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PREFACE.

The book which T am venturing to eommit to the kindly con-
sideration of the bankers and the members of my own profes-
sion in the Dominion consists primarily of an exposition of the
Bank Aect and the Bills of Exchange Aect, recently re-enacted
as Chapters 29 and 119 of the Revised Statutes of Canada, 1906.

The former Act has established a system of banking which
differs in many respects from that prevailing either in England
or in the United States. The Aet contains provisions in regard
to the incorporation, organization and existence of chartered
banks with important but carefully limited lending powers and
other privileges, and in regard to the security afforded by the
banks to the publie,

Since 1901 no commentary on the Bank Act has been pub-
lished and the cases on the subject which have been reported
during the last six years are both numerous and important.

In connection with the Bank Aet, I have not neglected to dis-
enuss the general relation of banker and eustomer and the body
of law merchant which governs that relation, but the limits of
time and space have restricted my disenssion of them to a moder-
ate length, The Aet affects such relation to a comparatively
small extent, and the standard English text books contain an
exposition of the law more in detail than it has been possible to
include in a book of the somewhat wide range of this one.

In the course of the second part of the book, 1 have had
frequent oecasion to acknowledge my indebtedness to Chalmers
on Bills of Exchange. The fact that the English Aet was
drafted by the author of that work and that the provisions of
the Aet were for the most part his deductions from the cases
which he cites as illustrations gives his work a peeuliar impor-
tance. 1 have, therefore, made a free use of Chalmers’ illustra-
tions, In doing so T am following the example of previous com-
mentators on the Canadian Aet,

Both the Bank Act and the Bills of Exchange Aet are also
illustrated by the leading Canadian eases. Inasmueh, however,
as the Bills of Exchange Act is a codifying Aet and has made
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plain many matters which before were obscure, or has given
statutory sanction to many propositions which formerly required
to be supported by the citation of reported cases, I have not
hesitated to omit a reference to cases where 1 considered that
their citation would inerease the size of the book without add-
ing materially to its usefulness.

Both the statutes above mentioned have undergone great
changes in form in the revision of 1906, Whenever an alteration
in wording or arrangement is not obviously immaterial, I have
in the notes drawn attention to the change. By virtue
of the Revised Statutes of Canada, 1906, Aect, if upon any
point the provisions of the Revised Statutes are not in ef-
fect the same as those of the Acts for which they are sub-
stituted, the provisions of the Revised Statutes prevail as respects
all transactions, matters and things subsequent to the time when
the Revised Statuies take offect, that is, on, from and after the
31st of January, 1907.

One result of the revision of the Bills of Exchange Act is
that, while before the revision its sections corresponded almost
exactly with those of the English Aet and only a few
important differences had to be borne in mind, now the ar-
rangement and section-numbering of the Canadian and the
English Aects are so different that an English text book no
longer affords a convenient guide to the Canadian Aet.

It gives me pleasure to ack dge my obligation to Mr.
Arthur Whyte Anglin, Barrist( law, who was so kind as to
read the manuseript of the fir (f of the book and who made
numerons valuable suggesti ich T was glad to adopt. The
responsibility for the fina 1 of the text is, however, mine

alone. T am indebted to my father for the affectionate care
with which he read the whole book in proof form. The proof
was also read, and the table of cases prepared, by Mr. R. I}
Lowndes.
J.D. F.
ToronTo, April, 1907,
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BOOK I.
BANKING AND THE BANK ACT.

CHAPTER I.
REviEW oF BANKING LEGISLATION,

The statutory banking law of Canada, notwithstanding the
important changes which have taken place since 1867, is, in the
main, the result of the continuation and development of the
policy of the statutes relating to the subject of banking in force
in Upper and Lower Canada at the time of the confederation of
the provinees. It may therefore be useful to refer to some of
the statutes of the late provinee of Canada as an aid to the
understanding of the present Bank Act, and then to review
briefly the banking legislation of Parliament since the formation
of the Dominion,

Legislation of 1841.

The earliest legislation to which reference need be made is
that of 1841. Prior to that date a number of banks were in
operation, with power to issue bank notes under individual
charters granted by the legislatures of Upper and Lower Canada
before the Union of 1840. Some of them were at this time ask-
g for power to increase their capital. At its first session the
legislature of the united provinee rejected a proposal made by
Lord Sydenham to establish a provincial bank of issue, and as
a fiseal measure, partly in lien of the rejected proposal, imposed
upon the bank notes issued and cireulating in the provinee a
duty of one per cent, per annum ecaleulated on the average
monthly ecireulation as shewn by semi-annual statements fur-
nished to the Receiver-General (4 & 5 Viet. e. 29). A Select
Committee on Banking and Currency reported in favour of
adopting some uniform system of banking in the provinee, and
1—BANK ACT.
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1. REVIEW OF BANKING LEGISLATION,

of wranting the request of the banks for an inerease in capital
subject to certain restrictions, most of which had been recom-
mended in a eireular despateh dated the 4th of May, 1840, issued
under the signature of Lord Jolhn Russell, Principal Seeretary
of State for the Colonies.

By chapter 99 of the same session the banks previously
chartered by either of the provinees were authorized to carry on
their business throughout the new provinee,

Aets were also passed in the same year and in 1842 renewing
until 1862 the charters of various banks, and authorizing certain
inereases of capital.  Although each of these acts referred to
only a single bank, they all contained the restrictions recom-
mended by the Seleet Committee, so that an approach was thus
made to a general banking act.

In 1846 another eircular despateh, dated 30th May of that
year, was issued by the Colonial Office containing a series of
“Revised Regulations™ which were recommended to be intro-
duced into any bills for the incorporation of banking companies
in the colonies.  These regulations, with the restrictions recom-
mended by the seleet committee of 1841, formed the basis of the
subsequent general banking legislation,

Legislation of 1850,

A general act of 1850 (13 & 14 Viet. e. 22) authorized the
chartered banks to take, hold and dispose of mortgages of real
and personal property by way of additional security for debts
contracted to them in the course of their business and conferred
certain ancillary rights upon the banks in regard to property
mortgaged to them, ete.

The same year was marked by the passing of the “*Act to
establish Freedom of Banking’® (13 & 14 Viet. e. 21). This act
forbade the issue of cireulating notes under the valne of five
shillings. Notes for five shillings or over might be issued, as
theretofore, by the chartered banks, but not by other persons
exeept as specially authorized by the act. The most significant
feature of the act was the liberty it gave to individuals or gen-
eral partners to establish banks, and to persons to form joint
stock companies to earry on the business of banking, each with
a single office in one place, and with a minimum ecapital of
£95.000. Banking institutions under this act were permitted to
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1. REVIEW OF BANKING LEGISLATION.

issue registered notes secured by, and to an amount not exceed-
ing, a deposit of provineial securities with the Receiver-General.
These notes were exempted from the payment of the one per
cent. tax levied upon the cireulation of the chartered banks.
The chartered banks were at liberty to surrender their rights of
issning notes against assets and to obtain registered notes against
deposits of seeurities.

In 1851 an amendment was passed requiring monthly instead
of semi-annual returns from the ** free banks™ (14 & 15 Viet. ec.
G9). In the same year an act was passed ‘‘to encourage the
chartered banks to adopt, as far as conveniently praeticable, the
principles of the general banking act in regard to the securing
of the redemption of their bank notes' (14 & 15 Viet. e. 70),
and a further act was passed for the same purpose in 1853 (16
Viet. e. 62). The chartered banks, as a rule, rejected the en-
couragement offered by the legislation just referred to, as their
own system of note issue gave greater opportunity for banking
profit.  Not many new banks were established under the provi-
sions of the Free Banking Act, and those that did not cease to
do business subsequently applied for and obtained charters. The
act was finally repealed by the Provineial Note Aet of 1866 (29
& 30 Viet. e. 10). In the meantime most of the existing char-

tered banks had obtained by statute further additions to their
capital.

In 1858 penalties and forfeiture for usury were abolished.
In 1859 another act of general application to the chartered banks
was passed, being the first step in the legislation permitting
banks to take warehouse receipts and bills of lading as seeurity
for advances, In the latter year a select committee of the legis-
lature was struck, and in the evidence reported by this committee
and chiefly obtained from the leading bankers, there was much
pointed eriticism of the existing banking system. No general
legislation, however, resulted at this time, and in the vears from
1838 to 1866 a number of new charters were granted subject to.
the general regulations and restrictions referred to above,

Dominion Act of 1867.

By section 91 of the British North Ameriea Act, 1867, exclu-
sive legislative authority was given to the Parliament of the
ww Dominion of Canada created by the act in regard to:—




1. REVIEW OF BANKING LEGISLATION.

(14) Curreney and coinage.

(15) Banking, incorporation of banks and the issue of
paper money.

(16) Saving Banks.

(18) Bills of exchange and promissory notes.

(19) Interest.

(20) Legal tender.

““An Act respecting Banks' (31 Viet., e. 11) passed in the
session of 1867-1868 was the earliest statute on the subject of
banking enacted under this authority. It was merely a tempor-
ary measure, to expire at the end of the first session of Parlia-
ment after the 1st of January, 1870. It extended to the whole
Dominion the powers of banks previously incorporated by any
of the four provinees. In other respeets it was mainly a re-en-
actment for the Dominion of the general banking legislation pre-
viously in foree in the Provinee of Canada.

Chapter 46 of the same session, being **an Aet to enable Banks
in any part of Canada to use notes of the Dominion instead of
issuing notes of their own,’” was likewise an extension to the
Dominion of the Provineial Note Aet of 1866, The latter act
had authorized the government under the authority of the
Governor-in-Couneil to issue not more than $8,000,000 of pro-
vineial notes payable on demand in specie at Toronto or Mont-
real, as they might be dated, and made such notes legal tender
at places other than the offices in these cities. 1t also contained
provisions offering inducements to the existing banks to surren-
der their note cireulation, and to take up the issue and redemp-
tion of provineial notes, $3,000,000 of the above note issue being
authorized for this purpose,

In the event, however, the chartered banks, with the exeep-
tion of the Bank of Montreal, proved unwilling to reduce their
resources by the retirement of their notes from cireulation. This
bank, owing to the fact that the government was largely indebted
to it, was able advantageously to withdraw its notes from eir-
culation, replace them by notes of the provinee, and set off’ the
amount of such notes against the government’s indebtedness,

By the act of 1868 the $8,000,000 worth of provincial notes
prepared in 1866, and the $5,000,000 thercof in cireulation in
1868, were declared to be Dominion notes redeemable at Mont-
real, Toronto, Halifax and St. John.
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1. REVIEW OF BANKING LEGISLATION,

In 1869 a number of bank charters which were about to ex-
pire were extended until the end of the first session of Parlia-
ment next after the 1st of January, 1870.

By these measures time was gained to consider the important
problem of ereating one uniform system of currency and bank-
ing for the Dominion, applicable to all banks, both those to be
incorporated in the future, and those which had originally come
into existence or were doing business under charters granted by
the Provinees of Canada, Nova Scotia and New Brunswick or,

as in the case of the Bank of British North America) under
Royal charter.

Discussion preliminary to the Act of 1870,

In the interval between 1867 and 1870 the question of the
future banking policy of the Dominion was much discussed, the
chief interest being concentrated on the question of the character
of the note issue. A seleet committee of the Senate in 1868 made
a report deprecating the taking possession of the note issue by
the Government, but recommending the issue of a paper cur-

ney by the banks based on the deposit of government securi-
ties, if the financial requirements of the government demanded
ich an expedient. The representatives of the bankers were
heard by a select committee of the House of Commons in the
me year, and the case against a bond secured eireulation was
argued. Nevertheless in 1869 the 1lon. John Rose, Min-
ter of Finanee, proposed a banking scheme upon the model of
the National Banking System of the United States, the unsecured
reulation of the banks to be gradually retived after 1871, The
measure was, however, temporarily withdrawn in view of the
opposition which displayed itself, and before the next session of
P ment Mr. Rose had resigned, and Sir Francis Hineks had
hecome Minister of Finance,

\fter a conference with the leading bankers, the new Min-
ster on the 1st of Mareh, 1870, brought down to the House of
Commons a series of resolutions on banking and eurrency, which

emphasized the need for a uniform banking law, and contained

number of recommendations. The most significant features
of the recommendations were the issue of bank notes not secured
by deposit of securities, the necessity for the security afforded
by a large paid up capital, the surrender by the banks of the
right to issue notes under $4, the management of the circula-
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tion of Dominion notes directly by the government instead of
by the Bank of Montreal and an increase in the issue of such
notes and the holding by the banks of 50 per eent. of their cash
reserves in Dominion notes,

Bank Act of 1870.

The Statute 33 Viet. e. 11, an ‘‘Aect respecting Banks and
Banking'’ 1870, embodied the resolutions of Sir Franeis Hineks.
It enacted that in any act establishing a new bank or
renewing the charter of any existing bank a number of
restrictions should be incorporated, certain exceptions being
granted in the case of the Bank of British North America and
La Banque du Peuple in order to conform to the peculiarities of
their respective charters.

These provisions were practically re-enacted by the Act of
1871 presently to be referred to.

The monopoly of issuing notes for circulation was assured
to the banks by imposing on private or unauthorized issue a fine
of $400. Previous legislation in conflict with the new act was
repealed and the ** Act respecting Banks’' of 1868, was extended
to the end of the session of 1872,

The act also contained provisions for the extension by letters
patent of the charters of existing banks until the end of the ses-
sion of Parliament next after the st of January, 1881, and no
longer, and subject to the other provisions of the aect.

Bank Act of 1871,

Only in one instance, however, was a charter renewed under
the Aet of 1870, bankers having expressed themselves in favour
of having parliamentary charters. The government therefore
determined to embody in one general banking aet, not only the
provisions of the Aect of 1870, but also the general provisions
respecting what might be termed the internal regulation of banks.
The statute drafted in accordance with this purpose was passed
with very slight discussion in either house, and on the 14th of
April, 1871, received the royal assent. This statute was the
first general law under which the banks really operated, and may
be regarded as practically the first Bank Aet of the Dominion.

By this act (34 Viet. e. 5) the charters or acts of incorpora-
tion, and amendments thereof, of the several banks enumerated
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1. REVIEW OF BANKING LEGISLATION.

in the schedule were continued as to their incorporation, the
amount of their capital stock, the amount of each share of such
stock, and the chief place of business of each bank, respectively,
until the Ist of July, 1881, subjeet to the right of any such bank
to increase its capital stock in the manner provided for by the
act. In other respeets the charters became subjeet to the provi-
sions of the act from the 1st of July, 1871, until the end of the
then next session of Parliament, after which, it was provided,
the act should form and be the charters of the said banks respec-
tively until the 1st of July, 1881, and the provisions thereof
should apply to each of them respeectively, and their charters as
existing at the time of the act should be repealed, exeept only
as to the matters for which the said charters were as above pro-
vided continued until the said Ist of July, 1881. It was also
enacted that the provisions of the aet should apply to any bank
to be thereafter incorporated, (either at the then present session
or at any future session), whether the act should be specially
mentioned in its aet of incorporation or not. Any aet incor-
porating any bank thereafter was to declare the capital stock of
such new bank, the amount of each share, the name of the bank,
and the place where its chief office should be situate. The Aects
of 1867 and 1870 were also repealed.

A large part of the act was devoted to the re-enactment and
consolidation of legislation previously in force. One important
change was the provision requiring a bank, before issuing notes
or commeneing the business of banking, to have $500,000 of cap-
ital stock bona fide subseribed and $100,000 bona fide paid up,
a further sum of $100,000 to be paid up within two years from
the commencement of business (see. 7). Another important
change was the authority given to shareholders, at any annual
general meeting or any general meeting specially called for the
purpose, to increase the capital of the bank.

The bank was empowered to open branches or agencies, and
offices of diseount and deposit, and transaet business at any place
or places in the Dominion.

Of the other provisions of the act which were made generally
applicable to the banks as above stated and which illustrate the
policy of the act, particularly as regards the security afforded
to the publie, the more important may be summarized as follows :

Sec. 8, Amount of notes intended for cireulation issued by
the bank and outstanding at any time not to exceed the amount
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of the bank’s unimpaired paid-up ecapital, and no note to be for
less than $4.

See. 9. Notes of the bank to be received in payment at par
at any of its offices, but the bank not to be bound to redeem them
in specie or Dominion notes at any place other than where they
are made payable, the ehief seat of business of the bank always
to be the place or one of the places of payment.

See. 10. Paid up capital not to be impaired by any d'vidend
or bonus; directors knowingly and wilfully concurring in any
impairment to be individually liable for the amount thereof as
a debt due to the bank. Loss of paid-up capital to be made good
by calls upon unpaid stock, such loss and calls to be mentioned
in the next return to the government. All net profits to be ap-
plied to make good loss, if capital impaired.

See. 11. No division of profits by way of dividends or
bonus, or both, or in any way, exceeding 8 per cent. per annum
to be paid unless, after paying the same and dedueting all bad
and doubtful debts, the bank shall have a rest or reserve fund
equal to at least 20 per cent. of its paid-up capital.

See. 12, Certified lists of shareholders with their respective
additions, residences, and holdings of stock, to be laid before
Parliament annually.

See. 13. Monthly returns of assets and liabilities to be made
to the government in the form preseribed by the aet, signed by
the chief officers of the bank.

Sec. 14, The bank to hold, as nearly as may be practical,
one-half, and never less than one-third, of its cash reserve in
Dominion notes.

See. 15, A bank to which this act is applicable to be exempt
from the tax on the average amount of its notes in cireulation
and from the obligation to hold any of its capital in government
or other debentures.

See. 27. Each sharcholder to have one vote for each share
held by him for at least 30 days before the time of shareholders’
meeting.

See. 28. Shareholders to have power to regulate by by-law
certain matters incident to the management and administration
of the bank, including the qualification and the number of the
directors, (to be not less than 5 nor more than 10), and the quor-
um thereof, the time and manner of electing directors and filling
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vacancies in the board of directors. No director to hold less than
$3,000 of the stock of the bank, when the paid-up capital thereof
is one million dollars or less, nor less than $4,000 when such
capital is between one million and three millions, nor less than
$5,000 when such capital exceeds three millions. Directors to
be elected annually by the shareholders.

See. 39. The bank to have power to acquire and hold real
and immovable estate for its actual use and oceupation, and the
management of its business,

See. 40. The bank not to lend money upon the security mort-
gage or hypothecation of any lands or tenements or of any ships
or other vessels, or upon the security or pledge of its own shares,
or of any goods, wares or merchandise, except as authorized by
the act, or to deal in the buying and selling or bartering of goods,
wares or merchandise, or to be engaged in any trade whatever,
except as a dealer in gold and silver bullion, bills of exchange,
discounting of promissory notes and negotiable securities, and in
such trade generally as appertains to the business of banking.

Sec. 41. The bank empowered to take, hold, and dispose of
mortgages upon personal as well as real property, by way of
additional security for debts contracted to the bank in the course
of its business.

See. 51, The bank not to make loans or grant discounts on the
security of its own stock, but to have a privileged lien for any
overdue debt on the shares and unpaid dividends of the debtor,
and to have the right to decline to allow any transfer of the
shares of the debtor until such debt is paid, and, if such debt is
not paid when due, to realize on the shares after due notice.
The bank entitled to acquire and hold as collateral security for
any advance by or debt to the bank, ete., the shares of the capital
stock of any other bank, the bonds or debentures of municipal
or other corporations, or Dominion, provineial, British or foreign
public securities,

See. 52. The bank not to be liable to any penalty or forfeiture
for usury, but no rate of interest or discount exceeding 7 per
cent. to be recoverable by the bank.

See. 57. Suspension by the bank of payment of any of its
liabilities as they acerue, in specie or Dominion notes, if it con-
tinues for ninety days, to constitute the bank insolvent and
operate a forfeiture of its charter so far as regards the issue or
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reissue of notes and other banking operations, the charter to
remain in foree for purpose of winding up only.

See. 58, In the event of the property and assets of the bank
becoming insufficient to pay its debts and liabilities, the share-
holders to be liable for the deficiency to an amount equal to the
amount of their respective shares, over and above any amount
not paid up on such shares. In the event of suspension of pay-
ment by the bank of any of its liabilities for six months, the
directors to make calls on shareholders without waiting for the
collection of any debts due to it or the sale of any of its assets
or property, such calls to be made at interva's of 30 days, each
call not to exeeed 20 per eent. on cach share.  Additional liabil-
ity of directors not to be affected by this seetion.

See, 59.  Shareholders who have transferred their shares or
registered the transfer thereof within one month before the com-
mencement of the suspension of payment by the bank to be liable
to calls under see. 58, saving their recourse against the trans-
ferees,

Sees, 60 ef seq. Offences and penalties.

See, 68. No private person or party, exeept a chartered bank,
to issue or re-issue, make, draw, or indorse, any bill, bond, note,
cheque, or other instrument intended to cireulate as money, or
to be used as a substitute for money, for any amount whatever
under a penalty of $400.

See. 70. The bank to be subjeet to such provisions of any
general or special winding-up act to be passed by Parliament as
may be deelared to apply to banks.

See. T1. The bank to be subject to any general provisions
respecting banks which Parliament may deem necessary for the
publie interest.

Secs. 72 et seq. Special provisions as to certain banks.

Between 1871 and 1880,

In 1873 the form of the monthly return was expanded (36
Viet., e. 43), and in 1875 was amended by requiring a statement
of the direet and indireet liabilities of the direetors to the bank,
(38 Viet, e. 17).

The same Act of 1875 forbade a bank, either directly or in-
direetly, to purchase or deal in any share or shares of the capi-
tal stock of the bank, except where it should be necessary ‘‘to
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1. REVIEW OF BANKING LEGISLATION,

realize upon any such share or shares held by the bank as security
for any pre-existing and matured debt.”’

In 1876 a general insolvent act was applied to banks with
modifications (39 Viet. e. 31).

In 1879 the clause permitting banks to make loans upon
shares in other chartered banks was repealed (42 Viet. e. 45),
and banks were required to number their shares, all contracts for
the sale of bank stock being required to specify the number of
the shares to be transferred.

Revision of Bank Act in 1880,

Bank charters under the Aet of 1871 being due to expire on
the 1st of July, 1881, Sir Leonard Tilley, Minister of Finance,
in the session of 1880, brought down a bill which became law
without much debate (43 Viet. e. 22).

By this statute the charters of the thirty-four banks, which
were then in operation, were continued to the 1st of July, 1891,
and those of four others until the completion of their liquidation.
The principal amendments of the law made by the act were the
following :

Sece. 2. No person holding stock as executor, administrator,
guardian or trustee of or for any person named in the books of
the bank as being so represented by him or her to be personally
liable as a stockholder, but the estate or funds in his or her hands,
or the person for whom the trust is, to be liable.

See. 3. The proportion of cash reserves to be held in Domin-
1on notes never to be less than 40 per cent. (instead of one-third
as in the Aet of 1871).

See. 4. A new and e.panded form of monthly return sub-
stituted, the Minister of Finanee to have power to call for special
returns from any particular bank, whenever in his judgment the
same are necessary in order to a full and eomplete knowledge of
its condition,

Sec. 6. No bank to hold any real or immovable property how-
soever aequired, except such as shall be required for its own use,
for any period exceeding seven years from the date of the acqui-
sition thereof,

See. 8. The bank forbidden to lend money on the stock of
any other bank, as well as on its own, and the lien of a bank
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on its own shares extended to cover any ‘‘debt or liability for a
debt,’” instead of any ‘‘overdue debt,’’ to the bank.

See. 10. After the first day of July 1880 any person, firm or
company assuming or using the title of *‘Bank’’ without being
authorized so to do by this act or by the Act of 1871, or by some
other act in force in that behalf, to be guilty of a misdemeanour.

See. 12. After the 1st of July, 1881,

1. The payment of the notes issued by the bank and intended
for eirculation, then ontstanding, to be the first charge upon the
assets of the bank in case of its insolveney.

2. No bank note for a sum less than $5, or for any sum not
being a multiple of %5, to be issued or re-issued by the bank.

3. Any bank making any payment to make the same up to
$50, at the request of the payee, in Dominion notes for $1, or $2
each.

4, Proxies to vote at a shareholders’ meeting to be made or
renewed within three years next preceding the time of such
meeting.

Perhaps the most notable feature of the legislation of 1880
was the attempt to give greater security to the paper currency
by conferring upon the holder of an insolvent bank’s note a
prior elaim on the assets of sueh bank. The clause to give effect
to this was objected to in the House of Commons on the ground
that it was likely to inerease the danger of runs from depositors
anxious to convert their claims into privileged liens. This had
also been the view of Sir Franeis Hincks in 1870. Now, how-
ever, the proposal had the strong support of the bankers of the
country. For them the privilege of note cireulation was a source
of easy and considerable profit. To the people it gave an elastie
currency, inereased sources of diseount, and, through the system
of branch banks promoted by it, widespread and accessible bank-
ing facilities, The scheme, already proposed before 1870, to
remodel the Canadian banking system on the plan of the National
Banking System of the United States was again mooted in 1880,
but was energetically and sucecessfully opposed by the bankers.
A plan was also proposed for the establishment of a government
bank inspection or for the appointment of an auditor by the
sharcholders. The bankers argued, however, that it was impos-
sible for a government inspector or an aunditor properly to in-
speet a Canadian bank on account of its many branches and the
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multiplicity and variety of the commereial paper in its assets.
Many persons, they said, would make deposits upon the faith of
an official report which would be more or less illusory. It was
better, in their opinion, to rely on the careful organization of
the bank, the vigilance of the directors, and the inspection by
trained men of its own staff travelling from branch to branch
and reporting to the general manager.

In the bill which he introduced the Minister gave effect to
the representations of the bankers on all points.

Between 1880 and 1890,

In 1883 (by 46 Viet. e. 20) various money penalties were
provided for contraventions of the Bank Aet, the penalty of
charter forfeiture having proved insufficient because of the gov-
ernment’s unwillingness to punish transgression by a penalty of
such excessive severity.

The unauthorized use of the title ‘‘Banking Company,”
“Banking House,'” **Banking Association,”’ **Banking Institu-
tion™" or **Banking Ageney,”” was made a misdemeanour unless
the words “*not incorporated’” were added to the title,

In 1886 the Bank Act of 1871 and amending acts were con-
solidated as chapter 120 of the Revised Statutes of Canada,

Two winding-up acts in part affecting banks were passed in
this decade, namely, in 1882, an Aet respecting Insolvent Banks,
ete. (45 Viet, e. 23), consolidated as R.S.C. 1886, e. 129 (**The
Winding-up Aet’’), and in 1889 the Winding-up Amendment
Aet,

Revision of Bank Act in 1890,

Before the time had arrived for the next decennial revision
and renewal of charters, several defeets in the banking law had
become patent.

1. The prior lien given by the Act of 1830 to holders of notes
of an insolvent bank made final payment in full almost certain,
but failed to enable the holders of such notes to realize them at
par immediately after the suspension. The discount and the
delay were in some cases considerable,

2. The operation of the Statutes of Limitations upon the out-
standing notes of an insolvent bank unjustly injured holders
who were ignorant or unmindful of the necessity of presenting
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notes for payment. The notes of a bank were never entirely
redeemed before the limitation came into effeet.

3. Under the existing system bank notes did not eireulate at
par in localities remote from the office where they were pay-
able or in localities whose trade centre was different from that
of the bank whenee they were issued. The evil beeame aggra-
vated as closer relations were established between different banks
of the Dominion and a larger number of notes were cireulated
at a distance.

4. The security of a large paid-up capital was not sufficiently
attained by the existing law which required $100,000 of ecapital
to be paid up before a new bank should commence business.

Early in 1890 the views of the prineipal bankers on these
and other points were presented to the Minister of Finance,
(the Hon. Geo. E. Foster), and subsequently to the assembled
members of Sir John A. Maedonald’s eabinet. The question of
requiring a bank to Lold a fixed proportion of its debts in specie
and Dominion notes was discussed; but, owing to the strong
opposition of the bankers, the proposal to this end made by the
government was abandoned.

In March, 1890, Mr. Foster proposed to the House of Com-
mons a bill to amend the banking law. This was the subjeet in
committee of the whole of a protracted and instructive de-
bate, remarkable alike for its dispassionate tone and for the
conspicuous legal ability brought to bear upon the questions at
issue.

By the act as finally passed (53 Viet. ¢. 31), the four points
above noted as defeets in the banking law were dealt with as
follows :

1. By see. 53 the prior lien in favour of the holders of notes
outstanding at the time of the suspension of a bank was pre-
served and was also extended to cover interest thereon. By see.
54 provision was made for the establishment of a Bank Cireula-
tion Redemption Fund for the payment of the notes of any in-
solvent bank (with interest at 6 per eent. per annum from the
day of suspension until such payment) in the event of the fail-
ure on the part of such bank to pay within two months from the
suspension all its notes which should be presented. Such fund
was to be contributed to by all the banks, each to deposit with
the Minister of Finance in two instalments a sufficient sum to
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make the total contribution of each bank equal to 5 per ecent. of
the average amount of its notes in eirenlation during the twelve
months prior to the day fixed for payment of the second instal-
ment, i.e., the 15th of July, 1893, The details of the scheme, in-
cluding the provisions for replacing payments made out of the
fund, need not be further referred to here as they are set ont in
the present Revised Statute,

The plan of a bond-secured system of note issue received in
1890 little support, in or out of Parliament, as compared with
that which it received in 1880,

2. Moneys payable by the liquidator of an insolvent bank to
sharcholders and depositors which should remain unelaimed for
three years, or until the completion of the winding up, were
required to be paid to the Minister of Finance to be held by
him subject to the elaims of persons other than the bank. The
lquidator was similarly requived to pay to the Minister a sum
equal to the amount of the notes of the bank intended for eir-
culation and then outstanding (see. 88, sub-see. 4 and 5). The
debts of a solvent bank were also exempted from the Statute of
Limitations.

3. Each bank was required to make the arrangements neces-
sury to insure the cireulation at par in every part of Canada of
all notes issued or re-issued by it and intended for eirculation,
including the establishment of agencies for the redemption and
payment of its notes at the chief city of each provinee and at
sueh other places as should be from time to time designated by
the Treasury Board (see. 55).

4. New banks were required before eommencing business to
obtain bond fide subseriptions to the extent of $500,000, of which

$250,000 should be temporarily deposited with the Minister of
Finance,

The bill, as originally introduced in the House of Commons,
also provided for a system of compulsory audit by auditors ap-
pointed by the shareholders, the report of such auditors and
their audit of the directors’ report to be lodged with the Min-
ister of Finanee. The audit scheme was, however, successfully
opposed in Parliament, as that of a government inspeetion had
been by the bankers in 1880, on the ground that it would be
absolutely impossible for any inspeetor or auditor to make a
reliable estimate of the assets of the bank. He eouid not, for
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instance, ascertain the rveal value of the enstomers’ paper dis-
counted by a bank, which forms the greatest portion of its assets.
In the United States it is not so diffienlt for an inspector to form
some idea, even though an imperfect one, of the assets of one
bank without branches., But even in that country it has some-
times happened that optimistic reports have been issued by the
government inspectors in regard to banks which have shortly
afterwards elosed their doors. Under the Canadian branch sys-
tem it would be a physical impossibility for an inspector to value
all the assets of a large bank, or, (unless an army of inspectors
inspected the head office and every branch of a bank at the same
hour of the same day), even to trace or count the eash. A com-
pulsory audit, it was argued, would only be illusory and de-
ceive the public. This provision of the bill was struck out.

In addition to the changes above noted the whole Bank Aet
was revised and re-enacted. The more important of the other
changes made by the act may be very briefly summed up, as they
have been re-enacted in the present Revised Statute.

The payment of any amount due to the government of Can-
ada in trust or otherwise was made the second charge on the
assets of an insolvent bank and that of any amount due to the
government of any of the provinees a third charge (sec. 53).
This was a partial re-enactment of the Crown priority existing
at common law.

Direetors required to hold paid-up stock to qualify (see 19).

Only a majority of the direetors required to be British sub-
jeets (sec. 19).

Shareholders permitted to reduce as well as inerease the eap-
ital stock, both inerease and reduction however to be subject to
the approval of the Treasury Board (sees. 26 and 28).

The amount of reserve required after division of profits ex-
eeeding 8 per cent. raised from 20 to 30 per cent. (see. 49).

The bank forbidden to pledge, assign or hypothecate its notes,
and no advance or loan made on the security of the notes of a
bank to be recoverable from the bank or its assets (see, 52).

A bank making any payment to make the same in Dominion
notes at the request of the payee up to $100, instead of $50 as re-
quired by the Act of 1880 (see. 57).

Making of false returns or wilful coneurrence therein made
an offence (see, 99). Provision as to receiving deposits from
persons otherwise unable to contract (see. 84).
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1. REVIEW OF BANKING LEGISLATION.

The period required for the registration of stock to be made
before suspension, in order to exempt the transferor from liabil-
ty, inereased from 30 to 60 days (sec. 86).

The use of the titles ‘‘bank,”” ‘‘banking house’’ made an
offence whether or not the expression ‘‘not incorporated’” be
added (see. 100).

Persons committing an offence against the act to be liable to
a fine not exceeding $1,000 and imprisonment not exceeding five
years or both (see. 101).

Penalties against cireulation in excess of paid-up capital in-
creased in severity (see. 51, sub-see. 3

Finally the charters of 36 banks were continued, subjeet to
certain contigeneies, until the 1st of July, 1501, provision was
made for bringing the Merchants Bank of Prince Edward Island
under the operation of the act, some special features of La Ban-
que du Peuple were again confirmed, and the two banks working
under royal charter, the Bank of British North America and
the Bank of British Columbia, were, except as to a few provi-
sions, subjected to the aet.

Between 1890 and 1900,

In 1899 an act was passed permitting a bank to issue and
re-issue at any office or ageney of the bank in any British eol-
ony or possession other than Canada, notes for one pound sterl-
g each or for any multiple of such swm, subjeet to certain
restrictions (62-63 Viet. e, 47).

Apart from this there was no amendment of the Bank Aet
of 1890 until the decennial renewal of charters in 1900. In the
last mentioned vear, the Hon. W, F. Fielding, the present Min-
ister of Finance, introduced a bill to amend the Bank Aet, which
became law with but little modification.

Amending Act of 1900,

By the Bank Aet Amendment Act, 1900, (63-64 Viet. e, 26),
the charters of 34 banks then in operation were continued until
the Ist of July, 1911, subject to certain contingencies (see. 6),
and the charters of La Banque du Peuple, La Banque Ville
Marie, and the Commercial Bank of Manitoba, which were in
process of liquidation, were also continued for the purpose of
liquidation only (see. 5).

2—BANK ACT.
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To all banks, except as otherwise provided, the Bank Aet and
the amendments of 1899 and 1900 were made applicable.

The charters of the Bank of British North America and of
the Bank of British Columbia remained in foree subjeet to the
act to the extent specified therein,

By the aet of 1900 a number of amendments were also made
to the general banking law, of which the more important are
the following:

In addition to the statement already required to be sub-
mitted by the outgoing directors at the annual meeting, diree-
tors to submit to the shareholders such further statements of
the affairs of the bank (other than statements with reference to
the account of any person dealing with the bank), as the share-
holders require by by-law passed at the annual or a special gen-
eral meeting (sec. 9).

A bank not to issue notes during any period of suspension
of payment of its liabilities, and in the event of a bank’s resum-
ing business without the consent in writing of the curator pro-
vided for in the aet, it shall not issue notes again until anthor-
ized by the Treasury Board. Prohibition enforeed by penalties
(see. 10).

Notes of a suspended bank to bear interest at 5 per eent. in-
stead of at 6 per eent. (sec. 11).

Notes of a suspended bank which are paid out of the Bank
Cirenlation Redemption Fund in excess of the eredit of such
bank in the fund to bear interest at 3 per cent. until the fund
is recouped out of the assets of the bank (see. 13).

Treasury Board empowered to extend the period for hold-
ing real or immovable property acquired by the bank for a fur-
ther period of five years. Provisions for forfeiture in case of a
bank's holding such property for a longer period (see. 14).

If a person dies having a deposit with a bank not exceeding
$500, the production to the bank and deposit with it of an authen-
tie notarial copy of the will of such person or an authenticated
copy of the probate of the will or letters of administration to
be sufficient authority to the directors for paying such deposit
in accordance with such probate, ete. (see. 20).

Provision empowering the bank to purchase the assets of
any other bank and setting out the conditions on which such a
purchase may be made, the procedure which must be observed,
efe., (sees. 33 to 44, as amended by e. 27 of the same session).
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1. REVIEW OF BANKING LEGISLATION.

The bank to make an annual return to the Minister of
Finanee of all drafts or bills of exchange issned and remaining
unpaid for over five years, under penalties for failure to make
the same (see. 21).

I the event of suspension of payment by a bank, a curator
to be appointed by the ‘‘Canadian Bankers' Association’’ to
supervise the affairs of such bank, Provisions as to the enrator’s
powers, duties and remuneration (sees. 24 to 29). Further
by-laws, rules and regulations to be made by the said Associa-
tion, subjeet to the approval of the Treasury Board, not only on
the subjeet of the curator’s powers, duties and remuneration,
but also as to, (1) the supervision of the making of the notes
of the banks which are intended for eireulation and the delivery
thereof to the banks; (2) the inspeetion of the disposition made
by the banks of sueh notes; (3) the destruction of notes of the
banks, ete,, (sees, 30 to 32).

By another statute of the same year the Canadian Bankers’
Association was incorporated, among its powers being that of
establishing clearing houses for banks, and of making rules and
regulations in regard to them (63-64 Viet. ¢, 93).

Revised Statutes of Canada, 1906,

In 1906 the Bank Aet, 1890, and amending aects were con-
solidated as e. 29 of the Revised Statutes of Canada, 1906.
In the revision the arrangement of the sections has been con-
siderably altered, and many sections have been divided into new
sub-sections, and some have been re-drafted. In one or two in-

stances it is not clear that the revisers have not effected some
unintentional legislation.

Warchouse Receipts and Bills of Lading.

As noted above, the Aet of 1859 was the beginning of the
legislation  permitting banks to take warehouse receipts and
bills of lading as security for advances. By various statutes in
subsequent years this privilege was very much amplified. Espec-
lully in 1890, important modifications were made in the rights
of the banks in regard to this kind of security. As the legisla-
tive history of these rights is necessary to a perfeet under-
standing of the reported ecases, it has seemed more conven-
lent to review the previous legislation under the sections of the

19




1. REVIEW OF BANKING LEGISLATION,

present act which relate to this branch of the subject. The
reader is therefore referred to chapter XVI, infra.

Authorities.

The prineipal authorities for the foregoing, are, of course,
the original statutes, and the reports of parliamentary proceed-
ings. In the writing of the chapter, use has also been made of
Dr. R. M. Breckenridge's **Canadian Banking System, 1817-
1890, published in Volume I1. of the Journal of the Canadian
Bankers' Association at pages 105 et seq., and reviewed in Vol-
ume IT1. at page 100. Another valuable contribution to the his-
tory of Canadian Banking is Professor Adam Shortt’s History
of Canadian Currency, Banking and Exchange (not yet com-
pleted), published in instalments, the first of which appeared in
Volume V. of the Journal. Reference may be had especially to
Volume XII. at page 265, for a discussion of the eritical period
of 1870-1871 when, under the direction of Sir Franeis Ilincks,
the general banking policy of the government was definitely
settled, and to Volume XIV. at page 7, for an account of the
revision of 1880,

An instructive discussion of the practical working of the
Canadian banking system is contained in a paper by Mr. B. E.
Walker, now President of the Canadian Bank of Commerce,
read before the Congress of Bankers and Financiers at Chicago
in 1893, published in Volume L. of the same journal, page 1,
and reprinted as an introduction to Maclaren on Banking, (see-
ond edition, 1901). See also a similar paper read at a meeting
of the New York State Bankers® Association, held at Saratoga
in 1895, and at other meetings of bankers, published in Volume
XII. of the Journal, at page 233.

Mr. Walker has also published a useful *‘History of Bank-
ing in Canada,”” (reprinted, 1899, from ““A History of Bank-
ing in all Nations,”’ by permission of the publishers, the Jour-
nal of Commerce and Commereial Bulletin, New York).
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CHAPTER 1L

UsAGeE AND THE LAw MERCHANT,

Formerly the law merchant or custom of merchants was not Law mer-

u part of the Common Law of England as it is now, but a con-©

hant for-

% § 2 merly not
current and co-existent law. Its early history is obseure; cf. part'of the
Blackburn on Sales, 8th ed., p. 317, and see an article by A. T. l:.wmon

Carter in 17 L.Q.R. 232 (1901).

Apparently this lex mercatoria comprised, in addition to a Early
body of maritime law of international character, a definite body History.

of customary mereantile law recognized both in England and on
the Continent of Europe, and slightly affected perhaps by local
variations. In England this mercantile law was administered
in local and popular courts of mercatores and marinarii, these
being the two classes of persons whom it concerned. Edward L.
was particularly solicitous for the foreign merchant in endea-
vouring to give him the speedy justice which he demanded, and
constituted the King in Couneil the final court of appeal in
mercantile disputes. The Statute of the Staple (27 Edw. 111,
st. 2), is an epitome of the royal policy in this respect. Subse-
quently the Admiralty Court with some success struggled to
usurp the jurisdietion, and the local mercantile courts fell
into  desuetude. The common law courts in turn destroy-
ed the admiralty jurisdiction by issuing prohibitions where-
ever a maritime contract had not actually been made
or goods had not actually been supplied on the high seas,
and, in order to withdraw a suit from the courts of admiralty,
permitting the use of the fietion that a contraet really made at
sea was made at the Royal Exchange. The administration of
the mercantile law in the common law courts was, however,
most unsatisfactory, owing doubtless to the fact that this branch
of the law had never been made the subject of professional
study. But for Lord Mansfield, the merchants, dissatisfied with
the illiberal policy of the eommon law courts, might have resorted
to the courts of chancery, whose doetrines and practice were in
many respects similar to their own. That great judge employed
his learning and his genius, ‘‘not only in doing justice to the
parties litigating before him, but in settling with precision and
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2. USAGE AND THE LAW MERCHANT.

upon sound prineiples, general rules afterwards to be quoted
and recognized as governing all similar cases’”’ (Lickbarrow v.
Mason, 1787, 2 T.R. 63). He may truly be said to be the founder
of the commercial law of England.

The law merchant is not fixed and stereotyped, but is capable
of being expanded and enlarged so us to meet the wants and
requirements of trade in the varying eircumstances of commerce.
It is neither more nor less than the usages of merchants and
traders in the different departments of trade, ratified by the
decisions of courts of law, which, upon such usages being proved
before them, have adopted them as settled law with a view to
the interests of trade and the public convenience. The court
proceeded herein on the well-known prineiple of law that, with
reference to transactions in the different departments of trade,
courts of law, in giving effect to the contracts and dealings of
the parties, will assume that the latter have dealt with one an-
other on the footing of any eustom or usage prevailing generally
in the particular department. By this process, what before was
usage only, unsanctioned by legal deeision, has become engrafted
upon, or incorporated into, the common law, and may thus be
said to form part of it. **When a general usage has been judi-
cially ascertained and established,”” says Lord Campbell in
Brandao v. Barnett, 1846, 12 Cl. & F. at p. 805, 3 R.C. at p.
606, “‘it becomes a part of the law merchant, which courts of
Justice are bound to know and recognize’ (Goodwin v. Robarts,
1875, L.R. 10 Ex. 337, 346, S.C. 1 App. Cas. 476).

Thus when goldsmiths’ or bankers’ notes came into general
use, Lord Mansfield and the Court of King'’s Bench had no
difficulty in holding that the property in such notes passed by
delivery on the ground that they ‘‘are treated as money, as cash,
in the ordinary course and transaction of business, by the gen-
eral consent of mankind, which gives them the eredit and cur-
rency of money, to all intents and purposes’ (Miller v. Race,
17568, 1 Burr, at p. 457, 3 R.C. at p. 63.

In Goodwin v. Robarts, supra, at p. 351, Cockburn, C.J.
notices another very remarkable instance of the efficacy of
usage. It is notorious, he says, that with the exception of the
Bank of England, the system of banking has recently under-
gone an entire change. Instead of the banker issuing his own
notes in return for the money of the customer deposited with
him, he gives credit in account to the depositor, and leaves it
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2. USAGE AND THE LAW MERCHANT,
ted
V V.
der

to the latter to draw upon him, to bearer or order, by what is
now ealled a cheque. Upon this state of things the general
course of dealing between bankers and their eustomers has at-
tached ineidents previously unknown, and these by the decisions
of the courts have become fixed law. Thus, while an ordinary
drawee, although in possession of funds of the drawer, is not
hound to accept, unless by his own agreement or consent, the
banker, if he has funds, is bound to pay on presentation of a
cheque on demand.  Even admission of funds is not sufficient
to bind an ordinary drawee, while it is sufficient with a banker;
and money deposited with a banker is not only money lent, but
the banker is bound to repay it when called for by the draft of
the customer. Besides this, a custom has grown up among
bankers themselves of marking cheques as good for the purposes
of clearance, by which they become bound to one another,

Bills of lading may also be referred to as an instance of the
manner in which general mereantile usage may give effect to a
writing which without it would not have had that effect at com-
mon law. It is from mereantile usage as proved in evidenee, and
ratified by judieial deeision in the great case of Lickbarrow v.
Mason, 1787, 2 T.R. 63, that the efficacy of bills of lading to pass
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tp. Again in Brandao v. Barnett, supra, judicial notice was

s of

. taken of the usage of trade by which bankers are entitled to a
irts,

general lien on the securities of customers in their hands.

The greater or less time during which a custom has prevailed gyidance of
may be material in determining how far it has generally pre- usage.
vailed, but if it is once shewn to be universal, it is none the less
entitled to prevail because it may not have formed part of the
law merchant as previously recognized and adopted by the
courts (Goodwin v. Robarts, supra).

A mercantile eustom may be so frequently proved in courts
of law that the courts will take judicial notice of it, and it be-
comes part of the law merchant. It would entail useless expense
in such a case to require parties to prove by a large number of
witnesses a eustom which has been proved over and again. But
il the reported cases do not clearly establish a custom it must
e proved by evidenee as on a question of fact (Ex parte Powell,
own IN75, 1 Ch. D. 501 at p. 506; Ex parte Hattersley, 1878, 8 Ch.
with D. 601; Chaweour v. Salter, 1881, 18 Ch.D. 30 at p. 50; Edel-

s it stein v, Sehuler, [1902] 2 K.B. 144 at p. 155). Evidence to
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2, USAGE AND THE LAW MERCHANT.

establish a custom must relate to the mercantile usage of the
place where the obligation is undertaken (Wisconsin v. Bank of
B.N.A,, 1861, 21 U.C.R. 284), and is to be performed.

Mercantile usage, however extensive, should not be allowed
to prevail if contrary to positive law, including in the latter
such usages as, having been made the subjeet of legal decision,
and having been sanetioned and adopted by the courts, have be-
come, by such adoption, part of the common law (Goodwin v.
Robarts, supra).

Must be A custom to be binding must be not merely general, but also
r‘::::o‘::ld?l:‘d reasonable (Perry v. Barnett, 1885, 15 Q.B.D. 388, and cases
cited ).

A local eustom is not usually binding against a person not
proved to have been acquainted with it (Robinson v. Mollett,
1875, L.R. 7 H.L. 802; Scott v. Godfrey, [1901] 2 K.B. 726,
734).

A trade eustom, in order to be binding upon the publie gen-
eraily, must be shewn to be known to all persons whose interests
required them to have knowledge of its existence, and in any
case, the terms of a bill of lading, inconsistent with and repug-
nant to the custom of a port, must prevail against such eustom
(Parsons v. Hart, 1900, 30 S.C.R. 473).

Law mer- The law merchant as part of the common law of England,
:i"l:?:l(ti :'I‘ltr_"‘ prevails in all the provinees of Canada exeept Quebee, subject
Canada as  to modification by any statutes enacted by competent authority
part of the - gubsequent to the introduetion of the common law into such

Common §

faw provinee.

Date of Resort must be had to the law of England as introduced on
introduction the following dates: in Nova Scotia and New Brunswick prob-

}'Lt‘r'“llih ably as of the 3rd of October, 1758; in Prince Edward Island as

of the Tth of October, 1763 ; in Ontario as of the 15th of Oectober,
1792; in Manitoba as of the 15th of July, 1870; in Alberta,
Saskatchewan and the North-West Territories, for matters aris-
ing prior to the 2nd of June, 1886, as of the 2nd of May, 1670,
and for matters arising sinee the 2nd of June 1886, as of the
15th of July, 1870; in British Columbia, as of the 19th of Octo-
ber, 1858, See Maclaren on Bills, ete., 3rd ed. 1904, pp. 6 ef seq.

Usunally, however, the precise date of the introduction of the
common law becomes material only when there is a question
whether some English statute is in force in a provinee,
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2. USAGE AND THE LAW MERCHANT,

introduced by the ediet of that year ereating the Supreme
Council of Quebee. The ordinances prior to this date had not
made many important changes in the private law, but several
of the “*grandes ordonnances’’ of Lounis XIV. have a particular
importanee for the student of commereial law. The earliest of
these ordinances was that of 1667 on Civil Procedure, which was
duly registered at Quebec. The subsequent ordinances of 1673
(sur le commerce) and of 1681 (sur la marine) on the contrary
were never registered with the Supreme Council or its successor
the Superior Couneil, and it has been the subject of keen con-
troversy in the provinee of Quebee whether, because of their
non-registration, they were ever in force there. The conten-
tion that the ordinances have never been in force in the pro-
vinee has received, to some extent, the sanction of judicial deei-
sion, and is supported by the most recent writer who deals with
the question (Walton, Scope and Interpretation of the Civil
Code, Montreal, 1907). Nevertheless, it appears clear that most
of the great ordinances, although not registered at Quebec, were
in fact cited and followed by the tribunals of New France. The
two opposing views are summed up and the authorities referred
to by Lemieux, who comes to the conelusion that the ordinances
in question belonged to that class of general laws applicable to
the whole kingdom of France which did not require registra-
tion in the local parlements (Les Origines du Droit Franco-
Canadien, Montreal, 1901),

Whether the ordinances of 1673 and 1681 were technically
in foree in Quebee or not, their character was such that they
might, for the most part, be followed as laying down rules of
private law of universal application and authority, and they
were in faet much relied upon by Lord Mansfield (1756-1788)
and the other English judges who erected the strueture of mod-
ern maritime and commereial law (Walton, pp. 139-140).

In addition to the ordinances published in France and after-
wards registered at Quebec, the law of the province was altered
from time to time by arrits and réglements of the Council of
Quebee itself and by ordinances of the governors and of the in-
tendants of Freneh Canada.

Whether, after the cession of Canada to Great Britain, Eng- rhe Quebee

lish eivil law was imposed upon the province by the Proclama- Act.

In Quebee the common law of France and the Custom of Quebec
Paris, as modified by laws and ordinances prior to 1663, were “:"m“c"]
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2. USAGE AND THE LAW MERCHANT.

tion of 1763 is one of the most disputed questions in the history
of the country, but by the Quebec Act, 1774, the general body
of Quebee eivil law including the commereial law was re-estab-
lished as the rule for decision in all matters of controversy rela-
tive to property and civil rights (see Stuart v. Bowman, 1853,
3 L.CR. 309, 3 RJ.R.Q. 228, 268; Wilecox v. Wileox, 1857, 8
L.C.R. 34).

Notwithstanding the legislation of the eentury following the
Cession, the Custom of Paris continued to be the fundamental
law of the provinee, until in 1866 it was embodied with the sta-
tutory law of eivil rights and property in the Civil Code of
Lower Canada.

Nevertheless some important changes were made by statute
m the commercial law of the provinee during this period. The
most notable enactments were the ordinanee of the Legislative
Council introducing in 1785 the English law of evidence in eom-
mereiai matters, and the provineial statute 10 & 11 Viet. e. 31,
in effect bringing into foree the 17th section of the Statute of
Frauds.

Still more important modifications have been effected by the
practice of the courts. The commerce of the ecountry was al-
ways mainly in the hands of the English-speaking part of the
community and trade was carried on almost exelusively with
England, the United States and the other provinees. It was
natural, therefore, that the decisions of English judges on com-
mereial law should come to be treated by Quebee courts with a
high degree of deference, and this was all the more natural when
it was found that there was great similarity between the English
and French systems by reason of their common origin in the
custom of merchants.

The result seems to be that althongh English decisions may
not necessarily be binding authorities in Quebee on the ground
that the commercial law of Quebee, as a general rule, is the
French law (Gravelle v. Beaudoin, 1863, 7 L.C.J. 289, 11 R.J.
R.Q. 221; Young v. Macnider, 1895, 25 S.C.R. at p. 283), yet
the practice of the judges has been to consider English deei-
sions as well as French (as ¢.g. in Young v. Maenider, 25 S.C.R.
at pp. 277 and 278, and in the court below, Q.R. 3 Q.B. 539;
Glengoil v. Pilkington, 1897, 28 S.C.R. 146; Forget v. Ostigny,
[1895] A.C. 318, Q.R. 4 Q.B. 118).
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USAGE AND THE LAW MERCHANT.

In the recent case of Préfontaine v. Grenier, 1906, Q.R. 15
K.B. 143, involving the liability of a bank president for negli-
gence, many English cases were cited, The members of the
Judicial Committee, in affirming the judgment of the Quebec
court, said that they thought that, in the absence of any legis-
lation in foree in Quebee inconsistent with the law as acted upon
in England, and in the absence of any evidence of custom and
course of business to the contrary, the Court of King’s Bench
was right in accepting the English rulings, because they were
based, not upon any special rule of English law, nor upon any
circumstances of a local character, but upon the broadest eon-

siderations of the nature of the position and exigencies of busi-
ness: [1907] A.C. 110.

Propositions based upon the common law of England will common
not, however, always be applicable to the province of Quebee, | aw not

and in a number of instances in the course of this book, atten-'

tion will be drawn to differences between the law of that pru~leu

vinee and that of the rest of the Dominion. It is manifest that
a bank must in many ecases enter into contracts, and both ineur
and have the benefit of obligations, governed by the civil law
of a partieular provinee,

Generally speaking, mautters of provineial law, especially
provincial statute law, are not within the scope of the book.

I'he following are, perhaps, the most salient general differ-
ences between the English and Quebee law in respect to matters
which most frequently concern a bank.

(1)

prevails,

the mortgaged land to the mortgagee. The mortgagor retains
only an equitable title known as the equity of redemption. The
legal title passes to the mortgagee, who on default may take
proceedings to foreelose. In Quebee the mortgagor merely hypo-
thecates or charges the land in favour of the mortgagee in effec
acknowledging the indebtedness as a personal obligation, but
retaining the title in himself. On default the mortgagee may
recover judgment on the uhlll'nhou and bring the property to
sale at the hands of the sheriff, and is entitled to be paid the

unmount of the hypothee as a preferred claim out of the proceeds

of the sale.

9
(2)

-3

In Quebee the hypothecary system of the Roman law Hypothe-
Under English law a mortgage is a conveyance of cary system

he Quebee law on the subject of married women is Married
Unless husband and wife have made a contract women.
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2. USAGE AND THE LAW MERCHANT.

before marriage, they are held by the law to be in community,
which means that a partnership is deemed to be established be-
tween them, each member being entitled to a half interest.

The husband is regarded as the head of the community or
as the managing partner of the firm, and may deal with the
property according to his own diseretion,

Ante-nuptial contracts are quite usual and almost any form
of settlement may be made, and a woman's private estate secured
to her thereby. Even where such a contract exists, a married
woman is subject to a legal disability which does not prevail in
the other provinees. As a rule, she requires the authorization
of her husband in all business transactions, A wife’s mortgage
of her separate property is void both as to the debt contracted
and as to the disposition if it is in any way for her husband’s
purposes. Ignorance on the part of the lender that the money
was borrowed for the husband’s purposes is of no avail and the
burden is on him to prove that it was not so borrowed (Trust &
Loan v. Gauthier [1904] A.C. 94). In the other provinees, speak-
ing generally, a married woman is capable of dealing with, and
contracting in respeet to, her property.

(3) Another class of persons who are under disability to
contract is that of ‘‘interdiets’’ that is persons who are placed
under restrietions by the court on account of prodigality, drunk-
enness, ete., and who eannot contract without the assistance of
curators appointed by the ecourt on the advice of a family
council.

(4) In Quebee, as in France and other countries under the
Civil Law, the notarial system prevails. The notary is an im-
portant personage. He is not, as in the other provinees, a mere
verifier of documents and protester of bills, possessed of a seal
and a signature, but is a member of a separate branch of the
legal profession. Certain deeds must be signed before a notary,
such as deeds of mortgage or hypothee, deeds of donation, mar-
riage contracts, ete. The original deed signed by the parties is
retained by the notary, and remains in his office until his death,
when it is transferred to the public archives. What are known
as ‘‘authentie copies’’ may be issued by the notary, certified by
him under his seal of office, and these copies are admitted to
proof in court and are sufficient for the purpose of registration
in the provinee.
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The “‘Leetures on the Bank Act’’ by A. Rives-Hall, now in
course of publication in the Journal of the Canadian Bankers’
Association (beginning in Vol. XIIL, p. 237) and the introdue-
tory address by R. D. MeGibbon, K.C. (ibid. p. 230) may
usefully be consulted with speeial reference to Quebee law. Dr.
Walton’s treatise on the Scope and Interpretation of the Civil
Code will be found particularly valuable in regard to the ex-
tent to which English decisions are applicable to the provinee
of Quebec.




Short title

CHAPTER 111
Tie Baxk Act: Suort TiTLe AND INTERPRETATION,

Upon even a casual perusal of the Bank Aet, it will be
obvious that the banking legislation of the Dominion leaves un-
touched in many respeets the great body of the law merchant.
The review of that legislation contained in Chapter I. shews that
the efforts of Parliament have been mainly directed to the per-
feeting of the banking system so far as concerns the existence
of the banks as corporations with special powers and privileges,
and the seeurity afforded by them to the public. The general
relation of banker and customer and the rights and liabilities
arising therefrom are only incidentally affected. Nevertheless
the general banking law is so far affected by the Bank Aect that
it seems impossible to treat the general subjeet of banking law
in any order other than that followed by the act without such
an elaborate system of cross references as would unduly tax
the patienee of the reader. I have therefore endeavoured to
discuss different phases of banking law in eonnection with par-
ticular seetions of the act which deal with cognate subjects,
although this course will necessarily involve a treatment of the
whole subject without much regard to logical sequence.

REVISED STATUTES OF CANADA,
CHAPTER 29.
An Act respeeting Banks and Banking.
SHORT TITLE.
1. This Act may be cited as the Bank Aet, 53 V., ¢. 31, 5. 1.
For a review of the chief changes in the general banking

legislation of the Dominion leading up to the present act, the
reader is referred to Chapter 1.
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3. SHORT TITLE AND INTERPRETATION,

Powers of Dominion and Provinee in regard to Banks.

By reason of its power to legislate with regard to ‘‘direct
taxation within the provinee in order to the raising of a revenue
for provineial purposes’ under clause 2 of see. 92 of the British
North Ameriea Aet, 1867, a provineial legislature may impose
a tax upon banks which earry on business within the provinee,
varying in amount with theip paid-up ecapital and with the num-
ber of their offices, whether or not their prineipal place of busi-
ness is within the provinee (Bank of Toronto v. Lambe, 1887,
12 App. Cas. 575). It has been held in New Brunswick that a
provineial legislature may impose a tax on the Dominion notes
held by a bank in the provinee as part of its cash reserve under
see. 60 (Windsor v, Commercial Bank, 1882, 3 Cart. 377, 3 Russ.
& Geld. 420).

As to the other questions of legislative power arising under
the enactments of the Dominion Parliament in this Act, see

notes to see.

36 (Sueccession duty on shares and deposits), see.
88 (Seeurity for advances) and see. 125 (Insolveney).

INTERPRETATION,

2. In this Aet, unless the context otherwise requires,

(a) ‘bank’ means any bank to which this Aet applies;

(b) ‘Minister’ means the Minister of Finance and Receiver
General ;

(¢) *Association’ means the Canadian Bankers' Associa-
tion, incorporated by the Act passed in the session held in
the sixty-third and sixty-fourth years of Her late Majesty’s
reign, chapter ninety-three, intituled An Act to incorporale
the Canadian Bankers' Association;

(d) ‘eurator’ means any person appointed under the anthor-
ity of this Aet by the Canadian Bankers' Association to
supervise the affairs of any bank which has suspended
payment in specie or Dominion notes of any of its lia-
hilities as they acerue;

(e) ‘Circulation Fund’ means the fund heretofore estab-
lished and continued by the authority of this Aect under
the name of the Bank Cireulation Redemption Fund;

31
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Sec. 2. (f) ‘goods, wares and merchandise’ includes, in addition to
‘Goods, the things usually understood thereby, timber, deals,
wares and - aw 1 other lumber, | le
merchan- boards, staves, saw-logs and other lumber, petroleum, erude
dise. oil, and all agricultural produce and other articles of

commerce ;

'r:‘\(;(’fi'l‘_'l'"‘.)““' (g)‘warehouse receipt’
(i) means any receipt given by any person for any goods,
wares or merchandise in his actual visible and con-
tinued possession as bailee thercof in good faith and
not as of his own property, and
(i1) ineludes receipts, given by any person who is the
owner or keeper of a harbour, cove, pond, wharf, yard,
warehouse, shed, storchouse or other place for the stor-
age of goods, wares or merchandise, for goods, wares
and merchandise delivered to him as bailee, and actu-
ally in the place or in one or more of the places owned
or kept by him, whether such person is engaged in other
business or not, and
(ii1) includes also receipts given by any person in charge
of logs or timber in transit from timber limits or other
lands to the place of destination of such logs or timber;
Bill of (h) *bill of lading’ includes all receipts for goods, wares
s or merchandise, accompanied by an undertaking to trans-
port the same from the place where they were received to
some other place, by any mode of carriage whatever,
whether by land or water, or partly by land and partly by
water;
‘Manufac- (1) ‘manufacturer’ ineludes manufacturers of logs, timber
turer.’ or lumber, maltsters, distillers, brewers, refiners and pro-
ducers of petroleum, tanners, curers, packers, canners of
weat, pork, fish, fruit or vegetables, and any person who
produces by hand, art, process or mechanical means any

goods, wares or merchandise ;
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3. SHORT TITLE AND INTERPRETATION,

(j) ‘president’ does not include an honorary president;
9

2, Where by this Act any public notice is required to be
given the notiee shall, unless otherwise specified, be given by
advertisement,—

(a) in one or more newspapers published at the place where
the head office of the bank is situate; and,

(b) in the Canada Gazetle. 53 V., e. 31, ss. 2, 54 and 102;

& ¢

63-64 V., e 26, 8s. 3and 24; 45 E. VIL, ¢. 4, 5. 4,

(a) ““bank."’

The banks to which this aet applies are speeified in sees. 3,
£, 5 and 6. The act does not apply to a foreign corporation
(Commereial National Bank v. Corcoran, 1884, 6 O.R. 527). By
see. 156, every person assuming or using the title *‘bank,’’
‘banking company,’’ ete., without being authorized so to do by
this act, or by some other act in foree in that behalf, is guilty
of an offence against this act.

As to what is a bank in regard to its business and powers, see
Chapter X1V, infra.

\ bank for the purpose of the Bills of Exchange Act means
an incorporated bank or savings bank ecarryving on business in
Canada (see see. 2 (¢) of that aet, infra).

b) “*Minister.””

The Minister of Finance and Receiver-General is frequently
referred to in the aet. He is also chairman of the Treasury
Board, which exercises important funetions under the act. See
sees. 15 to 17, 33, 35, 67, 68 and 132. By the Act respecting the
Department of Finance and the Treasury Board, the Board
consists of the Minister of Finance and Receiver-General, and
any five of the Ministers belonging to the King’s Privy Couneil
for Canada, to be nominated from time to time by the Governor-
in-Couneil ; the Board acts as a committee of the Privy Couneil
on all matters relating to finanee, revenue and expenditure, or
publie accounts, which are referred to it by the Couneil, or to
which the Board thinks it necessary to call the attention of the
Couneil, and has power to require from any publie department,
board or officer, or other person or party bound by law to fur-

nish the same to the government, any account, return, statement,
J—BANK ACT.
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document or information which the Board deems requisite for
the due performance of its duties.

with {
of the
foree
of lad
R.S.C.
Th
(d) ““Curator.”’ & house

See see. 117, Chapter XXIL., infra. to the
to tak

et seq

(d) ““Association.””
The Act of incorporation of the Canadian Bankers' Asso-
ciation is printed in Chapter XXVIL, infra.

(e) ““Circulation Fund.”

See see. 64, infra. provis
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(f) Goods, Wares and Merchandise,

See notes to see. 76,
This expression is used also in sees. 86-91,

(g) ““ Warehouse Receipt.”
(k) ““Bill of Lading.”

See notes to sec. 86.

A warehouse receipt is in some respeets like a bill of lading.
Each is a receipt or acknowledgment that the goods of one per-
son have been received by another, but the legal effects of these
documents at common law were very different. A bill of lading,
being an acknowledgment by a carrier that goods had been persol
received for carriage, was an instrument well-known to com- agains
merce, and by the custom of merchants peculiar incidents were 4 of lac

P

attached to it, the most important of which was that upon its : the b
transfer the property in the goods mentioned in it passed to is onl
the transferee. .\ warehouse receipt on the contrary has not by 919,
custom any peculiar incidents attached to it, and its mere trans- 11
fer did not pass to the transferee the property in the goods (Bank consig
of British North Araeriea v. Clarkson, 1869, 19 C.P. at p. 188). the &

In England the Bills of Lading Act and the Factors Acts asked
have largely extended the effect of bills of lading, and the rights enqui
of the holders of them The former act confers upon the con- the p
signee of goods named 10 a bill of lading, and an endorsee of a the eq

bill of lading to whom the property in the goods pass upon or
by reason of such consiguient or endorsement the same rights
of suit, and subjeets him to the same liability, as if the contract
eontained in the bill of lading had been made with himself. The
latter acts are intended to afiord seeurity to persons dealing
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with factors or agents entrusted with the possession of goods, or  Sec. 2.
of the documents of title to goods. These or similar acts are in

foree in various parts of Canada, and like the subject of bills

of lading generally are matters of provincial law; ef., however,

R.S.C. e, 118,

The Bank Act does, however, deal with the subject of ware- Collateral
house receipts and bills of lading (as defined in this section) security.
to the extent of giving the banker special privileges in regard
to taking such documents as collateral security. See secs. 86
¢t seq. The question of the power of Parliament to enact the
provisions in question is discussed in the notes to see. 88,

A bill of lading is not negotiable in the special sense that a yij of
bill of exchange may be negotiable (ef. Chapter XXX., infra).lading not a
The mere honest possession of a bill of lading endorsed in blank, :l'.ﬁ?f.'..‘.'.".ec
or upon which the goods are made deliverable to bearer, is not
such a title to the goods as the like possession of a bill of ex-
change would be to the money promised to be paid by the ac-
ceptor.  The endorsement of a bill of lading gives no bettor right
to the goods than the endorser himself had (except in cases
where an agent entrusted with it may transfer it to o bond fide
holder under the Factors Aets), so that if the owner should lose
or have stolen from him a bill of lading endorsed in blank, the
finder or the thief could confer no title upon an mnocent third
person. But the title of bond fide third persons will prevail
against the seller who has actually transferred the bill
of lading to the buyer, although he may have been induced by
the buyer’s fraud to do so, because a transfer obtained by fraud
is only voidable, not void. Benjamin on Sales, 5th ed. 1906, p.

919. Pollard v. Vinton, 1881, 105 U.S. at p. 8.

The absence of the endorsement of a bill of lading by the gpsence of
consignee therein named is notice of an outstanding interest in endorse-
the goods represented by the bill, and places a person who is™ent:
asked to make an advance upon the security of the bill upon
enquiry. The mere manual possession of the bill does not enable
the possessor to make a pledge except subject to the rights of
the consignee.  (Gosselin v. Ontario Bank, 1905, 36 S.C.R. 406).

1) “*Manufacturer.””
See notes to see. B8R,

i) President.”’

See sees. 24 and 28,




CHAPTER 1V,
APPLICATION OF THE ACT.
General,

Po whist 3. The provisions of this Act apply to the several banks

banks this enumerated in schedule A to this Aet, and to every bank in-

Act applies. : . "
corporated after the first day of January, one thousand nine
hundred and five, whether this Aet is specially mentioned in
its Aet of incorporation or not, but not to any other bank,

except as hereinafter specially provided. 53 V., ¢. 31, s. 3.

The first 27 banks named in Schedule A. to the present act
were ineluded in Schedule A. to the Bank Aet, 1890, and ob-
tained the usnal ten years’ extension of their charters under
the Act of 1900. The last seven banks named in Schedule A.
have commenced business sinee 1900,

La Bangue Provineiale du Canada was formerly named La
Banque Jaeques Cartier (63-64 Viet. e. 102), and the Royal
Bank of Canada was formerly named the Merchants Bank of
Halifax (63-64 Viet. ¢, 103).

The Bank of British North America is specially provided
for by see. 6.

Biaiks incofs The following Imnlf's not mclnnlwl. in Schedule A. to the
porated present Bank Act and ineorporated prior to the 1st of January,
prior to 1st 1905, have since that date obtained extensions of time for obtain-
‘:&iﬂ"“"“"* ing the certificate required by sees. 14 and 16.

1. Citizens Bank of Canada, incorporated by 3 Edw. VIL, e.
106, time extended by 5 Edw, VIL, ¢. 81 and 6 Edw. V11, e. 81

9. Farmers Bank of Canada, incorporated by 4 Edw. VIL,
¢. 77, time extended by 5 Edw. VIL, e. 92 and by 6 Edw. VIL,

e 94
Banks incor-  Sinee the 1st of January, 1905, acts have been passed incor-
porated porating the following banks not included in Schedule A. to the

sinee 1st ol
January,
1905

present Bank Act:
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1. Monarch Bank of Canada, incorporated by 5 Edw. VIL, Sec, 3.
¢. 125, time extended by 6 Edw. VIL, e. 127.

2. Chartered Bank of London & Canada, incorporated by 6
Edw. VIL, e. 80.

3. Colonial Bank of Canada, incorporated by 6 Edw. VIL,
¢. 83

In October, 1906, the directors of the Ontario Bank, in con- Ontario
sideration of the assumption of its liabilities by the Bank of Bauk.
Montreal, made over most of its assets to the latter bank.
Subsequently a eurator was appointed by the Canadian Bank-
ers’ Association and a petition for a winding-up order was pre-
sented, but not pressed. The corporate existence of the Ontario
Jank would not appear to be affected.

In January, 1907, the shareholders of the Peoples Bank of peoples
New Brunswick approved of the sale of the bank’s assets to the Bank of
2 : N.B.
Bank of Montreal.

4. The charters or Aects of incorporation, and any Aets in Bank char-
ters contin-
ued to July
A to this Act are continued in foree until the first day of July, 1st,1911,a8

. 2 to some
one thousand nine hundred and eleven, so far as regards, as to particulars.

amendment thereof, of the several banks enumerated in schedule

cach of such banks,—

a) the incorporation and corporate name;

(b) the amount of the authorized capital stock;

¢) the amount of each share of such stock; and,

d) the chief place of business;
subjeet to the right of each of such banks to inerease or reduce
its authorized eapital stock in the manner hereinafter provided.

2. As to all other particulars this Aet shall form and be the As to other
charter of each of the said banks until the first day of July, one Prticulars.
thousand nine hundred and eleven,

3. Nothing in this section shall be deemed to continue in Forfeited

force any charter or Act of incorporation, if, or in so far as it oF ¥oid
orce any charter or Act c.xl incorporation, if, or in 80 far as it ) ers not
15, under the terms thereof, or under the terms of this Aet or of continued.
any other Act passed or to be passed, forfeited or rendered void

by reason of the non-performance of the conditions of such
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29.

Sec.4.  charter or Act of incorporation, or by reason of insolvency, or

for any other reason. 63-64 V., ¢. 26, s. 6.

The date mentioned in this section, the first day of July,
1911, is the date set for the expiration of the charters of all the
banks ineluded in Schedule A. at the decennial renewal of
1900; see review of legislation in Chapter L., supra.

The section does not apply to the Bank of B.N.A. (see. 6).

The right of a bank to inerease or reduce its anthorized cap-
ital stock is provided for by sees. 33 and 35.

Banks in course of winding-up.

Act contin- 5. The provisions of this Act shall continue to apply to the
}’;:;,: APPIY ks named in schedule A to the Bank Act, passed in the fifty-
°' W'"T?‘l' third year of Her late Majesty’s reign, chapter thirty-one, and
not named in schedule A to this Act, but only in so far as may
be necessary to wind up the business of the said banks respee-
tively; and the charters or Aets of incorporation of the said
banks, and any Acts in amendment thereof, or any Acts in rela-
tion to the said banks now in foree, shall respectively continue
in force for the purposes of winding-up, and for such purposes

only.
Bank of 2. The sections of this Aet enumerated in the next following
8;;;:3““ section shall continue to apply to the Bank of British Columbia,

but only in so far as may be necessary to wind up the business
of the bank. 63-64 V., c. 26, s. 5.

Banks in Liquidation.

The following banks, which are those named in Schedule A.
to the Bank Aet, 1890, and not named in Schedule A. to the
present Bank Act, suspended payment or were absorbed by
other banks and went into liquidation in the interval between
1890 and 1906 :

1. Commercial Bank of Manitoba, suspended payment July
3, 1903,

2. Banque du Peuple, suspended payment July 16, 1895,

3. Banque Ville Marie, suspended payment July 25, 1899,
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e

4. The Bank of Yarmouth, Nova Scotia, suspended payment Sec. 5.
March 6, 1905.

5. The Halifax Banking Company, absorbed by the Canadian
Bank of Commerce,

6. The Exchange Bank of Yarmouth, absorbed by the
Bank of Montreal.

7. The Peoples Bank of Halifax, absorbed by the Bank of
Montreal.

e 2l 2 R N 4

i 8. The Commercial Bank of Windsor, absorbed by the Union
i Bank of Halifax.

q 9. The Summerside Bank, absorbed by the Bank of New
4 Brunswick.

10. The Merchants Bank of Prince Edward Island, absorbed
by the Canadian Bank of Commerce.
] The assets of the Bank of British Columbia were purchased
by the Canadian Bank of Commerce, under the provisions now
contained in secs. 99 to 111, the purchase taking effect the 2nd
of January, 1901.

Easti

The Bank of British North America.

8. The sections of this Act which apply to the Bank of w0
British North America are sections,— provisions
applicable.
one;
two;
81X ;
| seven;
thirty-nine;

o forty-five;

| fifty-seven to sixty-one, both inclusive;

‘ sixty-three to one hundred and twenty-four both inclusive;

one hundred and thirty;

one hundred and thirty-two to one hundred and fifty-two,
both inclusive ; and,

one hundred and fifty-four to one hundred and fifty-seven,
both inelusive,

2. The other sections of this Aet do not apply to the Bank of
British North America. 53 V., ¢. 31,5 6; 63-64 V,, ¢. 26, 5. 7.
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Sec. 6
Section not
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Cf. next section.
The following seetions of the Aet do not apply to the Bank

applicable to of British North America.

Bank of
B.N. A.

Chief office
at Montreal.

3-5.  Application of the Aet;
Incorporation, and organization of banks;
Internal regulations;
Capital stock, increase or reduetion ;
Subscriptions and calls;
Recovery of calls;
Transfer of shares;
46. Sale of shares under execution.
47-51. Transmission of shares;
Shares subjeet to trusts,
{ Annual statement.
62. Note issue at ageney in British possession outside of
Canada;
125-129. Double liability of shareholders, application of
limitations, forfeiture of charter by insolvenecy, calls in case of

insolveney ;
131. Priority of charges in case of insolveney;
153. Penalties for making wilfully false statement, ete.;
158. Recovery of penalties by Crown.

7. For the purposes of the several sections of this Act made
applicable to the Bank of British North America the chief
office of the Bank of British North America shall be the office
of the bank at Montreal in the province of Quebee. 53 V., e
31, s 7.

The Bank of British North America was incorporated by
royal charter, and has a corporate existence independently of
the act (ef. Bank of B.N.A. v. Browne, 1850, 6 U.C.R. 490; Pat-
ton v. Foy, 1860, 9 C'.P. 512), Its head office is situated in Lon
don, Eng. The bank is subject to the Bank Act to the extent
specified in see. 6
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CHAPTER V.
INCORPORATION AND ORGANIZATION OF BANKS,

The sections included in this chapter do not apply to the
Bank of British North America (sec. 6)

8. The capital stock of every bank hereafter incorporated, Particulars
of Act of

incorpora~
situated, and the name of the provisional directors, shall be tion

the name of the bank, the place where its chief office is to be

declared in the Aet of incorporation of every such bank respee-
tively. 53 V., e. 31,8. 9

Cf. see. 4.

9. An Act of incorporation of a bank in the form set forth yorm there-
in schedule B to this Act shall be construed to confer upon the
bank thereby incorporated all the powers, privileges and im-
munities, and to subject it to all the liabilities and provisions
set forth in this Aet. 53 V., ¢. 31, 8. 9.

The form of act of incorporation of new banks provides that
the act shall remain in force until the 1st day of July, 1911,
but subject to the provisions of see. 16

10. The capital stock of any bank hereafter incorporated Capital
] stock and
shares

shall be not less than five hundred thousand dollars, and shal
be divided into shares of one hundred dollars each. 53 V., e
i1, s. 10

This section dates from 1890, the provision as to the amount
of the par value of shares being new in that year. The condi-
tion that the capital should be not less than $500,000 was im-
plied in the provision of the Act of 1871, that no bank to be
thereafter incorporated, unless otherwise provided by its charter,
should issue notes or commence the business of banking until
$500,000 should have been bond fide subseribed, ete., ef. see. 13
of the present Act.
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Sec. 11. 11. The number of provisional directors shall be not less
Provisional than five,
directors ) ) . T
- 2. The provisional direetors shall hold office until directors
I'enure. :
are elected by the subseribers to the stock, as hereinafter pro-
vided. 53 V., e. 31,8 11; 4.5 E. VIL, . 4,5 1.

This section dates from 1890 except that prior to 1906 it was
not divided into two sub-sections.

“‘As hereinafter provided,”’ see sec. 13, which provides for
the election of d rectors by the subscribers to the stoek.

See notes to next section.

Opening of 12. For the purpose of organizing the bank, the provisional

steck: Goows directors may, after giving public notice thereof, cause stock
books to be opened, in which shall be recorded the subseriptions
of such persons as desire to beeome shareholders in the bank.

Where. 2. Such books shall be opened at the place where the chief
office of the bank is to be situate, and elsewhere, in the discre-
tion of the provisional directors.

How long. 3. Such stock books may be kept open for such time as the

provisional directors deem necessary. 53 V., e. 31, 5. 12.

This section dates from 1890, except that in 1906 it was
divided into its present sub-sections.
‘‘Public Notice,"" see sec. 2, sub-sec.
Quorum No provision is made as to what shall constitute a quorum
or as to the filling of vacancies. A majority would be a quorum
(see Interpretation Act); and casual vacancies in the board
would not invalidate the acts of the board (York Tramways v.
Willows, 1882, 8 Q.B.D. 685), unless the number of directors
were thereby reduced below the legal minimum of five (In re
Alma Spinning Co. Bottomly's case, 1880, 16 Ch.D. 681; To-
ronto Brewing, ete., Co. v. Blake, 1883, 2 O.R. 175; ef. notes

9

to see. 25).

Informality It does not seem to be necessary that the provisional diree-
?'f“[:rom-.-.l. tors should actually meet together at one place if they are unani-
mous in eoming to a decision (In re Great Northern, ete., Works,

Ex parte Kennedy, 1890, 44 Ch. D. 472).
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And the informality of their internal proceedings cannot Sec. 12
affect a third person who deals with them (Allen v. Ontario &
Rainy River, 1898, 29 O.R. 510); ef. Chapter VI. on Internal
Regulations,

The powers of the provisional directors seem to be limited to Powers of
the organization of the bank, and, for that purpose, to the open- provisional
o s 8 A directors
ing of stock books and the obtaining of subseriptions and pay-
ments thereon sufficient to comply with see. 13, and then under
the last mentioned section the calling of a meeting of subserib-
ers to supplant them by the election of directors from among
the subseribers, which the provisional directors themselves may
never be. (In re North Simeoe Railway Co. v. Toronto, 1874, 36
ULC.R. at p. 119.) They are merely trustees to start, as it were,
the ordinary legal machinery into motion. Upon the meeting
of the subseribers and the election of directors, the whole object
of the appointment of provisional directors is satisfied, and their
authority ceases, (Michie v. Erie & Huron, 1876, 26 C.P. at p.
24
The ordinary rules governing subseriptions for and allot-
ments of stock would doubtless prevail. (See Chapter VIIL, on
Shares and Calls.

The prohibition of section 14 against the bank’s commencing
the business of banking is not intended to prevent calls being
made on stock subseribed for, or to prevent the board of pro-
visional directors from doing any acts for and in the name of
the bank within the power of directors, so long as such acts fall
short of what might properly be termed ‘‘commencing opera-
tions.””  (North Sydney v. Greener, 1898, 31 N.S.R. 41.)

13. So soon as a sum not less than five hundred thousand pirst meet-
dollars of the capital stock of the bank has been bond fide sub-ing of sub-
scribers.
seribed, and a sum not less than two hundred and fifty thousand
dollars thereof has been paid to the Minister, the provisional
directors may, by public notice, published for at least four
weeks, call a meeting of the subseribers to the said stock, to be
held in the place named in the Act of incorporation as the chief
place of business of the bank, at such time and at such place
therein as set forth in the said notice,
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See. 13
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2 The subseribers shall at such meeting,
(a) determine the day upon which the annual general meet-
ing of the bank is to be held: and,
(b) eleet such number of directors, duly qualified under this
Act, not less than five, as they think necessary.
3. Such directors shall hold office until the annual general
meeting in the year next succeeding their election.
4. Upon the election of directors as aforesaid the funetions
of the provisional directors shall cease. 53 V., e. 31, s 13;
45E. VIl c. 4,58 2

The bond fide subseription of $500,000 of capilal and the
payment of $250,000 thereof to the Minister of Finance are two
of the conditions precedent to a new bank’s commeneing busi-
ness. The amounts do not vary with the authorized capital of
the bank because the objeet of the provision is to secure a safe
minimum of subseribed capital and paid-up eapital as evidence
of good faith and stability. From this point of view there is
no reason for requiring a larger minimum in the case of a bank
with an authorized capital of $2,000,000 than in the case of a
bank whose authorized capital is only $500,000 (the smallest
amount allowed by the aet). The provision operates of course

as a discouragement of small local banks.

The section dates from 1890, exeept that in 1906 it was di-
vided into its present sub-sections.

Prior to 1890 the amount of capital required to be bona fide
subseribed before commencing business was the same as at pre-
sent, but only $100,000 was required to be paid up. This last
amount was required to be bona fide paid up, and the faet that
the necessary amount had been subscribed and paid up had to
be proved to the satisfaction of the Treasury Board, and its
certificate obtained, before the bank eommenced business. There
was a further provision that at least $200,000 in all should be
paid up within two years after the commencement of business.
The provision of the present act that the minimum of paid-up
capital shall be paid to the Minister of Finance was first enacted
in 1890, It is designed to ensure the bond fide paying up of the
necessary amount, and is aimed particularly against the practice
of discounting paper of subseribers and erediting them with pay-
ment on stock subseribed
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The requirements to be satisfied before a new bank com- Sec. 13
menees business as provided by this and the next following three Prerequisites

sections are. briefly. the following: gt
A mencement
1. Boni fide subseriptions of $5300,000 and payment on ac- of business

count thereof to the Minister of Finance of $250,000 (See. 13).

2. Calling of meeting of subseribers by the provisional diree-

tors, and election of directors (See. 13

3. Obtaining of certificate from the Treasury Board within
one year from the passing of the aet of incorporation (Sees. 14
nd 16)

Upon the issue of the Treasury Board's certificate the Min
ster of Finance is required to pay to the bank without interest
the amount deposited with him, ufter dedueting therefrom
$5,000 for the purposes of the DBank Circulation Redemption
Fund under section 64. In the event of no certificate being

ied within the year, the Minister is required to re

ay the
mount deposited to the person depositing the same, and the
charter of the bank lapses

[he “*publie notice™ required is preseribed by see. 2, sub

Inasmuch as the directors are authorized to call a meet
ng ‘‘by publie notice,”” individual notices to subseribers are
imnecessary. Cf. notes to sees. 21 and 31

It is doubtful whether a minority of the subseribers can
make a valid election of directors In re London & Southern,
ete,, Land Co,, 1885, 31 Ch. D. 223; York Tramways v. Willows,
1882, 8 Q.BB.D. 685 at p. 697

All subseribers appear to be entitled to vote whether they

Ve made any paymen's on account ol stoek subseribed or not
lhe form of subseription ought to be drawn so as to give the
provisional directors power to «uforce payment by suit or for-
feiture

14. The bank shall not issue notes or commenece the business Permission

of banking until it has obtained from the Treasury Board a of Treasury
Board to
mence busi-
ness

No application for such certificate shall be made until No certifi-

ertifieate permitting it to do so

directors have been elected by the subseribers to the stoek in ¢tte until
; A ) directors
he manner hereinbefore provided. 53 V., e. 31, s. 14. elected
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See notes to section 13.

See 132 makes it an offence against this act to issue notes or
commence business before the obtaining of the certificate.
‘ormed before the

See. 15 preseribes the conditions to be per
certificate of the Treasury Board may be given.

““‘Commence the business of banking,' refers to the transac-
tion of business with the public as distinguished from dealings
connected with subseriptions for stock. (Cf. North Sydney v.
Greener, referred to in the notes to see, 12.)

This section was divided into its present sub-sections in 1906.

15. No certificate shall be given by the Treasury Board
until it has been shewn to the satisfaction of the Board, by
affidavit or otherwise, that all the requirements of this Aect and
of the special Act of incorporation of the bank, as to the pay-
ment required to be made to the Minister, the election of diree-
tors, deposit for security for note issue, or other preliminaries,
have been complied with, and that the sum so paid is then held
by the Minister.

2. No such certificate shall be given except within one year
from the passing of the Aet of incorporation of the bank apply-
ing for the said certificate. 53 V., ¢. 31, 5. 15.

This section was divided into its present sub-sections in 1906.

16. If the bank does not obtain a certificate from the Treas-
ury Board within one year from the time of the passing of
its Act of incorporation, all the rights, powers and privileges
conferred on the bank by its Aect of incorporation shall there-
upon cease and determine, and be of no foree or effect what-
ever. 53 V., e 31, 5. 16.

See notes to see. 13.
This and the two next preceding sections date from 1890.
Prior to that date there was no time limit for the commencement
of business other than the time set for the expiration in due
course of the eharter of the bank.
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17. Upun the issue of the certificate in manner hereinbefore See. 17

provided, the Minister shall forthwith pay to the bank the Deposit, how
amount of money so deposited with him as aforesaid, without ‘II':_'"'I’;“LII_':,'“
interest, after deducting therefrom the sum of five thousand granted
dollars required to be deposited under the provisions of this
Act for the securing of the notes issued by the bank

2. In case no certificate is issued by the Treasury Board j; cortifieate
within the time limited for the issue thereof, the amount so "ot granted
deposited shall be returned to the person depositing the same

3. In no case shall the Minister be under any obligation to yinister not
bound

see to the proper application in any way of the amount so re
turned. 53 V., ¢. 31, 5. 17

See notes to see. 13,
See. 64 requires the Minister of Finance to retain the sum of

$5,000 for the purposes of the Bank Cireulation Redemption
Fund

This section was divided into its present sub-sections in 1906




Sec. 18
(p. 52)

Ultra vires

Informality
of mternal
proceedings

CHAPTER VI
INTERNAL REGULATIONS

The sections included in this chapter do not apply to the
Bank of British North Ameriea (sec. 6

A company is not bound by those aets of the directors, which
as regards the company are wlira vires, and the subsequent ap-
proval of the whole body of sharcholders eannot make such acts
Ashbury v. Riche, 1875, L.R. 7 11.L. 653; ef. Irvine v.

binding
Union Bank, 1877, 2 App. Cas. 366

But if the aects in question are intra vires of the company,
the mere want of formality in the Company’s proceedings will

not affect a third party with whom it is dealing, even though
such party is himself a director and has notice of all that is
done, (Neelon v. Thorold, 1893, 22 S.C.R. 390, 396; Adams v
Bank of Montreal, 1899, 8 B.C. 314, and 1 Com. L.R. 248, and
cases cited

There is no neeessity on the part of persons dealing with
companies to see that de facto directors are properly appointed.

Mahoney v. East Holyford, 1875, L.R. 7 1LL. 869,

In any case where a person holds himself out as an agent or
official of a company, and the circumstances are such that in
law the company eould repudiate such person or take proceed-
ings to restrain him, but has not done so, then his acts within
his apparent authority will bind the company as regards persons
umption of

ignorant of his true position, even though his as
authority is entirely unwarranted Allen v. Ontario & Rainy
River Railway, 1895, 29 O.R. 510, 513, and cases cited

In Ruben v. Great Fingall, [1906] A.C. 439, the appellants
advaneed in good faith a sum of money to the secretary of the
respondent company for his own purposes on the security of a
share certificate of the company issued to them by the seeretary
certifying that the appellants were registered in the company’s
register of sharcholders as transferees of shares. This certifi
cate was, in point of form, in accordance with the company'’s
articles of association, inasmuch as it bore the seal of the ecom
pany, and appeared to be signed by two of the directors and

countersigned by the seeretary. The seal of the company was,
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6. INTERNAL REGULATIONS 49

however, affixed by the secretary fraudulently and without au- Sec
thority, and the signatures of the two directors were forged by
him. In an action against the company for damages for refus-
ing to register the appellants as owners of the shares, it was
held that, in the absence of any evidence that the eompany ever
held out the secretary as having authority in this behalf to do
anything more than the ministerial act of delivering share cen-
tificates, when duly made, to the owners of shares, the company
15 not estopped by the forged certificate from disputing the
1 of the appellants, or responsible to them for the wrongful
t of the seeretary

Further, persons dealing with eompanies are not obliged to
that directors exercise the powers they possess in the pre-
manner preseribed by the regulations of the company ; and
persons dealing with directors bond fide, and without notice of
rregular or improper exercise of the directors’ powers are
ffeeted by sueh irregularity or impropriety. (Royal Brit
Bank v. Turguand, 1856, 5 E. & B. 245, 6 ib. 327; Ex parte
Overend, Gurney & Co., 1869, LL.R. 4 Ch. 460; County of Glou-
Bank v. Rudry, [1895] 1 Ch. 629; Duck v. Tower, [1901]
! K.B. 314; Trusts & Guarantee v. Abbott Mitehell, 1902, 11 O

L.R. 403

The eourt will not interfere with the internal management Court will
ompanies acting within their powers, and in fact, has no uot interfere
visdiet t 1 I ler 4 S B W a done ”'\\nhmlvr-
1 diction to do so. n order to redress a wrong done 0 8 nal manage-
company or to recover moneys or damages alleged to be due to ment
ompany, the action should primd facie be brought by the
y itself. These cardinal prineiples are laid down in the
cnown cases of Foss v. Harbottle, 1843, 2 Hare 461, and
Mozley v. Alston, 1847, 1 Ph. 790 and in numerous later cases

But an exeeption is made to the second rule, where the persons
iinst whom the relief is sought themselves hold or control
majority of the shares of the company, and will not permit
action to be brought in the company’s name. In such a case
courts allow the shareholders complaining to bring an action
their own names. This, however, is mere matter of proce
re, in order to give a remedy for a wrong what would other-
se escape redress, It is obvious that in such an action the
iintiffs cannot have a larger right to relief than the company
tself would have if it were plaintiff, and cannot complain of
ts which would be valid if done with the approval of the

4—BANK ACT
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Sec

p

).

15

majority of the sharcholders, or which are eapable of being con

firmed by this majority. The cases in which the minority ean main

tain such an action are, therefore, con ed to those in which the

acts complained of are of a fraudulent character or heyond the
powers of the company. A familiar example is the attempt of
a majority direetly or indirectly to appropriate to themselves
money, property or advantages which belong to the company
or in which the other sharcholders are entitled to participate, as
was alleged in the case of Menier v. Hooper's Telegraph Works,
1874, L.R. 9 Ch. 350, It should be added that no mere infor
mality or irregularity that can b remedied by the majority will
entitle the minority 1o sue, if the act when done regularly would
be within the powers of the company, and if the intention of
the majority of the shareholders is elear. This may be illus
trated by the judgment of Mellish, L.J., in MacDougall v
Gardiner, 1875, 1 Ch.D. 13 at p. 25; ef. Burland v. Earle, 1902
A.C, 83, 94

But a sharcholder who | fu | {1 f
himself received part of the procee # an ultrd vires act com
mitted by the directors h as payment of dividend «
apital—and who still retains the money, eannot eithey
ually or as suing on behalf of the general body of sh
maintain an actior rainst those directors l'owers v
I'ug Co 1904] 1 ¢ e

Powers of Shareholders

Under sub
by by-law the followi atters incident to the i nent and
administration of the affan f the ban)

| I'he day upon which the annual general meeting ol the
shareholde for the election of directors shall be held (ef. sees
21, 22 and 23 as to the hon f 1l ting, the public noties

thereof and the mode of electing directors

2. The record to be kept of pro
I'h
must be produ I and reeor 1| I
entitle the holder to vote thereo 13

entitled to vot W vol { d
renewed within the t
In the absence of by-l i ‘ :

three
O
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time of the meeting. A by-law must not provide that proxies See. 18
t valid shall be registered more than 30 davs before the meet p. 52

) The number of the directors, which shall not be less than
v Prior to 1905 the number of directors was limited to ten
) The quorum of d

) ch s ( e loss Powers of
rs, which shall not be | than Skl O

r

6) The qualification of directors subject to see. 20
7) The method of filling canci n the board of diree

whenever the same occur during any vear., Cf. see. 256

S I'he time and pro lings for the eleetion of directors

tion on the day appointed for it
27 under which the old directors continue in office

. new eleetion is made

) I'he remuneration of the president, viee-president and
i tors
1 1 it of int r \ vhicel 1 b nad
tors, either joint ! verall rt
to a shareho t P tio
umount of loans to dir und firms of

s must be
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Sec. I8
By-laws 18. The shareholders of the
the following matters ineident

istration of the affairs of the b

R.8.0. C. 29

INTERNAL REGULATIONS,

bank may regnlate, by by-law,

to the management and adm

ink, that 18 to say

a) The day upon which the annual general meeting ol the

sharcholders for the eleet

bh) The record to I

exceeding thirty VS, W

dueed and recorded prior
the holder to vote thereon

kept ol

on of direetors shall be held;

proxies, and the time, not

thin which proxies must be pro
to entitle

to a meeting in order

not less than

( I'he number of the directors, whi shall be
five, and the quornm thereof, whieh shall be not less than
thre
d) Subject to the provisions hereinafter contained, the
qualifications of directors
I'he method of tillin weancies in the board of direc
tors, whenever the same oceur dur ach year
I'he t nd pr ! { tl ction of direetors
n « of a farluy {f any election on the day appointe
for 1t
'he remuneration he | lent president and
ther directors: and
/ I'he amount of discounts or loans which may be made to
directors, either jointly or severa or to any one fiirm or
person, or to at hareholder, or to corporations
Guarantes . The sharehold uthorize the directors to establish
“v'l”“" o rantee and pension fund rtl flicers and employees of
the banl o the I d to contribute thereto out of the
funds of tl !
Existing by . Un t | preseribed by by-law under this
la .“ seetion. the | f the b noal matter which may be
) regnlated by by v und { section shall remain in foree

exeept as to any provision

qualification of directors

See
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amount less than that preseribed by this Aet. 53 V., See 18
31, 8. 18; 45 E. VIL, ¢. 4,5. 3
See notes, supra

I'he division

f sub-section 1 into lettered clauses was made
1906.  The corresponding provision of the Aet of 1890, as
nded in 1900, contained also a clause prohibiting any person
m being eleeted or continuing a director unless he held stoek

ip to the amount required to qualify him. This elause is
part of see. 20

19. The stock, property, affairs and concerns of the bank Board of

directors
be managed by a board of directors, who shall be elected
ly in manner hereinafter provided, and shall be

tion M V., e 31,8 19

eligible

his seetion was sub-see. 1 of see. 19 of the Aet of 1890

he stoek, property, affairs and coneerns of a bank are to be
I by a board of directors See. 19

he number of directors is to be not less than five and their

not less than three, but otherwise their number and
subjeet to regulation by the shareholders, (See. 18
otes to see. 12
also the following sections relating
Qualification
1.27 Eleetion

to directors

\t every annual meeting of the shareholders it is the duty

and full statement of

mtgoing direetors to submit a elear

ng the particulars required by
ind any additional statements which may be lawfully

nred by the shareholders under see, 556

'he directors are responsible for knowingly and wilfully

I deciaring any diy

d or bonus so as to Hnpalr

paid-up capital See. 58

A director liable eriminally if he pledges

s not e il taae T R

assigns or hypo

refuses to make

Is
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See. 19
Duties and

liabilities of
directors

BANK ACT, R.8.( 29

on the double linbility of the shareholders after the expiration
of three months from the insolvency of the bank (see. 154), if
he wilfully gives or conenrs in giving any ereditor of the bank
any fraudulent, undue or unfair preference over other eredi-
tors (see. 155), or if he makes any wilfully false or deceptive
statement in any account, statement, return report or other
document respeeting the affairs of the bank (see. 153). In the
last case he is also responsible for all damages sustained by any
person in consequence of such statement.

The direetors are bound to account to the company for all
profits made by them with the assets of the company, and for
all profits made by them at the expense of the company other-
wise than with its knowledge and consent. (Imperial v. Cole-
man, 1873, L.R. 6 1L.L. 189; Costa Riea v. Forwood, [1901] 1
Ch. 746

They are also responsible for the loss of the company’s as-
sets, if that loss is attributable to the employment by them of
the assets in a manner and for purposes not warranted by the
constitution of the company. (Cullerne v. London & Suburban,
1890, 25 Q.B.D. 485 In re Sharpe, [1892] 1 Ch. 154; Hirsche
v. Sims, [1894] A.C. 654

Directors of a bank are bound to exerei
dent administrator in the management of its business. Such
acts as allowing overdrafts by insolvent persons without proper

se the care of a pru-

seenrity, the impairment of the eapital of the bank by the pay-
ment of unearned dividends, the furnishing of false and decep
tive statements to the government, the expenditure of the funds
of the bank in illegal purchases of its own shares, are acts of

rross mismanagement which render the directors personally
v I 3

severally, for losses sustained by the share

liable, jointly ane
holders by reason thereof

Directors eannot divest themselves of thenr |..,\‘m.‘l respon
sibility. While they are at liberty to employ such assistants as
may be required to earry on the business of the corporation,

they are nevertheless responsible for the misconduet of the em
ployees appointed by them, unless such miseonduet could not
have been guarded against by the exereise of reasonable dili
gene MeDonald v. Rankin, 1890, MLLLR. 7 S.C. 44

If directors, in unwittingly assenting to what were in faet

payments ol diy dends out of eapital and advances on nproper

security, honestly relied on the judgment, information and ad

viee of t
statemer
petence

their du
for ther
cited ; 1
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of the chairman and general manager of the bank, by whose Sec. 19
statements they were misled and whose integrity, skill and com
petence they had no reason to suspeet, they are not negligent of

their duties as directors and are not bound to look at the books
for themselves. (Dovey v. Cory, [1901] A.C. 477, and cases
d; In re Denham & Co., 1883 25 Ch. D. 752 The trust

reposed by direetors in their manager must not be blind or un
jualified, or to the exclusion of the exercise of their own judg
ent, nor may they disregard the directions contained in the
hy-laws and regulations of the bank Leeds Estate v. Shepherd,
1887, 36 Ch. D. T87

But directors who keep within the limits of their authority,
nd who, aeting in good faith to the best of their judgment,
exercise a reasonable amount of eare, are not liable to make good
to the company the losses which may result from their
wdon Finaneial v. Kelk, 1883, 26 Ch.D. 107 and authorities
re colleeted ; Dovey v. Cory, supra

20. Each director shall, Qualifica-

1) when the paid-up eapital stock of the bank is one million tions
dollars or less, hold stock of the bank on which not less
than three thousand dollars have been paid up;

b) when the paid-up capital stock of the bank is over one

million dollars and does not exeeed three million dollars,

hold stock of the bank on which not less than four thousand

lollars have been paid up; and

vhien the paid-up eapital stoek of the bank exceeds thre¢

on dollars, hold stock of the bank on which not less
than five thousand dollars have been paid up
No person shall be eleeted or continue to be a "“""""l.i.m

he holds stoek paid up to the amount required by this

stich greater amount as is required by any by-law in that

of the directors shall be natural born or natur- Majority te
ubjeets of His Majesty. 53 V., e. 31, ss. 18 and 19 be Bri.ish
subjects.’§

Qualification of Directors

Prior to 1890 all the directors were required to be British

jeets, but it was not necessary that the (nahification shares

ild be paid up t

any amount
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Seec. 20.

Qualification
shares

Election of
director

At head
office
Notice

BANK ACT, RS8.C, ¢, 29

The shareholders may under see. 18 make by-laws requiring
additional qualifications for a director
In the Aet of 1890 sub-see. 2 was part of see. 18, and sub-

sees. 1 and 3, except for some verbal re-arrangement made in
1906, were part of see. 19

Even if the by-laws require a director to hold qualification
shares “*in his own right,”” he need not be the beneficial owner
of the shares, but he must be a person who holds shares in such
a way that the company can safely deal with him in respect of
his shares, whatever his interest in them may be. Holding in a
representative character will not do.  Holding as trustee without
beneficial ownership will do, but the holder must so hold as that
the company can safely deal with him as owner Sutton v
English, [1902] 2 Ch. 502, and cases eited at p. 506; Boschoek
v. Fuke, [1906] 1 Ch. 1458 ef. however, Ritehie v. Vermillion,
1902, 4 O.L.R. at p. 597, as to the meaning of ‘‘absolutely in his
own right."

If a by-law provides that no person shall be qualified to be
v direetor who is not a holder of a certain number of shares
a condition precedent to the elee
tion of a director, and the election of an unqualified person is
void. In re Perey, ete., Co,, Jenner's case, 1877, 7 Ch. D. 1

the holding of such shares

The necessity for holding shares does not oblige a director to
take shares from the company. Ie may aecquire them in any
other legal mode, and therefore the mere acting as director does
not amount to a contract by the person so acting to take the
necessary number of unpaid shares from the company. In
Metropolitan, ete., Co., Brown’s case. 1873, L.R. 9 Ch. 102, at
p. 109; Jenner's case tpra; ef. Molineaux v. London, [1902] 2
K.B. 589

21, The directors shall be eleeted by the shareholders on
such i n each year as is appointed by the charter or by any
by-law of the bank, and at such time of the day as the directors
appoint

2. The election shall take place at the head offiee of the bank
. Publie notice of the election shall be given by the diree
tors by publishing such notice, for at least four weeks previously

to the time of holding the election, in a ne

wspaper published
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22. The persons, to the number authorized to be elected, whe

b, INTERNAL REGULATIONS

the place where the head office of the bank is situate. 53 V
i1, s 19

I'he division into sub-sections was made in 1906

nolice

he public notice required is defined by the section, whereas
ther sections (e.g., sees. 13 and 31), the words *‘publie no
" are used without any limitation and therefore mean publie

as defined by see. 2, sub-see, 2

to sharcholders

Probably no notice other than the publie notice mentioned
the seetion need be given to shareholders. It would be pru

erhaps to pass a by-law dispensing with any other notice

notes to see. 31

dircetors

['he first directors are elected at the meeting of subseribers
| by the provisional directors under see. 13.  Thereafter

directors are e sl at the annual general meeting held each
m the day appointed by the charter or by by-iaw of the
holders (sees. 18 and 21 wr, if the eleetion does not take

on such day, then on any other day according to the by
made by the shareholders in that behalf (sees. 18 and 27

lirectors, as soon as may be after their own election, eleet
of their number to be president and viee-president respee
and they may also eleet one of their number to be hon
president (see. 24 A vacancy which oeceurs in the
s filled in the ma

r provided by the by-laws (sees. 18

y), and if such vacaney is in the office of president or viee
it the directors eleet such officer from among themselves

' I'he president, t

esident or any director may
oved by the shareh

special general meeting
| for the purpose (see, 31

" Wh

greatest number of votes at

3\ 1 19

any eleetion, shall be be director

hall
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23. 1f it happens at any election that two or more persons
have an equal number of votes, and the election or non-election
of one or more of such persons as a dirvector or directors depends
on such equality, then the direetors who have a greater number
of votes, or the majority of them, shall in order to complete
the full number of directors, determine which of the said per-
sons so having an equal number of votes shall be a director or
directors. H3 V., e. 31,5 19

24. The directors, as soon as may be after their election,
shall proceed to eleet, by ballot, two of their number to be pre-

sident and vice-president respectively
2, The directors may also eleet by ballot one of their number

to be honorary president W V., e. 31,8 19; 45 E. VIL, e 4,
s. 4

Sub-see, 2 dates from 1905, sub-see. 1 from 1890

As to the duties of president and vice-president, see see. 28,

25. If a vacancy occurs in the board of directors the
vacaney shall be filled in the manner provided by the by-laws
Provided that, if the vacaney is not filled, the acts of a quorum

of the remaining directors shall not be thereby invalidated

See. 18, sub-see. 1, elanse (¢), confers upon the shareholders
power to regulate by by-law the method of filling vacancies n
the board

If the number of directors is reduced below the legal mini
mum of five (ibid, clause (¢ or below the number fixed by
by-law as a quorum of the board, the directors remaining in
office are ineapable of doing any business of the bank, and in
order to fill the vaeancies, it would be necessary to eall a speeial
general meeting under see, 31 Sovereen (o, v. Whitside, 1906,
12 O.1LR. 638, and cases cited ; el notes to see 12; see, however

1901 1 Ch. 115
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6) To allot shares in the event of an inerease of capital See.29
ck (see, 34
7) To make regulations as to the assignment and transfer
shares of capital stock (see. 36
%) To make calls upon shares subseribed, eancel subserip
ns for non-payment, or sue for ealls, et sees. 37, 38, 40-42
9) To inspeet the books, eorrespondence and funds of the
ni Se¢ "
10) To deelare dividends out of profits (see. 57
11) To depute an officer of the bank to sign notes intended
reulation (see. 73
cration of durectors
he directors’ remuneration s governed by by-law of the
holders under see. 18 Directors cannot pay themselves
their services or make presents to themselves out of the
s assets unless authorized to de » by the shareholders at
erly convened meeting In re George Newman & Co
15 1 Ch. 674; ef. Boschoek v, Fuke 1906] 1 Ch, 148
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If a bond is taken for the due and faithful performance by
a cashier, officer, ete. of his duties, the legal relation between the
bank and the surety will be governed by the general provineial
law relating to prineipal and surety. The shareholders may
under see. 18, sub-see. 2, establish a guarantee fund.

Authority of general manager.

The general manager of a bank is its general agent in its
banking business. (Barwick v. English Joint Stock Bank, 1867,
L.R. 2 Ex, 259, 265). In the exercise of his authority he is sub-
in the way of ordinary banking transactions may be presumed,
jeet to the control of the directors, but whatever is done by him
until the contrary is shewn, to be within the seope of his au-
thority; the bank would be liable for his mistakes, and under
some cireumstanees for his frauds, in the management of the
business of the bank. (Bank of N.S.W. v. Owston, 1879, 4 App.

Cas. 270, at p. 289.)

In accordance with the general rule of the law of ageney, a
bank is answerable for every such wrong of its agent as is com-
mitted in the course of the employment and for the bank’s bene-
fit, although the directors have not authorized the particular
wrong or given a general authority to commit wrongs. There
is no distinetion in this respect between frauds and other wrongs.
(Mackay v. Commereial Bank, 1874, L.R. 5 P.C. 394; Wilson v.
Hotehkiss, 1901, 2 O.L.R, at p. 271.)

But the arrest, and still less the prosecution, of offenders
is not within the ordinary routine of banking business, and
therefore not within the ordinary seope of a bank manager’s
authority. Evidenece accordingly is required to shew that such
arrest or prosecution is within the scope of the duties and class
of aets such manager is in fact authorized to perform. The
authority may be general, or it may be special and derived from
the exigencies of the particular oceasion on which it is exercised.
In the former case it is usually enough to shew that the agent
was acting in what he did on behalf of the prineipal; but in
the latter case evidence must be given of a state of facts which
shews that such exigency is present or might reasonably be
supposed to be present. (Bank of N.S.W. v. Owston, supra;
ef. Thompson v. Bank of Nova Scotia, 1893, 32 N.B.R. 335, a
case of a branch manager instituting eriminal proceedings.)
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Where cheques were fraudulently initialed as accepted by
the manager, and the drawer gave the bank certain securities
which the bank retained, it was held that the cheques eould not
be repudiated as against a bond fide holder for value. (Banque
Nationale v. City Bank, 1873, 17 L.C.J. 197.)

Authority of branch manager.

While the general manager of a bruk is its general agent in
its banking business, the authorily of a branch manager ordin-
arily will be confined to the transaction of the local business of
the bank. /For instance, he will have implied power to call in
money which has been advanced from his branch at call. (Rob-
ertson v. Sheward, 1843, 1 M. & G. 511, at p. 517; Collinson v.
Lister, 1885, 7 De. G.M. & G. 634, at p. 637), or to accept the
cheque of a customer to deliver to another customer on a partie-
ular day, or on the happening of a specified event. (Grieve v.
Molsons Bank, 1885, 8 O.R. ]¢i2.))Bnt. in the absence of actual
authority, he has no apparent authority to exercise powers of
a diseretionary character (Morse on Banking), as for instance
to compromise a claim of the bank. (Bank of Commerce v.
Jenkins, 1888, 16 O.R. 215.)

Agent’s knowledge imputed to principal.

The usunal rules of the law of agency apply to a bank man-
ager. If for instance he does an act outside of the apparent
scope of his authority and makes a representation to advance
liis own private ends (or what is the same thing, the private ends
of some one other than the bank), it can in no sense be called
the representation of the bank—in other words, it is not a rep-
resentation by him as agent, and the bank is not affected by
reason of its agent’s knowledge of the transaction. (Richards
v. Bauk of Nova Seotia, 1896, 26 S.C.R. 381.)

Liability of manager.

If a local manager does some act in breach of his instruetions,
he must make good the loss occasioned thereby, but in a case
where he accepted a joint, instead of a joint and several, promis-
sory note as seeurity for an advanee, he having been expressly
instructed to require the latter, it was held that, as the form of
the note which he did take was sufficient to secure the liability

63
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Sec. 30.  of the parties in Ontario as effectively to all intents and pur-
poses as if the note had been in the exact form called for by his
instructions, only nominal damages were recoverable against him
for his breach of duty in this regard. After discovering the mis-
take as to the form of the note, the loeal manager inserted the
words **jointly and severally,”” in the belief that this alteration
was to be initialed by all the makers, which, however, was not
done. After consulting the bank’s solicitor, the defendant
erossed out the inserted words. The note having thus been made
void by reason of material alteration it was held that the man-
ager was not liable for the result of the alteration, since he acted
in good faith and in ignorance of the legal consequences, and
exercised reasonable care and diligenee under all the eireum-
stanees. The mere faet that his judgment was mistaken, and
his acts prejudicial to the bank, was not enough to render him
liable (Banque Provineiale v. Charbonneau, 1903, 6 O.L.R. 302,
2 Com. L.R. 478, where the degree of skill and knowledge which
may reasonably be expeeted of a loeal manager is diseussed).

Bank of Upper Canada v. Bradshaw, 1867, L.R. 1 P.C. 479,

was an action brought by a bank against its late manager and
cashier to recover moneys belonging to the bank, alleged to have
been improperly applied in discounting bills, ete., for his own
advantage, for the benefit of parties and companies with whom
he was conneeted and in which he was interested. It appeared
that the transactions in question were all in the ordinary eourse
of the business of the bank, that the manager had not exceeded
the authority with which he was entrusted and that no case of
bad faith could be established, and an appeal from a judgment
in favour of the defendant was dismissed.

Special gen- 81. A special general meeting of the shareholders of the

8 meting; bank may be called at any time by,

(a) the directors of the bank or any four of them; or,

(b) any number not less than twenty-five of the share-
holders, acting by themselves or by their proxies, who are
together proprietors of at least one-tenth of the paid-up
capital stock of the bank.

Notice. 2. Such directors or sharcholders shall give six weeks’ pre-

vious public notice, specifying therein the object of such meet-

ing.
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3. Such meeting shall be held at the usual place of meet- See.31.

ing of the shareholders, Place.

4. If the object of the special general meeting is to con- Removal of
sider the proposed removal, for maladministration or other&:g::i_
specified and apparently just cause, of the president or vice- 2:':)';” dir-
president, or of a director of the bank, and if a majority of i
the votes of the shareholders at the meeting is given for such
removal, a director to replace him shall be elected or appointed Another to
in the manner provided by the by-laws of the bank, or, if there ™P "°*
are no by-laws providing therefor, by the shareholders at the
meeting.

5. If it is the president or viee-president who is removed, Choosing an-

: . > ) th i-
his office shall be filled by the directors in the manner pro- 30,',:"0‘,”:,:,_

vided in case of a vacaney oceurring in the office of president President.
or viee-president. 53 V., ¢. 31, 5. 24,

The shareholders meet and vote at the annual general meet-
ings of the bank (the first of such meetings being held at a
time appointed under sec. 13 and subsequent ones being regulated
by by-law under see. 18), and at special general meetings called
by virtue of see, 31, See., 32 regulates the voting at any share-
holders’ meetings.  Althongh the shareholders may name the
day of the annual meeting, the hour of the day is appointed by
the directors, the place of meeting must be the head office of
the bank and publie notice must be given (see, 21). It is advis-
able that the by-law appointing a day for the election of diree-
tors (sec. 18) should also provide for the possible failure of
the eleetion on that day, as by sec. 27 the election may take
place on any other day appointed by by-law of the shareholders.
A meeting held on the day first appointed could no doubt be
legally adjourned to another named day, so as to allow of the
clection of direetors. (Reg. v. Wimbledon, 1882, 8 Q.B.D. at p.
163). Failing an adjournment, a special general meeting of
the shareholders would have to be called,

This section was divided into its present sub-sections in 1906. Notice of
The first part of the section formerly read: ““The directors of Meeting.’,
the bank, or any four of them—or any number not less than

twenty-five of the sharcholders of the bank, who are together
5—BANK ACT.
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Seo. 3 proprietors of at least one-tenth of the paid-up capital stock of
the bank, by themselves or by their proxies—inay, at any time,
call a special general meeting of the shareholders, to he held at
their usual place of meeting, upon giving siz weeks’ previous
public notice, specifying in such notice the object of such meet-
ing.”” Under the old section it was clear that the only notice
required was public notiee, that is as defined in the Aet (see sec.
2, sub-sce. 2). Presumably the present section is noi intended
to change the law, Cf. secs. 13 and 21.
The general rule is that in the absence of speeial provision
in the by-laws, notice of a general meeting must be sent to every
shareholder. A conditional notice is not sufficient. (Alexander
v. Simpson, 1889, 43 Ch. D. 139.)
The business to be transacted at the meeting must be men-
tioned in the notice. In re London, ete., Bank, Wright's Case,
1871, L.R. 12 Eq. 335 n.; Boschoek v. Fuke, [1906] 1 Ch, 148.)
Irregularity in notifying directors (Browne v. La Trinidad,
1887, 27 Ch.D. at p. 11), as distinguished from irregularity in
the constitution of the board (Harben v. Phillips, 1883, 23 Ch
D. 14), will not affect the validity of a meeting of shareholders
called by the directors. Resolutions passed at a meeting called
by de facto direetors are valid. (Boschoek v. Fuke, supra.)
The conditions for the calling of a special general meeting
preseribed by this section must be strictly complied with. Reso-
lutions passed at a meeting which has not been properly sum-
moned have no validity. (In re State of Wyoming Syndicate,
[1901] 2 Ch. 431.)
Filling If a vacaney is created by a plrm-m'diln: under this section it

vacancies  may be filled in the manner provided by see. 25.

Removing There is no inherent power in a corporation to remove direc-
directors.  tors before the expiration of the period for which they have been
elected (Imperial Hydropathie Hotel v, Hampson, 1882,
23 Ch. D. 1) ; but, granted the power, the matter of the removal
of directors is one entirely for the shareholders to decide, and
the court will not interfere. (Ilarben v. Phillips, 1883, 23 Ch.
D. 14.)

One vote for 32, Every sharcholder shall, on all occasions on which the
each share. o 0. of the sharcholders are taken, have one vote for each
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share held by him for at least thirty days before the time of Sec. 32.
meeting,

2. In all cases when the votes of the shareholders are taken, Ballot,
the voting shall be by ballot.

3. All questions proposed for the consideration of the share- Majority to
holders shall be determined by a majority of the votes of the determine.
sharcholders present in person or represented by proxy.

4. The chairman elected to preside at any meeting of the
shareholders shall vote as a shareholder only, unless there is
4 tie, in which case he shall, except as to the election of a
director, have a casting vote.

Casting vote,

5. If two or more persons are joint holders of shares, any As to joint
one of the joint holders may be empowered, by letter of at- :'m: o
turney from the other joint holder or holders, or a majority of
them, to represent the said shares, and to vote accordingly.

6. Shareholders may vote by proxy, but no person other than Proxies.

a shareholder eligible to vote shall be permitted to vote or act
ds§ proxy.

7. No manager, cashier, clerk or other subordinate officer Officer not to
of the bank shall vote either in person or by proxy, or hold a T
proxy for the purpose of voting.

8. No appointment of a proxy to vote at any meeting of Renewal of
the shareholders of the bank shall be valid for that purpose, v
unless it has been made or renewed in writing within the two
vears last preceding the time of such meeting.

9. No shareholder shall vote, either in person or by proxy, (l;:lh l:;“l:;—
on any question proposed for the consideration of the share- {omptlogin&
holders of the bank at any meeting of the shareholders, or
in any ease in which the votes of the sharcholders of the bank
are taken, unless he has paid all ealls made by the directors
which are then due and payable. 53 V., c. 31, 5. 25,

Chairman,

The chairman of a general meeting is chosen by the share-
holders, and is usually the president of the bank.
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The chairman has prima facie authority to decide all inei-
dental questions which arise at such meeting and necessarily
require deeision at the time. The entry by him in the minute
book of the results of a poll or of his decision on all such ques-
tions, although not conclusive, is primi facie evidence of that
result, or of the correctness of that decision, and the onus of
displacing that evidenee is thrown on those who impeach the
entry. In re Indian Zoedone Co., 1884, 26 Ch. D. 70.)

The chairman has a casting vote in case of a tie (exeept as
to a tie in the election of directors—this event being provided

for by sec. 23.)

Proxies.

A by-law requiring the signature to a proxy to be attested
is imperative. The attestation is essential to the validity of
the proxy. (Harben v. Phillips, 1883, 23 Ch. D. 14.)  Quare,
however, as to the powers to pass such a by-law under the Aet;
ef. see. 18 (b).

A proxy may be signed in blank. and the blank filled in by
the person to whom the proxy is entrusted or sent. (Ex parte
Lancaster, 1877, 5 Ch. D. 911; Ernest v. Loma, [1897] 1 Ch. 1.)

A proxy must be not only a shareholder, but also eligible to

vote.

Eligible to Vote,

In order to be eligible to vote in respeet of shares a share-
holder must have held such shares for at least 30 days prior to
the meeting, he must be the sole holder or have a letter of attor-
ney from the other joint holder or holders, or a majority of them,
to represent such shares, he must have paid all ealls made by
the directors which are then due and payable thereon, and he
must not be a manager, eashier, clerk or other subordinate officer
of that bank.

The object of the condition exeluding the vote of a man-
ager, cashier, clerk or other subordinate officer of the bank is to
prevent subordinate officers of the bank from aequiring the
power to eleet or control those whose duty it is to superintend
their eonduet in the management of the affairs of the bank.
The president, the viee-president and probably the general man-
ager, if he is also a director, are not excluded from voting by
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this seetion. (Cf., Reg. v. Bank of Upper Canada, 1849, 5 U.C.
R. 338.)

If a shareholder is in other respects entitled to vote, he is
not disqualified from doing so because his stock is not paid up.
Where there has been no default in paying a call, votes are to
be ecomputed upon the face value of the shares held and not
upon the amount paid thereon. (Purdom v. Ontario Loan,
1892, 22 O.R. 597.)

A shareholder is not debarred from voting or from using his
voting power to earry a resolution by the fact of his having a
personal interest in the subject-matter of the vote. (North-West
v. Beatty, 1887, 12 App. Cas. 589; Burland v. Earle, [1902]
A.C. at p. 94.)

Sec. 32.
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CHAPTER VIL
CAPITAL STOCK.

The seetions included in this chapter do not apply to the
Bank of British North America (sec. 6).

33. The capital stock of the bank may be increased, from
time to time, by such percentage, or by such amount, as is deter-
mined upon by by-law passed by the shareholders, at the annual
general meeting, or at any special general meeting called for the
purpose,

2. No such by-law shall come into operation, or be of any
force or effect, unless and until a certificate approving thereof
has been issued by the Treasury Board.

3. No such certificate shall be issued by the Treasury Board
unless application therefor is made within three months from
the time of the passing of the by-law, nor unless it appears to
the satisfaction of the Treasury Board that a copy of the by-
law, together with notice of intention to apply for the certifi-
cate has been published for at least four weeks in the Canada
Gazette, and in one or more newspapers published in the place
where the chief office or place of business of the bank is situate.

4. Nothing herein contained shall be construed to prevent
the Treasury Board from refusing to issue such certificate if
it thinks best so to do. 53 V., e. 31, s. 26.

The section dates in substance from 1890, when the provision
requiring the certificate of the Treasury Board was added. The
division into the present sub-sections was made in 1906.

Cf. see. 35, which provides for the reduction of capital stock.

Prior to 1871 an increase of capital stock could be effected
only by Aect of Parliament,

It is not intended that the Treasury Board, before issuing a
certificate, should make a thorough inspection of the condition
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¢f the bank and estimate the value of its assets, or that the certi- Sec. 33.
ficate should be taken as a representation to the public that the
earnings and assets justify the increase of capital.

But in exereising the diseretion given it by this section the
Board might take into consideration any special circumstances
brought to its attention by a dissenting minority or in any other
way. The granting of the certificate wonld not be merely a min-
isterial act. (Cf. In re Massey Manufacturing Co., 1886, 13 A.
R. 466.)

The benefit of a new issne of stock is an inerement of the
old shares, so that a contract by which a person is entitled to
““the free annual dividends, interest and profits of 100 shares
of the Bank of Montreal’’ gives him the right to the income of
the new shares subseribed for under the privilege to subscribe
attaching to the old shares. (Hargrave v. Clouston, 1874, 18
L.C.J. 290, 26 R.J.R.Q. 70.)

The provisions of this and of the next section do not apply
to any inerease of stock made or provided for under the author-
ity of sees. 103 and 104 (see. 105).

34. Any of the original unsubseribed capital stock, or of the Allotment.
increased stock of the bank, shall, when the directors so deter- To present
mine, be allotted to the then shareholders of the bank pro mm,'h"‘h"'d"'
and at such rate as is fixed by the directors: Provided that,

(a) no fraction of a share shall be so allotted; and,

(b) in no case shall a rate be fixed by the directors, which

will make the premium, if any, paid or payable on the
stock so allotted, exceed the percentage which the reserve
fund of the bank then bears to the paid-up capital stock
thereof.

2. Any of such allotted stock which is not taken up by the To the
shareholder to whom the allotment has been made, within six Pubie.
months from the time when notice of the allotment was mailed
to his address, or which he declines to accept, may be offered
for subseription to the publie, in such manner and on such terms
as the directors preseribe. 53 V., e. 31, s. 27.

The division into the present sub-sections was made in 1906.
When the eapital of a bank has been inereased the directors
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may determine the time of the allotment of so mueh of the orig-
inal capital as had not been subseribed as well as the inereased
capital. Before it is offered to the publie, any of such stock
must be allotted to the shareholders pro rata, either at par, or
at a premium that shall not exceed the percentage which the
reserve fund of the bank then bears to the paid-up capital. Any
of the stock so allotted which is not taken up by a shareholder
within six months, or which he declines to aceept, may then be
offered to the public at any rate the directors may determine
But the directors must not allot stock at a diseow ther to
shareholders or to the publie (Ooregum v. Roper, [1592] A.C.
125; North-West v. Walsh, 1898, 29 S.C.R. 33; Morris v. Union
Bank, 1899, 31 S.C.R. 594; Mosely v. Koffyfontein, [1904] 2
Ch. 108). If, however, a certificate that shares are fully paid
up is issued to an innocent holder, who changes his position upon

the faith thereof, the bank will be estopped as against such
holder from econtending that there is an unpaid balance.
(Bloomenthal v. Ford, [1807] A.C. 156; Dixon v. Kennaway,
{1900] 1 Ch. 833.)

The act provides that no fraction of a share shall be allotted
Any pro rata division of shares will usually result in there be-
ing a number of fractions of shares unallotted. The shares made

up of these fractions may be allotted in any way the directors
think fit, and need not be allotted to sharcholders before being
offered for subseription to the publie

35. The capital stock of the bank may be reduced by by-law
passed by the shareholders at the annual general meeting, or at
a special general meeting ealled for the purpose.

2. No such by-law shall eome into operation or be of foree or
effeet until a certificate approving thereof has been issued by
the Treasury Board.

3. No such certificate shall be issued by the Treasury Board
unless application therefor is made within three months from
the time of the passing of the by-law, nor unless it appears to
the satisfaction of the Board that,

(a) the shareholders voting for the by-law represent a

majority in value of all the shares then issued by the bank;
and,

the
thi
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7. CAPITAL STOCK. 73

(b) a copy of the by-law, together with notice of intention Sec. 35
to apply to the Treasury Board for the issue of a certifi-
cate approving thereof, has been published for at least four
weeks in the Canada Gazette, and in one or more news-
papers published in the place where the chief office or plaes
of business of the bank is situate.
4. Nothing herein contained shall be construed to prevent lreasury

Board may

the Treasury Board from refusing to issue the certificate if it refuse

thinks best so to do.
5. In addition to evidence of the passing of the by-law, and Statments

to be sub-

f the publication thereof in the manner in this section pro-
mitted

vided, statements showing,
a) the amount of stock issued;
b) the number of sharcholders represented at the meeting
at which the by-law passed;
¢) the amount of stoek held by eaeh such shareholder;
d) the number of shareholders who voted for the by-law;
¢) the amount of stock held by each of such last mentioned
shareholders ;

f) the assets and | lities of the bank in full; and,

g) the reasons an ises why the reduetion is sought ; I'o Treasury
shall be laid before t) casury Board at the time of the appli- Board
cation for the iss certificate approving the by-law.

6. The passir the by-law, and any reduction of the Nut to
apital stoek of bank thereunder, shall not in any way affect

. : . liability of
diminish or interfere with the liability of the shareholders of shareholders.

the bank to the ereditors thereof at the time of the issue of the
ertificate approving the by-law

7. If in any ease legislation is sought to sanction any redue- ¢ legislation
tion of the capital stock of any bank, a copy of the by-law or is asked to

K ° N sanction re-

resolution passed by the shareholders in regard thereto, together duction
with statements similar to those by this section required to be
laid before the Treasury Board, shall, at least one month prior
to the introduction into Parliament of the Bill relating to such
reduction, be filed with the Minister.
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See, 356.

Limit of re-

duction

BANK ACT, RS.C. C. 29,
8. The capital shall not be reduced below the amount of two
hundred and fifty thousand dollars of paid-up stock. 53 V.,
-

e. 31, 5. 28.

This section dates in substance from 1890. Before that year
the capital of a bank could be reduced only by Act of Parlia-
ment,

Sub-sec. 7 prevents the paid-up ecapital of a bank after in-

corporation from being reduced below the amount which is de-
clared by sec. 13 to be the minimum capital for a new bank.
t is possible, however, subjeet to the approval of the Treasury
Board, to reduce the capital not paid up to an amount less than
the minimum of subseribed eapital which the last mentioned
section requires in the case of a new bank

Cf. see. 33, which provides for the increase of capital stock,
and notes under that section as to the granting of the certifi-
cate of the Treasury Board.

It is a condition precedent to the granting of the certificate
of the Treasury Board under this section that a majority in
value of all the sharcholders of the bank should vote in favour
of the by-law. There is no similar provision in see. 33.

rd
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CHAPTER VIIIL
SHARES AND CALLS,

The sections included in this chapter, with the exception of
sec. 39, do not apply to the Bank of British North America
(see, 6).

36. The shares of the capital stock of the bank shall be per- :tll":;l“!‘"
sonal property. i

2. Books of subseription may be opened at the chief place of Books of
business of the bank, or at such of its branches, or at such place Sibsceiption.
or places in the United Kir gdom or in any of the British col-
onies or possessions, as the directors preseribe,

3. The shares shall be assignable and transferable at any of Transfers
the places aforesaid, according to such forms and subjeet to such
rules and regulations as the directors prescribe,

1. The dividends aceruing upon any shares of the capital Dividends
stock of the bank may be made payable at any of the places
aforesaid.

5. The directors may appoint such agents in the United Agents
Kingdom, or in any of the British colonies or possessions, for
the purposes of this section, as they deem necessary. 53 V., e.

31, 8. 29,

The section in substance dates from 1890. The present ar-
rangement and division into sub-sections are the result of the
revision of 1906,

Nalture of Shares.
Shares are deelared to be personal property. They are not Shares are

nal
estate

Myers v. Perigal, 1851, 11 C.B. 90, 2 De G.M. & G. 599; Ed-
wards v. Hall, 1855, 6 DeG.M. & G ef. Ashworth v. Munn,
1850, 15 Ch. D. 363 at pp. 368, 372, 375, 376), or of the 4th
f Frauds (Humble v. Mitehell, 1839, 11




Sec. 36.

Situs of
shares at
head office

Succession
duty under
provincial
Acts

Powers of
rovincial
egislature

[ {]

BANK ACT, R.S.C. ¢, 29.

A. & E. 205), nor are they goods and chattels within the mean-
ing of the 17th section of the latter statute (Hunmble v. Mitchell,
supra). See also notes to see. 43 where the provision of this
section as to the assignability of shares more properly belongs.
A share signifies a definite portion of the capital of the bank
the interest of the sharcholder in the bank, measured for the pur
poses of liability and dividend by a sum of money, but also eon
sisting of a series of mutual contracts entered into by all the
shareholders inter se (Borland’s Trustee v, Steel, [1901] 1 Ch

279

Locality of Shares,

Shares have a situs or locality at the head office (Nickle v.
Douglas, 1875, 37 U.C.R. 51: In re Ewing, 1881, 6 P.D. at p
23), notwithstanding that for the sake of convenience provision
may be made for their transfer at another place, as e.g., if a
bank having its head office and stock register at Toronto has also
separate stock registers at Montreal and London, Eng. (Hughes
v. Rees, 1884, 5 O.R. at p. 666; In re Clarke, [1904] 1 Ch. at p
297, in argument ). In the last mentioned ease, however, the head
office of the ecompany was in South Afriea, but the share certi
ficates were in England, and it was held that the shares passed
under a bequest made by a testator domiciled in England, of all
his personal estate in the United Kingdom, on the ground that

the produetion of the certificate was by its terms essential to the
completion of a transfer. 1f shares are transferable only on a
local register at a place other than the head office, and in the
ease of a transmission, the transmission must be registered be
fore the shares can be removed from the local register to the
head-office register, it might be held on the same prineiple that
the shares are locally situate where the loeal register is

The question of the loeality of shares may become one of im
portance in connection with the liability to suecession duty un
der provineial Aets, and these Acts are likely to be a source
of embarrassment to banks in regard to the registration of trans
fers of shares which have been transmitted on the death of a

shareholder,
)

Under the British North Ameriea Aet, 1867, see. 92, clause 2,

a provincial legislature may make laws with regard to ** Direet
taxation within the provinee in order to the raising of a revenue

for provincial purposes.”” By virtue of this authority a pro-

Vit
to
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8. SHARES AND CALLS,

vinee (1) may tax property within the province without regard Sec 36.
. Loeality of

to the place of residence or domicile of the owner, and (2) con
shares,

versely, may tax a person *‘found within the provinee,”” in re-
spect, or upon the basis, of property situate without the provinee
or of income derived from extra ]»I‘n\ilu'vzll sources, (Clement’s
Canadian Constitution, 2nd ed. 1904, p. 256, citing Bank of To
ronto v. Lambe, 1887, 12 App. Cas. 584 ; Nickle v. Douglas, 1875,
7 U.C.R. at p. 62; Colquhoun v. Brooks, 1887, 19 Q.B.D. 65;
Lefroy, T60(n), T69(n), but see Leprohon v. Ottawa, 1878, 2 A,
R. at p. 534

\ provineial legislature cannot, however, impose a lien or

jrge upon property beyond the provinee; a tax upon a per
n found within the provinee,”” would be enforeeable only by
process against the person taxed or against his property within
the provine Clement, p. 256.)

f, for instance, shares in a bank with its head office in Pro

A. are registered in the loeal register of the bank in Pro
vinee I3, and belong to a person who at the time of his death
('., what is the liability of the bank, and
what is that of the estate to which the shares belong?

s domieiled in Provinee

Either Provinee A, or Provinee B, may impose a duty on the
transmission of shares by reason of their situs in the provinee.
If they are loeally situate in Provinee A., where the head office
of the bank is (see notes above), then there is no property in
Provinee B, subjeet to taxation, If they are locally situate with-

1 Provinee B, then there is no property in Provinee A, subject
to taxation

In the case suggested there would appear to be no property

i Provinee C. subjeet to duty. This conclusion is in accordance
with justice as well as law, for, ex hypothesi, the property is
able to duty where it is locally situate. Several of the provin-
ces have, however, reached out ‘‘with both hands,”’ as it has
en expressed, and attempted to impose a tax on the transmis-
on not only of property actually situate within the provinee,
it also of property actually situate without the provinee be-
longing to a person who at the time of his death was domiciled
within the provinee, The power of the provineial legislature
to impose a personal tax upon the representative of the deceased
rson within the provinee is undoubted, but it seems equally
lear that such legislature cannot alter the legal meaning of the



Lex loci
lex domieil
goverus

BANK ACT, R.S.C, ¢, 29,

Is ‘.property within the provinee’’ as used in the B.N.A.
Act, and thus extend its jurisdiction to property which is situate
within the provinee only by the application of the fietion that

“mobilia sequuntur personam,”” and eannot enforee such assum

| jurisdietion against property actually situate in another pro
vince or country, either by lien or charge or interference with

its transfer or otherwise

I'he Privy Couneil has laid down the rule that “‘although

the law of the testator’s domicile governs the foreign personal
of his estate for the purpe of sueeession and enjoyment

the purpose of leg

representation, of

assets are, |

collection and of administration, as distineuished from distribu

tion among the successors, governed by the law of their own lo

cality and not by that of the testator’s domieile. Blackwood
he Queen, 1882, 8 App. Cas. 82 This rule would seem to
cate that for the purpose of succession duty, the shares do

by reason of the late owner’s domic

le have a fietitious local
it the place of h domieile. The fietion 18 confined in its

eration to pointing out the law which shall govern the sue

ion and enjoyment of the property, but has not the effect
f rendering the property local situate in a place where it is

m faet situate

In Lambe v. Manuel, [1903] A.C. 68, a Quebee Aet provided
wr a duty upon transmissions, owing to death, of property in
pro t was held that the Aet applied only to pro

ovinee, and it
perty which the sueeessor elaimed under and by virtue of Que

wee law, and therefore had no application to property belong
to a person domiciled in Ontario and consisting (inter alia

f shares in the eapital stock of a bank whose head office was in

ntreal, where its stock registers and transfer books were kept
\fter this de m, however, the Quebee Aet was amended so
s to render liable to duty all property actually situate within
the province, no matter where the deceased was domieiled or
where the transmission took place. Thus the Quebee Suecession

Duty Aet, like the Ontario Aect, now contemplates a situs o

locality being given to all kinds of personal property without

regard to the maxim mobilia sequuntur personam, (CE At

torney-General v. Newman, 1901, 1 O.L.R. 511, a ease in regard

to deposits in the provinee owing to a person domiciled without
1

the provinee; Rex v. Lovitt, 1906, 1 East

1.R. 513, a decision
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8. SHARES AND CALLS.

m a similar statute in New Brunswick), without, however, re- Sec. 36
nquishing the attempt to tax also property which is situate
jut the proviuce, but whose owner was domiciled within the

rovinee,

shares are deelared by the Bank Act to be assignable (see. Can provinee
and it has been held that the directors are bound to register impose limi-
tations on
1 transfer exeept in the cases in which they are authorized tc transfer or
fuse to do so (see Smith v. Bank of Nova Seotia, 1883, 8 8. transmis
(.R. 558, and notes to sec. 43). Further, in the case of a trans. *°"

wission of shares, the proper officers are absolutely required,

ipon certain proof being furnished, to register the name of the
rson entitled under the transmission (see, H0 Quare, as to

power of a provineial legislature to impose any limitation
i the registration ol a tr
held, however, that it is infra vires of such a legislature to enaet

or transmission. It has been

t “‘no transfer of the properties of any estate or sueccession
valid, nor shall any title vest in any person, if the

s payable under this seetion have not been paid,”” ete., and

t a bank is therefore justified in refusing to register a trans

of sharves by exeentors under a will, until proof is given
that the duties have been paid. (Heneker v. Bank of Mont
real, 1895, Q.R. T 8.C. 257 It is submitted that the principle

this deecision must not be extended to the transfer of shares
t actually situate within the jurisdietion of the legislatu
iich enaects a statute of this kind

A\l is not direetly liable, in the absence of an enactment Liability of
creating such liability, for succession duty imposed bank
m trausmission of its shares, but if a statute in effect renders

| a transfer by an exeeutor without payment of the duty
nk might be liable if it knowingly became a party to a
transfer,
In the application of English eases, it must be borne in mine English and
Canadian
Succession
ate or estate duties, i.e., duties on the colleetion or distribu Duty Acts

L suceession duty under provineial acts resembles the Englis)

n of an estate passing on a person’s death (ef. Attorney-Gen :"’l"”'“'“"’“
v. Newman, 1901, 1 O.L.R. at p. 515), rather than what

¢ known in England as legacy or suecession duties. The lia

1845, 12

¢ 1. 1), and to some extent suecession duty (Attorney-Gen

to legaey duty (Thompson v. Advoeate-Cene




Incorpora
tors not
necessarily
shareholders

Offer and
Acceptance

BANK ACT, RS.C. ¢. 29,

eral v. Jewish Colonization Association, [1901] 1 Q.B. at p
138), is dependent upon the British domicile of the deceased

owner of property.

Sharcholders.

The act of incorporation of a bank (Schedule B), provides
that the persons therein named together with such others as be
come shareholders in the corporation by the Aet created are

constituted a corporation, ete. The question of what consti-

tutes a person a shareholder of a company is discussed at length
in Lindley on Companies 6th ed. 1902, pp. 15 et seq
Apparently in the ease of a bank the original incorporators
are members of the corporation, but arve not shareholders unless
they subscribe for stock after incorporation (unlike the incor
letters patent based
gert Bros. Mfg

porators of a company incorporated by
wription, see In re 11

upon their previous su
(Co., Peaker & Reunion’s Case, 1892, 19 AR

Subscription for Shares
and allotments of shares must be treated

The applications foy
contracts between indi

upon the same prineiples as ordinary
viduals In r tional Savings Bank Association, Hebb's

at p. 11

Case, 1867, L.R. 4 Eq. 9,

There must be the consent of two parties to a contraet, and
when an individual applies for shares in a company, there being
no obligation to let him have any, there must be, in order to bind
the applieant, some communication either in writing or orally
or by conduet to shew the applicant that his offer has been ae-
cepted.  In re Universal Banking Corporation, Gunn’s Case,
1867, L.R. 3 Ch. 40 at p. 45

The application must be aceepted, and the enterprise of the
company proceeded with, within a reasonable time. (Patterson
v. Turner, 1902, 3 O.L.R. 373; Ramsgate v. Montefiore, 1866,
LR. 1 Ex, 109

An appliea

any time before no

tion for shares may be withdrawn even orally at
Brewery

In re

of allotment is given. In re

Assets Corporation, Truman's Case, [1894] 3 Ch
Publishers” Syndicate, Mallory s Case, 1902, 3 O.L.R, §
But a subseription for and agreement to take shares made

under scal is not revoeable (Nelson v, Pellatt, 1902, 4 O.L.R

48]
ple
ol

19
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8. SHARES AND CALLS,

481), and, if not repudiated by the company, becomes a com-
plete contract whenever the company accepts it and gives notice
of acceptance. (Re Provineial Groeers, Calderwood’s Case,
1905, 10 O.L.R. 705,

If application is made for shares by post or under eireum-
stances froin which authority to send notice of acceptance by
post may be implied, notice of allotment sent by post is suffi-
cient even if the notice fail to reach the allottee, and the eon-
tract is complete when the notice is posted. (Honsehold Fire

Grant, 1879, 4 Ex. D. 216; In re Imperial Land Co., Harris’
ase, 1872, LLR. 7 Ch. 587

Moreover an applicant may dispense with notice of allot-
ment, or preclude himself from objecting to its non-receipt
is by acting as director or shareholder (In re Interna-

mal Contract Co., Levita's Case, 1867, 1.R. 3 Ch. 36; In re
Peruvian Railway Co., Crawley’s Case, 1869, L.R. 4 Ch. 322),
as manager (In re Richards v. Home Assurance, 1871, L
R. 6 C.P. 591.)

. and cases eited.)

\llotment, however, is the ordinary evidence of aceeptance ;
and where there has been no allotment, aceeptance will not be
inferred from the mere facts that the applicant paid a deposit
m the shares at the time he applied for them, that he obtained

receipt and that the money had not been returned. In
\delphi Co., Best's Case, 1865, 2 De G. J. & Sm
v. Montefiore, supra.

re
650; Rams
As to what is necessary to consti
tute allotment, see Re Canadian Tin Plate Co., Morton’s Case,
1906, 12 O.L.R. 594.
The aceeptance must be unconditional and in striet confor
with the application, and must not depart from it in any
material respeet. (Harris’ Case, supra;
works, Peek’s Case, 1869, 1L.R. 4 Ch. 5
1869, L.R. 4 ILL. 305.)
\ subseription for shares upon a certain condition is not

In re Aberaman Iron-
: Jackson v. Turquand,

)

orceable unless the condition is performed (In re Richmond
111 Hotel Co., Pellatt’s Case, 1867, L.R. 2 Ch. 527), and if the
condition is one which it is ultra vires of the company to per-
form, there can be no binding contract (Bank of Hindustan v

Alison, 1871, L.R. 6 C.P. 222; Page v. Austin, 1882, 10 S.C.R.
119

I'he direetors, if authorized by the charter or articles of

association of the company may delegate the allotment of shares
(—BANK ACT.




82 BANK ACT, RS.C. C. 20,

Sec. 36.  to a committee (Harris® Case, supra), but the duty of allotment
is a diseretionary one which they cannot discharge by a resolu-
tion, ‘‘that its seeretary be instrueted to allot all stoek as appli
cations are passed in.”’ (Re Pakenham Pork Packing Co., Cal-
loway’s Case, 1906, 12 O.L.R. 100.)

Shares must not be issued at a discount. See notes to see. 34

Payment of 87. The shares of the capital stock shall be paid in by such -
shares Pt
instalments and at such times and places as the directors
appoint i
Cancellation 2. The directors may cancel any subseription for any share,
::)«rv;:ff’:n unless a sum equal to ten per eentum at least on the amount
subseribed for is actually paid at or within thirty days after the
time of subseribing
Not to re- 3. Such cancellation shall not, in the event of insolveney, !
lieve if bank ; ) 2
insolvent relieve the subseriber as hereinafter provided, from his liability
to ereditors. 53 V., e 31, s. 30 r
m . | : tl
Ihe section dates from 1890, exeept that in 1906 it was
divided into its present sub-sections Under it the subseriber,
notwithstanding that he does not pay 10 per cent. of the amount
subseribed for within 30 days after the time of subseribing, re- |
mains liable as a shareholder until his subseription is cancelled
by the directors, The contention to the contrary could not be
plausibly argued, as it was (though unsuccessfully), under the P
prior act, which said, *‘Provided always that no share shall be
held to be lawfully subseribed for unless a sum equal to at
least 10 per cent.”’ ete. Re Central Bank, Nasmith’s and
Baines’ Cases, 1889, 16 O.R. 293, 16 AR. 237, 18
A.R. 209.) .
th
As the directors appoint e
See next seetion, which provides for calls on shares.
o

As hereinafter provided.

Sub-sec. 3 is awkwardly worded and probably unnecessary
It apparently refers to sec. 130, and means that even after the
subseription is eancelled, the subseriber remains liable upon the
shares if the bank suspends payment within 60 days after the

cancellation.
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. SHARES AND CALLS,

38. The directors may make such calls of money from the Sec. 38.

cral shareholders for the time being, upon the shares sub- Calls on
. . . shares,

seribed for by them respectively, as they find necessary.

2. Such calls shall be made at intervals of not less than thirty ntervals

- for calls,

Notice of any such call shall be given at least thirty days Notice.
prior to the day on which the call is payable.

t. No such ecall shall exceed ten per centum of each share Limitation
subseribed. 53 V., e. 31, 5. 31.

Cf. sees. 125-130, as to calls to be made in the event of the
insolveney of the bank. There is no provision in see. 38 such
s that contained in see. 128, that any number of calls may be
made by one resolution,

Sub-see. 2 of the corresponding section of the Aet of 1890
ds as follows:—*‘2, Such calls shall be made at intervals of
less than thirty days, and upon notice to be given at least
hirty days prior to the day on which such eall shall be pay-

and no such eall shall exeeed ten per eent. of each share
ihseribed.”  In the revision of 1906, this sub-section has been
divided into three new sub-sections, and the elause providing
for notice has been altered in such a wi

r as to strengthen the
robability that there must be an interval of at least thirty days
thirty clear days exeluding the first day and the last), be-
en the passing of each by-law or resolution making a call,
d a similar interval between each call and the day fixed for
ment of such eall. See notes to see. 128.
I'he making of a eall is the fixing of a time at which money
Is payable in respect of shares subseribed for. 1t

18 ('\‘\I'll[iill
tl
l

lut the by-law or resolution of the directors making a eall shall
time for payment. (Re Cawley & Co., 1889, 42 Ch. D, 209,
\rstrong v. Merchants, 1900, 32 O.R. 387

IT a meeting of directors is duly called, only a quorum and
necessarily a majority of the directors need be present to
nake a valid eall.  (Ontario Marine v. Ireland, 1855, 5 C.P.

39. If any part of the paid-up capital is lost the directors Capital lost

' » } . . to be e
[, if all the subseribed stock is not paid up, forthwith make rm" oalled

83
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Recovery
of calls

Forfeiture

BANK ACT, R.S.C. . 29.
calls upon the sharcholders to an amount equivalent to the
loss: Provided that all net profits shall be applied to make good

such loss.
2. Any such loss of capital and the calls, if any made in re

spect thereof, shall be mentioned in the next return made by

the bank to the Minister. 53 V., ¢. 31, s. 48,

In the Aet of 1890 this seetion and section 58 constituted
one section.  See. 58 provides that no dividend or bonus shal!
ever be declared so as to impair the paid-up capital of the bank
The separation of the two sections makes it quite clear that the
39, of paid-up capital lost, is not

recoupment, as direeted by sce
confined to the impairment of capital by reason of the declara

tion of dividends or bonuses

40. In case of the non-payment of any eall, the directors
may, in the corporate name of the bank, sue for, recover, col-
leet and get in any such call, or may cause and declare the
shares in respect of which any such call is made to be forfeited

to the bank. 53 V., e. 31, s. 32

Shares declared forfeited under this section must under
sec. 41 be sold by the bank within six months. See. 41 also
provides for a money penalty for non-payment of calls, the
amount of such penalty to be deducted from the proceeds of the
sale of the shares. See see. 42 as to what the deelaration or
statement of elaim in an action for calls shall contain,

See see. 128 as to forfeiture resulting from non-payment of
a call when the bank is insolvent.

There must be properly appointed directors to declare a for
feiture. (Garden, Gully, ete. v. MeLister, 1875, 1 App. Cas. 39,
but see notes to see, 12.)

No forfeiture can be effected unless every condition preee
dent has been strietly and literally complied with. (Johnson
v. Lyttle, 1877, 5 Ch. D. at p. 694; In re New Chile Gold Min
ing Co., 1890, 45 Ch. D. 598.)

The power to sue or to declare a forfeiture is in the alter-
native. After threatening suit the directors cannot declare a
forfeiture without giving an express notice that they intend to
(Robertson v. Banque d’Hochelaga, 1881, 4 L.N. 314.

do so.
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8. SHARES AND CALLS.

41. If any shareholder refuses or neglects to pay any in- Sec. 4L
stalment upon his shares of the capital stock at the time appoint- Fine for

. . failure to
ed therefor, such shareholder shall incur a penalty, to the use pay cqll
of the bank, of a sum of money equal to ten per centum of the
amount of such shares,

2, If the directors declare any shares to be forfeited to the Sale of for-
bank they shall, within six months thereafter, without any feited shares.
previous formality, other than thirty days’ publie notice of
their intention so to do, sell at public anetion the said shares,
or so many of the said shares as shall, after deducting the
reasonable expenses of the sale, yield a sum of money sufficient
to pay the unpaid instalments due on the remainder of the said
shares, and the amount of penalties ineurred upon the whole.

The president or viee-president, manager or cashier of Transfer,
the bank shall execute the transfer to the purchaser of “‘".'-l:‘“ execut-
shares so sold; and such transfer shall be as valid and effectual
in law as if it had been executed by the original holder of the
shares thereby transferred.

1. The directors, or the shareholders at a general meeting, Remission of

. ; forfeiture or

notwithstanding anything in this section contained, jo,ity.
mit, either in whole or in part, and conditionally or uncon

ditionally, any forfeiture or penalty incurred by the non-pay-

ment of instalments as aforesaid. 53 V., e. 31, s. 33.

This section makes a sharcholder who fails to pay a ecall
inble to pay a money penalty to the use of the bank amounting
to 10 per cent. of the amount of his shares. The penalty is in
iddition to the liability to forfeiture of the shares. The pen-
ity or forfeiture may be remitted, or the bank instead of de
claring the shares forfeited, may enforce payment of calls by
suit, the forfeiture and suit being alternative not ecumulative
remedies

The power to declare shares to be forfeited is given by sec
10

If the bank aequires shares by forfeiture it must within six
months sell them, or a sufficient part thereof to pay the amount
of penalties ineurred for non-payment of the whole and the



86

See. 41,

Recovery by
action

Allegations

Proof

BANK ACT, R.8.C. ¢. 29.

unpaid instalments due on the part not sold. This is in aceord
ance with the policy of see. 76 of the Aet, which forbids a bank
to deal in shares of its own capital stock.

42. In any action brought to recover any money due on any
call, it shall not be necessary to set forth the special matter in
the declaration or statement of claim, but it shall be sufficient
to allege that the defendant is the holder of one share or more,
as the case may be, in the capital stock of the bank, and that
he is indebted to the bank for a eall or ealls upon such share or
shares, in the sum to which the call or calls amount, as the case
may be, stating the amount and number of the calls.

2, It shall not be necessary, in any such aetion, to prove the
appointment of the directors, 53 V., e, 31, 5. 34,

This seetion dates from 1871, and is useful in practice. The
jurisdietion of the Dominion Parliament has been questioned
on the ground that procedure in an action for money due on
a ecall is not properly part of the law relating to banking, and
is not within the prineiple of Cushing v. Dupuy, 1880, 5 App
Cas. 409. In that case it was laid down that procedure even
though it affected ecivil rights in the province necessarily forms
an essential part of any law dealing with insolvency. The see-
tion, however, makes for the convenient operation of the Bank
Act, and would seem to be intra vires of Parliament within the
prineiple of Tennant v. Union Bank, [1894] A.C. 31
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CHAPTER IX.
TRANSFER AND TRANSMISSION OF SHARES,

The seetions ineluded in this chapter, with the exception of
see. 45, do not apply to the Bank of British North America
see. 6).

Shares have been held to be choses in action (Colonial Bank Assignability
v. Whinney, 1886, 11 App. Cas. 426, at p. 439). They may be of shares.
ssigned in any legal manner. (1’ank of Montreal v. Hender-
son, 1870, 14 L.C.J. 169, 20 R.J.R.Q. 98.) Sec. 36 expressly
declares them to be personal estate and also assignable and
transferable in the place and in the manner, and subject to the
rules and regulations, preseribed by the directors. The fol-

lowing seetions contain additional limitations and provisions as
to the transfer and transmission of shares,

TRANSFER AND TRANSMISSION OF SHARES

43. No assignment or transfer of the shares of the eapital Conditions

stock of the bank shall be valid unless, for transfer
of shares,
a) made, registered and aceepted by the person to whom

the transfer is made in a book or books kept for that pur-
pose ; and,

(b) the person making the assignment or transfer has, if
required by the bank, previously discharged all his debts
or liabilities to the bank which exceed in amount the re-
maining stock, if any, belonging to such person, valued at
the then current rate.

2. No fractional part of a share, or less than a whole share, Fraction of
shall be assignable or transferable. 53 V., e. 31, s. 35. share not
transferable.
This section was divided into its present sub-sections in 1906,
[n other respeets it dates from 1890.
Its predecessor (R.S.C. 1886, ¢, 120, see. 29), constituted one
section with sub-see. 1 and 3 of the present sec. 36.
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Sub-see. 3 of see. 36 is out of place where it now is, and be
longs more properly to the subject of this chapter

The shares being by the express provisions of the Aet trans
ferable (see. 36), at the will of the holder, the directors are
bound to vregister a transfer, unless some express pro
vision of the aet gives them the authority to refuse
to do so, as in the two cases mentioned in section 43,
namely, (1) if the transfer is not made, registered and
ted by the transferee in the books kept for that purpose,

if the transferor, although required by the bank to do

s0, has not previously discharged all his debts or liabilities to
the bank which exeeed in amount the remaining stock, if an)
belonging to him valued at the then current rate Smith v
Bank of Nova Scotia, 1883, 8 S.C.R. 558; ef. Barss v. Bank of
Nova Secotia, 1885, 6 C.L.T. 443, 6 R. & G. (N.S.) 245

Two cases are mentioned in which a transfer shall not be
valid, and the rule expressio unius exclusio alterius applies (In
re Smith, Knight & Co., Weston's Case, 1868, LL.R. 4 Ch. 20, at
p 0

As illustrating the proposition that the directors have no
diseretionar pow to refuse to register a transfer except
the cases in which they arve expressly authorized to do so, see
In re MeKain and Canadian Birkbeek, 1904, 7 O.LLR. 241;: In
re Panton and the Cramp Steel Co., 1904, 9 O.L.R. 3

As to the rights and obligations of the bank in regard to

s, see Chapter X

transfer of shares which ar ihjeet to tr
nira

As to the obligation to register a transmission of shares upon
proper proof of the faet of transmission, see see. 50,

[f registration of the transfer is wrongfully refused, the
transferee has a right of action—the measure of damages being
the value of the shares at the time of the refusal to register
In re Ottos Kopje Diamond Mines, [1893] 1 Ch, 618

The foregoing must be read subjeet to the power of the diree
tors under see. 36 to regulate the form and conditions of trans
fers in general

In practice the tra

sferor does not usually attend in person
to execute the transfer in the books of the bank, but executes a
power of attorney by virtue of which some officer of the bank
executes the transfer and registers the same in the books of the
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9. TRANSFER AND TRANSMISSION OF SHARES,

bank. The transferee must accept the transfer, and this also is
usnally done in practice by means of a power of attorney. See
In re Central Bank, Baines' Case, 1889, 16 O.R. 293, where it
was held that the system of transferring shares by what is

known as a ‘“‘marginal transfer’’ is a sufficient ecompliance with,

or at least is not in anyway a violation of, the statutory pro-
visions of this section. (Cf. Boultbee v. Gzowski, 1896, 28 O.R
it p. 287; S.C. reversed 24 A.R. 502, restored 15898, 29 S.C.R

If a broker or other agent although in good faith induces the
bank to transfer shares upon a power purporting to be made
his favour by a shareholder, but whieh is in faet forged, the
ent must be taken to have given an implied warranty that he
had anthority, upon the prineiple of Collen v. Wright, 1857, 8
E. & B. 647, 657, and is therefore liable to indemnify the bank
unst the elaim of the stockholder for restitution. (Starkey
Bank of England, [1903] A.C. 114.)
If the stock certificate states that in the event of sale or trans
ssion of the shares the certificate must be surrendered before

transfer is registered or new ecertificate issued, the perfor-
nance of such a condition, if ‘‘preseribed by the directors’
der see. 36, may be insisted upon by the bank, but, no doubt,
the non-production of the certificate is accounted for, as by
proof that it was lost or destroyed or that it was wrongfully
thheld by someone who had no right to withhold it, the court
vould order registration upon proper indemnity being given
Colonial Bank v. Whinney, 1886, 11 App. Cas. 426.)
But the bank is not bound to insist upon the production of
certificate before registering a transfer of the shaves repre
sented thereby, and a transfer to an innocent transferee, duly
istered and aceepted without produection of the certificate,

Il have priority over an earlier but unregistered transfer,

ompanied by delivery of the certificate. The bank is not
topped from denying the right to the shares of the holder of

certificate. The only effect of the certificate is to preclude
the bank from denying that at the time the certificate was issued
the person named therein as the owner was entitled to the shares.
Smith v. Walkerville, 1896, 23 A.R. 95; ef. Rainford v. Keith,
1905] 1 Ch. 296, [1905] 2 Ch. 147.)

This seetion gives the bank an implied lien upon shares of
ts own stock for debts of the holder; ef. see. 77.

89
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If a transferee does not accept the shares in the books of
the bank, but subsequently deals with the shares by selling and
transferring them, his transferee, being the holder at the time
of the suspension of the bank, is liable as a contributor. (Re
Central Bank, Nasmith's Case, 1889, 16 O.R. 293, 304 ; affirmed
on appeal 18 A.R. 209.)

After a winding up order has been made, it is then too late
for holders of shares entered as such in the books of the bank

to escape liability by shewing irregularities in transfers to more
or less remote predecessors in title. (In re Central Bank, Home
Savings & Loan Co.'s Case, 1891, 18 A R. 489.)

If the transfer is not registered more than 60 days before
the bank suspends payment, the transferor is subject to the
and 130

A transfer of shares eannot legally be accepted by a miaor

double liability under sees, 1:

or other person who by provineial law is incapable of contraet
ing. (Dumont v. Aubert, 1879, 5 LL.N. 295; Walsh v. Union
Bank, 1879, 5 Q.L.R. 289

Bank of Liverpool v. Bigelow, 1878, 3 R. & C. (N.S.) 236,
was an action for calls against the transferee of shares in the
plaintiff bank. There was no valid transfer under the aet, but
the defendant had paid other calls, given a receipt for a dividend,
combined with other persons in appointing a proxy, and, being
present at the trial and hearing all the evidenee, had not pro
duced any evidenee or offered his own evidence, Held, that he

must be treated as a shareholder

44. A list of all transfers of shares registered each day in
the books of the bank, showing, in each case, the parties to such
transfers and the number of shares transferred, shall be made
up at the end of each day

2. Such list shall be kept at the chief place of business
of the bank, for the inspection of its shareholders. 53 V., e. 31,
8. 36

Cf. next seetion

45. All sales or transfers of shares, and all contracts and

agreements in respeet thereof, hereafter made or purporting to
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9. TRANSFER AND TRANSMISSION OF SHARES, 91

be made, shall be null and void, unless the person making the Sec.45.
sale or transfer, or the person in whose name or behalf the sale
or transfer is made, at the time of the sale or transfer,

a) 18 the registered owner in the books of the bank of the

share or shares so sold or transferred, or intended or pur-

porting to be so sold or transferred; or,

b) has the registered owner’s assent to the sale.

The distinguishing number or numbers, if any, of such Contract to
stale

ghare or shares shall be designated in the contract of agreement number

of sale or transfer,

). Notwithstanding anything in this section contained, the Purchasers

. without

rights and remedies under any contract of sale, which does ;gtice
not comply with the conditions and requirements in this section
mentioned, of any purchaser who has no knowledge of such

non-compliance, are hereby saved. 53 V.. e. 31, s.

his section dates from 1890. Similar provisions as to in-
serting numbers in transfers of shares of the English Joint Stock

Banks “‘are regularly disregarded on the Stock Exchange, but

the eustom to do so is illegal and unreasonable’’ (Neilson v.
Jumes, 1882, 9 Q.B.D. 546) ; possibly it may be binding upon
principals of a stockbroker who know of it when they employ
him.  (Perry v. Barnett, 1885, 15 Q.B.D. 388.) See further

Loring v. Davis, 1886, 32 Ch. D. 625, and Mitehell v. Glasgow
Bank, 1877, 4 App. Cas. 624.
See. 133 makes a contravention of this section ‘‘an offence

against this act.”’

A\ bank is, however, under no obligation to distinguish its
shares by numbers,

46. When any share of the capital stock has been sr»l|l~"1'l'l“’fh?|ﬂfﬂ
de

'] . ur T
under a writ of execution, the officer by whom the writ was exeeution

executed shall, within thirty days after the sale, leave with the
bank an attested copy of the writ, with the certificate of such
officer endorsed thereon, certifying to whom the sale has been
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Sec. 46 2. The president, vice-president, manager or cashier of the
I'ransfer, bank shall execute the transfer of the share so sold to the pur-
,',':,:,‘"”1 chaser, but not until after all debts and liabilities to the bank of

the holder of the share, and all liens in favour of the bank ex-

isting thereon, have been discharged as by this Aet provided.

Validity 3. Such transfer shall be to all intents and purposes as valid
and effectual in law as if it had been executed by the holder of

the said share. 53 V., ¢, 31, s, 38

The shares of a bank, the head office of which is in one pro
vinee, may be sold under a writ of execution in another pro
vinee where the bank has a branch office. In re Bank of On
tario, 1879, 44 U.C.R. 247 lhe question of the locality of

shares is discussed in the notes to see. 36.

I'ransmission 47. If the interest in any share in the capital stock of any
of shares bank is transmitted by or in consequence of,
a) the death, bankrupey, or insolveney of any shareholder;
or,
b) the marriage of a female shareholder; or,

weans, other than a transfer according to

¢) any lawful
the provisions of this Aet
How authen- the transmission shall be anthenticated by a deelaration in writ
H ing, as hereinafter mentioned, or in such other manner as the
directors of the bank require
Declaration 2. Every such declaration shall distinetly state the manner
in which and the person to whom the share has been transmitted,
and shall be made and signed by such person
Ack nowledg- 3. The person making and signing the declaration shall ack
St nowledge the same before a judge of a court of record, or before
the mayor, provost or chief magistrate of a ecity, town, borough
or other place, or before a notary publie, where the same is made
and signed.
T'o be left 4. Every declaration so signed and acknowledged shall be
with bank. left with the cashier, manager, or other officer or agent of the
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9. TRANSFER AND TRANSMISSION OF SHARES.

bank, who shall thereupon enter the name of the person entitled
under the transmission in the register of shareholders.

5. Until the transmission has been so authenticated, no per-
son claiming by virtue thereof shall be entitled to participate in
the profits of the bank, or to vote in respeet of any such share
of the eapital stock. 53 V., c. 31, 8. 39.

“Transmission’’ in this and the next following sections is

used in eontradistinetion to ‘‘transfer.”” The latter means a
nsfer by the aet of the holder, the former a transmission by
volution of law. (In re Bentham Mills, 1879, 11 Ch. D. 900.
If the Bank Act conflicts with provincial law, the latter is

ruled. (Cf. notes to see, 34 These seetions do not, how-

er, purport to alter the transmission of shares as governed by
law of the domieile of the holder, but merely ]l]'l'\«'!'I\N' the
hod in which transmission shall be proved so as to authorize

the bank to make the necessary alteration in its books. In order
to establish his right to deal with the shares, the person to whom
the shares have been transmitted must eomply with the pro
visions of the aet, and until he has done so he is not entitled to
participate in the profits of the bank or to vote in respect of the

shares

Two of the cases of transmission mentioned in this section,
namely, the death of a shareholder and the marriage of a fe
male shareholder, are further provided for by sees. 48, 50 and
1. In the Aet of 1871 these sections were contained substan-
tially in their present form. That act also contained a section
providing that in ease of transmission of shares, if the directors
entertained reasonable doubts as to the legality of any claim to
and upon such shares, they might apply to the eourt by way of
petition for an order or judgment adjudicating and awarding
the shares to the party or parties legally entitled to the same,
¢te. The division of the sections into their present sub-sections
was made in 1906,

A bank eannot refuse to record a transmission of shares on
the ground of any indebtedness or liability to the bank within
see. 43, (In re Bentham Mills, supra; ef. see. 50.)

See see. 49 as to the authentication of a declaration made
under this section.
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The bank is not obliged to see to the execution of trusts by

the person to whom the shares are transmitted. See notes to

sec. 52 where the obligation of the bank to register a transfer

which may be in breach of trust is discussed

48. If the transmission of any share of the eapital stock has
taken place by virtue of the marriage of a female shareholder,
the declaration shall be accompanied by a copy of the register
of such marriage, or other particulars of the celebration thereof,
and shall declare the identity of the wife with the holder of such
share, and shall be made and signed by such female shareholder
and her husband

2. The declaration may include a statement to the effect
that the share transmitted is the separate property and under
the sole control of the wife, and that she may, without requir-
ing the consent or authority of her husband, receive and grant
receipts for the dividends and profits aceruing in respect there
of, and dispose of and transfer the share itself
3. The declaration shall be binding upon the bank and per

sons making the same, until the said persons see fit to revoke it

)y @ written notice to the bank to that effeet

. The omission of a statement in any such declaration that
the wife making the declaration is duly authorized by her
husband to make the same shall not invalidate the declaration
93 V., e 31, s. 40

The provisions of this section are supplementary to those of
sec. 47. It was proposed in 1890 to alter see. 48, so as to permit
a married woman in Quebee to dispose of her shares without
the consent of her husband, as she ean do in Ontario. The
amendment, however, was withdrawn, and the section as it
stands does not permit a married woman in Quebee to dispose
of her shares unless both husband and wife file a declaration
which is in effeet a power of attorney to enable the wife to
receive the dividends or dispose of the shares

See next section as to the authentication of a declaration

made under this section
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9. TRANSFER AND TRANSMISSION OF SHARES.

49. Every such declaration and instrument as are by the
last two preceding sections required to perfect the transmission
of a share in the bank shall, if made in any country other than
(‘anada, the United Kingdom or a British colony,

a) be further authenticated by the elerk of a eourt of record
under the seal of the court, or by the British consul or
vice-consul, or other aceredited representative of 1lis
Majesty's Government in the country where the declara-
tion or instrument is made; or,

b) be made direetly before such British consul, viee-consul
or other aceredited representative.

2. The directors, cashier or other officer or agent of the bank

require corroborative evidence of any faet alleged in any

wch deelaration. 53 V., e. 31, s. 39.
Prior to 1906, this section constituted one section with see. 47

50. If the transmission has taken place by virtue of any

tamentary instrument, or by intestacy, the probate of the
will, or the letters of administration, or act of euratorship or
tutorship, or an official extract therefrom, shall, together with
the declaration, be produced and left with the cashier or other
it rent of the bank.

eer or @
!. The cashier or other officer or agent shall thereupon enter
the register of shareholders the name of the person entitled

mder the transmission. 53 V., e. 31, s. 41,

See next section,

The imperative nature of the phrase “*shall thereupon enter
n the register,”” deprives the directors or officers of any disere-
tion in regard to the registration, provided proper proof of
ransmission has been furnished in accordance with the aet.
Cf. notes to see. 47. As to the obligation to register a transfer,
notes to see. 43.

51. If the transmission of any share of the capital stock has
taken place by virtue of the decease of any shareholder, the pro-

duetion to the directors and the deposit with them of,

95
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Bee. 51 (@) any authenticated copy of the probate of the wall of the

deceased shareholder, or of letters of administration of his

. estate, or of letters of verification of heirship, or of the
I'ransmission

by decease act of curatorship or tutorship, granted by any court in

(C'anada having power to grant the same, or by any court

or authority in England, Wales, Ireland, or any British

colony, or of any testament, testamentary or testament

dative expede in Seotland; or,

b) an authentic notarial copy of the will of the deceased
shareholder, if such will is in notarial form according to

the law of the province of Quebee; or,

¢) if the deceased sharcholder died out of His Majesty's
dominions, any authenticated copy of the probate of his
will or letters of administration of his property, or other
doeument of like import, granted by any court or authority
having the requisite power in such matters;
shall be sufficient justification and authority to the directors for
paying any dividend, or for transferring or authorizing the
transfer of any share, in pursuanee of and in conformity to the
probate, letters of administration, or other such document as

aforesaid. 53 V., e. 31, 5. 42

The provisions of this seetion and of seetion 50, are supple

mentary to those of 47, See votes to the last mentioned section

A will in notarial form according to the law of Quebee does
not require to be admitted to probate. The section provides
for production of an authentic notarial eopy of such a will, or
of an authenticated copy of the probate of any other will, as
proof in each ease of transmission of shares. Similarly the pro
bate of a will, letters of administration, ete., granted by a com
petent court and valid according to the law of the particular
provinee or country where the deceased shareholder was domi
ciled may be produced as evidence of the title to shares. An
authenticated ecopy no doubt means a copy certified by a person
or court properly having the custody of the original.
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9. TRANSFER AND TRANSMISSION OF SHARES. 97
The words ““in pursuance of and in conformity to such pro-  Sec. 51
"ete., refer to the legal and not to the beneficial title con
ed by such probate, ete. The probate would be ‘‘sufficient
fication and authority’ to the bank for paying dividends
isferring shares to the executor, i.e., the person to whom
peration of law the transmission has taken place, and the
vould not be obliged to see that the executor did not divert
dends or shares to his own use. (See notes to see. 52,
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CHAPTER X
SHARES suBJecT TO TRUSTS

The sections ineluded in this chapter do not apply to the
Bank of British North America (sec. 6

52. The bank shall not be bound to see to the exeeution of
any trust, whether expressed, implied or construetive, to which
any share of its stock is subject

2. The reeeipt of the person in whose name any such share
stands in the books of the bank, or, if it stands in the names of
more persons than one, the receipt of one of sueh persons, shall
be a sufficient discharge to the bank for any dividend or an)
other sum of money payable in respeet of such share, unless
previously to such payment, express notice to the contrary has

been given to the bank

J. The bank shall not be bound to see to the application
of the money paid upon such receipt, whether given by on

of such persons or all of them. 53 V., ¢. 31, 5. 43

Ihis section refers only to trusts in regard to shares of the
bank’s own capital stock. It has no reference to trusts in
speet of shares of other corporations taken by the bank as co
lateral security : see notes to see, 76, infra

By see. 96, a bank is not bound to see to the exeeution of any
trust to which any deposit is subject

See. 53 deals with the question of the personal liability of
a trustee-holder of shares

The language of sub-see, 1 is general and eomprehensive, It
cannot be construed as referring to trusts of which the bank has

no notice, for it would require no legislative provision te
the bank from responsibility for not seeing to the execution ol
a trust, the existence of which has not in some way been brought
to its knowledge. The provision seems to be direetly applicabl

to trusts, of which the bank has knowledge or notice, and
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10. SHARES SUBJECT TO TRUSTS, 99
ird to these the bank, it is declared, is not to be bound to Seec. 52
to their exeeution. (Simpson v. Molsons Bank, [1895] A.C.

ere an executor filed with the bank a deelaration under Bank obliged
i7, und a copy of the probate under see. 50, and required to register,
hank to transfer the testator’s stoek to him as executor, which tranaler

nk refused to do, on the ground that by the will the stock

pecifically bequenthed to be divided among certain legatees,

s held that it was the bank’s duty to make the transfer, and
the bank was under no obligation to see that the bequests
vill were earried out by the executor Boyd v. Bank of
nswick, 1891, N.B. Eq. Cas. 545; 1 Journal C.B.A. 80
rt from the statute it is not elear that notice to the bank Duty apart
rust affeeting its shares would cast upon it the duty of from the
iining the terms of the trust. Section 30 of the English **tt
nal Debt Aet, 1870, provides that no notiee of any trust
peet to any stock eertificate or coupon shall be receivable
Bank of England. But even before the last mentioned
d been held that the Bank of England could not prevent
itor from selling out or transferring stock into his own
Bank of England v. Parsons, 1800, 5 Ves. 665; ef
| v. Bank of England, 1796, 3 Ves. 55 In Lady Mayo's

172, Lofft, 65, a transfer of moneys in the bank in the

f a feme covert had been made by the husband. It was
ted that by virtue of a trust, the moneys were held to the
separate use, and the bank, on transferring the stock,

a memorandum of a defeet of title suspected. It was

I that tc make such a memorandum was not permissible, and
no seeret trust as against the party who had the open legal
ould affeet the bank. Lord Mansfield added: ““T won't
word against the holder of the stock having his action

t the bank for disparagi

ing his title.”” Cf, Franklin v. Bank
England, 1829, 9 B. & C. 156; Humberstone v. Chase, 1836,
& C. Ex. 209; Hart on Banking, 2nd ed., 1906, pp. 105-6.
iy the clause now in question, however, the bank is relieved Effect of the
the duty of making enquiry, and eannot be held responsible Section
stering a transfer, unless it can be shewn that the bank,
time of the transfer, possessed actual knowledge sufficient
it with notice that the transfer is in breach of trust, or the
nstances conneeted with the transfer and breach of trust
ih as to warrant a court in holding that the bank really
nowingly joined in committing the breach
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BANK ACT, R.8.C, C. 20.

What amount of knowledge would be sufficient to imply that
the bank must know that a transfer is in breach of trust depends
on the cireumstances of each case. In Simpson v. Molsons Bank
[1885] A.C. 270, a testator bequeathed stock in the Molsons
Bank to his executors, of whom one was William Molson, pres
dent of the bank. Certain of the shares were to go to Alexander
Molson, but with a substitution rendering it improper tha
shares should be transferred absolutely to him, because he mig
if that were done, defeat the substitution. A copy of the w

t 1l

e the ba

was deposited with the bank (presumably to e

to satisfy itself that the exeeutors were entitled to be registered
as owners), but there was apparently no evidence that the pre
visions relating to the substitution were brought spe v te
the bank’s noties I'he law agent of the bank was also

{ the executors. Several transfers of shares from tl
Same as those in question in the action were transferred
to trustees for the purpose of protecting similar substitutions

Subsequently the shares in question were conveyed outright
Alexander Molson, and he dealt with them as his own absolutely

Under a elause in the same words as those of the sub-sectior

held that the bank

now under discussion, it was

on the ground that it had not actual knowledge

of trust was intended or was being committed by
It was argued in Simpson v. Molsons Bank that by virtue

| ere mere depositaries of the

of the law of Quebee the executors w
stoek without power of disposition or sale, except with the con
sent of the suecession or by authorization of the court, but the

rhit be the position in the

Privy Couneil held that whatever mig
sence of a bequest to the exeeutors, in this case the shares wer
specifically bequeathed to the executors by the will with a dire
tion as to the disposition of them in eertain ways by the exe

tors, and that therefore the title to the shares was vested in t

executors

In the provinee of Quebee a power of disposition is not a
necessary ineident to the execution of a trust. It has been sug
gested that notiee to a bank that shares are held by a trustee in
Quebee is in itself noties that the trustee is merely an adminis
trator for the legal owner without power of sale unless such a
power is expressly given by the instrument creating the truost
and that the bank is therefore bound to examine the
to whether

ascertain

whole of the document in order
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10. SHARES SUBJECT TO TRUSTS. 101

not the trustee has the power to sell. If, however, the statute See. 52.
to receive the same iterpretation in all the provinees, 1t would
i to follow that a trust must mean the same thing in all the
yrovinees.  The essentials of a trust are that the legal title
hould be in one person and the equitable or beneficial title in
her. (Hardoon v. Belilios, [1901] A.C. at p. 123; Porteous
Reynar, 1887, 13 App. Cas. at pp. 131-132,)
legal title involves a power of sale. The trustee may
the title, although in transferring the property, he com-
breach of trust Shropshire v. The Queen, 1875, L.R
I1.1.. 496, at p. 513.)
s true that in Simpson v. Molsons Bank, supra, the mem
{ the Judieial Committee did look at the trust document,
t does not appear that they did do so for any other purpose
1 to see whether the prerequisite to the application of the
existed, namely whether there was a trust, i.e., a legal
in one person and a beneficial interest in another; having
d that there was a trust, they then applied the statute and
that the bank was not bound to see that the person who had
ral estate should trausfer the shares in accordance with the
he statute relieves the bank from entering upon their books Bank to
oal owner Ascertain the

serson legal-
y rn(i!lt'ﬁ,

sees, 50 and 51, notiee of trusts as between the |

nd other instruments or ex
» and left with the bank,
| constitute sufficient authority for the transfer of a share

ther persons. Testamentary

therefrom may be produced t

payment of a dividend. But in the case contemplated by
sections, the objeet of the legislature is not to make the
responsible for the due administration of the fund acecord
the equitable right, but to enable it to ascertain, who,
such instrument, is the person legally entitled. (Cf. Lewin
1sts, 11th ed. 1904, pp. 31-2
provision that the bank shall not be obliged to see to Sufficiency
e execution of any trust is unqualified. The ques-©f receipt
notice under sub-see. 2, only arises in regard to the suffi
f the receipt of the person in whose name any share
lhe receipt of such person, or, if the share stands in
ne of more than one, the receipt of one of such persons, is
nt discharge to the bank for any dividend or any other
f money payable in respect of such share, unless express

0 the contrary has been given to the bank. 1f the receipt
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is sufficient, then the bank is not bound to see to the applieation
of the money paid upon such receipt. Section 96 contains a

somewhat similar provision in regard to deposits. See notes to
that section, where the difference in the wording of the two sec-

tions is discussed

53. No person holding stoek in the bank as executor, admin-
istrator, guardian, trustee, tutor or eurator of or for any estate,
trust or person named in the books of the bank as being so
represented by him, shall be personally subjeet to any liability
as a sharcholder: but the estate and funds in his hands shall
be liable in like manuer and to the same extent as the testator,
intestate, ward or person interested in such estate and funds
would be, if living and competent to hold the stock in his own
name,

2, If the trust is for a living person, such person shall also
himself be liable as a shavcholder.

3. If the estate, trust or person so represented is not so
named in the books of the bank, the executor, administrator,
guardian, trustee, tutor or curator shall be personally liable in
respect of the stoek, as if he held it in his own name as owner
thereof. 63-64 V., ¢, 26, s, 8

The original of this section was passed in 1880, The division
into sub-sections was made in 1906, but in other respects the
seetion in its present form dates from 1900, when ‘‘tutor’ and
“eurator™ were added to the class of representatives, and the
words “estate, trust or person so represented’’ were substituted
for ““testator, ward or person so represented.”’

A loan eompany which advances money on the seeurity of
bank shares which are transferred to it and accepted by it, in
the ordinary absolute form, cannot escape liability on the ground
that it is merely a trustee for the borrower. In re Central
Bank, Home Savings & Loan Co.’s Case, 1891, 18, A.R. 489.)

A person who is sui juris and beneficially entitled to shares
which he cannot diselaim is personally bound to indemnify the
registered holder thereof against ealls upon them. (Hardoon
v. Belilios, [1901] A.C. 118, A trustee for infants or for
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cation tenants for life (8.C. at p. 127), can, of course, be indemnified Seec. 53.

ins a only to the extent of the trust funds, because there is no bene-
tes to ficiary who ean be required personally to indemnify the trustee
0 sec- against the whole of the burdens ineident to his legal ownership.

('f. the case of an exeeutor. In re Cheshire Banking Co., Duff’s
Executors’ Case, 1886, 32 Ch. D. 301.)

If a trustee, executor or other person belonging to one of Unless he
the classes of representative persons mentioned in see. 53 does rl'x-u:ecﬁ.ci.l
not desire to rely upon the precarious security of a right of in- gyper,
demmnity, he may avoid all personal liability npon shares held

by him, by naming in the books of the bank as such the estate,

trust or person represented by him. If he does not adopt this

course he will himself be personally liable in respect of such

shares, as if he held them in his own name as absolute owner,
notwithstanding that he deseribes himself as trustee. (Muir v.

Uity of Glasgow Bank, 1879, 4 App. Cas. 337.)

In order to escape liability under this section, the person in

whose name the shares stand must be able to shew that there is

an existing and not a purely fietitious cestui que trust or trust

ostate.  But on the other hand the whole of the trust funds

might conceivably be invested in the shares of one bank, and in

such event, upon the failure of the bank, there would be no

assets of the estate available for the double liability.
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CHAPTER XL
ANNUAL STATEMENT AND INSPECTION,

The sub-heading of the Aet which precedes see. 54 is ** Annual

Statement and Inspection.”” The collocation of words is a mis

leading one, and would indicate that some provision was mad
for an inspection of the affairs of the bank. The inspection re
ferred to is merely the right of inspection of the books, ete

which the directors have at all times, See see. 56.
The seetions included in this chapter do not apply to th
ik of British North Ameriea (see. 6

Statement to 54. At every annual meeting of the shareholders for the
be laid be-
fore annual
meeting and full statement of the affairs of the bank, exhibiting, on the

election of directors, the out-going directors shall submit a clear

one hand, the liabilities of or the debts due by the bank, and, on
the other hand, the assets and resources thereof.
Liabilities 2. The statement shall show, on the one part,
a) the amount of the capital stock paid in;
b) the amount of the notes of the bank in eirculation;
the net profits made
d) the balances due to other banks;: and,
¢) the cash deposited in the bank, distinguishing deposits
bearing interest from those not bearing interest.
J. The statement shall show, on the other part,
a) the amount of the eurrent coin, the gold and silver bul
lion and the Dominion notes held by the bank;
b) the balances due to the bank from other banks;
(¢) the value of the real and other property of the bank;
and,
d) the amount of debts owing to the bank, ineluding and
particularizing the amounts so owing upon bills of ex-

change, discounted notes, mortgages and other securities.
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11. ANNUAL STATEMENT AND INSPECTION,

4. The statement shall also exhibit,-

(a) the rate and amount of the last dividend deelared by
the directors;

(b) the amount of reserved profits at the date of such state-

ment; and,

(¢) the amount of debts due to the bank, overdue and not
paid, with an estimate of the loss which will probably ae-
erue thereon. 53 V., e. 31, s, 45.

As to the annual and other meetings of the shareholders, see
Chapter VI. on Internal Regulations.

See see. 153 as to the liability for the making of a false state-
ment,

55. The directors shall also submit to the shareholders such
further statement of the affairs of the bank, other than state-
ments with reference to the account of any person dealing with
the bank, as the shareholders require by by-law passed at the
annual general meeting, or at any special general meeting of
the shareholders called for the purpose.

2. The statements so required shall be submitted at the
annual general meeting, or at any special general meeting called
for the purpose, or at such time and in such manner as is set
forth in the by-law of the shareholders requiring such state-
ments, 63-64 V., e. 26, s. 9.

This seetion was added to the act in 1900 as a sub-section of
seetion 54. It provides in effect that whenever the shareholders
by by-law require the directors to give any particular class of
nformation at the annual or any special general meeting, the
same is to be furnished in accordance with such by-law, pro-
vided, however, that the shareholders shall not be entitled to
nformation with regard to the accounts of the eustomers of the
bank, these accounts being guarded from inspection by see. 56,

Cf. see. 113, conferring power on the Minister of Finance
to eall for special returns in addition to the regular monthly
returns required by see. 112,

See see, 153, as to the liability for the making of a false state-
ment

105

See. 51,
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56. The books, correspondence and funds of the bank shall,
at all times, be subject to the inspeetion of the directors.

2. No person, who is not a director, shall be allowed to in-
speet the account of any person dealing with the bank. 53 V.,
e, 31, s. 46.

Bank cannot refuse to disclose transactions with customer in
court proceedings,

At an early date it was held in Upper Canada that a share-
holder of a bank, merely as such, has no right to inspeet the
stock books or other books of the bank. (In re The Bank of
Upper Canada v. Baldwin, 1829, Draper 55.) Any right that
he might possibly have asserted to inspeet the account of any
person dealing with the bank has been done away with by this
section which dates from 1871, The section does not, however,
create any privilege so as to enable a bank to refuse to disclose
its transactions with one of its customers, when the propriety of
those transactions is in question in a court of law between the
bank and another customer who attacks them and shews good
cause for requiring the information he seeks. (Re Chatham
Banner Co.,, Bank of Montreal’s Claim, 1901, 2 O.L.R. 672.)

The evidence as to a customer’s aceount is not privileged at
common law, and this seetion amounts only to a prohibition

against the bank’s voluntarily permitting any examination
of 1ts customers’ accounts save by a director. An officer of a
bank, when served with a subpoena duces tecum to attend as
a witness in an action, is bound, whether the bank is a party or
not, to produce the bank books specified in the subpoena which
are in his custod, and control, and which contain any entry
relevant to the matters in question in the action. He must also
give evidence as to such entries.  The books of a branch bank
are prima facie deemed to be in the eustody and control of the
local manager and their produetion within the scope of his au-
thority. Hannum v. MeRae, 1895, 18 P.R. 185.) Inconven-
ience to the bank is no ground for refusing production. There
1s no statute in foree in Canada corresponding to the English
Bankers’ ks Evidence Aet, which was passed to remedy the
meonvenience of producing the original books, and which allows
examined copies of entries to be produced in their place. Even
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11. ANNUAL STATEMENT AND INSPECTION, 107

in England, however, a banker remains bound at common law Sec. 56
to produce his books, exeept in so far as the inconvenience may
be modified by statute. (Ibid. pp. 187, 196.)

The question of the legal duty of a bank to keep its cus- ll(:'."'?“‘::t_
tomers’ affairs seeret is not elear. The balance of judicial opin- gmer's
jon seems to favour the view that there is an implied undertak- affairssecret.
ing in the contract between bank and eustomer that the bank
will not unreasonably disclose the state of its customer’s ac-
count, the damages for breach being confined to actual damage
sustained by the customer. (Foster v. Bank of London, 1862,

} . & F. 214; Tassel v. Cooper, 1850, 9 C.B. 509; Hardy v.
Veasey, 1868, L.R. 3 Ex. 107; Hart on Banking, 2nd. ed., 1906,
p. 214.)

Probably if a cheque is presented for an amount greater than
the amount to the eredit of the drawer’s account, the bank
ought not to state the amount of the deficiency, or say more
than ‘‘not sufficient funds.”” (Foster v. Bank of London, supra.)

A director is not bound to examine entries in any of the Director's
company's books, nor is constructive notice to be so extended as liability.
to impute to him a knowledge of the contents of the books. In
re Denham & Co., 1883, 25 Ch. D. 752, and see Chapter VI,
supra, as to Liability of Directors.)
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CHAPTER XII
DIVIDENDS

See. 57 authorizes the payment of dividends out of profits,
sec. 58 prohibits their payment so as to impair the paid-up capi
tal, and see. 59 forbids their being paid to an amount exceeding
5 per cent. per annum unless a certain rest or reserve fund is
maintained. The provisions of sees, 58 and 59 expressly apply
to bonuses as well as dividends. A bonus is merely an extra
dividend or allowance to the shareholders, and the power to de

a bonus is covered by ¢ power to declare a dividend
given to the directors Ly see

As to liability of directors not 0 St 1 and also Chap
ter VL., supra

Sections 57 and 53 were divided into their present sub-see

tions in 1906

§57. The dircetors o he bank shall, subjeet to the provi
sions of this Aet, declare quarterly or half yearly dividends of

f the profits of the bank as to the majority of them
18 advisable
The cetors shall give at least thirty days’™ publie notice
yment of such dividends previously to the date fixed
ich payment

The directors may close the transfer books during a cer

tain time, not exceeding fift vs, before the payment of
each di }

9

Public notie I ¢ of this is preseribed by see.
9

sub-see, 2

Section 77 gives the bank a lien on unpaid dividends for any
indebtedness or liability of the shareholder

The practice of paying dividends quarterly instead of half
yearly is now beeo g general

Whether the whole or any part of the profits should be di-
vided, or what portion should be divided and what portion re-
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tained, are entirely questions of internal management which the See. 57.

directors, subject to the control of the shareholders, must deeide
for themselves, and the court has no jurisdietion to eontrol or
review their decision. (Burland v. Earle, [1902] A.C. at pp.
05-97 ; and see notes to next seetion.)

In the absence of any express or implied term in the bargain Purchasr’s
to the contrary, the purchaser of shares will be entitled to n”r"iz\l;llll‘:l?l
benefits incidental to the ownership of the shares as from the
time of sale.

In Black v. Homersham, 1878, 4 Ex. D. 24, shares of a com-
pany had been sold by auetion on the 1st of August, and a de-
posit had been paid. By the conditions of sale, the purchase
was to be completed on the 29th of August, which aceordingly
was done, and the transfers were signed.  On the 24th, a divi-
dend was declared in respeet of a period antecedent to the sale
by auction, The conditions of sale containing no provision as
to dividends, it was held that the dividend belonged to the pur-
chaser.

After a transfer of shares the seller becomes a trustec for
the buyer, and is not entitled, exeept by arrangement with the
buyer, to receive any advantage in respeet of them by reason of
his being the registered holder. (Hart on Banking, p. 966;
Rooney v. Stanton, 1900, 17 T.L.R. 28,

If under this section the transfer books are elosed for a per-
od after the deelaration but before the payment of the divi-
dend, the person in whose name a share stands at the time of
the elosing of the books is entitled to the dividend. The usage
of the stock exehange is in accordance with this rule. If a sale
is made after the closing of the books but before the payment
of the dividend the vendor is nevertheless entitled to the divi-
dend.

§8. No dividend or bonus shall ever be declared so as to Dividend not
impair the paid-up capital of the bank. :.ﬂpi:;‘,slir'l
2. The directors who knowingly and wilfully eoncur in the Directors
declaration or making payable of any dividend or bonus, where- ',i“l_""' for
by the paid-up eapital of the bank is impaired, shall be jointly :l‘il:'i:h-nd
and severally liable for the amount of such dividend or bonus,

us a debt due by them to the bank. 53 V., ¢, 31, s, 48,
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The original of this section was passed in 1871, By it no
dividend or bonus is to be declared so as to impair the paid up
capital. If the capital is impaired then all the net profits are
to be applied to make up the loss, and in addition to this ealls
are to be made upon unpaid subseribed stock to an amount equi
valent to the loss (see. 39). The directors knowingly and wil
fully coneurring in a declaration of dividends or bonus contrary
to this section are jointly liable for the amount thereof as a
debt due by them to the bank

It was the frequent praetice formerly for a bank, the capital of
which had been impairved, to apply to Parlinment for a redue-
tion of its eapital so as to enable it to eontinue payment of divi
dends.  Now the shareholders may by see. 35, reduece the capital
under certain conditions and subjeet to the approval of the
I'reasury Board

Where a banking company with a paid up ecapital of £500,

d part of its undertaking for £875,000, and after deduet

paid up eapital and other incidental expenses, there re

1 net balance of £205,000, and the directors proposed to
treat tl balance as profit, it was held that the £205,000 was
profit on capital, and not part of the eapital itself, and that the
directors would be justified in earrying this sum to the profit
and loss account, and after appropriating to the reserve fund
so much as they thought proper, might distribute the remainder
as dividends Lubbock v. British Bank, [1892] 2 Ch. 198.)

When it is said that dividends are not to be paid out of cap
tal, the word “‘eapital™ means the money subsceribed, or what
is represented by that mone \ceretions to that capital may
be realized and turned into money, which may be divided

amongst the sharcholders Verner v. General, ete.,, Trust,
1894 2 Ch. 239, 265; ¢f. Bond v. Barrow, [1902] 1 Ch. 353.)

The question of what is profit available for dividend depends

upon the result of the whole accounts fairly taken for the year

as well as profit and loss, and a realized aceretion to the es
mated value of one item of the capital assets cannot be deemed
to be profit divisible amongst the sharcholders without reference
to the result of the whole accounts fairly taken. (Foster v. New
I'rinidad, [1901] 1 Ch, 208 ; the dictum in this case that dividends
nay be paid out of earned profits in proper eases, notwithstand-
ng that there has been a depreciation of eapital, is inapplicable
to the case of a bank under the Aet
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12. DIVIDENDS.

59. No division of profits, either by way of dividends or
bonus, or both combined, or in any other way, exceeding the
rate of eight per eentum per annum, shall be made by the bank,
unless, after making the same, the bank has a rest or reserve
fund, equal to at least thirty per centum of its paid-up eapital
after dedueting all bad and doubtful debts. 53 V., e. 31, 5. 49

The original of this seetion was passed in 1871 and required
1 rost or reserve fund equal to 20 per eent. of the paid up cap-
t The objeet was to prevent a repetition of such extravagant
listribution of assets under the guise of profits as had hastened
the failure of some of the earlier banks, notably the Bank of
Upper Canada.  The percentage was inereased to 30 per cent
1890,
Before any division of profits exeeeding 8 per cent. is made,

must be a rest or reserve fund equal to 30 per cent. of the
paic up eapital after dedueting all bad and doubtful debts. Di
rectors are not liable for ineluding in their accounts as good,

Iits which are in faet bad, when they are not fixed with know

dee of the faet or with negligenee in regard thereto Dovey
Cory, [1901] A.C. 477
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CHAPTER XIIL

(Casy RESERVES

":':-‘1'”1" hr 60. The bank shall hold not less than forty per eentum of its
oent 1 n

Dommion  eash reserves in Dominion notes,
notes

Supply of
Dommion — ¢upy for ensuring the delivery of Dominion notes to any bank,

2. The Minister shall make such arrangements as are neces

et in exchange for an equivalent amount of specie, at the several
offices at which Dominion notes are redeemable, in the ecities of
Toronto, Montreal, Halifax, St. John, Winnipeg, Vietoria and
Charlottetown, respeetively.,

Redemption 3. Such notes shall be redeemable at the office for redemption

of Dominion notes in the place where the speeie is given in

9

exchange. 53 V., e. 31, 5. 50

The Aet of 1871 required the bank always to hold, as nearly
as might be praeticable, one-half of its cash reserves in Domin-
ion notes, the proportion held in sueh notes never to be less
than one-third.  In 1850 one-third was changed to 40 per eent
The present provision dates from 1890,

The corresponding section of the Aet of 1890 contained, as
part of sub-see. 1, a elause imposing upon the bank a penalty
for contravention of the sub-section. This penalty elause is now
see. 134,

As to Dominion notes and specie, see Chapter XXIX, infra.

The question of requiring a bank to keep a fixed minimum
cash reserve was fully disenssed not only in 1871, but also in
1890, the proposal to that end being suceessfully opposed by
the bankers,

Under the Aet a bank is not obliged to keep any eash reserve,
vut if it does do so, it must hold 40 per cent. thereof in Dominion
notes. This section is entirely in the interests of the Govern-
nent, and seems to have no logical justification.

‘ll)'].\;llr:-.‘\l\l.”:.m The court has no jurisdietion to say what is a fair or rea-

retain profits sonable sum to retain undivided out of profits, or what reserve
undivided
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fund may properly be required, and it makes no difference
whether the undivided balance is retained to the eredit of
profit and loss account, or carried to the eredit of a rest or re-
serve fund, or appropriated to any other use of the business,

he power to form a reserve fund or retain a balance of undi-
vided profits, involves the power to invest the moneys so retained,
The investments may be on such securities as the dircetors may

f its t (having regard to the business and powers of a bank un

the Aet), subjeet to the control of a general meeting, al

meh different eonsiderations might arise if it appeared that,

eces- der the guise of investing undivided profits or the reserve

ank, fund, the directors were in fact embarking the moneys of the

veral company in speenlative transactions, or otherwise abusing the

s of s vested in them for the mang wnt of its business., (Bur
i nd v. Earle, [1902] A.C. at pp. 95-97.

el No division of profits, either by way of dividends or bonus,

or both combined, or in any other way, exeeeding the rate of

rtion S per cent, per annum, may be made by a bank, unless, after

n in ing the same, the bank has a rest or reserve fund, equal to

at least 30 per eent. of its paid-up capital after dedueting all bad
and doubtful debts (see. 59).
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Hec. 61

Canadian
bank note
saue

Nature of
bank note

Character of has been already discussed in Chapter L, especially in connee

CHAPTER XIV.

[ssUk AND CIRCULATION OF NOT

T

[he distinetive feature of the note issue of Canadian banks

tion with the legislation of 1890 and 1900. The notes are not

seeured by the ple or special deposit with the government

of bonds or other securities, but are simply eredit instruments
based upon the general assets of the bank issuing them. In

order, however, that they be not less seeure than notes

issued against bonds depos with the government, they wers
made a first Lrge upon ssets (see. 131). To avoid dis
count for geograph | 1 each bar obliced to arrange

for the redemption of its notes in the commercial centres
throughout the Dominion (see. 70 Finally, to perfect the
security for redemption and to avoid discount after the suspen

sion of a bank, either because ol delay in payment of note issu
by the liquidator or of doubt as to ultimate payment, each bank
is obliged to keep in the hands of the government a deposit equal
to 5 per cent, of its average cireulation (see. 64 Should any
liquidator fail to redeem the notes of an insolvent bank, recourse
may be had to the entire fund if necessary. As a matter of fact,

liquidators almost invariably able to redeem notes as they

are presented, but in order that the notes of an msolvent bank
may be held or accepted without loss pending redemption, thes
notes bear 5 per cent. interest from the date of suspension to
the date of the liquidator’s announcement that he is ready to
redeem (see. 65

A bank note is the promissory note of a bank payable to
bearer on demand. See notes to see. 176 of the Bills of Ex
change Aet, Chapter L1L, infra. In Canada the issue of notes
intended for eirculation is the exclusive privilege of the Domin
ion Government (see Chapter XXIX., infra), and the banks
chartered under the Bank Act (see see, 136),

Bank notes are not legal tender (see Chapter XXIX., infra
but must be received in payment or redeemed on demand by the

issuing bank (see see. 71
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A bank note contains a contract which is ambulatory by rea- Sec. 61.
son of the mere passing of it from hand to hand. It is also, a Nature of
thing which is in itself valued as money and curreney. A mater- bank note.

alteration will invalidate it—such an alteration ineluding
i alteration of the number which does not in faet affect the
contraet or promise to pay. (Suffell v. Bank of England, 1882,
90.B.D. 555, 567; 3 R.C. 640, 651,) But, by the effect of see
145 of the Bills of Exchange Aet, the alteration of a bank note

t is not apparent does not invalidate the note in the hands

i holder in due course. (Leeds & County Bank v. Walker,
1853, 11 Q.B.D. 84

\ stolen note or a note obtained by fraud, being like cash,

ist on presentation be paid by the bank to any holder who is
shewn to have come by it dishonestly Miller v. Race,
1758, 1 Burr. 452; 3 R.C. 626.)
But the bank is entitled to delay payment of a stopped note
r a reasonable time in order to make enquiries. (Solomons
Bank of England, 1791, 12 East 135 n., 3 R.C. 634, 12 R.R
1

Negligenee in taking a stolen note or forgetfulness of infor
ition regarding it is not sufficient to disentitle the holder to
vment (Raphael v. Bank of England, 1853, 17 C.B. 161),
t deliberate refusal to make enquiries when the eircumstances

cite suspicion may be sufficient evidence of bad faith. (Solo-
nons v. Bank of England, supra; Jones v. Gordon, 1877
(us. 616

y 2 App.

THE ISSUE AND CIRCULATION OF NOTES,

61. The bank may issue and re-issue notes payable to bearer Authority

on demand and intended for eireulation: Provided that, g‘,’
N\IW,

a) the bank shall not, during any period of suspension of
payment of its liabilities, issue or re-issue any such notes;
and,

b) if, after any such suspension, the bank resumes business
without the consent in writing of the eurator, hereinafter

provided for, it shall not issue or re-issne any of such notes
I authorized by the Treasury Board so to do.
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2 No such note shall be for a sum less than five dollars, or

for any sum which is not a multiple of five dollars,

ulation at any tune,

3. The total amount of such notes, i ¢l
<hall not exeeed the amount of the unimpaired paid-up eapital
of the bank

§, Notwithstanding anythi in this seetion eontained
total amount of sueh notes of the Bank of British North
America in eirenlation at any time shall not exceed seventy-live
per centum of the unimpaived pa d-np capital of the Bank:
Provided that,

) |
a) the Bank may is

such notes in exeess of the said

five per eentum upon depositing with the Minister

SCY V'I.‘ !

n respe f the excess, in eash or bonds of the Do

of Canada, an amount equal to the exeess; and the cash
e bonds so deposited shall, in the event of the suspension

of the Bank, be available by the Minister for the redemp
the notes issued in exeess as aforesaid; and,
BY the total amount of sueh notes of the Bank in eireulatio
at any time shall 1 no « exceed its unimpaired paid-ug
capital
. All notes heretofore issued or re-issued by any bank, and

renlation, which are for a sum less than five dollars, or

for a sum which is not a multiple of five dollars, shall be called
in and eancelled as soon as practieable 3 V. e 31, s 51;
63-64 V.. ¢. 26, s. 10

Under the Aet of 1871 a bank was permitted to issue notes
for %4 or more each, but in 1880 the present limitation to notes

thereof was introduced. See. 62 (the orig

for $5 or a multi

nal of which was passed in 1809) permits the issue of notes

ind st w a multiple thereof in British poss
<101 her than ( By see. 8 of the Curreney Aet (Chap
ter XXIX / no | note ble in any other eurrenc
than the eurre o Canada shall be issued or re-issued by ar
e seetion was divided into its present sub-sections in
1004 he o y of sub-seetion 1 was added to the Aet in 1900

d is enforeeable by penalty under section 138,
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This proviso is designed to guard against the possible fraud-  See. 61.

vt action of the directors in issuing notes after the suspen- Limitations

m of a bank, e.4., to any depositors or any class of depositors, on issue of
thus giving such depositors a prior lien upon the assets NOtes:

the bank.  When a bank suspends payment its right to issue

des eeases until (1) it resumes business with the consent in

riting of the eurator, or (2) having resumed business without

consent, it is authorized by the Treasury Board to issue

Uhe authority from the Treasury Board is required as a
feguard against a bank’s only nominally resuming business,
I then issning notes and thus defeating the purpose of the

provisions of the seetion,  The danger of conrse is that
< onee isstted, even illegally, will be a charge on the Redemp-

Fund in ease of the insolveney of the bank. The penalty
posed for eontravention of the seetion is therefore made very
.\A\_

The limitation of the total amount of notes in cireulation
ny time to the amount of the unimpaired paid up capital
cen in foree sinee the passing of the General Banking Aet of
1. This limitation is enforeenhble by penalty under see. 135,
\s the ereation of the Bank Cireulation Redemption Fund

1590 (see see, 64), gave added seearity to bank notes, and
itated their eiveulation in larger quantities, the penalties

exeess of eirenlation were at the same time inereased to

nounts mentioned in see. 135, (being nearly ten times as
¢ us the penalties provided by the previons Aets),

The form of monthly return (Schedule D.) provides for a

ent of the greatest amount of notes in eireulation at any
¢ during the month to which the return relates, and by sec.

' the making of any wilfully false or deeeptive statement in
return, ete., is made an offence,

See also sees, 63 and 139 forbidding under heavy penalties the
leing assignment or hypotheeation by a bank of its notes, and

140 imposing a penalty for issning with intent to defraund,
wepting with knowledge of sueh intent, bank notes intended
cirenlation and not in eireulation.

he Bank of British North Ameriea is not subjeet to the
wible Hability provision of see.

25 (see see. 6). That bank is
fore, limited to a note eirculation equal to 75 per eent. of

paired paid up eapital, with power, however, to issue
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Sec. 6. up to an amount not execeding the whole of such eapital upon
depositing with the government, in cash or bonds of the Domin-
ess of its cireulation over 75 per

ion, an amount equal to the «
|"'“'

Note issue 82. Notwithstanding the provisions of the last preceding
at agency in
British po
o, Other of the bank in any British colony or possession other than Can-
than :

Canada

seetion any bank may issue and re-issue at any office or ageney

ada, notes of the bank payable to bearer on demand and intended
for eivenlation in such eolony or possession, for the sum
of one pound sterling each, or for any multiple of such sum, or
for the sum of five dollars each, or for any multiple of such
sum, of the dollars in commercial use in such colony or posses-
sion, if the issue or re-issue of such notes is not forbidden by

the laws of sueh colony or possession

Governor in 2. No issue of notes of the denomination of five such dollars,

:l“'"";‘;:? (o or any multiple thereof, shall be made in any sueh British

circulation. eolony or possession unless nor until the Governor in Couneil,
on the report of the Treasury Board, determines the rate, in
Canadian eurrency, at which such notes shall be cireulated as
forming part of the total amount of the notes in eireulation
within the meaning of the last preceding seetion.

Redemption 5. The notes so issued shall be redeemable at par at any office

or ageney of the bank in the colony or possession in which they

are issued for eirenlation, and not elsewhere, exeept as in this

section specially provided: and the place of yedemption of such

notes shall be legibly printed or stamped across the face of each

note so issued

Redemption 1. In the event of the bank eeasing to have an office or ageney

if agency i
wbolished

in any such British colony or possession, all notes issued in such
colony or possession under the provisions of this seetion shall
t

eighty-six and two-thirds cents per pound sterling, or, in the

wome payable and redeemable at the rate of four dollars and

case of the issue of notes, of the denomination of five dollars, or

any multiple thereof, of the dollars in commereial use in such
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colony or possession, at the rate established by the Governor in See. 62.
Couneil as required by this section, in the same manner as notes
of the bank issued in Canada are payable and redeemable.

5. The amount of the notes at any time in cireulation in any Total
amount of

such colony or possession, issued under the provisions of this it

seetion, shall, at the rate mentioned in the last preceding sub-
seetion, form part of the total amount of the notes in circula-
tion within the meaning of the last preceding section, and, ex-
cept as herein otherwise specially provided, shall be subject to
all the provisions of this Aect.
6. No notes issued for cireulation in a British colony or pos- No re-issue
session other than Canada shall be re-issued in Canada. in Oanada.
7. Nothing in this section contained shall be construed to Section
authorize any bank,— Wit
(a) to inerease the total amount of its notes in eirculation
in Canada and elsewhere beyond the limit fixed by the last
preceding section; or,
b) to issue or re-issue in Canada notes payable to bearer
on demand, and intended for cirenlation, for a sum less
than five dollars, or for a sum which is not a multiple of
five dollars. 4 E. VIL, ¢. 3,8 1, 2, 3 and 4.

This seetion dates from 1899, It does not apply to the Bank
of British North America (sec. 6).

63. The bank shall not pledge, assign, or hypothecate its pledge, ete.,

of notes

notes; and no advance or loan made on the security of the notes prohibited.

of a bank shall be recoverable from the bank or its assets. 53

V., e 31, s, 52,

No advance or loan made on the security of the notes of a
mk is recoverable from the bank or its assets, but if such notes
came into the hands of some innocent holder he could enforee
payment by the bank, and in the event of insolveney of the bank
claim against its assets and against the Cireulation Redemption
Fund.,  The issue or pledge of notes within the prohibition of
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See. 63, this seetion might possibly thus amount to giving a ereditor a
Pledge of  **fraudulent, undue or unfair preference over other ereditors,” on
notes an offence which is rendered eriminal by see. 155. th
prohibited The prohibition of this seetion is made the subjeet of pen ar
altios under see. 139 ef, also see. 140, Both the last mentioned ol
seetions with see. 63 constituted one seetion in the Aet of 1890, (
These seetions are aimed, not so much against a bank’s issu- p
ing a lurger amount of its notes than it is anthorized to do (see th
see, 1000, s aganinst the fraudulent issue of notes otherwise than
for eireulation in the legitimate course of business, by lhv in he
diveet method of pledei ssigning or hypotheeation, or by the tl
issie or delivery with intent to defraud or the taking or .uup! tl
ing w th knowledge of such intent of notes intended for eiren-
lation it not actually in eirenlation
THE BANK CIRCULATION REDEMPTION FUND, 0
The provisions of the important group of sections relating to
the B Cirenlation Redemption Fund may be summarized as
follows
Summury of A\ fund is formed by a contribution from every bank of an I
;:.‘ 61t ymount equal to 5 per cent, of the average amount of its notes b
in cireulation.  When a new bank is authorized to commence 1
business the sum of $5,000 is retained for the purposes of the of
fund out of the money in the government’s hands under see. 13 \
\ veadjustment of the fund is made as soon after the 30th of
June of each year as is possible in such a way as to make the
amonnt at the eredit of each bank equal to 5 per cent, of the
average note civenlation of sueh bank during the twelve months
next preceding the time of adjustment, or, in the ease of a new
| bank, the average amount of its notes in eirenlation from the
| time i eneed business to the time of adjustment. The
1 wverage is to be bhased ipon the greatest amount of notes in eir !
culation in ».hh uuull; as shewn by the monthly returns to the "
’ government.  The fund bears interest at the rate of 3 per cent. .
|

The purpose of the fund is to secure the payment of notes
; of any insolvent bank. When a bank suspends payment, its
notes issued or re-issued and intended for eirenlation and then
in cireulation bear interest at 5 per eent. from the day of sus
pension,  The liquidator may stop sueh interest from running
by the publication of a notiee and the payment in pursuance
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thereof of notes as they are presented.  In the event of failure Sec. 63,

on the part of the liquidator to arrange within two months of Cireulation

the suspension for the payment with interest of all notes as they Redemption
arve presented, the Minister of Finanee may arrange for payment
out of the fund of all outstanding notes and interest, the notes
ceasing to bear interest from the day named by the Minister for
payment.  Reeourse may be had to the fund without regard to
the amount eontributed thereto by the insolvent bank, but when
an amount has been paid out of the fund in excess of what had
been paid into the fund by the insolvent bank, including interest
thereon, the solvent banks arve obliged on demand to make good
the exeess in payments not exeeeding in any one year 1 per
cent. of the average amount of the notes of each bank in eireu-
ition. - Sueh payments arve to be returned to the contributing
banks  when the excess is repaid to the fund by the insolvent
nk. The impairment of the fund will be only temporary, ex-
cept in the unlikely event that the assets of an insolvent bank,
uding the double liability, are not sufficient ultimately to
meet all its notes.  Any portion of an insolvent bank’s contribu-
and interest  thereon which is not used to pay the

notes of such  bank, and the interest on such notes, may

be paid to the liquidator when proper arrangements have been

made to pay the notes still unpresented.  Any amount paid out

of the fund in exeess of the amount to the eredit of the insol-

vent bank bears interest at 3 per cent. payable out of the assets
such bank.

The sections date from 1890 exeept for the following three Amendments
: 16
amendments made in 1900, of 1900

1) The rate of interest which the notes of an insolvent bank

il bear was changed from 6 to 5 per cent.  (2) In sub-see.

2 of see, 66 the words “*which each bank had or should have con-

tributed to the fund at the time of the suspension of the bank

norespeet of whose notes the payments are made,”” were sub-

stituted for the words ““which each bank has at that time con-
tributed to the fund.’”” (3) Sub-sec. 9 of see. 64 was added.

All the provisions of sees. 64 to 69, both inelusive, exeept
1 oso far as they are the result of the amendments of 1900, were
contained in see. 54 of the Aet of 1890, The division into separ-
t ctions, and the subdivision of such sections, are the result
» revision of 1906,
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It is in theory possible that a bank with relatively small cap-
ital may issne notes largely in exeess of its authorized amount,
that the proceeds may be misappropriated, and that the other
banks may in effeet have to redeem its notes. Practically, how
ever such a contingeney is effectually gnarded against
by the system of frequent returns to the government, and
by the heavy penalties imposed for making false returns and
for excessive note issue, and also, by the action of the banks in
promptly presenting for redemption notes of other banks; ef
also the supervisory powers of the Bankers’ Association under

see. 124

64. The moneys heretofore paid to and now deposited
with the Minister by the banks to which this Aet applies, con-
stituting the fund known as the Bank Cireulation Redemption
Fund, shall continue to be held by the Minister for the purj. ses
and subjeet to the provisions in this section mentioned and con-
tained.

2, The Minister shall, upon the issue of a eertificate under
this Aect authorizing a bank to issue notes and commence the
business of banking, retain, out of any moneys of such bank
then in his possession, the sum of five thousand dollars, which
sum shall be held for the purposes of this section, until the
annual adjustment hereinafter provided for takes place in the

year then next following.

3. The amount at the eredit of such bank shall, at such next
annual adjustment be adjusted by payment to or by the bank
of such s as is necessary to make the amount of money at
the eredit of the bank equal to five per eentum of the average
amount of its notes in eirculation from the time it commenced
business to the time of such adjustment and such sum shall
thereafter be adjusted annually as hereinafter provided.

£, The wnounts heretofore and from time to time hereafter
paid, to be retained and held by the Minister as by this section
provided, shall continne to form and shall form the Circulation
Fund.
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cap- 5. The Circulation Fund shall continue to be held as here- Sec. 64,
punt,
other
how-
ainst
and
. and
ks in
| $4 ('f.
inder

tofore for the sole purpose of payment, in the event of the Its purposes.
suspension by a bank of payment in specie or Dominion notes

of any of its liabilities as they acerue, of the notes then issued

or re-issued by such bank, intended for ecireulation, and then

in cireulation, and interest thereon.

6. The Cirenlation Fund shall bear interest at the rate of Fund to
three per eentum per annum. bear interest.

7. The Cireulation Fund shall be adjusted, as soon as pos- Adjustment
sible after the thirtieth day of June in each year, in such a*"uslly.
psited
con-

way as to make the amount at the eredit of each bank contri-

.pohm

buting thereto, unless herein otherwise specially provided, equal
to five per eentum of the average note cirenlation of such bank
I ses
1 eon-

during the then last preceding twelve months.

8. The average note circulation of a bank during any period Average

note eircu-
lation, how
in cireulation, as shown by the monthly returns for such period determined.

shall be determined from the average of the amount of its notes
under

e the
bank
which
il the
in the

made by the bank to the Minister; and where, in any return,

the greatest amount of notes in eireulation at any time during

the month is given, such amount shall, for the purposes of this

seetion, be taken to be the amount of the notes of the bank in
cireulation during the month to which such return relates.

9. The Minister shall with respect to all notes paid out Rights of

h next of the Cireulation Fund have the same rights as any other Minister

+ bank
ney at
verage

holder of the notes of the bank: Provided that all such notes, Proviso
and all interest thereon, so paid by the Minister, after the

amount at the eredit of such bank in the Circulation Fund, and
neneed

1 shall

all interest due or aceruing due thereon, has been exhausted,
shall bear interest, at the rate of three per centum per annum,
from the time such notes and inte

t are paid until such notes
and interest are repaid to the Minister by or out of the assets
of such bank. 53 V., e. 31, 8. 54; 63-64 V., ¢. 26, s. 13,

reafter
gection
ulation

See notes, supra.
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65. In the event of the suspension by a bank of payment
in specie or Dominion notes of any of its liabilities as they
acerue, the notes of the bank, issued or re issned, intended for
cireulat'on, and then in eivenlation, shall bear interest at the
vate of five per centum per annmm, from the day of the sus
pension to such day as is named by the directors, or by the
liquidator, receiver, assignee or other proper official, for the
payment thereof

2. Notice of sueh day shall be given by advertising for at
least three days in a newspaper published in the place in which
the head office of the bank is situate

3. If any notes presented for payment on or after any day
named for payment thereof are not paid, all notes then unpaid
and in eiveulation shall continue to bear interest until such
further day as is named for payment thereof, of which day
notice shall be given in manner hereinbefore provided.

b If the divectors of the bank or the liquidator, receiver,

"assignee or other proper official fails to make arrangements,

within two months from the day of the suspension of payment,

of all of its notes and interest there

s the bauk, for the p

on, the Minister m angements  for the payment,

out of the Cirenlation Fund, of the notes remaining unpaid and

all interest thereon, and the Minister shall give such notice of
the payment as he thinks expedient

5. Notwithstanding anything herein eontained all  interest
upon such notes shall cense upon and from the date named by
the Minister for such payment

6. Nothing herein contained shall be eonstrued to impose any
liability upon the Government of Canada, or upon the Minister,
beyond the amount available from time to time out of the Cir

eulation Fund. 53 V., e. 31, s. 54; 63-64 V., e. 26, 8. 11
See notes, supra

By see, 159 of the Winding-up Aet (R.S.C. 1906, e. 144
publication in the Canada Gazette and in the official gazette of
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each provinee, and in two newspapers issued at or nearest to See. 65.
the place where the head office of a bank is situate, of notice

of any proceedings of which, under that act, ereditors should be

notified, is sufficient notice to holders of bank notes in eireula-

tion.  1f the head office is situated in the provinee of Quebee,

one of the newspapers is to be a newspaper published in English

and the other a newspaper published in French.

66. All payments made from the Cirenlation Fund shall be Payments
without regard to the amount contributed thereto by the bank from Fund.
i respeet of whose notes the payments are made,

2. If the payments from the Cireulation Fund exceed the If Fund
mount contributed to the Cireulation Fund by the bank so sus- exceeded.
pending payment, and all interest due or aceruing due to such
hank thereon, the other banks to which this Aet applies shall, on
lemand, make good to the Cireulation Fund the amount of the

seess, proportionately to the amount which each such other
bank had or should have eontributed to the Cirenlation Fund,
at the time of the suspension of the bank in respeet of whose
notes the payments are made: Provided that, Proviso.
a) each of such other banks shall only be ealled upon to
make good to the Cirenlation Fund its share of the excess
in payments not exceeding, in any one year, one per cen-
tum of the aver

1ee amount of its notes in eireulation;
b) such cireulation shall be ascertained in such manner as
the Minister decides; and,

¢) The Minister’s deeision shall be final.

. All amounts recovered and received by the Minister from Amounts
the bank on account of which such payments were made shall, Yeoovered,

{ter the amount of such excess has been made good as afore- distributed

said, be distributed among the banks contributing to make good
such excess, proportionately to the amount contributed by each.
BV, e 31, s 545 63-64 V., e. 26, s. 12,

See notes, supra.
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87. In the event of the winding-up of the business of a bank
by reason of insolvency or otherwise, the Treasury Board may,
on the application of the directors, or of the liquidator, receiver,
assignee or other proper officials, and on being satisfied that
proper arrangements have been made for the payment of the
notes of the bank and any interest thereon, pay over to the
direetors, liquidator, receiver, assignee or other proper official,
the amount of the Cirenlation Fund at the eredit of the bank, or

such portion thereof as it thinks expedient. 53 V., e, 31, 8. 54,
See notes, supra.

68. The Treasury Board may make all such rules and regu-
lations as it thinks expedient with reference to,

(a) the payment of any moneys out of the Cireulation Fund,
and the manner, place and time of such payments;

b) the eolleetion of all amounts due to the Cireunlation
Fund;

(¢) all accounts to be kept in eonneetion therewith; and,

d) generally the management of the Cirenlation Fund and

all matters relating thereto. 53 V., e. 31, 5. H4.

See notes, supra.
No rules and regulations have been made by the Treasury

Board under this section,

Ministermay 69, The Minister may, in his official name, by action in the

Exchequer Court of Canada, enforee payment, with costs of
action, of any sum due and payable by any bank which should

form part of the Cirenlation Fund. 53 V., e. 31, 8. 54,

See notes, supra

70. The bank shall make such arrangements as are ne

to ensure the cirenlation at par, in any and every part of

Canada, of all notes issued or re-issued by it and intended for

cireulation; and towards this purpose the bank shall establish
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agencies for the redemption and payment of its notes at the See. 70.

huln\k cities of Toronto, Montreal, Ialifax, St. John, Winnipeg, Vie-
.‘.":I": toria and Charlottetown, and at such other places as are, from
It\l“:‘ time to time, designated by the Treasury Board. 53 V., e. 31,
f the =

o the ) L ) ; 5

o I'his seetion was enacted in 1890 to meet the inconvenience
ficial, resulting from the faet that bank notes circulating at a distance
ik, or from the office where they were payable were frequently sub
S Jeet to a discount,

The arrangements made by the banks under this section and
the establishment of the Bank Cireulation Redemption Fund
under sees. 64 et seq., have resulted in maintaining the bank

regu- notes of all banks at par everywhere in Canada. Canadian bank
notes now circulate as freely as if they were secured by a de-
Fund, posit of bonds,

See also the next seetion,

A bank must ensure the cirenlation of its notes at par, and,
if necessary for this purpose, it must establish agencies for the
redemption and payment of its notes at places other than those

lation

ad, mentioned in the section or those which may be named by the
d and Treasury Board. If, however, a bank neglected to establish an

geney for redemption and payment of its notes at one of the

places mentioned, the absence of such ageney would probably

not constitute dishonour of its notes at such place.
pasury No places have been designated by the Treasury Board under

this seetion.
in the 71. The bank shall always reeeive in payment its own notes Bank must

¢ at par at any of its offices, and whether they are made payable take its own
sts 0 : notes.
should there or nok.
2. The chief place of business of the bank shall always be A4 pead

me of the places at which its notes are made payable. 53 V., office.

e 31, 8. 56,
LeSSATY The obligation of this section is confined to receiving in pay-

ment, The seetion does not compel a bank to redeem its notes
art o a ,' % 3
led for at any place except its head office or any other office at which

itablish




l( k must
ake its own
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Payment
Domi
N r
r faeed

such notes are payable, but sce see. 70, which requires arrang
ments to be made for redemption of bank notes at various prin
cipal eities in order to ensure their eirenlation at par through

out Canada

As a matter of practice a bank always .xwwvl)l\‘ at par the
notes of other Canadian banks either in payment of a debt due
to it or as a deposit by its eustomer.  Any other practice would
tend to disturb the confidence of the publie in bank notes, a

which i1s largely a result of the arrangements made

70 and the establishment of the redemption fund un

\s a matter of al right a bank is not obliged to

ept in payment anything but legal tender (see Chapter
\XXIX, fra). or its own notes.  There would be weal objee

tion to a bank's refusing to aceept the notes of another bank in
payment or to its chargir disecount upon such notes as a co

dition of accepting them or upon notes of another bank deposited
" 1 eustomer
Quare, whether this tion would apply to an office of a

Canadian bank in a foreign country

72. The b when making any payment, shall, on the re
quest of the person to whom the payment is to be made, pay the

same, or such part thereof, not exeeeding one hundred dollars

as sueh person requests, in Dominion notes for one, two, or four
dollars each, at the option ol stuch person

). No payment, whether in Dominion notes or bank notes

shall be m n bills that are torn or partially defaced by ex
essive | 1 w V., e 31,8 57

Former L 1 receiving payment might demand a sum
not exeeeding $50 to be paid in Dominion notes. The amount
wias iner 1 to $100 in 1590, and sub-see. 2 was added by tl
Senate in amendment to the House of Commons bill of that

I'he { endment was characterized in the Commons

18 possibly ischievous one, but was nenrred in to avoid
v postponement of the prorogation of Parliament

The seetion would appear to authorize a person to whom
payment s to made to require payment of the whole amom

in Dominion notes of the denominations mentioned, notwitl
inter

standing that the amount payable execeds $100, but the
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m of the legislature probably was that the payee should be See. 72.
ntitled to require payment in Dominion notes only up to $100
nany event.  The payee is of course entitled to be paid in legal
fender within the terms of the Currency Aet (see Chapter
XXNIN. infra), and subject to this seetion the bank may pay
ny form of legal tender it chooses,

73. The bonds, obligations and bills, obligatory or of eredit, Bonds,

obligations,
bank under its corporate seal, signed by the president or oo
president, and countersigned by a eashier or assistant
cashier, which are made payable to any person, shali he assign- Assignable
. by endorse-
by endorsement thereon, inent

The bills or notes of the bank signed by the president, Bills or notes

2 binding
c-president, eashier or other officer appointed by the directors SIS

of the bank to sign the same, promising the payment of money
ny person, or to his order, or to the bearer, though not under I'hough not

wporate seal of the bank, shall be binding and obligatory soaled

the bank, in like manner and with the like foree and effect as

would be upon any private person, if issued by him in his

te or natural capaecity, and shall be assignable in like man-

s iF they were so issned by a private person in his natural
pacity

The airectors of the bank may, from time to time, author- Directors

a > may depute
w depute any cashier, assistant cashier or officer of the bank, ',""},l.r (.p,
any direeior other than the president op vice-president, or sign

cashier, manager or local director of any branch or office of
‘ount and deposit of the bank, to sign the notes of the bank
nded for eireulation. 53 V., e 31, 8

H8

seetion was divided into sub-seetions in 1906,

but in
respeets it dates from 1871,

It makes the bonds, obliga-
ns and bills, obligatoiy or of eredit, of the bank under its
wrporate seal, ete., assignihle by endorsement. The other doeu
nts mentioned in the secoon, not under the corporat

seal,
ve no special assignability under the Aect.

Their assign-
depends upon the general provincial law governing simi
9 BANK ACT
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CHAPTER XV,

BusiNgss aANp Poweis or A BANK,

\ bank chartered under the Bank Aet, in addition to being
wrporation with eertain specified powers and subject to cer-
n ospeeified restrictions, is by see. 76 of that act authorized

engage in and earry on such business generally as apper-
s to the business of banking.”’

he nature of the business of banking is part of the law
chant, and will be judicially noticed by the courts. (Per

I Campbell in Bank of Australasia v. Breillat, 1847, 6 Moo

152; see Chapter I, supra.) The speecifie provisions of

Bank Aet must be considered as applied to a corporation

I has general banking powers,

'he heart of the law of banking is that a bank has such
as are requisite for the safe and convenient attainment
purposes of its incorporation, th: chief of these being to

vide a place of safety in which the publie may keep money

| other valuables, and to lend its own money, and that of
rs deposited with it (unless speecially deposited), for a pro
d to aet as agent in the remission and colleetion of money

t is by its organie law, a bank of issue, it has one more fun

ntal purpose, namely, to provide the publie with a eonven-

irreney in the shape of promissory notes intended to eir

te as money, (Morse on Banks & Banking, 4th ed., 1903,

ird to matters not clear upon statute or binding de

s, it is a proper method of aseertaining what is legitimately
n the seope of the business of banking, and what are the

ers of corporations formed for the purpose of carrying on
msiness, to refer to the history of banking and the defini
of lexicographers (/bid.).

Sec. 76
(P, 137.)

Business of
Banking.

\ ““banker’’ is defined in Hart on Hn.nkl.nu ‘2|vul ed., ]5!1‘)6\. Banker and
one who in the ordinary course of his business receives customer
ney, whieh he repays by honouring the cheques of the porsnn\""h“"d

1 or on whose account he receives it,”” and a *‘customer’’ as
¢ who has an aceount with a banker' (see Great Western
London & County Bank, [1901] A.C. 414, where the term
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scoeptar

See. 76
P. 137)

Bank

dra f

che

Bank 1
pay
customer

BANK ACT, R.8.C, (

¢ also Morse on Banks and Ban}

efinition of a bank is elaboratel

customer is disenssed

ing, Chapter L, where th
diseussed.  The following analysis of the business and powers

han bus n the main upon that of Hart

finttion of a banker given abe

that ne debtor of its customer and bound to
discharg ¢ honouring ils customer’s cheg
\ idered as primarily and naturally the
depositary of money and the drawee of cheques I'he bala
standing to the eredit of a enstomer represents money he has
lent to the banl Ihe property in eash deposited, and in the
proceeds of drafts and cheques colleeted for the eustomer, passes
to the bank and forms part of its trading eapital. Its liability
to the eustomer is purely a persor al obligation to honour eheques
drawn upon it by hin
\ bank under the \et is a Bank of Deposit,  See. 95
P Wi s 1l wer of the bank to receive and repay
d nd permnt nk to a certain extent to deal in this

neapable by law to enter into ordinary

ghts and habilities of the bank in regard to

it and cheques drawn upon it will be «
< to that seetion and in Part 111 of the Bills

ques on a Bank

kes expressty or impliedly to

pted by its customer, and made pay

bank. to the extent of its customer’s balance, or
noagreed amour
I'he bank is not bound to pay bills aceepted by the customer

and made pavable at the bank ( Robarts v. Tucker, 1851, 16 Q

| d
B. 560), but may do so (Kymar v. Laurie, 1849, 18 LJ.QB
218 ¢ except in the provinee of Quebee, where, it is said, speeial

authority from the eustomer is required. A bank is not obliged
to aceept bills drawn upon it, in the absence of special agree
ent to do so, but sueh agreement may be inferred from the
bank’s having aceepted previous bills and having funds to meet
the bill in question (see Cumming v. Shand, 1860, 29 L.J. Ex
129 If money is paid to the bank with its assent to meet
¢ bill it may be sued by the holder (see De Bernales v Fuller,

n 3 App. Cas. at p. 334

us stat
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Jank A bank invariably acts as the collecting agent of its custo- Sec. 76
ately mi (P. 137)
wers ['he enrrent acecount involves the colleetion of cheques and The

jers delivered to the bank by its customer in order that their collecting

$ banker
eds may be eredited to him.
abore Incidentally the discounting of bills, ete,, involves the col
tnd lo on thereof.  Sees. 93 and 94 contain specific provisions for
cque rtain eolleetion and ageney charges in addition to the diseount
Iy the where sueh bills, ete,, are payable at an office other than the
Rlance f discount
e has \ bank undertaking the duty of colleeting mereantile paper
in the mnd as agent to use due diligenee in performing the duties
passes ilection (Bank of Van Diemen’s Land v. Bank of Vietoria,
ability 1571 LR, 3 P.C.526), and is liable to its prineipal for negli-
heques in the performanee of its duty, as for instanee for failure
lue diligenee in presenting a bill for aceeptanee, where

see. 9o tance is necessary (Bank of Van Diemen’s Land v. Bank
| repay win, supra; Bills of Exchange Aet, sees. 75, 76 and 77
in this

for payment (Ibid., sees. 85 ef seq.; Browne v. Commereial

*dinary | 1853, 10 U.C.R. 129; as to presentment of cheque for pay-
see notes to see, 166 of the Bills of Exchange Aet)

\ hank which engages to colleet an unaccepted bill may

it for two days with the drawee, in order that he may de

during that time whether he will aceept.  The duty of the

s to obtain aceeptance if possible, but not to press unduly

rard to

be con

to hon eptanee in such a way as to lead to refusal, |»|'<‘\hi|'~| the

ps for obtaining acceptance or refusal are taken within that

time which will preserve the prineipal’s right against

wer.  (Bank of Van Diemen’s Land v. Bank of Vietoria,
Bills of Exchange Aet, see. 80

de pay

e, or to

ustomer
1,16 Q
L.aJ.QB

4 ~&|nv'l.\|

\ bank undertaking to eolleet an aceepted bill must not part
the bill or permit it to be tampered with until it is paid,
{ a conditional payment is made, until the condition has
ceepted by the prineipal.  (Bank of Seotland v. Dominion

I 1891] A.C 2.)
\

obliged
il agree-
'rom the
i to meet

s 1o notiee of dishonour when a bill is dishonoured in the
hands of an agent, see Bills of Exchange Aet, see. 100; ef, Stein-

L. Ex v. Merchants Bank, 1881, 46 U.C.R. 25
to meet When a bank reeeives a note for colleetion and in the regular
r. Fuller,

mrse of business places the same in the hands of a responsible
I solvent agent, it is not responsible for the loss of the note



See. 76
(P. 137
I'he
colleeting

banker
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in the mails. In any ease the bank’s offer to give seeurity to
the maker and the endorser that they would never be troubled
if they pay the note, is sufficient Litman v. Montreal City &
Distriet Savings Bank, 1807, Q.R. 13 8.C, 262

A bank to which a promissory note is endorsed **for collee
tion”" becomes for that purpose, the agent of the endorser, to
whom it i§ bound to account for the amount collected Per

reault v. Merchants Bank, 1905, Q.R. 27 S.C. 149 The bank

s the holder, but subjeet to any defenee which might be set up

against the prineipal; see notes to see 26 of the Bills of

change Act

If a cheque is deposited for eollection and presented with
due diligenee to the drawee bank and dishonoured, the mere
fact that the colleeting bank has eredited the payee with the
amount of the cheque is not evidence that the cheque was in

tended to be discounted | the entry in the books of the col
leeting bank may be reversed and the payee of the cheque
charged with the amount (Reg. v. Bank of Montreal, 1856, 1
(‘an. Ex. (. R. 1M A bank accepting the deposit of

a certified cheque and erediting the depositor with the
amount accepts it for the purpose of cashing it as the depositor’s
gent, and eannot, in the absence of express agreement to that

effeet, be deemed to have acquired title to it in consideration of
the eredit entry, and thus to have gratuitously guaranteed its
payment by the drawee bank Gaden v, Newfoundland Sav
ings Bank, [1899] A.C. 281 But it has been held in Capital
& Counties Bank v. Gordo 1903] A.C. 240, that where a bank
eredits a eustomer with the amount of a crossed cheque de

posited by him, and allows him to draw against the amount s
eredited before the eheque is eleared, the bank becomes a holder
for value, and therefore, when the eheque is paid, the bank does
not receive payment merely as agent for collection and ‘‘for
its eustomer ™’ within the protection of see. 175 of the Bills of
Exchange

A colleeting bank in aceordance with the ordinary rule gov
erning agents, ean receive payment of a draft sent to it for
colleetion in money only, and cannot bind its prineipal by set
ting off an amount due to it by the aceeptor against the amount
of the draft Donogh v. Gillespie, 1894, 21 AR, 292
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ty to Incidentally the business of a bank as a dealer in money, sl‘;rl ‘7_!')
. X ( 37
ibled

ity &

nvolves the issue in cxchange for money of instruments
crehy the bank in effect acknowlcdges its obligation to pay
oy to or honour drafts of the holder or other person entitled
lev the terms thereof, as the case may be.

ollee \ bank which sells a draft payable at another place is, in lssue of
rllr:ufh and
letters of
but the transaction may rather be regarded as a deal- eredit
n money and instruments of eredit. Similarly with letters of

v

ow of the transaction, an agent for the transmission o

bank
et up
[ Ex

dit issued by a bank. See. 76 anthorizes the bank to earr)
msiness as a dealer in gold and silver coin and bullion, bills

sehange, ete

with
mere
h the
as In

\ bank may serve the purposc of providing the public

th a paper currency in the shape of ils promissory noles

A bank under the Bank Aet is a Bank of Lsue. By see. 61 Bank of
('ll*‘ﬂl‘

e col the Aet it is authorized to issue and re-issue notes payable
heque rer on demand and intended for eireulation. See notes to
86, 1 that seetion

sit of
n the 6. A baunk is also a lender of money
sitor’s
o that

he profitable eonduet of the business of banking necessar- Lending of
involves the lending of money by way of allowingmoney

ion of erdrafts on current accounts, making loans in the form of
ed its anees on discounting bills and notes, ete.  Lending is natur,
1 Sav ompanied by the aequisition of varions kinds of security.
‘apital In so far as the bank lends to a eustomer the normal rela
1 bank of the parties is inverted,

ne de \ bank chartered under the Bank Aet is a Bank of Discount.

unt so [0 ascertain its lending powers reference must be had particn-

holder rly to see. 76 which specifies various kinds of property upon
k does seeurity of which a bank may lend money, and other kinds
1 “for { property upon the security of which it may not do so, except

lills of expressly authorized in other parts of the Act. See notes to
t seetion where reference is made to all the seetions relating
the lending powers of a bank.

le gov : g
Il funds in the hands of a bank available for lending, ory rading

it for :
by set trading l'“pl“ll. are made up of v'.npllnl
uﬂuun( 1. The invested ecapital, that is the eash paid up on sub-

hed shares,
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(P.137)
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2. The borrowed capital, derived from

a) Notes in eirenlation—the amount of whieh, exeept in

the case of the Bank of British North America, may be equal to,
but not greater than, the mvested capital,
(b Deposits of enstomers—the amount ol which may be and
usually is many times the invested eapital
o) Money received for drafts, letters of eredit, ete., which
must be repaid in another place and at a fature time
The trading eapital, borrowed from one group of persons in

one way or another, is loaned to another group of persons in
various ways.  The difference between the amount the bank
carns on its capital, its exchange and colleetion eharges, charges
for keeping aceounts and for acting as depositary of valuables,
ete., on the one hand, and on the other hand, the amount it pays
to those from whom it borrows, expenses of the bank, dedue
tions for bad debts, ete,, form its profits.  Out of these profits

it may pay dividends and bonuses, and ereate a rest or reserve

fund for contingencies

T. A bank is sometimes the bailee of litle deeds and other
valuables in small compass entrusted to it by ils customer for
safe custody

The bank is a mere bailee of property deposited for safe
keeping by the enstomer, and if it receives no special renumera
tion for allowing the deposit, it is not lable for loss by the theft
of a bank servant, provided it took such eare as a man would
take of his own property Giblin v. MeMullen, 1869, L.R. 2
PO 318 16 ELR. AT8, and cases noted at end of latter report;
P R.CL613 The doetrine of Giblin v. MeMullen is probably
not applicable to eases of bailment arising under the Civil Code
of Lower Canada; see an article by E. Fabre Surveyer in 11
Journal C.BAL 346, 4 Can, LR, 39, where the whole subject of
the liability of a depositary or bailee is diseussed with special
reference to the law of Quebee .

But the law of Quebee, like that of the other provinces, re
cognizes the distinetion between a bailment for reward and a
eratuitons hailment, the latter being more properly ealled a

deposit
If & con sion s paid for the safe-keeping, a higher degree
i care required than in the ease of a gratuitous bailment

In re United Serviee Co., Johnston's Claim, 1870, L.R. 6 Ch
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I nion Bank, a theft of jewels deposited with a bank was effected
by means of a forged delivery order presented to the bank, and
the bank was held Hable to the owner,  In this country the safe

15, BUSINESS AND POWERS,

2120 The last mentioned ease and Giblin v. MeMullen are dis-
cussedd, in conneetion with the re
Bank, in the Solicitors Journal for the 28th September, 1895,

ent case of La

gtry v. Union

at some length in 3 Journal C.B.A. 196. In Langtry v.

istody of valuables is usually undertaken by trast companies
safe deposit agencies which have special facilities for the
1rpose

Property deposited for safe-keeping only is not subject to the

nk's weneral lien ; see notes to see, 77,

THE BUSINESS AND POWERS OF A BANK

76. I'he bank may,

a) open branches, ageneies and offices ;

by engage in and earry on business as a dealer in gold and
silver eoin and bullion;

¢) deal in, discount and lend money and make advances
upon the security of, and take as collateral seeurity for
any loan made by it, hills of exchange, promissory notes
and other negotiable securities, or the stock, bonds, deben-
tures and obligations of municipal and other corporations,

or otherwise, or Dominion,

whether seeured by mortgage
provineial, British, foreign and other publie securities;
.|Il<|.

d 1 engage in and earry on such business generally as ap-
pertains to the business of banking

2. Exeept as authorized by this Aet, the bank shall not, either

lireetly or indireetly,

a) deal in the buying or selling, or bartering of goods,
wares and merchandise, or engage or be engaged in any
trade or business whatsoever;

b} purchase, or deal in, or lend money, or make advances
npon the security or pledge of any share of its own capital
stoek, or of the capital stock of any bank; or,
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¢) lend money or make advances upon the security, mort
gage or hypotheeation of any lands, tenements or immov
| able property, or of auy ships or other vessels, or upon the
seenrity of any goods, wares and merchandise. 53 V., e 31,

s, G4,

The negative portions of this seetion, except as to lending
noney on the shares of other banks, are taken from the Aet of
1871, The remainder of the seetion, granting eertain powers to
the bank, was expressed in that aet in the short elause: **The
bank may open branches or agencies and oflices of diseount and

deposit and transact business, at any place or places in the Do

minion.”” These powers were amplified in subsequent aets. The

seetion was divided into its present sub-sections and clauses in

1906.  In other respects the seetion in its present form dates

from 1890, and is a consolidation of sees. 45, 46, 59 and 60 of

| R.S.C., 1886, e. 120
This section expressly authorizes a bank to do eertain speei-

fied elasses of aets, and forbids it to do certain other specified

]
important qualification

Authorized The authorized aets are as follows
business

sses of acts—the prohibition, however, being subjeet to a very

a) To open branches, agencies and offices.
by To engage in and carry on business as a dealer in gold
and silver coin and bullion.

bills of exchange and pro-

¢) To deal in missory notes and other nego
To discount tiable securities, or the stoek, y

To lend money and | bonds, debentures and obliga

make advanees  on | tions of municipal and other

the securit) nul corporations, whether secured

and 1o take as « | hy mortgage or otherwise, or

teral  secur xl\ ‘ w " Dominion, provineial, British,

any lonn made ' foreign  and other publie

seenrities,
d) To engage in and earry on such business as generally
appertains to the business of banking

To open branches, agencies and offices
Branches Branch banks are merely separate offices of the prineipal
bank (Prinee v. Oriental Bank, 1 App. Cas 3), so that
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15. BUSINESS AND POWERS,

aceounts kept at different hranches may be consolidated by the
bank (Garrett v. MeKewan, 1872, L.R. 8 Ex. 10), and a sum
payable at a branch may be paid by the bank at the head office
Irwin v. Bank of Montreal, 1876, 38 U.C".R. 375: Bain v. Tor-
inee, 1884, Man. R. 32).
Branches are, however, treated as distinet banks for purposes
{ notice of dishonour and payment of cheques (Prince v. Or-
ental Bank, supra; London City, ete., Bank v. Gordon, [1903]
A, 240; Reg. v. Bank of Montreal, 1886, 1 Can. Ex. C.R. 154,
and eases eited ; but see Steinhoff v. Merchants Bank, 1881, 46
R, 25, Fielding v. Corry, [1898] 1 Q.B. 268, and see. 100
of the Bills of Exchange Aet as to notice of dishonour).

An ageney is a different thing from a branch. An agent or
correspondent bank colleets cheques, notes, ete., cashes drafts
drawn against it, retires bills according to instruetions, and does
almost all that a branch bank may do. The main difference is
that an ageney receives a commission as its remuneration while
a branch is merely an office of the bank in another place, and its
profits belong, and its expenses and losses are borne, by the
hank of which it is a branch.

A bank acting as agent may be liable for negligence accord-
ing to the ordinary principles of the law of ageney applicable
to the particular eireumstances : see notes, supra, p. 133,

The agent bank is the agent of the bank which employs it,
and not the agent of the latter’s enstomer, so that if the agent
colleets money for the customer’s account, the customer’s bank
is liable to aceount for the money collected. (MacKersy v. Ram-
say, 1843, 9 (L. & F. 818.)

To deal in, discount, ete.

To deal in bills of exchange, ete., is to traffic or trade in
them, i.e., to buy and sell them, or to lend on them. (Cf. Jones
v. lmperial Bank, 1876, 23 Gr. 268, at p. 275.)

A bill is discounted when in consideration of a sum paid by
the bank, the transferor endorses it to the bank, or when, with-
out endorsement, he becomes liable to the bank by agreement or
custom in respeet of the payment of the amount of the bill.

Hart on Banking, 2nd. ed., 1906, p. 616.)

The discount is the deduction or drawback made from an

advance of money upon a bill; the difference between the price

Agencies,

Discount
of bill,
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paid and the face value of the bill In re Land Securities Co.,
Ex parte Favquhar, [1806] 2 Ch. 320; ef. London Financial
Association v. Kelk, 1883, 26 Ch. D. 107, at pp. 134-5.)

Hart on Banking (p. 6167 lays down the further propositions
that discounting as carvied on by banks is essentially a form of
lending, and that the advanee upon every bill or note diseounted
without reference to its character as business or accommodation
paper, is properly denominated a loan, for interest is predicable
only of loans, being the price paid for the use of money (eiting
Fleckner v. Bank of the U'.S 22, 21 .S, (8 Wheaton) 338,
at p. 350, and National Dank v. Johnson, 1851, 104 U8, 271, at
pp. 2767 But, as pointed ont by a reviewer in 22 LQ.R. 453

1906), an ordinary discounting is an absolute sale of a elaim

against a third part mbodied in a negotiable instrument of
which the ownership passes to the purehaser), with an implied
guarantee, on the vendor’s part, of the payment of the elaim

maturity, A bank which discounts a bill holds it, not as a
mortgagee or pledgee, bt as an out and out holder. (In re Hal
lett & Co., |18 ], 2 Q.B. 256 I every horrowing transaction
the borrower has to repay the amount lent to him at a fixed date
or at a fixed period after notice or on demand ; if any property
is transferred to the lender by way of seeurity for the loan
the borrower is entitled to redeem sueh property on repayment
of the loan with interest.  On the other hand, a bank which dis
counts a bill for a enstomer de not become entitled to a elaim
for the repayment of the amount paid or eredited to the ens
tomer: in the event of the bill heing dishononred, the bank, if it
complies with the preseribed formalities, aequires a c¢laim for
damages under sees. 134 of seq., of the Bills of Exchange Aet,
but this elaim for damages is in the nature of a eluim for breach

of warranty, and cannot by any streteh of language be des
eribed as a ela for the repayment of a loan. The bank, while

it holds the bill, is the absolute owner thercof; the customer

it to redeem it
If the customer is not the aceeptor or maker of a bill or note

would not under any eireumstances have a rig

discounted the bank mnst have rvecourse primarily against the
aceeptor or maker, and has reconrse against the eustomer only
after default and notice to him Rouquette v, Overmann, 1875,
LR.10 QB 525; ef, In re Gomersall, 1875, 1 Ch. D. 142))

The discounted paper becomes the property of the bank, and
it is lost or destroyed the loss falls upon the bank.  (Carstairs
v. Bates, 1812, 3 Camp. 301
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15, BUSINESS AND POWERS,

A bill is pledged when the holder in eonsideration of a loan,
deposits the bill with the lender merely as a seenrity. In this
case the interest of the lender in the bill is limited to the
amount seeured by the deposit.  (Reid v, Furnival, 1833, 1 Cr.
& M. 538.)

\ bill is bought when, in consideration of a sum paid, it is
transferved without endorsement, or endorsed withont recourse,
and the transferor does not hecome responsible for its payment
to the person who takes it. This is a different transaction from
one in whieh a person desiring to remit money to a distaut place
buys from a bank, and the bank sells to him, a bill drawn by
it gipon its correspondent in the place of payment. (See Misa
v Carrie, 1876, 1 App. Cas, 554,

All these forms of dealing in bills are covered by the com-
prehensive language of see. 76, The powers given also inelude
that of taking bills, ete., as collateral seenrity for past loans,

Collateral security.

Collateral means literally situated at the side, hence parallel
or additional, and not, if the nature of the transaction does not
requirve it, secondary.  (In re Athill, 1880, 16 Ch. D, 211.)

Collateral seeurity is any property which is assigned or
pledeed to seeure the performance of an obligation and as addi-
tional thereto, and which upon the performanee of the obliga-
tion is to be surrendered or discharged. If the ereditor upon
payment of the debt fails to return the property taken as col-

teral seeurity, he must account to the debtor for the face value
of the property, in the absence of evidence to shew that such
value eould not be realized.  (Union Bank v. Elliott, 1902, 14
Man. R. 187; Ryan v. MeConnell, 1889, 18 O.R. 409,)

\ bank ean sue upon paper taken as eollateral seeurity when
t becomes due, and before the maturity of the debt secured by
such paper.  (Shaw v. Crawford, 1857, 16 U.C.R. 101; Ross v.
Tyson, 1869, 19 C.P. 294.)  As to realization of security, after
defanlt in payment of the seeured debt, see notes to see. 78,

But, when a bank gives a eustomer ““a line of eredit, to be
seenred by eolleetions deposited,” it is bound to eredit the cus-
tomer  with the payments made from time to time on
collateral  notes  deposited  with  the bank by the eus-
tomer in aceordance with the memorandum. It eannot hold the
payments in a suspense acconnt until the maturity of the cus-

141
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Pledge of
bill.

Purchase of
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Collateral
seeurit
defined.
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15, BUSINESS AND POWERS, 143

ever, it takes as security shaves held in trust with actual See. 76
ce of the trust, as for instance, when the shares prior to
¢ to the bank stand in the transferor’s name *‘in
rist”” (Bank of Montreal v, Sweeny, 1887, 12 App. Cas. 617;
Birkbeek v, Johnston, 1902, 3 O.L.R. at p. 507, 8.C. 6 O.L.R
5%, the bank must decline to accept the property until it has
scertained that the transfer is authorized by the trust, or it
must take the chance of finding that there is somebody with a
title to demand a transfer from the transferor. (Cf.
Sheflield v. London Joint Stock Bank, 1888, 13 App. Cas. 333,
tingnished in London Joint Stock Bank v. Simmons, [1892]
\ (. 201; Raphael v. MeFarlane, 1890, 18 S.C.R. 183; London
Canadian v. Duggan, [1803] A.C. 506; Petry v. Caisse
I Economie, 1891, 19 S.C.R. 713.)
Pledges of negotinble seeurities, or seeurities treated by the Pledge of
rket as negotiable (see Chapter XXX., infra), to a bank, Negotiable
seeurities
rood faith and without notice

prior

which lends money upon then

that they are the property of a third person, pledged without
mithority, ean be held as sceurity by the bank against the
I I'he bank ean hold the securities notwithstanding that
are pledged in a block by a broker who in the common

s known to hold securities belonging to his prineipals

ondon Joint Stoek Bank v, Simmons, [1892] A.C. 201

he same rule applies to the proceeds of a cheque carried to

s aeceount by a bank which did not know, and had made
iiry, whether the money paid in was in the broker’s hands
it or otherwise Ihompson v. Clydesdale Bank, [1893

Share eertifieates and transfers are not negotiable instru- Share
ents, In Rumball v. Metropolitian Bank, 1877, 1 Q.B.D. lfU{t?‘"‘ml""“
ertificates to bearer for shares in an English joint stoek pegotiab!
pany were held to be negotiable, but in Londen & County instruments
dank v. London & River Plate Bank, 1887, 20 Q.B.D. 232, 8
21 Q.B.D. 535, share certificates of the Pennsylvania Rail
il with blank transfer forms endorsed on the back were held

it to be negotiable instruments notwithstanding evidence that

these shares were treated as negotiable by delivery on the Eng

sh market. See also Smith v. Walkerville, 1896, 23 A.R. 95,
ind an artiele by Z. A. Lash in 7 Journal C.B.A. 117,

A person taking share certificates for value without notice

{ any mfirmity in the title would not have a right to hold then
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See. 76. a5 against a prior owner who had never intended to part with
Pledge of  the property in them. It there has been no intent on the part
share of the owner to transfer the v good title ean be obtained
certiieate. o inst him only if he has so acted as to preelude himself from
setting up a elaim to them Colonial Bank v. Cady, 1890, 15
App. Cas. 267, 283, and see Société Géndérale v, Walker, 1885,
11 App. Cas. 20, and cases eited In Smith v, Rogers, 1899,
30 O.R. 206, (where many of the cases are colleeted), it was held
that the registered owner, by endorsing a certifieate of shares
with a transfer and power of attorney in blank and delivering
it to a broker, had so acted as to estop himself from setting up
his title as against a bank with which the certificate was improp
erly deposited by the hroker as seearity, in view of the evidene
given that according to the usages of the stock exchanges of
Ontario and Quebee sueh a share certificate so endorsed passes
from hand to hand and is recognized as entitling the holder to
th the shares as owne d pass the property in them by
| in the th his own name and have the
of the company. It was held
ease that the bank was entitled to hold the shares as
rainst the owner.  There was no question of the rights of a sub
nent transfer by the registered owner, and the ecase does not
le that the bank was not obliged, as against another trans
ree, to complete its tith by procuring itself to be pegistered
on the books of the company
\ note upon a share eert te that **without the produetion
of this ecertificate no transfer of the shares mentioned therein
can b : red”" does not amount to a representation to or
contra vith the holder of the certificate that the shares will
ed without production of the eertifieate, but is

warning to the owner of the shares to take care of the

nnot compel the company to register a
Rainford v. Keith, [1905
ound that the eompany had

a thivd party, [1905] 2 Ch, 147
to preciude the company issuine
t was issited the person named
is entitled to the sharves, The eertifieats
nsferce fron ¢ person so named a good
nnocent, thongh subsequent, transferee, whose
stered without produetion of the eertificate

R
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with General banking powers,
'+ part
ained
from 4 )
0, 15 poliey of fire insurance upon property in which the bank has
1885, o interest, The bank is entitled to payment of the proeeeds of

See notes at the beginning of this chapter.

\ bank may take as collateral seeurity the assignment of a

1899 psurance maintained by the owner of the property and made

% held payable in ease of loss to the bank as its interest wight appear

shares under a o verbal agreement between the bank and the owner that
rering the property should be insured in the bank’s favour as seeur
ng up ty for advanees which the bank might make from time to time.
prop s is within the general banking powers and not within the

dence prohibition of see. 76. (Re Shediae Boot & Shoe Co., 1905, 37
res of \
passes \ bond of the eustomer and other parties ( Moffatt v. Mer
ler to Bank, 1885, 11 S.C.R.
'm by Hennie v. Quebee Bank, 19
ve the Darvean, 1808, Q.R. 15 8.

, or an assigmment of a debt
O.LLR. 541; Merchants Bank
, may be taken as seearity.,

\ bank may also make advances upon the assignment of
eys payable under contraets existing or future, or upon the
as the Bank Aet

b S ty of any chose in action, except in so f;

s not

ssly exeludes such transactions Molsons Bank v. Cars
trans en, 1882, 8 Man, R. 451.)
stered

1etion Prommrrions or Secrion 76

weremn

to or Ihe second part of the seetion is in restrietion of the powers
s will the bank, and provides that, **¢ ccept as authorized by this
but is the bank shall not, ¢ither direetly or indireetly,

f the Deal in the buying, or selling, or bartering of goods,

and merchandise, or enga

v or be engaged in any trade

husiness whatsoever;
v had
7.

by Parchase, or deal in, or lend money, or make advances

ipon the seenrity or pledge of any share of its own eapital stock

it [ the eapital stock of any bank; or

jamed
ificate Lend money or make advanees upon the security, mort
gooil v, or hypotheeation of any land, tenements or immovable
whose perty, or of any ships or other vessels, or upon the security
fieate Fany goods, wares and merchandise,

10-~BANK ACT
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15, BUSINESS AND POWERS

ceks to obtain a priority over other ereditors by virtue of
t, and the general law confers no priority, it is necessary

bank as against the ereditors of the transferor to shew

the transaction was in preeise accordance with the provi

of the Aet Royal Canadian Bank v. Ross, 1877, 40 1

Ht, and ecases eited at p. 473

jin the buying, sclling or bartering
prohibition of the Aet is against dealing in the buying
ng of goods, ete., that is against a transaction which is

Iy a purchase or sale. The bank must not traffie in
it cannot buy them with a view to selling them again at
t (Morse on Banks and Banking, see. 77 Such traffie

not fall within any department of banking, but would

ring in trade or business.  If, however, a borrower who
edged goods to a bank as security for a debt, makes de
nd gives the bank a release of his interest in such goods
would not be prohibited from selling them, and to that
engaging in the buving and selling of goods
\et does not forbid the guaranteeing by the bank of
hase price of goods (Molsons Bank v. Kennedy, 1879
Leg. 110), but a bank could not be bound by a warranty

mplied, on the sale of goods acquired by it in con

on of the Aet Radford v. Merchants Bank, 1883, 3
|

husiness

Aet has already (in this same section and also, in sec

red to ““the business of banking,’’ and the word bu
the sense of *““the oecupation of condueting trade or

transactions of anv |

1" (Century  Dietionary
Inde banking I'rade comprehends every species of
or dealing, either in the produece of land, in manuface
hills or money It is chiefly used, however, to d
irter or purchase and sale of goods, wares and mer

either by wholesale or retail

non capital stock or of the capital stock of any bank

bank’s lending on the

Prohibited
acts



Bank not to

lend on bank 00k
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1871

See, hows

len upon its own

The

privileg

AU

ol

s 1

77 which gives the bank a privileged

ra debt due to it from a sharcholder

taking a. seeurity the shares of another

was not abolished until 1879 (ef. Carnegie v. Federal
Bank, 15854, 5 OR. 418 e prohibition to make advancees on
the seeurity of shares of another bank applies to the bank and
not to the borrower Exchange Bank v. Fleteher, 1890, 19 S
C.R. 278 and see note, supra, under this section, as to the effect
of transactions entered into in contravention of the Aet
"he wd b defined by see. 2 as any bank to whiel
this Aet app bt ' vhether dealing in the shares of a
foreign bank is not within the prohibition of this seetion
"he prohibition is subjeet to see. 80, Sed also notes to s
7
One of the obvious « S permitting a bank to hold its ov
stock ab wely is that the double liability imposed upon shi
hole ‘ 12 thd | Nk 1 illn 1 t
held th nk s I'he pledge to a banl res of
owl { { n tl SIN '
the onld always be the possibility of the borrower s
default b 1 1 pt and the bank’s hav to aey
the shares absolutel
I a i ton w o ture u
see, 40 for t is obliged under see 41
them within six months
Where 1 1 of the Aet traflies i 1ts owr
shares | in the eourse of such trafhie « ain shares are trans
ferred to the shier i trust r the bank, his transferees may
perhaps | right to reseind before the failure of the bank
but cannot y afterwards I'he transaction is not a nullity
imnd bhee suspension of the bank, of unimpeachable
validity 1l trans ¢ and the hguidator Re
Central th's Ca 1888, 16 OR. 293, 18 AR, 209
ef, Hende 188017 O.R. 110
Necurily mortgage or h tion of any lands, tenement
or smmovable property

Ill'

=0

prohibition

mortgages of real estate is subjeet
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15, BUSINESS AND POWERS, 149
The object of this prohibition and, to a less degree, that See. 76.
aminst engaging in trade or business or dealing in the buying, Prohibited
ne or bartering of goods, is to prevent a bank from loeking acts.
ip its assets and to oblige it to keep them in the form that
renders them most available, Under the system governed by the

the greater part of the assets of a bank including its paid
capital, its deposits, and the amount of its note issne, are
pstantly in process of being ecolleeted or paid in and again
ned out or cireulated

I'his enables the bank to meet the demands of the people and
supply them with the money for the proper conduet of com

al  transactions It facilitates the Dbringing to the
kets of the world of the lumber, whes
the Dominion

and other products

() ol any s/n/n or other vessels

See MeDonell v. Bank of Upper Canada, 1850, 7 U.CR

I'his prohibition is now subject to the provisions of see. 85.

Gomds, wares and merchandise

One elause of this section forbids dealing in the buying, sell
ote., of goods. Another elause prohibits lending money on
seenrity.  The elauses are subjeet to the provisions of sees,
90, as well as of see. 80,

[he expression “*goods, wares and merchandise,”” is defined

. to include, in addition to the things usually under

d thereby, timber, deals, boards, staves, saw-logs and other

r, petrolenm, erude oil and all agricultural produee and
r articles of commeree
Debts are not included in goods, wares and merchandise, and
fore a bank may take an assignment of a debt due to the
wer from his eo-partners Rennie v. Quebee Bank, 1902,
VLR, 541, at p. 545; ef. cases cited, supra, under *‘General
ng Powers."’

77. The bank shall have a privileged lien, for any debt gak to

hility for any debt to the bank, on the shares of its own have "‘;'“
|l|"'|| e
tal stoek, and on any unpaid dividends of the debtor or per- stock of its

) lebtors
liable, and may decline to allow any transfer of the shares "

ich debtor or person until the debt is peid.




Notice

I'ransfer

Effeet of

transfer

Lien upon
debtor
shares

2 The bank shall, within twelve months after the debt
has acerued and become payable, sell such shares: Provided
that notice shall be given to the holder of the shares of the
intention of the bank to sell the same, by mailing the notice,
in the post office, post paid, to the last known address of the
holder, at least thirty days prior to the sale

3. Upon the sale being made the president, viee-president,
manager or cashier shall exeente a transfer of the shares to the

purchaser thereof in the usual transfer book of the bank.

. Such transfer shall vest in the purchaser all the rights
in or to the said sharves which, were possessed by the holder
thereof, with the same obligation of warranty on his part as if
he were the vendor thereof, but without any warranty from the
bank or by the officer of the bank executing the transfer. 53 V.,
e, 31, 8 65

Under the Aet of 1871 the lien of the bank upon a debtor’s
shares or unpaid dividends seenred only an “overdue debt'” to
the bank (see Cook v. Royal Canadian Bank, 1873, 20 Gr, 1; ef
In re Stockton Malleable Iron Co,, 1875, 2 Ch, D. 101 In 1880
the lien was extended so as to cover “‘any debt or Lhability for a
debt”" to the ban) ) .

Cf. sees. 43 and 44, which impliedly preserve the bank’s lien
in case of attempted transfer by the debtor, or of a sale under
a writ of exeeution, of the shares to which the lien extends

Such lien may be discharged by a new arrangement between

the banl debtor, the terms of which are incompatible
with the m of the lien or which shew an intention to
waive it Afriea v. Salishury, [1892] A.C. 281
Seetion 76 forbids a bank to make an advanee upon the secur
ity or pledge of shares of its own eapital stock. The only safé
ruard against the bank’s making an advance, ostensibly upon
other security, but really upon the seeurity of its lien upon such
shares, appears to be the necessity of selling the shares within 12
months after the debt has acerned and become payable The
bank is by see. 145 i to a penalt {f it negleets to sell such

shares within 12 months f it sells them without 30 days’ pre

vious notiee in writing to the holder of the shares
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\s to the effeet of the bank’s representation in regard to the See. 77.
mnt of its claims against a sharcholder made to a person who Lien upon
purposes making a loan to a third party upon the seenrvity of debtor’s
lres of the bank, see Cook v. Royal Canadian Bank, supra. Tt shares.
numbent upon the person seeking the information to notify

the person of whom the enquiry is made of the purpose for which

information is songht, in order that the latter may have the
portunity of making such investigation as will enable him to
v correetly and with due caution, Otherwise the enquirer is
ntitled to act upon the representation made or bind hy

il representation the person making it, or his principal (ibid.)

Gieneral lien
I'he bank also has in the absence of any inconsistent special
ment (In re Bowes, 1886, 33 Ch. D. 586), a general lien for
that is due to it from the enstomer. (Re Williams, 1903, 7
0.1L.R. 1566.)

e lien extends to all the seeurities and moneyvs of the eus- To what
general lien

r in its hands which have not been deposited for a partien
extends

purpose (Davis v. Bowsher, 1794, 5 T.R. 488; 2

RR. 650; Brandao v. Barnett, 1864, 12 C1. & F. 787; 69 R.R. 204;
Riddell v. Bank of Upper Canada, 1859, 18 U.C"R. 139), but
to property merely deposited for safekeeping (Brandao v

tt; Leese v. Martin, 1873, LLR. 17 Eq. 224 In re London

{ w Finunee Corporation, [1902] 2 Ch. 416, it was held

irities deposited with bhrokers, as cover for speeifie ad
hut left in the brokers’ hands after repayment, beeame
ble to the general lien. Neither the general lien (Jeffryes v.
\ern Dank, 1866, LLR. 2 Eq. 674), nor an express charge, can
nd to further advanees made after notice that the property
ht to be charged belongs, or is mortgaged to, a third person
ndon & County Bank v. Rateliff, 1881, 6 App. Cas, 722

Bradford Banking Co. v. Briges, 1886, 12 App. Cas. 29.)
[he general lien exists only for debts due to the bank, wher
statutory lien upon its own shares covers not only any

t, but also any liability for a debt

Enforcement of Lien
\ mere lien earries with it no right of sal Donald v. Suel
1866, LLR. 1 Q.. 585, at p. 604.)
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1 the event of default in repayment of an advance made
the seeurity of stoek of corporations other than the bank
pon other security, the bank has a power of sale similar to

t which it has in regard to shares of its own stoek upon which

15 acquired a privileged lien under see. 77, but withont obli
to sell the same within 12 months. This obligation is
d only to prevent a bank's dealing in its own stock as
bited by see. 76

<ee also see. 80, which confers the same rights upon the bank

ird to personal or movable property as in regard to real or
ihle property mortgaged or hypotheeated to it.  These
nelude the power to purchase or sell given by see, 81
n the purchasers of goods give promissory notes for the
ind also hire receipts by which the property remains in
lor until payment is made, and the vendor or other holder
otes diseounts them with a bank, the bank is entitled also

hire receipts. The receipts are merely seeurities aceessory

d represented by the notes, the bank not being able
v to wer on the notes until the hire receipts are
ne Central Bank v, Garland, 1890, 20 O.R. 142

I 1891, 18 AR 438
k selling under the first part of this section merely
fers the rights of the pledgor and a warranty of title by
t gives no such warranty itself (see see. 77). The case is
nt, however, when the bank sells pursnant to see 89; see
to that sectior
m 78 in its present form dates from 1890, the part of
m 1 after the words “this Aet” having been inserted

. The effect of the amendment is to confirm the
right of realizing seeurities which the bank has in com

h other pledgees of personalty Donald v. Suckling
LR, 1 Q.B. 585, at p. 604 \ pledge as distinguished from

notes to see. 77), enables the pledgee to sell on defanlt
nt, after notice to the pledgor. (Deverges v. Sandeman
1 Ch. at p. 593, and authorities there cited
method of realization is subjeet to the contract made at
of the pledge If the contraet of pledge of stock to
n advanee anthorizes the bank, in the event of defanlt

i dispose of the seeurity without notice, and to apply th

Is in liquidation of the advance, a sale or loan of the

153

See, 78

Realization
of security
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See. TN

Sale of

security

Acquisitio
£

seenrity before default made is tortious, and the pledgor may
eleet, either to elaim damages, or to affirm the sale and elaim
profits made by the bank.  One element of the measure of dam

ages is the highest point of the stock market hetween the conver

sion and the first defanlt Carnegie v, Federal Bank, 1884, 5
OR. 418

Where the authority was “*from thne to time to sell the said
SOCNritic by giving 15 days’ notice in one daily paper pub
lished in the eity of Ottawa—with power to the bank to buv in
and resell without being lable for any loss occasioned thereby
t was held that the power 1 was to sell by anetion, and that
the bank had no power to sell by private contract Toronto

General Trasts v. Central Ontario, 1905, 10 O.L.R. 347.)

In making a sale of wperty mortegaged to it, the bank n

imnd diseretion, and adopt such means

o

eXercise pre

wonld be ac 1 pradent man to get the best price
able. Otherwise it is lable to the mortgagor if it sells the pro
perty at a grossly inadequate priee Prentice v, Consolidated
Bank, 1886, 13 AR, 69 In order that the best priee

obtained. it is usua wly | to Il collateral securiti

|
may Ix

publ \ lForonto General Trasts v. Central Ontario, s

and authorit

79. The bank may acquire and hold real and immovable pro

perty for its aetual use and oceupation and the management of

its business nd may s w dispose of the same and aequ
other propert n its stead f the same purpose MYV i
8. 67

A\ r of tl nd conferred by this seetion will be
trued liber Morse on Banks & Banking, 4th ed., 1903

red to aequire and hold

the purpose of its | m real or nmmmovable estate, not ex

Ing a certain sum in year value, it was held that the eompany
acting in good faith must be the sole judge of what is required for
the purpose of its busin Montreal v. Robert 1906 AC

196
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' may 80. The bank may take, hold and dispose of mortgages and

elaim
dam
mver

8845 in the course of its business

\et declared to have, or to have had, in respeet of

e said

) |n.'.

movable property mortgaged to it, shall be held and possessed
t in respect of any personal or movable property which is
‘ehy,"
d that
ronto

wtgaged or hypothecated to the bank. 53 V., e 31, s 68

I'his seetion was divided into sub-seetions in 1906, In other
¢ts it is a transeript of the provision contained in the Aets

1867 and of 1871, except that the words “movable’ and **im
ihle™ have been added wherever they oceur in the present
on

I'he seetion is one of the important exceptions to the prohibi
of see. 76 against lending on the seeurity or mortgage of

Is, ships or goods. The investment of the money of a bank
roperty of this deseription would have the effeet of lockin

supra the assets of the bank and making them unavailable either for
reantile purposes, or for the purposes of meeting claims of

tors and of redeeming notes, ete. The same objeetion does

le pro ipply when additional seeurity is taken on such property

) roan wivanee has onee been made (ef. Rennie v. Quebee

oS o 1902, 3 O.L.R. 541, and ecases cited at p. 551). If the

equire ity taken is really additional, it may at least save the bank
i itimate loss

arily “‘contracted in the course of its business™ means
eted in the past, and refers to advances made or indebted
rred prior to the giving of the mortgage
03 Sometimes, however, it is songht to support a mortgage which
tnken contemporaneonsly with the discounting of a hill or
) In such a ease it has been said that it would be a question
ld for f faet for the judge or jury to determine whether the mortgage
exeeed n truth taken to seeure the transaction on the bill or note,
mpany
red for
i] AC

vhether the bill or note was ereated for the mere purpose of
pholding and giving colour to the mortgage—a question of fact

which the conelusion wounld be in general so uncertain as to
¢ the mortgage very doubtful seeurity (Commercial Bank v

1566

Sec. 80.

pothéques upon real or personal, immovable or movable pro- Mortgages

wrty, by way of additional seeurity for debts contracted to ””’.I:Iv“lmthulutn
of realty

I'he rights, powers and privileges which the bank is by A« to
real or personalty
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See. 80

Mortgage as
additional

security
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Bank of Upper Canada, 1859, 7 Gr. 430). In Bank of Toronto v
Perkins, 1882, 8 S.C.R. 6

3, it was decided that a mortgage mads
as collateral seeurity for a note discounted by the bank, the
proceeds of which were placed to the morteagor’s eredit on th

same day as that on which the mortgage was made, was invalid

In the ease of Re The Essex Land & Timber Co., Trout’s Case,
1891, 21 O.R. 367. the facts briefly stated were as follows: On

Trout had before tl "Tth of Janunar 1890, become respousible
to the Bank of Montreal for the sum of $14,500 for the accom
modation of a company of which he was president.  Abont that
date he was requested to become further responsible by an

dorsement of the npany'’s es, which he agreed to do, upon
receiving from the company a mortgage upon certain lands. The

mortgage was conditioned upon the payment by the company of
the notes. It was assigned to the bank prior to the endorsement
of the notes or the payment of the advances by the bank. THeld
no violation of this section

The giving of a mortg: by way

f security against which

the customer 1 draw, is not authorized by this section, but

-

in the event of a confliet of evidence as to whether a mortgag
was taken to secure past advances only, or future advances as
well, the court will lean to the construetion which will make th
transaction a lawful one Ro Canadian Bank v. Cummer

1869, 15 Gr. 627

I'he ba may take id morteage as additional security
for an existing indebte ilthough the effeet is to enable th
el 1 obta dvances. In one ease such a mort

gage provided that mtinue a seenrity for the existm

indebtedness and all renewals or substitutions therefor and al
indebtedr f th istomer i After the mort
rage v o ntl t ! ¢ inereased, but no
eparate acconnt 15 kept of iabilities secured by the mort

rage and these further advances. The proceeds of the discounts
and eash Jdeposits were carried to the enstomer’s eredit in one open
irrent account against which he drew cheques to retire the notes
ired by the mortgage as they matured. It was held that this
mode of book-keeping had not operated as

a discharge of the
mortgage debt Cameron v, | 1878, 3 A

R. 30; ef. Royal
Canadian Bank v, Cummer Moffatt v. Merchants Bank,
1884, 11 S.C.R. 46
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If a bank holding a mortgage as additional security for the
payvment of certain notes, substitutes for these notes renewals
from time to time, without, however, receiving actual payment,
the whole series of notes and renewals form links in the same
chain of liability which is secured by the mortgage. Although

< a0 matter of book-keeping, the bank may have treated the first
notes, and the subsequent snbstituted notes, as paid by the appli-
ation of the proceeds from time to time of the renewals, there is
no payment in faet of the notes for which the mortgage was
given.  (Dominion Bank v. Oliver, 1889, 17 O.R. 402, and ecf
Commercial Bank v. Bank of Upper Canada, supra.)

If a mortgage given to a bank is invalid on account of being
seeurity for future or contemporaneous advances in contraven-
tion of the Aet, another mortgage upon the same or different pro
perty may be exeented as additional security after the debt has
been contracted in the course of business or the advances made
Such mortgage is perfeetly good (Commereial Bank v. Bank of
Upper Canada, supra; Grant v. Banque Nationale, 1885, 9 O.R
111, 423 and ef. National Bank of Australasia v. Cherry, 1870,
LR. 3 P.C. 299).

The taking of collateral security by way of mortgage does not
¢ffect a merger, or relieve the parties to any bills or notes from
meeting them aceording to their terms before the mortgage itself
comes due, If the bills or notes seeured are renewed beyond
the term of the mortgage, the security is not enforeeable until
the maturity of the bills or notes. (Molsons Bank v. MeDonald,
1877, 2 AR. 102.)

The property which may be mortgaged to the bank under this
seetion is deseribed in the widest possible language and would
include any of the kinds of property referrved to in see. 76. It
has been held, for instance, that a bank may under this section
take a hill of sale of horses by way of additional seeurity from
the owner of the horses, and may recover on promissory notes
made in its favour by a person who purchases the horses from
the owner. (Bank of Hamilton v. Donaldson, 1901, 13 Man. R.
178.)

A bank may take a mortgage of timber limits (Grant v,
Banque Nationale, 1885, 9 O.R. 411). It may take as security
the interest of a railway company in a contract for the construc-
tion of certain cars and may lease them to the company (Bank

157
See. 80.
Mortgage as

additional
security.
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See. 80.  of Upper Canada v. Killaly, 1861, 21 U.C.R. 9). It may also
Mortgage as take a mortgage of stock in trade and all futare stock in trade to
additional  be acquired during the curreney of the mortgage, and an assign-
security ment of book debts and an agreement to assign all future book

debts of the business. (Gillies v. Commereial Bank, 1895, 10
Man. R. 460, 464.)
No special priority is given by this section to mortgag
res to be taken by the bank

authorized by it. It allows morty
under certain cireumstances, but their validity and priority must
be determined by provineial law

Rights, powers and privilege

Sub-section 2 seems to be straagely misplaced in its present
position. It makes applicable to personal or movable property
mortgaged to the bank the rights, powers and privileges which

the bank has in rezard to real or immovable property, i.e., those

given by sees, 81, 82, and 83

Purchases of 81. The bank may purchase any lands or real or immovable
realty. property offered for sale,

a) under execution, or in insolveney, or under the order or
decree of a court, as belonging to any debtor to the bank;
or,

b) by a mortgagee or other encumbraneer, having priority
over a mortgage or other encumbranee held by the bank;
or,
¢) by the bank under a power of sale given to it for that
purpose;

in eases in which, under similar cirenmstances, an individual
could so purchase, without any restriction as to the value of the
property which it may so purchase, and may aequire a title
thereto as any individnal, purchasing at sherifl’s sale, or under
a power of sale, in like eireumstances could do, and may take,
have, hold and dispose of the same at pleasure. 53 V., e. 31,

s. 69,

The original of this section was enacted by the Aet of 1867,
from which it was transeribed into the Aet of 1871,
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\eeording to these Aets the exeeution under which the lands  See. 8L
were offered for sale must have been issued ‘‘at the suit of the pyrchases of
bank.”” This limitation was struck out by the Aet of 1880, which realty.
also added the words “‘or in insolvency, or under the order or
decree of a court of equity, as belonging to any debtor to the
bank.”” The section was enacted substantially in its present
form in 1890, when the words ““or offered for sale by a mortgagee
or other encumbrancer having priority over a mortgage or other

penmbrance held by the bank’ were added.

The powers given by this section also extend to personalty :
see see, 80, and notes to see. 78,

Reference must be had to provineial law in each ease in order
to ascertain the rights of an individual to purchase under any
of the cireumstances mentioned.

82. The bank may aequire and hold an absolute title in or g, may

to veal or immovable property mortgaged to it as security for a acquire

A et . > , absolute
debt due or owing to it, either by the obtaining of a release of title to
mortgaged

the equity of redemption in the mortgaged property, or by pro- premises.

curing a foreclosure, or by other means whereby, as between
mndividuals, an equity of redemption can, by law, be barred,
and may purehase and aequire any prior mortgage or charge on
such property.
2. Nothing in any charter, Act or law shall be construed as No Act or

law to

ever having been intended to prevent or as preventing the bank prevent.

from aequiring and holding an absolute title to and in any such
mortgaged real or immovable property, whatever the value
thereof, or from exereising or acting upon any power of sale
contained in any mortgage given to or held by the bank, author-

izing or enabling it to sell or convey away any property so mort-
gaged. 53 V,, e. 31, 5. 71; 63-64 V., e. 26, s. 14.

Sub-section 1 dates from the Aects of 1867 and 1871.

The section resolves any question that might have existed as
to the bank’s power to foreclose a mortgage which had been law-
fully taken (ef. Bank of Upper Canada v. Scott, 1858, 6 Gr., 451).
If such power is expressly given by the terms of the mortgage it
could be validly exercised without any assistance from the Aet.

Bank of N.S.W. v. Campbell, 1886, 11 App. Cas. 192.)
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The right of a bank to sell in pursuance of a power of sale con-
tained in a mortgage is impliedly recognized by sce. 81,

The powers given by this section extend also to personalty
see see, 80,

Where no express power of sale is contained in the mortgage,
the right nevertheless is implied by law in the case of a mort-
gage of personalty. (Deverges v. Sandeman, [1902] 1 Ch. at p
593, cited in notes to see. G0

Sub-section 2 is a transeript of provisions contained in the
Aets of 1867 and 1871, It confers no power to acquire or sell
lands, but provides that nothing in any charter Aet or law is to
be construed as having prevented or as preventing the bank

from acquiring, ete., or exereising any power of sale, ete,

83. No bank shall hold any real or immovable property,
howsoever aequired, except sueh as is required for its own use,
for any period exeeeding seven years from the date of the acqui-
sition thereof, or any extension of such period as in this seetion
provided, and such property shall be absolutely sold or disposed
of, within such period or extended period, as the case may be,
so that the bank shall no longer retain any interest therein un
less by way of seeurity.

2, The Treasury Board may direct that the time for the sale
or disposal of any such real or immovable property shall be
extended for a further period or periods, not to exceed five
years.

3. The whole period during which the bank may so hold such
property under the foregoing provisions of this seetion shall not
exceed twelve years from the date of the acquisition thereof,

4. Any real or immovable property, not required by the bank
for its own use, held by the bank for a longer period than au-
thorized by the foregoing provisions of this section shall be
liable to be forfeited to His Majesty for the use of the Domin
ion of Canada: Provided that,

(a) no such forfeiture shall take effeet until the expiration

of at least six calendar months after notice in writing to
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the bank by the Minister of the intention of His Majesty Sec. 83
to elaim the forfeiture; and,

b) the bank may, notwithstanding such notice, before the
forfeiture is effected sell or dispose of the property free

from liability to forfeiture.

The provisions of this section shall apply to any real or Provisions
immovable property heretofore acquired by the bank and held ',"pm’y ::m
by it at the time of the conung into foree of this Aet. 63-64 V., held.

e. 26, 8. 14,

Sub-section 1 down to and including ‘‘seven years from the
date of the acquisition thereof’’ dates from 1880,
of the seetion was added in 1900,
sub-sections was made in 1906,

Prior to the last mentioned date, the section constituted one

The remainder
The division into the present

] Property to
section with sub-see. 1 of see. 82. The words ‘‘ howsoever acquired’’ be sold
refer to the acquiring of the absolute title in any of the “"““"th”:x"
mentioned in see. 82,

The seven years' limitation begins to run time after
from the getting in of the absolute title, not from the taking n[‘.uqulu'mg
the security. ”'»l:» ute

Ihe limitation is a safegnard against investments of too

ereat permanence; ef. notes to see. 76.

Previous to 1900 there was an absolute prohibition against
holding for a longer period than 7 years, but no provision as to
sale or forfeiture of the property. By the amended section the
bank must sell the property so as no longer to retain any interest
therein unless by way of security (i.e., for the purchase price) ;
but the Treasury Board has power to extend the time for sale for
a further period or periods not exceeding in all five years, be-
yond the original seven. If a bank holds property beyond
the period authorized by the Aet, the property does not hecome
ipso facto forfeited, but the Finance Minister by giving six
months’ notice may eaunse a forfeiture unless the property is sold
before the expiration of sueh six months.

Probably under the Aet as it existed prior to 1900 the title
to lands held beyond the authorized period would have remained
in the bank, subject to any right of entry or defeasance which the
Crown might possess. (MeDiarmid v. Hughes, 1888, 16 O.R.
570.)
11—=BANK ACT.
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Sec. Rd. 84. The bank may lend money upon the security of standing
1;:::3,::' timber, and the rights or licenses held by persons to eut or re-
timber. move such timber. 63-64 V., c. 26, s. 16.

This seetion was added to the Aet in 1900.

A timber limit or the right or license to cut timber has been
held to be personal property (Bennett v. O’Meara, 1868, 15 Gr
396; but see Grant v. Banque Nationale, 1885, 9 O.R. 411, where
a timber limit seems to be regarded as land). The standing
timber itself would be real property as part of the land upon
which it stands, and a mortgage thereof would, apart from this
section, be within the prohibition of section 76. The effect of the
amendment is that standing timber and the rights or licenses held
by persons to cut or remove such timber may be the subject of
mortgage or a pledge to the bank and such mortgage or pledge is
not confined to the case mentioned in see. 80, that is it need not
be “‘by way of additional security for debts contracted to the
bank in the course of its business.”” It may be to secure contem-
poraneous or future advances. The mortgage of standing timber
must be registered in accordance with provineial law in order
to preserve its priority, and it must contain a sufficient descrip-
tion of the lands for the purpose of registration. The assign-
ment or pledge of a timber limit must conform to the regula-
tions of the proper government department, and must be regis-
tered with, or notice thereof must be given to such department in
aceordance with such regulations (ef. Grant v. Banque Nation-
ale, supra.)

As to 85. Every bank advancing money in aid of the building of

mm’:&“ for any ship or vessel shall have the same right of aequiring and

ships. holding security upon such ship or vessel, while building and
when completed, either by way of mortgage, hypothéque, hypo-
thecation, privilege or lien thereon, or purchase or transfer
thereof, as individuals have in the province wherein the ship
or vessel is being built,

Rights and 2. The bank may, for the purpose of obtaining and enforeing

obligations

such security, avail itself of all such rights and means, and shall
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be subjeet to all such obligations, limitations and conditions, as See. 85.

are, by the law of such provinee, conferred or imposed upon in-

dividuals making such advances. 53 V., e. 31, s. 72.

This section forms an exception to sec. 76, which prohibits the Advances on
lending of money upon the security of any ships or other vessels. "‘h‘;;“"y of

Sees. 80 and 85, being read together, permit a bank to acquire
and hold seeurity upon a ship, (1) for the repayment of advances
made in aid of the building of the ship, (2) by way of additional
security for any debt contracted to the bank in the course of its
business,

In the first case the power is limited to security for advances
made for a specific purpose, in the second case the power is
limited to additional security. In both eases the rights of the
bank are the same as those of individuals taking similar security
under provineial law.




Sec. 86.
(P. 167.)

Receipt by
warchouse-
man, ete.

CHAPTER XVIL
WAREHOUSE RECEIPTS, ETC., AS COLLATERAL SECURITY,

Review of ecarlier legislation,

Prior to 1859 the rights of banks in the late provinee of
Canada to aequire bills of lading and warchouse receipts as
securities for advances depended upon the general law affect-
ing private individuals and upon the provisions of the charter
of each bank.

An Aect of 1859 entitled an Aet Granting Additional Faeil-
ities in Commercial Transactions (consolidated as Chapter 54
of C.8.C., 1859), contemplated the giving of a bill of lading,
specifieation of timber or receipt by a warehouseman, miller,

wharfinger, master of a vessel, or carrier, for cereal grains, gmuis_
wares or merchandise, stored or deposited, or to be stored or
deposited, in any warehouse, mill-cove (sie), or other place in
the provinee, or shipped in any vessel, or delivered to any ear-
rier for earriage, and provided that such receipt, ete,, when en
dorsed to a bank by the owner or person entitled to receive such
cereal grains, ete., as collateral sceurity for the due payment of
any bill of exchange or note discounted by such bank in the
regular course of its business, should vest in the bank all the
right and title of the endorser, subject to the right of the endor-
ser to have the receipt re-transferred to him if such bill, note or
debt were paid when due.

Under this statute, it was held that the warehouseman, ete.,
giving the receipt must be a person occupying the position of
bailee of the goods of which he was not himself the owner.

In 1861 the consolidated statute was amended so as to per-
mit a warchouseman, ete., who was at the same time the owner
of, (or entitled otherwise than as warehouseman, ete., to re-
ceive), cereal grains, ete., to give a receipt for the same and en-
dorse the receipt, such receipt to be as valid and effectual for
the purpose of the Aet as if the person giving and endorsing the
receipt were not one and the same person.

The effect of the amendment was to introduce, for the first
time, the principle that the owner of goods might practically
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give the bank a mortgage upon his goods in the form of a ware- ;’eclg;’

house receipt. The persons entitled to do this, however, were (P. 107,
: < ¢ P pe Review of

confined to the five classes mentioned in the Aet of 1859 above gyrjier

cited, and the receipt must have been given in the capacity of legislation.

warchouseman, ete., otherwise it was of no value as a transfer

of property. (Royal Canadian Bank v. Ross, 1877, 40 U.C.R.

at p. 473.)

In 1865 the class of persons who might endorse a warehouse Receipt by
receipt was extended so as to allow of its being given by tln!:‘g‘.‘;z"r“'
attorney or agent of the owner. This provision was, however, o
subsequently limited by the Aect of 1871, which enacted that the
receipt, ete., endorsed to the bank should vest in the bank ‘“all
the right and title of the last previous holder thereof, and if such
holder be the agent of the owner within the meaning of the fifty-
ninth chapter of the Consolidated Statutes of the late Province
of Canada, then all the right and title of the owner thereof,”

In 1880 the language of the previous Aet was considerably
changed.  Warehouse receipt was defined to mean any receipt
given by any person for any goods, wares and merchandise in
his actual visible and continued possession, as bailee, in good
fuith, and not as of his own property, and also to include a re-
ceipt given by the keeper of any harbour, cove, pond, wharf,
vard, warehouse, shed, storchouse, tannery, mill or other
place in Canada, for goods, wares and merchandise, being in the
place or in one or more of the places so kept by him, whether
such person is engaged in other business or not, and to inelude
specilications of timber. Bill of lading was declared to comprise
all receipts for goods, wares and merchandise, accompanied by
an obligation to transport the same from the place where they
wore received to some other place, whether by land or water, or
partly by land or partly by water, and by any mode of carriage
whatever,

I'he Act contained provisions similar to those of 1859, as
amended in 1871, vesting in the bank upon endorsement of such
warchouse receipt or bill of lading, all the right and title of the
previous holder or owner (ineluding the case where the previous
holder is the owner’s agent), and also, in amendment of the pre-
vious statutes, provided for the vesting in the bank of all the right
and title of the person from whom the goods, ete., were received
or acquired by the bank, if the receipt or bill of lading is made

|
|
|
|




166 BANK ACT, R.S.C. . 29.

Sec. 86.  directly in favour of the bank, instead of to the previous holder
(P. 167.) or owner

Review of The Act of 1880 likewise enumerated the privileged classes

earlier of oecupations, in which, if a person were engaged, as his osten-

legislation. . : ¢
sible business, he might grant a receipt or a bill of lading direct-

ly to the bank upon his own goods, such receipt to have the same
effect as if the owner or the person giving the receipt or bill of
lading, were different persons

We have seen that this privileged group of persons was first
created in 1861, The list of such persons was gradually extend
ed in 1865, 1871, 1872, 1880 and 1888, by the addition in each
of the years mentioned of persons engaged in certain ed
occupations,

The power thus given to certain classes of persons in effeet
to give a mortgage upon their goods direct to the bank, was au
thorized by the legislature by means of a fiction: namely, by
permitting such persons, as warchousemen, to issue receipts to
themselves as owners, acknowledging that they had certain goods
in their possession to their own order, and then, as owners, to
endorse such receipts to a bank—a fiction that was only slightly

disguised when the transaction took the form of a receipt from I

the owner direct to the bank
Security in In 1890 the law was greatly changed in form, though not in
form of i N v v
Schedule C. substance, The bank was still anthorized to aequire and hold

a warehouse receipt or bill of lading as collateral security, pro-

vided the goods mentioned in such ree r bill of lading were

in the possession of the person givin s bailee in good faith

and not as of Lis own property. B right of the owners of

goods to use the fietion of a war receipt or bill of lading

as a means of obtaining advane such goods was abolished,

this right having been considerably abused (see Royal Canadian

Bank v. Ross, supra

Instead, a new form of security was authorized by see. 74 of

the Aet of 1890 (now see. 88 The privilege of pledging the

pledger’s own goods for advances was no longer limited to cer-

tain named classes, but any person engaged in business as a

wholesale manufacturer of goods, wares and merchandise, and

any wholesale purchaser or shipper of produets of agrieulture,

the forest and mine, or the sea, lake and rivers, and any whole-
sale purchaser or shipper of live stock or dead stock and the
produets thercof, was authorized to give to the bank security as
mentioned in the Aet.
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16, WAREHOUSE RECEIPTS, ETC., AS COLLATERAL SECURITY,

In regard to the purpose for which a bank might take a ware-
house receipt or bill of lading, the Aet of 1871 enabled the bank
to acquire and hold such documents not only for the due pay
ment of any bill or note discounted by the bank in the regular
course of its banking business, (as provided in the Aet of 1859),
but also *‘for any debt which might become due te the bank
under any eredit opened or liability incurred by the bank for or
on behalf of the holder or owner of such bill of lading, ete., or
for any other debt to become due to the bank.”” 1In 1880, how-
ever, the right of the bank was confined to holding these doecu-
ments as “‘eollateral seeurity for the payment of any debt in-
curred in its favour in the course of its banking business.”’

['his provision was carried into the Bank Aet of 1890 and re
mained unchanged until 1900, when the words “‘or as seeurity
for any liability incurred by it for any person’’ were added.

86. The bank may acquire and hold any warehouse receipt
or bill of lading as collateral security for the payment of any
debt incurred in its favour, or as security for any liability in-
curred by it for any person, in the course of its banking busi
ness

2. Any warehouse receipt or bill of lading so aequired shall
vest in the bank, from the date of the acquisition thereof,

a) all the right and title to such warehouse receipt or bill

of lading and to the goods covered thereby of the rrevious

holder or owner thercof; or,

b) all the right and title to the goods, wares and merchan-
dise mentioned therein of the person from whom the same
were received or acquired by the bank, if the warehouse
receipt or bill of lading is made directly in favour of the
bank, instead of to the previous holder or owner of such
goods, wares and merchandise. 53 V., e, 31, s. 73; 63-64

V., e. 26, s.

I'his section prior to 1906 constituted one section with see.
7. It was divided into its present sub-sections in that year.

This section and see. 88 must be read subject to the provi-
sions of see. 90. They are both importan! exceptions to the pro-
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Purpose for
which receipt
may be
taken.

Warehouse
receipts and
bills of
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Effect of
taking
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Sec. 86. vyisions of see. 76, which forbid a bank to lend money or make
advances upon the security of any goods, wares and merchan-

dise.

The bank may acquire,

The method of acquiring is not preseribed. A warehouse re-
ceipt or bill of lading may be transferred either by delivery,
after endorsement in blank (Bank of Hamilton v. Noye, 1885,
9 O.R. 631), or by special endorsement to the bank. If the
document at the time of delivery to the bank has not been en
dorsed by the person in whose favour it is, the omission could
doubtless be supplied subsequently. See. 87 speaks of such a
document being transferred either by endorsement or by deli-
very.

But the absence of the endorsement pu’s the bank upon
enquiry, and the mere delivery of the document to the bank by
the person who has possession of it will not by itself affect the

outstanding interest of the person in whose favour the document
is made out. (Gosselin v. Ontario Bank, 1905, 36 S.C.R. 407

/n_tl/x,qlu', power,
The question of legislative power in regard to warchouse re

ceipts is discussed in the notes to see. 88

Warchouse receipt

Warehouse receipt as used in this Act is defined by see. 2(g

A statement of the place where the goods are stored is nn\
essential to the bank’s seeurity.

Inasmuch as the present Aet, (unlike the Aets in foree prior
to 1890), does not provide for a warehouseman, ete., who is also
the owner of goods giving a receipt to the bank upon such goods,
it would seem to follow that if a person, though apparently a

warehouseman, were really the owner of the goods mentioned
in the receipt issued by him, such reeeipt would not afford to
the bank any security as against exeeution ecreditors or others
not elaiming through the owner. A banker, before making an
advanee upon the security of a warehouse receipt, ought to sat-
isfy himself that the receipt has been issued by a person whose
possession is actual, visible and continuous, and who is himself
a bailee in good faith.
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make The definition of warchouse receipt diseriminates between See. 86.
rehan- three classes of receipts, namely:

1. A receipt given by any person for goods in his actual vis- Warehouse
ible and continued possession as bailee thereof in good faith and receipt.
not as of his own property.

1se re 2. A receipt given by any person who is the owner or keeper
livery, f u warchouse, ete., or other place for the storage of goods, for
1885, Is delivered to him as bailee, and actually in the place or one
If the the places owned or kept by him, whether he is engaged in
en en- ither business or not.
could \ receipt given by any person in charge of logs or timber
uch a n transit from timber limits or other lands to their place of
7 del stination,
[t has been said that the same sort of proof is not required in
upon he case of a warehouseman giving such receipts as in the case
mk by 1 mere bailee of the goods. If a reeeipt is issued by a ware-
et the houseman, the test of its validity does not necessarily depend
ument ipon proof that he was actually, visibly and eontinuously in
107 session.  (Boyd, C., in Re Monteith, 1886, 10 O.R. at p. 540;
ee judgment of Proudfoot, J., in the same case at p. 549,
note that the wording of the present Aet is slightly differ
15¢ I from that of the Act of 1880 under which that case arose.)

In giving effect to the transfer of vouchers of the class of

house receipts, the legislature has added a mode of trans-

ring personal property to those previously known to the law.

2(9 he legislation which permits a change of property to be effected

is not he endorsement of the receipt of the custodian of the pro-

does not ignore the prineiple of the Bills of Sale Aets,

» prior it deals only with property which is out of the actual

is also sion of its owner. Similarly when the owner, under form-

goods, cts, now repealed, was in some cases enabled to give his own

ntly a pt as security, that power was extended only to an owner

‘lm;u-l » was engaged in the calling of a warchouseman, ete., and
ord to ave reeeipts in his eapacity as such.

"lh' rs

But the attempt to transfer the property by transfer of
rehouse receipt while retaining the actual possession, is not
withorized by this section. (Cf. Milloy v. Kerr, 1878, 3 A.R.

mng an
to sal

it p. 368, S.C. affirmed, 8 S.C.R. 474.) See, however, sec, 88
hich does authorize a transfer which conflicts directly with the
prineiple of the Bills of Sales Aets

whose

iimself
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Warehouse
receipt.
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It has been said that the words of the definition are aimed
against the ‘‘casual ereation of a warehouseman for a tempor-
ary purpose.”” (Moss, C.J.A., in Milloy v. Kerr, 1878, 3 A.R.
at p. 360.)

While, however, the possession must not be fietitious and the
premises in which the goods are stored must be kept by the
bailee bond fide (Re Monteith, 1885, 10 O.R. ! , it is not striet-
ly necessary that the premises must be kept by him for the pur-

pose of warehousing goods in general, or the goods mentioned
in the receipt in particular, A receipt granted by any person
who has actual possession in the sense of the Aet, and who is
not the owner, is valid whether he keeps a warehouse or not,
e.g., if a person puts some furniture in his neighbour’s house
and takes a receipt in proper form, that is a warehouse receipt
under the Aet, though not, perhaps, a desirable banking secur-
ity.

In Ontario Bank v. O'Reilly, 1906, 12 O.L.R. 420, a storage
and warehouse firm consisted of A, and B., and a commission
and produce firm consisted of A, B. and C. The eommission
firm purchased goods and warchoused them with the storage
firm. A. issued receipts in the name of the storage firm to C,,
as representing the commission firm. The receipts were en-
dorsed by C. to the plaintifft bank as security for notes
discounted. It was held that A., in signing such re
ceipts, was not in any sense giving receipts ‘‘as of his
own property’” within the meaning of sec. 2 of the Bank Aect,
the two firms being distinet entities, which, sinee the Judieature
Act, were capable of maintaining an action at law one against
the other,

A warchouse receipt within the Aect could not formerly be
given to a bank for logs or timber in transit from the woods
where they were eut to the mill, because they were not actually
in a place owned or kept by the warchouseman, ete. (Tennant
v. Union Bank, 19 A.R. 4, 13, S.C., [1894] A.C. 31), but in
1900 the definition of warchonse receipt was enlarged so as to
include receipts given by any person in charge of logs or timber
in transit from timber limits or other lands to their place of
destination,

On the other hand Iumber stored in a millyard is in a place
““kept by'' the miller within the Act (ibid. 14).
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aimed Except as noted above, the seetion in its present form dates
- from 1890, Specifications of timber are included in the term
AR warchouse receipt under the Act of 1880, but not under the
present Aet,

1 the

Wy .lhv Bill of lading.

striet-
e pur-
tioned

See notes to see. 2(h). A bill of lading is defined as follows:
bill of lading'" includes all receipts for goods, wares or mer-
chandise, accompanied by an undertaking to transport the same
from the place where they were received to some other place, by
any mode of carriage whatever, whether by land or water, or
partly by land and partly by water.

erson
vho is
/
r not,
house
ecelpt Collateral security.
b As to the meaning of collateral seeurity and the obligation
of the lender, on payment of the debt secured, to return or ae-
count for the property taken as security, see notes to see. 76.
On the re-endorsement and delivery of a receipt by the bank,
the pledgor is in as of his former title, not as assignee of the
] bank with the rights given to the latter by the Bank Act. (Mason
to C,, v. Great Western Ry., 1871, 31 U.C.R. 73).
re en-

torage
1ission

1ission

torage

| notes For any debt . . . or liability incurred.
1 Tre-

f his
k Aect,
cature

The debt or liability must be ineurred either contemporan-

eously with the taking of the security or upon a written promise

or agreement, ete. See see, 90,

It is not essential that the borrower should be the owner or

holder of the warehouse receipt. The bank may aequire it as

collateral security for him from a third person, or the receipt

may be issued to a third person for the purpose of being en-

dorsed by him to the bank. (Tennant v. Union Bank, 19 A.R.

stually at p. 6; S.C. [1894] A.C. 31.)

ennant m ; : . ’ A

it e . I'he bank may acquire the receipt from a previous private

wp lender, in which case such lender unght_ be regarded either as
the **previous holder’” or, the transfer being made at the request

timber . .
‘ i of and for the owner, as the agent of the owner.
ace o

\gainst

rly be
woods

or as security for any liability incurred by it for any person.
1 place These words, added in 1900, permit a bank to take security
under this section for any liability ineurred, that is, for that

171
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Effect of
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which will or may result in a debt as, for instance, in the case
of a letter of eredit issued by the bank, where no money aetu-
ally passes from the bank to the eustomer at the time the lia
bility is incurred, but the eredit of the bank is pledged to pay-
ment at a future time.

The distinetion between a debt and a liability is well known
to the law; a liability of a guarantor, for instance, becomes a
debt only when default is made by the prineipal debtor (ef
Cockburn v. Sylvester, 1877, 1 AR, 471).

Shall vest in the bank

The property in the goods passes to the bank with the risk
of loss, so that if an insurance poliey is subjeet to a condition
that the insurance must be in the name of the owner, the
bank must be named as the assured (MeBride v. Gore In-
surance Co,, 1870, 30 U.C.R. 451), although the assignor also
has an insurable interest in the goods (Parsons v. Queen Insur
ance (Clo., 1878, 29 C.P. 188

The bank as owner is entitled to take possession of the goods
whenever it deems it advisable. If the assignor refuses to give
possession of the goods upon demand, the bank may take such
appropriate proceedings under the law of the provinee where
the goods are situated as any other owner of goods may take in
the case of goods wrongfully detained by another person, and
can follow the goods to the same extent as any such owner. The
person withholding possession from the bank is also liable to a
penalty (sec. 144).

The bank as pledgee of a bill of lading may return it to the
pledgor for a limited purpose, (as for instance, to enable the
pledgor to obtain delivery and sell on behalf of the pledgee, and
account for the proeeeds towards satisfaetion of the debt), with
out thereby losing its rights under the contract of pledgeA North-
Western Bank v. Poynter, [1805] A.C. 56; Inglis v. Robertson,
[1898] A.C. 616, 626 The fact that the bank endorses the bill
of lading to the consignee in order to enable him to examine the
goods does not transfer the right of property in them to the
consignee, and if the latter deals with the goods as his own by
re-shipping and selling them, he becomes liable to the bank, in
an action for conversion for the goods or their value. (Imperial
Bank v. Hull, 1901, 4 Terr. L.R. 498, varied 5 Terr. L.R. 313.)
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From the date of its acquisition.

173

Sec. 86,

If the receipt is a security taken in conformity with thePriority of
Act, the time of its acquisition is the test of its priority oversecurity.

an assignment or mortgage of the same goods to another party.
[f the provineial law requires a chattel mortgage or bill of sale
to be registered in order to be valid as against ereditors or a
subsequent assignee or mortgagee for value without notice, then
the taking of the receipt by the bank in good faith gives the
bank priority over an unregistered assignment or mortgage of
any date whatsoever. If by provincial law an assignment or

rage 18 valid without registration as against ereditors, ete.,

s been registered in accordance with provineial law (Trad-
dank v. Brown, 1889, 18 O.R. 430), priority of delivery is

sole test,

It 1s of course quite possible that innocent persons may suf-
r, but the doetrine of the Bills of Sale Aets is more infringed
ipon in theory than in practice by the Bank Aet. The general

tice which prevails on the part of the banks of making ad-
vances to wholesale manufacturers, dealers, ete., for the purpose
f enabling them to earry forward their enterprises until the
products are put on the market, is well known. Therefore, a
private individual who proposes to make an advance to a whole-
sale manufacturer, dealer, ete., may be said to have notice that
produects are probably pledged to the dealer’s banker.

See see, 89, sub-see. 2

¢

Equitable title,

In Dominion Bank v. Davidson, 1885, 12 A.R. 90, a bank

need  money  for the purchase of goods upon the
seceurity  of  the shipping reeeipt and then, in return
for the purchaser’s receipt and undertaking to sell the property
and colleet the proceeds and deposit same in the bank, (the pur-
chaser thereby acknowledging himself to be bailee of the goods
for the bank), returned the shipping receipt to the purchaser.
Ihe purchaser received the goods from the carriers ana ware-
housed them, taking in his own name warehouse receipts, which
he endorsed to the bank, the bank then giving up the bailee re-
ceipt. It was held that no property in the goods had passed to
the purchaser when the bank made the advance, and the bank
was therefore entitled at least as equitable owner, as against
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execution ereditors of the purchaser. See also Cameron v. Per
rin, 1887, 14 A.R. 565, 576,

Previous holder or owner,

A previous holder may be either a previous lender on the
security of the same goods, or a person to whom the receipt or
bill of lading is issued, to be by him endorsed to the bank (see
supra, p. 171), or a person who comes within one of the classes
mentioned in see. 87.

The bank has no other or higher right than the consignor
(Imperial Bank v. Hull, 1901, 4 Terr. L.R. 498, S.C, 5 Terr. L

R. 313.

If the warchouse receipt or bill of lading is made dirvectly
favour of the bank.

This elause impliedly authorizes the receipt to be made direet
to the bank, instead of its being made to the previous holder or
owner and by him endorsed to the bank. It is preferable, how
ever, to have the document in the form of a receipt to the bailor
or shipper and that the bank should aequire it by endorsement
in the usual way.

Under the original Aect of 1859, which provided for a re-
ceipt, ete., being transfered to the bank by endorsement, it was
held that a receipt eould not be given direet to the bank within
the Aet. (Royal Canadian Bank v. Miller, 1870, 29 U.C.R. 266,
and other cases.) The contrary was held under the Act of 1871,
which authorized the bank to aequire such receipt without speei-
fying the manner. (Merchants Bank v. Smith, 1884, 8 S.C.R

Goods, wares and merchandise

These words are defined by sec. 2(f), and see notes to see. 76

The transfer of the receipt, ete,, vests in the bank only the
particular goods mentioned in such receipt, and not goods sub-
stituted for such goods. (Llado v. Morgan, 1874, 23 C.P. 517.)
C'f., however, sub-sec. 2 of see. 88, as to goods substituted in
cases within that sub-section, and see sub-sec. 1 of see. 89, as
to goods manufactured or produced from the goods covered by
a r--m'ipl. ete,
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If the person who gives the receipt fails to keep the goods See. 86.
mentioned therein separate and distinguishable from other
goods and sells some of them, so that he no longer has a sufficient
quantity in all to answer the quantity mentioned in the receipt,
the bank is, perhaps, entitled to hold all the goods in store of
the kind mentioned in the reecipt. (Smith v. Merchants Bank,
1881, 28 (ir. 629, and cases cited at p. 639; S.C. 8 8.C.R. 512.)

It has been said that if, after a wrongful commingling of Goods, wares
goods, the re »iptor indieates certain goods as equivalent to, and and
partly the s me as, those covered by the receipt, the bank i Toerchandiss,
entitled to sueh goods. (Bank of Hamilton v. Noye, 1885, 9 O.
R. 631: ef. Banque d'lochelaga v. Merchants Bank, 1895, 10
Man. R. 361.)
As to realization of security, see see, 89, sub-sec. 3,
See, 143 renders it a eriminal offence to make any false state-
ment in any warehouse reeeipt, ete., given to a bank under this
section

87. If the previous holder of such warehouse receipt or bill When
f lading is any person,— R:h\l:;ux: o
a) entrusted with the possession of the goods, wares and agent.
merchandise mentioned therein, by or by the authority of
the owner thereof; or,
b) to whom such goods, wares and merchandise are, by or
by the authority of the owner thereof, consigned; or,
¢) who, by or by the authority of the owner of such goods,
wares and merchandise, is possessed of any bill of lading,
receipt, order or other document covering the same, such as
is used in the course of business as proof of the possession
or control of goods, wares and merchandise, or as authoriz-
ing or purporting to authorize, either by endorsement or by
delivery, the possessor of sueh a doenment to transfer or
receive the goods, wares and merchandise thereby repre-
sented ;
the bank shall be, upon the acquisition of such warehouse receipt
ir bill of lading, vested with all the right and title of the owner
f such goods, wares and merchandise, subject to the right of
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Presumption
of
possession.
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the owner to have the same transferred to him if the debt or
liability, as security for which such warehouse receipt or bill of
lading is held by the bank, is paid.

2. Any person shall be deemed to be the possessor of such
goods, wares and merchandise, bill of lading, receipt, order or
other document as aforesaid,

(a) who is in actual possession thereof; or,

(b) for whom, or subjeet to whose eontrol, the same are held

by any person. 53 V., e, 31,8 73; 63-64 V., ¢. 26, 5. 15

We have seen (see review of earlier legislation at the begin-
ning of this chapter) that the Aet of 1871 ineluded in the term
“previous holder’ an agent of the owner within the meaning
of C.8.C. 1859, ¢. 59, (a statute founded on the English Factors
Acts and being the predecessor of Artiele 1740 of the Civil Code
of Lower Canada and of the Ontario Aet entitled an Aet respect-
ing Contraets in relation to Goods entrusted to Agents, R.S.0.,
1897, e. 150 In the Bank Aet of 1880, also, the Consolidated
Statute was referred to in regard to the meaning of agent, but
in the Revised Statutes of 1886 the reference to C.8.C., e. 59 was

omitted and a definition of agent was substituted. This defini-
tion was carried into the Aet of 1890 with little modification.

Sub-sees, 2 and 3 of see. 73 of the last mentioned Act are as
follows :

“2, If the previous holder of such warehouse receipt or bill
of lading is the agent of the owner of the goods, wares and mer-
chandise mentioned therein, the bank shall be vested with all
the right and title of the owner thereof, subjeet to his right to
have the same re-transferred to him, if the debt, as security for
which they are held by the bank, is paid:

‘3. In this seetion the expression agent means any person
intrusted with the possession of goods, wares and merchandise,
or to whom the same are consigned, or who is possessed of any
bill of lading, receipt, order or other document used in the course
of business as proof of the possession or control of goods, wares
and merchandise, or authorizing or purporting to authorize,
either by indorsement or by delivery, the possessor of such docu-
ment to transfer or receive the goods, wares and merchandise
thereby represented; and such person shall be deemed the pos-
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sessor of such goods, wares and merchandise, bill of lading, re- See. 87,
ceipt, order or other document as aforesaid, as well if the same
are held by any person for him or subject to his control as if
he is in actual possession thereof,”

[n the revision of 1906 these two sub-sections were re-enacted
as a separate section (87), the clauses being re-arranged. The
new seetion contains all the elements of the former definition of
agent, but the word agent itself is omitted

The terms of sec. 87, and of the definition of agent in the goods

Act of 1890 are wider than those of the Consolidated Statute pledged by

and of the Factors Aets, and decisions must be read with due re- 28ent of

: S _owner,
gard to the differences in wording.  An agent under the Aet of

1890, or the person referred to in see.87 of the present Act, means
1) Any person entrusted with the possession of goods, wares
and merchandise; (2) or to whom the same are consigned; (3)
or who is possessed of (not “‘entrusied with the possession of "’
as in the Factors Aets), a bill of lading or other document of

title as mentioned in the Aect, whether the goods are in his ae-

tual possession or only held by another person for him or sub-

Jeet to his control. The Aet contains no provision similar to

at of the Factors Aets with regard to the effeet of notice to the
pledgee of the faect of the pledgor’s being only an agent or of
his want of authority to make a pledge.

The words of the Act seem wide and general, but, perhaps
all that was intended was to import the provisions of the Fae-
tors Aets into the Bank Aet, and to give the same protection
subjeet to the differences in wording above noted) to the bank
dealing with an agent as is given to other persons dealing in
good faith with him. (Cf. Tennant v. Union Bank, 1892, 19 A.
R. at p. 29; S.C., [1894] A.C. 31.)

If this is a correct view of the law, then it will be held that
an agent under the Bank Act must be an agent of that class,
which like factors, have a business, which, when carried to its
lezitimate result, would properly end in selling or receiving pay-
ment for goods. (Cole v. North Western Bank, 1875, L.R.
10 C.P. 354; City Bank v. Barrow, 5 App. Cas. at 678; Bush v.
Fry, 1888, 15 O.R. 122, and ecases cited.)

So far as the power of an agent under the Factors Aets to
pledge goods in his possession is concerned, the controlling word
is “‘entrusted.”” It imports that confidence has been reposed in

the agent by the principal—the owner of the goods
12-——BANK ACT.

and that
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the possession of the goods, at the particular time and in the
particular way they are in the hands of the agent, is intended
and contemplated by the owner. 1If the possession has been
obtained in violation of instructions or by means of a breach
of faith, the goods are not “‘entrusted’’ within the Aect. (Mosh-
ier v. Keenan, 1900, 31 O.R. at p. 660, and eases ecited.)

Jut the power of an agent who is consignee of goods or one
who is possessed of the bill of lading or other doeument of
title, to pledge such goods is not, so far as the bank is con
cerned, subject to any requirement that the goods must be en
trusted to him by the owner. The mere fact that the agent is
the consignee, or has possession of the bill of lading or other
document of title is sufficient to give the bank a valid title by
transfer from him '

Under the Faetors
safely taken by way of pledge from one known to be an agent

a document of title to goods may be

without any enquiry as to his authority. (London Joint Stock
Bank v. Simmons, [1892] A.C. at p. 217.) The same is doubt
less true under the Bank Aet, but it is possible that such a
pledge would be valid only if it is taken in good faith, and with
onut notice that the agent making the same has no authority to
do so or that he is acting mala fide against the owner of the
goods, notwithstanding the omission from the Bank Aect of the
words to this effect in the Factors Aets,

The general rule at common law was that a person in pos-
session of goods could not confer on another, either by sale or
pledge, any better title to the wls than he had himself. (Far
quharson v. King, [1901] 2 K.B. at p. 715.)

If an agent within the Aet pledges goods to one person for
a debt which does not exhaust the whole value of the goods,
they are still in his control, being held by the pledgee *“for him
and subject to his control,”” to the extent to which they are not
exhausted by the pledge, and subjeet to such pledge they may
be further pledged to a bank under this section. (Portalis v.
Tetley, 1867, L.k. 5 Eq. 140

88. The bank may lend money to any wholesale purchaser
or shipper of or dealer in produets of agriculture, the forest,
quarry and mine, or the sea, lakes and rivers, or to any whole

sale purchaser or shipper of or dealer in live stock or dead stock




in the
ended
i been

breach
Mosh

or one
mt of
§ con
be en
rent 18
other
itle by

nay be
agent
Stock
doubt
such a
1 with
rity to
of the
of the

n pos-
sale or

(Far

jon for
goods,
or him
e not
'y may
talis v.

rchaser
forest,
whole

d stoek

16. WAREHOUSE RECEIPTS, ETC., AS COLLATERAL SECURITY, 179

and the produets thereof, upon the security of such products, or _Sec. 88.
: = Upon
of such live stock or dead stock and the products thereof. security.
2. The bank may allow the goods, wares and merchandise Removal of

. oods.
wered by such seeurity to be removed and other goods, wares ®

and merchandise, such as mentioned in the last preceding sub-

section, to be substituted therefor, if the goods, wares and mer-

handise so substituted are of substantially the same character,
and «

those

f substantially the same value as, or of less value than, Substitution.

for which they have been so substituted; and the goods,
wares and merchandise so substituted shall be covered by such
irity as if originally covered thereby.

The bank may lend money to any person engaged in Loans to

. . holesale
ness as a wholesale manufacturer of any goods, wares and :”:'Ill‘.a:(lf:
handise, upon the security of the goods, wares and mer- turers.

bu

indise manufactured by him, or procured for such manu-_, .
Security.
facture
{. Any such security, as mentioned in the foregoing provi- oyner may
ns of this seetion, may be given by the owner of said goods, give the
) - security,
and merchandise, stock or produets,

The security may be taken in the form set forth in sche- Form of

. seurity.

lule €' to this Aet, or to the like effect. PR
The bank shall, by virtue of such security, acquire the Same rights

as upon
rights and powers in respeet to the goods, wares and mer- wyrehouse
chandise, stock or products covered thereby, as if it had acquired receipts.
th

ame by virtue of a warehouse receipt. 53 V., e, 31, 5. 74;
63-64 V., e. 26, s. 17.

['his section reproduces the effect of see. 74 of the Act of
1800, as amended by see. 17 of the Aet of 1900,

The present
subdivision, however, dates from 1906. It will be convenient,
the

¢ purpose of referring to the earlier statutes, to note that

the sub-sections of the present Aet are derived as follows: sub-
I from sub-see. 2 (1890), as amended by see. 17 (1900) ; sub-
! from see. 17 (1900) : sub-see. 3 from see. 1 (1890) ; and
subsees. 4, 5 and 6 from sub-see. 3 (1890).

I'he seetion must be read subjeet to see. 90,
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Previous legislation.

At the beginning of this chapter reference is made to some
of the earlier statutes which allowed the owner of goods to bor-
row money upon such goods by means of the fietion of issuing
a receipt to himself and then endorsing it to the bank. Under
the Aet of 1859 it was held that this form of issue and endorse
ment must be strietly observed. (Bank of British North Amer
iea v. Clarkson, 1869, 19 C'.P. 182; ef. Royal Canadian Bank v
Miller, 1870, 29 U.C.R. 266 But under the Aect of 1871, it
\ held by the Supreme Court, reversing the Court of Appeal
for Ontario, that in the ease of a warchouse receipt given by the
owner of goods who was engaged in the ealling of warchouse
man, ete., it was not necessary for such owner to o through the
form of issuing a receipt to himself and then endorsing it to
the bank. A simple acknowledgment that the goods had been
received from the bank, (which was, in the ease in question, the
consignee of the goods), with a note that the document was to
be regarded as a receipt under the provisions of the statute, was
held to be sufficient.  (Merchants Bank v. Smith, 1884, 8 8.(C
R. 512.)

The Aet of 1890 abolished the use of the fietion of a ware
house receipt issued by the owner, and substituted a new se-
curity, being in form an assignment to the bank of goods, wares
and merchandise, to secure the payment of advances made on
bills or notes discounted or a debt contracted.

Although the form was the ereation of the Aet, its effeet
was to be the same as if the bank had aequired the same by
virtue of a warchouse receipt. It is to be borne in mind that
when in 1890 the law was thus re-framed respecting advances
made upon the security of goods in the owner’s possession, it
was assumed that the form and not the essenee was to be chang-
ed. The statute extended the elasses to whom advances eould
be made to others than the particular classes of persons to whom
it was previously limited. Except as above stated there is little
difference between the law governing assignments under see.
88 and that which formerly governed warehouse receipts given
by parties for their own goods
Legistative power.—Conflict with provincial legislation.

This section and see. 86 raise an important question of legis-
lative power as between the Dominion and the provineial legis-
latures
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Under the Banking Acts in forece prior to the Act of 1890,
as we have seen, a bank might acquire and hold, as security for
a loan, a warchouse receipt or bill of lading from any person
engaged in certain named oceupations, (e.g., a saw miller), upon

ch person’s own goods, which warechouse reccipt or bill of
lading should be as valid and effectual as if the owner and the
persons making such warehouse receipt or bill of lading were
different persons, and the warchouse receipt or bill of lading
was equally valid and effectual, although such person’s business

it be confined to the manufacture of his own timber. (Ten-
nant v. Union Bank, [1894] A.C. at p. 44.)

181

See. 88.

I'he Ontario Mercantile Amendment Aet (now R.S.0., 1897, Bank Act

145) also deals with warchouse receipts and other mercantile
locuments which are effectual to transmit the property of gonds'
thout actual delivery. It not only recognizes the negotiability

varehouse receipts by eustodiers who are not the owners of
wls; it extends the privilege to receipts by one who is both
yner and eustodier, but only in ecases where the grantor of
receipts is, from the nature of his trade or calling, a custo-
for others as well as for himself, and therefore in a posi-
tion to give receipts to third parties. The enactments of the
Bank Aet therefore go beyond the provisions of the Mereantile
\mendment Aect.  They omit the limitation of the provineial
stutute, which requires, in order to validate a warehouse receipt
ceustodier who is also owner, that the trade or calling in
vhich he is ostensibly engaged must be one that admits of his
ting reeeipts on behalf of other owners,

The receipts in question in the case of Tennant v. Union
Bank did not comply with the Mercantile Amendment Act, be-
1se it was neither averred nor proved that the firm giving the
pt had the custody of any goods except its own. It was

ied as against the bank’s claim that the subject of ware-
house receipts and of other negotiable doenments which pass the
property in goods without delivery relates to ‘‘Property and
Civil Rights in the Provinee,”” within elause 13 of see. 92 of
British North Ameriea Aet, 1867, and is therefore within
excelusive jurisdietion of the province. The trial judge and
Court of Appeal felt bound by the decision of the Supreme
wirt in Merchants Bank v. Smith, 1882, 8 S.C.R. 512, uphold
the jurisdietion of Parliament. The Judicial Committee

overrides

srovineial
egislation.
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held that warehouse receipts taken as security by a bank in the
course of the business of banking are matters coming within
the class of subjeets deseribed in elause 15 of see, 91 as ** Bank.

and
that the provisions of the Bank Act with respect to such re-
ceipts arve intra vires, even though the effect is to modify civil
rights in the provinece. See. 88 also is elearly within the ruling

ing, incorporation of banks and the issue of paper money,

in Tennant v. Union Bank, and intra vires of the Dominion Par-
linment, and may eonfer upon a bank privileges as a lender
which provineial legislation does not recognize.

This section also may eonflict with, and for the proteetion of
a bank override the provincial Bills of Sales Aets in regard
to conveyances or mortgages of goods where possession is re-
tained by the transferor. Provineial statutes providing that a
bill of sale or chattel mortgage, if not l||l|'\‘ l't‘L’iNh'l‘ml, shall be

void as against ereditors of the grantor or mortgagor, must give

way in favour of a bank which takes security in accordance
with this section. (Tennant v. Union Bank, [1894] A.C. at p.
40.)

If, however, the security taken is not a valid security within
the Aet, it must stand or fall in accordance with the general
law of the province applicable to it. (Halsted v. Bank of Ham
ilton, 1896, 27 O.R. at p. 440; S.C. 24 A.R. 152, 28 S.C.R. 235

It ean now be taken as definitely settled that the exelusive
power to confer upon banks contractual and loaning rights, and
to provide the forms that all securities shall take in connection
therewith, is in the Dominion Parliament as incidental to bank-
ing, and that its enactments are intra vires, even if they are in-
consistent with the provineial law relating to property and civil
rights. (Cf. Cushing v. Dupuy, 1880, 5 App. Cas. 409.) But
the provincial legislature has exclusive jurisdietion with regard
to warchouse receipts, bills of lading and other documents of
title, and with regard to chattel mortgages and other matters
of civil rights in the provinee, otherwise than in connection with
banking or some other subjeet over which exelusive jurisdietion
is given to Parliament

May lend money.

The loan must be made direct to the manufacturer, ete., and
not to some other person, as for instance a private banker, on
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¢ in the
within
*“ Bank-
v,”" and
uch re-
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the security of such manufacturer’s note. The language of this
section is not so wide as that of see. 86 which permits the bank
to acquire a warehouse receipt or bill of lading as collateral se-
wity for the payment of any debt incurred in its favour or as
aurity for any liability ineurred by it for any person, ele.

» ruling
on Par.
lender

Wiholesale.

The Act does not attempt to define this word. In the Cen-
tury Dictionary wholesale is defined as ‘‘buying and selling by
the price or in large quantity; as, a wholesale dealer.”” In the
majority of cases the distinetion between wholesale and retail
s easily made. A wholesale manufacturer, for instance, is the
person who manufaetures for sale in bulk to those who sell in
retail to others. Ordinarily he is the person whose goods reach
shall be the ultimate consumer, not directly but through an intermediary
ust give distributer.  Yet a middleman might sometimes be properly
issed as a wholesale purchaser, ete. The particular eireum-

etion of

regard
n is re-
t that a

ordance
C. at p.

stances of each ease would have to be considered. A banker
it of course to avoid transactions in which there is any
v within ground for doubt.
general
of Ham
R. 235

ixelusive

Wholesale Purchaser or Shipper of or Dealer in,

In the Aet of 1890 two classes of persons were mentioned to
m the bank might lend money under this section: (1) Whole-
‘hts, and sule manufacturers of any goods, wares and merchandise, and
nnection wholesale purchasers or shippers of produects of agrieul-
to bank- ture, the forest, ete., or of live stock or dead stock and the pro
y are in- luets thereof, the loan to be made upon the security of such
and eivil roods, ete., produets, stock and produets thereof respectively.
).) But
h regard
nents of
matters
ion with

Ihe draft bill introduced into the House of Commons eon-
tuined the words “manufacturer or producer,” but it was
pointed out that the interpretation clause defined goods, wares
and merchandise as ineluding ‘‘agrieultural produee’ and that
i producer would therefore include a farmer. The words ‘‘or
producer” were therefore struek out, as it was not intended
that a farmer should be entitled to pledge his produce by virtue

‘isdietion

f this section.

The prineiple of the provisions of see. 88 is not applicable
ete., and
inker, on

to a farmer. These provisions are designed to enable wholesale
inufacturers, purchasers or shippers to obtain advances upon

183

See. 88.
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their goods, produets, ete, in order to enable them to carry
their goods to completion, and transport them from the place n
where they are manufactured or produeed to the market (as
reely be a benefit to the farmer
to bring him within the scope of this section and so render
doubtful his eredit with private lenders, who might otherwise
be willing to make advances on the security of mortgage under
the provincial law. When, however, he has his grain ready for
the market, he may, like any other person, put his property in
the hands of a hailee or warehouseman and obtain a loan under
see. 86, upon the security of the receipt.

the ease may be). It would ses

Wholesale Deales
The words *“‘or dealer in'" were inserted in 1900,

I roducts of the Forest

It was held by the Superior Court in Quebee, in Molsons
Bank v. Beaudry, that lumber which has passed through the
saw mill is no longer the product of the forest within this see-
tion. The judgment was affirmed by the Court of King's Beneh
upon other grounds, only one of the judges in appeal expressing
himself in favour of, and another expressing himself against, such
an interpretation of the words ““produets of the forest,”” 1901,
Q.R. 11 K.B. 212, 1 Com. L.R. 201. Note, however, that a manu-
facturer of sawn lumber is ineluded within the privileges of
sub-see. 3, by virtue of the definition of goods, wares and mer-

chandise as including timber, deals, boards, ete., (see. 2).

Quarry

This word was added in 1900

Substituted qoods, wares and merchandise

Sub-see. 2, added in 1900, is a departure from previous pol-
icy in regard to the rights of a bank with respeet to grain and
other similar merchandise when the specifie goods in existence
at the time the security is taken have been removed and other
like goods substituted by the owner. (Cf. Llado v. Morgan,
1874, 23 C.P, 517 It is to be noted also that the provision
applies only to seeurity taken under sub-see. 1, and not to se-

)

eurity taken undey sub-see. 3, There is no similar provision ap-
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plicable to goods covered by a warehouse receipt. Cf.. however, Sec. 88
notes to see. 86 as to cases of commingling of goods covered by Substituted
warchouse receipt. These cases would doubtless be equally ap- goods.
plicable to securities under see. 88,

The right of substitution does not apply, for instance, to
sawn lumber, if Molsons Bank v. Beaudry, supra, decides that
I lumber is not the produet of the forest, because, in that

it can be pledged only as manufactured goods under sub-

The same prineiple applies to flour, ete,
I'he substitution elause says the ‘‘bank may allow the goods
to be removed,’” ete. It is advisable to have the evi
of the bank’s consent in writing, the most satisfactory
being to have the customer make a formal application for
the bank’s consent, and it would be advisable subsequently from
time to time to obtain from the eunstomer statements of the

Is removed and substituted.
I'he woods substituted must be of substantially the same
mme value as, or of less value

character and of substantially the
than, those for which they have been substituted. If these con-
litions are not fulfilled the assignment would be entirely worth-
as a seeurity on the substituted goods, and the bank’s con-

nt to the removal of the original goods would estop it from

iing the original goods as against a third party acquiring
ipon the faith of such consent. When there is any doubt
to the character or value of the substituted goods it is ad-
le, if there is a sufficiently comprehensive written promise,
¢ a new assignment of the substituted goods,
The bank’s right to hold substituted goods under this see
must be distinguished from the right under see. 89 to re-
ts security on goods manufactured from the goods origin-

ssigned to it The latter right extends both to goods cov-
I by a warehouse receipt and to goods assigned under see. 88

acturer
I'his word as defined by see. 2(i) ‘“‘includes manufacturers
timber, or lumber, maltsters, distillers, brewers, refiners
nd producers of petroleum, tanners, curers, packers, canners
{ meat, pork, fish, fruit or vegetables, and any person who pro-
s by hand, art, process or mechanical means any goods,
wares or merchandise.”’
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The word “manufacturer’ in its widest sense of one who
“makes’’ or ‘‘fabricates,”” or even in the narrower sense of
one who “‘works materials into the form of"’ or ‘‘brings mater-
ial into being as’’ (ef. MeNichol v. Pineh, [1906] 2 K.B. 35
would doubtless include the varions elasses of persons mentioned

in clanse (/). The clause was framed, however, so as expressly
to bring within the operation of the Aet certain classes which
might not be included in the popular meaning of manufacturer
It was thought that, as popularly understood, the term manu-
facturer is rather applied to products which are not so entirely
changed in substance and appearance from the articles from
which they are made as, for instance, distilled, or malt liquor,
Distillers, maltsters and brewers were therefore expressly in-
cluded. Similarly express mention is made of other classes of
persons who are manufacturers in the striet legal sense, but not
perhaps in the ordinary sense

A manufacturey of “‘logs, timber and lumber,”’ was, by the
amendment of 1900, expressed to be ineluded in the term manu-
facturer in order to permit of the pledge of logs, timber and
lumber under see. 88 as well as under see. 86, (Cf. similar
amendment of clause (g) in 1900.) The rest of clause (i
dates from 1890,

The goods of a manufacturer, upon the security of which
the bank may, under this section, make advanees, must be goods
actually manufactured by him or procured for such manufae
ture. They must not be goods procured by him to be sold in
substantially the same condition

May be given by the owner . may be taken in the form
dule C. to this Act or to the like effect

The security for loans anthorized by this seetion may be
taken in any form allowed by the law of the place where the

set forth in Sel

transaction oceurs and where the goods or produets are, but, if
the security is not taken in the form of Schedule C, the loecal
law must be observed, If, for instance, the goods are in Ontario
and a bank takes a ehattel mortg

+ as seenrity, it must proteet
itself by filing it in the proper office and otherwise complying
with the Bills of Sale and Chattel Mortgage Aet. (Halsted v
Jank of Mamilton, 1896, 27 O.R. at p. 440.)

Sub-see. 5, however, permits the security to be taken in a
special form and sub-see. 6 declares the rights aequired by the
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bank under such form, If this form is used it is valid notwith-
standing that it does not comply with provineial law. (Ten-
nant v. Union Bank, supra.)

I'he form is set out as Schedule C to the Act and, as amend-
ed i 1900 and with some slight verbal alterations introduced
in the revision of 1906, is as follows:

SCHEDULE C.

In consideration of an advance of dollars made by
tl Bank to A.B., for which the said bank holds
the following bills or notes: (describe the bills or notes, if any),
or. in consideration of the discounting of the following bills or

notes by the Bank for A.B.: (describe the bills or
notes).] the goods, wares and merchandise mentioned below are
hereby assigned to the said bank as security for the payment
on op before the day of of the said advance,
together with interest thereon at the rate of per centum
per annum from the day of (or, of the said bills

notes, or renewals thereof, or substitutions therefor, and in-
terest thereon, or as the case may be).
I'his security is given under the provisions of section 88 of
the Bank Aet, and is subject to the provisions of the said Aect.
I'he said goods, wares and merchandise are now owned by
, are now in the possession of , and are
free from any mortgage, lien or charge thereon (or as the case
may be), and are in (place or places where the goods are), and
are the following (description of goods assigned).
Dated, ete
N.B.—The bills or notes and the goods, etc., may be set out

in schedules annexed.)

'robably the intention of the Aet is that under sub-see. 3,
the same person shall own the goods as well as manufacture
them op proeure them for manufacture, but this point is not
elear.

The form apparently contemplates that the person to whom
the advance is made and the person by whom the goods are
owned may be different persons.

The form contained in Schedule C to the original Bank Act
of 1890 contemplated only the net amount of the advance being
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expressed as the consideration for the assignment. The present
form, substituted in 1900, contains an alternative consideration
clause which expressly sanetions the practice of mentioning, in
the case of a discount, only the gross amount of the bills or notes
It might be highly inconvenient in some enses to have to ealeu-
late the charges and deduet them, so as to arrive at the net
amount of the advanece, before the completion of the document.
The form of 1890 also required the bills or notes, if any, to be
fully deseribed. The present form omits the word “*fully.”
Where a new assicnment is taken under a written promise
in connection with a regular line of eredit, the advance being
made by way of overdraft, it is advisable that such new assign-
ment should be drawn to cover all the certain goods eovered by
the promise as security for the whole overdraft at such time
The name of the ownep of the goods and also the name of
the person in whose possession they are (who may be a different
person, as, for instance, when the goods are at a railway sta
tion where the agent cannot give a warehouse receipt, or in hond
under the eharge of the Customs or the Exeise Department

and any mortgage lien or charge on such goods, should be men-

tioned.

The form also provides for the mentioning of the *‘place or
places where the goods are’” and the ‘‘deseription of the goods
assigned.”” The latter is an important essential of the form and
usually involves the former. The deseription in Sehedule C
to the Act of 1890 required the deseription to be “*particular,”
a word which is omitted in the present form. It cannot be as-
sumed, however, that the change in the wording is intended to
do away with the necessity for identifying the goods by the
deseription, and in the absence of deeisions under the Bank Aet
it would be well to comply with the rule laid down in the On
tario Bills of Sales Aet, namely, that all instruments under the
Act shall contain such sufficient and full deseription thereof
that the same may be thereby readily and easily known and dis
tinguished.

The eases are exhaustively digested in Barron and O'Brien
on Chattel Mortgages and Bills of Sale (1897), at pp. 360 et seq.
The following are some of the cases which seem to be applicable
to a seeurity under this seetion of the Bank Act.

The deseription need not be such a one as that, with the
deed in hand, without other enquiry, the property could be
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identified, but there must be such material on the face of the
morteage as would indicate how the property may be identified

189
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{ proper enquiries are instituted (MeCall v. Wolff, 1885, 13 of the goods

S.C.R. at p. 133.)

It is not necessary that the property should be so deseribed
i to enable a person to distinguish the article without having re-
ourse to extrinsie evidence, and merely by easting his eye on them
Rose v. Seott, 1858, 17 U.C.R. 385, 387; Holt v. Carmichael,

1878, 2 A.R. 639, 641
Written deseriptions are to he interpreted in the light of the
fa known to, and in the minds of, the parties at the time;
they are not prepared for strangers, but for those they are to
iffect—the parties and their privies (Willey v. Snyder, 1876,
14 Mich. 60); yet they must be such as will enable the articles
be identified as against third parties, creditors or others,
ming an interest in the property MeCall v. Wolff, supra.)
A mortgage of 100,000 feet of white pine saw logs now on
Pranch, so ealled I'hunder Bay River,”” no dat: being
naished for distinguishing the logs from the mass bearing the
me mark, is void for uncertainty (Richardson v. Alpena, 1879,
10 Mich. 203); but a deseription identifying the property by
rk would be sufficient, if it provided a means of separat

¢ the mortgaged property from others of a like kind Mer-
chants National Bank v. MeLaughlin, 1880, 1 MeCreary, 258
ly the street in which the pro-
jout saying that it is on the

It is not sufficient to state mer

ty mortgaged happens to be v
premises of a named person situate in that street.  Wilson v,

r, 1858, 17 U.C.R. 168

I'he words ““also the stock of gold and silver watches, jewel-
ery and eleetro-silver plate, which at the date hereof is in the
possession of the mortgagor in his said store’ is a sufficient des-
eription, notwithstanding that the eleetro-plated goods and
watches were numbered, and might have been identified thereby.
Segsworth v. Meriden, 1883, 3 O.R. 413.

A deseription of goods as being ‘“‘now in and upon a cer-

n loeality,”” limits the goods to whieh the mortgage refers to
those goods only that were, at the time of the execution of the
mortgage, “‘now in and upon’’ the locus in quo, although goods
upon other premises were intended to be covered by the mort-
gage.  (Donnelly v. Hall, 1885, 7 O.R. 581.)

pledged.
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Where the mortgage is of “‘all the staves 1 have in M. the
same which 1 purchased from F.,”" and it appears that the mort
gagor has no staves in M., but has some close thereto and pur
chased from F., the first part of the deseription may be rejeeted
as false, the remainder being sufficient to pass the property, it
being merely a matter of identification. (Pettis v. Kellogg,
1851, 7 Clush. (Mass.) 456.)

The best deseription often is a general one, such as “‘all the
logs, lumber and produets thercof, which are now in the follow
ing places, namely, "7 Such a deseription would
be suitable even if it oceurs in an assignment which is additional
to one previously taken, and would, if it were valid in other
respects, transfer the goods mentioned in the previous assign-
ment subject to such previous assignment, and in addition, any
goods added sinee such previous assignment or not covered
therehy.

If a contest afterwards arises as to whether certain goods
are covered by the mortgage, it will be necessary for the mortga-
gee to shew that such goods were the property of the mortgagor
and in the specified place at the time of the execution of the
mortgage,

If general words are employed it is necessary that the loca-
tion of the property at the moment of the exeention of the deed
should be defined, and the statement should be added that the
articles are all the goods answering the deseription on the prem-
ises (MeCall v. WolfT, 1885, 13 S.C.R. 130; Harris v. Commer-
cial Bank, 1857, 16 U.C.R. 437, 444 ; Howell v. MeIFarlane, 1857,
16 U.C.R. 469; Re Thirkell, 21 Gr. 492; Ross v. Conger, 56,
14 U.C.R. ; Fraser v. Bank of Toronto, 1860, 19 U.C.R. 381;
Powell v. Bank of Upper Canada, 1871, 11 C.P. 303), or all
the goods, ete, of the mortgagor on the premises deseribed.
(Whiting v. Hovey, 1887, 14 S.C.R. '»I'x- Thompson v. Quirk,
1889, 18 S.C.R. (Appendix) 695, S.C. Cas. 436.)

The same rights and powers as 1f it had acquired the
same by virtue of a warchouse receipt,
See see. 86 and notes thereto as to the effect of the security
taken, and see sec. 90 as to the conditions of its validity and
pl"lul"ll_\'.
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89. If goods, wares and merchandise are manufactured or See. §9.

produced from the goods, wares and merchandise, or any (If.‘\slnro()dn
manuiac-

or tured from

included in or covered by any security given under the last articles
pledged.

them, included in or covered by any warchouse receipt,

preceding seetion, while so covered, the bank holding such ware-

i receipt or security shall hold or econtinue to hold such

goods, wares anrd merchandise, during the process and after
the completion of such manufacture or production, with the
same right and title, and for the same purposes and upon the
same conditions, as it held or eould have held the original goods,
wares and merchandise.
2. All advances made on the security of any bill of lading Prior claim
tnf bank’over

unpaid
preceding section, shall give to the bank making the advances vendor.

or warchouse receipt, or of any security given under the las

a claim for the repayment of the advances on the goods, wares
ind merchandise therein mentioned, or into which they have
en converted, prior to and by preference over the elaim of .
any unpaid vendor: Provided that such preference shall not
iven over the elaim of any unpaid vendor who had a lien
ipon the goods, wares and merchandise at the time of the
wquisition by the bank of such warchouse receipt, bill of lading,
or security, unless the same was acquired without knowledge on
the part of the bank of such lien.

In the event of the non-payment at maturity of any debt Sale of goods
on non-
lmrment of
rod by any seeurity given under the last preceding seetion, debt.

or liability secured by a warehouse receipt or bill of lading, or

the bank may sell the goods, wares and merchandise mentioned
therein, or so much thereof as will suffice to pay such debt or

bility with interest and expenses, returning the surplus, if
any, to the person from whom the warehouse receipt, bill of
lading, or security, or the goods, wares, merchandise mentioned
therein, as the case may be, were acquired: Provided that such Proviso.
power of sale shall be exercised subject to the following pro-

visions, namely :
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Sec. 89. (@) No sale, without the consent in writing of the owner of
Notice. any timber, boards, deals, staves, sawlogs or other lumber,
shall be made under this Aet until notice of the time and
place of such sale has been given by a registered letter,
mailed in the post office, post paid, to the last known
address of the pledgor thereof, at least thirty days prior to

the sale thereof;

Idem (b) No goods, wares and merchandise, other than timber,
boards, deals, staves, saw-logs or other lumber, shall be sold
by the bank under this Aet without the consent of the
owner, until notice of the time and place of sale has been
given by a registered letter, mailed in the post office, post
paid, to the last known address of the pledger thereof, at
least ten days prior to the sale thereof;

Sale by (¢) Every sale, under such power of sale, without the con

auction 5
sent of the owner, shall be made by publie auction, after
notice thereof by advertisement, in at least two newspapers
published in or nearest to the place where the sale is to be
made, stating the time and place thereof; and, if the sale
is in the provinee of Quebee, then at least one of such news-
papers shall be a newspaper published in the English ian

guage, and one other such newspaper shall be a newspaper

published in the French language. 53 V., e. 31, ss. 76, 77

and 78; 63-64 V., c. 26, 5. 19,

This section is a combination of sees, 76 and 77 of the Act
of 1890, and of sec. 78 of the same Act, as amended by sec. 19
of the Act of 1900,

Goods manufactured or produced [from goods pledged.

The Act of 1880 provided that a warchouse receipt given by
a miller, maltster, or packer or cutter of pork for cereal grains
or hogs, should also vest in the bank the title to flour or malt,
pork, bacon or hams manufactured out of the grains or hogs
while held under such receipt. Sub-see. 1 in its present form
dates from 1890, and contains a similar provision of general
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application to any goods, wares or merchandise included in any
warchouse receipt or any security given under sec. 88. A bill
of lading is not mentioned because it covers goods in transit
only
Having regard to the usual course of business in such mat-
ters, flour which is set apart as being the produet of wheat need
t be that which has been made from the identical wheat men
tioned in the receipt, it being physically impossible in many in
is the mills are conducted, that the wheat delivered,
I that only, should produce the flour given for it. (Masor
tireat Western, 1871, 31 U.C.R. 73, 93; ef. Llado v. Morgan
1874, 23 C.P. 517,

\n interesting question is raised by the possible case of two

of raw material entering into the manufacture of certain
goods, and of the owner's having pledged one kind to one bank,
| the other to another bank. Quare, as to the rights of the
tive banks in the manufactured goods.
Doubt may also arise where other material than that covered
the security enters into the manufacture of goods.

Rights to proceeds in case of sale by the receiptor,
In Re Goodfallow, Traders Bank v. Goodfallow, 1890, 19 (s
R. 299 miller, as security for an advance, gave a warehouse

v bank on some wheat “‘and its produet’” stored in his

e died shortly afterwards. In the interval, wheat was
intly going out of the mill, and fresh wheat coming in
before the receiptor’s death, the bank took possession, and
imd a large shortage in the wheat, which had commenced
after the receipt had been given and had continued tc

a greater or less degree all the time. In the administration of the
te it appeared that during the period of shortage some of

the wheat had been converted into flour which had been sold

th

¢ proeceds, which were less than the value of the shortage,
paid to the administrator. It was held that the bank was

tled to the purchase money of the flour.

Re Goodfallow was a case between the bank and the pledgor’s

dministrator (whose rights were no higher than those of the
pledgor himself), and the case was distinguished on this ground
the Supreme Court of Nova Seotia in Union Bank v. Spin
1906, 1 East. L.R. 277. In this ease one Churchill, whe

! 1 corn to a bank by assignment in the form of Sche
IANK ACT.

Sec.

193

89.
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dule C, ground the corn into meal, sold the produet, and fraud.
ulently sought to divert the purchase money to one of his eredi-
tors, the defendant Spinney, by making drafts upon the pur
chaser in Spinney’s favour instead of the bank’s,  On appeal to
the Supreme Court of Canada, however, it was held, reversing
the Court helow, that Spinney knew or, under the eirenmstances,
ought to have known, that the meal was the property of the
bank, and therefore, not being a purchaser in good faith for
value and without notice of the bank’s elaim, he was liable to

the bank for the purchase money in his hands: 33 S.C.R. 1587

Prior claim over h://;":'/ endor
The Aet of 1861 gave to a bank, which had made advances
a bill of lading or reeeipt, a claim on the

on the security of
goods covered by the seeurity, prior to and by way of preferenee
over the elaim of any unpaid vendor—an important provision
beeause, under the law of Lower Canada, and under certain
cirenmstances under the law of Upper Canada, the elaim of
the unpaid vendor of the goods would prevail over that of
person making advanees npon the security of the goods

The Aet of 1865 went further, and gave the bank priority
in regard to advanees on the seeurity of timber, ete., over th
elaim of any unpaid vendor or other crediltor save and cxeepl
claims for wages of labour performed in making and transpor
ing such timber, ete. In 1871, however, the italicized words were
omitted

Sub-see in its present form, dates from 1890. It is to be

noted that any unpaid vendor who had a lien on the goods at
the time of the acquisition by the bank of the warchouse reeeipt
or bill of lading is now protected unless the same was aequired

v on the part of the bank of such lien.

without knowledg

The words “*or into which they have been converted™ refer
to the extended effect given by sub-see. 1 to a warchouse re
eeipt taken as sceurity by a bank.

Sale of goods on won-payment of debt,

Sub-see. 3 dates from 1890, except that in 1900 it was
amended by the insertion of the words “*or liability"" after the
word debt, where it first oecurs—an amendment rendered neces-
sary by the insertion of these words in see. 56,
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I'he express power of sale given by this section is subject See. 80.
the following eonditions:
1. There must be default in payment at maturity of the debt
ired by the doeument under which the goods are held.
Except by the consent of the owner, 30 days’ prior notice
registered letter to the last known address of the pledgor
iven of the time and place of sale of timber, hoards,
staves, saw logs or other lumber, and ten days’ notice in
of other goods.
Exeept by the consent of the owner, the sale must be by
auction, of which a notice is to be duly published as re
by the seetion,
o far as a security is valid only by virtue of sees. 86 and
se conditions must be strictly observed in order to con-
1 valid sale, and the bank is liable to a penalty (see
it sells without complying with the conditions. If a
however, is valid by the general law and in virtue of
eral powers of the bank to take seeurity, there is by the
m law prevailing in the provinees other than Quebee, an
d power of sale on default in payment of the debt se
see notes to see. 81), and such a power would probably
subject to the conditions of this seetion. The conditions
to be read as referring only to a sale made by virtue of

»owner may not only waive the necessity of notice and Waiver of
the notice,and of

sale, but may also agree that the goods shall become
v publie sale.

rty of the bank, and authorize it to sell them by private
and apply the proeeeds upon the debt. Such a transaction

give the bank an absolute title notwithstanding that at I

ption the pledge was invalid by reason of being for a

bt, the rights of ereditors not having arisen at the time

agreement releasing the title in the goods to the bank.
strong v, Buchanan, 1903, 35 N.S.R. 559, 1 Com. L.R. 506.)

oods are lawfully sold under this section, the money that A oplication
us after applying the proeeeds of the sale to the debt se-of proceeds.
I by the warchouse receipt, bill of lading or security is

money held to the use of the person from whom the doen

t or the goods was or were acquired. Such mongy may be

the subjeet of a collateral agreement, oral or written, and
competent for the bank and the borrower to agree that in
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the cvent of sale the surplus shall be applied by the bank in
payment of other debts due by the borrower to the bank
(Thompson v. Molsons Bank, 1889, 16 S.C.R. 664.)
If the goods are of such a nature that they are capable of
division a bank is not justified in sclling a quantity greatly in
excess of what will realize enough to pay its debt. (Gibbs v,
Dominion Bank, 1879, 30 C.P. 36; ef. Prentice v. Consolidated
Bank and Toronto General Trusts v. Central Ontario, eited in
the notes to see, 66.)
If a bank sells goods pledged under a bill of lading and en
dorses the bill to the purchaser but has not itself a good title,
the purchaser may recover the price from the bank as upon an
implied warranty of title and failure of consideration (Peuchen
v. Imperial Bank, 1890, 20 O.R. 325), or may sue upon the im
plied warranty for the value of the goods. (Confederation Life
v. Labatt, 1900, 27 A.R. 321.)
But a bank which has endorsed and delivered a bill of lad-
ing is not obliged by law to give notice of the arrival of the
goods to the endorsee, even if the bank has itself received notice.
Masson v. Merchants Bank, 1898, Q.R. 14 S.C. 293.)

90. The bank shall not acquire or hold any warehouse re-
ceipt or bill of lading, or any such security as aforesaid, to
secure the payment of any bill, note, debt, or liability, unless
such bill, note, debt or liability is negotiated or contracted,

(a) at the time of the acquisition thereof by the bank: or,

(b) upon the written promise or agreement that such ware-

house receipt or bill of lading or security would be given

to the bank:
Provided that such bill, note, debt, or liability may be renewed,
or the time for the payment thereof extended, without affecting
any such seeurity.

2. The bank may,

(a) on shipment of any goods, wares and merchandise for

which it holds a warchouse receipt, or any such security
as aforesaid, surrender such receipt or security and receive
a bill of lading in exchange therefor; or,
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(b) on the receipt of any goods, wares and merchandise for Sec. 90.
which it holds a bill of lading, or any such security as
aforesaid, surrender such bill of lading or security, store
the goods, wares and merchandise, and take a warehouse
receipt therefor, or ship the goods, wares and merchandise,
or part of them, and take another bill of lading therefor.

53V, c 31,8 75; 63-64 V., c. 26, 8. 18.

I'he Statute of 1859, already referred to under see. 86, pro- jarlier
vided that no transfer of a bill of lading or receipt should belegislation.
¢ 1o secure the payment of any bill, note or debt unless such
bill, note or debt was negotiated or contracted at the same time
with the endorsement of such bill of lading or receipt. Substan-
tially this provision was preserved in all the subsequent bank-
ng statutes.

mad

By the Bank Act of 1871 these words were added: “*or upon
e understanding that such bill of lading, ete., would be trans-
ferred to the bank, but such bill, note or debt may be renewed
or the time for the payment thereof extended withont affecting
such security.””

t

A new section was substituted in 1890, which, as amended
n 1900, and with some immaterial verbal alterations made in
1906, is re-enacted in the present section,

Mortgages whether of real or personal property may be
taken by a bank only by way of additional security (see see.
68 Security under secs, 86 and 88 cannot be taken for a
past advance, except upon a written promise or agreement con-
temporaneous with the advance. The reason of the special
powers given to banks to advanee money to wholesale pur-
chasers, shippers and dealers and to manufacturers is to en-
able such persons to bring their goods and produets to comple-
tion and to the market, i.e., to tide over the time between the
purchase and the sale, between the raw product and the finished
article, to facilitate the ‘‘moving of the erops,’” ete. These ob-
Jjects can be accomplished by a transaction which results in an
advance being made at the time of the pledge, or thereafter from
time to time as it may be required, but would not be assisted by
alowing a bank to take security of this kind for an advance
which had been already made.
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Debt or Liability.

As to the meaning of debt or liability, see notes to see. 86,
The words “‘or lability ™ were added to this section and to see,
89 in 1900, on account of the similar addition made in that year
to sec, 86,

Negotiated or contracted

Notes are not “‘negotiated or contracted at the time of the
acquisition”” of a warchouse receipt where there is simply a re-
newal of notes already in the hands of the bank, and a ware-

house receipt is proeured on the occasion of such renewal; no

new advance is made and no valuable consideration is given or
surrendered contemporancously by the bank which might rep-
resent the inception of a new transaction or negotiation of se-
curities.  In the seetion “renewed™ is put in contrast with
“negotiated’’; the latter term refers to the original transfer of
the negotiable instrument from the maker or holder to the bank,
but not to intermediate transfers or renewals taking place dur-
ing the eurreney of the liability whereby no change is made in
the condition of the parties exeept the mere giving of time.
(Dominion Bank v. Oliver, 1889, 17 O.R. 402; Bank of Ham-
ilton v. Halstead, 1897, 28 S.C.R. 235.)

Similarly a note substituted for an overdrawn account, (as,
for instance, in produce accounts where the customer is permit-
ted to overdraw to pay for grain, ete., and to cover by the dis-
counting of a note as soon as he knows what his requirements
are), would not constitute a debt contracted at the time of the
discounting of the note so as to support a security taken at that
time

The faet that for the debt when originally contracted the
bank held security, which it gave up when the renewals were
made and new security taken, cannot assist it. A bill or note
may be renewed without affecting the original security, but it
is not contemplated by the Act that the original security may
be given up and fresh security taken on the renewal. (The
Bank of Hamilton v, Shepherd, 1894, 21 A.R. 156, overruling
Bank of Hamilton v. Noye, 1885, 9 O.R. 631.)

A bill or note taken by a bank on aequiring a seeurity under
this seetion is not **negotiated at the time of the acquisition there-
of " when the person giving the security and to whose account the
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acecds of the bill or note are eredited, is not at liberty to draw  Sec. 90.

nst them exeept on fulfilling certain other conditions.  (Hal- Negotiated
Bank of Hamilton, 1896, 27 O.R. 435, affirmed, 24 A.R.or

152, andd by the Supreme Court, sub nom. Bank of Hamilton \'.m"mwwd‘

, 1897, 28 S.C.R. 235.)

Bank of Hamilton v. Halstead was distinguished by the
Court of Appeal for Ontario in Ontario Bank v. O'Reilly, 1906,
12 O0.L.R. 420, Moss, C.J.0., at p. 432, says: ‘‘In regard to the
chouse receipts now in question, each one was transferred

by indorsement and instrument of hypothecation contempor-
meously with the discount of a promissory note made by the
holders or owners of the warehouse receipts. As a result of
i transaction the plaintifis acquired aud became the holders
promissory note on which the makers were liable, and the
received in their eurrent account the proceeds of the
ount, and in consideration thereof made a transfer or hy-
cation of a warehouse receipt. There was, therefore, a
tion of a note and an aetual advance at the time of the
tsition of the warehouse receipt.” No doubt, it was the case

on most oceasions when a discount was effeeted the aceount
werdrawn, but that was in the course of dealing, and the
mmstanee did not deprive the transaction of its character of
tintion of the note, for the proceeds were placed freely at
disposal of the eustomers, and the drawings on the account

d as before, Therein lies the broad distinetion between
case and IHalsted v. Bank of Hamilton, . . . | a distine
tion which renders this ease analagous to the deeision of the
ster of the Rolls in In re Carew’s Estate Aet, 1862, 31 Beav.
I, to which reference is made by the learned Chief Justice of
the Common Pleas in 27 O.R. at p. 439. On the same page the
irned Chief Justice states his reasons for thinking it impos-

s to treat any of the notes in respect of which the securities

question were given as having been ‘‘negotiated’ in the
sense in which the tgrm is used in see. 75, [now see. 90|, of the
I \et. e says: ‘It is true that the form was gone through
of taking the notes and passing the amount of them to the eredit
of one of the accounts, but contemporaneously with this an
equal amount was placed to the debit of another of the accounts,
md not a farthing of the amounts which the notes represented
ould be touched by Zoellner or made available by him for any
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purpose, unless he should bring to the defendants and leave for
collection or discount eustomers’ paper, which would entitle him
to eredit in account No. 2, for an amount equal to that which
he proposed to withdraw.”” In other words, the proceeds of the
discounts were placed entirvely out of the control of the custo-
mer, and he could make no use of them except upon further
securing the amount of the withdrawals. No such state of faets
exists in this case, and the decision does not assist the defen-
dants.’

Upon the written promise or agreement,

If the bill, note, debt or liability is not negotiated or con-
tracted at the time of the aequisition of the security by the
bank, then the negotiation or contracting must be upon the
written promise or agreement that such security shall be given,
The writing must be given to the bank either at the time of the
negotiation or contracting of the debt or anterior thereto, for
a bill, ete., conld not be said to be negotiated or contracted upon
a written promise which is not then in existence

It has been suggested that the ‘‘agreement’’ must contain
the names of the parties and the consideration, but that the
word “‘promise’’ is a wider term and might be sufficient al-
though it does not contain the essentials of a legal agreement,
sed quare.

In Re Central Bank, Canada Shipping Co.’s Case, 1891, 21
O.R. 515, a case arising under the corresponding seetion of R
S.C. 1886, e, 120, at the time of an advance of money to
pay for eattle, the purchaser agreed that upon the shipment of
the eattle the bill of ladicg should be issued to the bank as
security for repayment of the advanee. The cattle were deliver-
ed to the carriers who had notice and assented to the special
property of the bank. 1t was held that the bank had priority
over creditors who had aitached the cattle on their delivery to
the earriers, but before the bili of lading was made out, (fol-
lowing, but not altogether approving, Merchants Bank v. Suter,
1876, 24 Gr. 356). The effect of the case, if it is good law, 18
that a bank may acquire by anticipation a property in a non-
existing bill of lading, and this must be to acquire by anticipa-
tion some right or title of the previous owner to the goods, of
which the doeument is but the symbol, before the date of the
acquisition of the symbol.
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That such warehouse receipt, ete., would be given.

201

Sec. 90.

It has been held that the goods need not be in esse or in the Written

possession of the borrower at the time the promise or agreemer
to give the warehouse receipt is made. (Royal Canadian Bank'
v. Ross, 1877, 40 U.C.R. 466.)

There has been no decision, however, as to whether a general
promise to give a warehouse receipt upon goods would be suffi-
cient, or whether it is necessary to refer to the precise ware-
house reeceipt which is afterwards actually acquired, e.g., by
ntioning the warehouse, the warehouseman, the quantity and
the deseription of the goods. The latter would be sufficient, but
n practice it would be well to avoid too much particularity, for
f the receipt actually given did not correspond exactly to the

leseription of it contained in the promise, awkward questions
might arise

The use of the word “‘such’ would certainly indicate that
nore 18 l'wlllll‘ml than a gene promise to give a warehouse
receipt.  The goods need not be in existence at the time of the
ng of the promise, but their existence must be in contem-
on, and it should be practicable to give sufficient partieu-

lars to identify them, as, e.g., all the goods of a certain kind
in a specified place. Such a deseription contained both in the
promise and in the warehouse receipt afterwards given in pur
suance of the promise would be sufficient.

Line of credit.

Where a regular line of credit is granted, it is essential that
fore or at the time that the first advance is made thereunder,
written promise should be taken to give security, and ordin-
rily no promise will meet the varying conditions of an active
weount exeept a general one by which the eustomer agrees to
ve security from time to time on all his goods, ete., for all
advances made under the eredit. The written promise must
mention any class of product on which the bank afterwards
lends, and any places where the goods, ete., are stored at the

ne of the taking of the security. In praetice it would be ad-

sable to inelude all elasses of product on which it is likely the
bank may be asked to lend and all places where the customer
is likely to store goods. Such a promise will enable the bank
to take security on such portions of his goods as may seem neces-
sary from time to time,

\{ Promise or
agreement,
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Sec. 90. If subsequently it is desired to make advances larger than
those mentioned in the written promise, but upon goods of the
same nature and stored in the same places as those mentioned
in the promise, a new written promise may be taken covering
the additional amount of advances to be made. 1f, however, it
is desired to make advances upon goods of a different nature,
or, whether of the same or of a different nature, stored in differ-
ent places from those mentioned in the original promise, then
a new promise must be taken for the amount of advances to be
made upon such goods. In this case a separate account must
be kept of advances made under the second promise, and the
proceeds of advances made under one promise must not be used
to repay advances made under the other promise.

When new security is taken under a written promise it is
advisable usually that the bank should retain the old security
until the final repayment of all the advances.

May be rencwed or the time for payment thereof extended.

The renewal or extension is only a continuation of the old
indebtedness. In the absence, however, of special agreement,
payments made by the debtor after the making of the advances
are in the ordinary course between debtor and ereditor placed
against the earliest items of the indebtedness, when no special
direction has been given by the debtor and no speeial appro
priation made by the ereditor. (Gibbs v. Dominion Bank, 1879,
30 C.P. 36).

Exchange or substitulion of sccurities,

A borrower had been in the habit of buying hops from time
to time and giving the bank pledges of the same for the purpose
of raising money to pay for them, and then at the request of
the bank, he constituted his bookkeeper his warehouseman, and
the latter issued warchouse receipts to the bank in substitution
for the pledges theretofore held, there being no further advance
made when the new securities were given, It was held that this
exchange of securities should be treated as authorized under
sub-see. 2 of this section. (Conn. v, Smith, 1897, 28 O.R. 629.)

In the case of a casual or isolated loan it is necessary that
a security taken by a bank under section 86 or section
88 should not be given up, but should be held by
the bank until the debt or liability has been absolutely extin-
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guished, unless such security is taken in pursuance of a written

reement drawn so as to admit of the substitution of a new
security, or unless the substitution falls within the provisions
of subsee. 2 of see. 88, Otherwise the bank could not validly
take any sceurity other than the one taken at the time the loan
is made. It is often advisable even when the loan is made at
the time of the taking of the seeurity that there should be a
written promise to give further security, so that the bank would
be in a position to take further security if it deemed it necessary
without making any further advance.

Curing defects.
[f an assignment taken 1s defeetive the security may be perfeet-

ed by a new assignment in pursuance of a written promise made
at the time of or before the making of the advances. If there
s no written promise, brt subsequent advances are made upon
the security of new assignments, with or without a written pro-
mise to give further assignments, the lialility account relating
to the first advance should be closed so far as new advi nees are
concerned.  The old loan eannot of course be poid our of the
proceeds of the new loan, but subsequent receipts on the custo-
mer'’s account can be applied on the repayment of the old
loan, which may thus be ultimately wiped out, and leave the out-
standing advances all covered by the new assignment,

Penalties
See sees, 143 and 144,
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CHAPTER XVIL
INTEREST AND C'OLLECTION AND AGENCY FEES,

91. The bank may stipulate for, take, reserve or exact any
rate of interest or discount, not exceeding seven per centum per
annum, and may receive and take in advance, any such rate,
but no higher rate of interest shall be recoverable by the bank
53 V., e. 31, s. 80.

92. The bank may allow any rate of interest whatever upon

money deposited with it. 53 V., ¢. 31, s. 80

Prior to the statute 29 and 30 Viet., e. 10, (1866), a bank
exacting a higher rate of interest and discount than seven per
cent. was liable under the law of the late Provinee of Canada
to the penalties and forfeitures of C.8.C. 1859, e. 58—these hav-
ing been kept in foree as regards banks after they were re-
pealed against individuals. (Drake v. Bank of Toronto, 1862,
9 Gr. 116, 133.) The first mentioned statute enacted that no
bank should be liable to any penalty or forfeiture for usury
under the Consolidated Statute, but that the amount of interest
or eommission should remain as limited thereby, It was held that
the amending statute relieved the bank not only from the penal
consequences of eontravening the former Act, but also from the
loss or forfeiture of the money advanced and of the security
received. (Commereial Bank v. Cotton, 1867, 17 C.P. 447

In 1867 the provision was enacted which was re-enacted by
the General Banking Aect of 1871, and from there transeribed
into the Bank Act of 1890, as sec. 80, in the following words:

““80. The bank shall not be liable to ineur any penalty or
forfeiture for usury, and may stipulate for, take, reserve or
exact any rate of interest or discount not exceeding seven per
cent. per annum, and may receive and take in advance any
such rate, but no higher rate of interest shall be recoverable by
the bank; and the bank may allow any rate of interest what-
ever upon money deposited with it."”
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17. INTEREST AND COLLECTION CHARGES,

Iv the revision of 1906 the first clause of the section just

205

Sec. 92.

quoted has been omitted, and the remainder of the section has ysury laws.

been re-enacted as sees. 91 and 92,

In 1872 a further statute velating to interest was passed. It
recited the provisions of the Aet of 1871 (sec. 80 of the Aet of
1800 above referred to), and recited further that in some of
the provinees of Canada laws might be in force imposing pen-
alties on parties other than banks for taking, or stipulating, or
paying more than a certain rate of interest, and that doubts
might arise as to the effeet of such laws in certain cases as to
parties, other than the bank, to negotiable securities discounted
or otherwise aequired and held by any bank. The statute then
nacted the provisions which were afterwards re-enacted in the
Bank Act of 1890, as see. 81, in the following words:

“¥1. No promissory note, hill of exchange or other negotiable
wenrity, discounted by or indorsed or otherwise assigned to the
bank, shall be held to be void, usnrions or tainted by usury,

s regards sneh bank, or any maker, drawer, aceeptor, indorser,

or other party thereto, or bond fide holder
thereol, nor shall any party thereto be subject to any penalty
or forfeiture by reason of any rate of interest taken, stipulated
or received by sueh bank, on or with respeet to such promissory
note, bill of exehange, or other negotiable security, or paid or
allowed by any party thereto to another in compensation for,
or in consideration of the rate of interest taken or to be taken
thereon by such bank; but no party thereto, other than the
hank, shall be entitled to recover or liable to pay more than the
winl rate of interest in the provinee where the suit is brought,
nor shall the bank be entitled to recover a higher rate than
seven per cent. per annum: and no innocent holder of or party
to any promissory note, bill of exchange or other negotiable
seenvity, shall, in any ease be deprived of any remedy against
any party thereto, or liable to any penalty or forfeiture, by rea-
son of any usury or offence against the laws of any such pro-
ding inter committed in respeet of such note,
Lill or negotiable seeurity, without the complicity or consent of
such inmocent holder or party.”

This section was omitted from the Bank Act in the revision
of 1906. It became practically obsolete in 1890, when by 53
Viet,, e, 34, the various provineial statntes relating to interest

indorsee thereof,

vinee, res

pyepees
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Usury laws
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and usury consolidated in R.S.C, 1886, ¢, 127, sees. 9 to 30,
were repealed. It has been set out above, however, because
some of the recent deeisions, presently to be noted, have referred
to its provisions, Cf, also see. 59 of the Bills of Exchange Aet,
[lt/l‘ll.

The Interest Aet (R.S.C., e, 120), provides (sees. 2 and 3
2, Except as otherwise provided by this or by any other Aect
of the Parliament of Canada, any person may stipulate for, al-
low and exact, on any contract or agreement whatsoever, any
rate of interest or discount which is agreed upon. 3. Except
to liabilities existing immediately before the seventh day of

July, one thousand nine hundred, whenever any interest is pay
able by the agreement of parties or by law, and no rate is fixed
by such agreement or by law, the rate of interest shall be five
per centum per annum.’” Prior to the Tth of July, 1900, the
rate in such eases was six per cent

The Money-Lenders' Aet (R.S.C., e, 122), which limits the
rate of interest in certain cases, applies only to **money-lenders”
as defined in the Aet

There is, then, no law now in foree which renders a bank
“liable to ineur any penalty or forfeiture for usury.”

A bank may stipulate for any rate of interest or discount
whatever without thereby invalidating the contract of loan or
pledge. (Quinlan v. Gordon, 1861, 20 Gr. (Appendix) 1; Adams
v. Bank of Montreal, 1899, 8 B.C.R. at p. 316, 1 Com. L.R. at
p. 250; S.C. 31 S.C.R. 223.) But if compelled to sue for the
interest, the bank cannot recover more than seven per cent.
(Bank of Montreal v. Hartman, 1905, 2 West. L.R. 57) ; for all
beyond the legal rate, the court will hold the contract void
(Quinlan v. Gordon, supra

After maturity the rate of interest is limited to seven per
cent, or other smaller rate stipulated for. If no particular rate
of interest after maturity has been stipulated for, the bank
can recover only the rate of interest allowed in such a case by
the general law. (Royal Canadian Bank v. Shaw, 1871, 21 C
P. 455; Bank of B.N.A. v. Bossuyt, 15 Man. R. 266; ef. St
John v. Rykert, 1884, 10 S.C.R. 278; People’s Loan v. Grant,
1890, 18 S.C.R. 262,

If a bank retains or debits the debtor’s account with interest
in excess of seven per cent., the debtor is entitled to recover
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INTEREST

AND COLLECTION CHARGES,

back the excess or is entitled to eredit for the excess so charged See. 92.
in an action by the bank. (Canadian Bank of Commerce v. Me-
Donald, 1906, 3 West. L.R. 90, at pp. 101, ¢t seq.; Banque de
St. Hyaeinthe v. Sarrazin, 1892, Q.R. 2 8.C. 96.) To allow re-
wvery baek of such interest is not in effeet to enforee a penalty
or forfeiture for usury; it is not a proceeding for usury, though
the action is brought on account of usury. (Kierzkowski v.
Dorion, 1868, L.R. 2 P.C. 291, at p. 314.)

If, however, the debtor voluntarily pays the excess of inter- But not if
est over seven per cent. as, e.g., by giving his cheque to the ®x¢ess

voluntarily

bank for such excess as shewn by the bank’s monthly statement, paid by him.
he cannot recover back the exeess and is not entitled in an aetion

the bank to have the amount of the excess so paid applied
on account of the prineipal or of the interest caleulated at

ven per eent. only.  (Canadian Bank of Commeree v. MeDon-
ild, supra; Bank of B.N.A. v. Bossuyt, supra; Quinlan v. Gor-
don, supra; Hutton v. Federal Bank, 1883, 9 P.R. at p. 581.)
I'he dictum of Pagnuelo, J., in Banque de St. Hyacinthe, supra,
to the effect that the prohibition of the Aet is one “‘of publie
order,” and that, therefore, a person who has paid to a bank
interest in exeess of the rate fixed by the Aet, may recover back

ess, wis not necessary to the deecision of the case. In
t case the exeess of interest was retained by the bank, but
ot in any other sense paid by the debtor.
ll has been held that a third party, e.g., an execution eredi-
tor of the debtor, is not entitled to eompel the bank to account
interest charged by it in excess of seven per cent. (Benal-
v. Bank of B.N.A., 1905, ind"nn-nl of the Territorial Court
of the Yukon 'l‘vl‘l'ilnl'.\' (ef. 36 S.C.R. 120), as l‘X[\I:lillNl in
Ritehie v. Canadian Bank of Commerce, 1905, 2 West. L.R. 499,
at p. 501.)
A bank may also receive and retain, in addition to the dis-
connt, the collection or agency charges authorized by secs. 93
a4 94,

93. When any note, bill, or other negotiable security or Percenta
paper, payable at any of the bank’s places or seats of business, (l'"r""“b"
branches, agencies or offices of discount and deposit in (‘anmdn,('"”l‘c'-lon
is disecounted at any other of the bank’s places or seats of busi-
ness, branches, agencies or offices of discount and deposit, the

207
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Sec. 93.  bank may, in order to defray the expenses attending the collee-
tion thereof, receive or retain, in addition to the discount there.
on, a percentage caleulated upon the amount of such note, bill,
or other negotiable security or paper, not exceeding, if the note,
bill, or other negotiable seeurity or paper is to run,

(a) for less than thirty days, one-cighth of one per centum;

(b) for thirty days or over but less than sixty days, one-
fourth of one per centum;

(¢) for sixty days or over but less than ninety days, three
cighths of one per centum; and,

d) for ninety days or over, one-half of one per eentum

MV, e 31,5 82

Execept for some verbal re-arrangement made in the revi
sion ol 1906, this seetion dates from the Aects of 1867 and 1871,
Cf. see. 91 as to rate of interest allowed by law, and see. 94 as
to collection fees on negotiable paper payable at places other
than the place of disecount or a branch or ageney of the same
bank.

A bank is not entitled to charge any disecount or commis
sion for the eashing of any official cheque of the Government of
Canada, or of any department thereof, whether drawn on the
bank cashing the cheque or on any other bank (see. 98),

Agency 94. The bank may, in discounting any note, bill or other
charges negotiable security or paper, bond fide payable at any place in
Canada, other than that at which it is discounted, and other
than one of its own places or seats of business, branches, agen
cies or offices of disecount and deposit in Canada, receive and
retain, in addition to the discount thereon, a sum not exceeding
one-half of one per centum on the amount thereof, to deiray the
expenses of ageney and charges in colleeting the same, 53 V.,
e, 31, s. 83.

This section dates from the Acts of 1867 and 1871. Cf. sec

93.
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CHHAPTER XVIIL
DEePosSITS AND THE CURRENT ACCOUNT.

['he receiving of deposits and the honouring of eheques upon
ay be considered as the primary funetion of a bank, see
pter XV, supra, on the **Business and Powers of a Bank.”

I'he diseussion in this chapter will partially include the rights

ibilities of a bank in respeet to cheques drawn upon it.

S so sees. 165, o seq., of the Bills of Exchange Act, Chap

LL, infra.
I'he subject of a bank’s lien upon securities or money of the

in its hands is discussed in the notes to see. 77.
to the duty of the bank in regard to its customer’s aceep
s made payable at the bank, see notes, supra, p. 132,

95. The bank may, subject to the provisions of this »"""i““‘]n-pm(s
thon

it the ;l*l”l“l'l'.h aid, assistance or intervention of any may be
received
from persons
wive da 2 Pan - R atavay Unable to
receive deposits from any person whomsoever, whats o ermadiy

, status or condition in life, and whether such per-

ns

on is qualified by law to enter into ordinary contracts or

1t ; and,
from time to time repay any or all of the principal
thereof, and pay the whole or any part of the interest there-
on to such person, unless before such repayment the money
so deposited in the bank is lawfully claimed as the pro
perty of some other person.
2. In the ease of any such lawful claim the money so de Payments
sited may be paid to the depositor with the consent of the by consent.
mt, or to the claimant with the consent of the depositor
If the person making any such deposit could not, under Deposit
law of the province where the deposit is made, deposit and —
draw money in and from a bank without this section, the

il amount to be received from such person on deposit shall
l4—BANK ACT
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not, at any time, exceed the sum of five hundred dollars. 53 V,

e. 31, s. ¢

This section dates from 1890, exeept for some re-arrange-
ment of the wording in 1906, The Aets of 1867 and 1871 au-
thorized the bank merely to open offices of diseount and deposit.

The section enables a bank in receiving deposits, to some ex-
tent, to deal with persons otherwise incompetent by provineial
law to contract (Re Central Bank, Morton and Block's
Claims, 1889, 17 O.R. at p. 584.) Up to an aggregate amount
of $500 the bank may receive deposits from any person without
regard to whether by provineial law such person could deposit
money in, and withdraw money from, a bank.

As to the jurisdiction of Parliament to override provineial
law in this respeet, ef. Tennant v. Union Bank, discussed in
the notes to see. 88,

Locality of deposits.

A bank with regard to deposits received and deposit receipts
issued is resident in the provinee where the transaction takes
place, and the deposit receipt has a locality in that provinee,
so that the estate to which it belongs may be liable to succession
duty in respeet of it, although the deccased payee was domiciled
in a foreign country (Attorney-General v. Newman, 1901, 1 0.
L.R. 511; In re Succession Duty Aet, 1902, 9 B.C.R. 174), and
the bank may be served and the deposit attached in that pro-
vince as a debt due to the depositor. (County of Wentworth
v. Smith, 1893, 15 P.R. 372.) The bank is protected by pay-
ment into court in pursuance of order of court made in the pro-
vince where the deposit is situate. (Harris v. Cordingly, 1899,
Q.R. 16 8.C. 501.)

Bank a debtor in rvespect of deposits.

The bank is a debtor to the eustomer (Foley v. Hill, 1848,
2 H.L.C. 28; Robarts v. Tucker, 1851, 16 Q.B. 560; Webb v.
Derbyshire, [1906] 1 Ch. 135), not a bailee or a trustee (Ex
parte Waring, 1866, 36 L.J. Ch. 151), in respect of money de-
posited with it, and not actually appropriated to a particular
purpose. (Farley v, Turner, 1857, 26 L.J. Ch. 710.)
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18. DEPOSITS AND THE CURRENT ACCOUNT,

And the relation is still that of debtor and ereditor if the
customer  has overdrawn his aecount. (Cunliffe Brooks v.
Blackburn, 1884, 9 App. Cas. 857.)

It follows that upon the insolvency of the bank the eustomer
has merely a right of proof in respect of his current or deposit
accounts,  (Re Barned's Bank, 1870, 39 L.J. Ch. 635.)

It follows also that the bank can be discharged only by pay-
ments made to the customer, his agent or principal (Sims v.
Bond, 1833, 5 B. & Ad. 389), or to some person who by mer-
cantile law ean give a good discharge.

Interest on deposits.

Interest is not payable on a deposit or loan except by statute
or by express agreement (Edwards v. Vere, 1833, 5 B. & Ad.
282; in re Gosman, 1881, 17 Ch. D. 771), or where a contract
to pay interest may be implied from the mode of dealing be-
tween the parties (In re Dunean & Co., [1905] 1 Ch. 307; In
re East of England Banking Co., 1868, L.R. 4 Ch. 14), the
usage of trade, or other circumstances.

By section 92 the bank may allow any rate of interest what-
ever upon money deposited with it. Interest-bearing deposits
must be distinguished from other deposits in the annual state-
ment (see, 54).

Obligation to repay deposits and to honour cheques.

The bank must pay its customer’s cheque on presentation
if it has funds sufficient to meet the cheque. (Marzetti v. Wil-
llams, 1830, 1 B. & Ad. 415, 3 R.C. 746 ; Perreault v. Merchants
Bank, 1905, Q.R. 27 S.C. 149,

Substantial damages may be given for dishonouring a cus-
tomer’s cheque, even though proof of special damage be inadmis-
sib Fleming v. Bank of N.Z, [1900] A.C. 577). But if
4 non-trading depositor in the savings department of a bank
has maude his deposit subjeet to special terms, he may, on the
wrongful refusal of the bank to pay to him personally the
amount of the deposit, recover as dumages only the interest and
the money.  The bank having received a deposit subject to cer-
b notice of withdrawal, if required, cannot set up, as a de-
fenee to an aetion for the deposit, the absence of such notice,
unless the refusal to pay was based on that ground. (Hender-
son-v. Bank of Hamilton, 1894, 25 O.R. 641, 22 A.R. 414.)
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If a customer’s cheque is presented for payment, the bank
must decide whether the state of the account between it and the
customer will justify it in paying the cheque. If the cashier
or teller counts out the amount of the cheque and places the
e of the wicket in front of

money upon the counter or the I
him, the payment is complete and cannot be revoked by the
bank, even though the money has not been counted and accept
ed by the person presenting the cheque. (Chambers v. Miller,
1862, 13 C.B. N.S. 125; and cases eited in Hall v. Hateh, 1901,
3 O.LR. 147 The property in the money passes from the
bank to the payee of the cheque so that it can be attached as
his property even before he has touched it with his hand. Hall
v. Hateh, supra

The bank must pay cheques in the order of presentation
(Kilsby v. Williams, 1822, 1 B. & Ald. 815), unless the bank
has notice of the death of the customer or of a countermand
of payment by him (Bills of Exchange Aect, see. 167). In Mar
zetti v, Williams, supra, and Robarts v. Tucker, 1851, 16 Q.B.
560, it is said that the banker is entitled to a reasonab'e time to
satisfy himself of the genuineness of the signature to a cheque
or bill of exchange. Cf, Todd v. Union Bank, 1887, 4 Man. R.
204. But in Bank of England v. Vagliano, [1891] A.C. at p
157, Lord Maenaghten expressly lays it down that bankers who

undertake the duty of paying their customers’ acceptances must
pay off-hand, and this reasoning would seem to apply equally
to cheques

A bank contracting for valuable consideration with a cus-
tomer’s agent or a third party to honour the customer’s out
standing eheques is liable to be sued by the enstomer for breach
of contract in the event of the speeified cheques being subse-
quently  dishonoured Fleming v. Bank of New Zealand,
19001 A.C. 577

Pass-book and vouchers

The effeet of receipt from a bank of a pass-book and vouch
ers, and their retention without ecomment by a eustomer, are eon
sidered in Rex v. Bank of Montreal, 10 O.L.R. 117, by Angln,
J., who deeided that there is no contractual obligation on the
part of the eustomer to examine his pass-book. This case was
affirmed by the Court of Appeal, 1906, 11 O.L.R. 595. Mae
laren, J.A., at p. 605, says: **The trial judge has reviewed very
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fully the leading English and American cases in whieh the
effeet of the receipt from a bank of a pass-book and vou-
chers, and their retention by the customer have been eonsidered
discussed.  He comes to the eonclusion that under the prin-
BO0S the laid down in Leather Manufacturers’ Bank v. Morgan,
front of 17 U.S. 96, and De Frees Critten v. Chemieal National
by the ¢, 102, 171 N.Y. 219, the customer might be held in the
| accept- States to be estopped from objecting where he had failed
+ Miller, heek over his pass-book himself or had not exercised rea-
h, 1901, sonable supervision over the elerk to whom he had entrusted it
rom the under cireumstances where he would not be estopped in Eng-

he bank
and the
cashier

whed as

Hall 1 In support of this conclusion he refers particularly to
a

case of Chatterton v. London and County Bank, 1890-1,
marized report of which appears in Paget on Banking, at
pp. 120 ¢f seq., and also to the cases discussed in Hart on Bank-
t pp. 200-203. It is to be observed that in most of these

ientation
he bank
termand
In Mar-
16 Q.B

» time to

ws the question considered is whether the customer who re-
s his pass-book and vouchers owes a duty to the bank to
ne them, and whether he is estopped from objecting if he
not do so, or does not object hefore the bank has altered
s position.  In the present case there is more. The depart-
ent regularly notified the bank each month that the cheques
I statement had been found correct. Such receipts are not
Il on the same footing as those that are frequently signed
the messenger of the eustomer when he receives the cheques

1 1-]“.“1'
Man. R.
Loatp

zers who

ces must

equally vouchers at the end of the month or at other periods. These
can have little binding effeet unless there is an express
mphied contraet that the customer will examine them and
rt within a reasonable time as to their correctness. Ordin-
the retention of the pass-book and the vouchers without
ction could only operate against the customer where there
I such a contract by way of estoppel, and where the facts
particular case were such as to justify the application of
this doetrine.””  Rex v. Bank of Montreal was affirmed by the
d vouch Supreme Court on the 19th of February, 1907,
are con- \ banker’s pass-book, which is numbered and in which it is
Anglin, stipnlated that the deposits recorded in it will not be repaid
n on the vithout its produetion, is a proper subject of donatio mortis
cnse Was tusa, and delivery of such a book in anticipation of death
5. Mae perates as a transfer of the debt to take effeet upon death.
Brown v. Toronto General Trusts, 1900, 32 O.R. 319.)
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Appropriation and set off in the current account.

Payments to and drawings upon current accounts are taken
to be set off’ against each other automatically the earliest draw-
ing against the earliest payment and so on.  (The “‘rule in Clay-
ton’s Case,”” Devaynes v. Noble, 1816, 1 Mer. 608, 3 R.C. 329,
15 R.R. 161, discussed in The Mecca, [1897] A.C. at pp. 293-
206.)

The rule does not apply to a case where there is no account
current between the parties, or where a contrary intention ap-
pears from the circumstances, (City Discount Co. v. MeLean,
1874, L.R. 9 C.P. 692; Gillies v. Commercial Bank, 1895, 10
Man. R. 460, 479. It may appear from an account rendered
or other circumstances that the ereditor intended not to make any
appropriation, but to reserve the right. The general rule is
that when a debtor is making a payment to his creditor, he
may appropriate the money as he pleases, and the ereditor must
apply it accordingly. (MeArthur v. MeMillan, 1886, 3 Man. R.
377.) If the debtor does not make any appropriation at the
time when he makes the payment, the right of appropriation
devolves upon the ereditor, and he has the right of eleetion “‘up
to the very last moment’’ (The Mecca, supra) and he may make
an appropriation even when he is being examined as a witness
in an action by him against the debtor. (Seymour v. iickett,
[1905] 1 K.B. 715.)

Where an account is continued after dissolution of partner-
ship in the same mode as before, the rule in Clayton’s Case will
apply (Laing v. Campbell, 1865, 36 Beav. 3), but it will be
otherwise where distinet accounts are kept and the new firm,
as creditors, have appropriated a payment to the new account.
(Simson v. Ingham, 1823, 2 B, & C. 65). As to what dealings
with a firm’s account will discharge a retired partner from lia-
bility for an old overdraft, see Rouse v. Bradford, [1894] A.C.
H86.

Where the members of a firm have separate private aceounts
with the bankers of the firm, and a balance is due to the bankers
from the firm, the bankers have no lien for such balance on the
separate accounts. (Richards v. Bank of B.N.A., 1901, 8 B.C.
R. 143, 209; Watts v. Christie, 1849, 11 Beav. 546.)

On the death of a surety for a eurrent account, it is common
practice for the bank to close the aceount and open a fresh one
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18. DEPOSITS AND THE CURRENT ACCOUNT.

with the customer. This prevents the surety’s estate getting
benefit of subsequent payments to current account by the
er In re Sherry, 1884, 25 Ch. D. 692.)

Where an insolvent testator, having a deposit to his eredit
n o bank at the time of his death, was indebted to the bank on
note under diseount, which had not then matured and the
ors did not withdraw or demand the deposit before the
maturity of the note, it was held that the bank might set off the
debt on the note against the deposit, and rank for the balanece
the debt against the estate. (Ontario Bank v. Routhier,
1000, 32 O.R. 67; ef. Thomas v. Smith, 1900, Q.R. 16 S.C. 354.)
he rule in Clayton’s Case, supra, attributing the first
out to the first payments in does not apply
i person who holds money as a trustee or in
ary character pays it to his aceount at his bank-
i mixes it with his own money, and afterwards
s out sums by cheques in the ordinary manner. The
i must be taken to have drawn out his own money in pref-
rence to the trust money. (In re Hallett’s Estate, Knatehbull
v. Hallett, 1879, 13 Ch, D. 696; In re Oatway, Iertslet v. Oat-
way, [1903] 2 Ch. 356.) But the rule does apply as bhetween
two cestui que trustent whose money the trustee has paid into
his own account, so that the first sum paid in will be held to
I been first drawn out, (In re Hallett, supra; In re Sten-
ning, Wood v. Stenning, [1895] 2 Ch. 433; Bailey v. Jellett,
884, 9 ALR. 187
If money held by a person in a fidueiary character has been
I by him to his account at his bankers, the person for whom
¢ld the money can follow it, and has a charge on the balance
the banker’s hands (In re Hallett's Estate, supra), but for
purpose there must be a speeific fund, capable of being
lentified, into whieh the trust money has been converted. (In
Hallett & Co., Ex parte Blane, [1894] 2 Q.B. 237.)
If

a customer keeps several accounts at a bank they may be

ted as one by the bank for the purpose of setting off a debit
balance in one against a credit balance in another. (In re
European Bank, Agra Bank’s Claim, 18 L.R. 8 Ch. 41; ef.
Johnson v. Roberts, 1875, L.R. 10 Ch. 505; Mutton v. Peat,
19001 2 Ch. 79, and see also the subjeet of a bank’s general

diseussed in the notes to see. 77.)
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See. 95, I).Iu»\// recepls,
A bank may under the Bank Aect issue a certificate or re-

ceipt, commonly known as a ‘‘deposit receipt’’ acknowledging

the deposit with the bank of a certain sum of money and the
obligation of the bank to pay or account for the same with

“or order.”” The
effect of the endorsement of such a receipt by the depositor de

interest to the depositor or to the depositor

pends largely on the wording of the receipt.

There is high authority in favour of the view that a doen-
ment which is a receipt for a certain sum *‘payable to' the de
positor or order, or **which the bank will repay’’ to the deposi-
tor or order, possesses all the qualities of a promissory note not
withstanding that it also contains clauses providing that the sum
deposited, in order to bear interest, must remain in the bank
for a certain period, and that it cannot be withdrawn exeept
on a certain number of days’ notice, and that the receipt must
be given up to the bank when payment is required. (Richer v,
Voyer, 1874, LLR. 5 P.C. at p. 477; Re Central Bank, Morton
& Bloek'’s Claims, 1889, 17 O.R. 574 It has been said (Re
Central Bank pra, at p. 585) that the term requiring the
reccipt to be given up merely expresses what the law would
imply and may be regarded as surplusage, and that the other
clanses referred to have not the effeet of preventing the receipt

from being a promissory note, as they do not make the time of

payment uneertain, It is merely a matter of computation, hav-
ing regard to the date of the receipt, to ascertain when the
money may be withdrawn, and the requirements of previous
notice merely make the receipt one payable so many days after
the ocenrrence of a speeified event, which the holder can deter
mine, such as “*after sight™ or “‘after demand.”’

If ad pPosit reeeipt 18 a promissory note the effeet of en
dorsement to a holder in due course would be to pass the legal
right to the money payable thereunder to the endorsee, who
might recover in his own name and free from all the equities
that might exist between the original holder and the bank. If

it is not a promissory note, but yet is expressed to be payabl
to the depositor or his order, it may nevertheless he so far nego
tiable as to pass a good title to a bond fide purchaser for value
who takes without notice of any infirmity of title. This is on
the ground of representation and estoppel.  (Re Central Bank,
upra, at p. 536 and cases there cited, sed quare.)

-
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Where, however, the receipt is expressed to be payable to
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the depositor and not also to his order, it is said that negotiabil- peposits
ity is negatived (Re Central Bank, supra, at p. 583), and wherc receipt.

the receipt is worded “‘for which the bank will account to’’ the
depositor, it cannot be transferred merely by endorsement and
delivery so as to entitle the holder to demand payment of the
money represented by it.  (Saderquist v. Ontario Bank, 1889,
. 609; Lee v. Bank of British North America, 1879, 30
255, and cases cited.) But if the depositor for valuable
ration endorses such a receipt, and delivers it to another
person with the intention of passing all his right and title to
the money represented by the receipt, which money the bank
pays to such other person, this would be a good defence on equi-
table grounds to an action by the original depositor against the
bank Mander v. Royal Canadian Bank, 1869, 20 C.P. 125;
8.C. 21 C.P. 492.)

\ deposit receipt which on its face states that it is not trans-
ferable and that cheques cannot be drawn against it is clearly
not a negotiable instrument, but the endorsement upon it of an
order to pay and the delivery of the document operate as an
equitable assignment of the fund. It is not necessary to give
notice to the bank in order to complete the assignment (In
re Griffin, [1899] 1 Ch. 408; ef. In re Commereial Bank of
Manitoba, Barkwell’s Claim, 1897, 11 Man. R. 494), although

consie

« may be necessary as against a subsequent assignee.
\ deposit receipt is merely the evidence of a debt, and, not-
vithstanding a condition in the receipt requiring its produetion
before payment, the bank cannot refuse to pay the assignee in
insolvency of the depositor or the depositor himself, provided it
is indemnified not only against double liability, but against double
vexation, (Bank of Montreal v. Little, 1870, 17 Gr. 313, 316.)

96. The bank shall not be bound to see to the execution of
any trust, whether expressed, implied or construetive, to which
any deposit made under the authority of this Act is subjeet.

2. Except only in the case of a lawful claim, by some other
person before repayment, the receipt of the person in whose
name any such deposit stands, or, if it stands in the names of
two persons, the receipt of one, or, if it stands in the names of

Bank not to
see to trusts
n deposits

I(n('n}n of
one of two

Joint
depositors
_sufficient.
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more than two persons, the receipt of a majority of such per-
sons, shall, notwithstanding any trust to which such deposit
is then subjeet, and whether or not the bank sought to be charged
with such trust, and with which the deposit has been made, had
notice thereof, be a sufficient discharge to all coneerned for the
payment of any money payable in respect of such deposit.

3. The bank shall not be bound to see to the application of
the money paid upon such receipt. 53 V., e. ol, s, 84.

Seetion 52 provides that the bank shall not be bound to see
to the execution of any trust to which any share of its stock
is subjeet. This seetion eontains a similar provision as to any
trust to which any deposit made under the authority of this
section is subject,

There are, however, differences in the wording of the two
sections.  Firstly, in the case of shareholders, the reeceipt of
one of two or more persons in whose name shares stand is a
sufficient receipt to the bank for any money payable in respeet
of such shares. In the case of a deposit, the receipt of one of
two persons in whose name the deposit stands is sufficient, but
if it stands in the name of more than two, the receipt of a
majority is required.

Apart from this section the receipt of one of two joint depo-
sitors, not being partners in trade, would not have been suffi-
cient. (Innes v. Stephenson, 1831, 1 M. & Rob. 145; Husband
v. Davis, 1851, 10 C.B. 645,

Secondly, the foregoing provision as to the sufficiency of

shareholders’ receipts 1s subjeet to the elause ‘‘unless express
notice to the contrary has been given to the bank.”” In the case
of depositors, ‘‘exeept only in the case of a lawful elaim, by some
other person before repayment,’” the receipt is declared to be suffi
cient ‘‘notwithstanding any trust to which such deposit is then
subject, and whether or not the bank sought to be charged with
such trust, and with which the deposit has heen made, had no-
tice thereof.”

The practical effect of the two seetions, as regards the suffi-
ciency of a receipt, is perhaps not very different. In the one
case an ‘‘express notice’’ that the receipt is insufficient, in the
other ease a “‘lawful elaim’” by some person other than the per
son giving the receipt, before repayment, is required.
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A\ “lawful elaim’ means one which is primd facie substan- Sec. 96.
s In re Bank of Toronto & Dickinson, 1906, 8 O.W.R. 323.) pawful
In this case money had been deposited to the credit of ‘‘the claim.
excentors of the estate of the late J.D.”” One of the executors
subsequently served formal written notice on the bank, forbid-

r it to pay out money except on cheques signed by all three
exeentors, It was held that the ca

» came within the exception
to sub-see, 2, and an order was made for payment of the money
into court, unless the parties would agree that it should be retain-
ed as if it were in court. Cf. Dominion Bank & Kennedy, 1906,
8 O.W.R. 755, 834.

So far as the obligation to see to the execution of any trust No obliga-
s concerned, this seetion is in the same terms as see. 52, and tion to see to
. execution of
the notes to that section may usefully be consulted in regard to ype
this seetion.  As there pointed out, the provision seems to be
lirectly applicable to trusts of which the bank has notice, for
t would require no legislative provision to free the bank from
responsibility for not seeing to the execution of a trust, the ex-
istenee of which has not in some way been brought to its know-
\ bank is liable if it knowingly participates in a breach of
trust.  (Cf. Gray v. Johnston, 1868, L.R. 3 H.I. 1.) Where
< proposed by the customer of the bank to apply a balance
ding to the eredit of the customer on a trust account or
ther trust moneys in discharge or reduetion of a debt due from
account, the bank, ex hypothesi,
nows the intended application of the trust moneys, and there-
may readily be held to have known that the transaction
vas o breach of trust. But, although the bank knows that the

ustomer upon his privi

money with whieh the customer repays an overdraft on his
private account is derived from the funds of a third party,

I does not necessarily follow that it knows of a misapplication.
e cirenmstances of the case may be consistent with a right
the part of the customer to make the transfer or application
jpuestion,  Cf. Hart on Banking, 2nd ed., 1906, p. 161; and
cases cited in next paragraph.

I'he bank may treat all a customer’s personal accounts as
[n re European Bank, 1872, L.R. 8 Ch. 41), but may not
ise the balanee of an account, as to which it has notice that it
s not a personal account, to meet a deficieney on a personal
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account (Ex parte Kingston, 1871, L.R. 6 Ch. 632; ef. Union
Bank of Australia v. Murray-Aynsley, [1898] A.C. 693 ; Shields
v Bank of Ireland, [1901] 1 Ir. R. , and Bank of N.S.W. v.
Goulburn, [1902] A.C. 543.)

If, however, the bank receives money in good faith as money
belonging to an estate of which it is a ereditor, without notice
of any trust, it may retain the same as against an alleged cestui
que trust of such money. (Giraldi v. Banque Jacques-Cartier,
1883, 9 S.C.R. 597 ’

Where, however, a eustomer, who is a trustee, draws a cheque
upon a trust account in favour of a third party, the bank will
have its attention drawn to the objeet or purpose of the pay-
ment only under exceptional cirenmstances. It is under no
obligation to enquire as to the purpose for which a cheque is
drawn, and as it is not likely that the customer will voluntar
ily explain that he is about to misapply trust funds, it will
obviously be very seldom that the bank will have notice of the
breach intended. Hart, p. 163,

In order to hold a bank justified in refusing to pay a de
mand of a enstomer, the eustomer being a trustee and drawing
a cheque as trustee, there must, in the first place, be some mis-
application, some breach of trust, intended by the trustee, and
there must be, in the second place, proof that the bank is privy
to the intent to make this misapplication of the trust funds.
(Gray v. Johnston, supra; Bailey v. Jepheott, 1884, 9 A.R. 187;
Clench v. Consolidated Bank, 1880, 31 C.P. 169.) The faect
that the bank is personally interested in the misapplieation may
be very good evidenee of notice, but in point of law the personal
interest is immaterial, and actual notice of, and participation
in, the breach ol trust is safficient ground of liability. Hart,
p. 165,

97. If a person dies, having a deposit with the bank not
exceeding the sum ol five hundred dollars, the produetion to
the bank and deposit with it of,

(a) any authenticated copy of the probate of the will »f the
deceased depositor, or of letters of administration of his
estate, or of letters of verification of heirship, or of the act
of curatorship or tutorship zranted by any court in Canala
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f. Union
; Shields
NS.W. v

having power to grant the same, or by any court or author- Sec. 97.
ity in England, Wales, Ireland, or any British colony,

or of any testament, testamentary or testament dative

as money l\]u-vli‘ in Scotland; or,
ut notice
ted cestui
-Cartier,

b an authentie notarial copy of the will of the deceased
depositor, if such will is in notarial form, according to the
law of the provinee of Quebee: or,

' ¢) if the deceased depositor died out of IHis Majesty’s
8 chone dominions, any authenticated copy of the probate of his

ank will o ik P ; %

the pay- will, or letters of administration of his property, or other
mder no
theque is
voluntar

5, it will

re of the

document of like import, granted by any court or authority
having the requisite power in such matters;
shall be sufficient justification and authority to the directors
for paying such deposit, in pursnance of and in conlormity to
such probate, letters of administration, or other doeument as

ay a de- aforesaid. 63-64 V., e. 26, s. 20.

drawing
This seetion dates from 1900 exeept for some re-arrangement
of the wording in 1906.
Letters of administration are valid so long as they are un-

ome mis-
stee, and

is privy
st funds. revoked, even though their grant was based upon fraud or for-
R, 187: gery, and a bank paying money in good faith to an administra-

tor who, by the law of the provinee where the money is pay-
able, is entitled to receive it, is protected from liability to pay

'I‘l“‘ r;l!'t
tion may

personal a seeond time,  (Irwin v. Bank of Montreal, 1876, 38 U.C.R.
icipation 3 »
Hart, By this seetion specianl provision is made authorizing the

hank to pay the amount of a deposit, not exceeding $500, upon
the produetion and deposit with it of an authentie notarial copy
of the will, or an authenticated copy of the probate of the will
rof letters of administration, ete., granted by a court of com-
petent jurisdietion.  This provision dispenses with the necessity
of having letters of a foreign court resealed, or of obtaining
arant of letters to a representative resident within the provinee
where the debt is situate.

Even if the deposit exceeds $500, and a representative of

bank not

1etion to

ill of the
m of his
f the act

, Canada the deceased depositor is appointed in another provinee where
the bank has an office, the bank might pay such representative

at the latter place (ef. notes to sec. 76, supra, pp. 138.9,
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DOMINION GOVERNMENT CHEQUES

l'o be paid 98. The bank shall not charge any discount or commission
Wt par

for the cashing of any official cheque of the Government of

Canada or of any department thereof, whether drawn on the
bank cashing the cheque or on any other bank. 53 V,, ¢

8. 103

Cf. sees. 93 and 94 as to ageney and collection charges in
other cases
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nment of
'n on the Tue PURCHASE OF THE ASSETS OF A BANK.
V., e 3,

['he sections ineluded in this chapter were first enacted by
the Bank Aet Amendment Aet, 1900, and the Aet amending the
same (63 Viet, e, 27.) They are intended to provide a convenient
tharges in hod whereby a bank, which desires to dispose of its business,

be able to do so without applying to Parliament

he first Order in Council passed under the provisions of
the Act was that of the 31st of December, 1900, approving an
wreement, dated the 15th day of December, 1900, between the
Bank of British Columbia and the Canadian Bank of Com-
ise of the capital stock of the latter
bank from $6,000,000 to $5,000,000 in order to provide for the
i nt to the former bank of $2,000,000 of fuliy paid-up
hares of the latter bank as provided in the said agreement
See Dominion Statutes, 1902, p. Lv.

imd a proposed iner

THE PURCHASE OF THE ASSETS OF A BANK.

99. Any bank may sell the whole or any portion of its Bank may
sell assets to

s to any other bank which may purchase such assets; and

another £

the selling and purchasing banks may, for such purposes, enter bank. W

nto an agreement of sale and purchase, which agreement shall il

mtain all the terms and conditions connected with the sale and ]
purchase of such assets. 63-64 V., e. 26, 8. 33.

100. The consideration for any such sale and purchase may Considera- Y

be as agreed upon between the selling and purchasing banks. tion. :

If the consideration, or any portion thereof, is shares of If in shares
" y . of capital
he ecapital stock of the purchasing bank, the agreement shall g0k
provide for the amount

to b

»f the shares of the purchasing bank
paid to the selling bank.

i. Until such shares so paid to the selling bank have been Not consid-
ered issued
until sold or

distributed.

sold by such bank, or have been distributed among and accepted
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by the shareholders of such bank, they shall not be considered
issued shares of the purchasing bank for the purposes of its
note eirculation. 63-64 V., ¢. 26, s. 34.

By section 61 the total amount of a bank’s notes in eircula-
tion at any time shall not exceed the amount of the unimpaired
paid-up capital of the bank.

101, The agreement of sale and purchase shall be submitted
to the shareholders of the selling bank, either at the annual
general meeting of such bank or at a special general meeting
thereof called for the purpose.

2. A copy of the agreement shall be mailed, postpaid, to
each shareholder of such bank to his last known address, at
least four weeks previously to the date of the meeting at which
the agreement is to be submitted, together with a notice of the
time and place of the holding of such meeting. 63-64 V., e. 26,
8. 30

A special general meeting of the shareholders may be called
as provided by sec. 31, As to the annual meeting, see notes to
that section.

102. If at such meeting the agreement is approved by reso-
lution carried by the votes of shareholders, present in person
or represented by proxy, representing not less thau two-thirds
of the amount of the subseribed eapital stock of the bank, the
agreement may be exeented under the seals of the banks, parties
thereto, and application may be made to the Governor in Coun-
eil, through the Minister, for approval thereof.

2. Until the agreement is approved by the Governor in Coun-
cil it shall not be of any force or effect. 63-64 V., e. 26, s, 36.

As to proxies and voting rights of shareholders, see see. 32
and notes,
The Minister means the Minister of Finance and Receiver-

General (see. 2).
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103. If the agreement provides for the payment of the con- See. 103.

sideration for such sale and purchase, in whole or in part, in Approval of
shareholders
of purchas-
purpose it is necessary to inerease the capital stock of such bank, ing bank.

shares of the eapital stock of the purchasing bank, and for such

the agreement shall not be executed on behalf of the purchasing
bauk, unless nor until it is approved by the shareholders thereof
the annual general meeting, or at a special general meeting

h shareholders. 63-G4 V., e. 26, 5. 37.

104, The Governor in Couneil may, on the application for Necessary
approval of the agreement, approve of the increase of the '_"':”r'k‘;l'l‘;’fl,(.
pital stock of the purchasing bank, which is necessary to pro- approved.

le for the payment of the shares of such bank to the selling

as provided in the said agreement. 63-64 V., e. 26, s, 38,

105. The provisions of this Act with regard to,— Ordinary

v provisions
for increase

of the sharcholders approved by the Treasury Board; and, not I“'

HPP y.

@) the inerease of the capital stock of the bank by by-lav

b) the allotment and sale of such inereased stock;
shall not apply to any increase of stock made or provided for
under the authority of the last two preceding sections. 63-64
V., e, 26, s. 38.

I'he provisions referred to are contained in secs. 33 and 34.

106. The approval of the Governor in Council shall not be Conditions
on which
Governor in
a) the approval thereof is recommended by the Treasury Council may
approve
agreement,

given to the agreement, unless,—

board ;

b) the application for approval thercof is made, by or on
behalf of the bank exeeuting it, within three months from
the date of execeution of the agreement; and,

) it appears to the satisfaction of the Governor in Council
that all the requirements of this Act in connection with

the approval of the agreement by the shareholders of the
15—~BANK ACT.
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See. 106 selling and purchasing banks have been complied with,
and t

the Governor in Council for the approval of the agre

notice of the intention of the banks to apply t

ment has been published for at least four weeks in the
Canada Gazetle, and in one or more newspapers published
in places where the chief offices or places of business of the

banks are situate

I nformation 2. Such banks shall afford all information that the Minister
requires
Approval 3. Nothing herein contained shall be eonstrned to prevent

may be

refused. the Governor in Couneil or the Treasury Board from refusing

to approve of the agreement or to recommend its approval. 6364
V., ¢ 26, s. 39

Further 107. The agreement shall not be approved of unless it appears
conditions. ¢, q¢
(a) proper provisions have been made for the payment of the
liabilities of the selling bank;

b) the agreement provides for the assumption and payment
by the purchasing bank of the notes of the selling bank
issued and intended for cireulation, outstanding and in
cirenlation ; and,

¢) the amounts of the notes of both the purchasing and

banks, issued for eirculation, outstanding and in

circulation, as shown by the then last monthly returns of

the ks, do not altozether execed the then paid-up capital
of the purchasing bank: or, if the amount of such notes

does exeeed such paid-up eapital, an amount in cash, eq 1l

to the exeess of such notes over such paid-up eapital, has

been deposited by the purchasing bank with the Minister

Deposit 2. The mmount so deposited as aforesaid shall be held by the
Minister as seeurity for the redemption of the said excess of

notes; and, when such excess, or any portion thereof, has been

redeemed and cancelled, the amount so deposited, or an amount




1 with
apply to
e agre
s in the

vitblished

ws of the

Minister

) prevent
refusing
al. 63-64

t appears

nt of the

payment
ing bank

¢ and in

ising and

and in
eturns ol
1,‘»«21‘».' al
uch notes
ash, equal
\pital, has
Minister
1d by the
excess of
. has been

n amount

19. PURCHASE OF ASSETS OF BANK. 227

to the amount of excess so redeemed and cancelled, shall See. 107,
me to time, be repaid by the Minister to the purchasing

but without interest, on the applieation of such bank, and

luction of such evidence as the Minister may require

that the notes in regard to which such repayment is

d have been redeemed and eancelled. 63-64 V., e.

108. The notes of the selling bank so assumed and to be Notes of
selling bank
to become
be deemed to be, for all intents and purposes, notes of the notes of
yurchasing
ing bank issued for ecireulation; and the purchasing bank.

v the purchasing bank shall, on the approval of the agree-

shall be liable in the same manner and to the same extent

it had issued them for eirenlation.
I'he amount at the eredit of the selling bank in the Cireu- Circulation
n Fund shall, on the approval of the agreement, be trans. Fund:

rred to the eredit of the purchasing bank.

I'he notes of the selling bank shall not be re-issued, but Notes to be

be called in, redeemed and cancelled as quickly as possible, called in.
64 V., c. 26, 8. 41.

\s to the issue and eirenlation of notes, see see. 61. The

lation Fund is provided for by secs. 64 et seq.

109, The approval by the Governor in Couneil of the agree- Evidence of

approval of
M Governor in
| approving thereof, Couneil.

hall be evidenced by a certified copy of the order

Such eertified copy shall be conclusive evidence of the Orderin

val of the agreement therein referred to, and of the r--'_'|1~:i::i'i'\v,:‘l i
of all proc

edings in connection therewith. 63-64 V., e.

110. On the agreement being approved of by the Governor On approval

Council, the as of Governor
’ : in Couneil

n accordanee with and subject to the terms thereof, and the assets

ets therein referred to as sold and purchased

88,

E 4 DA
it any further conveyanee, become vested in the plll'(‘llll\'-'
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2. The selling bank shall, from time to time, subject to the
terms of the agreement, execute sueh formal and separate con
veyances, assignments and assurances, for registration purposes
or otherwise, as are reasonably required to confirm or evidene
the vesting in the purchasing bank of the full title or ownership

of the assets referred to in the agreement. 63-64 V., e. 26, s. 43

111. As soon as the agreement is approved of by the Gover
nor in Couneil, the selling bauk shall ecase to issue or re-issu
notes for cireulation, and shall ecase to transact any business,
exeept such as is necessary to enable it to earry out the agre

ment, to realize upon any assets not included in the agreement,
to pay and discharge its liabilities, and generally to wind up its
business; and the charter or Act of incorporation of such bank,
and any Aets in amendment thereof then in foree, shall continue
in foree only for the purposes in this seetion speecified. 63.64

V., e. 26, 5. 44




et to the
rate con
purposes
evidene CHAPTER XX.
wnership

) RETURNS BY A BANK.
), 8. 43

following returns to the government are required by
\et
112, monthly returns in the form set forth in Schedule

re-1ssi

business

 ien 113, speeial returns called for by the Minister.

gl » 114, a return of all dividends, ete., unpaid for more
i Ve years,

id up its S 114, a return of all drafts or bills of exchange issued

¢h bank,
continue
. 63-64

the bank and unpaid for more than five years.
See. 114, a eertified list of shareholders.
Sees. 147 to 151 impose penalties upon a bank which negleets

any of the above mentioned returns,
S 152 provides that when any return is transmitted by
the date of deposit in the post office, as shown by the post
ark or stamp upon the envelope or wrapper enclosing
turn, shall be taken primd facie to be the day when the
was transmitted.

see. 153 provision is made for the eriminal and eivil lia-
of persons who make any wilfully false or deceptive state-
rcount, statement, return, report or other docu-
ment respecting the affairs of a bank, ete.

Minister in the Aet means the Minister of Finance and Re-
General (see. 2).

nt 1 any ¢

RETURNS

112, Monthly returns shall be made by the bank to the yonthly.

I r in the form set forth in schedule D to this Aet.

Such returns shall be made up and sent in within the first Within fir.t
teen days of each month, and shall exhibit the condition of 15 days.

the hunk on the last juridical day of the month last preceding.

Such returns shall be signed by the chief accountant and gow signed.

by the president, or vice-president, or the director then acting




K ; R.8.0, 0. 29,

as president, and by the manager, cashier or other prineipal
officer of the bank at its chief place of business. 53 V

s 6. 31, 8
.,

Monthly Cf.

113 which empowers the Minister of Finance to call
returns.

 special returns
Monthly returns have been requirved
Viet,, e. 5, provided as follows:

‘Monthly returns

since 1871,

be made by the bank to the ¢
and shall be made within the first
ind shail exhibit the

st juridical day of the month

ten days of each 1

bank on the s

uch monthly

condition of the
preceding; and

President or Vie
reside

e command
ut, and by il

' the bank at

of 1871 was itself an ela-

«d to be published in

lidated Statutes of

s were made

y inake the
letailed an without however

eral continuity form which is desirable for

1900, It is printed among

wfra

ng the return should be

careful to elassify
lities under the proper heads. 1

tute a false or 4lx-n'|‘[‘f.\-

I A ous banks are published each
th in a eons the government.
Special 113. The Minister may also eall for speeial returns from any
returns,

bank, whenever, in his judgment, they are necessary to afford
a full and complete knowledge of its condition,
How made. Suceh special returns shall

be made and signed in the
manver and by the persons specified in the last preceding seetion.
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rineipal 3, Such speeial returns shall be made and sent in within Sec. 113

v days from the date of the demand therefor by the Min- Within 3
days from
demand

e 31,8
Provided that the Minister may extend the time for
d n such special returns for such further period, not

e to eall thirty days, as he thinks expedient, 53 V., c. 31, s.

'l peeial returns which may be called for under this see-
BUVER { in addition to the monthly returns required to be made
l!|v-"\ 1 1 112
nott

114, The bank shall, within twenty days after the close of Annual.

o : :
dar year, transmit or deliver to the Minister a return,
by tl of all dividends which have remained unpaid for more
1k at n five years; and,

Il amounts or balances in respect of which no trans-
an ela have taken place, or upon which no interest has
1she 1! . .
shed n id, during the five years prior to the date of such
iutes « B

ur
de from P ed that, in the case of moneys deposited for a fixed period,
iforma t | term of five years shall be reckoned from the date of
ever dis- nation of sneh fixed period

2. The return mentioned in the last preceding subseetion What return
fortl shall show

d among forn,

¢ name of cach sharcholder or ereditor to whom such

» elassify lends, amounts or balances are, according to the books

s, 1 the bank, payable;

deceptive % . >
I ast known address of each such sharcholder or eredi

ihed each
the amount due to each sueh sharcholder or ereditor;

the peeney of the bank at which the last transaction took
from any
to afford ) the date of such last transaction; and,

if such shareholder or ereditor is known to the bank to

d in the he

ad, the names and addresses of his legal representa-

g seetion. tives, so far as known to the bank,
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See. 114 3. The bank shall likewise, within twenty days after the close
Further of ecach calendar year, transmit or deliver to the Minister a
annual .

return return of all drafts or bills of exchange, issued by the bank to

any person, and remaining unpaid for more than five years prior
to the date of such return, setting forth so far as known,
Particulars, (a) the names of the persons to whom, or at whose request
such drafts or bills of exchange were issued
the addresses of such persons;
the names of the payees of such drafts or bills o
change;
d) the amounts and dates of such drafts or bills of
change;
the names of the places where such drafts or bills
exchange were payable; and,
f) the agencies of the bank respectively from which s
drafts or bills of exchange were issued

How annual L. The returns required by the foregoing provisions of this
returns

alenad section shall be signed by the chief accountant, and by the

president or viee-president or the director then aeting as pres

dent, and by the manager, cashier or other principal officer of
the bank, at its chief place of business

Annual list 5. The bank shall also, within twenty days after the ¢l
of each calendar year, transmit or deliver to the Minister a
certified list showing,

(a) the names of the sharcholders of the bank on the last
day of such ealendar year, with their additions and res
dences ;

(b) the number of shares then held by them respeetively;
and,

¢) the value at par of such shares

6. The Minister shall lay such returns and lists before Par

To Parlia-
ment liament at the next session thereof, 53 V., c. 31, ss. 87 and 88;

63-64 V., c. 26, 5. 21,




and 88;
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tion dates from 1890, except sub-see. 3. The present Sec. 114,

nto sub-seetions is a result of the revision of 1906, Annual

cet of the first two sub-sections is to secure to a bank, returns of
it is solvent, the benefit of unpaid dividends and other :;:':‘;:'l“l‘
nd balanees in respeet of which transactions have ete
ake place or interest eeased to he paid. Until the
te., are elaimed, the sole obligation of the bank is
the required returns so as to give notice by means of
rnment publications to any persons who may be entitled
them an opportunity to elaim payment

see. 126, the liability of a bank for moneys deposited

or dividends declared and payable on its capital stock

barred by any statute of limitations or enactment or
ting to preseription It is therefore necessary, in the

of the winding-up of a bank, to provide a fund to meet
vhich may be made from time to time to unpaid divi

| deposits, and interest, if any. This is done by see.

see, 3 dates from 1900, Its purpose is to give notice to

whose favour any drafts or bills may have been is

[ to allow them an opportunity to elaim the proceeds

sts of shareholders are published annually by the gov




CIHAPTER

XXL

Pavyents 1o THE MINISTER UPON WINDING-UP,

Unclaimed 115. If, in the event of the winding-up of the business of
moneys

the bank in insolveney, or under any general winding-up Aet,
or otherwise, any moneys payable by the liquidator, either to

hurcholders or depositors, remain unclaimed,

(a) for the period of three years from the date of suspension

of payment by the bank; or,

b) for a like period from the commencement of the winding
up of such business; or,

(¢) until the final winding-up of such business, if the busi
ness is finally wound up before the expiration of the said
l'll‘k'l-}'t'l.'\:

With such moneys and all interest thereon shall, notwithstanding any

interest, 14

statute of limitations or other Aect relating to preseription, be
paid to the Minister, to be held by him subject to all rightful

elaims on behalf of any person other than the bank

Governor in
Counceil may
order pay-

meaent to IN'F—
son entitled

1ed

1, the Governor in Coun

2. If a claim to any moneys so paid is thereafter establi

to the satisfaction of the Treasury Bo:

cil shall, on the report of the Treasury Board, direct pay

thercof to be made to the person entitled thereto, together with
interest on the principal smin thercof, at the rate of three per
centonm per annum, for a period not exeeeding six years fror

Interest the date of payment thercof to the Minister as aforesaid: Pro
vided that no such interest shall be paid or payable on such
prineipal swin, unless interest thereon was payable by the bank
paying the same to the Minister,

Bank dis- 3. Upon payment to the Minister as herein provided, the

charged.

hank and its asscts shall be held to be discharged from further

liability for the amounts so paid. 53 V., e. 31, s. 88,
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ee, 126 the liability of the bank, under any law, eustom

nent, to repay moneys deposited with it and interest,

d to pay dividends declared and payable on its eapital

| eontinue, notwithstanding any statute of limitations,

nactment or law relating to preseription. IHence the
for this seetion,

tions providing for the insolveney of a bank are

1. As to the application to a bank of the provisions

n Winding-up Aet, see Chapter XXIV,, infra.

ip of a bank in insolveney or under Cireulation
8] 1 . outstanding
I \ y Act, or otherwise, the assignees, iultlh at distribu
» officials in charge of such winding-up, “"""l
ass

winding A i : .
l fore the final distribution of the assets, or within three
wneement of the suspension of payment by

1 first happen, pay over to the Ministe

N1 t
'l v |

assets of the bank, equal to the amount then

he notes intended for eireulation issued by the

h payment being made, the bank and its

relieved from all further liability in respeet of such

Iin +
Iing notes

he s 8 id shall be held by the Minister and applied Minister to

g : redeem
rpose of redeeming, whenever presented, such outstand

s, without inte 0 V., e 31, s 88.

gned to guard against the charging of the
ption Fund with the payment of the
Ivent bank which are presented after the liqui

thut he sets I'his safeguard 1eeessary

G4 the prineiple is laid down that every bank

culation, sha ¢ redeemable, no matter how

be outstanding. An weidental result of the see

i an insolvent bank is deprived of the profit, if any,

| from the loss or destruetion of outstanding bank notes
\s to the payment of interest on the notes of a bank which
ispended payment and when such notes cease to bear inter

see, 6D,
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See, 116, Cf. see. 158 of the Winding-up Aet which provides that the
Outstanding liquidators shall ascertain as nearly as possible the amount of
notes of notes of the bank intended for cireulation and aetually outstand.
insolvent p g
Bant ing, and shall reserve dividends on any part of the said amount

in respeet of which elaims are not filed, until the expiration of
at least two years after the date of the winding-up order, or
until the last dividend, if such last dividend is not made until
after the experation of the said time. And further (bhy sub-s

2) that if elaims are not filed and dividends applied for in

spect of any part of the said amount before the period by this
section limited, the dividends so reserved shall form the last or
part of the last dividend
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CHAPTER XXIIL
I'ne Coraror
Owing to the establishment in 1890 of the Bank Cireulation

m Fund (sees. 64 el seq.) every chartered bank now
terest in seeing that the affairs of a bank which has

ent shall be properly managed and that proper

taken for the redemption of the outstanding notes
banl The Canadian Bankers' Association, formerly

n unineorporated society, was incorporated in 1900
pter XXVIL), as a suitable medinm for the necessary

Power is

ven to the Association by the next fol
tions of tae Act to appoint a curator in the event of
sion of payment by a bank. The powers and duties
rator are governed by these seetions and also by *‘by

and regulations’ made by the Association in pur
the further authority eonferred upon it by see. 124
{ this chapter where the by-laws passed by the Asso
this subject are set out

117. The Association, shall, if a bank suspends payment in Association
. o 9 to appoint,
Dominion notes of any of its liabilities as they acerue, PF

th appoint a ecurator to supervise the affairs of such

I'he Association may at any time remove the curator, and Removal,

int another person to act in his stead. 63-64 V., ¢, 26,

\ssociation’’ is defined by sec. 2 to mean the Cana
Bankers’ Association,

118. The appointment of the curator shall be made in the Appoint-
> " ont t o
 provided for in the by-law of the Association made m"',‘,‘,",',',,ﬁy'_',‘“
half as hereinafter provided. of Associa~
tion.
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2. If there is no such by-law the appointment shall be made
in writing by the president of the Association, or by the person

acting as president, 63-64 V., e. 26, 8, 25

The by-law referred to is made in pursuance of see. 124,
and is set out below,

119. The curator shall as

the bank, and of all necessary arrangements for the payment of

ne supervision of the affairs of

the notes of the bank issned for eirenlation, and, at the time of
his appointment, outstanding and in cireulation

2. The curator shall generally have all powers and shall take
all steps and do all things neeessary or expedient to protect the
rights and interests of the ereditors and sharcholders of th
bank, and to conserve and ensure the proper disposition, accord
ng to law, of the assets ol the bank: and, for the purposes of
this section, he shall have free and full aceess to all books,
accounts, doenments and papers of the bank

}. The curator shall continue to supervise the affairs of the
bank until he is removed from office, or until the bank resumes
business, or until a lignidator is duly appointed to wind up the
business of the bank. 63-64 V., ¢. 26, s. 26

A bank which has suspended payment is forbidden by

61 to issue or re-issue its notes payable to bearer on demand

l'l“
intended for eirenlation until it resumes business with the econ
sent in writing of the enrator or, having resumed business with-
out such consent, until it is authorized by the Treasury Board
to issne or sue such notes

120. The president, viee-president, directors, general man-
wger, managers, elerks and officers of the bank shall give and

afford to the eurator all such information and assistance as he

requires in the discharge of his duties. 63-64 V., e. 26, 5. 27
121. No bv.law, reculation, resolution or act, touching the

affairs or management of the bank, passed, made or done by the

directors during the time the curator is in charge of the bank,
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=. THE CURATOR. pLtd

he of any force or effect until approved in writing by the See. 121

r. 63-64 V., e. 26, s. 27

122. The curator shall make all returns and reports, and Curator to
. v make re-
information to the Minister, touching the ;1Ih|‘r~“'|'m: =

ve al

ank, that the Minister requires of him. 63-64 V., ¢. 26, required by
Minister

affairs of
ayment of

123. The remuneration of the eurator for his services, and Remunera-
s . tion ol
nses and disbursements in connection with the discharge eurator.

1e time of

shall take duties, shall be fixed and determined by the Association,

yroteet the 1 il be paid out of the assets of the bank, and, in ease of

ding-up of the bank, shall rank on the estate equally

wrs of th

'n. accord remuneration of the liquidator. 63-64 V., e. 26, 8. 29
arpo f
all book e. 92 of the Winding-up Aect all costs, charges and ex
properly ineurred in the winding-up of a company, in-
irs of th the remuneration of the liquidator, shall be payable out
: ts of the company, in priority to all other elaims.
1k resumes

BY-LAWS RESPECTING CURATOR.

irsuance of the powers conferred by see. 124 the follow-

were passed at a general meeting of the Association
Foronto on the 15th of November, 1900, and approved
['reasury Board on the 10th of May, 1901,

CURATOR
No. 14

ever any bank suspends payment, a curator, as men- By.Jaws res-

pareL 3 24 of the Bank Act Amendment Aet, 1900, [see, pecting
| give and the present Aet], shall be appointed to supervise the ocurator
anee as he [ such bank. Such appointment shall be made in writ
6, 8. 27 the president of the association or by the person who,

caney in the office of, or in the abser

of, the presi

m

be acting as president of the assoei

nching the
one by the urator so appointed dies, or resigns, another ecurator

' the ban) ppointed in his stead in the manner aforesaid
yank,
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The executive eouneil may by resolution at any time reny
a curator from office and appoint another person eurator in his
stead
\ curator so appointed shall have all the powers and

Jjeet to the provisions of By-law No. 15, shall perform all

duties imposed upon the eurator by the said Bank Aet Amer
ment Aet; he shall also furnish all such returns and r
and all st information touching the affairs of tl
pende ank as the president of the association or the ex
council may require of him from tine to time

I'he remuneration of the eurator for his serviee and
expenses and dishursements in conneetion with the diseharg:
his duties shall be fised and determined from time to t

the exeeutive couneil

Bylaw No. 15
Whenever
cordingly appointed, the president shall also appoint a

bank suspends payment and a eurator 1s

advisory board consisting of three members, seleeted gener
is far as possible from among the general managers, assistant
eneral managers, cashiers, inspectors or chief accountants, or

neh managers of any bank at the place where the head offiee

ieh suspended bank is sit wted, and the eurator shall ad
vise from time to time with such advisory board, and it shall he
his duty, before taki any important step in conneetion with

his duties as eurator, to obtain the approval of such advisory

board thereto. With the sanction of such advisory board, he
may employ such assistants as he may require for the full

formance of his duties as enrator




 remove

or in his

itants, or
ead offiee
shall ad
t shall be
tion with
adv sory

hoard, he

full per-

CHAPTER XXIII

By-Laws oF THE CANADIAN BANKERS' ASSOCIATION,

124, The Association may, at any meeting thereof, with the How made.
il of two-thirds in number of the banks represented at
eting, if the banks so approving have at least two-thirds
value of the paid-up capital of the banks so represented,
hy-laws, rules and regulations respecting,

removal of As to what

1) all matters relating to the appointment or
subjects.

curator, and his powers and duties;
the supervision of the making of the notes of the banks
which are intended for cireulation, and the delivery thereof
to the banks;
the inspection of the disposition made by the banks of
wch notes;
the destruetion of notes of the banks; and,
the imposition of penalties for the breach or non-observ-
nee of any by-law, rule or regulation made by virtue of
this seetion
'. No such by-law, rule or regulation, and no amendment cr Approval of
thercof, shall be of any foree or effect until approved by ll;:‘:‘"ry
reasury Board.
Before any such by-law, rule or regulation, or any amend- Notice to
repeal thereof is so approved, the Treasury Board shall ©ther banks.
t to every bank which is not a member of the Association,
to each such bank an opportunity of being heard before
casury Board with respeet thereto
. The Association shall have all powers necessary to carry Enforcement

to enforee the carrying out, of any by-law, rule or regu. ©f by-laws.
any amendment thereof, so approved by the Treasury
. 6364 V., e. 26, ss. 30 and 31.
section, like sees. 117 to 123, dates from 1900: See notes
inning of Chapter XXIL, supra.

ANK ACT
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Sec. 124

By-law of
Association
respecting

bank notes

BANK ACT, R.8.C. €. 20.

The Association is defined by see. 2 to mean the Canadian
Jankers’ Association, and its Act of incorporation is set out in
Chapter XXVIL, infra

The authority to appoint and remove a eurator is conferred
on the Association by see. 117 of the Bank Aect. Further pro
visions as to his appointment, removal, powers and duties are
contained in sees. 118 to 123, and in by-laws 14 and 15 passed
in pursuance of the power conferred by see. 124, and printed in
Chapter XXI11

Under see. 119, in the case of a bank which has suspended

nent, the Association may, through a eurator appointed by
the

it, exercise supervision of all necessary arrangements for

paviment of the notes of the bank issued for ecirenlation

w, outstanding

and, at the time of the appointment of the em

XOreise super

ciation may als

and in erculation The

vision over the notes of all banks doing business under the Aet
in respeet of the matters mentioned in see, 124 In pursu
of the power conferred by this section, the following by-law

No, 13) was passed at a general meeting of the Associat

held in Toronto on the 15th of November, 1900, and amended
at a general mecting held in Montreal on the 15th of April
1901, and approved by the Treasury Board on the 10th of M

1901

CIRCULATION

By-law No. 13
a) A monthly return shall be made to the President of the
Canadian Bankers' Association by all banks doing business i

Canada, whether members of the Canadian Bankers’ Associa

tion or not, in the form hereinafter set forth; said return s

be made up and sent in within the first fifteen days of
I exhibit the condition of the bank’s nots

month, and shal
lation on the last juridieal day of the month next preceding; and
every such monthly return shall be signed hy the chief account
ant or acting chief aceountant and by the president or vie
by any director of the bank, and by the genera
er, or other chief executive officer of the bank at

president, «

manager,
its chief place of business. Every such monthly return which
shews therein notes destroyed during such month shall be ae
witer

companied by a certificate or eertificates in the form here
forth, covering all the notes mentioned as destroyed in such

set
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imadian ned by at least three of the directors of the bank, and See. 124
L out in el exeeutive officer or some officer of the bank acting By-law of
tating that the notes mentioned in such certificate or Association
mferred have been destroved in the presence of and 'l“'l“":F:,‘\’L‘\lxrlx?llj
\er pr vision of the persons respeetively signing such eerti
1t . tificates respective
» p |
FHLY RETH Cl Ul ION ABOVE M Il
| LATION STATEM} FTH
tod 1 tate L ban
i L ol 190
el Bank Note Accounts on | da
' . ling month f u 1
fy i i
1 ' nt S 1
f Ay her th
of M
Bar Note A mts on  last ol
11 $
|
IS
\s tation on last day of P
far
| [}
Chief’ Aceountant
dir that 1 foregoing return, to the best of our
{ | belief cor t d shews truly clearly
t | position of the Note Ciren n of s ank du
e | t day of the period covered by such returns
e | ‘ this day of 19
urn n
wall | President
weren
in such
ed ir General Manager




By-law of
Association
respecting
bank notes.
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FORM OF CERTIFICATE OF DESTRUCTION OF NOTES ABOVE MENTIONED,

Certifieate of Destruetion of Notes of the (here mention name
of bank) accompanying monthly Cirenlation Statement for

monthof ......... EETN P TR I 70t

We, the undersigned, hereby eertify that we have examined
bank notes of this Bank amounting to $............ consisting
of the following, viz: (here set out the denominations) and

have burned and destroyed the same, and that the said notes so
burned and destroyed by us are not included in any other Cert
fieate of Destruetion of Notes signed by us or any of us, or to
the best of our knowledge and belief, by any other person to
accompany the present or any monthly eireulation statement
made or to be made to the President of the Canadian Bankers’
Association,

(b) For all purposes of this by-law, the chief place of busi-
ness of the Bank of British North Ameriea shall be the chief
office of the said bank of the City of Montreal, in the Provinee
of Quebee

And in the case of the said Bank of British North Ameriea
the said monthly eireulation return shall be signed by the gen-

eral manager’s elerk, or acting general manager’s clerk, and by

the general manager or the acting general manager of the said
bank: and the said certificate of destruction of notes shall be
signed by the general manager or acting general manager, th
inspector or assistant inspector, and the local manager of the
Montreal branch or the acting local manager of the Montreal
branch of the said bank, instead of by the persons respeetively
hereinbefore diveeted to sign the said returns respectively

(¢) Every bank which negleets to make up and send in as
any monthly return required by this by-law within the

aforesaid
time by this by-law limited, shall incur a penalty of fifty dol-
lars 1'u.|- each and every day after the expiration of such time
during which the hank negleets so to make up and send in such

returns,
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I'he executive council of the Association shall have See. 124,

ENTIONED.

by resolution, at any time to direct that an inspection gy law of
sl be made of the eirculation accounts of any bank by an Association
respecting
bank notes

l“""““t“"l“;! or officers to be named in such resolution, and such in-

n shall be made accordingly.

Some person or persons appointed from time to time by
itive eouneil of the Association shall during the year

I during every year thereafter) make inspeetion of the

examined

consisti
ions) and 4 P
P on accounts of every bank doing business in Canada
d notes so

ther Cert

[ us, or to

nembers of the Association or not, and shall report
to the couneil; and upon every such inspeetion all and
wers of the banl

peeted, shall give and afford to the officer or officers

whose eirenlation aceount shall

person 1o
statement

b Bart inspection, all such information and assistanee as

iy require to enable him or them fully to inspeet

on account, and to report to the couneil upon the

, i
o I upon the means adopted for the destruction of the
|
h bank unount of all penalties imposed upon a bank for
n of this by-law shall be recoverable and enforeeable
it the suit of the Canadian Bankers” Assoeciation, and
ill belong to the Canadian Bankers® Association

of the Association
President of the Canadian Bankers' Association
month have printed and forwarded to the chief ex

officer of every bank in Canada subjeet to the Bank

ce of busi
the chief
e Provine

1t member of the Association or not, a statement of
returns of all the banks in Canada for the last
nth, as received by him

h America
w the
rk, and by

¢ the said his | w it ired for greater eertainty that
0 ¢ SaN = . . .

s shall be Bankers’ Associntion herein mentioned and refer
wager, the the Association incorporated by special Aet of Par-

wwer of the (Canada, 63 and 64 Viet,, e. 93
Montreal

Iy
espectively

ively

send in as
within the
f fifty dol-
' such time
nd in such
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CHAPTER XXI1V.
INsoLvENCY OF A BANK

25 to 129 and 131 are not applicable to the Bank of

North America (see, 6
In the event of the insolveney of a bank, proeceedings may |

for

ol

ts winding-up under the Dominion Winding-up Aet
144) enacted by Parliament by virtue ol its jurisdi

iptey and insolveney Schoolbred v. Clarl

1890, 17 S.C.R. 265

It would be competent for the Parlii

wnt of Canada to pass

a special Winding-up Aet applicable to banks alone (Quirt
Ihe Queen, 1891, 19 S.C.R. 510 Instead of doing so, it |
made applicable to banks, with some variations, the genera
\et for the nd up of rporated companies

Upon suspension of payment b bhank, and pending
restunption th ippoint nt of a hqgmdato
cur ' ppointed by the Canadian Ba
\ssoctation rs of the bank in order to p
teet the int ers and ereditors, and ensure tl
proper disposit of 1l

By 128 the d 1 dvent bar L1 1
alter a certain tn 11 1 1 wre taken under tl
Wind ip Aet, t th ircholders und
doubl | 1 f the colleetiorn
or sa ol ssels

The Winding-up Act (sec. 6) applies ““to incorporated banks
savings ba rporated surance companies, loan comj
es having borrowin ) building societies having a eapit
stoek nd n companies doing business
or, (b) which are in hquidation or in pros being wound

up, and, qn petition by any of their sharcholders or ereditors

assigen

of this

\et

quidators ask to be brought under the provisions

As to when a bank is deemed insolvent, see see. 127 of the

Jank Aet, and notes




Bank of

ig-up Aet

24. INSOLVENCY OF A BANK

outside the scope of this book to discuss all the provi-
the Winding-up Act which are of general application
ent companies, Certain seetions of the Aet apply only

see sees. 8 and 149) and will be noted under the see

i the Bank Aet ineluded in this chapter. Certain other

which relate to subjects dealt with in the Bank Aet will
oted )

ddition to the seetions ineluded in this chapter, the fol

carlier seetions of the Act contemplate the insolveney of

61 forbids the issue by a bank of its notes during any
ispension ol payment, or, execept under certain con

ter the resumption of business
64 ¢t seq. provide for payment out of the Bank Cireu
Redemption Fund, under eertain conditions, of outstand
f o bank which has suspended payment. The execess
ents made for such purpose out of the fund over
n the fund to the eredit of the bank n respeet of
the payments are made is recoverable out of the

h banl

115 provides for the payment to the Minister of Finane

|
it ol any money

payable to sharcholders or depo
hich are unelaimed at the completion of the winding-up
at the expiration of three years from the suspen

ent or the commeneement of winding-up proeeed

116 contains a somewhat similar provision in regard

it ol outstanding notes
INSOLVENCY

the event of the property and assets of the bank
ifficient to pay its debts and liabilities, each shareholder
shall be liable for the deficieney, to an amount equal
r value of the shares held by him, in addition to any

ot paid up on such shares. 53 V., ¢. 31, 5. 89.

ction dates from 1871 and is commonly known as the
liability elause. Its effect is to render a shareholder
n addition to the extent to whieh his shares are not paid

Sections of
Bank Act

relating to
nsolveney

Double
liability of
shareholders
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Sec. 125. yp) for an amount equal to the par value of the shares held by
him, or so much of such amount as may be needed to pay the
debts and liabilities of the bank.

As to what persons are shareholders, see sees. 37, 43 of seq.,
53 and 130, and notes to these sections.,

The Winding-up Aet(see. 51) provides that *‘ every shareholder
or member of the ecompany or his representative, shall be liable to
contribute the amount unpaid on his shares at the capital, or on
lis linbility to the company, or its membors or creditors, as the
case may be, under the Act, charter or instrument of incorpora-
tion of the company, or othe rwise,”” and ““‘the amount which he
is liable to eontribute shall be deemed an asset of the eompany,

and a debt due to the company, payable as diree
ed under this Act.”” Cf. also sees.
Set-off; The Winding-up Aect also provides that the law of set-off,
as administered by the courts, whether of law or equity, shall

«d or appoint-
2 and 53 of the same Act.

apply to elaims upon the estate of the company, and to all pro-
ceedings for the recovery of debts due or aceruning due to the
company at the commencement of the winding-up (see. 71),
exeept as to debts of the company transferred within 30 days
next before the commencement of the winding-up of a eompany
under the cireumstances mentioned in see. 100 of the Aet.

A contributorv under the double lability elause cannot, how-
ever, set off against such liability a debt due to him by the bank,
there not being that mutuality between the eross-demands which
is essential to set-off (Maritime Bank v. Troop, 1888, 16 S.C.R
456). Quare, whether the liability of a shareholder for the
amount of his shares not paid up is in the same position as re-
gards set-ofl’

f set-off, see In re

; Mari-

As to aequiring debts for the purpose «
Central Bank and the Winding-up Aet, 1888, 15 O.R. 62
time Bank v. Robinson, 1887, 26 N.B.R. 297.

See see, 128 of the Bank Aet and notes, as to the enforeement
of the double liability. It was held in Brooke v. Bank of Upper
Canada, 1869, 16 Gr, 249, in an action against the bank and eer-
tain ereditors, that a bill would also lie in equity, at the suit of
a cereditor, to enforee the double liability, but that such bill must
be on behalf of all the ereditors,

An infant cannot be made liable upon shares standing in his
name, he not having received the dividends and repudiating lia-
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bility after coming of age. (Re Central Bank & Iogg, 1890, Sec. 125.
19 O.R. 7.)

126. The liability of the bank, under any law, eustom or Liability
agreement to repay moneys deposited with it and interest, if *f bank,
any, and to pay dividends deelared and payable on its capital

stock, shall continue, notwithstanding any statute of limita-
No prescrip-
tion.
2. This section applies to money heretofore or hereafter de- Retrospec-
3 . . ro 3y UIVE,
dosited, and to dividends heretofore or hereafter declarved. 53 V.,

e. 31, 8. 90,

tions, or any enactment or law relating to preseription.

This seetion dates from 1890. It was proposed in that year
to oblige banks to pay to the government for the public use of
Canada any dividends and depositors’ balances remaining un-
cluimed for a eertain number of years, but the proposed amend-
went was modified so as to require only annual returns of such
dividends and balances (see. 114).

I'his section expressly excludes the operation of any statute
of limitations or any contract or law relating to preseription in

ich a case,

Unelaimed dividends and depositors’ balances being simply
debts due by the bank, the provineial law of limitations would
rwise apply, although no bank would perhaps venture to
plead the statute of limitations as a reason for non-payment.

\s an incidental consequence of this seetion, a bank must
preserve for an indefinite time the vouchers for payments made

by it

127. Any suspension by the bank of payment of any of Suspension
for 90 days
to constitute
{ it continues for ninety days consecutively, or at intervals insolvency.

ts liabilities as they acerue, in specie or Dominion notes, shall,

within twelve consecutive months, constitute the bank insolvent,

work a forfeiture of its eharter or Act of incorporation, so
far as regards all further banking operations.
2. The charter or Act of incorporation of the bank shall, in Charter to
) . . . _remain in
sich case, remain in force only for the purpose of enabling the foree only for

directors, or other lawful authority, to make and enforce the Winding up.
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calls mentioned in the next following section of this Aet, and
to wind up the business of the bank. 63 V., c. 31, s. 91.
The words ‘‘conseeutively or at intervals within twelve con-
secutive months’’ were added in 1890. In other respects the
section dates, substantially in its present form, from 1871,
After a suspension of payment for a less period than would
constitute it insolvent under this section, a bank may resume
business, but if it does so without the consent of the eurator, its
right to issue or re-issue notes is subjeet to the provisions of see,
61. If the suspension continues for more than 90 days, either
consecutively, or at intervals within 12 consecutive months, such
suspension constitutes the bank insolvent and operates a forfeit-
ure of its charter to the extent provided for by see. 127,

When com- This section is supplementary to the provisions of the Wind-
pany deemed

fnsolvent ing-up Act by see. 5 of which a company is deemed insolvent,

(a) if it is unable to pay its debts as they become due;

(b) if it calls a meeting of its ereditors for the purpose of
compounding with them;

¢) if.it exhibits a statement shewing its inability to meet
its liabilities:

(d) if it has otherwise acknowledged its insolveney:

(e) if it assigns, removes or disposes of, or attempts or is
about to assign, remove or dispose of, any of its property, with
intent to defraud, defeat or delay its ereditors, or any of them;

(/) if, with such intent, it has proeured its money, goods,
ehitt lands or property to be seized, levied on or taken, un-
der or by any process or exeeution ;

(¢) if it has made any general conveyance or assignment of
its property for the benefit of its ereditors, or if, being unable
to meet its liabilities in full, it makes any sale or conveyanee of
the whole or the main part of its stock in trade or assets, with-
out the consent of its ereditors, or without satisfying their
elaims; or,

(k) if it permits any execution issued against it, under which
any of its goods, chattels, land or property are seized, levied
upon or taken in execution, to remain unsatisfied till within four
days of the time fixed by the sheriff or proper officer for the sale
thereof, or for fifteen days after such seizure,

The same Aet also provides that a eompany is deemed to be
unable to pay its debts as they become due, whenever a ereditor,
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to whom the eompany is indebted in a sum exceeding two hun- Sec. 127,
dred dollars then due has served on the eompany, in the manner When com-
in which process may legally be served on it in the place where pany deemed
serviee is made, a demand in writing, requiring the company to '%0!vent:
pay the sum so due, and the ecompany has, for ninety days, in

the case of a bank, and for sixty days in all other cases, next

sueceeding the serviee of the demand, negleeted to pay such sum,

or to secure or compound for the same to the satisfaction of the

ereditor. (See. 4.)

128, If any suspension of payment in full, in specie or If no pro-
ceedings

Dominion notes, of all or any of the notes or other liabilities giipin‘s

of the bank, continues for three months after the expiration monthe
g > g « thereafter

of the time which, under the last preceding section, would con- directors to
stitute the bank insolvent, and if no proceedings are taken under make calls.
any Act for the winding-up of the bank, the directors shall make
calls on the shareholders thereof, to the amount they deem
necessary to pay all the debts and liabilities of the bank, without
waiting for the collection of any debts due to the bank or the
sale of any of its assets or property.

2. Such calls shall be made at intervals of thirty days. Intervals.
3. Such calls shall be made upon notice to be given at least Notice.
thirty days prior to the day on which any such call shall be
payable,

L. Any number of such ealls may be made by one resolution. Number.

5. No such ecall shall exceed twenty per eentum on each share. Amount.

6. Payment of such calls may be enforced in like manner payment.
as payment of calls on unpaid stock may be enforeed.

7. The first of such ealls may be made within ten days after First call.
the expiration of the said three months.

8. In the event of proceedings being taken, under any Act, Procedure.
for the winding-up of the bank in consequence of the insol-
veney of the bank, the said ealls shall be made in the manner
preseribed for the making of such ealls in such Act.

9. Any failure on the part of any shareholder liable to any porfeiture
such call to pay the same when due, shall work a forfeiture by :::n’t’f’"‘l’ay‘




Sec. 128.

Proviso.

BANK ACT, R.S.C. C, 29,

such shareholder of all elaim in or to any part of the assets of
the bank: Provided that such eall, and any further call 1l
af

forfeiture had been ineurred. 53 V., e. 31, ss, 92, 93 and 94

er, shall nevertheless be recoverable from him

This seetion 1 econsolidation of three separate seetions of
the Aet of 1890, and was divided into its present sub-seetions in
190¢ In other respeets the seetic s from 1890, 1In the last
mentioned year the law was ame | part 8
Formerly the first calls on the double | were to b
if the suspension of payment in full continued for six 8
now they are to be made as above provided. The words “*and
any number of such ecalls be made by one resolution’ s
added in 1890. Apart from these wore t would bhe n
to have separate meetings and resolutions at i s ol |
10 days Robertson v. Bangue d’'Hochela 1881, 4 L.N. 31

The prineiple that the double liability ¢ warcholders
be enforeed without wait for the colle f d tl
sale of assets, was laid down by the Act of 1 | provisior

ving ef t to this prineiple is d ned to ensure I
and effeetual enforeement o 1bility, and to guard against
the recurrence of snuch « S have been the eause of loss to
creditors in the past, In the case of the Bank of Upper (
for instance, the entire assets of the bank were not realized for
many years and, partly as a result of the delay, t
hility was in fact never enforeed
\fter a bank has been consti | insolvent under see. 127,
18 taken under the Winding-up Aet. If no
h proc taken, and the suspension of payment in
il of all or any of t notes or other liahilit continues for
nths after the bank has become insolvent under that see

tion, the directors are obliged under see. 128 to make ealls on

the shareholders to th

t the directors deem necessary to

pay all the debts and liabilities of the bank, without waiting
for the collection of any debts due to it or the sale of any of its
assets or property.,

If a winding-up order is made, the Winding-up Aet pro
vides that ““the company from the time of the making of the
winding-up order, shall ecase to carry on its business, except in
so far as is, in the opinion of the liquidator, required for the
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isets of

beneficial winding-up thereof; but the corporate state and all Sec. 128.

there. the corporate powers of the ecompany, notwithstanding it is
10 such » provided by the Aet, charter or instrument of incor-
d 94 D on, shall eontinue until the affairs of the eompany are

nd np”* (see. 20), Cf. sees. 21 to 23,

2 settlement of the list of contributories, the making of calls
Y0NS 01 n reholders, ete., is provided for by sees. 48 et seq. of the
E‘,”“\ 4 Winding-up Aet
the last Bv that Act the winding-up is deemed to commence at the
e I: time of the serviee of the notice of presentation of the petition
[Ragies ding-up (see. 5). When a bank becomes insolvent a

onths 1 ,
AT for a s not less than $1,000 may apply by petition

I8 "‘“'] to the court in the provinee where the head office or other chief
ol of business in Canada is situated. Before making the
; l ’ lor the court shall direet a meeting of the shareholders and a
\“ 214 ting of the ditors of the bank to be summoned, hul«! :.\n(l
<h ',.. ted as the court direets, for the purpose nf.ux_uvrjnnnllg
; the their respective wishes as to the appointment of liguidators.

See. 151 ; and ef. sees. 12 to 17 of general application to com-

rovision

prompt : 1
; ypointment of a chairman and the voting at each meet-

- ‘”:’ s provided for (secs. 152 to 155). ‘

BT e chairman ‘.’l. l':t"lvl meeting shall report the result thereof Appoint-
A o wurt, and, if a winding-up order is _mmlm the court shall ]ma-n_tmof
ble | int one or more liquidators not exceeding three to be select. auidator.

in its diseretion, after such hearing of the parties as it deems
o pedient, from among the persons nominated by the majorities
¥ I'.i I'“'{'I nd minorities of the shareholders and creditors at their respee-

tive meetings (see. 156).
If no one is so nominated, the liquidator or liquidators shall
be chosen by the court (see. 157).
In the case of the Bank of Liverpool, the judge appointed
muidators from the nominees of the ereditors, one of them be-
¢+ the defendant bank. Held, affirming the judgment of the

ment in
nues for
that see-
calls on

ssary to

WALLUIE irt below (22 N.S.R. 97), that there is nothing in the Wind-

py-ol 4 ip Act that requires both ereditors and shareholders to be
vpresented on the board of liquidators, that a bank may be

Act pro- inted liguidator, and that, if any appeal lies from the de-

g of the
ixeept in

| for the

n of the judge in exercising his judgment as to the appoint-
nt, his diseretion was wisely exercised in this ease. (Forsythe
Bank of Nova Scotia, 1890, 18 S.C.R. 707, S.C. Cas. 209.)




See. 128,

Appoint-
ment of
liquidator

Liability of
directors not
diminished.
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If it appears that resort to the double liability of share.
holders will be necessary to satisfy the elaims of ereditors, the
ereditors’ choice of a liguidator should be adopted in preference
to that of the sharcholders, It is preferable that a liquidator
should be appointed who is neither a ereditor nor a shareholder,

Re Central Bank, 1888, 15 O.R. 309.)

While the eourt is confined to a seleetion between the persons
nominated at the meetings of ereditors and sharcholders for the
office of liquidator, it is not bound to adopt the choice of the
majority, but must exereise its own diseretion. If the bank is
solvent, the court ought to have particular regard to the wishes
of the sharcholders, but if it is not absolutely elear that the bank
is solvent, the interests of ereditors in the liguidation are entitled
to greater consideration than those of the sharcholders. (In re
Commercial Bank of Manitoba, 1893, 9 Man. R. 342

l

its corporate powers, ineluding the power to sue, although such

nder the Winding-up Aet a company in liquidation retains

powers must be exereised through the liquidator under the
autl
or in that of the company, according to the nature of the action:

ority of the court. The lignidator must sue in his own n¢

in his own name, when he aets as representative of ereditors
nd contributories; in that of the company, to recover either its
debts or its property Kent v. Communanté des Soeurs de
Charité, [1903] A.C. 220,

A sharcholder has no right to set off against his double lia-

bility a debt due to him by the bank: see notes to see. 125, Un-
der this section if he fails to pay a call, any elaim of his against
the bank becomes forfeited. Non-payment alone under this
section appears to operate a forfeiture, whercas under see. 40
the non-payment of calls upon unpaid stock of a solvent bank
results in a forfeiture only when the directors declare the shares
forfeited

A director who refuses to make or to enforee, or to conenr
in making or in enforeing, any call under see. 128 is eriminally

154

liable under s

129. Nothing contained in the four sections last preceding
shall be construed to alter or diminish the additional liabilities
of the directors as herein mentioned and declared. 53 V., e. 31,

s, Yo
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Ad al liabilities of directors. Sec. 129,

See see, 58 (impairing eapital) ; see. 139 (pledging or im-
rly issuing or taking bank notes) ; see. 153 (false or decep-
tement) 5 see. 155 (giving undue preference).

130. (a) Persons who, having been sharcholders of the Liability of
bank, have only transferred their shares, or any of them, to :\hl:‘r:llix‘:‘\](.hh
others, or registered the transfer thercof, within sixty days transferred

. . o . their stock.

hefore the commencement of the suspension of payment by

the bank:; and,

Persons whose subseriptions to the stock of the bank Or whose
subseriptions
have been
within the said period of sixty days before the commence- cancelled.

have been eancelled,

n manner hereinbefore provided,

ment of the suspension of payment by the bank;
liable to all ealls on the sharves held or subseribed for
m, as if they held such shares at the time of such suspen-
payment, saving their recourse against those by whom

ich shares were then actually held. 53 V., e. 31, s. 96.

his seetion dates practically in its present form from 1890,
the corresponding seetion of the Act of 1871 was amended
change of the time limit from one month to 60 days and
addition of the words ‘‘or persons whose subseriptions to
tock of the bank have been cancelled, ete.”” (referring to the
rof eaneellation for non-payment of calls given by see. 37).

C1.see. 52 of the Winding-up Aet, which provides generally

a shareholder has transferred his shares under eireum-
s which do not, by law, free him from liability in respect
ercof, he shall be liable to contribute independently of that

Act

['nder seetion 125 every holder of a share of bank stock as- Double
mes a liability to contribute to the assets of the bank, in the liability of
s o ; ; transferor {of
t of its insolveney, a sum equal to the par value of the ghares -
In the case of a person within see. 37, this liability con-
s in foree even after the registration upon the bank books
[ o transfer of the share to another person. It is extinguished

mly when the bank has continued for 60 days, after such regis-

tion, to carry on its business without any suspension of pay-
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See. 130.
Double lia-
bility of
transferor of
shares,

Order of
charges

Notes

BANK ACT, R.S.C. €. 29,

ment. Every transaction in bank shares must be taken to he
made subject to the possibility that this well-known statutory
liability may be enforeed in case the insolveney of the bank oe-
curs within the statutory period. The transferee or actual holder
of a share at the time of the suspension is liable himself, and he
is bound, as between himself and the person from whom he pur-
chased the sharve, to assume, and indemnify the latter against,
the liability attached to the share. The obligation to indemnify
arises not from the transfer but from the faet of purchase, and
is based upon the principle that a person taking the advantage
must take with it the burden. The liability of the purchaser of
an equity of redemption to indemnify the mortgagor is based
upon the same principle., (Boultbee v. Gzowski, 1896, 28 O.R,
reversed 24 A.R. 502,

at pp. 302-3, and cases there cited; S.C.
restored 29 S.C.R. 54.)

The liquidator may, however, put upon the list of contribu-
tories both or all of the persons who have been holders of shares
within 60 days prior to the suspension, until the full amount
payable in respeet of the shares has been paid. (In re Central
Bank, Baines’ Case, 1889, 16 O.R. at p. 305, 16 A.R. at p. 245;
Henderson’s Case, 1889, 17 O.R. 110.)

Where A. sells bank shares to B. within 60 days before the
suspension of the banl d B. sells to C., each of the three is
liable upon the shares until the full amount payable in respect
of them has been paid. C. is liable as the holder at the time,
B. is liable notwithstanding that A. did not transfer the shares
to him but executed A transfer in a form which was designed to
enable B. to pass them to C. without B.’s taking the transfer in
his own name. A, is entitled to indemmity from B., and B. from
(. If A. has to pay, and recovers judgment against B., B. al-
though he has not satisfied the judgment then has a cause of

action against C. which he may assign to A. so as to enable A. to
bring action dirveetly against C. (Boultbee v. Gzowski, supra.)

131, In the case of the insolveney of any bank,—

(a) the payment of the notes issued or re-issued by such
bank, intended for eirenlation, and then in ecireulation,
together with any interest paid or payable thereon as here-
inbefore provided, shall be the first charge upon the assets

of the bank;

T
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(h) the payment of any amount due to the Government of See. 131.
(‘anada, in trust or otherwise, shall be the second charge Dominion

upon such assets;

Government.

(¢) the payment of any amount due to the government of Provincial

any of the provinees, in trust or otherwise, shall be the

third charge upon such assets; and,

governments.

(d) the amount of any penalties for which the bank is liable Penalties.

shall not form a charge upon the assets of the bank, until

all other liabilities are paid. 53 V., ¢. 31, s. 53.

The provision made by this seetion that the payment of Priority of
; . 4 ,. charges on
jotes in ecireulation shall be the first charge upon the bank’s 44

sets of in-

assets in case of its insolvency was an important feature of the solvent

banking legislation of 1880 (see Chapter 1.). The further secur-
ity of the Bank Circulation Redemption Fund (see sec. 64) was
created in 1890, See also sees. 71 and 72.

The elanses making the payment of any amount due to the
Government of Canada and to the government of any of the
provinces the second and third charges respectively upon the
assets, date from 1890. This is a re-enactment in modified form
of the priority of the Crown as a simple contract ereditor which
existed at common law, and which was held to be applicable to
the Crown as represented by the Dominion (Reg. v. Bank of
Nova Seotia, 1885, 11 S.C.R. 1), or by a provincial government
Maritime Bank v. Receiver-General of N.B., [1892] A.C. 437).
In the Provinee of Quebee the Crown has no general priority as
asimple contraet ereditor (Exchange Bank v. Reg., 1886, 11 App.
(as. 157), so that in that provinee a material change in the law
has been effected by the passing of this section,

Money deposited with the Government of Canada by a com-
pany under the Dominion Insurance Aect is not the money of the
Crown, but is held by the Finance Minister in trust for the com-
pany, and is not subject to the prerogative of payment in prior-
ity to other ereditors. (Maritime Bank v. Reg., 1889, 17 S.C.R.
657.)

The claims of ereditors are to be paid in priority to any pen-
altics for which the bank is liable,

A depositor is simply an ordinary ereditor and is entitled to
be paid pari passu with other ereditors,
17—BANK ACT.

bank.



Sec. 131.

Deposit
after
suspension

BANK ACT, R.8.C. C. 29.

A person who makes a deposit with a bank after its suspen.
sion, the deposit consisting of cheques of third parties drawn
on and accepted by the bank in question, is not entitled to be
paid by privilege the amount of such deposit. (Ontario Bank
v. Chaplin, 1891, 20 S.C.R. 152.)

In Re Central Bank, Wells & MecMurchy's Case, 1888, 15 0.
R. 611, a deposit had been made in a bank, and it was shewn
that, at a director’s meeting held on the previous day, the neces-

sity of seeking outside assistance or of suspending payment had
been considered and a resolution passed to suspend pay if
such assistance was refused. The bank closed on the day upon
which the deposit- was made and did not again open its doors,
and notice of suspension of payment was given on the following
morning. It was held that the depositor was entitled to be re-
paid the amount of his deposit as having been obtained from him
by fraud, and the liquidators were ordered to pay the same with
interest from the date of the deposit.
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CHAPTER XXV.
OFFENCES AND PENALTIES,
The Commencement of Business.

132. Every director or provisional director of any bank and Commencing
) . . usiness
every other person, who, before the obtaini the certificate without
certificate,

from the Treasury Board, by this Act required, permitting the
ik to issue notes or commence business, issues or authorizes
tl sue of any note of such bank, or transacts or authorizes
the transaction of any business in connection with such bank,
except such as is by this Act authorized to be transacted before
btaining of such certificate, is guilty of an offence against Offence.

this Act. 53 V., e. 31, s. 14.

See see. 14 and notes thereto,
e penalty for an offence

by see. 167

inst this Act is provided for

The Sale and msfer of Shares.
133. Any person, whe prineipal, broker or agent, who If contrary
wilfully sells or transfs ittempts to sell or transfer,— ﬁe:w"m-
1) any share or sl of the capital stock of 2ny bank by

a false number; or,
any share or shares of which the person making such
sale or transfer, or in whose name or on whose behalf the
same is made, is not at the time of such sale, or attempted
sale, the registered owner; or,
¢) any share or shares, without the assent to such sale of

registered owner thereof ;
is guilty of an offence against this Act. 53 V., ¢. 31, s. 37. Offence.

See see, 45,
The penalty for an offence against this Act is provided for
by see. 157.
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Sec. 134, The Cash Reserves. bond
yond,

Holding less 134. Every bank which at any time holds less than forty
:,'vmc'_'if;‘my per centum of its cash reserves in Dominion notes shall inear 0

Dominion  a penalty of five hundred dollars for each such offence. 53 V.,

notes. 4
e, 31, s. 50. i
of co
See see, 60,

P

As to the procedure for enforeing the penalty, see sec. 158,
The Issue and Circulation of Notes,

e of 135, If the total amount of the notes of the bank in circula-
circulation. tion at any time exceeds the amount authorized by this Aet the
bank shall,

Penalty. (a) if the amount of such excess is not over one thousand
dollars, incur a penalty equal to the amount of such excess;

or,

Idem. (b) if the amount of such excess is over one thousand dol-
lars, and not over twenty thousand dollars, incur a penalty
of one thousand dollars; or,
(¢) if the amount of such excess is over twenty thonsand

Idem.
dollars, and not over one hundred thousand dollars, incur
a penalty of ten thousand dollars; or,

Sdons. (d) if the amount of such excess is over one hundred thou-
sand dollars, and not over two hundred thousand dollars,
incur a penalty of fifty thousand dollars; or,

Idem (¢) if the amount of such exeess is over two hundred thou-
sand dollars, ineur a penahy of one hundred thousand
dollars. 53 V., e. 31, s. 51,

See see, 61,
As to procedure, see see, 158,
Unauthor- 136, Every person, except a bank to which this Act applies,

ized issue of
notes for
circulation,

any bill,

who issues or re-issues, makes, draws, or endorses
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bond, note, cheque or other instrument, intended to circulate Sec. 136.
as money, or to be used as a substitute for money, for any Penalty.
amount whatsoever, shall incur a penalty of four hundred dol-

lars

2. Such penalty shall be recoverable with costs, in any court How re-
of competent jurisdietion, by any person who sues for the same. coverable.

i. A moiety of such penalty shall belong to the person suing Appropria-
for the same, and the other moiety to Iis Majesty for the o™
public uses of Canada.

4. If any such instrument is made for the payment of a less Intention
sum than twenty dollars, and is payable either in form or i Prosumed.
fact to the bearer thereof, or at sight, or on demand, or at less
than thirty days thereafter, or is overdue, or is in any way
caleulated or designed for circulation, or as a substitute for
money, the intention to pass the same as money shall be pre-
sumed, unless such instrument is,—

a) a cheque on some chartered bank paid by the maker Exceptions,

direetly to his immediate creditor; or,

) a promissory note, bill of exchange, bond or other under-

taking for the payment of money made or delivered by the
maker thereof to his immediate creditor; and,

not designed to circulate as money or as a substitute for
money. 53 V., e. 31, s. 60.

The seetion was divided into its present sub-sections in 1906,

but in other respeets it dates from 1890,
[t 15 to be noted that under this section a moiety of any pen-
v recovered belongs to the person suing for the same. There
is no similar provision in other sections which impose penalties
upon individuals, Where the penalty is payable by the bank
the wmount recovered belongs under see. 158 to the Dominion,
but any portion thereof may be remitted to the bank or paid to
any person,

e joint effeet of this section and of the Dominion Notes
Act s to reserve to the chartered banks and to the Government
I Canada the exelusive privilege of issuing notes intended to
circulate as money. See Chapter XXIX, infra, on Currency and
Dominion Notes,

It
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Sec. 137. 137. Every person who in any way defaces any Dominion
Defacement or provineial note, or bank note, whether by writing, printing,
of notes. . . . g
drawing or stamping thereon, or by attaching or affixing thereto,
anything in the nature or form of an advertisement, shall be
Penalty. liable to a penalty not exceeding twenty dollars. 53 V., ¢. 31,

s. 61,

Cf. see. 551 of the Criminal Code

Issuingnotes 138, (a) Every person who, being president, vice-president,

g:-l::c':ﬁnf director, general manager, manager, clerk or other officer

suspension, of the bank, issues or re-issues, during any period of sus-
pension of payment by the bank of its liabilities, any notes
of the bank payable to bearer on demand, and intended for
cirenlation, or authorizes or is concerned in any such issue
or re-issue; and,

Or without (b) If, after any such suspension, the bank resumes business

T:'::’y’l‘:\\ of without the consent in writing of the eurator, hereinbefore

Board. provided for, every person who being president, vice-presi-
dent, director, general manager, manager, clerk or other
officer of the bank issues or re-issues, or authorizes or is
coneerned in the issue or re-issue of any such notes before
being thereunto authorized by the Treasury Board; and,

And accept- (¢) Every person who accepts, receives or takes, or author-

:::ﬁ:kh izes or is eoncerned in, the acceptance, receipt or taking of
any such notes, knowing the same to have been so issued
or re-issued, from the bank, or from such president, vice-
president, director, general manager, manager, clerk or
other officer of the bank, in payment or part payment, or as
security for the payment of any amount due or owing to
such person by the bank;

Penalty is guilty of an indictable offence, and liable to imprisonment for

a term not exceeding seven years, or to a fine not exceeding two
thousand dollars, or to both. 63-64 V., ¢. 26, s. 10.

it f
tha
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Jominion This seetion was added to the Act in 1900, As first enacted Sec. 138.
it formed one section with the proviso to see. 61. See notes to

printing, :
that section,

r thereto,
shall be 139. (a) Every person who, being the president, vice- Pledging of

V., e 3, president, director, general manager, manager, cashier, or o

other officer of the bank, pledges, assigns, or hypothecates,

or authorizes, or is concerned in the pledge, assignment or

hypothecation of the notes of the bank; and,

(b) Every person who accepts, receives or takes, or author- Accepting.
president, izes or is concerned in the acceptance or receipt or taking
rer officer of such notes as a pledge, assignment or hypothecation ;
wd of sus- shall be liable to a fine of not less than four hundred dollars and
any notes not more than two thousand dollars, or to imprisonment for not
ended for more than two years, or to both. 53 V., e. 31, s. 52.
such issue

Penalty.

See see. 63.

'3 business

reinbefore 140, (a) Every person who, being the president, vice- Issuing notes

vice-presi- president, director, general manager, manager, cashier or traudulently,

¢ or other other officer of a bank, with intent to defraud, issues or
delivers, or authorizes or is concerned in the issue or deliv-

rizes or is
stes before ery of notes of the bank intended for cireulation and not
yard ; and, then in cirenlation; and,

(b) Every person who, with knowledge of such intent, Knowingly

or author- accepting.

+ taking of accepts, receives or takes, or authorizes or is concerned in
aking

famad the acceptance, receipt or taking of such notes;

1 80 1Ssue . ' ) & . ) )

shall be guilty of an indictable offence, and liable to imprison-

ment for a term not exceeding seven years, or to a fine not Penalty.

exceeding two thousand dollars, or to both. 53 V., e. 31, s. 52,

dent, vice-

elerk or
ment, or as
r owing to ) :
See see. 63,

pnment for Warchouse Receipts, Bills of Lading and other Securities.

eeding two Bank acquir-
ing ware-

141, If any bank, to secure the payment of any bill, note, l:)guu receipt

debt or liability, acquires or holds,— ‘l);:dti’xi:l;.d
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Sec. 141. (a) any warehouse receipt or bill of lading; or,
(b) any instrument such as is by this Act authorized to be
taken by the bank to secure money lent,—
(i) to any wholesale purchaser, or shipper of or dealer
in products of agriculture, the forest, quarry and
mine, or the sea, lakes and rivers, or to any wholesale
purchaser or shipper of or dealer in live or dead stock,
and the products thereof, upon the security of such
produets, or of such live or dead stock, or the produets
thereof ; or,
(ii) to any person engaged in business as a wholesale
manufacturer of any goods, wares and merchandise,
upon the security of the goods, wares and_merchan-
dise manufactured by such person, or procured for
such manufacture;
such bank shall, unless,—
Except in (a) such bill, note, debt or liability is negotiated or con-
DUt Snoee tracted at the time of the acquisition by the bank of such

warehouse receipt, bill of lading or seeurity; or,

and
war

rece
(b) such bill, note, debt or liability is negotiated or econ-

tracted upon the written promise or agreement that such
warehouse receipt, bill of lading or security would be given
to the bank; or,

mad
lars
(¢) the acquisition or holding by the bank of such ware-

house receipt, bill of lading or security is otherwise author-

ized by this Act;

Penalty. incur a penalty not exceeding five hundred dollars. 53 V., ¢
31,8 79,

See sees. 86 to 90,
Secs. 141, 142, 145 and 146 in their present form date from
1906. They have replaced see. 79 of the Act of 1890 which pro-
vides that ‘‘every bank which violates any provision contained
in any of the sections numbered sixty-four to seventy-eight
(both inclusive) shall incur for each violation thereof a penalty
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not exeeeding five hundred dollars.”” Sees. 64 to 78 of the Acet Sec. 141,
of 1890 are now sees. 76 to 90 (omitting see. 84).

See. 76 forbids a bank to do eertain things ‘‘except as au-
thorized by this Aet,”” and sees. 141, 142, 145 and 146 set out
the prohibited aets subjeet to the exceptions created by the
other provisions of the Act.

Although the bank may be liable to a penalty in respect of
a transaction entered into in contravention of the Bank Aet, the
transaction itself is not necessarily a nullity. See notes to see.
76, supra, p. 146,

Clause (¢) of see. 141 proteets a bank from liability to a
penalty for doing an act which, although not authorized by sees.
86 to 90, is within the powers conferred by the enabling provi-
sions of sees, 76 et seq.

142. If any debt or liability to the bank is secured by,— Non-compli-
(a) any warehouse receipt, or bill of lading; or, ::?ﬁi;::'nl;nu
(b) any other security such as is mentioned in the last pre. for sale.

ceding section;

and is not paid at maturity, such bank shall, if it sells the goods,

wares and merchandise or produets, covered by such warehouse

receipt, bill of lading or security, under the power of sale con-

ferred upon it by this Aet, without complying with the provi-
£ R g : Penalty.

sions to which the exereise of such power of sale is, by this Act,

made subjeet, incur a penalty not exceeding five hundred dol-

lars. 53V, e. 31,8 79;63-64 V., c. 26, s. 18.

See see, 89, and ef. notes to see. 141,  As to procedure, see
see. 108,

143. Every person is guilty of an indictable offence and Making false
lible 3 B . = I statements.
iable to imprisonment for a term not exceeding two years who
wilfully makes any false statement,—

a) in any warehouse receipt or bill of lading given under }l" ware-

. . se receipt
the authority of this Act to any bank; or, o(r“tl)ill of e
. . " ., lading.
(b) in any instrument given to any bank under the authority lnd:zm”

of this Aect, as security for any loan of money made by upon
products.
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Sec. 143, the bank to any wholesale purchaser or shipper of or dealer
in produets of agriculture, the forest, quarry and mine,
or the sea, lakes and rivers, or to any wholesale purchaser,
or shipper of or dealer in live or dead stock and the pro-
ducts thereof, whereby any such produets or stock is as-
signed or transferred to the bank as security for the pay-

ment of such loan; or,

In security (¢) in any instrument given to any bank under the authority
upon manu- 3 .
hpc(mm‘ of this Act, as security for any loan of money made by

the bank to any person engaged in business as a wholesale
manufacturer of any goods, wares and merchandise, where-
by any of the goods, wares and merchandise manufactured
by him, or procured for such manufacture, are transferred
or assigned to the bank as security for the payment of such

loan. 53 V., e. 31, 8. 75.

Prior to 1906, this section was part of the predecessor of the
present see. 90. The documents mentioned in clause (a) are
those upon the security of which a bank may lend money under
see 86. Clauses (b) and (¢) refer to documents which may be
taken as security under see. 88

Cf. Criminal Code, sees, 425 and 427(a).

Wilfully dis- 144, Every person who, having possession or control of any
posing of goods, wares and merchandise covered by any warehouse receipt
or withold- ’ ) i <~ )
ing goods  or bill of lading, or by any such security as in the last preceding
covered by " . . .
security. section mentioned, and having knowledge of such receipt, bill
of lading or security, without the consent of the bank in writing,
and before the advance, bill, note, debt or liability thereby
secured has been fully paid,
(a) wilfully alienates or parts with any such goods, wares
or merchandise; or,
(b) wilfully withholds from the bank possession of any such
goods, wares and merchandise, upon demand, after default
in payment of such advance, bill, note, debt or liability;

pre

dir
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wr dealer is guilty of an indictable offence, and liable to imprisonment See. 144.

1id mine, for a term not exceeding two years. 53 V., e. 31, s. 75; 63-64 Penalty.
irchaser, V., e 26, s. 18,

the pro-

Prior to 1906 this section was part of the predecessor of the
present see. 90,

Cf. Crim. Code, sees, 426, 427(b).

ek is as-
the pay-

withority 145, (a) If any bank having, by virtue of the provisions Bank not

; ah b - ; . 3 -a o2t > elling shares
of this Act, a_privileged lien for any debt or liability for :‘u,,‘j'.‘,;‘,“w

any debt to the bank, on the shares of its own ecapital E:L"“"“"“

made by
vholesale
e, where- stock of the debtor or person liable, neglects to sell such
(factured shares within twelve months after such debt or liability
msferred has acerued and become payable; or,

t of such

(b) If any such bank sells any such shares without giving Or selling
notice to the holder thereof of the intention of the bank ¥ithout

notice.

to sell the same, by mailing such notice in the post office,
or of the
(a) are
y under
| may be

post paid, to the last known address of such holder, at
least thirty days prior to such sale;

such bank shall incur, for each such offence, a penalty not ex- Penalty.
cecding five hundred dollars. 53 V., e. 31, 5. 79.

See see. 77, and ef. notes to sec 141,
ol of any As to procedure, see see. 158,
» receipt

yreceding Prohibited Business.

eipt, bill

| writing, 146, If any bank, except as authorized by this Aet, either Bank doing.
* thereby direetly or indirectly,—

a) deals in the buying or selling or bartering of goods,

ds, wares wares and merchandise, or engages or is engaged in any

trade or business whatsoever; or,

any such b) purchases, deals in, or lends money or makes advances

wr default upon the security or pledge of any share of its own capital

bility; stock, or of the capital stock of any bank; or,
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Sec. 146.

Penalty.

Bank not
making
monthly
returns,

Penalty.

Not making
returns
required by
Minister.

Penalty.

BANK ACT, R.8.C. C. 29.

(¢) lends money or makes advances upon the seeurity, mort-
gage or hypothecation of any lands, tenements or immoy-
able property, or of any ships or other vessels, or upon the
security of any goods, wares and merchandise ;

such bank shall inecur a penalty not exceeding five hundred
dollars. 53 V., e. 31, 5. 79.

See see, 76, and ef. notes to see. 141,
As to procedure, see see, 158,

Returns.

147. Every bank which negleets to make up and send to
the Minister, within the first fifteen days of any month, any
monthly return by this Aect required to be made up and sent
in within the said fifteen days, exhibiting the condition of the
bank on the last juridical day of the month last preceding, and
signed in the manner and by the persons by this Aet required,
shall ineur a penalty of fifty dollars for each and every day,
after the expiration of such time, during which the bank negleets
to make and send in such return. 53 V., e. 31, s. 85.

See sees. 112 and 152,
As to procedure, see see. 158,

148. Every bank which neglects to make and send to the
Minister, within thirty days from the date of the demand there-
for by the Minister, or, if such time is extended by the Minister,
within such extended time, not exceeding thirty days, as the
Minister may allow, any special return, signed in the manner
and by the persons by this Act required, which, under the pro-
visions of this Act, the Minister may, for the purpose of afford-
ing a full and complete knowledge of the condition of the bank,
call for, shall incur a penalty of five hundred dollars for each
and every day during which such neglect continues. 53 V., e
31, s. 86.
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See sees. 113 and 152, Sec. 148,

y, mort-
: As to procedure, see see. 158.

immov-

pon the 149. Every bank which neglects to transmit or deliver to ank not

the Minister, wilhin twenty days after the close of any calendar ;':l‘nl‘u": bes
vear, a return, signed in the manner and by the persons and turns as to
setting forth the particulars by this Act required in that behalf, 4rfts. ete.
of all drafts or bills of exchange issued by the bank to any

person and remaining unpaid for more than five years prior to

the date of such return, shall incur a penalty of fifty dollars Penalty
for each and every day during which such neglect continues.

63-64 V., c. 26, 8. 21.

ndred

send to

th, any See sees. 114 and 152,

nd sent As to procedure, see see. 158.
of the

ng, and

xquired,

150. Every bank which negleets to transmit or deliver to Not return-
the Minister, within twenty days after the close of any calendar i{:ﬁ.’""u‘l
year, a certified list, as by this Act required, showing,—
(a) the names of the shareholders of the bank on the last

day of such calendar year, with their additions and resi-

dences;

ry day,
neglects

(b) the number of shares then held by such shareholders
respectively ; and,

(¢) the value at par of such shares;

shall incur a penalty of fifty dollars for each and every day Penalty.

during which such neglect continues. 53 V., ¢. 31, s. 87.

to the
1 there-

inister,
as the See sees. 114 and 152,
manner As to procedure, see see. 158,

he pro-
affoed- 151. Every bank which neglects to transmit or deliver to Not ml.kin‘
he Minister, withi renty ; N » close r eala annual re-
s bank. the Minister, \ut'hm (\\.( nty days after the close of any cale¢ "d"rtumsordivi-
ot ok year, a return, signed in the manner and by the persons by this dends and
1V, e Act required, of all dividends which have remained unpaid for o

more than five years, and also of all amounts or balances in
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See. 151.

Penalty.

Period of
5 years.

Date of post-
ing return
or list.

Making false
statement

in account,
return, ete.

Penalty.

Liability of
officers,
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respect of which no transactions have taken place, or upon
which no interest has been paid, during the five years prior to
the date of such return, and setting forth such further particu-
lars as are by this Act required in that behalf, shall inecur a
penalty of fifty dollars for each and every day during which
such negleet continues.

2. The said term of five years shall, in case of moneys de-
posited for a fixed period, be reckoned from the date of the
termination of such fixed period. 53 V., e. 31, s. 88.

See sees. 114 and 152,
As to procedure, see see, 158,

152. If any return or list, mentioned in either of the last
five preceding sections, is transmitted by post, the date appear-
ing, by the post office stamp or mark upon the envelope or wrap-
per enclosing the return or list received by the Minister, as the
date of deposit in the post office of the place at which the chief
office of the bank was sitnated, shall be taken primd facie, for
the purpose of any of the said sections, to be the day upon
which such return or list was transmitted to the Minister. 53
V., c. 31, ss. 85 and 86; 63-64 V., e. 26, s. 22.

153. The making of any wilfully false or deceptive state-
ment in any account, statement, return, report or other doecu-
ment respecting the affairs of the bank is an indictable offente
punishable, unless a greater punishment is in any ecase by law
preseribed therefor, by imprisonment for a term not exceeding
five years.

2. Every president, vice-president, director, auditor, mana-
ger, cashier or other officer of the bank, who,—

(a) prepares, signs, approves or coneurs in any such account,
statement, return, report or document econtaining such
false or deceptive statement; or,

(b) uses the same with intent to deceive or mislead any per-

son g

RS

tl

1l

1906
I

at
I

ma

coun




25. OFFENCES AND PENALTIES, 271

or upon shall be held to have wilfully made such false or deceptive Seec. 153.

prior to statement, and shall further be responsible for all damages sus- Offence.
particu- tained by any person in consequence thereof. 53 V., e. 31, s. Damages.

incur a 9

g which

This section does not apply to the Bank of British North llll:ll":’ i"’:““"
nen

America (see. 6). return, ete.

I'he seetion in its present form dates from 1906. 1t is a re-
vision of see. 99 of the Act of 1890, which is practically a tran-
seript of the corresponding section of the Act of 1871, and reads
as follows: *“99. The making of any wilfully false or deceptive
statement in any account, statement, return, report or other
document respecting the affairs of the bank is, unless it amounts
to a higher offence; a misdemeanor punishable by imprisonment
for a term not exceeding five years; and every president, vice-
president, director, prineipal partner en commandité, anditor,
manager, cashier or other officer of the bank, who prepares,
siens, approves or concurs in such statement, return, report or
‘ument, or uses the same with intent to deceive or mislead any
person, shall be held to have wilfully made such false statement,
and shall further be responsible for all damages sustained by
1y upon any person in eonsequence thereof,”’
ter. 53 The revisers have been exeeptionally free in their treatment
of the seetion. The change in the wording of the first part of
the seetion is consequential upon the abolition by the Criminal
Code, 1892, of the distinction between felony and misdemeanor
RS.C. 1906, e. 146, see. 14). The changes in the wording of
the sccond part are presumably intended to be declaratory of
offente the meaning of the section (ef. Revised Statutes of Canada,
by law 1906, Aet, see. 7).
s [t is to be noted that the word ‘‘statement’’ is used in two
genses in the section: (1) the false allegation contained in the
account, return, ete; (2) the document in which the false alle-
, mana- gation is contained. It will simplify the consideration of the
section if the word “‘statement’ is used exclusively in the first
acoount, sense, and the word ““account’ or “‘return’’ is used to express
the document in which the statement is contained.
I'he section appears to ereate but one offence, namely, ‘‘the
making of any wilfully false or deceptive statement in any ac-
count, . . . . return, report or other document respecting

neys de-
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False state-
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Knowledge
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essential.
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the affairs of the bauk.’’ This offence may be committed either
by a bank officer or director, or by some other person. Any per-
son, whether bank officer or director or not, who actually makes
a false or deceptive statement, ete., and does it wilfully, is liable
under sub-sec. 1. ‘
Sub-see. 2 seems to amplify the primd facie meaning of
““the making of any wilfully false or deceptive statement,’’ and
to declare that a bank officer or director shall be deemed to be
guilty of the erime ereated by sub-see. 1, i.e., shall be deemed
to have made a false or deceptive statement, and to have made
it wilfully, (a) if he prepares, signs, approves or coneurs in
any account, return, report or other document respecting the
affairs of the bank which in fact contains a wilfully false or de-
ceptive statement, or (b) if he uses such account, ete., with
intent to deceive or mislead any person. mitf
It has been held, however, in some recent cases decided un- lishe
der sec. 99 of the Act of 1890, that knowledge of the falsity of il
the statement contained in the return is an essential element of
the offence defined by the clause which is now lettered (a).
It is to be noted, also, that the form of certificate (Schedule
D) to be signed by the president and general manager requires
these officers to declare ‘‘that the foregoing return is made up
from the books of the bank, and that to the best of our know-
ledge and belief it is correct, and shews truly and clearly the
financial position of the bank.””
In a recent Quebee case it is laid down that it is not a duty
cast on the president of a bank to watch the conduet of its eash-
ier and inferior officers, nor to verify the exactness of the cal-
culations of its auditors or of the entries in the books, nor to
interfere with the employees who are put in a position of trust
for the express purpose of attending to details of management.
He is therefore not liable for loss arising from acts of gross
mismanagement on their part of which he has no knowledge,
and his signature of returns or statements required by the
charter or the Bank Aect, prepared and submitted by them,
where he has no reason to suspeet that they are inaccurate or
false, does not amount to the making or approval of ‘‘wilfully
false statements,’” ete., mentioned in see. 99 of the Bank Aet,
1890. (Préfontaine v. Grenier, 1906, Q.R. 15 K.B. 143.)
The judgment in favour of the defendant was affirmed by
the Privy Council, [1907] A.C. 110. The first branch of the
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plaintifi’s case as based upon alleged misrepresentations eon-
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Sec. 153.

tained in an annual report. On this branch the members of False state-

the Judicial Committee found that there was no misrepresenta- ment in
return, ete.

tion in faet by which the plaintifft was induced to act to his pre-
Judiee, and that it was therefore unnecessary to consider any
of the questions of law which might otherwise have arisen. The
second branch of the plaintifi’s case was based upon alleged
negligence on the part of the defendant in the discharge of his
functions as president of the bank, the main ground of negli-
gence charged being that he had not xercised such a control
over the details of the bank’s business as to enable him to deteet
and put a stop to the irregular practices of the cashier in regard
to allowing overdrafts. On this branch of the case the com-
wittee found that the charge of negligence had not been estab-
lished in fact and referred especially to the prineiples expressed
m Dovey v. Cory, [1901] A.C. 477; ef. p. 55, supra.

Rex v, Lovitt, 1907, 2 East. L.R. 384, was a case reserved
after the convietion of the president of the Yarmouth Bank for
making a false and deceptive statement under see. 99 of the Act
of 1890, The false statement alleged was that certain items
which were elassed in a monthly return to the government as
“eurrent loans’’ ought to have been included under the head of
“overdue debts.”” The Supreme Court of Nova Scotia set aside
the verdiet. Weatherbe, C.J., reviewed the evidence and came
to the conelusion that there was no evidence that the persons
who actually prepared the return in question did so with a
fraudulent design or that the classification was wilfully false,
and that in any ease the president, who had no knowledge of
the fraud or falsity, was not liable. Another member of the
court came to the same conelusion as the Chief Justice, and two
other members eoncurred in setting aside the verdiet for reasons
which are not relevant to the subjeet under diseussion.

In Rex v. Cockburn, a case tried before the Police Magis-
trate for the City of Toronto, judgment was delivered at the
close of the case on the 4th of February, 1907. The magistrate
found as a faet that the defendant, the president of the On-
tario Bank, had no knowledge of the falsity of the returns he
signed, and held, as a matter of law, that such knowledge was
an essential element of the erime. The only authority eited by
the magistrate was the charge to the jury made by Longley, J.,
in Rex v. Lovitt,

I8—BANK AcCT.
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Wilfully.

In Préfontaine v. Grenier, the Court of King’s Bench adopts
the dietum of Erle, J., in Reg. v. Badger, 1856, 6 E. & B. 136,
at p. 158, that the word wilfully means knowingly and fraudu-
lently.

The word ‘“‘wilful’’ generally implies nothing blameable, but
merely that the person of whose action or default the expression
is used is a free agent, and that what has been done arises from
the spontaneous action of his will. It means that the act is
deliberate and intentional, not aceidental or inadvertent. (In
re Young, 1885, 31 Ch. D. 168; Reg. v. Senior, [1899] 1 Q.B.
283, 291; Wilson v. Manes, 1899, 26 A.R. 398.)

But as applied to a misstatement, the word wilful means that
the misstatement as distinguished from the statement is wilful.
An unintentional error in a statement does not make the misstate-
ment wilful, although the statement is made deliberately and
therefore wilfully. A wilfully false or deceptive statement
necessarily implies that the person making it does so deliber-
ately with knowledge of its false or deceptive character. Cf. In
re London & Tubbs’ Contraet, [1894] 2 Ch, 524, 536-538.

Mens rea.

Although primd facie and as a general rule there must be a
mind at fault before there can be a erime, it is not an inflexible
rule, and a statute may relate to such a subjeet matter and may
be so framed as to make an act eriminal whether there has been
any intention to break the law or otherwise to do wrong or not.
In such a case the statute is properly construed as imposing the
penalty when the act is done, no matter how innocently, and the
substance of the enactment is that a man shall take care that
the statutory direction is obeyed and that if he fails to do so
he does it at his peril.  Whether an enactment is to be construed
in this sense or with the qualification ordinarily imported into
the construction of eriminal statutes, that there must be a guilty
mind, must depend upon the subject matter of the enactment,
and the various cirenmstances that make the one construetion
or the other reasonable or unreasonable. (Reg. v. Tolson, 1889,
23 Q.B.D. 168 at p. 172, and cases cited.)

n
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Fualse statements and fraudulent intent. See. 153,
Reports made and acconnts rendered by the directors in the

adopts course of their duty, though made and issued to the share-
B. 136, holders only, as to the state of affairs of the company, are con-
frandu- sidered the representations of the company not only to the share-
Jolders but also to the publie, if they are published and eireu-

ble, but lated by ||I‘l‘ authority of the dira-vtors.ur a m-qcrlul meeting.
pression Direetors of a company are |n~|'so|ml!y liable f(.u' injury caused
e o to Ihn*:l_purnns by false representations (-nn.lu.uu‘(l in a report
L 2ot s of the directors to the sharcholders, but the injury must be -tlu-
't (In umn-.wl:uh- and not the r«-muh" consequence of .lhv representation,
1 Q.B. and it must appear that the false representation was made with
the intent that it should be acted upon by such third persons.

A shareholder eannot elaim damages against directors for hav-

ans that ing been indueed to purchase shares by misrepresentation, if
s wilful. he has eontinued to hold them long after he had knowledge, or
nisstate- full means of knowledge, of the untruth of the representations

tely and
tatement

deliber-
Cf. In
38.

on which he bought them. (Rhodes v. Starnes, 1878, 22 L.C.J.
113.)

The nature of the fraud required to sustain a charge of false
statements knowingly made with a fraudulent intent is consid-
ered and many authorities are reviewed in Parker v. MeQuesten,
1872, 32 U.C.R. 273.

In Reg. v. Hineks, 1879, 24 L.C.J. 116, 2 L.N. 422, it was
held that the instruction to the jury ““that wilful intent to make
o lalse return may be inferred by the jury from all the cireum-
stances of the case proved to their satisfaction’’ is correet, and
that such wilful intent may be inferred from an improper clas-
sification of items in a return. The conviction of the defendant
(the president of the bank) was, however, quashed on the ground
that the question whether certain items had been improperly
classed was a question of fact for the jury and not one of law
for the judge, namely, (1) whether sums borrowed by the bank
from other banks, for which deposit receipts were given, were
mmproperly elassed as ‘‘other deposits payable after notice or
ita fixed day,”” and (2) whether demand notes were improperly
classed as **bills and notes discounted and eurrent.”

st be a
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son, 1889,

In an indietment charging the cashier of a bank with having un-
lawfully and wilfully made a wilful, false and deeeptive statement
in a return respecting the affairs of the bank, it is not necessary
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Sec. 153, to allege that the return referred to was one required by law to
False state- be made by the acensed, or that any use was made by him of
m::&u‘l:l:fl such return, nor is it necessary to speeify in what particulars
intent, the return was false or to allege that the false statement was

made with intent to deeeive or mislead. (Reg. v. Cotté, 1877,
22 L.C.J. 141)

In an indietment under see. 99 of the Act of 1890 the allega-
tion that the defendant unlawfully made and sent to the Min-
ister of Finanee and Receiver-General a monthly report of and
concerning the affairs of the bank, adding, by way of para-
phrase, to characterize the term ‘‘monthly report,”” the words
“a wilful, false and deceptive statement of and concerning the
affairs of the said bank,”” and that such monthly report was
made with intent to deeeive and mislead, sufficiently sets forth
the ingredients of the offence. (Reg. v. Weir (No. 1), 1899,
Q.R. 8 Q.B. 521, 3 Can. Crim. Cas. 102.)

An information under this seetion may be sworn by a non-
shareholder and even by a debtor of the bank. (Molleur v. Lou-
pret, 1885, 8 L.N. 305.)

A de facto director or officer cannot protect himself by shew-
ing that he is not a director or officer de jure. (Gibson v. Bar-
ton, 1875, L.R. 10 Q.B. 329.)

Calls in the Case of Suspension of Payment.

Director 154. (a) If any suspension of payment in full, in specie or

::fl‘l'(’:"" o Dominion notes, of all or any of the notes or other liabili-
ties of the bank continues for three months after the ex-
piration of the time which, under the provisions of this
Aect, would constitute the bank insolvent; and,

(b) if no proceedings ar taken under any Act for the wind-
ing-up of the bank; and,

(¢) if any director of the bank refuses to make or enforce,
or to concur in the making or enforcing of any call on the
shareholders of the bank, to any amount which the diree-
tors deem necessary to pay all the debts and liabilities of
the bank;

such director shall be guilty of an indictable offence, and liable,—

fo
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(a) to imprisonment for any term not exceeding two years; See. 154,
and, Penalty.

(b) personally for any damages suffered by any such default.
53V, ec 21,8 92

See see. 128,

Undue Preference to the Bank’s Creditors.

155. Every person who, being the president, viee-presi- President,
dent, director, manager, cashier or other officer of the bank, :'ncd'ugl;;!_
wilfully gives or concurs in giving to any ereditor of the bank L‘:";":;‘cd'“;’wr'
any fraudulent, undue or unfair preference over other ereditors,
by giving security to such creditor, or by changing the nature
of his elaim, or otherwise howsoever, is guilty of an indictable
offence, and liable,—

(a) to imprisonment for a term not exceeding two years; Penalty.
nml.

(b) for all damages sustained by any person in consequence Damages,
of such preference. 53 V., ¢ 31, s. 97.

A fraudulent issue of bank notes under see. 140, if made to
a creditor in order to give him a prior elaim upon the assets of
the bank in the event of insolveney, might also amount to an
offenee under this seetion.

Where a director of a bank, who was also a ereditor for about
F13.000, after a resolution to suspend payment had been passed,
withdrew $10,000 from the bank with the coneurrence of the
president, it was held that he had eonspired with the president
to obtain, and had thereby obtained, an undue preference over
the other ereditors.  (Reg. v. Buntin, 1884, 7 L.N. 228, 395.)

The Using of the Title ‘ Bank,’ etc.

156. Every person assuming or using the title of ‘bank,’ Unauthor-

‘hanking company,” ‘banking house,” ‘banking association’ or 'u-”v“”(,f
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‘banking institution,” without being authorized so to do by this
Act, or by some other Aect in foree in that behalf, is guilty of
an offence against this Act. 53 V., e. 31)'s. 100.

The unauthorized use of the word ‘“bank’’ was first forbid-
den in 1880. The prohibition of the other terms contained in
this section dates from 1883, although until 1890 the use of
these terms was permitted if the words ‘‘not incorporated’” were
added to the title.

The section is designed to prevent persons doing business
under any name which might mislead the public into the belief
that it is doing business with a chartered bank.

See. 157 provides a penalty for ‘‘an offence against this Act.”

See. 156 does not prevent a foreign bank from suing in Can-
ada (ef. Laroeque v. Franklin Co. Bank, 1858, 8 L.C.R. 328
15 RJ.R.Q. 164).

As to the meaning of ““bank’’ in the Act, see see. 2.

Penalty for Offence against this Act.

157. Every person committing an offence, declared to be an
offence against this Act, shall be liable to a fine not exceeding
one thousand dollars ,or to imprisonment for a term not ex-
ceeding five years, or to both, in the discretion of the court
before which the conviction is had. 53 V., e. 31, 5. 101.

See sees. 132, 133 and 156, each of which ereates ‘‘an offence

against this Act.”’

PROCEDURE.

158. The amount of all penalties imposed upon a bank for
any violation of this Act shall be recoverable and enforceable,
with costs, at the suit of His Majesty instituted by the Attorney
General of Canada, or by the Minister.

2. Such penalties shall belong to the Crown for the publie

uses of Canada: Provided that the Governor in Council, on the

rep

an)

an)
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report of the Treasury Board, may direet that any portion of
any penalty be remitted, or paid to any person, or applied in
any manner deemed best adapted to attain the objects of this
Act, and to secure the due administration thereof. 53 V., e. 31,

by this
ilty of

s. 98
forbid-
ined in
use of
1"’ were

This section dates from 1890. It does not apply to the Bank
of British North America (sec. 6).

Sees, 134, 135, 141, 142, 145 to 151, impose penalties on the
bank for violations of the Act.

A bank compelled to pay a penalty under this section would
have its recourse against the officer whose act or neglect caused
the violation, (Cf. Drake v. Bank of Toronto, 1862, 9 Gr, 116.)
The section provides that suits for penalties imposed upon
a bank may be brought by and for the benefit of the Crown. It
grants to the Governor in Council, on the report of the Treasury
Board, diseretionary powers to remit to the bank, or to pay to
any person, any portion of a penalty. The power may be pro-
perly exereised so s to relieve a bank from the liability incurred
by a technieal, but not wilful, breach of the Act, as for instance
where a bank with a large number of branches temporarily and
unintentionally issues notes in excess of the authorized amount.
The power may also be exercised for the purpose of rewarding
an informer,

\n important provision of the Act is that of see. 131, which
enacts that the amount of penalties for which the bank is liable
shall not form a charge upon the assets, in case of insolvency,
until all other liabilities are paid.

business
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. The Bank of Montreal.

. The Quebee Bank.

. The Bank of Nova Scotia.
. The St. Stephen’s Bank.
3. The Bank of Toronto.

. The Molsons Bank

. The Union Bank of Halifax.

. The Ontario Bank.

. La Banque Nationale.

. The Merchants Bank of Canada

. The People’s Bank of New Brunswick,
. The Union Bank of Canada.

16.
17.
18.
19.
20,
21.
. La Banque d’Hochelaga.
23.
24.
5.

. The Western Bank of Canada.

CHAPTER XXVI.
ScHEDULES TO THE BANK AcCT.

SCHEDULE A.

The Bank of New Brunswick.

The Eastern Townships Bank.

La Banque Provinciale du Canada.

The Canadian Bank of Commerce.
The Royal Bank of Canada.

The Dominion Bank.

The Bank of Hamilton.

The Standard Bank of Canada,

La Banque de St. Jean.

La Banque de St. Hyacinthe.
The Bank of Ottawa,
The Imperial Bank of Canada.
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27. The Traders’ Bank of Canada. Schedule A.
28. The Sovereign Bank of Canada.

29. The Metropolitan Bank.

30. The Crown Bank of Canada.

s1. The Home Bank of Canada.

}2. The Northern Bank.

33, The Sterling Bank of Canada.

3. The United Empire Bank of Canada.

63-64 V., c. 26, 5. 4, and sch. A.

See notes to sees. 3, 4, and 5.
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Schedule B.

BANK ACT, R.8.C. C. 29,

SCHEDULE B.

An Act to incorporate the Bank.

Whereas the persons hereinafter named have, by their peti.
tion, prayed that an Act be passed for the purpose of establish-
ing a bank in , and it is expedient to grant the
prayer of the said petition:

Therefore His Majesty, by and with the advice and consent
of the Senate and House of Commons of Canada, enacts as
follows :—

1. The persons hereinafter named, together with such others
as become shareholders in the corporation by this Act created,
are hereby constituted a corporation by the name of

hereinafter called the Bank.

2. The capital stock of the Bank shall be dollars
3. The chief office of the Bank shall be at
4,

shall be the provisional
directors of the Bank.

5. This Aect shall, subject to the provisions of section six-
teen of the Bank Aect, remain in force until the first day of
July, in the year one thousand nine hundred and eleven.

53 V., e. 31, sch. B.; 63-64 V., ¢. 26, s. 45.

See notes to see. 9.
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26, SCHEDULES TO BANK ACT.

SCHEDULE C. Schedule C.
In consideration of an advanceof................... dollars
made by the: .sseesesnadnsosine Bank to A. B., for which the

«aid Bank holds the following bills or notes: (describe the bills
or notes, if any), [or, in consideration of the discounting of
the following bills or notes by the. . S PTY ..Bank for
A. B.: (describe the bills or notes),] the goods, wares and mer-
chandise mentioned below are hereby assigned to the said Bank

is seenrity for the payment on or before the.................

ol .5 cidnreessaey ..of the said advance, together with
nterest thereon at the rate of....per eentum per annum from
dayof........... (or, of the said bills or notes,

r renewals thereof, or substitutions therefor, and interest there-
i, or as the case may be).

This seeurity is given under the provisions of section eighty-
eight of the Bank Aect, and is subject to the provisions of the
5 H‘i A\“f

The said goods, wares and merchandise, are now owned by

., and are now in the possession of ............ ’
and are free from any mortgage, lien or charge thereon (or as
the case may be), and are in (place or places where the goods
are), and are the following (description of goods assigned).

Dated, ete,

N.B.—The bills or notes and the goods, etc., may be set out
in schedules annexed.)
63-64 V., ¢. 26, s. 46 and sch. C.

See notes to sec. 88,

283
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Schedule D

BANK ACT, R.8.C. C. 29,

SCHEDULE D.

Return of the liabilities and assets of the

the

10

day of + AD
Capital authorized ; A e
Capital subseribed
Capital paid up .
Amount of rest or reserve fund.......
Rate per cent. of last dividend declared.
LIABILITIES.
Notes in circulation. . .. . ' $

Balance due to Dominion Government, after
deducting advances for credits, pay-lists,
ete

Balances due to provineial governments

Deposits by the publie, payable on demand,
in Canada . vadeai il

Deposits by the publie, payable after notice
or on a fixed day, in Canada

Deposits elsewhere than in Canada

Loans from other banks in Canada, secured,
including bills rediscounted. . .

Deposits made by and balances due to other

banks in Canada

. Balances due to agencies of the bank, or to

other banks or agencies, in the United
Kingdom P s LT
Balances due to agencies of the bank, or to
other banks or agencies, elsewhere than in
Canada and the United Kingdom

Liabilities not included under foregoing heads

|t;|l:k on

per cent




per cent

26. SCHEDULES TO BANK 285

ASSETS. Schedule D

Specie wosll

Dominion notes . cesannes $

Deposits  with  Dominion Government for
security of note eireulation. .

Notes of and cheques on other banks. .

Loans to other banks in Canada, secured, in
cluding bills rediscounted.

Deposits made with and balances due from
other banks in Canada S,

Balances due from agencies of the bank, or
from other banks or agencies, in the
United Kingdom. . RS ¢ S

Balances due from agencies of the bank, or
from other banks or agencies, elsewhere
than in Canada and the United Kingdom.

Dominion Government and provineial govern-
ments seeurities. . . ... ... ...

Canadian municipal securities, and British,
or foreign, or colonial public securities,
other than Canadian..................

Railway and other bonds, debentures and
L R RS R

Call and short loans on stocks and bonds in
Canada

Call and short loans elsewhere than in

URBIMIR 5 ) . svrsa s snn i dss s snas e

Current loans in Canads. .. ....vcnvocnnss
Current loans elsewhere than in Canada. ...
Loans to the Government of Canada........

Loans to provincial governments. ...........

Overdue debts.




286 BANK ACT, R.8.C. C. 29.

Schedule D. 20, Mortgages on real estate sold by the bank.
21. Bank premises. R —
22, Other assets not included under the foregoing

heads

Aggregate amount of loans to directors, and firms of which

they are partners, $ :
Average amount of specie held during the month, $

Average amount of Dominion notes held during the montl

Greatest amount of notes in circulatior at any time during

the month, $ .
I declare that the above return has been prepared under m)
directions and is correct according to the books of the bank
E.F,
Chief Accountant
We declare that the foregoing return is made up from th
books of the bank, and that to the best of our knowledge and
belief it is correct, and shows truly and clearly the financial
position of the bank; and we further declare that the bank has
never, at any time during the period to which the said return
relates, held less than forty per centum of its cash reserves in
Dominion notes
Place) this day of
A. B., President,
C. D., General Manager
63-64 V., ¢. 26, s. 47 and sch. D

ee notes to see, 112
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CHAPTER XXVIL
Tue CANADIAN BANKERS' ASSOCIATION,

Prior to its incorporation, the Canadian Bankers’ Association
sted as a voluntary association of banks and bankers.
At its second annual meeting held in Toronto in June, 1893,
the Association deeided upon the publication of a quarterly jour-
pal, the first number of which appeared in September of the
same year, The journal is now in the fourteenth year of its
existenee and contains much valuable matter relating to banking
and law. The *‘questions on points of practical inter-
and the answers of the editing committee given, in cases
of difficulty, under advice of Counsel, published in the various
imbers of the Journal, have been republished in book form by
the seeretary of the association. (Knight's Canadian Banking
e, 2nd ed., 1906.)
In 1900 the Association was incorporated by Act of Par-

nt and important powers were conferred upon it under
the Bank Aet Amendment Aet, 1900, See sees. 5, 6, and 7 of
the Act of ineorporation, whieh, for convenience of reference,
s here printed in full.

AN ACT 7O INCORPORATE THE CANADIAN BANKERS' ASSOCIATION.
(63-64 Viet. e. 93, assented to Tth July, 1900.)

WITEREAS the voluntary association now existing under the

of the Canadian Bankers’ Association has, by its petition,

ved that it may be enacted as hereinafter set forth, and it is
expedient to grant the prayer of the said petition: Therefore
Her Majesty, by and with the advoce and consent of the Senate

d House of Coinmons of Canada, enacts as follows :—

L. There is hereby created and constituted a corporation Incorpora-
under the name of *‘The Canadian Bankers’ Association,”’ here. tion.

fter called ““the Association,”’
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27. THE CANADIAN BANKERS' ASSOCIATION,

2. The Association shall consist of members and associates:

(a) The members, hereinafter referred to as members, shall
be the banks named in the schedule to this Aet, and such
new banks hereafter incorporated by or under the ;mlhnrn:\'
of the Parliament of Canada as become entitled to carry on
the business of banking in Canada, and to which The Bank
Act in force at the time of its incorporation applies. Any
bank to which 7%he Bank Act applies, carrying on business
in Canada, and not named in the schedule to this Act, shall
on its own application at the time be admitted as a member
of the Association by resolution of the Executive Couneil

hereinafter named;

(b) The associates, hereinafter referred to as associates, shall
be the bank officers who are associates of the voluntary
association mentioned in the preamble at the time this Aect
is passed, and such other officers of the banks which are mem-
bers of the Association as may be elected at a meeting of the
executive couneil hereinafter named or at any annual
meeting of the Association., An associate may at any time
by written notice to the president of the Association with-

draw from the Association

The schedule to the Aet is not printed. All the banks carry-
ing on business under the Bank Act are members of the Asso-
ciation. Banks incorporated since the Tth of July, 1900, become
members as soon as they become entitled to earry on the business
of banking in Canada, i.e., when they have obtained the certi-
ficate of the Treasury Board under sec. 14 of the Bank Aet.

3. Upon the suspension of payment of a bank being a member
of the Association, such bank shall cease to be a member, Pro-
vided, however, that if and when such bank resumes the earrying
on of its business in Canada it may again become a member of

the Association.
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27. THE CANADIAN BANKERS’ ASSOCIATION, 289
4. Upon an associate ceasing to be an officer of a bank carry-  See. 4.
ing on business in Canada, he shall, at the end of the then cur- When associ-
rent calendar year, cease to be an associate. ?:m -
5. The objects and powers of the Association shall be, to Objects of
promote generally the interests and efficiency of banks and bank Asoclation.
officers and the education and training of those contemplating
employment in banks, and for such purposes, among other means,
to arrange for lectures, discussions, competitive papers and ex-
aminations on commercial law and banking, and to aecquire,

publish and carry on the ‘““*Journal of The Canadian Bankers’
Association.”

In addition to the powers conferred upon the Association by
ts Aet of incorporation, the Association enjoys important pow-
ers under sees. 117 to 124 of the Bank Aect: see Chapters XXII.
and XXIIL, supra.

The objects and powers of the Association are to be carried
out by the exeeutive couneil : see see. 16, infra.

6. The Association may from time to time establish in any Sub-sections

: - : R { Associa~
place in Canada a sub-section of the Association under such con- :)ion

ion and with such powers (not exceeding the powers of the
Association) as may be thought best.

7. The Association may from time to time establish in any Clearing
iee in Canada a clearing house for banks, and make rules and houses.
regulations for the operations of such elearing house: Provided
always, that no bank shall be or become a member of such clear-
ing house except with its own consent, and a bank may after

becoming such member at any time withdraw therefrom.
9

ple

All banks, whether members of the Association or not, Regulations.
shall have an equal voice in making from time to time the rules
and regulations for the eclearing house; but no such rule or

regulation shall have any force or effect until approved of by
the Treasury Board,

19—~BANK ACT.
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27. THE CANADIAN BANKERS' ASSOCIATION,

The rules and regulations made by virtue of this Aet in
respect to elearing houses are set out in Chapter XXVIIL, infra

See also see, 16 of the Act

8. Members of the Association shall vote and act in all

matters relating to the Association through their chief executive

ers. For the purpose of this Act the chief executive

of a member shall be its general manager or cashier, or in his
absence the officer designated for the purpose by him, or
default of such designation the officer next in authority. Wher
the president or vice-president of a member performs the d

of a general manager or cashier he shall be the chief executive
officer, and in his absence the officer designated for the purpo
by him, and in default of such designation the officer next in
authority to him. At all meetings of the Association each n
ber shall have one vote upon each matter submitted for v

he chairman shall, in addition to any vote he may

chief executive officer or proxy, have a casting vote in case of a

tie. Associates shall have only such powers of voti

wise taking part at meetings as may be provided by by-law

9. There shall be a president and one or more vice-presidents

and an executive council of the Association, of which n

five shall form a quorum unless the by-laws otherwise provide

10. The persons who are the president, vice-presidents and
exeentive council of the voluntary association mentioned in the
preamble at the time this Act is passed shall be the president,
vice-presidents and exeeutive counecil respectively of the Asso-

ciation until the first general meeting of the Association or until

their suecessors are ;xlllln{“'l‘ll

11. The first general meeting of the Association shall be held

during the present calendar year at such time and place and upon
Subsequent

such notice as the executive council may decide.
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27. THE CANADIAN BANKERS' ASSOCIATION, 291

&

eneral meetings shall be held as the by-laws of the Association See. 11.

provide at least once in each calendar year

12

At the first general meeting and at such annual meeting Election of
fter the members of the Association shall elect a ]u'widn-nl."m"""'
r more viee-presidents, and an exeeutive couneil, all of whom
hold office until the next general meeting or until their sue-
¢ appointed

13. Th

president, vice-president and executive council shall Executive
il 2 . . » Officers,
en from among the chief executive officers of members of
\ nation

14. Unless the by-laws otherwise provide, the executive coun- Executive
il consist of the president and viee-president of the Associ- council.
nd fourteen chief executive officers, and five shall form a

m for the transaction of business

15. Each member and associate shall from time to time pay Dues

Association for the purpose thereof such dues and assess-
shall from time to time be fixed in that behalf by the

ition at any annual meeting, or at any special meeting
|

I Tor the purpose, by a vote of not less than two-thirds of
present or represented by proxy.

16. The objects and powers of the Association shall be carried By-laws

exereize o N e e o - S P go\'vrnin_g
| exercised by the exeecutive council, or under by-laws, ; b, S
utions, rules and regulations passed by it, but every such
W

, rule and regulation, unless in the meantime confirmed at

reneral meeting of the Association ecalled for the purpose of

1

lering the same, shall only have force until the next annual
ting, and in default of confirmation thereat shall cease to
foree

Provided always, that any by-law, rule or regulation

I by the executive council may be repealed, amended,
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Sec. 16.  varied or otherwise dealt with by the Association at any annual
general meeting or at a special general meeting called for the
purpose.

Power of 2. For greater certainty, but not so as to restrict the generality

executive to
pass by-laws,

of the foregoing, it is declared that the executive council shall
have power to pass by-laws, resolutions, rules and regulations,
not contrary to law or to the provisions of this Aect, respecting,—

(a) lectures, discussions, competitive papers, examinations;

(b) the journal of the Association;

(¢) the sub-sections of the Association;

(d) clearing houses for banks;

(e) general meetings, special and annual, of the Association
and of the executive council, and the procedure and quorum
thereat, including the part to be taken by associates and
their powers of voting;

f) voting by proxy at meetings of the Association and of
the executive council;
(g) the appointment, functions, duties, remuneration and
removal of officers, agents and servants of the Association

Approva of 3. No by-law, resolution, rule or regulation respecting clear-
Treasury

Board ing houses, and no repeal, amendment or variation of or other
dealing with any such by-law, resolution, rule or regulation shall
have any force or effect until approved of by the Treasury
Board.

As to the objects and powers of the Association, ef, sees. 5,
6 and 7 of the Aet.
RS.C.c. 118 17. The provisions of The Companies Clauses Act, being

chapter 118 of the Revised Statutes [1886], shall not apply to the
Association.

The Companies Clauses Act is now Part II. of the Companies
Act, R.S.C., 1906, ¢. 79.
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CHAPTER XXVIIL

Tue Crearing House,

following authorities may be usefully consulted as to
history and operation of clearing houses: Jevons, Money
and the Mechanism of Exchange, Cannon’s Ilistory of Clearing
reviewed by J. T. P. Knight in an article in 10 Journal
10 on the history and operation of the Montreal Clearing
. Watson's Law of the Clearing House (where the Am-
ASOS are <'\l|.’lll\'ll\v'|.\' colleeted ). See also Hmlqhng(nn
4 B. & Ad. 752, and the special verdiet
irwick v. Rogers, 1843, 5 M. & G. at p. 348, as to the earl)
tice in the London elearing house, and ef. Hart, pp. 324,
here the rules of the London elearing house are set out.
Nationale v. Merchants Bank, 1891, M.L.R. 7 S.C.
beginning of the Montreal Clearing House is deseribed.
Canada elearing houses for banks are governed by the
of incorporation of the Canadian Bankers' Association (see establish
By that Aect the Association may ¢l
from time to time establish in any place in Canada a elearing "%
for banks, and make rules and regulations for its opera-
provided always, that no bank shall be or become a mem-
of such clearing house except with its own consent, and a
may after beecoming such member at any time withdraw
It is further provided that all banks
whether members of the Association or not, shall have an equal
n making from time to time the rules and regulations for
clearing house, but no such rule or regulation shall have
foree or effeet until approved by the Treasury Board (see.
powers of the Association are to be exe
exeentive eouneil, which is specifically authorized to pass by-laws,
resolutions, rules and regulations not contrary to law, or to the
provisions of the Aet, respecting clearing houses for banks, but
no such by-law, ete., and no repea