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PREFACE.

The hook which I am venturing to commit to the kindly con­
sideration of the bankers and the members of my own profes­
sion in the Dominion consists primarily of an exposition of the 
Bank Act and the Bills of Exchange Act, recently re-enacted 
as Chapters 29 and 11 d of the Revised Statutes of Canada, 1906.

The former Act has established a system of banking which 
differs in many respects from that prevailing either in England 
or~m the United States. The Act contains provisions in regard 
to the incorporation, organization and existence of chartered 
banks with important but carefully limited lending powers and 
other privileges, and in regard to the security afforded by the 
banks to the public.

Since 1901 no commentary on the Bank Act has been pub­
lished and the eases on the subject which have been reported 
during the last six years are both numerous and important.

In connection with the Bank Act, I have not neglected to dis­
cuss the general relation of banker and customer and the body 
of law merchant which governs that relation, but the limits of 
time and space have restricted my discussion of them to a moder­
ate length. The Act affects such relation to a comparatively 
small extent, and the standard English text books contain an 
exposition of the law more in detail than it has been possible to 
include in a book of the somewhat wide range of this one.

In the course of the second part of the book, I have had 
frequent occasion to acknowledge my indebtedness to Chalmers 
on Bills of Exchange. The fact that the English Act was 
drafted by the author of that work and that the provisions of 
the Act were for the most part his deductions from the cases 
which he cites as illustrations gives his work a peculiar impor­
tance. I have, therefore, made a free use of Chalmers’ illustra­
tions. In doing so I am following the example of previous com­
mentators on the Canadian Act.

Both the Bank Act and the Bills of Exchange Act are also 
illustrated by tbe leading Canadian cases. Inasmuch, however, 
as the Bills of Exchange Act is a codifying Act and has made
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plain many matters which before were obscure, or has given 
statutory sanction to many propositions which formerly required 
to be supported by the citation of reported eases, I have not 
hesitated to omit a reference to cases where I considered that 
their citation would increase the size of the book without add­
ing materially to its usefulness.

Both the statutes above mentioned have undergone great 
changes in form in the revision of 1906. Whenever an alteration 
in wording or arrangement is not obviously immaterial, I have 
in the notes drawn attention to the change. By virtue 
of the Revised Statutes of Canada, 1906, Act, if upon any 
point the provisions of the Revised Statutes are not in ef­
fect the same as those of the Acts for which they are sub­
stituted, the provisions of the Revised Statutes prevail as respects 
all transactions, matters and things subsequent to the time when 
the Revised Statutes take effect, that is, on, from and after the 
31st of January, 1907.

One result of the revision of the Bills of Exchange Act is 
that, while before the revision its sections corresponded almost 
exactly with those of the English Act and only a few 
important differences had to be borne in mind, now the ar­
rangement and section-numbering of the Canadian and the 
English Acts are so different that an English text book no 
longer affords a convenient guide to the Canadian Act.

It gives me pleasure to acknowledge my obligation to Mr. 
Arthur Whyte Anglin, Barrister at-law, who was so kind as to 
read the manuscript of the first half of the book and who made 
numerous valuable suggestion . Iiich I was glad to adopt. The 
responsibility for the final :n of the text is, however, mine 
alone. I am indebted to my father for the affectionate care 
with which he rend the whole book in proof form. The proof 
was also read, and the table of eases prepared, by Mr. R. B. 
Lowndes.

Toronto, April, 1907.
J. D. F.
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HOOK I.

BANKING AND THE BANK ACT.

CHAPTER I.

Review op Banking Legislation.

The statutory banking law of Canada, notwithstanding the 
important changes which have taken place since 18G7, is, in the 
main, the result of the continuation and development of the 
policy of the statutes relating to the subject of banking in force 
in Upper and Lower Canada at the time of the confederation of 
the provinces. It may therefore be useful to refer to some of 
the statutes of the late province of Canada as an aid to the 
understanding of the present Bank Act, ami then to review 
briefly the banking legislation of Parliament since the formation 
of the Dominion.

Legislation of 1841.
The earliest legislation to which reference need be made is 

that of 1841. Prior to that date a number of banks were in 
operation, with power to issue bank notes under individual 
charters granted by the legislatures of Upper and Lower Canada 
before the Union of 1840. Some of them were at this time ask­
ing for power to increase their capital. At its first session the 
legislature of the united province rejected a proposal made by 
Lord Sydenham to establish a provincial bank of issue, and as 
a fiscal measure, partly in lieu of the rejected proposal, imposed 
upon the bank notes issued and circulating in the province a 
duty of one per cent, per annum calculated on the average 
monthly circulation as shewn by semi-annual statements fur­
nished to the Receiver-General (4 & 5 Viet. c. 29). A Select 
Committee on Banking and Currency reported in favour of 
adopting some uniform system of banking in the province, and
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of granting the request of the hanks for an increase in capital 
subject to certain restrictions, most of which had been recom­
mended in a circular despatch dated the 4t h of May, 1840, issued 
under the signature of Lord John Russell, Principal Secretary 
of State for the Colonies.

By chapter 99 of the same session the banks previously 
chartered by either of the provinces were authorized to carry on 
their business throughout the new province.

Acts were also passed in tile same year and in 1842 renewing 
until 1862 the charters of various banks, and authorizing certain 
increases of capital. Although each of these acts referred to 
only a single bank, they all contained the restrictions recom­
mended by the Select Committee, so that an approach was thus 
made to a general banking art.

In 1846 another circular despatch, dated 30th May of that 
year, was issued by the Colonial Office containing a series of 
“ Revised Regulations" which were recommended to lie intro­
duced into any bills for the incorporation of banking companies 
in the colonies. These regulations, with the restrictions recom­
mended by the select committee of 1841, formed the basis of the 
subsequent general banking legislation.

Ligi»laliuii of 1850.
A general act of 1850 (13 & 14 Viet. c. 22) authorized the 

chartered banks to take, hold and dispose of mortgages of real 
and personal property by way of additional security for debts 
contracted to them in the course of their business and conferred 
certain ancillary rights upon the banks in regard to property 
mortgaged to them, etc.

The same year was marked by the passing of the “Act to 
establish Freedom of Banking" (13 & 14 Viet. e. 21). This act 
forbade the issue of circulating notes under the value of five 
shillings. Notes for five shillings or over might be issued, as 
theretofore, by the chartered banks, but not by other persons 
except as specially authorized by the act. The most significant 
feature of the act was the liberty it gave to individuals or gen­
eral partners to establish banks, and to persons to form joint 
stock companies to carry on the business of banking, each with 
a single office in one place, and with a minimum capital of 
£25,IKK). Banking institutions under this act were permitted to
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issue registered notes seeured by, and to an amount not exceed­
ing, a deposit of provincial securities with the Receiver-General. 
These notes were exempted from the payment of the one per 
rent, tux levied upon the circulation of the chartered banks. 
The chartered banks were at liberty to surrender their rights of 
issuing notes against assets and to obtain registered notes against 
deposits of securities.

In 1851 an amendment was passed requiring monthly instead 
of semi-annual returns from the “free banks” (14 & 15 Viet. e. 
Gil). In the same year an act was passed “to encourage the 
chartered hanks to adopt, us far us conveniently practicable, the 
principles of the general hanking act in regard to the securing 
of the redemption of their bank notes” (14 & 15 Viet. c. 70), 
and a further act was passed for the same purpose in 1853 (16 
Viet. e. G2). The chartered banks, as a rule, rejected the en­
couragement offered by the legislation just referred to, as their 
own system of note issue gave greater opportunity for banking 
profit. Not many new banks were established under the provi­
sions of the Free Hanking Act, and those that did not cease to 
do business subsequently applied for and obtained charters. The 
act was finally repealed by the Provincial Note Act of 1866 (29 
& 30 Viet. c. 10). In the meantime most of the existing char­
tered banks hud obtained by statute further additions to their 
capital.

In 1858 penalties and forfeiture for usury were abolished. 
In 18511 another act of general application to the chartered banks 
was passed, ladng the first step in the legislation permitting 
banks to take warehouse receipts and bills of lading as security 
for advances. In the latter year a select committee of the legis­
lature was struck, and in the evidence reported by this committee 
and chiefly obtained from the lending bankers, there was much 
pointed criticism of the existing banking system. No general 
legislation, however, resulted at this time, and in the years from 
1858 to 1866 a number of new charters were granted subject to 
the general regulations and restrictions referred to above.

Dominion Act of 1867.
By section 91 of the British North America Act, 1867, exclu­

sive legislative authority was given to the Parliament of the 
new Dominion of Canada created by the act in regard to:—
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(14) Currency and coinage.
(15) Banking, incorporation of banks and the issue of 

paper money.
(16) Saving Banka.
(18) Bills of exchange and promissory notes.
(19) Interest.
(20) Legal tender.

“An Act respecting Banks" (31 Viet. c. 11) passed in the 
session of 1867-1868 was the earliest statute on the subject of 
hanking enacted under this authority. It was merely a tempor­
ary measure, to expire at the end of the first session of Parlia­
ment after the 1st of January, 1870. It extended to the whole 
Dominion the powers of banks previously incorporated by any 
of the four provinces. In other respects it was mainly a re-en­
actment for the Dominion of the general banking legislation pre­
viously in force in the Province of Canada.

Chapter 46 of the same session, being “an Act to enable Banks 
in any part of Canada to use notes of the Dominion instead of 
issuing notes of their own,” was likewise an extension to the 
Dominion of the Provincial Note Act of 1866. The latter act 
had authorized the government under the authority of the 
tiovernor-in-Council to issue not more than $8,000,001) of pro­
vincial notes payable on demand in specie at Toronto or Mont­
real, us they might be dated, and made such note's legal tender 
at places other than the offices in these cities. It also contained 
provisions offering inducements to the existing bunks to surren­
der their note circulation, and to take up the issue and redemp­
tion of provincial notes, $3,000,000 of the above note issue being 
authorized for this purpose.

In the event, however, the chartered banks, with the excep­
tion of the Bank of Montreal, proved unwilling to reduce their 
resources by the retirement of their notes from circulation. This 
bank, owing to the fact that the government was largely indebted 
to it, was able advantageously to withdraw its notes from cir­
culation, replace them by notes of the province, ami set off the 
amount of such notes against the government’s indebtedness.

By the act of 1868 the $8,000,000 worth of provincial notes 
prepared in 1866, and the $5,000,000 thereof in circulation in 
1868, were declared to be Dominion notes redeemable at Mont­
real, Toronto, Halifax and St. John.
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In 1869 a number of bank charters which were about to ex­
pire were extended until the end of the first session of Parlia­
ment next after the 1st of January, 1870.

By these measures time was gained to consider the important 
problem of creating one uniform system of currency and bank­
ing for the Dominion, applicable to all banks, both those to be 
incorporated in the future, and those which had originally come 
into existence or were doing business under charters granted by 
the Provinces of Canada, Nova Scotia and New Brunswick or, 
(as in the case of the Bank of British North America) under 
Royal charter.

Discussion preliminary to the Act of 1870.
In the interval between 1867 and 1870 the question of the 

future banking policy of the Dominion was much discussed, the 
chief interest being concentrated on the question of the character 
of the note issue. A select committee of the Senate in 1868 made 
a report deprecating the taking possession of the note issue by 
the Government, but recommending the issue of a paper cur­
rency by the banks based on the deposit of government securi­
ties, if the financial requirements of the government demanded 
such an expedient. The representatives of the bankers were 
heard by a select committee of the House of Commons in the 
same year, and the case against a bond secured circulation was 
fully argued. Nevertheless in 1869 the lion. John Rose, Min­
ister of Finance, proposed a banking scheme upon the model of 
the National Banking System of the United States, the unsecured 
circulation of the banks to be gradually retired after 1871. The 
measure was, however, temporarily withdrawn in view of the 
opposition which displayed itself, and before the next session of 
Parliament Mr. Rose had resigned, and Sir Francis Ilincks had 
become Minister of Finance.

After a conference with the leading bankers, the new Min­
ister on the 1st of March, 1870, brought down to the House of 
Commons a series of resolutions on banking and currency, which 
emphasized the need for a uniform banking law. and contained 
a number of recommendations. The most significant features 
of the recommendations were the issue of bank notes not secured 
by deposit of securities, the necessity for the security afforded 
by a large paid up capital, the surrender by the hanks of the 
right to issue notes under $4, the management of the circula-
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tion of Dominion notes directly by the government instead of 
by the Hank of Montreal and an increase in the issue of such 
notes and the holding by the banks of 50 per cent, of their cash 
reserves in Dominion notes.

Bank Act of 1870.
The Statute 33 Viet. e. 11, an “Act respecting Banks and 

Hanking" 1870, embodied the resolutions of Sir Francis Hineks. 
It enacted that in any act establishing a new bank or 
renewing the charter of any existing bank a number of 
restrictions should lie incorporated, certain exceptions being 
granted in the case of the Hank of British North America anil 
La Banque du Peuple in order to conform to the peculiarities of 
their respective charters.

These provisions were practically re-enacted by the Act of 
1871 presently to be referred to.

The monopoly of issuing notes for circulation was assured 
to the banks by imposing on private or unauthorized issue a fine 
of $400. Previous legislation in conflict with the new act was 
repealed and the “Act respecting Hanks" of 1868, was extended 
to the end of the session of 1872.

The act also contained provisions for the extension by letters 
patent of the charters of existing banks until the end of the ses­
sion of Parliament next after the 1st of .January, 1881, and no 
longer, and subject to the other provisions of the act.

Bank Act of 1871.
Only in one instance, however, was a charter renewed under 

the Act of 1870, bankers having expressed themselves in favour 
of having parliamentary charters. The government therefore 
determined to embody in one general banking act, not only the 
provisions of the Act of 1870, but also the general provisions 
respecting what might be termed the internal regulation of banks. 
The statute drafted in accordance with this purpose was passed 
with very slight discussion in either house, and on the 14th of 
April, 1871, received the royal assent. This statute was the 
first general law under which the banks really operated, and may 
be regarded as practically the first Hank Act of the Dominion.

By this act (34 Viet. e. 5) the charters or acts of incorpora­
tion, and amendments thereof, of the several banks enumerated
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ill the schedule were continued as to their incorporation, the 
amount of their capital stock, the amount of each share of such 
stock, and the chief place of business of each bank, respectively, 
until the 1st of duly, 1881, subject to the right of any such hank 
to increase its capital stock in the manner provided for by the 
act. In other respects the charters became subject to the provi­
sions of the act from the 1st of July, 1871, until the end of the 
then next session of Parliament, after which, it was provided, 
the act should form and he the charters of the said banks respec­
tively until the 1st of July, 1881, and the provisions thereof 
should apply to each of them respectively, and their charters as 
existing at the time of the act should be repealed, except only 
as to the mutters for which the said charters were as above pro­
vided continued until the said 1st of July, 1881. It was also 
enacted that the provisions of the act should apply to any bank 
to he thereafter incorporated, (either at the then present session 
or at any future session), whether the act should be specially 
mentioned in its act of incorporation or not. Any act incor­
porating any hank thereafter was to declare the capital stock of 
such new hank, the amount of each share, the name of the bank, 
and the place where its chief office should he situate. The Acts 
of 1867 and 1870 were also repealed.

A large part of the act was devoted to the re-enactment and 
consolidation of legislation previously in force. One important 
change was the provision requiring a bank, before issuing notes 
or commencing the business of hanking, to have #500,000 of cap­
ital stock bond fide subscribed and #100,000 bona fide paid up, 
a further sum of #100,000 to be paid up within two years from 
the commencement of business (sec. 7). Another important 
change was the authority given to shareholders, at any annual 
general meeting or any general meeting specially called for the 
purpose, to increase the capital of the bank..

The hank was empowered to open branches or agencies, and 
offices of discount and deposit, and transact business at any place 
or places in the Dominion.

Of the other provisions of the act which were made generally 
applicable to the hanks as above stated and which illustrate the 
policy of the act, particularly as regards the security afforded 
to the public, the more important may be summarized as follows :

Sec. 8. Amount of notes intended for circulation issued by 
the bank and outstanding at any time not to exceed the amount
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of the hank's unimpaired paid-up capital, and no note to be for 
leas than $4.

Sec. 9. Notes of the hank to be received in payment at par 
at any of its offices, but the bank not to be bound to redeem them 
in specie or Dominion notes at any place other than where they 
are made payable, the chief seat of business of the bank always 
to be the place or one of the places of payment.

Sec. 10. Paid up capital not to be impaired by any dividend 
or bonus; directors knowingly and wilfully concurring in any 
impairment to be individually liable for the amount thereof as 
a debt due to the bank. Ixisa of paid-up capital to be made good 
by calls upon unpaid stock, such loss and calls to be mentioned 
in the next return to the government. All net profits to lie ap­
plied to make good loss, if capital impaired.

See. 11. No division of profits by way of dividends or 
lionus, or laith, or in any way, exceeding 8 per cent, per annum 
to be paid unless, after paying the same and deducting nil bad 
and doubtful debts, the bank shall have a rest or reserve fund 
«pial to at least 20 per cent, of its paid-up capital.

Sec. 12. Certified lists of shareholders with their respective 
additions, residences, and holdings of stock, to be laid before 
Parliament annually.

Sec. 13. Monthly returns of assets and liabilities to be made 
to the government in the form prescribed by the act, signed by 
the chief officers of the bank.

See. 14. The bank to hold, as nearly as may be practical, 
one-half, and never less than one-third, of its cash reserve in 
Dominion notes.

See. 15. A hank to which this act is applicable to lie exempt 
from the tax on the average amount of its notes in circulation 
and from the obligation to hold any of its capital in government 
or other debentures.

See. 27. Each shareholder to have one vote for each share 
held by him for at least 30 days before the time of shareholders’ 
meeting.

Sec. 28. Shareholders to have power to regulate by by-law 
certain matters incident to the management anil administration 
of the bunk, including the qualification and the numlier of the 
directors, (to be not less than 5 nor more than 10), and the quor­
um thereof, the time and manner of electing directors and filling
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vacancies in the hoard of directors. No director to hold less than 
$3,000 of the stock of the bank, when the paid-up capital thereof 
is one million dollars or less, nor less than $4,000 when such 
capital is between one million and three millions, nor less than 
$5,000 when such capital exceeds three millions. Directors to 
be elected annually by the shareholders.

Sec. 39. The bank to have power to acquire and hold real 
and immovable estate for its actual use and occupation, and the 
management of its business.

Sec. 40. The bank not to lend money upon the security mort­
gage or hypothecation of any lands or tenements or of any ships 
or other vessels, or upon the security or pledge of its own shares, 
or of any goods, wares or merchandise, except as authorized by 
the act, or to deal in the buying and selling or bartering of goods, 
wares or merchandise, or to he engaged in any trade whatever, 
except as a dealer in gold and silver bullion, bills of exchange, 
discounting of promissory notes and negotiable securities, and in 
such trade generally as appertains to the business of banking.

Sec. 41. The bank empowered to take, hold, and dispose of 
mortgages upon personal as well as real property, by way of 
additional security for debts contracted to the hank in the course 
of its business.

Sec. 51. The bank not to make loans or grant discounts on the 
security of its own stock, but to have a privileged lien for any 
overdue debt on the shares and unpaid dividends of the debtor, 
and to have the right to decline to allow any transfer of the 
shares of the debtor until such debt is paid, and, if such debt is 
not paid when due, to realize on the shares after due notice. 
The bank entitled to acquire and hold as collateral security for 
any advance by or debt to the hank, etc., the shares of the capital 
stock of any other hank, the bonds or delienturcs of municipal 
nr other corporations, or Dominion, provincial, British or foreign 
public securities.

Sec. 52. The hank not to be liable to any penalty or forfeiture 
for usury, hut no rate of interest or discount exceeding 7 per 
cent, to be recoverable by the bank.

Sec. 57. Suspension by the hank of payment of any of its 
liabilities as they accrue, in specie or Dominion notes, if it con­
tinues for ninety days, to constitute the bank insolvent and 
operate a forfeiture of its charter so far as regards the issue or
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reissue of notes ami other banking operations, the charter to 
remain in force for purpose of winding tip only.

Sec. 58. In the event of the property and assets of the bank 
becoming insufficient to pay its debts and liabilities, the share­
holders to be liable for the deficiency to an amount tspial to the 
amount of their respective shares, over and above any amount 
not paid up on such shares. In the event of suspension of pay­
ment by the bank of any of its liabilities for six months, the 
directors to make calls on shareholders without waiting for the 
collection of any debts due to it or the sale of any of its assets 
or property, such calls to be made at intervals of HI) days, each 
call not to exceed 2(1 per cent, on each share. Additional liabil­
ity of directors not to be affected by this section.

See. 5!l. Shareholders who have transferred their shares or 
registered the transfer thereof within one month before the com­
mencement of the suspension of payment by the bank to be liable 
to calls under see. 58, saving their recourse against the trans­
ferees.

Sees. CO el »<</. Offences and penalties.
See. Ü8. No private person or party, except a chartered bank, 

to issue or re-issue, make, draw, or indorse, any bill, bond, note, 
cheque, or other instrument intended to circulate as money, or 
to be used as a substitute for money, for any amount whatever 
under a penalty of $400.

Sec. 70. The bank to be subject to such provisions of any 
general or special winding-up act to be passed by Parliament us 
may he declared to apply to banks.

See. 71. The bank to be subject to any general provisions 
respecting banks which Parliament may deem necessary for the 
public interest.

Sees. 72 et seq. Special provisions as to certain banks. 

Between 1871 and 1880.
In 1873 the form of the monthly return was expanded (36 

Viet. c. 43), and in 1875 was amended by requiring a statement 
of the direct and indirect liabilities of the directors to the bank, 
(38 Viet. c. 17).

The same Act of 1875 forbade a bank, either directly or in­
directly, to purchase or deal in any share or shares of the capi­
tal stock of the bank, except where it should be necessary “to
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realize upon any such share or shares held by the hank as security 
for any pre-existing and matured debt.”

In 1876 a general insolvent act was applied to banks with 
modifications (39 Viet. e. 31).

In 1879 the clause permitting banks to make loans upon 
shares in other chartered banks was repealed (42 Viet. e. 45), 
and banks were required to number their shares, all contracts for 
the sale of bank stock being required to specify the number of 
the shares to be transferred.

Revision of Rank Act in 1880.
Hank charters under the Act of 1871 being due to expire on 

the 1st of July, 1881, Sir Leonard Tilley, Minister of Finance, 
in the session of 1880, brought down a bill which became law 
without much debate (43 Viet. c. 22).

By this statute the chattel's of the thirty-four banks, which 
were then in operation, were continued to the 1st of July, 1891, 
anil those of four others until the completion of their liquidation. 
The principal amendments of the law made by the act were the 
following:

Sec. 2. No person holding stock as executor, administrator, 
guardian or trustee of or for any person named in the books of 
the bank as being so represented by him or her to be personally 
liable as a stockholder, hut the estate or funds in his or her hands, 
or the person for whom the trust is, to be liable.

Sec. 3. The proportion of cash reserves to be held in Domin­
ion notes never to be less than 40 per cent, (instead of one-third 
as in the Act of 1871).

Sec. 4. A new and expanded form of monthly return sub­
stituted, the Minister of Finance to have power to call for special 
returns from any particular hank, whenever in his judgment the 
same are necessary in order to a full and complete knowledge of 
its condition.

Sec. 6. No bank to hold any real or immovable property how­
soever acquired, except such as shall he required for its own use, 
for any period exceeding seven years from the date of the acqui­
sition thereof.

Sec. 8. The bank forbidden to lend money on the stock of 
any other bank, ns well as on its own, and tile lien of a bank



1. REVIEW OF BANKING LEGISLATION.

on its own shares extended to cover any “debt or liability for a 
debt,” instead of any “overdue debt,” to the bank.

Sec. 10. After the first day of July 1880 any person, firm or 
company assuming or using the title of “Bank” without being 
authorized so to do by this act or by the Act of 1871, or by some 
other act in force in that behalf, to be guilty of a misdemeanour. 

Sec. 12. After the 1st of July, 1881,
1. The payment of the notes issued by the bank and intended 

for circulation, then outstanding, to be the first charge upon the 
assets of the bank in case of its insolvency.

2. No bank note for a sum less than $5, or for any sum not 
being a multiple of $5, to be issued or re-issued by the bank.

3. Any bank making any payment to make the same up to 
$50, at the request of the payee, in Dominion notes for $1, or $2 
each.

4. Proxies to vote at a shareholders* meeting to be made or 
renewed within three years next preceding the time of such 
meeting.

Perhaps the most notable feature of the legislation of 1880 
was the attempt to give greater security to the paper currency 
by conferring upon the holder of an insolvent bank s note a 
prior claim on the assets of such bank. The clause to give effect 
to this was objected to in the House of Commons on the ground 
that it was likely to increase the danger of runs from depositors 
anxious to convert their claims into privileged liens. This had 
also been the view of Sir Francis 11 hicks in 1870. Now, how­
ever, the proposal had the strong support of the bankers of the 
country. For them the privilege of note circulation was a source 
of easy and considerable profit. To the people it gave an elastic 
currency, increased sources of discount, and, through the system 
of branch banks promoted by it, widespread and accessible hank­
ing facilities. The scheme, already proposed before 1870, to 
remodel the Canadian banking system on the plan of the National 
Banking System of the United States was again mooted in 1880, 
hut was energetically and successfully opposed by the bankers. 
A plan was also proposed for the establishment of a government 
bank inspection or for the appointment of an auditor by the 
shareholders. The bankers argued, however, that it was impos­
sible for a government inspector or an auditor properly to in­
spect a Canadian bank on account of its many branches and the
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multiplicity and variety of the commercial paper in its assets. 
Many persons, they said, would make deposits upon the faith of 
an official report which would lie more or less illusory. It was 
better, in their opinion, to rely on the careful organization of 
the hank, the vigilance of the directors, and the inspection by 
trained men of its own staff travelling from branch to branch 
and reporting to the general manager.

In the bill which he introduced the Minister gave effect to 
the representations of the hankers on all points.

Between 1880 and 1890.
In 1883 (by 46 Viet. c. 20) various money penalties were 

provided for contraventions of the Hank Act, the penalty of 
charter forfeiture having proved insufficient because of the gov­
ernment’s unwillingness to punish transgression by a penalty of 
such excessive severity.

The unauthorized use of the title “Banking Company,” 
“Banking House,” “Hanking Association,” “Banking Institu­
tion” or “Hanking Agency,” was made a misdemeanour unless 
the words “not incorporated” were added to the title.

In 1886 the Bank Act of 1871 and amending acts were con­
solidated as chapter 120 of the Revised Statutes of Canada.

Two winding-up acts in part affecting hanks were passed in 
this decade, namely, in 1882, an Act respecting Insolvent Banks, 
etc. (45 Viet. c. 23), consolidated as R.8.C. 1886, c. 129 (“The 
Winding-up Act”), and in 1889 the Winding-up Amendment 
Act.

Revision of Bank Act in 1890.
Before the time had arrived for the next decennial revision 

and renewal of charters, several defects in the hanking law hail 
become patent.

1. The prior lien given by the Act of 1880 to holders of notes 
of an insolvent hank made final payment in full almost certain, 
hut failed to enable the holders of such notes to realize them at 
par immediately after the suspension. The discount and the 
delay were in some cases considerable.

2. The operation of the Statutes of Limitations upon the out­
standing notes of an insolvent hank unjustly injured holders 
who were ignorant or unmindful of the necessity of presenting
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notes for payment. The notes of a bank were never entirely 
redeemed before the limitation came into effect.

3. Under the existing system hank notes did not circulate at 
par in localities remote from the office where they were pay­
able or in localities whose trade centre was different from that 
of the bank whence they were issued. The evil became aggra­
vated as closer relations were established between different banks 
of the Dominion and a larger number of notes were circulated 
at a distance.

4. The security of a large paid-up capital was not sufficiently 
attained by the existing law which required $100,000 of capital 
to be paid up before a new bank should commence business.

Early in 1890 the views of the principal bankers on these 
and other points were presented to the Minister of Finance, 
(the Hon. Ueo. E. Foster), and subsequently to the assembled 
members of Sir John A. Macdonald’s cabinet. The question of 
requiring a bank to 1 old a fixed proportion of its debts in specie 
and Dominion notes was discussed; but, owing to the strong 
opposition of the bankers, the proposal to this end made by the 
government was abandoned.

In March, 1890, Mr. Foster proposed to the House of Com­
mons a bill to amend the banking law. This was the subject in 
committee of the whole of a protracted and instructive de­
bate, remarkable alike for its dispassionate tone and for the 
conspicuous legal ability brought to bear upon the questions at 
issue.

By the act as finally passed (53 Viet. e. 31), the four points 
above noted as defects in the banking law were dealt with as 
follows:

1. By see. 53 the prior lien in favour of the holders of notes 
outstanding at the time of the suspension of a bank was pre­
served and was also extended to cover interest thereon. By sec. 
54 provision was made for the establishment of a Bank Circula­
tion Redemption Fund for the payment of the notes of any in­
solvent bank (with interest at 0 per cent, per annum from the 
day of suspension until such payment) in the event of the fail­
ure on the part of such bank to pay within two months from the 
suspension all its notes which should be presented. Such fund 
was to be contributed to by all the banks, each to deposit with 
the Minister of Finance in two instalments a sufficient sum to
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make the totnl contribution of each hank equal to 5 per cent, of 
the average amount of its notes in circulation during the twelve 
mont lia prior to the day fixed for payment of the second instal­
ment, i.e., the 15th of July, 1898. The details of the scheme, in­
cluding the provisions for replacing payments made out of the 
fund, need not be further referred to here as they are set out in 
the present Revised Statute.

The plan of a bond-secured system of note issue received in 
1890 little support, in or out of Parliament, as compared with 
that which it received in 1880.

2. Moneys payable by the liquidator of an insolvent hank to 
shareholders and depositors which should remain unclaimed for 
three years, or until the completion of the winding up, were 
required to hi' paid to the Minister of Finance to he held by 
him subject to the claims of persons other than the hank. The 
liquidator was similarly required to pay to the Minister a sum 
equal to the amount of the notes of the bank intended for cir­
culât ion and then outstanding (sec. 88, sub-sec. 4 and 5). The 
debts of a solvent bank were also exempted from the Statute of 
Limitations.

3. Kuril bank was required to make the arrangements neces­
sary to insure the circulation at par in every part of Canada of 
all noil's issued or re-issued by it and intended for circulation, 
including the establishment of agencies for the redemption and 
payment of its notes at the chief city of each province anil at 
such other places as should lie from time to time designated by 
the Treasury Hoard (see. 55).

4. New banks were required before commencing business to 
obtain bond fide subscriptions to the extent of $500.000, of which 
$250,000 should be temporarily deposited with the Minister of 
Finance.

The bill, as originally introduced in the House of Commons, 
also provided for a system of compulsory audit by auditors ap­
pointed by the shareholders, the report of such auditors and 
their audit of the directors’ report to be lodged with the Min­
ister of Finance. The audit scheme was, however, successfully 
opposed in Parliament, as that of a government inspection had 
been by the bankers in 1880, on the ground that it would be 
absolutely impossible for any inspector or auditor to make a 
reliable estimate of the assets of the bank, lie could not, for
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instance, ascertain the real value of the customers’ paper dis­
counted by a bank, which forms the greatest portion of its assets. 
In the United States it is not so difficult for an inspector to form 
some idea, even though an imperfect one, of the assets of one 
bank without branches. Hut even in that country it has some­
times happened that optimistic reports have been issued by the 
government inspectors in regard to hanks which have shortly 
afterwards closed their doors. Under the Canadian branch sys­
tem it would be a physical impossibility for an inspector to value 
all the assets of a large bank, or, (unless an army of inspectors 
inspected the head office and every branch of a bank at the same 
hour of the same day), even to trace or count the cash. A com­
pulsory audit, it was argued, would only In* illusory and de­
ceive the public. This provision of the bill was struck out.

In addition to the changes above noted the whole Hank Act 
was revised and re-enacted. The more important of the other 
changes made by the act may be very briefly summed up, as they 
have been re-enacted in the present Revised Statute.

The payment of any amount due to the government of Can­
ada in trust or otherwise was made the second charge on the 
assets of an insolvent bank and that of any amount due to the 
government of any of the provinces a third charge (sec. 53). 
This was a partial re-enactment of the Crown priority existing 
at common law.

Directors required to hold paid-up stock to qualify (see 19).
Only a majority of the directors required to Ik* Hritish sub­

jects (sec. 19).
Shareholders permitted to reduce as well as increase the cap­

ital stock, both increase and reduction however to be subject to 
the approval of the Treasury Hoard (secs. 26 and 28).

The amount of reserve required after division of profits ex­
ceeding 8 per cent, raised from 20 to 30 per cent. (sec. 49).

The bank forbidden to pledge, assign or hypothecate its notes, 
and no advance or loan made on the security of the notes of a 
bank to lie recoverable from the bank or its assets (sec. 52).

A bank making any payment to make the same in Dominion 
notes at the request of the payee up to $100, instead of $50 as re­
quired by the Act of 1880 (sec. 57).

Making of false returns or wilful concurrence therein made 
an offence (sec. 99). Provision as to receiving deposits from 
persons otherwise unable to contract (sec. 84).
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The period required for the registration of stock to be made 
before suspension, in order to exempt the transferor from liabil­
ity, increased from 30 to 60 days (see. 86).

The use of the titles “bank,” “banking house” made an 
offence whether or not the expression “not incorporated” be 
added (sec. 100).

Persons committing an offence against the act to be liable to 
a fine not exceeding $1,000 and imprisonment not exceeding five 
years or both (sec. 101).

Penalties against circulation in excess of paid-up capital in­
creased in severity (sec. 51, sub-sec. 3).

Finally the charters of 36 banks were continued, subject to 
certain contigencies, until the 1st of July, 1901, provision was 
made for bringing the Merchants Hank of Prince Edward Island 
under the operation of the act, some special features of La Ban­
que du Peuple were again confirmed, and the two banks working 
under royal charter, the Bank of British North America and 
the Bank of British Columbia, were, except as to a few provi­
sions, subjected to the act.

Bitween 1890 and 1900.
In 1899 au act was passed permitting a bank to issue and 

re-issue at any office or agency of the hank in any British col­
ony or possession other than Canada, notes for one pound sterl­
ing each or for any multiple of such sum, subject to certain 
restrictions (62-63 Viet. c. 47).

Apart from this there was no amendment of the Bank Act 
of 1890 until the decennial renewal of charters in 1900. In the 
last mentioned year, the lion. W. F. Fielding, the present Min­
ister of Finance, introduced a bill to amend the Bank Act, which 
became law with but little modification.

Amending .let of 1900.
By the Bank Act Amendment Act, 1900, (63-64 Viet. c. 26), 

l he charters of 34 banks then in operation were continued until 
the 1st of July, 1911, subject to certain contingencies (sec. 6), 
and the charters of La Banque du Peuple, La Banque Ville 
Marie, and the Commercial Bank of Manitoba, which were in 
process of liquidation, were also continued for the purpose of 
liquidation only (see. 5).

2—BASK ACT.
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To all banks, except as otherwise provided, the Bank Act and 
the amendments of 1899 and 1900 were made applicable.

The charters of the Bank of British North America and of 
the Bank of British Columbia remained in force subject to the 
act to the extent specified therein.

By the act of 1900 a number of amendments were also made 
to the general banking law, of which the more important are 
the following :

In addition to the statement already required to be sul>- 
mitted by the outgoing directors at the annual meeting, direc­
tors to submit to the shareholders such further statements of 
the affairs of the bank (other than statements with reference to 
the account of any person dealing with the bank), as the share­
holders require by by-law passed at the annual or a special gen­
eral meeting (sec. 9).

A bank not to issue notes during any period of suspension 
of payment of its liabilities, and in the event of a bank’s resum­
ing business without the consent in writing of the curator pro­
vided for in the act, it shall not issue null's again until author­
ized by the Treasury Board. Prohibition enforced by penalties 
(see. 10).

Notes of a suspended bank to bear interest at 5 per cent, in­
stead of at tl per cent. (see. 11).

Notes of a suspended bank which are paid out of the Bank 
Circulation Redemption Fund in excess of the credit of such 
bank in the fund to bear interest at 8 per cent, until the fund 
is recouped out of the assets of the bank (see. 13).

Treasury Board empowered to extend the period for hold­
ing real or immovable property acquired by the bank for a fur­
ther period of five years. Provisions for forfeiture in ease of a 
bank’s holding such property for a longer period (see. 14).

If a person dies having a deposit with a bank not exceeding 
$500, tile production to the bank and deposit with it of an authen­
tic notarial copy of the will of such person or an authenticated 
copy of the probate of the will or letters of administration to 
Is- sufficient authority to the directors for paying such deposit 
in accordance with such probate, etc. (sec. 20).

Provision empowering the bank to purchase the assets of 
any other bank and setting out the conditions on which such a 
purchase may be made, the procedure which must be observed, 
etc., (sees. 33 to 44. as amended by c. 27 of the same session).
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The hunk to make an annual return to the Minister of 
Finance of all drafts or bills of exchange issued and remaining 
unpaid for over five years, under penalties for failure to make 
the same (sec. 21).

In the event of suspension of payment by a bank, a curator 
to be appointed by the “Canadian Bankers’ Association” to 
supervise the affairs of such bank. Provisions as to the curator’s 
powers, duties and remuneration (sees. 24 to 29). Further 
by-laws, rules and regulations to be made by the said Associa­
tion, subject to the approval of the Treasury Board, not only on 
the subject of the curator’s powers, duties and remuneration, 
but also as to, (1) the supervision of the making of the notes 
ot the banks which are intended for circulation and the delivery 
thereof to the banks ; (2) the inspection of the disposition made 
by the banks of such notes; (3) the destruction of notes of the 
banks, etc., (secs. 30 to 32).

By another statute of the same year the Canadian Bankers’ 
Association was incorporated, among its powers being that of 
establishing clearing houses for banks, and of making rules and 
regulations in regard to them (63-64 Viet. c. 93).

Revised Statutes of Canada, 1906.
In 1906 the Bank Act, 1890, and amending acts were con­

solidated as e. 29 of the Revised Statutes of Canada, 1906. 
In the revision the arrangement of the sections has been con­
siderably altered, and many sections have been divided into new 
subsections, and some have been re-drafted. In one or two in­
stances it is not clear that the revisers have not effected some 
unintentional legislation.

H archousc Receipts and Bills of Lading.
As noted above, the Act of 1859 was the beginning of the 

legislation permitting banks to take warehouse receipts and 
bills of lading as security for advances. By various statutes in 
subsequent years this privilege was very much amplified. Espec­
ially in 1890, important modifications were made in the rights 
uf the banks in regard to this kind of security. As the legisla­
tive history of these rights is necessary to a perfect under­
standing of the reported cases, it has seemed more conven­
ient to review the previous legislation under the sections of the
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present act which relate to this lirauch of the subject. The 
reader is therefore referred to chapter XVI, infra.

Authorities.
The principal authorities for the foregoing, are, of course, 

the original statutes, and the reports of parliamentary proceed­
ings. In the writing of the chapter, use has also been made of 
Dr. R. M. Breckenridge’s “Canadian Banking System, 1817- 
1890," published in Volume II. of the Journal of the Canadian 
Bankers' Association at pagi-s 105 el «</., and reviewed in Vol­
ume III. at page 100. Another valuable contribution to the his­
tory of Canadian Banking is Professor Adam Shortt’s History 
of Canadian Currency, Banking and Exchange (not yet com­
pleted), published in instalments, the first of which appeared in 
Volume V. of the Journal. Reference may he had especially to 
Volume XII. at page 265, for a discussion of the critical period 
of 1870-1871 when, under the direction of Sir Francis llineks, 
the general banking policy of the government was definitely 
settled, and to Volume XIV. at page 7, for an account of the 
revision of 1880.

An instructive discussion of the practical working of the 
Canadian hanking system is contained in a paper by Mr. B. E. 
Walker, now President of the Canadian Bank of Commerce, 
read before the Congress of Bankers and Financiers at Chicago 
in 1898, published in Volume I. of the same journal, page 1, 
and reprinted as an introduction to Muclarcn on Banking, (sec­
ond edition, 1901), See also a similar paper read at a meeting 
of the New York State Bankers' Association, held at Saratoga 
in 1895, and at other meetings of bankers, published in Volume 
XII. of the Journal, at page 233.

Mr. Walker has also published a useful “History of Bank­
ing in Canada,” (reprinted, 1899, from “A History of Bank­
ing in all Nations,” by permission of the publishers, the Jour­
nal of Commerce and Commercial Bulletin, New York).



CHAPTER II.

Usage and the Law Merchant.

Formerly the law merchant or custom of merchants was not Law mer- 
a part of the Common Law of England as it is now, but a con- 
current and co-existent law. Its early history is obscure ; cf. part of the 
Blackburn on Sales, 8th ed., p. 317, and see an article by A. T. Common 
Carter in 17 L.Q.R. 232 (1901). Uw

Apparently this lex mercatoria comprised, in addition to a Early 
body of maritime law of international character, a definite body History, 
of customary mercantile law recognized both in England and on 
the Continent of Europe, and slightly affected perhaps by local 
variations. In England this mercantile law was administered 
in local and popular courts of mercatorcs and marinant, these 
being the two classes of persons whom it concerned. Edward I. 
was particularly solicitous for the foreign merchant in endea­
vouring to give him the speedy justice which he demanded, and 
constituted the King in Council the final court of appeal in 
mercantile disputes. The Statute of the Staple (27 Edw. III., 
st. 2), is an epitome of the royal policy in this respect. Subse­
quently the Admiralty Court with some success struggled to 
usurp the jurisdiction, and the local mercantile courts fell 
into desuetude. The common law courts in turn destroy­
ed the admiralty jurisdiction by issuing prohibitions where- 
ever a maritime contract had not actually been made 
or goods had not actually been supplied on the high seas, 
and, in order to withdraw a suit from the courts of admiralty, 
permitting the use of the fiction that a contract really made at 
sea was made at the Royal Exchange. The administration of 
the mercantile law in the common law courts was, however, 
most unsatisfactory, owing doubtless to the fact that this branch 
of the law had never been made the subject of professional 
study. But for Lord Mansfield, the merchants, dissatisfied with 
the illiberal policy of the common law courts, might have resorted 
to the courts of chancery, whose doctrines and practice were in 
many respects similar to their own. That great judge employed 
his learning and his genius, “not only in doing justice to the 
parties litigating before him, but in settling with precision and
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upon sound principles, general rules afterwards to be quoted 
and recognized as governing all similar cases” (Lickbarrow v. 
Mason, 1787, 2 T.li. 63). He may truly be said to be the founder 
of the commercial law of England.

The law merchant is not fixed and stereotyped, but is capable 
of being expanded and enlarged so Us to meet the wants and 
requirements of trade in the varying circumstances of commerce. 
It is neither more nor less than the usages of merchants and 
traders in the différent departments of trade, ratified by the 
decisions of courts of law, which, upon such usages being proved 
before them, have adopted them as settled law with a view to 
the interests of trade and the public convenience. The court 
proceeded herein on the well-known principle of law that, with 
reference to transactions in the different departments of trade, 
courts of law, in giving effect to the contracts and dealings of 
the parties, will assume that the latter have dealt with one an­
other on the footing of any custom or usage prevailing generally 
in the particular department. By this process, what before was 
usage only, unsanctioned by legal decision, has become engrafted 
upon, or incorporated into, the common law, and may thus be 
said to form part of it. “When a general usage has been judi­
cially ascertained and established,” says Lord Campbell in 
Brandao v. Barnett, 1846, 12 Cl. & F. at p. 805, 3 R.C. at p. 
606, 41 it becomes a part of the law merchant, which courts of 
justice are bound to know and recognize” (Goodwin v. Kobarts, 
1875, L.R. 10 Ex. 337, 346, 8.C. 1 App. Cas. 476).

Thus when goldsmiths’ or bankers’ notes came into general 
use, Lord Mansfield and the Court of King’s Bench had no 
difficulty in holding that the property in such notes passed by 
delivery on the ground that they “are treated as money, as cash, 
in the ordinary course and transaction of business, by the gen­
eral consent of mankind, which gives them the credit and cur­
rency of money, to all intents and purposes” (Miller v. Race, 
1758, 1 Burr, at p. 457, 3 R.C. at p. 63.

In Goodwin v. Robarts, supra, at p. 351, Cockburn, C.J. 
notices another very remarkable instance of the efficacy of 
usage. It is notorious, he says, that with the exception of the 
Bank of England, the system of banking has recently under­
gone an entire change. Instead of the banker issuing his own 
notes in return for the money of the customer deposited with 
him, he gives credit in account to the depositor, and leaves it
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to the latter to draw upon him, to hearer or order, by what is 
now called a cheque. Upon this state of things the general 
course of dealing between hankers and their customers has at­
tached incidents previously unknown, and these by the decisions 
of the courts have become fixed law. Thus, while an ordinary 
drawee, although in possession of funds of the drawer, is not 
hound to accept, unless by his own agreement or consent, the 
hanker, if he has funds, is bound to pay on presentation of a 
cheque on demand. Even admission of funds is not sufficient 
to bind an ordinary drawee, while it is sufficient with a banker ; 
and money deposited with a banker is not only money lent, but 
the banker is bound to repay it when called for by the draft of 
the customer. Besides this, a custom has grown up among 
hankers themselves of marking cheques as good for the purposes 
of clearance, by which they become bound to one another.

Bills of lading may also be referred to as an instance of the 
manner in which general mercantile usage1 may give effect to a 
writing which without it would not have had that effect at com­
mon law. It is from mercantile usage as proved in evidence, and 
ratified by judicial decision in the great ease of Lickbarrow v.
Mason, 1787, 2 T.R. 63, that the efficacy of bills of lading to pass 
the property in goods is derived.

Again in Brandao v. Barnett, supra, judicial notice was 
taken of the usage of trade by which bankers are entitled to a 
general lien on the securities of customers in their hands.

The greater or less time during which a custom has prevailed Evidence of 
may be material in determining how far it has generally pre- usage, 
vailed, but if it is once shewn to la* universal, it is none the less 
entitled to prevail tieeause it may not have formed part of the 
law merchant as previously recognized and adopted by the 
courts (Goodwin v. Roberts, supra).

A mercantile custom may be so frequently proved in courts 
of law that the courts will take judicial notice of it, and it be­
come* part of the law merchant. It would entail useless expense 
in such a case to require parties to prove by a large number of 
witnesses a custom which has been proved over and again. But 
if the reported cases do not clearly establish a custom it must 
lie proved by evidence as on a question of fact ( Ex parte Powell,
1875. 1 ('ll. D. 501 at p. 506; Ex parte llattersley, 1878, 8 Ch.
D. 601; Chaweour v. Salter, 1881, 18 Ch.D. 30 at p. 50; Edel- 
stein v. Schuler, [1902] 2 K.B. 144 at p. 155). Evidence to
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establish a custom must relate to the mercantile usage of the 
place where the obligation is undertaken (Wisconsin v. Bank of 
B.N.A., 1861, 21 U.C.R. 284), and is to he performed.

Mercantile usage, however extensive, should not be allowed 
to prevail if contrary to positive law, including in the latter 
such usages as, having been made the subject of legal decision, 
and having been sanctioned and adopted by the courts, have be­
come, by such adoption, part of the common law (Goodwin v. 
Robarts, supra).

A custom to be binding must he not merely general, but also 
reasonable (Perry v. Barnett, 1885, 15 Q.B.D. 388, and cases 
cited).

A local custom is not usually binding against a person not 
proved to have been acquainted with it ( Robinson v. Mollett, 
is?:.. L.R. 7 H.L. 802; Scott v. Godfrey, [1801] 2 K.B. 788, 
734..

A trade custom, in order to be binding upon the public gen­
erally, must be shewn to be known to all persons whose interests 
required them to have knowledge of its existence, and in any 
ease, the terms of a bill of lading, inconsistent with and repug­
nant to the custom of a port, must prevail against such custom 
(Parsons v. Hart, 1900, 30 S.C.R. 473).

The law merchant as part of the common law of England, 
prevails in all the provinces of Canada except Quebec, subject 
to modification by any statutes enacted by competent authority 
subsequent to the introduction of the common law into such 
province.

Date of Resort must be had to the law of England as introduced on
introduction the following dates: in Nova Scotia and New Brunswick prob- 
Ï^English ably as of the 3rd of October, 1758; in Prince Edward Island as 

of the 7th of October, 1763 ; in Ontario as of the 15th of October, 
1792; in Manitoba as of the 15th of July, 1870; in Alberta, 
Saskatchewan and the North-West Territories, for matters aris­
ing prior to the 2nd of June, 1886, as of the 2nd of May, 1670, 
and for matters arising since the 2nd of June 1886, as of the 
15th of July, 1870; in British Columbia, as of the 19th of Octo­
ber, 1858. See Maelaren on Bills, etc., 3rd ed. 1904, pp. 6 el seq.

Usually, however, the precise date of the introduction of the 
common law becomes material only when there is a question 
whether some English statute is in force in a province.
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In Quebec the common law of France and the Custom of Quebec 
Paris, as modified by laws and ordinances prior to 1663, were commercial 
introduced by the edict of that year creating the Supreme"*
Council of Quebec. The ordinances prior to this date had not 
made many important changes in the private law, but several 
of the ''grandes ordonnances” of Louis XIV. have a particular 
importance for the student of commercial law. The earliest of 
these ordinances was that of 1667 on Civil Procedure, which was 
duly registered at Quebec. The subsequent ordinances of 1673 
(sur le commerce) and of 1681 (sur la marine) on the contrary 
were never registered with the Supreme Council or its successor 
the Superior Council, and it has been the subject of keen con­
troversy in the province of Quebec whether, because of their 
non-registration, they were ever in force there. The conten­
tion that the ordinances have never been in force in the pro­
vince has received, to some extent, the sanction of judicial deci­
sion, and is supported by the most recent writer who deals with 
the question (Walton, Scope and Interpretation of the Civil 
Code, Montreal, 1907). Nevertheless, it appears clear that moat 
of the great ordinances, although not registered at Quebec, were 
in fact cited and followed by the tribunals of New France. The 
two opposing views are summed up and the authorities referred 
to by Lemieux, who comes to the conclusion that the ordinances 
in question belonged to that class of general laws applicable to 
the whole kingdom of France which did not require registra­
tion in the local parlements (Les Origines du Droit Franco- 
Canadien, Montreal, 1901).

Whether the ordinances of 1673 and 1661 were technically 
in force in Quebec or not, their character was such that they 
might, for the most part, be followed as laying down rules of 
private law of universal application and authority, and they 
were in fact much relied upon by Lord Mansfield (1756-1788) 
and the other English judges who erected the structure of mod­
ern maritime and commercial law (Walton, pp. 139-140).

In addition to the ordinances published in France and after­
wards registered at Quebec, the law of the province was altered 
from time to time by arrits and règlements of the Council of 
Quebec itself and by ordinances of the governors and of the in­
tendants of French Canada.

Whether, after the cession of Canada to (Ireat Britain, Eng- ti* qu,.|w 
lish civil law was imposed upon the province by the Proclama- Act.
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lion of 1763 is one of tin* most disputed questions in the history 
of the country, but by the Quebec Act, 1774. the general body 
of Quebec civil law including the commercial law was re-estab­
lished as the rule for decision in all matters of controversy rela­
tive to property and civil rights (see Stuart v. Bowman, 1853, 
3 L.C.R. 309, 3 R.J.R.Q. 228, 268; Wilcox v. Wilcox, 1857, 8 
L.C.R. 84

Notwithstanding the legislation of the century following the 
Cession, the Custom of Paris continued to be the fundamental 
law of the province, until in 1866 it was embodied with the sta­
tutory law of civil rights and property in the Civil Code of 
Lower Canada.

Nevertheless some important changes were made by statute 
in the commercial law of the province during this period. The 
most notable enactments were the ordinance of the Legislative 
Council introducing in 1785 the English law of evidence in com­
mercial matters, and the provincial statute 10 & 11 Viet. c. 31, 
in effect bringing into force the 17th section of the Statute of 
Frauds.

Still more important modifications have been effected by the 
practice of the courts. The commerce of the country was al­
ways mainly in the hands of the English-speaking part of the 
community and trade was carried on almost exclusively with 
England, the United States and the other provinces. It was 
natural, therefore, that the decisions of English judges on com­
mercial law should come to be treated by Quebec courts with a 
high degree of deference, and this was all the more natural when 
it was found that there was great similarity between the English 
and French systems by reason of their common origin in the 
custom of merchants.

The result seems to be that although English decisions may 
not necessarily be binding authorities in Quel>ec on the ground 
that the commercial law of Quebec, as a general rule, is the 
French law (Gravelle v. Beaudoin, 1863, 7 L.C.J. 289, 11 R.J. 
R.Q. 221; Young v. Macnider, 1895, 25 8.C.R. at p. 283), yet 
the practice of the judges has been to consider English deci­
sions as well as French (as c.g. in Young v. Macnider, 25 8.C.R. 
at pp. 277 and 278, and in the court below, Q.R. 3 Q.B. 539; 
Glengoil v. Pilkington, 1897, 28 S.C.R. 146; Forget v. Ostigny, 
|1895] A.C. 318, Q.R. 4 Q.B. 118).
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In the recent case of Préfontaine v. (irenier, 1906, Q.R. 15 
K.B. 143, involving the liability of a hank president for negli­
gence, many English eases were cited. The members of the 
Judicial Committee, in affirming the judgment of the Quebec 
court, said that they thought that, in the absence of any legis­
lation in force in Quebec inconsistent with the law ns acted upon 
in England, and in the absence of any evidence of custom and 
course of business to the contrary, the Court of King’s Bench 
was right in accepting the English rulings, because they were 
based, not upon any special rule of English law, nor upon any 
circumstances of a local character, but upon the broadest con­
siderations of the nature of the position and exigencies of busi­
ness: |1907] A.C. 110.

Propositions based upon the common law of England will Common 
not, however, always be applicable to the province of Quebec, l-;tw not 
and in a number of instances in the course of this book, atten- “p'^Kble to 
lion will be drawn to differences between the law of that pro- Quebec, 
vincc and that of the rest of the Dominion. It is manifest that 
a hank must in many cases enter into contracts, and both incur 
and have the benefit of obligations, governed by the civil law 
of a particular province.

tienerally speaking, matters of provincial law, especially 
provincial statute law, are not within the scope of the book.

The following are, perhaps, the most salient general différ­
encié between the English and Quebec law in respect to matters 
which most frequently concern a bank.

(1) In Quebec the hypothecary system of the Roman law Hypothe-
p re veils. Under English law a mortgage is a conveyance of cary ayatem- 
the mortgaged land to the mortgagee. The mortgagor retains 
only an equitable title known as the equity of redemption. The 
legal title passes to the mortgagee, who on default may take 
proceedings to foreclose1. In Quebec the mortgagor merely hypo­
thecates eel- charges the land in favour of the meertgagec in effect 
acknowledging the inelehtedncss as a personal ohligatiem, but 
retaining the title in himself. On elefault the mortgagee may 
recover judgment on the obligation and bring the property to 
sale at the hands of the sheriff, and is entitled to be paid the 
amount of the hypothec as a preferred claim out of the proceeds 
of the sale.

(2) The Quebec law on the subject of married women is Married 
"Iso peculiar. Unless husband and wife have made a contract women.
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before marriage, they are held by the law to be in community, 
which means that a partnership is deemed to he established be­
tween them, each member being entitled to a half interest.

The husband is regarded as the head of the community or 
as the managing partner of the firm, and may deal with the 
property according to his own discretion.

Ante-nuptial contracts are quite usual and almost any form 
of settlement may he made, and a woman s private estate secured 
to her thereby. Even where such a contract exists, a married 
woman is subject to a legal disability which does not prevail in 
the other provinces. As a rule, she requires the authorization 
of her husband in all business transactions. A wife’s mortgage 
of her separate property is void both as to the debt contracted 
and as to the disposition if it is in any way for her husband’s 
purposes. Ignorance on the part of the lender that the money 
was borrowed for the husband’s purposes is of no avail and the 
burden is on him to prove that it was not so borrowed ( Trust & 
Loan v. Gauthier [1904] A.C. 94). In the other provinces, speak­
ing generally, a married woman is capable of dealing with, and 
contracting in respect to, her property.

(3) Another class of persons who are under disability to 
contract is that of “interdicts” that is persons who are placed 
under restrictions by the court on account of prodigality, drunk­
enness, etc., and who cannot contract without the assistance of 
curators appointed by the court on the advice of a family 
council.

(4) In Quebec, as in France and other countries under the 
Civil Law, the notarial system prevails. The notary is an im­
portant personage, lie is not, as in the other provinces, a mere 
verifier of documents and protester of bills, possessed of a seal 
and a signature, but is a member of a separate branch of the 
legal profession. Certain deeds must be signed before a notary, 
such as deeds of mortgage or hypothec, deeds of donation, mar­
riage contracts, etc. The original deed signed by the parties is 
retained by the notary, and remains in his office until his death, 
when it is transferred to the public archives. What are known 
as “authentic copies” may be issued by the notary, certified by 
him under his seal of office, and these copies are admitted to 
proof in court and are sufficient for the purpose of registration 
in the province.
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The “Lectures on the Bank Act” by A. Rives-Hall, now in 
course of publication in the Journal of the Canadian Bankers’ 
Association (beginning in Vol. XIII., p. 237) and the introduc­
tory address by R. D. McGibbon, K.C. (ibid. p. 230) may 
usefully he consulted with special reference to Quebec law. Dr. 
Walton’s treatise on the Scope and Interpretation of the Civil 
Code will he found particularly valuable in regard to the ex­
tent to which English decisions are applicable to the province 
of Quebec.



Sec. 1. CHAPTER III.

The Bank Act: Short Title and Interpretation.

Upon wen a casual perusal of the Hank Act, it will be 
obvious that the banking legislation of the Dominion leaves un­
touched in many respects the great body of the law merchant. 
The review of that legislation contained in Chapter I. shews that 
the efforts of Parliament have been mainly directed to the per­
fecting of the banking system so far as concerns the existence 
of the banks as corporations with special powers and privileges, 
and the security afforded by them to the public. The general 
relation of banker and customer and the rights and liabilities 
arising therefrom are only incidentally affected. Nevertheless 
the general banking law is so far affected by the Hank Act that 
it seems impossible to treat the general subject of banking law 
in any order other than that followed by the act without such 
an elaborate system of cross references as would unduly tax 
the patience of the reader. I have therefore endeavoured to 
discuss different phases of banking law in connection with par­
ticular sections of the act which deal with cognate subjects, 
although this course will necessarily involve a treatment of the 
whole subject without much regard to logical sequence.

REVISED 8TATVTE8 OP CANADA.

CHAPTER ‘29.

An Act respecting Hanks and Banking.

SHORT TITLE.

Short title. 1. This Act may be cited as the Hank Act. 53 V., c. 31, s. 1.

For a review of the chief changes in the general banking 
legislation of the Dominion leading up to the present act. the 
reader is referred to Chapter I.
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Powers of Dominion and Province in regard to Banks. See* 1 ■
By reason of its power to legislate with regard to “direct 

taxation within the province in order to the raising of a revenue 
for provincial purposes’’ under clause 2 of sec. 92 of the British 
North America Act, 1807, a provincial legislature may impose 
a tax upon banks which carry on business within the province, 
varying in amount with their paid-up capital and with the num­
ber of their offices, whether or not their principal place of busi­
ness is within the province (Bank of Toronto v. Limbe, 1887,
12 App. Cas. 575). It has been held in New Brunswick that a 
provincial legislature may impose a tax on the Dominion notes 
held by a bank in the province as part of its cash reserve under 
sec. 00 (Windsor v. Commercial Bank. 1882, 3 Cart. 377, 3 Russ.
& Geld. 420).

As to the other questions of legislative power arising under 
the enactments of the Dominion Parliament in this Act, see 
notes to sec. 36 (Succession duty on shares and deposits), sec.
88 (Security for advances) and sec. 125 (Insolvency).

INTERPRETATION.

2. In this Act, unless the context otherwise requires,— .. _^ Definitions:
(а) ‘bank means any bank to which this Act applies; ‘Bank.’
(б) ‘Minister’ means the Minister of Finance and Receiver ‘Minister.’ 

General ;
(c) ‘Association’ means the Canadian Bankers’ Associa-«Associa­

tion, incorporated by the Act passed in the session held in Gon.' 
the sixty-third and sixty-fourth years of Her late Majesty’s 
reign, chapter ninety-three, intituled An Act to incorporate
the Canadian Bankers' Association;

(d) ‘curator* means any person appointed under the author- «curator.* 
ity of this Act by the Canadian Bankers’ Association to 
supervise the affairs of any bank which has suspended 
payment in specie or Dominion notes of any of its lia­
bilities as they accrue ;

(e) ‘Circulation Fund’ means the fund heretofore estab-‘Circulation 
lished and continued by the authority of this Act under *und-
the name of the Bank Circulation Redemption Fund;
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Sec. 2.

wares and 
merchan-

‘ WartdiouM- 
receipt.'

Ml of

‘ Manufac-

(/) ‘goods, wares and merchandise* includes, in addition to 
the things usually understood thereby, timber, deals, 
boards, staves, saw-logs and other lumber, petroleum, crude 
oil, and all agricultural produce and other articles of 
commerce ;

(g) iwarehouse receipt*
(i) means any receipt given by any person for any goods, 

wares or merchandise in his actual visible and con­
tinued possession as bailee thereof in good faith and 
not as of his own property, and

(ii) includes receipts, given by any person who is the 
owner or keeper of a hartamr, cove, pond, wharf, yard, 
warehouse, shed, storehouse or other place for the stor­
age of goods, wares or merchandise, for goods, wares 
and merchandise delivered to him as bailee, and actu­
ally in the place or in one or more of the places owned 
or kept by him, whether such person is engaged in other 
business or not, and

(iii) includes also receipts given by any person in charge 
of logs or timber in transit from timber limits or other 
lands to the place of destination of such logs or timber ;

(h) ‘bill of lading* includes all receipts for goods, wares 
or merchandise, accompanied by an undertaking to trans­
port the same from the place where they were received to 
some other place, by any mode of carriage whatever, 
whether by land or water, or partly by land and partly by 
water;

(i) ‘manufacturer* includes manufacturers of logs, timber 
or lumber, maltsters, distillers, brewers, refiners and pro­
ducers of petroleum, tanners, curers, packers, cannera of 
meat, pork, fish, fruit or vegetables, and any person wdio 
produces by hand, art, process or mechanical means any 
goods, wares or merchandise ;
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(j) ‘president’ does not include Rn honorary president; Sec. 2.
2. Where by this Act any public notice is required to he 

given the notice shall, unless otherwise specified, be given by notice, how 
advertisement,— glvse.

(а) in one or more newspapers published at the place where 
the head office of the bank is situate ; and,

(б) in the Canada Gan tie. 53 V., c. 31, ss. 2, 54 and 102;
03-64 V., c. 26, ss. 3 and 24; 4-5 K. VII.. c. 4, s. 4.

(a) “bank."
The banks to which this aet applies are specified in secs. 3,

4, 5 and 6. The act does not apply to a foreign corporation 
(Commercial National Bank v. Corcoran, 1884, 6 O.K. 527). By 
see. 156, every person assuming or using the title "hank,”
"banking company,” etc., without being authorized so to do by 
this act, or by some other act in force in that behalf, is guilty 
of an offence against this act.

As to what is a bank in regard to its business and powers, see 
Chapter XIV., infra.

A bank for the purpose of the Bills of Exchange Act means 
an incorporated bank or savings bank carrying on business in 
Canada (see sec. 2 (c) of that act, infra).

(t) “Minister.”
The Minister of Finance and Receiver-General is frequently 

referred to in the act. He is also chainnan of the Treasury 
Board, which exercises important functions under the act. See 
sees. 15 to 17, 33, 35, 67, 68 and 132. By the Act respecting the 
Department of Finance and the Treasury Board, the Board 
consists of the Minister of Finance and Receiver-General, and 
any five of the Ministers belonging to the King’s Privy Council 
for Canada, to be nominated from time to time by the Govemor- 
in-Council; the Board acts as a committee of the Privy Council 
on all matters relating to finance, revenue and expenditure, or 
public accounts, which are referred to it by the Council, or to 
which the Board thinks it necessary to call the attention of the 
I ouncil, and has power to require front any public department,
I... . or officer, or other person or party bound by law to fur­
nish the same to the government, any account, return, statement,

3—BASK ACT.
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document or information which the Board deems requisite for 
the due performance of its duties.

(d) “Association."
The Act of incorporation of the Canadian Bankers’ Asso­

ciation is printed in Chapter XXVII., infra. I

(d) “Curator."
See sec. 117, Chapter XXI., infra.

(e) “Circulation Fund."
See sec. 64, infra.

( f ) Hoods, Wares and Merchandise.
See notes to sec. 76.
This expression is used also in secs. 86-91.

(g) “ Warehouse Receipt.”
(h) “Bill of Lading."

See notes to sec. 86.
A warehouse receipt is in some respects like a bill of lading.

Each is a receipt or acknowledgment that the goods of one per­
son have been received by another,' but the legal effects of these 
documents at common law were very different. A bill of lading, 
being an acknowledgment by a carrier that goods had been 
received for carriage, was an instrument well-known to com­
merce, and by the custom of merchants peculiar incidents were 
attached to it, the most important of which was that upon its 
transfer the property in the goods mentioned in it passed to 
the transferee. A warehouse receipt on the contrary has not by 
custom any pecul'ar incidents attached to it, and its mere trans­
fer did not pass to the transferee the property in the goods (Bank 
of British North America v. Clarkson, 1869, 19 C.P. at p. 188).

Bilb o( In England the Bills of Lading Act and the Factors Acts B
Lading and have largely extended the effect of bills of lading, and the rights 
Actl0"* of the holders them The former act confers upon the con­

signee of goods named in a hill of lading, and an endorsee of a 
bill of lading to whom the property in the goods pass upon or 
by reason of such consign i cut or endorsement the same rights
of suit, and subjects him to .lie same liability, as if tlit..... litraet I
contained in the bill of lading had been made with himself. The 
latter acts are intended to afford security to persons dealing
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with factors or agents entrusted with the possession of goods, or Sec. 2. 
of the documents of title to goods. These or similar acts are in 
force in various parts of Canada, and like the subject of bills 
of lading generally are matters of provincial law; cf., however,
K.S.C. c. 118.

The Bank Act does, however, deal with the subject of ware- ( ollater.il 
house receipts and bills of lading (as defined in this section) aecur'ty- 
to the extent of giving the banker special privileges in regard 
to taking such documents as collateral security. See secs. 86 
et seq. The question of the power of Parliament to enact the 
provisions in question is discussed in the notes to sec. 88.

A bill of lading is not negotiable in the special sense that a Bill of 
bill of exchange may be negotiable (cf. Chapter XXX., infra). lading not a 
The mere honest possession of a bill of lading endorsed in blank, 
or upon which the goods are made deliverable to bearer, is not 
such a title to the goods as the like possession of a bill of ex­
change would be to the money promised to be paid by the ac­
ceptor. The endorsement of a bill of lading gives no better right 
to the goods than the endorser himself had (except in cases 
where an agent entrusted with it may transfer it to a bond fide 
holder under the Facture Acts), so that if the owner should lose 
or have stolen from him a bill of lading endorsed in blank, the 
finder or the thief could confer no title upon an innocent third 
person. But the title of bona fide third persons will prevail 
against the seller who has actually transferred the bill 
of lading to the buyer, although he may have been induced by 
the buyer’s fraud to do so, because a transfer obtained by fraud 
is only voidable, not void. Benjamin on Sales, 5th ed. 1906, p.
919. Pollard v. Vinton, 1881, 105 U.S. at p. 8.

’1 he absence of the endorsement of a bill of lading by the Absence of 
consignee therein named is notice of an outstanding interest inendorsc- 
the goods represented by the bill, and places a person who ismenl 
asked to make an advance upon the security of the bill upon 
enquiry. The mere manual possession of the bill does not enable 
the possessor to make a pledge except subject to the rights of 
the consignee. (Gosselin v. Ontario Bank, 1905, 36 S.C.R. 406).

(i) "•Manufacturer
See notes to sec. 88.

(j) "President.”
See secs. 24 and 28.
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To what 
hanks this 
Act applies.

Banks incor­
porated 
prior to 1st 
of January, 
1905.

Hanks incor 
porated 
since 1st ol 
January. 
1905.

Application ok tub Act.

(huerai.

3. The provisions of this Act apply to the several hanks 
enumerated in schedule A to this Ae.t, and to every bank in­
corporated after the first day of January, one thousand nine 
hundred and five, whether this Act is specially mentioned in 
its Act of incorporation or not, but not to any other bank, 
except as hereinafter specially provided. f>3 V., c. 31, s. 3.

The first 27 banks named in Schedule A. to the present act 
were included in Schedule A. to the Bank Act. 1890, and ob­
tained the usual ten years’ extension of their charters under 
the Act of 1900. The last seven banks named in Schedule A. 
have commenced business since 1900.

La Banque Provinciale du Canada was formerly named La 
Banque Jacques Cartier (63-64 Viet. e. 102), and the Royal 
Bank of Canada was formerly named the Merchants Bank of 
Halifax (63-64 Viet. c. 103).

The Bank of British North America is specially provided 
for by see. 6.

The following banks not included in Schedule A. to the 
'present Bank Act and incorporated prior to the 1st of January, 
1905, have since that date obtained extensions of time for obtain­
ing the certificate required by secs. 14 ami 16.

1. Citizens Bank of Canada, incorporated by 3 Kdw. VII., c. 
106, time extended by 5 Kdw. VII., c. til and 6 Kdw. X II., c. 81.

2. Farmers Bank of Canada, incorporated by 4 Edw. VII., 
c. 77, time extended by 5 Edw. VII., c. 92 and by 6 Edw. VII., 
c. 94.

Since the 1st of January, 1905, acts have been passed incor­
porating the following banks not included in Schedule A. to the 
present Bank Act :
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1. Monarch Bank of Canada, incorporated by 5 Edw. VII., Sec, 3. 
c. 125, time extended by 6 Edw. VII., c. 127.

2. Chartered Bank of London & Canada, incorporated by 6 
Edw. VII., c. 80.

3. Colonial Bank of Canada, incorporated by 6 Edw. VII.,
c. 83.

In October, 1906, the directors of the Ontario Bank, in con- Ontario 
sidération of the assumption of its liabilities by the Bank of Bank. 
Montreal, made over most of its assets to the latter bank. 
Subsequently a curator was appointed by the Canadian Bank­
ers’ Association and a petition for a winding-up order was pre­
sented, but not pressed. The corporate existence of the Ontario 
Bank would not appear to be affected.

In January, 1907, the shareholders of the Peoples Bank of Peonies 
New Brunswick approved of the sale of the bank’s assets to the B»™ °f 
Bank of Montreal.

4. The charters or Acts of incorporation, and any Acts in Hunk char- 
amendment thereof, of the several banks enumerated in schedule ju"ÿ 
A to this Act are continued in force until the first day of July, l»t, 1911,as 
one thousand nine hundred and eleven, so far as regards, as to particulars, 
each of such banks,—

(а) the incorporation and corporate name ;
(б) the amount of the authorized capital stock ;
(c) the amount of each share of such stock; and,
(d) the chief place of business ;

subject to the right of each of such banks to increase or reduce 
ils authorized capital stock in the manner hereinafter provided.

2. As to all other particulars this Act shall form and be the As to other 
charter of each of the said hanks until the first day of July, one part'cular’' 
thousand nine hundred and eleven.

3. Nothing in this section shall lie deemed to continue in Forfeited 
force any charter or Act of incorporation, if, or in so far as itSartim not 
is, under the terms thereof, or under the terms of this Act or of continued, 
any other Act passed or to be passed, forfeited or rendered void
by reason of the non-performance of the conditions of such
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Sec. 4. charter or Act of incorporation, or by reason of insolvency, or 
for any other reason. 63-64 V., c. 26, s. 6.

The date mentioned in this section, the first day of July, 
1911, is the date set for the expiration of the charters of all the 
banks included in Schedule A. at the decennial renewal of 
1900 ; see review of legislation in Chapter I., supra.

The section does not apply to the Bank of B.N.A. (sec. 6).
The right of a bank to increase or reduce its authorized cap­

ital stock is provided for by secs. 33 and 35.

Hanks in course of wintling-up.

of wimjihg- 

up.

Act corn in- 5. The provisions of this Act shall continue to apply to the 
for purpose» banks named in schedule A to the Bank Act, passed in the fifty- 

third year of Her late Majesty’s reign, chapter thirty-one, and 
not named in schedule A to this Act, but only in so far as may 
be necessary to wind up the business of the said banks respec­
tively ; and the charters or Acts of incorporation of the said 
banks, and any Acts in amendment thereof, or any Acts in rela­
tion to the said banks now in force, shall respectively continue 
in force for the purposes of winding-up, and for such purposes 
only.

2. The sections of this Act enumerated in the next following 
section shall continue to apply to the Bank of British Columbia, 
but only in so far as may be necessary to wind up the business 
of the bank. 63-64 V., c. 26, s. 5.

Bank Of
British
Columbia.

Banks in Liquidation.
The following hanks, which are those named in Schedule A. 

to the Bank Act, 1890, and not named in Schedule A. to the 
present Bank Act, suspended payment or were absorbed by 
other banks and went into liquidation in the interval between 
1890 and 1906:

1. Commercial Bank of Manitoba, suspended payment July
8, IMS.

2. Banque du Peuple, suspended payment July 16, 1895.
3. Banque Ville Marie, suspended payment July 25, 1899.
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4. Tlie Bank of Yarmouth, Nova Scotia, suspended payment Sec. ?. 
March 6, 1905.

5. The Halifax Banking Company, absorbed by the Canadian 
Bunk of Commerce.

6. The Exchange Bank of Yarmouth, absorbed by the 
Bunk of Montreal.

7. The Peoples Bank of Halifax, absorbed by the Bank of 
Montreal.

8. The Commercial Bank of Windsor, absorbed by the Union 
Bank of Halifax.

9. The Summerside Bank, absorbed by the Bank of New 
Brunswick.

10. The Merchants Bank of Prince Edward Island, absorbed 
by the Canadian Bank of Commerce.

The assets of the Bank of British Columbia were purchased 
by the Canadian Bank of Commerce, under the provisions now 
contained in secs. 99 to 111, the purchase taking effect the 2nd 
of January, 1901.

The Bank of British North America.

8. The sections of this Act which apply to the Bank of whlt
British North America are sections,— provision»applicable.

one; 
two; 
six; 
seven ; 
thirty-nine; 
forty-five ;
fifty-seven to sixty-one, both inclusive;
sixty-three to one hundred and twenty-four both inclusive;
one hundred and thirty;
one hundred and thirty-two to one hundred and fifty-two, 

both inclusive ; and,
one hundred and fifty-four to one hundred and fifty-seven, 

both inclusive.
2. The other sections of this Act do not apply to the Bank of 

British North America. 53 V., c. 31, s. 6; 63-64 V., c. 26, s. 7.
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dec. 6.
Section not 
applicable to 
Bank of 
B. N. A.

Chief olfioe 
At Montreal.

Cf. next section.
The fallowing sections of the Act do not apply to the Bank 

of British North America.
3-5. Application of the Act;
8-17. Incorporation, and organization of hanks;
18-32. Internal regulations;
33-35. Capital stock, increase or reduction ;
3ti-38. Subscriptions and calls;
40-42. Recovery of calls;
43-44. Transfer of shares;
4ti. Sale of shares under execution.
47-51. Transmission of shares ;
52-53. Shares subject to trusts,
54-5ti. Annual statement.
62. Note issue at agency in British possession outside of 

Canada ;
125-129. Double liability of shareholders, application of 

limitations, forfeiture of charter by insolvency, calls in case of 
insolvency ;

131. Priority of charges in case of insolvency;
153. Penalties for making wilfully false statement, etc. ;
158. Recovery of penalties by Crown.

7. For the purposes of the several sections of this Act made 
applicable to the Bank of British North America the chief 
office of the Bank of British North America shall be the office 
of the bank at Montreal in the province of Quebec. 53 V., c. 
31, s. 7.

The Rank of British North America was incorporated by 
royal charter, and has a corporate existence independently of 
the net ief. Bank of It.VA. v. Browne, I860, 6 U.C.B. 490; Pat­
ton v. Foy, 186(1, 9 C.P. 512). Its head office is situated ill lain 
don, Eng. The bank is subject to the Bank Act to the extent 
specified in sec. 6.



CHAPTER V.

Incorporation and Organization op Banks.

The sections included in this chapter do not apply to the 
Bank of British North America (sec. 6).

8. The capital stock of every bank hereafter incorporated, Particulars 
the name of the bank, the place where its chief office is to be 
situated, and the name of the provisional directors, shall betkm 
declared in the Act of incorporation of every such bank respec­
tively. 53 V., c. 31, s. 9.

Cf. sec. 4.

9. An Act of incorporation of a bank in the form set forth porm there­
in schedule B to this Act shall be construed to confer upon the0*
bank thereby incorporated all the powers, privileges and im­
munities, and to subject it to all the liabilities and provisions 
set forth in this Act. 53 V., e. 31, s. 9.

The form of act of incorporation of new banks provides that 
the act shall remain in force until the 1st day of July, 1911, 
but subject to the provisions of sec. 16.

10. The capital stock of any bank hereafter incorporated Capital 
shall be not less than five hundred thousand dollars, and shall
be divided into shares of one hundred dollars each. 53 V., o.
31, s. 10.

This section dates from 1890, the provision as to the amount 
of the par value of shares being new in that year. The condi­
tion that the capital should be not less than $500,000 was im­
plied in the provision of the Act of 1871. that no bank to be 
thereafter incorporated, unless otherwise provided by its charter, 
should issue notes or commence the business of banking until 
$500,000 should have been bond fide subscribed, etc., cf. sec. 13 
of the present Act.
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11. The number of provisional directors shall be not less 
than five.

2. The provisional directors shall hold office until directors 
are elected by the subscribers to the stock, us hereinafter pro­
vided. 53 V., c. 31, s. 11 ; 4-5 E. VII., c. 4, s. 1.

This section dates from 1890 except that prior to 1906 it was 
not divided into two sub-sections.

“As hereinafter provided,” see sec. 13, which provides for 
the election of d rectors by the subscriliers to the stock.

See notes to next section.

12. Kor the purpose of organizing the bank, the provisional 
directors may, after giving public notice thereof, cause stock 
books to be opened, in which shall be recorded the subscriptions 
of such persons as desire to become shareholders in the bank.

2. Such books shall be opened at the place where the chief 
office of the bank is to be situate, and elsewhere, in the discre­
tion of the provisional directors.

3. Such stock books may be kept open fur such time as the 
provisional directors deem necessary. 53 V., e. 31, s. 12.

This section dates from 1890, except that in 1906 it was 
divided into its present sub-sections.

“Public Notice," see see. 2, sub-sec. 2.
No provision is made as to what shall constitute a quorum 

or as to the filling of vacancies. A majority would be a quorum 
(see Interpretation Act); and casual vacancies in the board 
would not invalidate the acts of the board (York Tramways v. 
Willows, 1882, 8 Q.B.D. 685), unless the number of directors 
were thereby reduced below the legal minimum of five (In re 
Alma Spinning Co. Bottomly's case, 1880, 16 Ch.D. 681; To­
ronto Brewing, etc., Co. v. Blake, 1883, 2 O.R. 175; cf. notes 
to 'tec. 25).

It does not seem to be necessary that the provisional direc­
tors should actually meet together at one place if they are unani­
mous in coming to a decision (In re Great Northern, etc.. Works, 
Ex parte Kennedy, 1890, 44 Ch. D. 472).
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And the informality of their internal proceedings cannot Hec. 12. 
affect a third person who deals with them (Allen v. Ontario & 
llainy Hiver, 1893, 29 O.R. 510) ; ef. Chapter VI. on Internal 
Regulations.

The powers of the provisional directors seem to be limited to Powers of 
the organization of the bank, and, for that purpose, to the open- 
ing of stock hooks and the obtaining of subscriptions and pay­
ments thereon sufficient to comply with see. 13, and then under 
the last mentioned section the calling of a meeting of subscrib­
ers to supplant them by the election of directors from among 
the subscribers, which the provisional directors themselves may 
never be. (In re North Simcoc Railway Co. v. Toronto, 1874, 36 
U.C.R. at p. 119.) They are merely trustees to start, as it were, 
the ordinary legal machinery into motion. Vpon the meeting 
of the subscribers and the election of directors, the whole object 
of the appointment of provisional directors is satisfied, and their 
authority ceases. (Michie v. Erie & Huron, 1876, 26 C.P. at p.
574.)

The ordinary rules governing subscriptions for and allot­
ments of stock would doubtless prevail. (See Chapter VIII., on 
Shares and Calls.)

The prohibition of section 14 against the bank’s commencing 
the business of banking is not intended to prevent calls being 
made on stock subscribed for, or to prevent the board of pro­
visional directors from doing any acts for and in the name of 
the bank within the power of directors, so long as such acts fall 
short of what might properly be termed “commencing opera­
tions.” ( North Sydney v. Greener, 1898, 31 N.S.R. 41.)

13. So soon as a sum not less than five hundred thousand y,,* meel- 
dollars of the capital stock of the bank has been bonâ fide sub- 
scribed, and a sum not less than two hundred and fifty thousand 
dollars thereof has been paid to the Minister, the provisional 
directors may, by public notice, published for at least four 
weeks, call a meeting of the subscribers to the said stock, to be 
held in the place named in the Act of incorporation as the chief 
place of business of the bank, at such time and at such place 
therein as set forth in the said notice.
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See. IS. 

Business

Tenure of 
directors.

Provisional
directors

Minimum of

2. The subscribers shall at such meeting,—
(а) determine the day upon which the annual general meet­

ing of the hank is to be held : and,
(б) elect such number of directors, duly qualified under this 

Act, not less than five, as they think necessary.
3. Such directors shall hold office until the annual general 

meeting in the year next succeeding their election.
4. Upon the election of directors as aforesaid the functions 

of the provisional directors shall cease. 53 V., c. 31, s. 13; 
4-5 E. VII., c. 4. s. 2.

The bonâ fide subscription of $500,000 of capital and the 
payment of $250,000 thereof to the Minister of Finance are two 
of the conditions pi..... dent to a new bank's commencing busi­
ness. The amounts do not vary with the authorized capital of 
the bank because the object of the provision is to secure a safe 
minimum of subscribed capital and paid-up capital as evidence 
of good faith and stability. From this point of view there is 
no reason for requiring a larger minimum in the case of a bank 
with an authorized capital of $2,000,000 than in the case of a 
bank whose authorized capital is only $500,000 (the smallest 
amount allowed by the act). The provision operates of course 
as a discouragement of small local hanks.

The section dates from 1890, except that in 1906 it was di­
vided into its present sub-sections.

Prior to 1890 the amount of capital required to be bona fide 
suliscrihed before commencing business was the same as at pre­
sent, but only $100,000 was required to he paid up. This last 
amount was required to he bonâ fide paid up. and the fact that 
the necessary amount had been sulmcribed and paid up had to 
be proved to the satisfaction of the Treasury Board, and its 
certificate obtained, before the bank commenced business. There 
was a further provision that at least $200,000 in all should be 
paid up within two years after the commencement of business. 
The provision of the present act that the minimum of paid-up 
capital shall be paid to the Minister of Finance was first enacted 
in 1990. It is designed to ensure the bona fide paying up of the 
necessary amount, and is aimed particularly against the practice 
of discounting paper of subscribers and crediting them with pay­
ment on stock subscribed.
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The requirements to be satisfied before a new bank com- See. 13. 
mences business as provided by this and the next following three Prerequisite»
sections are, briefly, the following : to com­mencement

1. Bomi fide subscriptions of $500,000 anil payment on ac- of liuiinens 
count thereof to the Minister of Finance of $250,000 (Sec. 13).

2. Calling of meeting of sultseribers by the provisional direc­
tors. and election of directors (See. 13).

3. Obtaining of certificate from the Treasury Board within 
one year from the passing of the act of incorporation (Secs. 14 
and it-.

Upon the issue of the Treasury Board’s certificate the Min­
ister of Finance is required to pay to the bank without interest 
the amount deposited With him, after deducting therefrom 
$5,000 for the purposes of the Bank Circulation Redemption 
Fund under section (14. In the event of no certificate being 
issued within the year, the Minister is required to repay the 
amount deposited to the person depositing the same, and the 
charter of the bank lapses.

The “public notice” required is prescribed by sec. 2, sub- 
see. 2. Inasmuch as the directors are authorized to call a meet­
ing “by public notice," individual notices to subscribers are 
unnecessary. Cf. notes to sees. 21 and 31.

It is doubtful whether a minority of the suliseriliers can 
make a valid election of directors. (In re London & Southern, 
etc., Land Co., 1886, 31 Ch. D. 22:i ; York Tramways v. Willows.
1882, 8 tj.B.I). 685 at p. 697).

All subscribers appear to bo entitled to vote whether they 
have made any paymen's on account of stis-k suliscrilied or not.
The form of subscription ought to be drawn so as to give the 
provisional directors power to i uforce payment by suit or for­
feiture.

14. The bank shall not issue notes or commence the business |yrm
of banking until it has obtained from the Treasury Board a ®f Treasury .... Hoard tocertificate permitting it to do so. im-nce buii-

2. No application for such certificate shall be made until xe certifi- 
direetors have been elected by the subscribers to the stock in 
the manner hereinbefore provided. 53 V., c. 31, s. 14. elected.
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See notes to section 13.
See 132 makes it nn offence against this act to issue notes or 

commence business before the obtaining of the certificate.
See. 15 prescribes the conditions to be performed before the 

certificate of the Treasury Hoard may lie given.
“Commence the business of banking,” refers to the transac­

tion of business with the publie as distinguished from dealings 
connected with subscriptions for stock. (Cf. North Sydney v. 
Greener, referred to in the notes to see. 12.)

This section was divided into its present sub-sections in 190G.

16. No certificate shall be given by the Treasury Board 
t«figmnh'iiy UIlt‘l 't I*118 been shewn to the satisfaction of the Board, by 

affidavit or otherwise, that all the requirements of this Act and 
of the special Act of incorporation of the bank, as to the pay­
ment required to be made to the Minister, the election of direc­
tors, deposit for security for note issue, or other preliminaries, 
have been complied with, and that the sum so paid is then held 
by the Minister.

Within one 2. No such certificate shall be given except within one year 
from the passing of the Act of incorporation of the bank apply­
ing for the said certificate. 53 V., c. 31, s. 15.

This section was divided into its present sub-sections in 1906.

16. If the bank does not obtain a certificate from the Treas­
ury Board within one year from the time of the passing of 
its Act of incorporation, all the rights, powers and privileges 
conferred on the bank by its Act of incorporation shall there­
upon cease and determine, and be of no force or effect what­
ever. 53 V., c. 31, s. 16.

See notes to sec. 13.
This and the two next preceding sections date from 1890. 

Prior to that date there was no time limit for the commencement 
of business other than the time set for the expiration in due 
course of the charter of the bank.

It certificate 
not granted.

Power- to

46

Sec 14.
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17. L’pon the issue of the certificate in manner hereinbefore See. 17. 
provided, the Minister shall forthwith pay to the bank the Deposit, how 
amount of money so deposited with him as aforesaid, without 
interest, after deducting therefrom the sum of five thousand grunted 
dollars required to be deposited under the provisions of this 
Act for the securing of the notes issued by the bank.

2. In ease no certificate is issued by the Treasury Board j[ certificate 
within the time limited for the issue thereof, the amount so not granted, 
deposited shall be returned to the person depositing the same.

3. In no case shall the Minister be under any obligation to Minister not 
see to the proper application in any way of the amount so re- ,>0und. 
turned. 53 V., c. 31, s. 17.

See notes to sec. 13.
Sec. 64 requires the Minister of Finance to retain the sum of 

$5,000 for the purposes of the Bank Circulation Redemption 
Fund.

This section was divided into its present sub-sections in 1906.



CHAPTER VI.

Internal Regulations.

Sec. 18. 
(p. S2.)

Ultra vire» 
act*.

Informality 
of inti-mul 
pnxssilillgs.

The lection* included in I Ida chapter do not apply to the 
Bank of British North America (sec. 6).

A company is not bound by those acts of the directors, which 
as regards the company are ultra rires, and the subsequent ap­
proval of the whole body of shareholders cannot make such acts 
binding. Ashbury v. Riche, lh7û, LU. 7 II.L. 6511; cf. Irvine v. 
Vnion Bank, 1877, - App. Cas. 366.)

But if the acts in question are inlra vires of the company, 
the mere want of formality in the Company’s proceedings will 
not affect a third party with whom it is dealing, even though 
such party is himself a director and has notice of all that is 
done. (Neelon v. Thorold, 1893, 22 8.C.R. 390, 396 j Adams v. 
Bank of Montreal, 1899,' in ill. and l Com LU. 948, and 
cases cited.)

There is no necessity on the part of persons dealing with 
companies to see that (It facia directors are properly appointed. 
(Mahoney v. East llolyford. 1870, L.R. 7 11.L 8611.)

lit any case where a person holds himself out as an agent or 
official of a company, and the circumstances are such that in 
law V e company could repudiate such person or take proceed­
ings to restrain him, but has not done so, then his acts within 
his apparent authority will bind the company ns regards persons 
ignorant of his true position, even though his assumption of 
authority is entirely unwarranted. (Allen v. Ontario & Rainy 
River Railway, 1898, 29 O.R. 610, .">13. and eases cited.)

Ill Ruben v. Ureal Eingull, 11906) A.C. 439, the appellants 
advanced in good faith a sum of money to the secretary of the 
respondent company for his own purposes on the security of a 
share certificate of the company issued to them by the secretary 
certifying that the appellants were registered in the company's 
register of shareholders as transferees of shnres. This certifi­
cate was. in point of form, in accordance with the company’s 
articles of association, inasmuch as it bore the seal of the com­
pany, and appeared to be signed by two of the directors and 
countersigned by the secretary. The seal of the company was.
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however, affixed by the secretary fraudulently and without au- See. 18. 
thority, and the signatures of the two directors were forged by <P-52-l 
him. In an action against the company for damages for refus­
ing lo register the appellants as owners of the shares, it was 
held that, in the absence of any evidence that the company ever 
held out the secretary as having authority in this behalf to do 
anything more than the ministerial act of delivering share cen- 
tificates, when duly made, to the owners of shares, the company 
was not estopped by the forged certificate from disputing the 
claim of the appellant*, or responsible to them for the wrongful 
act of the secretary.

Further, persons dealing with companies are not obliged to 
see that director» exercise the powers they possess in the pre­
cise manner prescribed by the regulations of the company; ami 
persona dealing with directors boni fide, and without notice of 
an irregular or improper exercise of the directors’ powers are 
not affected by such irregularity or impropriety. (Royal Brit­
ish Bank v. Turquand, 1856, 6 E. & B. 248, ti ib. 327 ; Ex parte 
Overend, Gurney & Co., 1869, L.R. 4 Ch. 460; County of Glou­
cester Hank v. Rudry, 11895] 1 Ch. 629; Duck v. Tower, [1901]
2 K.B. 314; Trusts & Guarantee v. Abbott Mitchell, 1902, 11 0.
L.R. 403.)

The court will not interfere with the internal management Court wilt 
uf companies acting within their powers, and in fact, has no ’“R interfere 
jurisdiction to do so. In order to redress a wrong done to the manage- 
company or to recover moneys or damages alleged to lie due to ment. 
the company, the action should prinui facie be brought by the 
company itself. These cardinal principles are laid down in the 
well-known eases of Foss v. Harbottlc, 1843, 2 Hare 461, and 
Mozley v. Alston, 1847, 1 Ph. 790 and in numerous later eases.
But an exception is made to the second rule, where the persons 
against whom the relief is sought themselves hold or control 
the majority of the shares of the company, and will not permit 
an action to be brought in the company's name. In such a case 
the courts allow the shareholders complaining to bring an action 
in their own names. This, however, is mere matter of proce­
dure, in order to give a remedy for a wrong what would other­
wise escape redress. It is obvious that in such an action the 
plaintiffs cannot have a larger right to relief than the company 
itself would have if it were plaintiff, and cannot complain of 
acts which would be valid if done with the approval of the

4—BASK ACT.
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Sec. is. majority of the shareholders. or which are capable of lieing con- 
(p 5J.» firmed by this majority. The cases in which the minority can main­

tain such an action are, therefore, confined to those in which the 
acts complained of are of a fraudulent character or beyond the 
powers of the company. A familiar example is the attempt of 
a majority directly or indirectly to appropriate to themselves 
money, property or advantages which belong to the company, 
or in which the other shareholders an* entitled to participate, as 
was alleged in the case of Menier v. Hooper's Telegraph Works, 
1874, L.R. 9 Ch. «350. It should Is* added that no mere infor­
mality or irregularity that can Ik* remedied by the majority will 
entitle the minority lo sue. if the act when done regularly would 
be within the powers of the company, and if the intention of 
the majority of the shareholders is clear. This may be illus­
trated by the judgment of Mellish, L.J., in MacDougall v. 
Gardiner, 1875, 1 Ch.D. 1-3 at p. 25; cf. Borland v. Earle, 1902, 
A C. 83, 94.

But a shareholder who lias, with full knowledge of the facts, 
himself received part of the proceeds of an ultrà vires act com­
mitted by the directors—such as payment of a dividend out of 
capital—and who still retains the money, cannot, either individ­
ually or as suing on behalf of the general body of shareholders, 
maintain an action against those directors. (Towers v. African 
Tug Co., 11904 J 1 Ch. .558.)

Power* of Nharcholihrx.
Under sub-section 1 of see. 18 the shareholders may regulate 

by by-law the following matters incident to the management and 
administration of the affairs of the bank.

(1) The day upon which the annual general meeting of the 
shareholders for the eh*ction of directors shall lie held (cf. secs. 
21, 22 and 23 as to the hour of the meeting, the public notice 
thereof and the mode of electing directors).

2. The record to be kept of proxies.
(3) The time, not exceeding 30 days, within whi«'!i proxies 

must Ik* produced and recorded prior to a meeting, in order to 
entitle the holder to vote thereon. By sec. 32 only shareholders 
entitled to vote may vote or act as proxies, and proxies must be 
renewed within the two years preceding the time of the meeting. 
Ill the dlmence of by-law proxies may be registered up to the
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time of the meeting. A by-law must not provide that proxies Sec-18 
to lie valid shall he registered more than .10 days before the meet- O’1 5*> 
ing.

(4) The number of the directors, which shall not tie less than 
five. (Prior to 1905 the number of directors was limited to ten).

(5) The quorum of directors, which shall not be less than 
three.

(6) The qualification of directors subject to sec. 20.
(7) The method of filling vacancies in the hoard of direc­

tors whenever the same occur during any year. Cf. sec. 25.
(8) The time and proceedings for the election of directors 

in case of a failure of any election on the day appointed for it.
(Cf. sec. 27 under which the old directors continue in office 
until a new election is made).

(9) The remuneration of the president, vice-president and 
other directors.

(10) The amount of disniunts or loans which may be made 
to directors, either jointly or severally, or to any one firm or 
person, or to any shareholder, or to corporations. (The aggre­
gate amount of loans to directors and firms of which they are 
partners must be shewn in the monthly return, Schedule D.)

(11) The shareholders also have power to authorize the di­
rectors to establish guarantee and |w‘nsion funds for the officers 
ami employees of the hank and their families, and to contribute 
thereto out of the funds of the hunk. (Sts-. 18, sub-sec. 2.1

(12) To remove the president, vice-president or any direc­
tor at a special general meeting called for the purpose. (Sec.
11. sub-sec. 4.)

(11) To increase or reduce the capital stis'k of the hank, 
subject to the approval of the Treasury Hoard. (Sera. 31 and
35.)

114) To approve of an agreement for the sale of the assets 
of the hank to another hank, or for the purchase of the assets 
of another hank, but in the latter case the shareholders need 
consent only if it is necessary for the purpose of the purchase 
to increase the capital stis’k of the hunk. (Secs, loi and 101.)

115) To require the directors to submit further statements 
of the affairs of the hank in addition to the regular annual state­
ment. (See. 55.)
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Sec. 18.

Guarantee 
and pension

Existing by 
laws con-

Excopt ion.

BANK ACT, R.S.C. C. 29.

INTERNAL REGULATIONS.

18. The shareholders of the hunk may regulate, hy by-law, 
tin- following iiiHlIers incident to the management and admin­
istration of the affairs of the hank, that is to say:—

(а) The day upon which the annual general meeting of the 
shareholders for the election of directors shall be held;

(б) The record to bo kept of proxies, and the time, not
exceeding thirty days, within which proxies must be pro­
duct " " recorded prior to a meeting in order to entitle
the holder to vote thereon ;

(c) The number of the directors, which shall he not less than 
five, ami the quorum thortsif, which shall Is- not leas than 
three;

(</) Subject to the provisions hereinafter contained, the 
qualifications of directors;

(e) The method of tilling vacancies in tin- Isiaril of direc­
tors, whenever tin. same occur during each year;

(/) The time and proceedings for the election of directors, 
in ease of a failure of any elect ion on the day appointed 
for it;

(y) The remuneration of the president, vice-president and 
other directors ; and,

(/i) The amount of discounts or loans which may he made to 
directors, either jointly or severally, or to any one firm or 
person, or to any shareholder, or to corporations.

2. The shareholders may authorize the directors to establish 
guarantee and pension funds for the officers and employees of 
tin* hank and their families, and to contribute thereto out of the 
funds of the hank.

il. Vnt il it is otherwise prescribed hy by-law under this 
section, the by-laws of the hank on any matter which may be 
regulated hy by-law under this section shall remain in force, 
except us to any provision fixing the qualification of directors

5
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ut an amount loss than that prescribed by this Act. 53 V., See. 18 
c. 31, s. 18; 4-5 E. VII., e. 4, s. 3.

See notes, tupra.
The division of sub-section 1 into lettered clauses was made 

in 1906. The corresponding provision of the Act of 1890, as 
amended in 1900, eontained also a clause prohibiting any person 
from being elected or continuing a director unless lie held stock 
paid up to the amount required to qualify him. This clause is 
now part of sec. 20.

19. The stock, property, affairs and concerns of the bank b° "^uf 
shall lie managed by a Iwmrd of dim-tors, who shall lie elected 
annually in manner hereinafter provided, and shall he eligible
for re-election. 53 V., c. 31, s. 19.

This section was suh-scc. 1 of sec. 19 of the Act of 1890.
The stock, property, affairs and concerns of a bank are to be 

managed by a board of directors. (Sec. 19.)
The number of directors is to lie not less than five and their 

quorum not less than three, but otherwise their numlier and 
quorum arc siilijis-t to regulation by the shareholders. (Sec. 18.)
Cf. notes to sec. 12.

Sec also the following sections relating to directors.
20. Qualification.
21-27. Election.
28. Meetings.
29-30. (Icncral rowers.

[ht I it u mill liiiihiUtim of director».
At every annual meeting of the shareholders it is the duty 

of the outgoing dim-tors to submit a clear and full statement of 
the alfairs of the hank, containing the particulars required by 
sis-. 54 and any additional statements which may Ik- lawfully 
required by the shareholders under sec. 55.

The directors are responsible for knowingly and wilfully
...... lining in declaring any dividend or Imnus so as to impair
the paid-up capital. (Sec. 58).

A dim-tor is liable criminally if he pledges, assigns or hypo­
thecates notes of the hank (sec. 139), if he refuses to make calls
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Sec. 19.
Duties and 
liabilities ol 
directors.

on the double liability of the shareholders after the expiration 
of three months from the insolvency of the bank (see. 154), if 
he wilfully fives or concurs in giving any creditor of the bank 
any fraudulent, undue or unfair preference over other credi­
tors (see. 155), or if lie makes any wilfully false or deceptive 
statement in any account, statement, return report or other 
document respecting the a flairs of the bank (see. 153). In the 
last case he is also responsible for all damages sustained by any 
person in consequence of such statement.

The directors are bound to account to the company for all 
profits made by them with the assets of the company, and for 
all profits made by them at the expense of the company other­
wise than with its knowledge and consent. (Imperial v. Cole­
man, 1873, L.R. 6 II.L. 18il; Costa Rica v. Forwood, [1901] 1 
Ch. 746.)

They an' also responsible for the loss of the company's as­
sets. if that loss is attributable to the employment by them of 
the assets in a manner and for purposes not warranted by the 
constitution of the company. (Cullerne v. London & Suburban, 
1890, 25 tj.B.D. 485; In re Sharpe, [1892| 1 Ch. 154; Hirsche 
v. Sims, [1894| A.f. 654.)

Directors of a bank are bound to exercise the care of a pru­
dent administrator in the management of its business. Such 
acts as allowing overdrafts by insolvent persons without proper 
security, the impairment of the capital of the bank by the pay­
ment of unearned dividends, the furnishing of false and decep­
tive statements to the government, the expenditure of the funds 
of the bank in illegal purehnsi's of its own shares, are acts of 
gross mismanagement which render the directors personally 
liable, jointly and severally, for losses sustained by the share­
holders by reason thereof.

Directors cannot divest themselves of their personal respon­
sibility. While they are at lilierty to employ such assistants as 
may 1st required to carry on the business of the corporation, 
they are nevertheless responsible for the misconduct of the em­
ployees appointed by them, unless such misconduct could not 
have been guarded against by the exercise of reasonable dili- 
geoee McDonald v. Rankin, 1890, M l, li 7 sc it

If directors, in unwittingly assenting to what were in fact 
payments of dividends out of capital and advances on improper 
security, honestly relied on the judgment, information and ad-
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vice of the chairman and general manager of the hank, by whose Sec. 16. 
statement* they were misled and whose integrity, skill and com­
petence they had no reason to suspect, they are not negligent of 
their duties as directors and are not hound to look at the hooks 
for themselves. (Dovey v. Cory, [1901] A.C. 477, and cases 
cited; In re Denham & Co., 188:1, 25 Ch. I). 752.) The trust 
reposed by directors in their manager must not he blind or un­
qualified, or to the exclusion of the exercise of their own judg­
ment, nor may they disregard the directions contained in the 
by-laws and regulations of the bank. (Leeds Kstate v. Shepherd,
1887, 36 Ch. I). 787.)

Hut directors who keep within the limits of their authority, 
and who, acting in good faith to the best of their judgment, 
exercise a reasonable amount of care, are not liable to make good 
to the company the losses which may result from their arts.
(London Financial v. Kelk, 1883, 2ti Ch.D. 107 and authorities 
there eollected; Dovey v. Cory, supra.)

20. Knch director shall,— tjualific*-
(a) when the paid-up capital stock of the hank is one milliontl0n*' 

dollars or less, hold stock of the bank on which not less 
than three thousand dollars have been paid up;

(b) when the paid-up capital stock of the bank is over one 
million dollars and does not exceed three million dollars, 
hold stork of the bank on which not less than four thousand 
dollars have been paid up; and.

In when the paid-up capital slock of the bank exceeds three 
million dollars, hold stock of the bank on which not less 
than five thousand dollars have been paid up.

2. No person shall be elected or continue to I*1 a director 
unless he holds stock paid up to the amount required by this 
Act, or such greater amount as is required hy any by-law in that 
Is'half.

3. A majority of the director* shall he natural bom or natur- Majority to 
alinsl subjects of llis Majesty. 53 V., c. 31, ss. 18 and 19. lubjectoq

(Justification of Directort.
Prior to 1890 all the directors were required to be British 

subjects, but it was not necessary that their ipialifieation shares 
should be paid up to any amount.
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See 20. The shareholders may under see. 18 make by-laws requiring 
additional qualifications for a director.

In the Act of 1890 sub-sec. 2 was part of sec. 18, and sub- 
secs. 1 and 3, except for some verbal re-arrangement made in 
1906, were part of sec. 19.

lualification Even if the by-laws require a director to hold qualification 
8 shares “in his own right,” he need not be the beneficial owner 

of the shares, but he must be a person who holds shares in such 
a way that the company can safely deal with him in respect of 
his shares, whatever his interest in them may be. Holding in a 
representative character will not do. Holding as trustee without 
benvfieial ownership will do, but the holder must so hold as that 
the company can safely deal with him as owner. ( Sutton v. 
English. 119021 2 I’ll. 502, and eases cited at p. 506; Boschoek 
v. Fuke, (1906) 1 Ch. 148 ; cf. however, Ritchie v. Vermillion, 
1902, 4 U.L.U. at p. 597, as to the meaning of “absolutely in his 
own right.”)

If a by-law provides that no person shall be qualified to be 
a director who is not a holder of a certain number of shares, 
the holding of such shares is a condition precedent to the elec­
tion of a director, and the election of an unqualified person is 
void. In re Percy, etc., Co., Jenner’s case, 1877. 7 Ch. 1). 132.) 
The necessity for holding shares does not oblige a director to 
take shares from the company. He may acquire them in any 
other legal mode, and therefore the mere acting as director does 
not amount to a contract by the person so acting to take the 
necessary nutnlier of unpaid shares from the company. In re 
Metropolitan, etc., Co., Brown’s ease. 1873, L.U. 9 Ch. 102, at 
p. 109 ; Jenner s case, supra; cf. Molineaux v. London, [1902] 2 
K.B. 589).

Licet ion of 
directors.

At head 
office
Notice.

21. The directors shall be elected by the shareholders on 
such day in each year as is appointed by the charter or by any 
by-law of the bank, and at such time of the day as the directors 
appoint.

2. The election shall take place at the head office of the bank.
3 Public notice of the election shall In* given by the direc­

tors by publishing such notice, for at least four weeks previously 
to the time of holding the election, in a newspaper published
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ut the place when- the head office of the hank is situate. 53 V'., Xec. 21.
c. 31, s. 19.

The division into sub-sections was made in 1906.

I'ulilic notice.
The public notice required is defined by the section, whereas 

in other sections <eg., secs. 13 and 31), the words “public no­
tice" are used without any limitation and therefore mean public 
notice as defined by see. 2, sub-see. 2.

Sotice to shareholders.
Probably no notice other than the public notice mentioned 

in the section need be given to shareholders. It would be pru­
dent perhaps to pass a by-law dispensing with any other notice.
Cf. notes to sec. 31.

Kit ciion of directors.
The first directors are elected at the meeting of sulwcribers 

called by the provisional directors under see. 13. Thereafter 
the directors are elected at the annual general meeting held each 
year on the day appointed by the charter or by by-iaw of the 
shareholders (sees. IX and 21), or, if the election does not take 
place on such day, then on any other day according to the by­
laws made by the shareholders in that behalf (secs. IX and 27).
The directors, as soon as may Is- after their own election, elect 
two of their number to la- president and vice-president respec­
tively, and they may also elect one of their numlier to lie hon­
orary president (see. 24). A vacancy which occurs in the 
Isiard is filled in the manner provided by the by-laws (secs. 18 
sad 25), and if such vacancy is in the office of president or vice- 
president the directors elect such officer from among themselves 
os'. 26). The president, the vice-president or any director may 

be removed by the shareholders at a special general meeting 
called for the purpose (sec. 31).

22. The persons, to the numlier authorized to be elected, who Who e|la|| 
have the greatest number of votes at any election, shall be I* director».
directors. 53 V., c. 31, s. 19.
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*>'• ®. 23. If it happens at any elect ion that two or more persons
Provision in have an is|ual nuinher of votes, anil the election or non-election 
îtyo'/ votes* "f one or more of such persons as a director or directors depends 

on such equality, then the directors who have a greater number
of votes, or the majority of them, shall in order to complete 
the full number of director*, determine which of the said per­
sons so having an equal number of votes shall be a director or 
directors. f>3 V., c. 31, s. 19.

Election of 
president 
and vice- 
president.

24. The directors, as soon as may be after their election, 
shall proceed to elect, by ballot, two of their number to be pre­
sident and vice-president respectively.

Honorary
president.

2. The directors may also elect by ballot one of their number 
to lie honorary president. 53 V., c. 31, s. 19; 4-5 K. VII., c. 4,
8. 4.

Sub-sec. 2 dates from 1905, sub-see. 1 from 1890.
As to the duties of president and vice-president, see sec. 28.

Vacancies, 
how filled.

25. If a vacancy occurs in the board of directors the 
vacancy shall be filled in the manner provided by the by-laws :
Provided that, if the vacancy is not tilled, the acts of a quorum 
of the remaining directors shall not be thereby invalidated.

Sec. 18, sub-sec. 1, clause (e), confers upon the shareholders 
power to regulate by by-law the method of filling vacancies in 
the board.

If the number of directors is reduced below the legal mini­
mum of five (ibid, clause (c) ) or below the number fixed by 
by-law as a quorum of the board, the directors remaining in 
office are incapable of doing any business of the bank, and in 
order to fill the vacancies, it would be necessary to call a special 
general meeting under sec. 31. (Sovereen Co. v. Whitside, 1906, 
12 O.L.K. 638, and cases cited ; ef. notes to sec 12; see, however, 
In re Bank of Syria, [1901] 1 Ch. 115.)
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28. If « vacancy occurs in the office of the president or vice- Hsc. 26. 
president, the directors shall, from among themselves, elect a Vacancy of 
president or vice-president, who shall continue in office for th< vice-preni- 
reniainder of the year. 53 V., c. 31, s. 19. '*rnt

27. If an election of directors is not made on the day Failure of 
appointed for that purpose, such election may take place on any election, 
other day, according to the by-laws made by the shareholders in
that behalf.

2. The directors in office on the day appointed for the elec­
tion of directors shall remain in office until a new election is 
made. 53 V., c. 31, s. 20.

Cf. sec. 18, sub-sec. 1 (e), and notes, infra, under “Share­
holders’ Meetings.”

28. The president, or in his absence the vice-president, shall Meeting» of
preside at all meetings of the directors. director».

2. If at any meeting of the directors both president and vice- 
president are absent, one of the directors present, chosen to act 
pro ft inpore, shall preside.

3. The president, vice-president or president pro tempore, so Voting 
presiding, shall vote as a director, and shall, if there is an equal 
division on any question, also have a easting vote. 53 V„ c. 31,
s. 21.

The division into sub-sections was made in 190<i. This sec­
tion contains the only provisions of the Act relating to directors’ 
meetings, except the provision of sec. 18 giving power to the 
shareholders to regulate the quorum. Cf. notes to sec. 12.

Iluties of President ami Vice-President.
The only duties imposed specially upon the president (or in 

his absence the vice-president), by the Act arc to preside at 
meetings of directors (sec. 28), to sign the bonds and other ob­
ligations of the bank (see. 73), and to sign the monthly and 
other returns to the government (secs. 112, 113 and 114).
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Sec. 28.

General 
power» of 
director».

Existing

BANK AIT, R.8.V. C. ‘29.

The signing of the returns may involve a greater liability 
than that of an ordinary director (see see. 153), but except as 
above stated or as provided by by-law, the duties and liabilities 
of a president are the same as those of any other director.

By sec. 24 the directors shall elect a president and vice-presi­
dent, and may also elect an honorary president. The honorary 
president has no duties assigned to him by the Act; cf. sec. 2 (j).

29. The directors may make by-laws and regulations, not 
repugnant to the provisions of this Act or to the laws of Canada, 
with respect to,—

(a) the management ami disposition of tin* stock, property, 
affairs and concerns of the bank ;

(b) the duties and conduct of the officers, clerks and servants 
employed therein; and,

(c) all such other matters as appertain to the business of a 
bank.

2. All by-laws of the bank heretofore lawfully made and now 
in force with regard to any matter respecting which the direc­
tors may make by-laws under this section, including any by­
laws for the establishing of guarantee and pension funds for 
the employees of the bank, shall remain in force until they arc 
repealed or altered by other by-laws made under this Act. 53 
V., e. 31, s. 22.

The division into sub-sections was made in 1906.
The exercise by the directors of the powers given by this sec­

tion is subject to any by-laws made by the shareholders under 
see. 18.

By other sections powers in regard to the following specific 
matters are given to the directors.

(4) To appoint as many officers, clerks and servants for 
carrying on the business of the bank and with such salaries and 
allowances as they consider necessary, subject to the giving of 
a bond by an employee before lie enters upon Ins duties (sec. 30).

(5) . To call a special general meeting of the shareholders 
(sec. 31).
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(6) To allot shares in the event of an increase of capital Sec. 29.
st<H‘k (sec. 34).

(7) To make regulations as to the assignment and transfer 
of shares of capital stock (see. 36).

(8) To make calls upon shares subscribed, cancel subscrip­
tions for non-payment, or sue for calls, etc. (sees. 37, 38, 40-42).

(9) To inspect the books, correspondence and funds of the 
bank (sec. 56).

(10) To declare dividends out of profits (see. 57).
(11) To depute an officer of the bank to sign notes intended 

for circulation (sec. 73).

It nu une ration of directors.
The directors’ remuneration is governed by by-law of the 

shareholders under see. 18. Directors cannot pay themselves 
for their services or make presents to themselves ont of the 
bank’s assets unless authorized to do so by the shareholders at 
a properly convened meeting. In re George Newman & Co.,
[1895] 1 ('ll. 674 ; cf. Boschoek v. Fuke, 11906] 1 Ch. 148.)

30. The directors may appoint as many officers, clerks and Appoint- 
servants as they consider necessary for the carrying on of the JJJJ* of °® 
business of the bank.

2. The directors may also appoint a director or directors for Branches, 
any branch of the bank.

3. Such officers, clerks and servants may he paid such salaries Salaries, 
and allowances as the directors consider necessary.

4. The directors shall, before permitting any cashier, officer, Security 
clerk or servant of the bank to enter upon the duties of his office, 
require him to give a bond, guarantee, or other security to the 
satisfaction of the directors, for the due and faithful perform­
ance of his duties. 53 V., c. 31, s. 23.

The present wording and division into sub-sections date from 
1906.

ITider this section the directors may appoint a general man­
ager, and branch managers, and also sulmrdinate officers and 
clerks. They may also assign to one or more members of the 
I ward of directors the special supervision of particular branches.
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Sec. 30. If a bond is taken for the due and faithful performance by 
a cashier, officer, etc. of his duties, the legal relation between the 
bank and the surety will he governed by the general provincial 
law relating to principal and surety. The shareholders may 
under sec. 18, sub-sec. 2, establish a guarantee fund.

Autlioritji of general manager.
The general manager of a bank it. its general agent in its 

banking business. (Barwiek v. English Joint Stock Bank, 1867, 
L.R. 2 Ex. 259, 265). In the exercise of his authority he is sub­
in the way of ordinary hanking transactions may l>e presumed, 
ject to the control of the directors, but whatever is done by him 
until the contrary is shewn, to be within the scope of his au­
thority ; the bank would be liable for his mistakes, and under 
some circumstances for his frauds, in the management of the 
business of the hank. ( Bank of N.8.W. v. Owston, 1879, 4 App. 
Vas. 270, at p. 289.)

In accordance with the general rule of the law of agency, a 
bank is answerable for every such wrong of its agent as is com­
mitted in the course of the employment and for the bank’s bene­
fit, although the directors have not authorized the particular 
wrong or given a general authority to commit wrongs. There 
is no distinction in this respect between frauds and other wrongs. 
( Mackay v. Commercial Bank, 1874, Ij.R. 5 P.C. 394; Wilson v. 
Hotchkiss, 1901, 2 O.L.R. at p. 271.)

But the arrest, and still less the prosecution, of offenders 
is not within the ordinary routine of banking business, and 
therefore not within the ordinary scope of a bank manager’s 
authority. Evidence accordingly is required to shew that such 
arrest or prosecution is within the scope of the duties and class 
of acts such manager is in fact authorized to perform. The 
authority may be general, or it may be special and derived from 
the exigencies of the particular occasion on which it is exercised. 
In the former case it is usually enough to shew that the agent 
was acting in what he did on behalf of the principal ; but in 
the latter case evidence must be given of a state of facts which 
shews that such exigency is present or might reasonably be 
supposed to be present. (Bank of N.S.W. v. Owston, supra; 
cf. Thompson v. Bank of Nova Scotia, 1893, 32 N.B.R. 335, a 
ease of a branch manager instituting criminal proceedings.)
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Where cheques were fraudulently initialed as accepted by 
the manager, and the drawer gave the bank certain securities 
which the bank retained, it was held that the cheques could not 
be repudiated as against a bond fide holder for value. (Banque 
Nationale v. City Bank, 1873, 17 L.C.J. 197.)

Authority of branch manager.
While the general manager of a bank is its general agent in 

its banking business, the authority of a branch manager ordin­
arily will be confined to the transaction of the local business of 
the bank. {For instance, he will have implied power to call in 
money which has been advanced from his branch at call. (Rob- 
erteon v. Bheward, 1843, 1 M. & G. 511, at p. 617; Collinson v. 
Lister, 1885, 7 De. G.M. & G. 634, at p. 637), or to accept the 
cheque of a customer to deliver to another customer on a partic­
ular day, or on the happening of a specified event. (Grieve v. 
Unisons Bank, 1885, 8 O.R. 162.) ) But, in the absence of actual 
authority, he has no apparent authority to exercise powers of 
a discretionary character (Morse on Banking), as for instance 
to compromise a claim of the bank. (Bank of Commerce v. 
Jenkins, 1888, 16 O.K. 215.)

Agent’s knowledge imputed to principal.
The usual rules of the law of agency apply to a bank man­

ager. If for instance he does an act outside of the apparent 
scope of his authority and makes a representation to advance 
his own private ends (or what is the same thing, the private ends 
of some one other than the bank), it can in no sense be called 
the representation of the bank—in other words, it is not a rep­
resentation by him as agent, and the bank is not affected by 
reason of its agent’s knowledge of the transaction. (Richards 
v. Bank of Nova Scotia, 1896, 26 S.C.R. 381.)

Liability of manager.
If a local manager does some act in breach of his instructions, 

lie must make good the loss occasioned thereby, but in a case 
where he accepted a joint, instead of a joint and several, promis­
sory note as security for an advance, he having been expressly 
instructed to require the latter, it was held that, as the form of 
the note which he did take was sufficient to secure the liability

Sec. 30.
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Sec. 30. of tlu> parties in Ontario as effectively to all intents and pur­
poses as if the note had been in the exact form called for by his 
instructions, only nominal damages were recoverable against him 
for his breach of duty in this regard. After discovering the mis­
take as to the form of the note, the local manager inserted the 
words “jointly and severally,” in the belief that this alteration 
was to be initialed by all the makers, which, however, was not 
done. After consulting the bank's solicitor, the defendant 
crossed out the inserted words. The note having thus been made 
void by reason of material alteration it was held that the man­
ager was not liable for the result of the alteration, since he acted 
ill good faith and in ignorance of the legal consequences, and 
exercised reasonable care and diligence under all the circum­
stances. The mere fact that his judgment was mistaken, and 
his acts prejudicial to the bank, was not enough to render him 
liable (Banque Provinciale v. t'harbonneau, 19(13, 6 O.L.R. 302, 
2 Com. L.H. 476, where the degree of skill and knowledge which 
may reasonably lie expected of a local manager is discussed).

Bank of Upper Canada v. Bradshaw, 1667, L.R. 1 P.C. 479, 
was an action brought by a hank against its late manager and 
cashier to recover moneys belonging to the bank, alleged to have 
been improperly applied in discounting bills, etc., for his own 
advantage, for the benefit of parties anil companies with whom 
he was connected and in which he was interested. It appeared 
that the transactions in question were all in the ordinary course 
-if the business of the bank, that the manager had not exceeded 
the authority with which lie was entrusted and that no case of 
bad faith could be established, and an appeal from a judgment 
in favour of the defendant was dismissed.

Special gen- 31. A special general meeting of the shareholders of the 
oral meeting. ()an|( mny |,e called at any time by,—

(a) the directors of the bank or any four of them ; or,
(b) any number not less than twenty-five of the share­

holders, acting by themselves or by their proxies, who arc- 
together proprietors of at least one-tenth of the paid-up 
capital stock of the bank.

2. Such directors or shareholders shall give six weeks’ pre­
vious public notice, specifying therein the object of such meet­
ing.



6. INTERNAL REGULATIONS. 66

3. Such meeting shall be held at the usual place of meet- 8ee. 31.

ing of the shareholders. 1’lsce.
4. If the object of the special general meeting is to con- Removal ol 

aider the proposed removal, for maladministration or other vice-presi-
specified and apparently just cause, of the president or vice- dent or dir- 
president, or of a director of the bank, and if a majority 0feclor 

the votes of the shareholders at the meeting is given for such 
removal, a director to replace him shall be elected or appointed Another to 
in the manner provided by the by-laws of the bank, or, if there rcp,“oe 

are no by-laws providing therefor, by the shareholders at the 
meeting.

5. If it is the president or vice-president who is removed, Choosing an- 
his office shall be filled by the directors in the manner pro- m.ntVr'vice- 
vided in ease of a vacancy occurring in the office of president president.
or vice-president. 53 V., c. 31, s. 24.

The shareholders meet and vote at the annual general meet­
ings of the bank (the first of such meetings Iteing held at a 
time appointed under sec. 13 and subsequent ones being regulated 
bv by-law under sec. 18), and at special general meetings called 
bv virtue of sec. 31. Sec. 32 regulates the voting at any share­
holders’ meetings. Although the shareholders may name the 
ilaij of the annual meeting, the hour of the day is appointed by 
the directors, the place of meeting must be the head office of 
the bank and public notice must be given (sec. 21). It is advis­
able that the by-law appointing a day for the election of direc­
tors (sec. 18) should also provide for the possible failure of 
the election on that day, ns by sec. 27 the election may take 
place on any other day appointed by by-law of the shareholders.
A meeting held on the day first appointed could no doubt be 
legally adjourned to another named day, so as to allow of the 
election of directors. (Reg. v. Wimbledon, 1882, 8 Q.B.D. at p.
463). Failing an adjournment, a special general meeting of 
the shareholders would have to be called.

This section was divided into its present sub-sections in 1906. Notice of 
The first part of the section formerly read : “The directors of meeting.-, 
the bank, or any four of them—or any number not less than 
twenty-five of the shareholders of the bank, who are together

5—BASK ACT.
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See. 3

vacancies

Removing
directors.

proprietors of at least one-tenth of the paid-up capital stock of 
the bank, by themselves or by their proxies—may, at any time, 
call a special general meeting of the shareholders, to he held at 
their usual place of meeting, upon giving six weeks’ previous 
public notice, specifying in such notice the object of such meet­
ing.” Under the old section it was clear that the only notice 
required was public notice, that is as defined in the Act (see sec. 
2, sub-sec. 2). Presumably the present section is not intended 
to change the law. Cf. secs. 13 and 21.

The general rule is that in the atwence of special provision 
ill the by-laws, notice of a general meeting must be sent to every 
shareholder. A conditional notice is not sufficient. (Alexander 
v. Simpson, 1889, 43 ('ll. 1). 139.)

The business to he transacted at the meeting must lie men­
tioned in the notice. In re London, etc., Hank, Wright's Case, 
1871, L.1Î. 12 Eq. 335 n.j Boschoek v. Puke, |190(i| 1 Cli. 148.)

Irregularity in notifying directors (Browne v. La Trinidad, 
1887, 27 Ch.D. at p. 11), as distinguished from irregularity in 
the constitution of the board (Ilarben v. Phillips, 1883, 23 Ch 
I). 14), will not affect the validity of a meeting of shareholders 
called by the directors. Resolutions passed at a meeting called 
by de. facto directors arc valid. (Boschoek v. Puke, supra.)

The conditions for the calling of a special general meeting 
prescribed by this section must lie strictly complied with. Reso­
lutions passed at a meeting which has not been properly sum­
moned have no validity. ( In re State of Wyoming Syndicate, 
|1901) 2 Ch. 431.)

If a vacancy is created by a proceeding under this section it 
may be tilled in the manner provided by see. 25.

There is no inherent power in a corporation to remove direc­
tors before the expiration of the period for which they have been 
elected (Imperial Hydropathic Hotel v. Ilampson, 1882, 
23 Ch. I). 1) ; but, granted the power, the matter of the removal 
of directors is one entirely for the shareholders to decide, and 
the court will not interfere. (Ilarben v. Phillips, 1883, 23 Ch. 
Ii II

One vote for 32. Every shareholder shall, on all occasions on which the 
each share. V(jteg of the shareholders are taken, have one vote for each
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share held by him for at least thirty days before the time of Sec. 32. 
meeting.

2. In all cases when the votes of the shareholders are taken, Ballot, 
the voting shall be by ballot.

3. All questions proposed for the consideration of the share- Majority to 
holders shall be determined by a majority of the votes of the determine, 
shareholders present in person or represented by proxy.

4. The chairman elected to preside at any meeting of the Casting vote, 
shareholders shall vote as a shareholder only, unless there is
a tie, in which case he shall, except as to the election of a 
director, have a easting vote.

5. If two or more persons are joint holders of shares, any As to joint 
one of the joint holders may be empowered, by letter of at- ghàre™ °f 
torney from the other joint holder or holders, or a majority of
them, to represent the said shares, and to vote accordingly.

6. Shareholders may vote by proxy, but no person other than Proxies, 
a shareholder eligible to vote shall be permitted to vote or act
as proxy.

7. No manager, cashier, clerk or other subordinate officer Officer not to 
of the bunk shall vote either in person or by proxy, or hold avote' 
proxy for the purpose of voting.

8. No appointment of a proxy to vote at any meeting of Renewal of 
the shareholders of the bank shall be valid for that purpose, P™***58' 
unless it has been made or renewed in writing within the two
.'ears last preceding the time of such meeting.

9. No shareholder shall vote, either in person or by proxy, Calls must 
on any question proposed for the consideration of the share- fonfvoting. 
holders of the bank at any meeting of the shareholders, or
in any case in which the votes of the shareholders of the bank 
are taken, unless he has paid all calls made by the directors 
which are then due and payable. 53 V., c. 31, s. 25.

Chairman.
The chairman of a general meeting is chosen by the share­

holders, and is usually the president of the bank.
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Sec. 32. The chairman has prima facie authority to decide all inci­
dental questions which arise at such meeting and necessarily 
require decision at the time. The entry by him in the minute 
book of the results of a poll or of his decision on all such ques­
tions, although not conclusive, is prima facie evidence of that 
result, or of the correctness of that decision, and the onus of 
displacing that evidence is thrown on those who impeach the 
entry. In re Indian Zoedone Co., 1884, 26 Ch. I). 70.)

The chairman has a casting vote in case of a tie (except as 
to a tie in the election of directors—this event being provided 
for by sec. 23.)

I’roxies.
A by-law requiring the signature to a proxy to he attested 

is imperative. The attestation is essential to the validity of 
the proxy. (Ilarhen V. Phillips, 1883, 23 Ch. I). 14.) Quare, 
however, as to the powers to pass such a by-law under the Act; 
cf. sec. 18 (b).

A proxy may be signed in blank, and the blank filled in by 
the person to whom the proxy is entrusted or sent. ( Ex parte 
Lancaster, 1877, 5 Ch. D. 911; Ernest v. I anna, 118971 1 Ch. 1.)

A proxy must be not only a shareholder, but also eligible to 
vote.

Eligible la Vole.
In order to be eligible to vote in respect of shares a share­

holder must have held such shares for at least 30 days prior to 
the meeting, he must be the sole holder or have a letter of attor­
ney from the other joint holder or holders, or a majority of them, 
to represent such shares, he must have paid all calls made by 
the directors which are then due and payable thereon, and he 
must not be a manager, cashier, clerk or other subordinate officer 
of that bank.

The object of the condition excluding the vote of a man­
ager, cashier, clerk or other subordinate officer of the bank is to 
prevent subordinate officers of the bank from acquiring the 
power to elect or control those whose duty it is to superintend 
their conduct in the management of the affairs of the bank. 
The president, the vice-president and probably the general man­
ager, if he is also a director, are not excluded from voting by



6. INTERNAL REGULATIONS. 69

this section. (Cf. Reg. v. Bank of Upper Canada, 1S49, 5 U.C. 
R. 338.)

If a shareholder is in other respects entitled to vote, he is 
not disqualified from doing so because his stock is not paid up. 
Where there has been no default in paying a call, votes are to 
be computed upon the face value of the shares held and not 
upon the amount paid thereon. (Purdoin v. Ontario Loan, 
1892, 22 O R. 697.)

A shareholder is not debarred from voting or from using his 
voting power to carry a resolution by the fact of his having a 
personal interest in the subject-matter of the vote. (North-West 
v. Beatty, 1887, 12 App. Cas. 589; Borland v. Earle, [1902] 
A.C. at p. 94.)

Sec. 32.



CHAPTER Vil.

Increase.

By-law.

Approval of
Treasury
Board.

Condition 
for appro va

Treasury 
Board may

Capital Stock.

The sections included in this chapter do not apply to the 
Bank of British North America (sec. 6).

33. The capital stock of the bank may be increased, from 
time to time, by such percentage, or by such amount, as is deter­
mined upon liy by-law passed by the shareholders, at the annual 
general meeting, or at any special general meeting called for the 
purpose.

2. No such by-law shall come into operation, or be of any 
force or effect, unless and until a certificate approving thereof 
has been issued by the Treasury Board.

3. No such certificate shall be issued by the Treasury Board 
unless application therefor is made within three months from 
the time of the passing of the by-law, nor unless it appears to 
the satisfaction of the Treasury Board that a copy of the by­
law, together with notice of intention to apply for the certifi­
cate has been published for at least four weeks in the Canada 
Gazette, and in one or more newspapers published in the place 
where the chief office or place of business of the bank is situate.

4. Nothing herein contained shall be construed to prevent 
the Treasury Board from refusing to issue such certificate if 
it thinks best so to do. 53 V., c. 31, s. 26.

The section dates in substance from 1890, when the provision 
requiring the certificate of the Treasury Board was added. The 
division into the present sub-sections was made in 1906.

Cf. sec. 35, which provides for the reduction of capital stock.
Prior to 1871 an increase of capital stock could be effected 

only by Act of Parliament.
It is not intended that the Treasury Board, before issuing a 

certificate, should make a thorough inspection of the condition



7. CAPITAL STOCK. 71

< f the bank and estimate the value of its assets, or that the certi- Sec- 33. 
fieate should be taken as a representation to the public that the 
earnings and assets justify the increase of capital.

But in exercising the discretion given it by this sect ion the 
Board might take into consideration any special circumstances 
brought to its attention by a dissenting minority or in any other 
way. The granting of the certificate would not be merely a min­
isterial act. (Cf. In re Massey Manufacturing Co., 1886, 13 A.
R. 466.)

The benefit of a new issue of stock is an increment of the 
old shares, so that a contract by which a person is entitled to 
“the free annual dividends, interest and profits of 100 shares 
of the Bank of Montreal’* gives him the right to the income of 
the new shares subscribed for under the privilege to subscribe 
attaching to the old shares. (Hargrave v. Cions ton, 1874, 18 
L.C.J. 290, 26 R.J.R.Q. 70.)

The provisions of this and of the next section do not apply 
to any increase of stock made or provided for under the author­
ity of secs. 103 and 104 (sec. 105).

34. Any of the original unsubscribed capital stock, or of the Allotment, 
increased stock of the hank, shall, when the directors so deter- Toprcicnt 
mine, be allotted to the then shareholders of the bank pro rain, «hareholdere 
and at such rate as is fixed by the directors: Provided that,—

(а) no fraction of a share shall be so allotted; and,
(б) in no ease shall a rate be fixed by the directors, which 

will make the premium, if any, paid or payable on the 
stock so allotted, exceed the percentage which the reserve 
fund of the bank then bears to the paid-up capital stock 
thereof.

2. Any of such allotted stock which is not taken up by the To the 
shareholder to whom the allotment has been made, within sixput>lic' 
months from the time when notice of the allotment was mailed 
to his address, or which he declines to accept, may be offered 
for subscription to the public, in such manner and on such terms 
as the directors prescribe. 53 V., e. 31, s. 27.

The division into the present sub-sections was made in 1906.
When the capital of a bank has been increased the directors
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Sec. 34. 
Allotment in 

inornate.

Reduction.

Approval of 

Board.

Condition* 
for approval.

may determine the time of the allotment of so much of the orig­
inal capital as had not been subscribed as well as the increased 
capital. Before it is offered to the public, any of such stock 
must be allotted to the shareholders pro rota, either at par, or 
at a premium that shall not exceed the percentage which the 
reserve fund of the bank then bears to the paid-up capital. Any 
of the stock so allotted which is not taken up by a shareholder 
within six months, or which he declines to accept, may then be 
offered to the public at any rate the directors may determine. 
But the directors must not allot stock at a discount cither to 
shareholders or to the public (Ooregain v. Roper, [ 1892 ] A.C. 
125; North-West v. Walsh, 1898, 29 8.(Mi. 93; Morris v. Union 
Bank, 1899, 31 S.C.R. 594; Mosely v. Koffyfontein, 11904] 2 
Ch. 108). If, however, a certificate that shares are fully paid 
up is issued to an innocent holder, who changes his position upon 
the faith thereof, the bank will be estopped as against such 
holder from contending that there is an unpaid balance. 
(Bloomentlnil v. Ford, [1897] A.C. 156 ; Dixou v. Kennawav, 
[1900] 1 Ch. 833.)

The act provides that no fraction of a share shall lie allotted. 
Any pro rata division of shares will usually result in there be­
ing a number of fractions of shares unallotted. The shares made 
up of these fractions may be allotted in any way the directors 
think fit, and need not be allotted to shareholders before being 
offered for subscription to the public.

35. The capital stock of the bank may be reduced by by-law 
passed by the shareholders at the annual general meeting, or at 
a special general meeting called for the purpose.

2. No such by-law shall come into operation or be of force or 
effect until a certificate approving thereof has been issued by 
the Treasury Board.

3. No such certificate shall be issued by the Treasury Board 
unless application therefor is made within three months from 
the time of the passing of the by-law, nor unless it appears to 
the satisfaction of the Board that,—

(o) the shareholders voting for the by-law represent a 
majority in value of all the shares then issued by the bank; 
and,
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(6) a copy of the by-law, together with notice of intention Sec. .15. 
to apply to the Treasury Board for the issue of a certifi­
cate approving thereof, has been published for at least four 
weeks in the Canada Gazette, and in one or more news­
papers published in the place where the chief office or place 
of business of the bank is situate.

4. Nothing herein contained shall be construed to prevent Treasury 
the Treasury Board from refusing to issue the certificate if it "Iay 
thinks best so to do.

5. In addition to evidence of the passing of the by-law, and Staimente 
of the publication thereof in the manner in this section pro-
video, statements showing,—

(а) the amount of stock issued;
(б) the number of shareholders represented at the meeting 

at which the by-law passed;
(c) the amount of stock held by each such shareholder:
(d) the number of shareholders who voted for the by-law;
(e) the amount of stock held by each of such last mentioned 

shareholders;
(/) the assets and liabilities of the bank in full; and, 
tg) the reasons and itises why the reduction is sought; To Treasury 

shall lie laid before tie Treasury Board at the time of the appli- Unsrd. 
cation for the issue a certificate approving the by-law.

6. The passin i the by-law, and any reduction of the Snt to
capital stock of the bank thereunder, shall not in any way of
diminish or interfere with the liability of the shareholders of shareholders, 
the hank to the creditors thereof at the time of the issue of the 
certificate approving the by-law.

7. If in any ease legislation is sought to sanction any reduc- jf legislation
tinn of the capital stock of anv bank, a copy of the by-law or :,sk<\i to . is,, ,,, enaction re­resolution passed by the shareholders in regard thereto, together duction.
with statements similar to those by this section required to lie 
laid before the Treasury Board, shall, at least one month prior 
to the introduction into Parliament of the Bill relating to such 
reduction, be filed with the Minister:
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Sec. 35.

Limit of re­
duction.

8. The capital shall not he reduced Irelow the amount of two 
hundred and fifty thousand dollars of paid-up stock. 53 V., 
c. 31, s. 28.

This section dates in substance from 1890. lie fore that year 
the capital of a bank could be reduced only by Act of Parlia­
ment.

Sub-sec. 7 prevent* the paid-up capital of a bank after in­
corporation from being reduced Irelow the amount which is de­
clared by see. 13 to be the minimum capital for a new bank. 
It is possible, however, subject to the approval of the Treasury 
Hoard, to reduce the capital not paid up to an amount less than 
the minimum of subscrilred capital which the last mentioned 
section requires in the case of a new bank.

Cf. sec. 33, which provides for the increase of capital stock, 
and notes under that section as to the granting of the certifi­
cate of the Treasury Board.

It is a condition precedent to the granting of the certificate 
of the Treasury Board under this section that a majority in 
value of all the shareholders of the bank should vote in favour 
of the by-law. There is no similar provision in sec. 33.



CHAPTER VIII.

Shares and Calls.

The sections included in this chapter, with the exception of 
see. 39, do not apply to the Bank of British North America 
(sec. 6).

36. The shares of the capital stock of the bank shall he per- Shines per­sonalty.somil property.
2. Books of subscription may be opened at the chief place of Hooke of 

business of the bank, or at such of its branches, or at such place ’•ubscriP,IOD 
or places in the United Kingdom or in any of the British col­
onies or possessions, as the directors prescribe.

3. The shares shall be assignable and transferable at any of Transfers, 
the places aforesaid, according to such forms and subject to such
rules and regulations as the directors prescribe.

4. The dividends accruing upon any shares of the capital dividends 
stock of the bank may be made payable at any of the places 
aforesaid.

6. The directors may appoint such agents in the United Agent» 
Kingdom, or in any of the British colonies or possessions, for 
the purposes of this section, as they deem necessary. 53 V., c.
31, s. 29.

The section in substance dates from 1890. The present ar­
rangement and division into sub-sections are the result of the 
revision of 1906.

Kalure of Shares.
Shares are declared to be personal property. They are not share» are 

an interest in land within the meaning of the Mortmain Acts P*?'?™ 
(Myers v. Perigal, 1861, 11 C.B. 90, 2 De O.M. 6 G. 699; Ed­
wards v. llall, 1855, 6 DeG.M. & G. 75; ef. Ashworth v. Munn,
1880, 15 Ch. D. 363 at pp. 368, 372, 375, 376), or of the 4tli 
section of the Statute of Frauds (Humble v. Mitchell, 1839, 11
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Sec. 36. A. & E. 205), nor are they goods and chattels within the mean­
ing of the 17th section of the latter statute (Humble v. Mitchell, 
supra). Sec also notes to sec. 43 where the provision of this 
section as to the assignability of shares more properly belongs.

A share signifies a definite portion of the capital of the bank— 
the interest of the shareholder in the bank, measured for the pur­
poses of liability and dividend by a sum of money, but also con­
sisting of a series of mutual contracts entered into by all the 
shareholders inter sr (Borland’s Trustee v. Steel, [1901] 1 Ch. 
279).

Situa of 
shares at 
head office.

Succession 
duty under 
provincial

Powers of

f>rovincial 
egislature.

Locality of Shares.
Shares have a situs or locality at the head office (Nickle v. 

Douglas, 1875, 37 V.C.R. 51; In re Ewing, 1881, 6 P.D. at p. 
23), notwithstanding that for the sake of convenience provision 
may be made for their transfer at another place, as c.g., if a 
bank having its head office and stock register at Toronto has also 
separate stock registers at Montreal and London, Eng. (Hughes 
v. Rees, 1884, 5 O.R. at p. 666; In re Clarke, [1904] 1 Ch. at p. 
297, in argument). In the last mentioned case, however, the head 
office of the company was in South Africa, hut the share certi­
ficates were in England, and it was held that the shares passed 
under a bequest made by a testator domiciled in England, of all 
his personal estate in the United Kingdom, on the ground that 
the production of the certificate was by its terms essential to the 
completion of a transfer. If shares are transferable only on a 
local register at a place other than the head office, and in the 
case of a transmission, the transmission must be registered be­
fore the shares can be removed from the local register to the 
head-office register, it might bo held on the same principle that 
the shares are locally situate where the local register is.

The question of the locality of shares may become one of im­
portance in connection with the liability to succession duty un­
der provincial Acts, and these Acts are likely to l>e a source 
of embarrassment to banks in regard to the registration of trans­
fère of shares which have been transmitted on the death of a 
shareholder.

Under the British North America Act, 1867, sec. 92, clause 2, 
a provincial legislature may make laws with regard to “Direct 
taxation within the province in order to the raising of a revenue 
for provincial purposes.” By virtue of this authority a pro-
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vince (1) may tax property within the province without regard 36. 

to the place of residence or domicile of the owner, and (2) con- 
versely, may tax a person “found within the province,” in re­
spect, or upon the basis, of property situate without the province 
or of income derived from extra-provincial sources. Clement’s 
Canadian Constitution, 2nd ed. 11H)4. p. 256, citing Hank of To­
ronto v. Lambe, 1887, 12 App. Cas. 584; Nickle v. Douglas, 1875,
37 C.C.K. at p. (32; Colquhoun v. Brooks, 1887, 19 Q.B.D. (35;
Lvfroy, 760(h), 7139(a), but see Leprohon v. Ottawa, 1878, 2 A.
R. at p. 534.

A provincial legislature cannot, however, impose a lien or 
charge upon property beyond the province; a tax upon a per­
son “found within the province,” would he enforceable only by 
process against the person taxed or against his property within 
the province. (Clement, p. 256.)

If, for instance, shares in a bank with its head office in Pro­
vince A. are registered in the local register of the bank in Pro­
vince B., and belong to a person who at the time of his death 
is domiciled in Province C., what is the liability of the hank, and 
what is that of the estate to which the shares belong?

Hither Province A. or Province B. may impose a duty on the 
transmission of shares by reason of their situs in the province.
If they are locally situate in Province A., where the head office 
of the hank is (see notes above), then there is no property in 
Province B. subject to taxation. If they are locally situate with­
in Province B., then there is no property in Province A. subject 
to taxation.

In the case suggested there would appear to lie no property 
in Province C. subject to duty. This conclusion is in accordance 
with justice as well as law, for, cx hypothesi, the property is 
liable to duty where it is locally situate. Several of the provin­
ce have, however, reached out “with both hands,” as it has 
been expressed, and attempted to impose a tax on the transmis­
sion not only of property actually situate within the province, 
but also of property actually situate without the province be­
longing to a person who at the time of his death was domiciled 
within the province. The power of the provincial legislature 
to impose a personal tax upon the representative of the deceased 
person within the province is undoubted, but it seems equally 
clear that such legislature cannot alter the legal meaning of the
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S«*. 3fl. words ‘.property within the province” as used in the B.N.A. 
Act, and thus extend its jurisdiction to property which is situate 
within the province only by the application of the fiction that 
”mob ilia sequuntur personam,” and cannot enforce such assum­
ed jurisdiction against property actually situate in another pro­
vince or country, either by lien or charge or interference with 
its transfer or otherwise.

Lex loci not The Privy Council has laid down the rule that “although
governs110*1'* *aw °* the testator's domicile governs the foreign personal

assets of his estate for the purpose of succession and enjoyment, 
yet those assets are, for the purpose of legal representation, of 
collection and of administration, as distinguished from distribu­
tion among the successors, governed by the law of their own lo­
cality and not by that of the testator's domicile. (Blackwood 
v. The Queen, 1882, 8 App. Cos. 82.) This rule would seem to 
indicate that for the purpose of succession duty, the shares do 
not by reason of the late owner’s domicile have a fictitious local­
ity at the place of such domicile. The fiction is confined in its 
operation to pointing out the law which shall govern the suc­
cession and enjoyment of the property, but has not the effect 
of rendering the property locally situate in a place where it is 
not in fact situate.

In Lamhe v. Manuel, [1903] A.C. U8, a Quebec Act provided 
for a duty upon transmissions, owing to death, of property in 
the province, and it was held that the Act applied only to pro­
perty which the successor claimed under and by virtue of Que- 
l>ec law, and therefore had no application to property belong­
ing to a person domiciled in Ontario and consisting (inter alia) 
of shares in the capital stock of a bank whose head office was in 
Montreal, where its stock registers and transfer !>ooks were kept. 
After this decision, however, the Quebec Act was amended so 
as to render liable to duty all property actually situate within 
the province, no matter where the deceased was domiciled or 
where the transmission took place. Thus the Quebec Succ«*ssion 
Duty Act. like the Ontario Act, now contemplates a situs or 
locality being given to all kinds of personal property without 
regard to the maxim mobilia sequuntur personam. (Cf. At- 
torney-deneral v. Newman, 1901. 1 O.L.R. 511, a case in regard 
to deposits in the province owing to a person domiciled without 
the province ; Rex v. Lovitt, 190fi, 1 Hast. L.R. 513, a decision
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on n similar statute in New Brunswick), without, however, re- 8«*c. 36. 
linquishing the attempt to tux also property which is situate 
without the province, but whose owner was domiciled within the 
province.

Shares are declared by the Bunk Act to be assignable (sec. Can province 
36), and it has been held that the directors are bound to registei jmp0Ke l*m'- 
a transfer except in the cases in which they are authorized tc transfer or 
refuse to do so (see Smith v. Bank of Nova Scotia, 1883, 8 S. tranamis- 
C.R. 558, and notes to sec. 43). Further, in the case of a trans-810,1 ? 
mission of shares, the proper officers are absolutely required, 
upon certain proof being furnished, to register the name of the 
person entitled under the transmission (sec. 50). Quare, as to 
the power of a provincial legislature to impose any limitation 
upon the registration of a transfer or transmission. It lias been 
held, however, that it is inlra vires of such a legislature to enact 
that “no transfer of the properties of any estate or succession 
shall be valid, nor shall any title vest in any person, if the 
taxes payable under this section have not been paid,” etc., mid 
that a bank is therefore justified in refusing to register a trans­
fer of shares by executors under a will, until proof is given 
that the duties have been paid. (Ileneker v. Bank of Mont­
real, 1895, Q.R. 7 S.C. 257.) It is submitted that the principle 
of this decision must not be extended to the transfer of shares 
not actually situate within the jurisdiction of the legislature 
which enacts a statute of this kind.

A bank is not directly liable, in the absence of an enactment Liability of 
expressly creating such liability, for succession duty imposed bank, 
upon transmission of its shares, but if a statute in effect renders 
illegal a transfer by an executor without payment of the duty, 
the bank might be liable if it knowingly became a party to an 
illegal transfer.

In the application of English cases, it must be borne in mint Canadian*1^ 
that succession duty under provincial acts resembles the Knglisl Succession 
probate or estate duties, i.e., duties on the collection or distribu Duty Acts 
tion of an estate passing on a person s death (cf. Attorney-Gen jbst,»»guish- 
eral v. Newman, 1901, 1 O.L.R. at p. 515), rather than what 
an- known in England as legacy or succession duties. The lia­
bility to legacy duty (Thompson v. Advocate-General, 1845, 12 
( I. &, F. 1), and to some extent succession duty (Attorney-Gen-
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Sec. 36.

Incorpora­
tors not 
necessarily 
shareholders

( fffer and 
Acceptance.

eral v. Jewish Colonization Association, [1901] 1 Q.B. at p. 
138), is dependent upon the British domicile of the deceased 
owner of property.

Shareholders.
The aet of incorporation of a bank (Schedule B), provides 

that the persons therein named together with such others as be­
come shareholders in the corporation by the Act created are 
constituted a corporation, etc. The cpicstion of what consti­
tutes a person a shareholder of a company is discussed at length 
in Lindley on Companies fitli ed. 1902. pp. 15 el see/.

Apparently in the case of a bank the original incorporators 
are members of the corporation, but are not shareholders unless 
they subserilie for stock after incorporation (unlike the incor­
porators of a company incorporated by letters patent based 
upon their previous subscription, see In re llaggcrt Bros. Mfg 
Co., Peaker & Reunion's Case, 1892, 19 A.R. 582).

Subscription for Shares.
The applications for and allotments of shares must be treated 

upon the same principles as ordinary contracts between indi­
viduals. In re National Savings Bank Association, Hebb’s 
Case, 1867, L.R. 4 Eq. 9. at p. 11.)

There must be the consent of two parties to a contract, and 
when an individual applies for shares in a company, there being 
no obligation to let him have any, there must he, in order to bind 
the applicant, some communication either in writing or orally 
or by conduct to shew tin- applicant that his offer has been ac­
cepted. Ill re Vniversal Banking Corporation, flunn's Case, 
1867, L.R. 3 Ch. 40 at p. 45.)

The application must be accepted, and the enterprise of the
company pro.... ded with, within a reasonable time. (Patterson
v. Turner, 1902, 3 O.L.R. 373; Ramsgate v. Montefiore, 1866, 
L.R. 1 E* 109

An application for shares may Ik1 withdrawn even orally at 
any time before notice of allotment is given. In re Brewery 
Assets Corporation, Truman's Case, [1894] 3 Ch. 272; In re 
Publishers" Syndicate, Mallory's Case, 1902, 3 O.L.R. 552.)

But a subscription for and agreement to take shares made 
under seal is not revocable (Nelson v. Pellatt, 1902, 4 O.L.R.
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481), and, if not repudiated by the company, liecomes a com­
plete contract whenever the company accepta it and gives notice 
of acceptance. (Re Provincial Grocers, Galderwood’a Case,
1905, 10 O.L.R. 705.

If application is made for shares by post or under circum- Subscription 
stances from which authority to send notice of acceptance by for shares 
post may be implied, notice of allotment sent by post is suffi­
cient even if the notice fail to reach the allottee, and the con­
tract is complete when the notice is posted. (Household Fire 
v. Grant, 1879, 4 Ex. D. 210; In re Imperial Land Co., Harris’
Case, 1872, L.R. 7 Ch. 587, and eases cited.)

Moreover an applicant may dispense with notice of allot­
ment, or preclude himself from objecting to its non-receipt, 
as by acting as director or shareholder (In re Interna­
tional Contract Co., Levita’s Case, 1867, L.R. 3 Ch. 36; In re 
Peruvian Railway Co., Crawley's Case, 1869, L.R. 4 Ch. 322), 
or as manager (In re Richards v. Home Assurance, 1871, L.
R. 6 C.P. 591.)

Allotment, however, is the ordinary evidence of acceptance; 
ami where there has been no allotment, acceptance will not be 
inferred from the mere facts that the applicant paid a deposit 
on the shares at the time he applied for them, that he obtained 
a receipt anil that the money had not been returned. In re 
Adclphi Co., Best’s Case, 1865, 2 De G. J. & Sm. 650; Rams­
gate v. Montefiore, supra.) As to what is necessary to consti­
tute allotment, see Re Canadian Tin Plate Co., Morton’s Case.
1906, 12 O.L.R. 594.

The acceptance must be unconditional and in strict confor­
mity with the application, and must not depart from it in any 
material respect. (Harris’ Case, supra; In re Aheraman Iron­
works, Peek’s Case, 1869, L.R. 4 Ch. 532; Jackson v. Tunpinml,
1869, L.R. 4 II.L. 305.)

A subscription for shares upon a certain condition is not 
enforceable unless the condition is performed (In re Richmond 
Hill Hotel Co., Pellatt’s Case, 1867, L.R. 2 Ch. 527), and if the 
condition is one which it is ultra vires of the company to per­
form, there can be no binding contract (Bank of Hindustan v.
Alison, 1871, L.R. 6 C.P. 222; Page v. Austin, 1882, 10 S.C.R 
132).

The directors, if authorized by the charter or articles of 
association of the company may delegate the allotment of shares

G—BANK ACT.
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Sec. 36.

Payment of 
shares.

Cancellation 
for non­
payment.

Not to re­
lieve if bank 
insolvent.

to a committee (Harris’ Case, supra), but the duty of allotment 
is a discretionary one which they cannot discharge by a resolu­
tion, “that its secretary be instructed to allot all stock as appli­
cations are passed in.” (Re Pakenham Pork Packing Co., Cal­
loway s Case, 1906, 12 O.L.R. 100.)

Shares must not be issued at a discount. See notes to sec. 34.

37. The shares of the capital stock shall be paid in by such 
instalments and at such times and places as the directors 
appoint.

2. The directors may cancel any subscription for any share, 
unless a sum equal to ten per centum at least on the amount 
subscribed for is actually paid at or within thirty days after the 
time of subscribing.

3. Such cancellation shall not, in the event of insolvency, 
relieve the subscriber as hereinafter provided, from his liability 
to creditors. 53 V., c. 31, s. 30.

The section dates from 1890, except that in 1906 it was 
divided into its present sub-sections. Under it the subscriber, 
notwithstanding that he does not pay 10 per cent, of the amount 
subscribed for within 30 days after the time of subscribing, re­
mains liable as a shareholder until his subscription is cancelled 
by the directors. The contention to the contrary could not he 
plausibly argued, as it was (though unsuccessfully), under the 
prior act, which said, “Provided always that no share shall be 
held to be lawfully subscribed for unless a sum equal to at 
least 10 per cent.” etc. Re Central Bank, Nasmith’s and 
Baines’ Cases, 1889, 16 O.R. 293, 16 A.R. 237, 18
A.R. 209.)

As the directors appoint.
See next section, which provides for calls on shares.

As hereinafter provided.
Sub-sec. 3 is awkwardly worded and probably unnecessary. 

It apparently refers to sec. 130, and means that even after the 
subscription is cancelled, the subscriber remains liable upon the 
share's if the bank suspends payment within 60 days after the 
cancellation.
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38. The directors may make such calls of money from the Sec. 38.
several shareholders for the time being, upon the shares sub Calk on 
scribed for by them respectively, as they find necessary. shares.

2. Such calls shall be made at intervals of not less than thirty intervals
days. for calls.

3. Notice of any such call shall be given at least thirty days Notice, 
prior to the day on which the call is payable.

4. No such call shall exceed ten per centum of each share Limitation, 
subscribed. 53 V., c. 31, s. 31.

Cf. sees. 125-130, as to calls to be made in the event of the 
iusolvency of the bank. There is no provision in see. 38 such 
as that contained in sec. 128, that any number of calls may be 
made by one resolution.

Sub-sec. 2 of the corresponding section of the Act of 1890 
reads us follows:—“2. Such calls shall be made at intervals of 
not less than thirty days, and upon notice to be given at least 
thirty days prior to the day on which such call shall be pay- 
abb-: and no such call shall exceed ten per cent, of each share 
subscribed.” In the revision of 1906, this sub-section has been 
divided into three new sub-sections, and the clause providing 
for notice has been altered in such a way as to strengthen the 
probability that there must be an interval of at least thirty days 

thirty clear days excluding the first day and the last), be­
tween the passing of each by-law or resolution making a call, 
and a similar interval between each call and the day fixed for 
payment of such call. See notes to sec. 128.

The making of a call is the fixing of a time at which money 
is payable in respect of shares subscribed for. It is essential 
that the by-law or resolution of the directors making a cull shall 
lix a time for payment. (He Cawley & Co., 1889, 42 Ch. I). 209;
Armstrong v. Merchants, 1900, 32 O.R. 387.)

If a meeting of directors is duly called, only a quorum and 
lint necessarily a majority of the directors need be present to 
make a valid call. (Ontario Marine v. Ireland, 1855, 5 C.P.
139.)

39. If any part of the paid-up capital is lost the directors Capital lost 
shall, if all the subscribed stock is not paid up, forthwith make J“r
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Sec. 39.

Ret urn.- to 
mention.

Recovery 
of câlin.

forfeiture.

calls upon the shareholders to an amount equivalent to the 
loss : Provided that all net profits shall be applied to make good 
such loss.

2. Any such loss of capital and the calls, if any made in re­
spect thereof, shall be mentioned in the next return made by 
the bank to the Minister. 53 V., c. 31, s. 48.

In the Act of 1890 this section and section 58 constituted 
one section. Sec. 58 provides that no dividend or bonus shall 
ever be declared so as to impair the paid-up capital of the bank. 
The separation of the two sections makes it quite clear that the 
recoupment, as directed by sec. 39, of paid-up capital lost, is not 
confined to the impairment of capital by reason of the declara­
tion of dividends or boiiiuea.

40. In case of the non-payment of any call, the directors 
may, in tile corporate name of the bank, sue for, recover, col­
lect and get in any such call, or may cause and declare the 
shares in respect of which any such call is made to lie forfeited 
to the bank. 53 V., c. 31, s. 32.

Shares declared forfeited under this section must under 
sec. 41 be sold by the bank within six months. Sec. 41 also 
provides for a money penalty for non-payment of calls, the 
amount of such penalty to be deducted from the proceeds of the 
sale of the shares. See sec. 42 as to what the declaration or 
statement of claim in an action for calls shall contain.

See sec. 128 as to forfeiture resulting from non-payment of 
a call when the bank is insolvent.

There must be properly appointed directors to declare a for­
feiture. (Garden, Gully, etc. v. XleLister, 1875, 1 App. Cas. 39, 
but see notes to sec. 12.)

No forfeiture can be effected unless every condition prece­
dent has been strictly and literally complied with. (Johnson 
v. Lyttle, 1877, 5 Ch. D. at p. Ii94; In re New Chile Gold Min­
ing Co., 1890, 45 Ch. D. 598.)

The power to sue or to declare a forfeiture is in the alter­
native. After threatening suit the directors cannot declare a 
forfeiture without giving an express notice that they intend to 
do so. (Robertson v. Banque d’Hochelaga, 1881, 4 L.N. 314.)
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41. If any shareholder refuses or neglects to pay any in- Sec- 41. 
atalment upon his shares of the capital stock at the time appoint- Fine for 
ed therefor, such shareholder shall incur a penalty, to the usep„yca|| 
of the hank, of a sum of money equal to ten per centum of the 
amount of such shares.

2. If the directors declare any shares to be forfeited to the Sale of for- 
liank they shall, within six months thereafter, without any "h81’’"- 
previous formality, other than thirty days’ public notice of 
their intention so to do, sell at public auction the said shares, 
or so many of the said shares as shall, after deducting the 
reasonable expenses of the sale, yield a sum of money sufficient 
to pay the unpaid instalments due on the remainder of the said 
shares, and the amount of penalties incurred upon the whole.

11. The president or vice-president, manager or cashier of Transfer, 
the bank shall execute the transfer to the purchaser of the *'°w c*ecut- 
shares so sold ; and such transfer shall be as valid and effectual 
in law as if it had been executed by the original holder of the 
shares thereby transferred.

4. The directors, or the shareholders at a general meeting, Kcmission of 
may, notwithstanding anything in this section contained, f^*1|tyn" °r 
remit, either in whole or in part, and conditionally or uncon­
ditionally, any forfeiture or penalty incurred by the non-pay­
ment of instalments as aforesaid. 53 V., e. 31, s. 33.

This section makes a shareholder who fails to pay a call 
liable to pay a money penalty to the use of the bank amounting 
to 10 per cent, of the amount of his shares. The penalty is in 
addition to the liability to forfeiture of the shares. The pen­
alty or forfeiture may be remitted, or the bank instead of de­
claring the shares forfeited, may enforce payment of calls by 
suit, the forfeiture and suit being alternative not cumulative 
remedies.

The power to declare shares to be forfeited is given bv sec.
40.

If the bank acquires shares by forfeiture it must within six 
months sell them, or a sufficient part thereof to pay the amount 
of penalties incurred for non-payment of the whole and the
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See. 41.

Recovery l>] 
action.

Allegation*.

I’roof.

unpaid instalinenta due on the part not sold This is in accord­
ance with the policy of sec. 76 of the Act, which forbids a bank 
to deal in shares of its own capital stock.

42. In any action brought to recover any money due on any 
call, it shall not be necessary to set forth the special matter in 
the declaration or statement of claim, but it shall be sufficient 
to allege that the defendant is the holder of one share or more, 
as the case may be, in the capital stock of the bank, and that 
he is indebted to the bank for a call or calls upon such share or 
shares, in the sum to which the call or calls amount, as the case 
may be, stating the amount and number of the calls.

2. It shall not be necessary, in any such action, to prove the 
appointment of the directors. 53 V., c. 31, s. 34.

This section dates from 1871, and is useful in practice. The 
jurisdiction of the Dominion Parliament has been questioned 
on the ground that procedure in an action for money due on 
a call is not properly part of the law relating to banking, and 
is not within the principle of Cushing v. Dupny, 1880, 5 App. 
Cas. 409. In that ease it was laid down that procedure even 
though it affected civil rights in the province necessarily forms 
an essential part of any law dealing with insolvency. The sec­
tion, however, makes for the convenient operation of the Bank 
Act, and would seem to he inlra vires of Parliament within the 
principle of Tennant v. Union Bank, 11894j A.C. 31.



CHAPTER IX.

Transfer and Transmission of Shares.

The sections included in this chapter, with the exception of 
sec. 4"), do not apply to the Hank of British North America
(sec. 6).

Shares have been held to be choses in action (Colonial Bank Assignability 
v. Whinney, 1886, 11 App. Cas. 426, at p. 439). They may be ol shares, 
assigned in any legal manner. (Hank of Montreal v. Hender­
son, 1870, 14 L.C.J. 169, 20 R.J.R.Q. 98.) See. 36 expressly 
declares them to be personal estate and also assignable and 
transferable in the place and in the manner, and subject to the 
rules and regulations, prescribed by the directors. The fol­
lowing sections contain additional limitations and provisions as 
to the transfer and transmission of shares.

TRANSFER AND TRANSMISSION OF SHARES.

43. No assignment or transfer of the shares of the capital Conditions
stock of the bank shall be valid unless,— f°r transferof shares.

(а) made, registered and accepted by the person to whom 
the transfer is made in a book or books kept for that pur­
pose; and,

(б) the person making the assignment or transfer has, if 
required by the bank, previously discharged all his debts 
or liabilities to the bank which exceed in amount the re­
maining stock, if any, belonging to such person, valued at 
the then current rate.

2. No fractional part of a share, or less than a whole share, Fraction of 
shall be assignable or transferable. 53 V., c. 31, s. 35. transferable

This section was divided into its present sub-sections in 1906. 
In other respects it dates from 1890.

Its predecessor (R.S.C. 1886, c. 120, sec. 29), constituted one 
section with sub-sec. 1 and 3 of the present sec. 36.
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Sec. 43.

Obligation of 
bank to reg­
ister trans­
fer.

Mode of 
transfer.

Sub-sec. 3 of sec. 36 is out of place where it now is, and be­
longs more properly to the subject of this chapter.

The shares lteing by the express provisions of the Act trans­
ferable (sec. 36), at the will of the holder, the directors are
bound to register a transfer, unless some express pro­
vision of the act gives them the authority to refuse
to do so, as in the two cases mentioned in section 43,
namely, (1) if the transfer is not made, registered and 
accepted by the transferee in the books kept for that purpose, 
or (2) if the transferor, although required by the bank to do 
so, has not previously discharged all his debts or liabilities to 
the bank which exceed in amount the remaining stock, if any, 
belonging to him valued at the then current rate. (Smith v. 
Rank of Nova Scotia, 1883, 8 S.C.R. 558; cf. Haras v. Bank of 
Nova Scotia, 1885, 6 C.L.T. 443, 6 R. & G. (N.S.) 245.

Two cases are mentioned in which a transfer shall not be 
valid, and the rule exprrssiu unius cxclusio altcrius applies (In 
re Smith, Knight & Co., Weston's Case, 1868, L.R. 4 Ch. 20, at

As illustrating the proposition that the directors have no 
discretionary power to refuse to register a transfer except in 
the cases in which they arc expressly authorized to do so, see 
In re McKain and Canadian Birkbeck, 1904, 7 O.L.R. 241; In 
re Panton and the Cramp Steel < '«». 1904, 9 O.L.R. 3.

As to the rights and obligations of the bank in regard to 
transfer of shares which are subject to trusts, see Chapter X., 
infra.

As to the obligation to register a transmission of shares upon 
proper proof of the fact of transmission, see sec. 50.

If registration of the transfer is wrongfully refused, the 
transferee has a right of action—the measure of damages being 
the value of the shares at the time of the refusal to register. 
In re Ottos Kopje Diamond Mines, [1893J 1 Ch. 618.)

The foregoing must be read subject to the power of the direc­
tors under sec. 36 to regulate the form and conditions of trans­
fers in general.

In practice the transferor does not usually attend in person 
to execute the transfer in the books of the bank, but executes a 
power of attorney by virtue of which some officer of the bank 
executes the transfer and registers the same in the hooks of the
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bank. The transferee must accept the transfer, and this also is Sec. 43. 
usually done in practice by means of a power of attorney. See 
In re Central Hank, Baines’ Case, 1889, 16 O.R. 293, where it 
was held that the system of transferring shares by what is 
known as a “marginal transfer” is a sufficient compliance with, 
or at least is not in anyway a violation of, the statutory pro­
visions of this section. (Cf. Boultbee v. Gzowski, 1896, 28 O.R. 
at p. 287 ; 8.C. reversed 24 A.R. 502, restored 1898, 29 S.C.R.
54.)

If a broker or other agent although in good faith induces the (.-or)((Hj 
the bank to transfer shares upon a power purporting to be made power ot 
in his favour by a shareholder, but which is in fact forged, the allome7- 
agent must lie taken to have given an implied warranty that he 
had authority, upon the principle of Oollen v. Wright, 1857, 8 
E. & B. 647, 657, and is therefore liable to indemnify the bank 
against the claim of the stockholder for restitution. (Starkey 
v. Bank of England, [1903] A.C. 114.)

If the stock certificate states that in the event of sale or trans- Surrender of 
mission of the shares the certificate must be surrendered before wrtificate. 
the transfer is registered or new certificate issued, the perfor­
mance of such a condition, if “prescribed by the directors" 
under sec. 36, may be insisted upon by the hank, hut, no doubt, 
if the non-production of the certificate is accounted for, as by 
proof that it was lost or destroyed or that it was wrongfully 
« ithlield by someone who had no right to withhold it, the court 
woidd order registration upon proper indemnity being given.
(Colonial Bank v. Whinney, 1886, 11 App. Cas. 426.)

But the bank is not Ixiund to insist upon the production of 
the certificate before registering a transfer of the shares repre­
sented thereby, and a transfer to an innocent transferee, duly 
registered and accepted without production of the certificate, 
will have priority over an earlier but unregistered transfer, ac­
companied by delivery of the certificate. The bank is not 
estopped from denying the right to the shares of the holder of 
the certificate. The only effect of the certificate is to preclude 
the bank from denying that at the time the certificate was issued 
the |K‘rson named therein as the owner was entitled to the shares.
(Smith v. Walkerville, 1896, 23 A.R. 95; ef. Rainford v. Keith,
|1905] 1 Ch. 296, [1905] 2 Cli. 147.)

This section gives the bank an implied lien upon shares of bien, 
its own stock for debts of the holder ; cf. sec. 77.
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Sec. 411.
Acceptance 
of transfer.

Lilt of trame
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Require­
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If a transferee does not accept the shares in the books of 
the bank, but subsequently deals with the shares by selling and 
transferring them, his transferee, being the holder at the time 
of the suspension of the bank, is liable as a contributor. (Re 
Central Bank. Nasmith's Case, 1889, 16 O.R. 293, 304 ; affirmed 
mi appeal 18 A lt. 209.)

After a winding up order has been made, it is then too late 
for holders of shares entered as such in the books of the bank 
to escape liability by shewing irregularities in transfers to more 
or less remote predecessors in title. (In re Central Bank, Home 
Savings & Loan Co.’s Case, 1891, is a,it. 489.)

If the transfer is not registered more than 60 days before 
the bank suspends payment, the transferor is subject to the 
double liability under sees. 125 and 130.

A transfer of shares cannot legally be accepted by a minor 
or other person who by provincial law is incapable of contract­
ing. (Dumont v. Aubert, 1879, 5 L.N. 295; Walsh v. Union 
Bank, 1879, 5 (j.L.R. 289.)

Bank of Liverpool v. Bigelow, 1878, 3 R. & C. (N.S.) 236, 
was an action for calls against the transferee of shares in the 
plaintiff bank. There was no valid transfer under the act, hut 
the defendant had paid other calls, given a receipt for a dividend, 
combined with other persons in appointing a proxy, and, being 
present at the trial and hearing all the evidence, had not pro­
duced any evidence or offered his own evidence. Held, that he 
must be treated as a shareholder.

44. A list of all transfers of shares registered each day in 
the Ixsiks of the bank, showing, ill each case, the parties to such 
transfers and the number of shares transferred, shall be made 
up at the end of each day.

2. Such list shall be kept at the chief place of business 
of the bank, for the inspection of its shareholders. 53 V., e. 31, 
s. 36.

Cf. next section.

45. All sales or transfers of shares, and all contracts and 
agreements in respect thereof, hereafter made or purporting to
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be made, shall be null and void, unless the person making the Sec. 48. 
sale or transfer, or the person in whose name or behalf the sale 
or transfer is made, at the time of the sale or transfer,—

(а) is the registered owner in the books of the bank of the 
share or shares so sold or transferred, or intended or pur­
porting to be so sold or transferred ; or,

(б) has the registered owner's assent to the sale.

2. The distinguishing number or numbers, if any, of such lHt<l,‘^racl to 
share or shares shall lie designated in the contract of agreement number, 
of sale or transfer.

11. Notwithstanding anything in this section contained, the Purchasers 
rights and remedies under any contract of sale, which does notice 
not comply with the conditions and requirements in this section 
mentioned, of any purchaser who has no knowledge of such 
non-compliance, are hereby saved. 53 V.. c. 31, s. 37.

This section dates from 1890. Similar provisions as to in­
serting numbers in transfers of shares of the English Joint Stock 
Hanks “are regularly disregarded on the Stock Exchange, but 
the custom to do so is illegal and unreasonable" (Neilson v.
James, 1882, 9 Q.B.D. 54(1) ; possibly it may be binding upon 
principals of a stockbroker who know of it when they employ 
him. ( Perry v. Barnett, 1885, 15 Q.B.D. 388.) See further 
boring v. Davis, 1886, 32 Ch. D. 625, and Mitchell v. Glasgow 
Hank, 1877, 4 App. Cas. 624.

Sec. 133 makes a contravention of this section “an offence 
against this act."

A bank is, however, under no obligation to distinguish its 
shares by numbers.

46. When any share of the capital stock has been sold Saleof shares 

under a writ of execution, the officer by whom the writ was execution. 
executed shall, within thirty days after the sale, leave with the 
bank an attested copy of the writ, with the certificate of such 
officer endorsed thereon, certifying to whom the sale has been 
made.



92 BANK ACT, R.B.C. C. 29.

Sec. 46. 
Transfer, 

executed.

Validity.

Transmission 
of shares.

How authen-
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2. The president, vice-president, manager or cashier of the 
bank shall execute the transfer of the share so sold to the pur­
chaser, but not until after all debts and liabilities to the bank of 
the holder of the share, and all liens in favour of the bank ex­
isting thereon, have been discharged as by this Act provided.

3. Such transfer shall be to all intents and purposes as valid 
and effectual in law as if it had been executed by the holder of 
the said share. 53 V., c. 31, s. 38.

The shares of a bank, the head ofiice of which is in one pro­
vince, may be sold under a writ of execution in another pro­
vince where the bank has a branch office. In re Bank of On­
tario, 1879, 44 U.C.U. 247.) The question of the locality of 
shares is discussed in the notes to sec. 36.

47. If the interest in any share in the capital stock of any 
bank is transmitted by or in consequence of,—

(a) the death, bankrupey, or insolvency of any shareholder ; 
or,

( b) the marriage of a female shareholder ; or,
(c) any lawful means, other than a transfer according to 

the provisions of this Act;
the transmission shall be authenticated by a declaration in writ­
ing, as hereinafter mentioned, or in such other manner as the 
directors of the bank require.

2. Every sueh declaration shall distinctly state the manner 
in which and the person to whom the share has been transmitted, 
and shall be made and signed by such person.

3. The person making and signing the declaration shall ack­
nowledge the same before a judge of a court of record, or before 
the mayor, provost or chief magistrate of a city, town, borough 
or other place, or before a notary public, where the same is made 
and signed.

4. Every declaration so signed and acknowledged shall be 
left with the cashier, manager, or other officer or agent of the
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bank, who shall thereupon enter the name of the person entitled Sec. 47. 
under the transmission in the register of shareholders.

5. Until the transmission has been so authenticated, no per- Kxcrciee 0( 
son claiming by virtue thereof shall be entitled to participate in 
the profits of the bank, or to vote in respect of any such share 
of the capital stock. 53 V., e. 31, s. 39.

“Transmission” in this and the next following sections is 
used in contradistinction to “transfer.” The latter means a 
transfer by the act of the holder, the former a transmission by 
devolution of law. (In re Bentham Mills, 1879, 11 Ch. D. 900.)

If the Bank Act conflicts with provincial law, the latter is Section 
overruled. (Of. notes to sec. 31.) These sections do not, how- merely pro- 
cver, purport to alter the transmission of shares as governed by f“(r 
the law of the domicile of the holder, but merely prescribe the transmission, 
method in which transmission shall be proved so as to authorize 
the bank to make the necessary alteration in its books. In order 
to establish his right to deal with the shares, the person to whom 
the shares have been transmitted must comply with the pro­
visions of the act, and until he has done so he is not entitled to 
participate in the profits of the bank or to vote in respect of the 
shares.

Two of the cases of transmission mentioned in this section, 
namely, the death of a shareholder and the marriage of a fe­
male shareholder, are further provided for by secs. 48, 50 and 
51. In the Act of 1871 these sections were contained substan­
tially in their present form. That act also contained a section 
providing that in ease of transmission of shares, if the directors 
entertained reasonable doubts as to the legality of any claim to 
and upon such shares, they might apply to the court by way of 
petition for an order or judgment adjudicating and awarding 
the shares to the party or parties legally entitled to the same, 
etc. The division of the sections into their present sub-sections 
was made in 1906.

A bank cannot refuse to record a transmission of shares on 
the ground of any indebtedness or liability to the bank within 
sec. 43. (In re Bentham Mills, supra; cf. sec. 50.)

See sec. 49 as to the authentication of a declaration made 
under this section.
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Sec. 47.
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The bank is not obliged to see to the execution of trusts by 
the person to whom the shares are transmitted. See notes to 
see. 52 where the obligation of the bank to register a transfer 
which may be ill breach of trust is discussed.

48. If the transmission of any share of the capital stock has 
taken place by virtue of the marriage of a female shareholder, 
the declaration shall be accompanied by a copy of the register 
of such marriage, or other particulars of the celebration thereof, 
and shall declare the identity of the wife with the holder of such 
share, and shall be made and signed by such female shareholder 
and her husband.

2. The declaration may include a statement to the effect 
that the share transmitted is the separate property and under 
the sole control of the wife, and that she may, without requir­
ing the consent or authority of her husband, receive and grant 
receipts for the dividends and profits accruing in respect there­
of, and dispose of and transfer the share itself.

3. The declaration shall be binding upon the bank and per­
sons making the same, until the said persons see fit to revoke it 
by a written notice to the bunk to that effect.

4. The omission of a statement in any such declaration that 
the wife making the declaration is duly authorized by her 
husband to make the same shall not invalidate the declaration. 
58 V., e. 81, s. m.

The provisions of this section are supplementary to those of 
sec. 47. It was proposed in 1890 to alter sec. 48, so as to permit 
a married woman in Quebec to dispose of her shares without 
the consent of her husband, as she can do in Ontario. The 
amendment, however, was withdrawn, and the section as it 
stands does not permit a married woman in Quebec to dispose 
of her shares unless both husband and wife file a declaration 
which is in effect a power of attorney to enable the wife to 
receive the dividends or dispose of the shares.

See next section as to the authentication of a declaration 
made under this section.
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49. Every such declaration and instrument as are by the Sec. 49
last two preceding sections required to perfect the transmission Authentica-
of a share in the bank shall, if made in any country other than declaration
Canada, the United Kingdom or a British colony,— 1,1 crr"

tain caser
(а) be further authenticated by the clerk of a court of record 

under the seal of the court, or by the British consul or 
vice-consul, or other accredited representative of llis 
Majesty’s Government in the country where the declara­
tion or instrument is made; or,

(б) be made directly before such British consul, vice-consul 
or other accredited representative.

2. The directors, cashier or other officer or agent of the bank Further 
may require corroborative evidence of any fact alleged in any c' 
such declaration. 53 V., c. 31, s. 39.

Prior to 190(i, this section constituted one section with sec. 47.

50. If the transmission has taken place by virtue of any Transmis- 
testamentary instrument, or by intestacy, the probate of the^"intestacy 
will, or the letters of administration, or act of curatorship or 
tutorship, or an official extract therefrom, shall, together with
the declaration, be produced and left with the cashier or other 
officer or agent of the bank.

2. The cashier or other officer or agent shall thereupon enter Entiy. 
in the register of shareholders the name of the person entitled 
under the transmission. 53 V., c. 31, s. 41.

Sec next section.
The imperative nature of the phrase “shall thereupon enter 

in the register," deprives the directors or officers of any discre­
tion in regard to the registration, provided proper proof of 
transmission has been furnished in accordance with the act. 
i f. notes to sec. 47. As to the obligation to register a transfer, 
see notes to sec. 43.

51. If the transmission of any share of the capital stock has Transmia- 
taken place by virtue of the decease of any shareholder, the pro- ucocmc 
durtion to the directors and the deposit with them of,—
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Sec. 51. (a) any authenticated copy of the probate of the will of the
deeeaaed shareholder, or of letters of administration of his

„ . . estate, or of letters of verification of heirship, or of the1 ransmisaion
by decease. act of curatorship or tutorship, granted by any court in

Canada having power to grant the same, or by any court 
or authority in England, Wales, Ireland, or any British 
colony, or of any testament, testamentary or testament 
dative expede in Scotland ; or,

(6) an authentic notarial copy of the will of the deceased 
shareholder, if such will is in notarial form according to 
the law of the province of Quebec ; or,

(c) if the deceased shareholder died out of His Majesty's 
dominions, any authenticated copy of the probate of his 
will or letters of administration of his property, or other 
document of like import, granted by any court or authority 
having the requisite power in such matters ; 

shall bo sufficient justification and authority to the directors for 
paying any dividend, or for transferring or authorizing the 
transfer of any share, in pursuance of and in conformity to the 
probate, letters of administration, or other such document as 
aforesaid. 53 V., c. 31, s. 42.

The provisions of this section and of section 50, are supple­
mentary to those of 47. See notes to the last mentioned section.

A will in notarial form according to the law of Quebec does 
not require to be admitted to probate. The section provides 
for production of an authentic notarial copy of such a will, or 
of an authenticated copy of the probate of any other will, as 
proof in each ease of transmission of shares. Similarly the pro­
bate of a will, letters of administration, etc., granted by a com­
petent court and valid according to the law of the particular 
province or country where the deceased shareholder was domi­
ciled may be produced as evidence of the title to shares. An 
authenticated copy no doubt means a copy certified by a person 
or court properly having the custody of the original.
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The words “in pursuance of and in conformity to such pro­
bate,’' etc., refer to the legal and not to the beneficial title con­
ferred by such probate, etc. The probate would be “sufficient 
justification and authority” to the bank for paying dividends 
nr transferring shares to tile executor, t.e., the person to whom 
by operation of law the transmission has taken place, and the 
hank would not be obliged to see that the executor did not divert 
the dividends or shares to his own use. (See notes to sec. 52.)

Sec. si.

7—RANK ACT.



CHAPTER X.

Bank not 
bound to see 
to trusts.

lteocipt.
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The sections included in this chapter do not apply to the 
Rank of British North America (sec. 6).

52. The hank shall not be bound to see to the execution of 
any trust, whether expressed, implied or constructive, to which 
any share of its stock is subject.

2. The receipt of the person in whose name any such share 
stands in the books of the bank, or, if it stands in the names of 
more persons than one, the receipt of one of such persons, shall 
be a sufficient discharge to the bank for any dividend or any 
other sum of money payable in respect of such share, unless, 
previously to such payment, express notice to the contrary has 
been given to the bank.

3. The bank shall not be bound to see to the application 
of the money paid upon such receipt, whether given by one 
of such persons or all of them. 53 V., c. 31, s. 43.

This section refers only to trusts in regard to shares of the 
bank’s own capital stock. It has no reference to trusts in re­
spect of shares of other corporations taken by the bank as col­
lateral security ; see notes to sec. 76, infra.

By sec. 96, a bank is not bound to see to the execution of any 
trust to which any deposit is subject.

Sec. 53 deals with the question of the personal liability of 
a trustee-holder of shares.

The language of sub-sec. 1 is general and comprehensive. It 
cannot be construed as referring to trusts of which the bank has 
no notice, for it would require no legislative provision to save 
the bank from responsibility for not seeing to the execution of 
a trust, the existence of which has not in some way been brought 
to its knowledge. The provision seems to be directly applicable 
to trusts, of which the bank has knowledge or notice, and in
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regard to these the bank, it is declared, is not to be bound to Sec 53. 
see to their execution. (Simpson v. Molsons Bank, [1895] A.C.
270.)

Where an executor filed with the bank a declaration under Bank obliged 
see. 47, and a copy of the probate under sec. 50, and required t° register, 
the bank to transfer the testator’s stock to him as executor, whichtrans cr 
tile bank refused to do, on the ground that by the will the stock 
was s|ieeifieally bequeathed to be divided among certain legatees, 
it was held that it was the bank's duty to make the transfer, and 
that the bank was under no obligation to see that the bequests 
of the will were carried out by the executor. (Boyd v. Bank of 
New Brunswick, 1891, X.B. Eq. Cas. 545; 1 Journal C.B.A. 80.)

Apart from the statute it is not clear that notice to the bank Duty apart 
of a trust affecting its shares would east upon it the duty of,rom the 
ascertaining the terms of the trust. Section 30 of the English *tatute 
National Debt Act, 1870, provides that no notice of any trust 
in respect to any stock certificate or coupon shall be receivable 
by the Bank of England. But even liefore the last mentioned 
act. it had been held that the Bank of England could not prevent 
an executor from selling out or transferring stock into his own 
name. (Bank of England v. Parsons, 1800, 5 Ves. 665; cf.
Hartga v. Bank of England, 1796, 3 Ves. 55.) In Lady Mayo’s 
Case, 1772, Lofft, 65, a transfer of moneys in the bank in the
.......of a feme covert had been made by the husband. It xvas
suspected that by virtue of a trust, the moneys were held to the 
«'ife’s separate use, and the bank, on transferring the stock, 
niude a memorandum of a defect of title suspected. It was 
held that to make such a memorandum was not permissible, and 
that no secret trust as against the party who had the open legal 
title, would affect the bank. Lord Mansfield added: “I won’t 
say a word against the holder of the stock having his action 
against the bank for disparaging his title." Cf. Franklin v. Bank 
of England, 1829, 9 B. & C. 156; Humberstone v. Chase, 1836,
2 V. & C. Ex. 209; Hart on Banking, 2nd cd., 1906, pp. 105-6.

By the clause now in question, however, the bank is relieved Effect of the 
Iruin thi' duty of making enquiry, and cannot be held responsiblesection. 
for registering a transfer, unless it can be shewn that the bank, 
at the time of the transfer, possessed actual knowledge sufficient 
to fix it with notice that the transfer is in breach of trust, or the 
circumstances connected with the transfer and breach of trust 
arc such as to warrant a court in holding that the bank really 
and knowingly joined in committing the breach.
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What amount of knowledge would be sufficient to imply that 
the bank must know that a transfer is in breach of trust depends 
on the circumstances of each case. In Simpson v. Molsons Hank, 
11885] A.C. 270, a testator bequeathed stock in the Molsons 
Hank to his executors, of whom one was William Molson, presi­
dent of the bank. Certain of the shares were to go to Alexander 
Molson, but with a substitution rendering it improper that the 
shares should be transferred absolutely to him, because he might, 
if that were done, defeat the substitution. A copy of the will 
was deposited with the bank (presumably to enable the bank 
to satisfy itself that the executors were entitled to Ik1 registered 
as owners), but there was apparently no evidence that the pro­
visions relating to the substitution were brought specially to 
tin1 bank's notice. The law agent of the bank was also law 
agent of the executors. Several transfers of shares from the 
same block as those in question in the action were transferred 
to trustees for tile purpose of protecting similar substitutions. 
Subsequently the shares in question were conveyed outright to 
Alexander Molson, and he dealt with them as his own absolutely. 
Under a clause in the same words as those of the sub-section 
now under discussion, it was belli that tile bank was not liable, 
on the ground that it bail not actual knowledge that a breach 
of trust was intended or was living committed by the transfer.

It was argued in Simpson v. Molsons Hank that by virtue 
of the law of Quebec the executors were mere depositaries of the 
stock without power of disposition or sale, except with the con­
sent of the succession or by authorization of the court, but ihe 
Privy Council held that whatever might be the position in the ab­
sence of a la-quest to the executors, in this case the shares were 
specifically bequeathed to the executors by the will with a direc­
tion as to the disposition of them in certain ways by the execu­
tors, and that therefore the title to the shares was vested in the 
executors.

In the province of Quebec a power of disposition is not a 
necessary incident to the execution of a trust. It has been sug­
gested that notice to a bank that shares arc held by a trustee in 
Quebec is in itself notice that the trustee is merely an adminis­
trator for the legal owner without power of sale unless such a 
power is expressly given by the instrument creating the trust, 
and that the bank is therefore bound to examine the 
whole of the document in order to ascertain whether
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nr not the trustee Ims the power to sell. If, however, the statute Sec- 52. 
is to receive the same interpretation in all the provinces, it would 
seem to follow that a trust must mean the same thing in all the 
provinces. The essentials of a trust are that the legal title 
should be in one person and the equitable or beneficial title in 
another. (Ilardoon v. Belilios, 11901 ] A.C. at p. 123; Porteous 
v. Keynar, 1887, 13 App. Cas. at pp. 131-132.)

The legal title involves a power of sale. The trustee may 
pass the title, although in transferring the property, he coin- 
mils a breach of trust. (Shropshire v. The Queen, 1875, L.R.
7 II.L. 496, at p. 513.)

It is true that in Simpson v. Molsons Hank, supra, the iiiem- 
licrs of the Judicial Committee did look at the trust document, 
but it does not appear that they did do so for any other purpose 
than to see whether the prerequisite to the application of the 
statute existed, namely whether there was a trust, a legal 
estate in one person and a beneficial interest in another; tiaving 
found that there was a trust, they then applied the statute and 
h Id that the bank was not bound to see that the person who had 
tin1 legal estate should transfer the shares in accordance with the 
trust.

The statute relieves the bank from entering upon their books Bank to 
umler secs. 50 and 51, notice of trusts as between the legal owner 
ami other persons. Testamentary and other instruments or ex- Ç^titleâ!11 
tracts therefrom may be produced to and left with the bank, 
ami will constitute sufficient authority for the transfer of a share 
or the payment of a dividend. Hut in the case contemplated by 
those sections, the object of the legislature is not to make the 
bank responsible for the due administration of the fund accord­
ing tu the equitable right, but to enable it to ascertain, who, 
under such instrument, is the person legally entitled. (Cf. Lewin 
on Trusts, lltli ed. 1904, pp. 31-2.)

The provision that the bank shall not be obliged to see Insufficiency 
the due execution of any trust is unqualified. The ques-of receipt, 
lion nf notice under sub-sec. 2, only arises in regard to the suffi­
ciency of the receipt of the person in whose name any share 
stands. The receipt of such person, or, if the share stands in 
the name of more than one, the receipt of one of such persons, is 
a sufficient discharge to the bank for any dividend or any other 
sum of money payable in respect of such share, unless express 
notice to the contrary has been given to the bank. It the receipt
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Sec. 52.

Executor,

personally 
liable an 
sh ireholders.

Cestui que 
trust liable.

Executor, 
etc., liable 
if tru<t not 
named.

Legal owner
personally
liable.

is sufficient, then the bank is not bound to see to the application 
of the money paid upon such receipt. Section 9b contains a 
somewhat similar provision in regard to deposits. See notes to 
that section, where the difference in the wording of the two sec­
tions is discussed.

53. No person holding stock in the bank as executor, admin­
istrator, guardian, trustee, tutor or curator of or for any estate, 
trust or person named in the Imoks of the bank as being so 
represented by him, shall be personally subject to any liability 
as a shareholder ; but the estate and funds in his hands shall 
be liable in like manner and to the same extent as the testator, 
intestate, ward or person interested in sueh estate and funds 
would be, if living and comptent to hold the stock in his own 
name.

2. If the trust is for a living person, sueh person shall also 
himself be liable as a shareholder.

3. If the estate, trust or person so represented is not so 
named in the books of tin* bank, the executor, administrator, 
guardian, trustee, tutor or curator shall be personally liable in 
respect of the stock, as if he held it in his own name as owner 
thereof. b3-b4 V., c. 2b, s. 8.

The original of this section was passed in 1880. The division 
into sub-sections was made in 190b, but in other respects the 
section in its present form dates from 19(H), when “tutor” and 
“curator” were added to the class of representatives, and the 
words “estate, trust or person so represented” were substituted 
for “testator, ward or person so represented.”

A loan company which advances money on the security of 
bank shares which are transferred to it and accepted by it, in 
the ordinary absolute form, cannot escape liability on the ground 
that it is merely a trustee for the borrower. In re Central 
Bank, Home Savings & Loan Co.’s Case, 1891, 18, A.H. 489.)

A person who is nui juris and beneficially entitled to shares 
which he cannot disclaim is personally bound to indemnify the 
registered holder thereof against calls upon them. (Hardoon 
v. Belilios, [1901] A.C. 118.) A trustee for infants or for
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tenants for life (S.C. at p. 127), can, of course, be indemnified Sec. S3, 
only to the extent of the trust funds, because there is no bene­
ficiary who can be required personally to indemnify the trustee 
against the whole of the burdens incident to his legal ownership.
Cf. the ease of an executor. In re Cheshire Banking Co., Duff’s 
Executors’ Case, 1886, 32 Ch. I). 301.)

If a trustee, executor or other person belonging to one of Unless he 
the classes of representative persons mentioned in sec. 53 does 
not ilfsire to rely upon the precarious security of a right of in- owner 
deninity, he may avoid all personal liability upon shares held 
by him. by naming in the books of the bank as such the estate, 
trust or person represented by him. If he does not adopt this 
course he will himself be personally liable in respect of such 
shares, as if he held them in his own name as absolute owner, 
notwithstanding that he describes himself as trustee. (Muir v.
City of Glasgow Bank, 1879, 4 App. Cas. 337.)

In order to escape liability under this section, the person in 
whose name the shares stand must be able to shew that there is 
an existing and not a purely fictitious cestui que trust or trust 
estate. But on the other hand the whole of the trust funds 
might conceivably be invested in the shares of one bank, and in 
such event, upon the failure of the bank, there would be no 
assets of the estate available for the double liability.



CHAPTER XL

Statement to 
be laid !*•- 
fore annual

Liabilities.

Kmp. tn.

Annual Statement and Inspection.

The sub heading of the Aet which precedes see. 54 is “Annual 
Statement and Inspection.” The collocation of words is a mis­
leading one, and would indicate that some provision was made 
for an inspection of the affairs of the hank. The inspection re­
ferred to is merely the right of inspection of the books, etc., 
which the directors have at all times. See sec. 56.

The sections included in this chapter do not apply to the 
Bank of British North America (sec. 6.)

34. At every annual meeting of the shareholders for the 
election of directors, the out-going directors shall submit a clear 
and full statement of the affairs of the bank, exhibiting, on the 
one hand, the liabilities of or the debts due hy the bank, and, on 
the other hand, the assets and resources thereof.

The statement shall show, on the one part,—
(а) the amount of the capital stock paid in ;
(б) the amount of the notes of the bank in circulation;
(c) the net profits made ;
(d) the balances due to other banks ; and,
(e) the cash deposited in the bank, distinguishing deposits 

bearing interest from those not bearing interest.
3. The statement shall show, on the other part.—
(а) the amount of the current coin, the gold and silver bul­

lion and the Dominion notes held by the hank ;
(б) the balances due to the bank from other banks ;
(c) the value of the real and other property of the bank ; 

and,
(d) the amount of debts owing to the hank, including and 

particularizing the amounts so owing upon bills of ex­
change, discounted notes, mortgages and other securities.
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4. The statement shall also exhibit,— ®ee- 54
(a) the rate and amount of the last dividend declared by Other par-, ticulurs.

the directors ;
(b) the amount of reserved profits at the date of such state­

ment ; and,
(c) the amount of debts due to the bank, overdue and not 

paid, with an estimate of the loss which will probably ac­
crue thereon. 53 V., c. 31, s. 45.

As to the annual and other meetings of the shareholders, see 
Chapter VI. on Internal Regulations.

See see. 153 as to the liability for the making of a false state­
ment.

55. The directors shall also submit to the shareholders such Further 
further statement of the affairs of the bank, other than state- J^ÎSjuhîed 
ments with reference to the account of any person dealing with by by-law. 
the bank, as the shareholders require by by-law passed at the 
annual general meeting, or at any special general meeting of 
the shareholders called for the purpose.

2. The statements so required shall be submitted at the When to l« 
annual general meeting, or at any special general meeting called 8UbmitUxi. 
for the purpose, or at such time and in such manner as is set 
forth in the by-law of the shareholders requiring such state­
ments. 63-64 V., c. 26, s. 9.

This section was added to the act in 1900 as a sub-section of 
section 54. It provides in effect that whenever the shareholders 
by by-law require the directors to give any particular class of 
information at the annual or any special general meeting, the 
same is to be furnished in accordance with such by-law, pro­
vided, however, that the shareholders shall not be entitled to 
information with regard to the accounts of the customers of the 
hank, these accounts being guarded from inspection by sec. 56.

Cf. sec. 113, conferring power on the Minister of Finance 
to call for special returns in addition to the regular monthly 
returns required by sec. 112.

See sec. 153, as to the liability for the making of a false state­
ment.
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Sec. 50.

Inspection 
of llooks.
Customer's
accounts.

No privilege 
at common

56. The books, correspondence and funds of the hank shall, 
at all times, he subject to the inspection of the directors.

2. No person, who is not a director, shall he allowed to in­
spect the account of any person dealing with the bank. 53 V., 
c. 31, s. 46.

Bank cannot refuse to disclose transactions with customer in 
court proceedings.

At an early date it was held in Upper Canada that a share­
holder of a hank, merely its such, has no right to inspect the 
stock books or other Ixioks of the hank. (In re The Hank of 
Upper Canada v. Baldwin, 1829, Draper 55.) Any right that 
he might possibly have asserted to inspect the account of any 
person dealing with the hank has been done away with by this 
section which dates from 1871. The section does not, however, 
create any privilege so as to enable a bank to refuse to disclose 
its transactions with one of its customers, when the propriety of 
those transactions is in question in a court of law between the 
bank and another customer who attacks them and shews good 
cause for requiring the information he seeks. (Re Chatham 
Banner Co., Bank of Montreal's Claim, 1901, 2 O.L.K. 672.)

The evidence as to a customer's account is not privileged at 
common law, and this section amounts only to a prohibition 
against the bank’s voluntarily permitting any examination 
of its customers’ accounts save by a director. An officer of a 
bank, when served with a subpoena duces tecum to attend as 
a witness in an action, is bound, whether the bank is a party or 
not, to produce the bank books specified in the subpoena which 
are in his custody and control, and which contain any entry 
relevant to the matters in question in the action. He must also 
give evidence as to such entries. The Isniks of a branch bank 
are prima facie deemed to be in the custody and control of the 
local manager and th-.-ir production within the scope of his au­
thority. (llannum v. McRae. 1898, 18 P.R. 185.) Inconven­
ience to the bank is no ground for refusing production. There 
is no statute in force in Cunadn corresponding to the English 
Bankers’ Books Evidence Act, which was passed to remedy the 
inconvenience of producing the original hooks, and which allows 
examined copies of entries to be produced in their place. Even
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in England, however, a banker remains hound at common law Sec- 56. 
to produce his books, except in so far as the inconvenience may 
be modified by statute. (Ibid. pp. 187, 19ti.)

The question of the legal duty of a bank to keep its eus- c^gt_ 
tomers’ affairs secret is not clear. The balance of judicial opin-omvr’s 
ion seems to favour the view that there is an implied undertak- affairsaeorst. 
ing in the contract between bank and customer that the bank 
will not unreasonably disclose the state of its customer’s ac­
count, the damages for breach being confined to actual damage 
sustained by the customer. (Foster v. Bank of London, 1862,
:i F. & F. 214; Tassel v. Cooper, 1850, 9 C.B. 509 ; Hardy v.
Veasey, 1868, L.R. 3 Ex. 107 ; Hart on Banking, 2nd. ed., 1906,
; 214

Probably if a cheque is presented for an amount greater than 
the amount to the credit of the drawer’s account, the bank 
ought not to state the amount of the deficiency, or say more 
than “not sufficient funds.” (Foster v. Bank of London, supra.)

A director is not bound to examine entries in any of the Director's 
company’s books, nor is constructive notice to be so extended as liability, 
to impute to him a knowledge of the contents of the books. In 
re Denham & Co., 1883, 25 Ch. D. 752, and see Chapter VI., 
supra, as to Liability of Directors.)



CHAPTER XII.

Quarterly or 
half-yearly.

Declaration 
of dividends 
discretion­
ary.

Dividends.

Sec. 57 authorizes the payment of dividends out of profits, 
sec. 58 prohibits their payment so as to impair the paid-up capi­
tal, and sec. 59 forbids their being paid to an amount exceeding 
8 per cent, per annum unless a certain rest or reserve fund is 
maintained. The provisions of sees. 58 and 59 expressly apply 
to bonuses as well as dividends. A bonus is merely an extra 
dividend or allowance to the shareholders, and the power to de­
clare a bon ils is covered by the power to declare a dividend 
given to the directors by sec. 57.

As to liability of directors see notes to see. 39 and also Chap­
ter VI., supra.

Sections 57 and 58 were divided into their present sub-sec­
tions in 1906.

57. The directors of the bank shall, subject to the provi­
sions of this Act, declare quarterly or half yearly dividends of 
so much of the profits of the bank as to the majority of them 
seems advisable.

2. The directors shall give at least thirty days’ public notice 
of the payment of such dividends previously to the date fixed 
for such payment.

3. The directors may close the transfer books during a cer­
tain time, not exceeding fifteen days, before the payment of 
each dividend. 53 V., e. 31. s. 47.

Public notice.—The nature of this is prescribed by sec. 2, 
sub-sec. 2.

Section 77 gives the bank a lien on unpaid dividends for any 
indebtedness or liability of the shareholder.

The practice of paying dividends quarterly instead of half- 
yearly is now becoming general.

\\ hetber the whole or any part of the profits should be di­
vided, or what portion should be divided and what portion re-



12. DIVIDENDS. 109

tained, are entirely questions of internal management which the Sec. 57. 
directors, subject to the control of the shareholders, must decide 
for themselves, and the court has no jurisdiction to control or 
review their decision, (llurland v. Earle, [1902] A.C. at pp.
95-97; and see notes to next section.)

In the absence of any express or implied term in the bargain Purchaser's 
to the contrary, the purchaser of shares will be entitled to all Î®, 
benefits incidental to the ownership ot the shares as from the 
time of sale.

In Black v. llomershnm, 1878, 4 Ex. D. 24, shares of a com­
pany had been sold by auction on the 1st of August, and a de­
posit had been paid. By the conditions of sale, the purchase 
was to be completed on the 29th of August, which accordingly 
was done, and the transfers were signed. On the 24th, a divi­
dend was declared in respect of a period antecedent to the sale 
by auction. The conditions of sale containing no provision as 
to dividends, it was held that the dividend belonged to the pur­
chaser.

After a transfer of shares the seller Incomes a trustee for 
the buyer, and is not entitled, except by arrangement with the 
buyer, to receive any advantage in respect of them by reason of 
his being the registered holder. (Hart on Banking, p. 966;
Rooney v. Stanton, 19<H), 17 T.L.R. 28.)

If under this section the transfer books are closed for a per­
iod after the declaration but before the payment of the divi­
dend, the person in whose name a share stands at the time of 
the closing of the books is entitled to the dividend. The usage 
of the stock exchange is in accordance with this rule. If a sale 
is made after the closing of the hooks hut before the payment 
of the dividend the vendor is nevertheless entitled to the divi­
dend.

58. No dividend or bonus shall ever be 
impair the paid-up capital of the bank.

declared SO as to Dividend not 
to impair; 
capital.

2. The directors who knowingly and wilfully concur in the nin-cton 
declaration or making payable of any dividend or bonus, where- ,or 
by the paid-up capital of the bank is impaired, shall be jointly dividend 
and severally liable for the amount of such dividend or bonus,
as a debt due by them to the bank. 53 V., c. 31, s. 48.
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Sec. 58.

What is
profit avail- 

dividend.

The original of this section was passed in 1871. By it no 
dividend or bonus is to be deelared so as to impair the paid up 
capital. If the capital is impaired then all the net profits are 
to be applied to make up the loss, and in addition to this calls 
are to be made upon unpaid Bubscribed stock to an amount equi­
valent to the loss (see. :$!!). The directors knowingly and wil­
fully concurring in a declaration of dividends or bonus contrary 
to this section are jointly liable for the amount thereof as a 
debt due by bank.

It was the frequent practice formerly for a bank, the capital of 
which had been impaired, to apply to Parliament for a reduc­
tion of its capital so as to enable it to continue payment of divi­
dends. Now the shareholders may by sec. 35, reduce the capital 
under certain conditions and subject to the approval of the 
Treasury Hoard.

Where a banking company with a paid up capital of £500,- 
000, sold part of its undertaking for £875,000, and after deduct­
ing the paid up capital and other incidental expenses, there re­
mained a net balance of £205,000, and the directors proposed to 
treat this balance as profit, it was held that the £205.000 was 
profit on capital, and not part of tin capital itself, and that the 
directors would be justified in carrying this sum to the profit 
and loss account, and after appropriating to the reserve fund 
so much as they thought proper, might distribute the remainder 
as dividends. (Lubbock v. British Hank, {1892] 2 Ch. 198.)

When it is said that dividends are not to 1m* paid out of cap­
ital, the word “capital” means the money subscribed, or what 
is represented by that money. Accretions to that capital may 
be realized and turned into money, which may be divided 
amongst the shareholders. (Verner v General, etc., Trust, 
[1894] 2 Ch. 239, 205; cf. Bond v. Harrow, [1902] 1 Ch. 353.)

The question of what is profit available for dividend depends 
upon the result of the whole accounts fairly taken for the year 
as well as profit and loss, and a realized accretion to the esti­
mated value of one item of the capital assets cannot be deemed 
to be profit divisible amongst the shareholders without reference 
to the result of the whole accounts fairly taken. (Poster v. New 
Trinidad, [ 1901 ] 1 Ch. 208 ; the dictum in this case that dividends 
may be paid out of earned profits in proper cases, notwithstand­
ing that there has been a depreciation of capital, is inapplicable 
to the case of a bank under the Act.)

664
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59. No division of profits, either by way of dividends or Sec. 59.
bonus, or both combined, or in any other way, exceeding the Dividend
rate of eight per centum per annum, shall be made by the bank. UII|V8S t|iere
unless, after making the same, the bank has a rest or reserve is 11 certuin. , reserve.
fund, equal to at least thirty per centum of its paid-up capital 
after deducting all bad and doubtful debts. 53 V., e. 31, s. 49.

The original of this section was passed in 1871 and required 
a vest or reserve fund equal to 20 per cent, of the paid up cap­
ita i. The object was to prevent a repetition of such extravagant 
distribution of assets under the guise of profits as had hastened 
tlw failure of some of the earlier banks, notably the Bank of 
Vpper Canada. The percentage was increased to 30 per cent, 
in 1890.

Before any division of profits exceeding 8 per cent, is made, 
th to must be a rest or reserve fund equal to 30 per cent, of the 
paid, up capital after deducting all had and doubtful debts. Di­
rectors are not liable for including in their accounts as good, 
debts which are in fact bad. when they are not fixed with know­
ledge of the fact or with negligence in regard thereto. (Dovey 
v Cory, [1901] A.C. 477.)
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Forty pvr 
centum in 
Dominion

Supply of 
Dominion

Redempt ion.

1 Hscret ion- 
ary power to 
retain profita 
undivided.

Cash Reserves.

60. The bank shall hold not less than forty per centum of its 
cash reserves in Dominion notes.

2. The Minister shall make such arrangements as are neces­
sary for ensuring the delivery of Dominion notes to any bank, 
in exchange for an equivalent amount of specie, at the several 
offices at which Dominion notes are redeemable, in the cities of 
Toronto, Montreal, Halifax. St. John, Winnipeg, Victoria and 
Charlottetown, respectively.

3. Such notes shall be redeemable at the office for redemption 
of Dominion notes in the place where the specie is given in 
exchange. 53 V., c. 31, s. 50.

The Act of 1871 required the bank always to hold, as nearly 
as might be practicable, one-half of its cash reserves in Domin­
ion notes, the proportion held in such notes never to be less 
than one-third. In 1880 one-third was changed to 40 per cent. 
The present provision dates from 1890.

The corresponding section of the Act of 1890 contained, as 
part of sub-sec. 1, a clause imposing upon the bank a penalty 
for contravention of the sub-section. This penalty clause is now 
sec. 134.

As to Dominion notes and specie, see t r XXIX. infra.
The question of requiring a bank to keep a fixed minimum 

cash reserve was fully discussed not only in 1871, but also in 
1890, the proposal to that end being successfully opposed by 
the bankers.

Ender tin- Act a bank is not obliged to keep any cash reserve, 
nut if it does do so, it must hold 40 per cent, thereof in Dominion 
notes. This section is entirely in the interests of the Govern­
ment, and seems to have no logical justification.

The court has no jurisdiction to say what is a fair or rea­
dable sum to retain undivided out of profits, or what reserve

5
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fund may properly l>e required, and it makes no difference Sec. 60. 
whether the undivided balance is retained to the credit of 
profit and loss account, or carried to the credit of a rest or re­
serve fund, or appropriated to any other use of the business.
The power to form a reserve fund or retain a balance of undi­
vided profits, involves the power to invest the moneys so retained.
The investments may be on such securities as the directors may 
select (having regard to the business and powers of a bank un­
der the Act), subject to the control of a general meeting, al­
though different considerations might arise if it appeared that, 
under the guise of investing undivided profits or the reserve 
fund, the directors were in fact embarking the moneys of the 
company in speculative transactions, or otherwise abusing the 
powers vested in them for the management of its business. (Bur- 
land v. Earle, [1902] A.C. at pp. 95-97.)

No division of profits, either by way of dividends or bonus, 
or both combined, or in any other way, exceeding the rate of 
X per cent, per annum, may be made by a bank, unless, after 
making the same, the bank has a rest or reserve fund, equal to 
at least 30 per cent, of its paid-up c after deducting all bad 
and doubtful debts (sec. 59). 8



CHAPTER XIV.

ttec. 01.
Character 
Canadian 
bank note

Nature of 
bank note

The Issue and Circulation of Notes.

The ilislim-tive feature of the note issue of Canadian hanks 
of lias been already discussed in Chapter !.. especially in connec­

tion with the legislation of 1 S'.KJ and 1900. The notes are not 
secured by the pledge or special deposit with the government 
of lionils or other securities, hut are simply credit instruments 
based upon the general assets of tin- Imnk issuing them. In 
order, however, that they may be not less secure than notes 
issued against lamds deposited with the government, they were 
made a firxt charge upon the assets (see. VII). To avoid dis­
count for geographical reasons each hank is obliged to arrange 
for the redemption of its notes in the commercial centres 
throughout the Dominion isec. 7U). Finally, to perfect the 
security for redemption and to avoid discount after the suspen­
sion of a hank, either because of delay in payment of note issues 
by the liquidator or of doubt as to ultimate payment, each bank 
is obliged to keep in the hands of the government a deposit equal 
to f> per cent, of its average circulation (sec. ti4). Should any 
liquidator fail to redeem the notes of an insolvent bank, recourse 
may be had to the entire fund if necessary. As a matter of fact, 
liquidators almost invariably are able to redeem notes as they 
are presented, but in order that the notes of an insolvent bank 
may la- held or accepted without loss pending redemption, these 
notes liear 5 per cent, interest from the date of suspension to 
the date of the liquidator’s announcement that he is ready to 
redeem (sec. 65).

A hank note is the promissory note of a bank payable to 
liearer on demand. See notes to see. 176 of the Hills of Ex­
change Act, Chapter HII., infra. In Canada the issue of notes 
intended for circulation is the exclusive privilege of the Domin­
ion tjovernment (see Chapter XXIX., infra), and the banks 
chartered under the Hank Act (sec see. 136).

Hank notes are not legal tender (see Chapter XXIX., infra), 
hut must be received in payment or redeemed on demand by the 
issuing hank (see sec. 71).
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A bunk note contains a contract which is ambulatory by rea- Sec. 61' 
son of the mere passing of it from hand to hand. It is also, a Nature of 
thing which is in itself valued us money and currency. A mater- bank note, 
iul alteration will invalidate it—such an alteration including 
the alteration of the number which does not in fact affect the 
contract or promise to pay. (Suffell v. Hank of England, 1882.
'i y.B.l). 555, 587 ; 3 R.C. 640, 851.) Hitt, by the effect of sec.
145 of the Bills of Exchange Act, the alteration of a bank note 
if it is not apparent does not invalidate the note in the hands 
of a holder in due course. (Leeds & County Hank v. Walker, 
lss;t. 11 y.B.D. 84.)

A stolen note or a note obtained by fraud. Icing like cash, 
must on presentation lie paid by the bank to any bolder who is 
not shewn to have come by it dishonestly. (Miller v. Race,
1758, 1 Burr. 452; 3 R.C. 626.)

Hut the bank is entitled to delay payment of a stopped note 
for a reasonable time in order to make enquiries. (Solomons 
v. Hank of England. 17111, 12 East 135 n., 3 R.C. 634, 12 R.R.

Negligence in taking a stolen note or forgetfulness of infor­
mation regarding it is not sufficient to disentitle the holder to 
payment (Raphael v. Hank of England, 1853, 17 C.B. 161), 
hut delilierate refusal to make enquiries when the circumstances 
excite suspicion may lie sufficient evidence of bad faith. (Solo­
mons v. Hank of England, supra; Jones v. Gordon, 1877, 2 App.
Cas. 616.)

THE ISSUE AND CIRCULATION OF NOTES.

61. The bank may issue and re-issue notes payable to bearer Authority 
on demand and intended for circulation : I’rovided that,— Proviso

(a) the bank shall not, during any period of suspension of 
payment of its liabilities, issue or re-issue any such notes; 
and,

(1>) if, after any such suspension, the bank resumes business 
without the consent in writing of the curator, hereinafter 

provided for, it shall not issue or re-issue any of such notes 
until authorized by the Treasury Board so to do.
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Sec. 61.
$.r> or mul­
tiples tlivn--

Amount
limited.

Hank of 
Brit i-«li 
North 
America.

Notes u nid 
or mil i'i 

multipl» ' of 
15 to IM-

BANK ACT, B.8.C. C. 29.

•_>. No sill'll Dole sluill Ih- foi- II Slim less limn Hve dollar», or 
for iiny sum which is not n multiple of five dollars.

3, The total amount of such notes, in eirciiintion at any time, 
shall not exceed the ainoiint of the uniui|)itiml paid-up capital 
of the hunk.

4. Notwithstanding anything in this section contained the 
total amount of such notes of the Bank of British North 
America in circulation at any time sluill not exceed seventy-five 
per centum of the unimpaired paid-up capital of the Bank: 
I'rovided that,—

(«) the Bank may issue such notes in excess of the said
seventy-five per centum .......... lepositing with the Minister,
in respect of the excess, in cash or liotids of the Dominion 
of Canada, an amount equal to the excess ; and the cash 
or I muds so deposited shall, in the event of the suspension 
of the Bank, lie available by the Minister for the redemp­
tion of the notes issued in excess as aforesaid; and,

(6) the total amount of such notes of the Bank in circulation 
at ally time shall in no ease exceed its unimpaired paid-up 
capital.

,">. All notes heretofore issued or re-issued by any hank, and 
now in circulation, which are for a sum less than five dollars, or 
for a sum which is not a multiple of five dollars, shall Ik* called 
in and cancelled as sism as practicable. 53 V., c. 31, s. 51; 
B3-t)4 V., c. 2G, s. 10.

ITider the Act of 1871 a hank was permitted to issue notes 
for *4 or more each, hut in 1880 the present limitation to notes 
for $5 or a multiple thereof was introduced. See. till (the orig­
inal of which was passed in 1800) permits the issue of notes 
for om pound sterling or a multiple thereof in British posses­
sions other than Canada. By sec. 8 of the Currency Act (Chap­
ter XXIX.. infra), no hank note in any other currency
than the currency of Canada shall Is' issued or re-issued by any 
hank.

The section was divided into its present sub-sections in 
100(1. The proviso of sub-section 1 was added to the Act in 190b. 
and is enforceable by penalty under section 138.

55
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This proviso is designed to guard against the _ fraud- 8°c- ®b
u!> ;,t action of the directors in issuing notes after the suspen-Limitations 
sion of a bank, c.g., to any depositors or any class of depositors, on issue of 
and thus giving such depositors a prior lien upon the assetsn"<> 
of the hank. When a bank suspends payment its right to issue 
m it es ceases until (1) it resumes business with the consent in 
writing of the curator, or (2) * g resumed business without 
such consent, it is authorized by the Treasury Board to issue 
notes.

The authority from the Treasury Board is required as a 
safeguard against a bank’s only nominally resuming business, 
and then issuing notes and thus defeating the purpose of the 
other provisions of the section. The danger of course is that 
i ites once issued, even illegally, will be a charge on the Redemp­
tion Fund in case of the insolvency of the bank. The penalty 
imposed for contravention of the section is therefore made very 
heavy.

The limitation of the total amount of notes in circulation 
at any time to the amount of the unimpaired paid up (

been in force since the passing of the fleneral Banking Act of 
1**71. This limitation is enforceable by penalty under see. 135.

As the creation of the Bank Circulation Redemption Fund 
iu 1S90 (see see. I>4), gave added security to bank notes, and 

dilated their circulation in larger quantities, the penalties 
upon excess of circulation were at the same time increased to 
tie amounts mentioned in see. 135, (being nearly ten times as 
la1 w as the penalties provided by the previous Acts).

The form of monthly return (Schedule D.) provides for a 
statement of the greatest amount of notes in circulation at any 
time during the month to which the return relates, and by see. 
r>:’. the making of any wilfully false or deceptive statement in 
any return, etc., is made an offence.

See also secs. 63 and 139 forbidding under heavy penalties the 
pledging assignment or hypothecation by a bank of its notes, and 
see. 140 imposing a penalty for issuing with intent to defraud, 
or accepting with knowledge of such intent, bank notes intended 
for circulation and not in circulation.

The Bank of British North America is not subject to the 
double liability provision of sec. 125 (sec sec. 6). That bank is 
therefore, limited to a note circulation equal to 75 per cent, of 
in unimpaired paid up capital, with power, however, to issue

14
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Sec. 61.
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up to an amount not exceeding the whole of such capital upon 
depositing with the government, in cash or bonds of the Domin­
ion, an amount equal to the excess of its circulation over 75 per 
cent.

62. Notwithstanding the provisions of the last preceding 
section any bank may issue and re-issue at any office or agency 
of the bank in any British colony or possession other than Can­
ada, notes of the bank payable to bearer on demand and intended 
for circulation in such colony or possession, for the sum 
of one pound sterling each, or for any multiple of such sum, or 
for the sum of five dollars each, or for any multiple of such 
sum, of the dollars in commercial use in such colony or posses­
sion, if the issue or re-issue of such notes is not forbidden by 
the laws of such colony or possession.

2. No issue of notes of the denomination of five such dollars, 
or any multiple thereof, shall be made in any such British 
colony or possession unless nor until the (iovernor in Council, 
on the report of the Treasury Board, determines the rate, in 
Canadian currency, at which such notes shall be circulated as 
forming part of the total amount of the notes in circulation 
within the meaning of the last preceding section.

3. The notes so issued shall be redeemable at par at any office 
or agency of the bank in the colony or possession in which they 
are issued for circulation, and not elsewhere, except as in this 
section specially provided; and the place of redemption of such 
notes shall be legibly printed or stamped across the face of each 
note so issued.

4. In the event of the bank ceasing to bave an office or agency 
in any such British colony or possession, all notes issued in such 
colony or possession under the provisions of this section shall 
become payable and redeemable at the rate of four dollars and 
eighty-six and two-thirds cents per pound sterling, or, in the 
case of the issue of notes, of the denomination of five dollars, or 
any multiple thereof, of the dollars in commercial use in such
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colony or possession, at the rate established by the Governor in H**' ®2- 
I 'olincil as required by this section, in the same manner as notes 
of the hank issued in Canada are payable and redeemable.

5. The amount of the notes at any time in circulation in any Total 
such colony or possession, issued under the provisions of this “1^”^.”^ 
section, shall, at the rate mentioned in the last preceding sub­
section, form part of the total amount of the notes in circula­
tion within the meaning of the last preceding section, and, ex­
cept as herein otherwise specially provided, shall be subject to 
all the provisions of this Aet.

fi. No notes issued for circulation in a British colony or pos- No re-issue 
session other than Canada shall be re-issued in Canada.

7. Nothing in this section contained shall be construed to Section 
,, , , limited,authorize any bank,—
(«) to increase the total amount of its notes in circulation 

in Canada and elsewhere beyond the limit fixed by the last 
preceding section; or,

(6) to issue or re-issue in Canada notes payable to bearer 
on demand, and intended for circulation, for a sum less 
than five dollars, or for a sum which is not a multiple of 
five dollars. 4 E. VII., c. 3, ss. 1, 2, 3 and 4.

This section dates from 1S99. It does not apply to the Bank 
of British North America (sec. (i).

63. The bank shall not pledge, assign, or hypothecate its pledge, ete., 
notes; and no advance or loan made on the security of the notes 
of a bank shall be recoverable from the hank or its assets. 53 
v . 81, S. 62.

No advance or loan made on the security of the notes of a 
bank is recoverable from the bank or its assets, but if such notes 
enme into the hands of some innoeent holder he could enforce 
payment by the bank, and in the event of insolvency of the bank 
claim against its assets and against the Circulation Redemption 
KiiiiiI. The issue or pledge of notes within the prohibition of
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this section might possibly tints amount to giving a creditor a 
“fraudulent, undue or unfair preference over other creditors,” 
an offence which is rendered criminal by sec. 155.

The prohibition of this section is made the subject of pen­
alties under see. 139: ef. also see. 140. Both the last mentioned 
sections with see. 63 constituted one section in the Act of 1890.

These sections are aimed, not so much against a bank’s issu­
ing a larger amount id* its notes than it is authorized to do (see 
sec. 135), as against the fraudulent issue of notes otherwise than 
for circulation in the legitimate course of business, by the in­
direct method of pledging, assigning or or by the
issue or delivery with intent to defraud or the taking or accept­
ing with knowledge of such intent <d* notes intended for circu­
lation, but not actually in circulation.

Tin; BANK CIRCULATION REDfcM 1TION FUND.

The provisions of the important group of sections relating to 
the Bank Circulation Redemption Fund may 1m? summarized as 
follows :—

d A fund is formed by a contribution from every bank of an 
amount equal to 5 per cent, of the average amount of its notes 
in circulation. When a new bank is authorized to commence 
business the sum of $5,000 is retained for the purposes of the 
fund out of the money in the government’s hands under sec. 13. 
A re-adjustment of the fund is made as soon after the 30th of 
June of each year as is possible in such a way ns to make the 
amount at the credit of each bank equal to 5 per cent, of the 
average note circulation of such bank during the twelve months 
next preceding the time of adjustment, or. in the case of a new 
bank, the average amount of its notes in circulation from the 
time it commenced business to the time of adjustment. The 
average is to be based upon the greatest amount of notes in cir­
culation in each month as shewn by the monthly returns to the 
government. The fund bears interest at the rate of 3 per cent.

'I'he purpose of the fund is to secure the payment of notes 
of any insolvent bank. When a bank suspends payment, its 
notes issued or re-issued and intended for circulation and then 
in circulation bear interest at 5 per cent, from the day of sus­
pension. The liquidator may stop such interest from running 
by the publication of a notice and the payment in pursuance

07178188
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thereof of notes ns they are presented. In the event of failure Sec. 6:1. 
on the part of the liquidator to arrange within two months of Circulation 
the suspension for the payment with interest of all notes as they Redemption 
are presented, the Minister of Finance may arrange for payment! nd' 
out of the fund of all outstanding notes and interest, the notes 
ceasing to bear interest from the day named by the Minister for 
payment. Recourse may be had to the fund without regard to 
the amount contributed thereto by the insolvent bank, hut when 
an amount has been paid out of the fund in excess of what had 
been paid into the fund by the insolvent hank, including interest 
thereon, the solvent hanks are obliged on demand to make good 
the excess in payments not exceeding in any one year 1 per 
cent, of the average amount of the notes of each hank in circu­
lation. Such payments are to lie returned to the contributing 
hanks'when the excess is repaid to the fund by the insolvent 
hank. The impairment of the fund will be only temporary, ex­
cept in the unlikely event that the assets of an insolvent hank, 
iivluiling the double liability, are not sufficient ultimately to 
meet all its notes. Any portion of an insolvent bank’s contribu­
tion and interest thereon which is not used to pay the 
notes of such bank, and the interest on such notes, may 
be paid to the liquidator when proper arrangements have been 
made to pay the notes still unpresented. Any amount paid out 
of the fund in excess of the amount to the credit of the insol­
vent hank hears interest at 2 per cent, payable out of the assets 
of such bank.

The sections date from 1*90 except for the following three Amendments 
amendments made in 1900. OJ00.

(1) The rate of interest which the notes of an insolvent hank 
shall hear was changed from (i to 5 per cent. (2) In sub-sec.
2 of see. 66 the words “which each hank had or should have con­
tributed to the fund at the time of the suspension of the bank 
in respect of whose notes the payments are made,” were sub­
stituted for the words “which each hank has at that time con­
tributed to the fund.” (3) Sub-sec. 9 of sec. 04 was added.

All the provisions of sees. 64 to 69, both inclusive, except 
in so far as they are the result of the amendments of 1900, were 
eontained in sec. 54 of the Act of 1890. The division into separ­
ate sections, and the subdivision of such sections, are the result 
of the revision of 1906.
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Sec. 63.
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It is in theory possible that a hank with relatively small cap­
ital may issue notes largely in excess of its authorized amount, 
that the proceeds may be misappropriated, and that the other 
banks may in effect have to redeem its notes. Practically, how­
ever such a contingency is effectually guarded against 
by the system of frequent returns to the government, and 
by the heavy penalties imposed for making false returns and 
for excessive note issue, and also, by the action of the banks in 
promptly presenting for redemption notes of other banks; cf. 
also the supervisory powers of the Bankers’ Association under 
sec. 124.

64. The moneys heretofore paid to and now deposited 
with the Minister by the banks to which this Act applies, con­
stituting the fund known as the Bank Circulation Redemption 
Fund, shall continue to be held by the Minister for the purp« ses 
and subject to the provisions in this section mentioned and con­
tained.

2. The Minister shall, upon the issue of a certificate under 
this Act authorizing a bank to issue notes and commence the 
business of banking, retain, out of any moneys of such bank 
then in his possession, the sum of five thousand dollars, which 
sum shall be held for the purposes of this section, until the 
annual adjustment hereinafter provided for takes place in the 
year then next following.

3. The amount at the credit of such bank shall, at such next 
annual adjustment be adjusted by payment to or by the hank 
of such sum as is necessary to make the amount of money at 
the credit of the bank equal to five i>cr centum of the average 
amount of its notes in circulation from the time it commenced 
business to the time of such adjustment and such sum shall 
thereafter be adjusted annually as hereinafter provided.

4. The amounts heretofore and from time to time hereafter 
paid, to be retained and held by the Minister as by this section 
provided, shall continue to form and shall form the Circulation 
Fund.
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5. The Circulation Fund shall continue to he held ns here- Hcc. U4. 

tofore for the sole purpose of payment, in the event of the Its purposes, 
suspension by a bank of payment in specie or Dominion notes
of any of its liabilities as they accrue, of the notes then issued 
or re-issued by such bank, intended for circulation, and then 
in circulation, and interest thereon.

6. The Circulation Fund shall bear interest at the rate of Fund to
three per centum per annum. bear inlerC8t-

7. The Circulation Fund shall be adjusted, as soon as pos- Adjustment 
sible after the thirtieth day of June in each year, in such aannually, 
way as to make the amount at the credit of each bank eontri-
liuting thereto, unless herein otherwise specially provided, equal 
to five per centum of the average note circulation of such bank 
during the then last preceding twelve months.

H. The average note circulation of a bank during any period Average 
shall be determined from the average of the amount of its notesCSiorfh&w 
in circulation, as shown by the monthly returns fo' such period determined, 
made by the bank to the Minister; and where, in any return, 
the greatest amount of notes in circulation at any time during 
the month is given, such amount shall, for the purposes of this 
section, be taken to be the amount of the notes of the bank in 
circulation during the month to which such return relates.

!*. The Minister shall with respect to all notes paid out Right» of 
of the Circulation Fund have the same rights as any other Minister 
holder of the notes of the bank : Provided that all such notes, Proviso, 
and all interest thereon, so paid by the Minister, after the 
amount at the credit of such bank in the Circulation Fund, and 
all interest due or accruing due thereon, has been exhausted, 
shall bear interest, at the rate of three per centum per annum, 
from the time such notes and interest are paid until such notes 
and interest are repaid to the Minister by or out of the assets 
of such bank. 53 V., c. 31, s. 54; 63-64 V., c. 26, s. 13.

See notes, supra.
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Si*c. 65. 65. In the event of the suspension by a bank of payment
Note* of in specie or Dominion notes of any of its liabilities as they 
8uspcruling accrue, the notes of the bank, issued or re-issued, intended for 

1 1,1 circulât <ni. and then in circulation, shall hear interest at the
rate of five per centum per annum, from the day of the sus­
pension to such day as is named by the directors, or by the 
liquidator, receiver, assignee or other proper official, for the 
payment thereof.

2. Notice of such day shall be given by advertising for at 
least three days in a newspaper published in the place in which 
tin- bead office of the bank is situate.

3. If any notes presented for payment on or after any day 
named for payment thereof are not paid, all notes then unpaidpresented.
and in circulation shall continue to bear interest until such 
further day as is named for payment thereof, of which day 
notice shall be given in manner hereinbefore provided.

4. If the directors of the bank or the liquidator, receiver, 
assignee or other proper official fails to make arrangements,

Notes not 
redeemed to

two months from the day of the suspension of payment, 
by the bank, for the payment of all of its notes and interest there­
on, the Minister may make arrangements for the payment, 
out of the Circulation Fund, of the notes remaining unpaid and 
all interest thereon, and the Minister shall give such notice of 
the payment as he thinks expedient.

5. Notwithstanding anything herein contained all interest 
upon such notes shall cease upon and from the date named by 
the Minister for such payment.

li. Nothing herein contained shall be construed to impose any 
liability upon the Government of Canada, or upon the Minister, 
beyond the amount available from time to time out of the Cir­
culation Fund. 53 V., c. 31, s. 54; 63-64 V., c. 26, s. 11.

See notes, supra.

By sec. 159 of the Winding-up Act (R.S.C. 1906, c. 144). 
publication in the Canada <lazcttc and in the official gazette of

6
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each province, and in two newspapers issued at or nearest to Sec. 65. 
the place where the head office of a bank is situate, of notice 
of any proceeding* of which, under that act, creditors should In* 
notified, is sufficient notice to holders of hank notes in circula­
tion. If the head office is situated in the province of Quebec, 
oi.i of the newspapers is to be a newspaper published in English 
and the other a newspaper published in French.

66. All payments made from the Circulation Fund shall be Payment* 
without regard to the amount contributed thereto by the bank from *uml 
in respect of whose notes the payments are made.

2. If the payments from the Circulation Fund exceed the if Fund 
amount contributed to the Circulation Fund by the bank so sus- ‘ xcc<<l(,‘h 
pending payment, and all interest due or accruing due to such 
bank thereon, the other banks to which this Act applies shall, on 
demand, make good to the Circulation Fund the amount of the 
excess, proportionately to the amount which each such other 
bank had or should have contributed to the Circulation Fund, 
at the time of the suspension of the bank in respect of whose 
notes the payments are made : Provided that,— Proviso.

(a) each of such other banks shall only be called upon to 
make good to the Circulation Fund its share of the excess 
in payments not exceeding, in any one year, one per cen­
tum of the average amount of its notes in circulation ;

(If) such circulation shall be ascertained in such manner as 
the Minister decides ; and,

(c) The Minister's decision shall be final.

•I. All amounts recovered and received by the Minister from Amounts 
tin* bank on account of which such payments were made shall. j^vered» 
after the amount of such excess has been made good as afore- distributed, 
said, be distributed among the banks contributing to make good 
such excess, proportionately to the amount contributed by each.
53 V., e. 31, s. 54 ; 63-64 V., c. 26, s. 12.

See notes, supra.
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67. In the event of the winding-up of the business of a bank 
by reason of insolvency or otherwise, the Treasury Hoard may, 
on the application of the directors, or of the liquidator, receiver, 
assignee or other proper officials, and on being satisfied that 
proper arrangements have been made for the payment of the 
notes of the hank and any interest thereon, pay over to the 
directors, liquidator, receiver, assignee or other proper official, 
the amount of the Circulation Fund at the credit of the bank, or 
such portion thereof as it thinks expedient. 53 V., e. 31, s. 54.

See notes, supra.

68. The Treasury Board may make all such rules and regu­
lations as it thinks expedient with reference to,—

(a) the payment of any moneys out of the Circulation Fund, 
and the manner, place and time of such payments;

(b) the collection of all amounts due to the Circulation 
Fund ;

(c) all accounts to be kept in connection therewith; and,
(</) generally the management of the Circulation Fund and

all mutters relating thereto. 53 V., c. 31, s. 54.

See notes, supra.
No rules and regulations have been made by the Treasury 

Board under this section.

69. The Minister may, in his official name, by action in the 
Exchequer Court of Canada, enforce payment, with costs of 
action, of any sum due and payable by any bank which should 
form part of the Circulation Fund. 53 V., c. 31, s. 54.

See notes, supra.

70. The bank shall make such arrangements as are necessary 
to ensure the circulation at par, in any ami every part of 
Canada, of all notes issued or re-issued by it and intended for 
circulation; and towards this purpose the bank shall establish
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agencies for the redemption and payment of its notes at the Sec. 70. 
cities of Toronto, Montreal, Halifax, St. John, Winnipeg, Vic­
toria and Charlottetown, and at such other places as are, from 
time to time, designated by the Treasury Board. 53 V., c. 31,
s. 55.

This section was enacted in 1890 to meet the inconvenience 
resulting from the fact that bank notes circulating at a distance 
from the office where they were payable were frequently sub­
ject to a discount.

The arrangements made by the banks under this section and 
the establishment of the Bank Circulation Redemption Fund 
under secs. 64 et scq., have resulted in maintaining the bank 
notes of all banks at par everywhere in Canada. Canadian bank 
notes now circulate as freely as if they were secured by a de­
posit of bonds.

See also the next section.
A bank must ensure the circulation of its notes at par, and, 

if necessary for this purpose, it must establish agencies for the 
redemption and payment of its notes at places other than those 
mentioned in the section or those which may be named by the 
Treasury Board. If, however, a bank neglected to establish an 
agency for redemption and payment of its notes at one of the 
places mentioned, the absence of such agency would probably 
not constitute dishonour of its notes at such place.

No places have been designated by the Treasury Board under 
this section.

71. The bank shall always receive in payment its own notes Ban|t must 
at par at any of its offices, and whether they are made payable take its own 
there or not. notes.

2. The chief place of business of the bank shall always be head 
one of the places at which its notes are made payable. 53 V., office, 
c. 31, s. 56.

The obligation of this section is confined to receiving in pay­
ment. The section does not compel a bank to redeem its notes 
at any place except its head office or any other office at which
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Sec. 71.
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such notes are payable, but see see. 70, which requires arrange­
ments to be made for redemption of bank notes at various prin­
cipal cities in order to ensure their circulation at par through­
out Camilla.

As a matter of practice a bank always accepts at par the 
notes of other Canadian banks either in payment of a debt due 
to it or as a deposit by its customer. Any other practice would 
tend to disturb the confidence of the public in bank notes, a 
confidence which is largely a result of the arrangements made 
under see. 70 and the establishment of the redemption fund un­
der sis*. t>4. As a matter of legal right a bank is not obliged to 
accept in payment anything but legal tender (see Chapter 
XXIX, infra), or its own notes. There would Ik* no legal objec­
tion to a bank's refusing to accept the notes of another bank in 
payment or to its charging a discount upon such notes as a con­
dition of accepting them or upon notes of another bank deposited 
by a customer.

Quart, whether this section would apply to an office of a 
Canadian bank in a foreign country.

72. The bank, when making any payment, shall, on the re­
quest of the person to whom the payment is to be made, pay the 
same, or such part thereof, not exceeding one hundred dollars, 
as such person requests, in Dominion notes for one, two, or four 
dollars each, at the option of such person.

2. Xo payment, whether in Dominion notes or bank notes, 
shall la* made in bills that are torn or partially defaced by ex­
cessive handling. 53 V., e. 31, s. f>7.

Formerly a person receiving payment might demand a sum 
not exceeding $50 to be paid in Dominion notes. The amount 
was increased to $100 in 1890, and sub-see. 2 was added by the 
Senate in amendment to the House of Commons bill of that 
year. The latter amendment was characterized in the Commons 
as possibly a mischievous one, but was concurred in to avoid 
a postponement of the prorogation of I'arliament.

The section would appear to authorize a person to whom a 
payment is to Ik* made to require payment of the whole nmoui t 
in Dominion notes of the denominations mentioned, notwith­
standing that the amount payable exceeds $100, but the inter-
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linn of the legislature probably was that the payee should be See. 72. 
entitled to require payment in Dominion notes only up to #10(1 
in any event. The payee is of course entitled to la- paid in legal 
tender within the terms of the Currency Act (see Chapter 
XXIX., infra), and subject to this section the bank may pay 
in any form of legal tender it chooses.

73. The bonds, obligations and bills, obligatory or of credit, Bonds, 
of the bank under its corporate seal, signed by the president or jgj!'*1** 
vice-president, and countersigned by a cashier or assistant 
cashier, which are made payable to any person, shali he assign- Assignable 
able by endorsement thereon. meni ^0r"C"

2. The bills or notes of the bank signed by the president. Bills or notes 
vice-president, cashier or other officer appointed by the directorsl,ln,llllg 
of the bank to sign the same, promising the payment of money 
to any person, or to his order, or to the bearer, though not under 
lin- corporate seal of the hank, shall Is1 binding and obligatory 
mi the bank, in like manner and with the like force and effect as 
they would be upon any private person, if issued by him in his 
private or natural capacity, and shall be assignable in like man­
ner as if they were so issued by a private person in his natural 
capacity.

•I. I he director* of the hank may, from time to time, author- Dirreior* 
ize or depot' any cashier, assistant cashier or officer of the hank, S-hÎT"* 
or any director other than the president or vice-president, or8'*" 
any cashier, manager or local director of any branch or office of 
discount and deposit of the bank, to sign the notes of the bank 
intended for circulation. 53 V., c. 31, s. 58.

The section was divided into sub-sections in 19l)fi, but in 
"(her respects it dates from 1871. It makes the bonds, obliga­
tions and bills, obligatory or of credit, of the hank under its 
... . seal, etc., assignable by endorsement. The other docu­
ments mentioned in the set.,on, not under the corporate seal, 
have no special assignability under the Act. Their assign­
ment depends upon the general provincial law governing simi-

9—BANK ACT.
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Sit. 7:i. lav ducuinciit* issued liy a private permit! in liis natural capa­
city. Cf. notes to see. 95, in regard In the negotiability or assign- 
ability of di'posil receipt*.

Hills may 74 ..\|| |,ank notes ami
be eiened 1>) 
machinery

•Une higit t- 
turo to be

•written.

bills whereon the name of any 
person entrusted or authorized to sign such notes or bills 
on behalf of the bank is impressed by machinery provided 
for that purpose, by or with the authority of the bank, shall lx* 
good and valid to all intents and purposes, as if such notes and 
hills had been subscribed in the proper handwriting of the 
person entrusted or authorized by the bank to sign the same 
respectively, and shall In* bank notes and bills within the mean­
ing of all laws mid statutes whatever, and may Ik? described as 
bank notes or bills in all indictments and civil or criminal pro­
ceedings whatever: Provided that at least one signature to each 
note or bill must Is* in the «dual handwriting of a person 
authorized to sign such note or bill. 53 V., c. 31, s. 59.

Counterfeit 
or fraud­
ulent notes 
iu be 
stnmpiHl.

If wrong­
fully
stamped

75. Every oflieer charged with the receipt or disbursement 
of publie moneys, and every officer of any bank, and every 
person acting as or employed by any banker, shall stamp or 
write in plain letters, upon every counterfeit or fraudulent 
note issued in the form of a Dominion or bank note, and in­
tended to circulate as money, which is presented to him at his 
place of business, the word Counterfeit, Altered or Worthiesa 

2. If such officer or person wrongfully stamps any genuine 
note he shall, upon presentation, redeem it at the face value 
thereof. 53 V., e. 31, s. 02.



CHAPTER XV.

Business and Powers of a Bank.

A hunk chartered under the Bunk Act, in addition to being Sec. 76. 
n corporation with certain specified powers and subject to cer- **' 137^ 
tain specified restrictions, is by sec. 7fi of that act authorized 
tu “engage in and carry on such business generally as apper­
tains to the business of banking.”

The nature of the business of banking is part of the law Bunineae of 
merchant, and will be judicially noticed by the courts. ( Per Hunking. 
Lord Campbell in Bank of Australasia v. Breillat, 1847, ti Moo.
P.V. 152; see Chapter II., supra.) The specific provisions of 
tic Hank Act must be considered as applied to a corporation 
which has general bunking powers.

The heart of the law of banking is that a bank has such 
powers as are requisite for the safe and convenient attainment 
of the purposes of its incorporation, th * chief of these beiug to 
provide a place of safety in which the public may keep money 
ami other valuables, and to lend its own money, and that of 
others deposited with it (unless specially deposited), for a pro- 
lit. and to act as agent in the remission and collection of money.
It it is by its organic law, a bank of issue, it has one more fun­
damental purpose, namely, to provide the public with a conven­
ient currency in the shape of promissory notes intended to cir­
culate as money. (Morse on Banks & Banking, 4th ed., 1903, 
rcc. 4fi A.)

In regard to matters not clear upon statute or binding de­
cisions, it is a proper method of ascertaining what is legitimately 
within the scope of the business of banking, and what are the 
powers of corporations formed for the purpose of carrying on 
that business, to refer to the history of banking and the defini­
tions of lexicographers (Ibid.).

A “banker” is defined iti Hart on Banking (2nd ed., 1906). Hanker and 
as “one who in the ordinary course of his business receives customer 
money, which he repays by honouring the cheques of the persons dvfincd 
from or on whose account he receives it,” and a “customer” as 
“one who has an account with a banker” (see Great Western 
v. London & County Bank, (1901) A.C. 414, where the term
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Sec. 76. 
(P. 137.)

Bank an 
drawee of 
cheque*.

“customer" is discussed). See also Morse on Banks and Bank­
ing. Chapter I.. where the definition of a hank is elaborately 
discussed. The following analysis of the business and powers 
of a hank is based in the main upon that of Hart.

1. It follow» from tin definition of a banker given above 
that normally a bank is the debtor of its customer and bound to 
discharge its indebtedness by honouring its customer's eheque».

A hank may In» considered as primarily and naturally the 
depositary of money and the drawee of cheques. The balance 
standing to the credit of a customer represents money he has 
lent to the bank. The property in cash deposited, and in the 
proceeds of drafts and cheques collected for the customer, passes 
to the hank and forms part of its trading capital. Its liability 
to the customer is purely a personal obligation to honour cheques 
drawn upon it by him.

A hank under the Bank Act is a Bank of Deposit. See. 95 
expressly recognizes the power of the hank to receive and repay 
deposits, and permits the bank to a certain extent to deal in this 
respect with persons incapable by law to enter into ordinary 
contracts. The rights and liabilities of the hank ill regard to 
deposits made with it and cheques drawn upon it will Is* con­
sidered in the notes to that section and in Bart 111. of the Bills 
of Exchange Act entitled “Cheques on a Bank."

Bank may 
pay
customer's
acceptance

2. .1 bank usually undertakes expressly or implicitly tei hon­
our bills of exchange accepted by its customer, and made pay- 
edde at the bank, to the extent of its customer's balance, or to 
an ay recel amount.

The hank is not bound to pay hills accepted by the customer 
and made payable at the hank (Roberts v. Tucker, 1851, 16 (j. 
B. 560), hut may do so (Kymar v. Laurie, 1849, 18 LJ.tj.B. 
218) ; except in the province of (juehec, where, it is said, special 
authority from the customer is required. A hank is not obliged 
to accept hills drawn upon it. in the absence of special agree­
ment to do so, hut such agreement may he inferred from the 
hank's having accepted previous bills and having funds to meet 
the hill in question (see t'umming v. Shand, i860. 29 L.J. Ex. 
129). If money is paid to the bank with its assent to meet 
a hill it may he sued by the holder (see De Bernales v. Fuller, 
as stated in 3 App. Vas. at p. 334).
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.1 bank invariably acts as the collecting agent of its eus to-

The current account involves the collection of cheques and 
orders delivered to the bank by its customer in order that their 
proceeds may he credited to him.

Incidentally the discounting of hills, etc., involves the col­
lection thereof. Secs. 93 and Î14 contain specific provisions for 
certain collection and agency charges in addition to the discount 
where such hills, etc., are payable at an office other than the 
office of discount.

A bank undertaking the duty of collecting mercantile paper 
is hound as agent to use due diligence in performing the duties 
of collection ( Hank of Van Diemen ’a Land v. Hank of Victoria, 
1*71. L.R. 3 P.C. 526), and is liable to its principal for negli­
gence in the performance of its duty, as for instance for failure 
to use due diligence in presenting a bill for acceptance, where 
acceptance is necessary (Hank of Van Diemen’s Land v. Hank

Victoria, supra; Hills of Exchange Act, secs. 75, 76 and 77), 
and for payment (Ibid., secs. 85 ct seq.; Browne v. Commercial 
Hank. 1853, 10 U.C.R. 129; as to presentment of cheque for pay­
ment. sec notes to see. 166 of tin* Hills of Exchange Act).

A bank which engages to collect an unaccepted bill may 
leave it for two days with the drawee, in order that he may de­
cide during that time whether he will accept. The duty of the 
hank is to obtain acceptance if possible, but not to press unduly 
for acceptance in such a way as to lead to refusal, provided the 
steps for obtaining acceptance or refusal are taken within that 
limit of time which will preserve the principal’s right against 
tic drawer. (Hank of Van Diemen’s Land v. Hank of Victoria, 
supra; Hills of Exchange Act, see. 80.)

A bank undertaking to collect an accepted bill must not part 
with the bill or permit it to be tampered with until it is paid, 
or if a conditional payment is made, until the condition has 
been accepted by the principal. (Hank of Scotland v. Dominion 
Bank, |1891| A.C. 592.)

As to notice of dishonour when a bill is dishonoured in the 
hands of an agent, see Hills of Exchange Act. sec. 100; cf. Stein- 
holT v. Merchants Hank, 1881, 46 V.C.R. 25.

When a bank receives a note for collection and in the regular 
course of business places the same in the hands of a responsible 
and solvent agent, it is not responsible for the loss of the note

133
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rw»
collecting

ill the mails. In any ease the hank's offer to give security to 
the maker and the endorser that they would never be troubled 
if they pay the note, is sufficient, (hitman V. Montreal City & 
District Savings Hank, IH',17, (j it Cl 8.C. 262.)

A hank to which a promissory note is endorsed “for collec­
tion" becomes for that purpose, the agent of the endorser, to 
whom it is Ismnd to account for the amount collected. ( Per­
reault v. Merchants Hank. 1905, tj.K. 27 S.C. 149.) The hank 
is the holder, lint subject to any defence which might he set up 
against the principal ; see notes to see. .76 of the Bills of Ex- 
changc Act.

If a cheque is deposited for collection and presented with 
due diligence to the drawee bank and dishonoured, the mere 
fact that the collecting hank has credited the payee with the 
amount of the cheque is not evidence that the cheque was in­
tended to Is- discounted, and the entry in the hooks of the col­
lecting hank may he reversed and the payee of the cheque 
charged with the amount (Keg. v. Hank of Montreal. 1886. 1 
Can. Ex. C. K. 154). A bank accepting the deposit of 
a certified cheque and crediting the depositor with the 
amount accepts it for tile purpose of cashing it as the depositor's 
agent, and cannot, in the absence of express agriamient to that 
effect, lie deemed to have acquired title to it in consideration of 
the credit entry, and thus to have gratuitously guaranteed its 
payment by the drawee hank, ((laden V. Newfoundland Sav­
ings Hank. 118991 A.C. 281.) Hut it has been held in Capital 
& Counties Hank v. Gordon, 11903] A.C. 240, that where a hank 
credits a customer with the amount of a crossed cheque de­
posited by him, and allows him to draw against the amount so 
credited before the cheque is cleared, the hank becomes a holder 
for value, and therefore, when the cheque is paid, the hank does 
not receive payment merely as agent for collect ion and "for 
its customer" within the protection of sec. 175 of the Bills of 
Exchange Act.

A collecting hank in accordance with the ordinary rule gov­
erning agents, can receive payment of a draft sent to it for 
collection in money only, and cannot bind its principal by set­
ting off an amount due to it by the acceptor against the amount 
of the draft. (Donogli v. tlilh-spie, 1894. 21 A.II. 292.)

*
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4. Incidentally the business of a bank as a dealer in money, 
ite, involves the issue in exchange for money of instruments 
whereby the bank in effect acknowledges its obligation to pay 
money to or honour drafts of the holder or other person entitled 
under the terms thereof, as the case may be.

A bank which sells a draft payable at another place is, in b*uc <'f 
ore view of the transaction, an agent for the transmission °f ipttoff 
money, but the transaction may rather hv regarded as a deal- credit, 
ing in money and instruments of credit. Similarly with letters of 
credit issued by a bank. Sec. 7ti authorizes the bank to carry 
mi business as a dealer in gold and silver coin and bullion, bills 
of exchange, etc.

5. .1 bank may serve the purpose of providing the public 
u ith a paper currency in the shape of its promissory notes.

A bank under the Hank Act is a Hank of I .sue. By see. (il Bank of 
«•I the Act it is authorized to issue and re-issue notes payable to INSUe- 
bearer on demand and intended for circulation. See notes to 
that section.

(I. A bank is also a lender of money.
The profitable conduct of the business of banking neceasar- tending of 

ily involves the lending of money by way of allow ing money, 
overdrafts on current accounts, making loans in the form of 
advances on discounting bills and notes, etc. Lending is natur­
ally accompanied by the acquisition of various kinds of security.

In so far as the bank lends to a customer the normal rela­
tion of the parties is inverted.

A bank chartered under the Hank Act is a Hank of Discount.
To ascertain its lending powers reference must lie had particu­
larly to sec. 7ti which specifies various kinds of property upon 
the security of which a bank may lend money, and other kinds 
of property upon the security of which it may not do so. except 
as expressly authorized in other parts of the Act. See notes to 
that section where reference is made to all the sections relating 
to the lending powers of a bank.

The funds in the hands of a bank available for lending, or Trading 
its trading capital, are made up of capital.

1. The invested capital, that is the cash paid up on sub­
scribed shares.
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2. The borrowed capital, derived from 
(k) Notes in eireiilation—the amount of which, except in 

the ease of the Bank of British North America, may In- equal to, 
hut not greater than, the invested capital.

(/>) Deposits id' customers the amount of which may In* and 
usually is many times the invested capital.

(c) Money received for drafts, letters of credit, etc., which 
must Ik* repaid in another place and at a future time.

The trading capital, Iwrrowed from one group of persons in 
one way or another, is d to another group of persons in 
various ways. The difference lietween the amount the hank 
earns on its capital, its exchange and collection charges, charges 
for keeping accounts and for acting as depositary of valuables, 
etc., on the one hand, and on the other hand, the amount it pays 
to those from whom it borrows, expenses of the bank, deduc­
tions for bad debts, etc., form its profits. Out of these profits 
it may pay dividends and bonuses, and create a rest or reserve 
fund for contingencies.

7. A haul,- is soon times the bailee of title deeds and other 
valuables in small compass entrusted to it by its customer for 
safe custody.

y The bank is a mere bailee of property deposited for safe 
keeping by the customer, and if it receives no special remunera­
tion for allowing the deposit, it is not liable for loss by the theft 
of a bank servant, provided it took such care as a man would 
take of his own property. (Giblin v. McMullen, 1869, L.R. 2 
!*.('. 31S ; 16 K.R. r>78. and cases noted at end of latter report ; 
3 R.e. 613.) The doctrine of Giblin v. McMullen is probably 
not applicable to eases of arising under the Civil Code
of Lower Canada; see an article by E. Fabre Surveyor in 11 
Journal C.B.A. 346. 4 Can. L.R. 39, where the whole subject of 
the liability of a depositary or bailee is discussed with special 
reference to the law of (Quebec. ,

But the law of Quclieo, like that of the other provinces, re­
cognizes the distinction between a bailment for reward and a 
gratuitous bailment, the latter being more properly called a 
deposit.

II a commission is paid for the safe-keeping, a higher degree 
of care is required than in the east* of a gratuitous bailment. 
(In re Cnited Service Co., Johnston's Claim. 1870, L.R. 6 Ch.

4

5896
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212.) Tlu* last mentioned case and (iiblin v. McMullen are dis- Sec. 76. 
cussed, in connection with the recent case of Langtry v. Union 
Bunk, in the Solicitors Journal for the 28th September, 1895, 
quoted at some length in 3 Journal (MLA. 19b. In Langtry v.
P h ion Bank, a theft of jewels deposited with a bank was effected 
by means of a forged delivery order presented to the bank, and 
the bank was held liable to the owner. In this country the safe 
custody of valuables is usually by trust companies
or safe deposit agencies which have special facilities for the 
purpose.

Property deposited for safe-keeping only is not subject to the
bank’s general lien ; see notes to see. 77.

TIIE BUSINESS AND POWKB8 OF A BANK.

76. The bank may,—
(a) open branches, agencies and offices ; Generally.
(b) engage in and carry on business as a dealer in gold and 

silver coin and bullion;
r) deal in, discount and lend money and make advances 
upon the security of, and take as collateral security for 
any loan made by it, bills of exchange, promissory notes 
and other negotiable securities, or the stock, bonds, deben­
tures and obligations of municipal and other corporations, 
whether secured by mortgage or otherwise, or Dominion, 
provincial, British, foreign and other public securities ; 
and,

4) engage in and carry on such business generally as ap­
pertains to the business of banking.

2. Except as authorized by this Act, the bank shall not, either Exception*, 
directly or indirectly,—

(a) deal in the buying or selling, or bartering of goods, 
wares and merchandise, or engage or Ik* engaged in any 
trade or business whatsoever ;

(b) purchase, or deal in, or lend money, or make advances 
upon the security or pledge of any share of its own capital 
stock, or of the capital stock of any bank ; or,

2735
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See. 70.

Authorized
business.

(c) lend money or make advances upon the security, mort­
gage or hypothecation of any lands, tenements or immov­
able property, or of any ships or other vessels, or upon the 
security of any goods, wares and merchandise. 53 V., c. 31, 
s. G4.

The negative portions of this section, except as to lending 
money on the shares of other hanks, are taken from the Act of 
1871. The remainder of the section, granting certain powers to 
the hank, was expressed in that act in the short clause: “The 
hank may open branches or agencies and offices of discount and 
deposit and transact business, at any place >r places in the Do­
minion.” These powers were amplified in subsequent acts. The 
section was divided into its present sub-sections and clauses in 
1906. In other respects the section in its present form dates 
from 1890, and is a consolidation of secs. 45, 40, 59 and 60 of 
K.S.C., 1886. c. 120.

This section expressly authorizes a bank to do certain speci­
fied classes of acts, and forbids it to do certain other specified 
classes of acts the prohibition, however, being subject to a very 
important qualification.

The authorized acts arc as follows:—
(a) To open branches, agencies and offices.
(b) To engage in ami carry on business as a dealer in gold 

and silver coin and bullion.

(r) To deal in 
To discount 
To lend money and 

make advances on 
the security of, and 
ami to take as colla­
teral security for 
any loan made by it

((/) To engage in and carry

bills of exchange and pro­
missory notes and other nego­
tiable securities, or the stock, 
l>onds, debentures and obliga­
tions of municipal and other 
corporations, whether secured 
by mortgage or otherwise, or 
Dominion, provincial, British, 
foreign and other public 
securities.
on such business as generally

appertains to the business of banking.

To open branch*8. agencies and offices.
Branch banks are merely separate offices of the principal 

bank (Prince v. Oriental Bank, 1878, 3 App. Cas. 325), so that
Branche*.
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accounts kept at different branches may be consolidated by the 8cc. 76. 
bank (Uarrett v. McKewan. 1872, L.R. 8 Ex. 10), and a sum 
payable at a branch may be paid by the bank at the head office 

Irwin v. Hank of Montreal, 1876, 38 lT.C.R. 375: Rain v. Tor- 
ranee, 1884, Man. R. 32).

Branches are, however, treated as distinct banks for purposes 
of notice of dishonour and payment of cheque's (Prince v. Or­
iental Bank, supra; London City, etc.. Bank v. Cordon. (1903]
AC. 240; Reg. v. Bank of Montreal, 1886, 1 Can. Ex. C.R. 154, 
and cases cited ; but see SteinhofT v. Merchants Bank, 1881. 46 
V.C.R. 25; Fielding v. Corry, (1898] 1 Q.B. 268, and sec. 100 
of the Bills of Exchange Act as to notice of dishonour).

An agency is a different thing from a branch. An agent or Agencies, 
correspondent bank collects cheques, notes, etc., cashes drafts 
drawn against it, retires bills according to instructions, and dot's 
almost all that a branch bank may do. The main difference is 
that an agency receives a commission as its remuneration while 
a branch is merely an office of the bank in another place, and its 
profits belong, and its expenses and losses are borne, by the 
imnk of which it is a branch.

A bank acting as agent may be liable for negligence accord­
ing to the ordinary principles of the law of agency applicable 
to the particular circumstances: see notes, supra, p. 133.

The agent bank is the agent of the bank which employs it, 
anil not the agent of the latter’s customer, so that if the agent 
collects money for the customer’s account, the customer’s bank 
is liable to account for the money collected. (MacKersy v. Ram­
say, 1843, 9 (’I. & F. 818.)

To (Ual in, discount, etc.
To deal in bills of exchange, etc., is to traffic or trade in 

them, i.c., to buy and sell them, or to lend on them. (Cf. Jones 
v. Imperial Bank, 1876, 23 Or. 268. at p. 275.)

A bill is discounted when in consideration of a sum paid by 1 >i«count 
tin- bank, the transferor endorses it to the bank, or when, with-of hil1- 
out endorsement, he becomes liable to the bank by agreement or 
custom in respect of the payment of the amount of the bill.

Mart on Banking, 2nd. cd., 1906, p. 616.)
The discount is the deduction or drawback made from an 

advance of money upon a bill; the difference between the price
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Sec. 70.

Discounting 
not h form 
of loan.

paid ami tin* fan* value of the hill. ( In re Land Securities Co., 
Ex parte Farquhar, 11896J 2 t'h. 220; ef. London Financial 
Association v. Kelk, 1883, *20 Ch. I). 107. at pp. 134-5.)

Hart on Hanking (p. 010) lays down the further propositions 
that discounting as carried on by hanks is essentially a form of 
lending, and that the advance upon every bill or note discounted, 
without reference to its character as business or accommodation 
paper, is properly denominated a loan, for interest is predicable 
only of loans, being the price paid for the use of money (citing 
Fleckner v. Hank of the U.S.. 1823. 21 l\K. (8 Wheaton) 338, 
at p. 350, and National Hank v. Johnson, 1881, 104 V.S. 271, at 
pp. 27ti-7). Hut, as pointed out by a reviewer in 22 L.Q.K. 453 
(1906), an ordinary discounting is an absolute sale of a claim 
against a third party (embodied in a negotiable instrument of 
which the ownership passes to the purchaser), with an implied 
guarantee, on the vendor’s part, of the payment of the claim 
at maturity. A bank winch discounts a hill holds it, not as a 
mortgagee or pledgee, hut as an out and out holder. (In re llal- 
lett & Co., 118941. 2 (J.H. 256.) In every borrowing transaction 
the borrower has to repay the amount lent to him at a fixed date 
or at a fixed period after notice or on demand; if any property 
is transferred to the lender hv way of security for the loan, 
the borrower is entitled to redeem such property on repayment 
of the loan with interest. On the other hand, a bank which dis­
counts a hill for a customer does not become entitled to a claim 
for the repayment of the amount paid or credited to the cus­
tomer ; in the event of the hill being dishonoured, the hank, if it 
complies with the prescribed formalities, acquires a claim for 
damages under sees. 134 d ,w/.. of the Hills of Exchange Act, 
hut this claim for damages is in the nature of a claim for breach 
of warranty, and cannot by any stretch of language be des­

cribed as a claim for the repayment of a loan. The hank, while 
it holds the hill, is the absolute owner thereof ; the customer 
would not under any circumstances have a right to redeem it.

If the customer is not the acceptor or maker of a hill or note 
discounted the hank must have recourse primarily against the 
acceptor or maker, and Ims recourse against the customer only 
after default and notice to him. (Rouquette v. Overmann, 1875, 
L.R. 10 i^.H. 525; ef. In re Oomcrsnll, 1875, 1 Ch. 1). 142.)

The discounted paper becomes the property of the bank, and 
if it is lost or destroyed the loss falls upon the bank, ((’arstairs 
v. Hates. 1812, 3 Camp. 301.)
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A bill is pledged when the holder in consideration of a loan, ^c* 76. 
deposits the hill with the lender merely as a security. In this pi.-dge of 
ease the interest of the lender in the bill is limited to the bill, 
amount secured by the deposit. ( Reid v. Furnival, 1833, 1 Cr.
& M. 538.)

A hill is bought when, in consideration of a sum paid, it is Purchase of 
transferred without endorsement, or endorsed without recourse, 
and the transferor does not become res for its payment
to the person who ink»** it. This is a different transaction from 
one in which a person desiring to remit money to a distant place 
buys from a bank, and the hank sells to him, a bill drawn by 
it jipon its correspondent in the place of payment. (See Misa 
v. Currie. 187ti. 1 App. Cas. 554.)

All these forms of dealing in hills are covered by the com­
prehensive language of sec. 7li. The powers given also include 
that of taking hills, etc., as collateral security for past

('••II a tend security.
Collateral means literally situated at the side, lienee parallel 

or additional, and not, if the nature of the transaction does not 
require it. secondary. (In re A thill, 1880, 10 Ch. I). 211.)

Collateral security is any property which is assigned or Collateral 
pledged to secure the performance of an obligation and as addi- 
tional thereto, and which upon the performance of the obliga­
tion is to be surrendered or discharged. If the creditor upon 
payment of the debt fails to return the property taken as col­
lateral security, he must account to the debtor for the face value 
of the property, in the absence of evidence to shew that such 
value could not be realized. ( Vnion Hank v. Klliott, 1902, 14 
Man. K. 187 ; Ryan v. McConnell, 1889, 18 O.H. 409.)

A hank can sue upon paper taken as collateral security when 
it becomes due, and before the maturity of the debt secured by 
such paper. ( Shaw v. Crawford, 1857, 16 U.C.R. 101 ; Ross v.
Tyson, 1869, 19 C.l\ 294.) As to realization of security, after 
default in payment of the secured debt, see notes to sec. 78.

Hut, when a bank gives a customer “a line of credit, to lie 
secured by collections deposited/’ it is hound to credit the cus­
tomer with the « made from time to time on
collateral not»** deposited with the bank by the cus­
tomer in accordance with the memorandum. It cannot hold the 
payments in a suspense account until the maturity of the eus-

7
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Sec. 70. turner's own paper given to the bank to cover the line of credit, 
and take judgment against the customer for the full amount of 
that paper. ( Molsons Bank v. Cooper, 1898, 26 S.C.R. 611, 
affirmed by the Judicial Committee, reported 26 A.R. 571.)

Ducumknts which may be taken as Collateral Security.

Bills of exchange ami promissory notes.
See Bills of Exchange Act, infra.

Other negotiable see s.
See C r XXX., where the subject of negotiable securi­

ties, other than hills, notes and cheques, is discussed.

Storks, bonds, debentures and obligations of corporations.
< The power to lend money upon shares, etc., involves the 

power to do any prudent or proper act with a view of obtaining 
the benefit of such security, as for instance to have the shares 
transferred absolutely to the bank and to register the bank as 
shareholder. (In re Asiatic Banking Corporation, Royal Bank 
of India’s Case, 1869, L.R. 4 fh. 252.) As to powers of realiz­
ing securities, see notes to sec. 78.

A bank is expressly authorized to take as collateral security 
bonds of corporations. By this means it may, in effect, lend 
money to the holder of such bonds on a mortgage of lands. The 
bank cannot take direct to itself a mortgage of lands except as 
additional security, but if a company issues bonds secured by 
mortgage and pledges the whole issue to the bank, the transac­
tion will then be within the enabling clauses of this section. The 
company might be incorporated for the express purpose of 
acquiring lands and issuing bonds to he secured by mortgage of 
such lands, so as to t * "i* the bank to lend money upon what 
would otherwise be unlawful security.

As to the validity and negotiability of bonds, etc., see Chap­
ter XXX., infra.

Trusts and claims of the third partus relating to shares and 
negotiable securities lain n by tin bank as collateral security. 
Under section 52 a bank is not bound to see to the execution 

of any trust to which any shares of its own stock is subject. If,

5

4

4
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however, it takes us security shares held in trust with actual Sec. 76. 
notice of the trust, as for instance, when the shares prior to 
tl. :r t.\:i.s;vr to the bunk stand in the transferor's name “in 
trust” (Bank of Montreal v. Sweeny, 1K87, 112 App. Cas. G17;
Birkheck v. Johnston, 1902, 3 O.L.R. at p. 507, S.C. l> O.L.R.
258), the bank must decline to accept the property until it has 
ascertained that the transfer is authorized by the trust, or it 
must take the chance of finding that there is somebody with a 
prior title to demand a transfer from the transferor. (Cf.
Sheffield v. London Joint Stock Bank, 1888, 13 App. Cas. 333, 
distinguished in London Joint Stock Bank v. Simmons, (1892]
A.C. 201: Kuphucl v. McFarlane. 1890, 18 S.C.It. 183; London 
& Canadian v. Duggan. [1893] A.C. 500; Pctry v. Caisse 
d’Kconomie, 1891, 19 S.C.K. 713.)

Pledge's of negotiable securities, or securities treated by the Pledge of 
market as negotiable (see Chapter XXX., infra), to a bank, 
which lends money upon them, in good faith and without notice 
that they are the property of a third person, pledged without 
his authority, can lie held as security by the hunk against the 
owner. The bank can hold the securities notwithstanding that 
they are pledged in a block by a broker who in the common 
course is known to hobl securities belonging to his principals, 
i London Joint Stock Bank v. Simmons, [1892] A.C. 201.)
The same rule applies to the proceeds of a cheque carried to 
broker's account by a bank which did not know, and had made 
no enquiry, whether the money paid in was in the broker’s hands 
as agent or otherwise*. (Thompson v. Clydesdale Bank, [1893]
A.C. 282.)

Share certificates and transfers are not negotiable instru- Share 
incuts. In Kumball v. Metropolitian Bank, 1877, 1 Q.B.D. 194, 
scrip certificates to bearer for shares in an English joint stork negoiiah!" 
eoiiipany were held to he negotiable, hilt in Ixmdon & Count) instrument.. 
Hunk v. London & River Plate Bank, 1887, 20 Q.B.D. 232, N 
V. 21 Q.B.D. 535, share eertitiratea of the Pennsylvania Ilnil- 
road with blank transfer forms endorsed on the hark were held 
not to he negotiable instrumenta notwithstanding evidence that 
the»1 shares were treated as negotiable by delivery on the Eng­
lish market. See also Smith v. Walkerville, 189ti, 23 A.It. 95, 
and an article by Z. A. Lash in 7 Journal C.B.A. 117.

A person taking share certificates fur value without notice 
of any infirmity in the title would not have a right to hold them
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Pledge of 

certificate.

ns against a prior owner wlu> had never intruded to part with 
the property in them. It' there has been no intent on the part 
of the owner to transfer them, a good title van tie obtained 
against him only if he has so noted as to preclude himself from 
setting up a claim to them. (Colonial Bank v. Cady. 1890, 15 
App. Cas. *2t>7, 2*3, and see Société 1iénérale v. Walker, 1885, 
11 App. Cas. 20, and eases cited.) In Smith v. Rogers, 1899. 
30 O.R. 25ti, (where many of the eases are collected), it was held 
that the registered owner, by endorsing a certificate of shares 
with a transfer and power of attorney in blank and delivering 
it to a broker, had so acted as to estop himself from setting up 
his title as against a bank with which the certificate was improp­
erly deposited by the broker as security, in view of the evidence 
given that according to the usages of the stock exchanges of 
Ontario and Quebec such a share certificate so endorsed passes 
from hand to hand and is recognized as entitling the holder to 
deal with the shares as owner ...id pass the property in them by 
delivery, or to fill in the blank with his own name and have tin- 
shares so registered on the hooks ot the company. It was held 
in that case that the bank was entitled to hold the shares as 
against the owner. There was no question of the rights of a sub­
sequent transfer by the registered owner, anil the ease does not 
decide that the bank was not obliged, as against another trans­
feree, to complete its title by procuring itself to be registered 
on the books of the company.

A note upon a share certificate that “without the production 
of this certificate no transfer of the shares mentioned therein 
can he registered” does not amount to a representation to or 
contract with the holder of the certificate that the shares will 
not be transferred without production of the certificate, but is 
only a warning to the owner of the shares to take care of the 
certificate because lie cannot compel the company to register a 
transfer without its production, i Rain ford v. Keith, |190o| 
1 ( h. 291»; S.C. reversed on the ground that the company had 
notice in fact of the claim of a third party, [1905) 2 (’ll. 147.)

The effect of a certificate is to preclude the company issuing 
it from den>ing that at the time it was issued the person named 
therein as the owner was entitled to the shares. The certificate 
will not give b» a transferee from the person so named a good 
title as against an innocent, though sulmequetit, transferee, whose 
transfer is duly registered without production of the certificate, 
iSmith v. Walkvrville, 1*911. 23 A.R. 95.)
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linn rul liiinkiiiij powcri.

Si r notes at the lieginning of tlii» chapter.
A hinik may take as collateral security the assignment of a 

1'nliey of lire insurance upon property in which the hank has 
no interest. The hank is rut it les I to payment of the proceeds of 
i nan ranis' il by the owner of the property and made
payable ill ease of loss to the bank as its interest might appear 
under a verbal agreement between the bank and the owner that 
the property should be insured in the bank's favour as secur­
ity for advances which the bank might make from linn to time. 
Tins is the general banking powers and not within the
prohibition of see. 711. (Re Shediae Hoot di Sins' Co., 1905, .'17 
YH.lt. 98.)

A bund of tile customer and other parties ( Moll'att v. Mer­
chants Hank, 1HN5, 11 S.C.It. 4ii>, or an assignment of a debt 
Hi unie v. ljueliee Hunk. 1902, :l O.Ij.lt. 541; Merchants Hank 
\ Uarveuu, 1898, () lt. 15 S.C. 925), may Is- taken as security.

A bank may also make advances upon the assignment of 
moneys payable under emit racla existing or future, or upon the 
si Iairily of any chose in action, except in so far ns the Hank Art 
expressly excludes such transactions. (Molsous Hank v. Cars- 
rsden, 1892, 8 Man. R. 451.)

I'koiiihitions ok Section 70.

The second part of the sis'tion is in restriction of the powers 
of the bank, and provides that. ••except an aiillioriznl by llu.i 
• lit." the bank shall not, either directly or ilidins'tly,

" Heal in the buying, or selling, or bartering of gisais, 
•ares and merchandise, or engage or Is- engaged in any trade 
or business whatsoever;

!• I’lirehase, or deal in, or lend money, or make advanees 
iipmi the security or pledge of any share of its own i stock, 
or of the capital stock of any bank ; or

land money or make advances upon the security, mort­
gage. or hypothecation of any land, tenements or immovable 
property, or of any ships or other vessels, or upon the security 
of any gisais, wares and merchandise.

10—HASH ACT.
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Sec. 7fl.
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Sec. 711.

Contract of
toAII V if id
although 
% s-uriy

Ext i pi as authorized by this Act.
Tin- exceptions provided for by this clause are important, 

and aiv noil aim'd in tliv llrst sub-section of this section anil in 
sees. 77-89 ; Mv I'sprcially sirs. SO, s4, Hti and 88.

Effect of tin .Id upon transactions entend into in contravention 
itf its provisions.

It lias Isrn said that the prohibition of the Art is a law of 
publie policy in tin- publie interest, and any transaction in vio­
lation thereof is necessarily null and void; that no court cun be 
called upon to give rlfis-l to any such transaction or to enforce 
any contract or security on which money is lent or advances 
as tbits prohibited are made. I Bank of Toronto V. Verkins. 1884, 
8 S.C.K. at p. 61(1; cf. Bathgate v. Merchants Bank, 1888, it Man.
R. at p. air».>

This dictum must, it would seem, Ik- coiillned to the effect of 
the Ad upon the validity of the sm-urity taken. If a hank takes
as security for an advai....  an assignment of a kind forbidden
by the Act. it cannot enforce the security. The hank incurs a 
penalty under sis-. 1 III. lint the contract of loan is valid and tin- 
property nevertheless passes to the hank National Bank of 
Australasia v. Cherry. 1870, I,.II. :l V.C. 399, at 307; Ayers v. 
South Australian Banking Co.. 1871. I,.II. 3 V.C. o4s, at p. uu9). 
Upon repayment of tin* loan the hank is lamud to restore the 
property or to pax ils value I F.xehange Bank V. Fletcher, l>é“l. 
Ill S.C.II. 378». The horrmxer who lias ........veil the money can­
not, in bis own defence, ipicstion tile bank's power to lend, nor 
ran his creditors, who have no other rights in this respect than 
the debtor himself. The fad that the taking of the security is 
ultra vins of the hank may perhaps affect (he pledge as regards 
third parties int rested in the property pledged but ihs-s not affect 
the borrower's contract to pay. - Holland v. Caisse d'Economie,
1895, 34 s.c.ll. 4(15; in this ease there was in .........barter of tin-
hank no direct prohibition of tin- transaction in question.)

The invalidity of the security taken would not affis-t the
existent...... . tin- debt ; even if .......... intrnet should he deemed to
Ik- non-existent, tin- bank would l e entitled to recover the money 
advanced. In re l.nnglmx, 1891, (j.li. 4 S.C. 65; Canadian 
Bank of Commerce v. McDonald, 1906, 3 West. L.R. 99.)

A prohibiting statute does not in-eessarily import nullity if 
the transaction is valid a....idling to tin- general law, but if the
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luiik Keeks to obtain a priority over other creditors by virtue of Sec. 76. 
iht Act, and the general law confers no priority, it is necessary 
lui ilit‘ bank as against the creditors of the transferor to shew 
that the transaction was in precise accordance with the provi­
sions of the Act. (Royal Canadian Hank v. Ross, 1H77, 40 U. 
f.K. Kit), and cases cited at p. 473.)

Ihaling in tin buying, selling or bartering.
The ion of the Act is against ttenting in the buying Prohibited

or selling of goods, etc., that is against a transaction which is acts, 
primarily a purchase or sale. The bank must not traffic in 
goods ; it cannot buy them with a view to si" again at
a profit (Morse on Banks and Banking, sec. 77). Such traffic 
would not fall within any department of banking, but would 
in- engaging in trade or business. If, however, a borrower who 
has pledged goods to a bank as security for a debt, makes de­
fault and gives the hank a release of his interest in such goods, 
the bank would not be prohibited from selling them, and to that 
ext.nt engaging in the buying and selling of gisais.

The Act does not forbid the guaranteeing by the bank of 
the purchase price of goods (Molsons Bank v. Kennedy, 1879,
M Rev. Leg. 110), but a bank could not be lamnd by a warranty,

» press or ", on the sale of gisais acquired by it in con­
travention of the Act. (Radford v. Merchants Bank, 1883, 3 
)) |(. 529. )

Truth or business.
This Act has already (in this same section and also, in see.

U referred to “the business of banking,” and the word busi­
ness in the sense of “the occupation of conducting trade or 
monetary transactions of any kind” (Century Dictionary) 
would include banking. Trade comprehends every species of 
exchange or dealing, either in the produce of land, in manufac­
tures, or in bills or money. It is chiefly used, however, to de­
note the barter or purchase and sale of goods, wares and mer­
chandise, either by wholesale or retail.

Slum of its oun e a pilot stork or of the capital stock of any bank.
The prohibition against a bank’s lending on the security of 

its own shares was contained in the general Banking Act of

C4C

A23B

70



us HANK AIT, B.8.C. V. ‘29.

Soc. 76. 1871. Sop, however, sec. 77 which given the Imnk a privileged
lien upon its own shares for a debt due to it from a shareholder. 

Bank not to The privilege of taking »•. security the shares of another 
lend on bank was i,,,f abolished until 1H79 (ef. Carnegie v. Federal 
8 ,ms' Bank. 1884. f> O.K. 418). The prohibition to make advances on 

the security of shares of another hank applies to the hank and 
not to the borrower. (Kxcltange Bank v. Fletcher. 1890. 19 S. 
C.K. 278 and see note, tupra, under this section, as to the effect 
of transactions entered into in contravention of the Act.)

The word “hank" is defined hv sec. 2 as any hank to which 
this Act applies, hut </#wn whether dealing in the shares of a 
foreign hank is not within the prohibition of this section.

The prohibition is subject to see. 80. See also notes to sec.
77.

One of the obvious evils of permitting a hank to hold its own 
Stock absolutely is that the double liability imposed upon share­
holders by see. 125 would lh- rendered illusory as regards stock 
held by the bank itself. The pledge to a bank of shares of ils 
own stock would lie objectionable on the same ground because 
there would always be the possibility of the borrower's making 
default or becoming bankrupt and the bank's having to acquire 
the shares absolutely.

If a bank acquires shares of its own stock by forfeiture under 
sec. 40 for non-payment of calls, it is obliged under see 41 to 
sell them within six

Where a bank in contravention of the Act trallies in its own 
shares, and in tin* course of such traffic certain shares are trans­
ferred to the cashier in trust for the bank, bis transferees may 
perhaps have a right to rescind Indore the failure of the bank, 
hut cannot do so afterwards. The transaction is not a nullity, 
and becomes by the suspension of the bank, of unimpeachable 
validity as between the transferee and the liquidator. (He 
Central Bank, Nasmith's Vase. 1888. Ill O.K. 292, 18 A.R. 209; 
ef. Henderson's Case, 1889, 17 O.K. 110.)

Security mortgage or h y pot In cation of any lands, tenements 
or immovable property.

The prohibition as to mortgages of real estate is subject to 
sec. 80.

4
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The object of this prohibition and. to a lew degree, that 8ec. 76. 
against engaging in trade or business or dealing in the buying, prohibited 
selling or bartering of goods, is to prevent a bank from locking 
up its assets and to oblige it to keep them in the form that 
renders them most available. Under the system governed by the 
A<*t. the greater part of the assets of a bank including its paid- 
up capital, its deposits, and the amount of it* note issue, are 
constantly in process of being collected or paid in and again 
loaned out or circulated.

This enables the bank to meet the demands of the people and 
to supply them with the money for the proper conduct of com­
mercial transactions. It facilitates the bringing to the 
markets of the world of the lumber, wheat and other products 
of the Dominion.

Ur of any ships or other vessels.
See McDonell v. Bank of Upper Canada, 1850, 7 U.C.R.

This prohibition is now subject to the provisions of sec. 85.

Goods, wares and merchandise.
One clause of this section forbids dealing in the buying, sell­

ing. etc., of goods. Another clause prohibits lending money on 
their security. The clauses are subject to the provisions of secs.
Mi to 90, as well as of sec. 80.

The expression “goods, wares and merchandise,” is defined 
h> see. 2( f) to include, in addition to the things usually under­
stood thereby, timber, deals, Imards. staves, saw-logs and other 
timber, petroleum, crude oil and all agricultural produce and 
other articles of commerce.

Debts are not included in gisais, wares and merchandise, and 
therefore a hank may take an assignment of a debt due to the 
borrower from his depart tiers. (Rennie v. tjueliec Bank, 1902,

! O.U.R. 541, at p. 545; ef. eases cited, supra, under “General 
Banking Powers.”)

77. The bank shall have a privileged lieu, for any debt i0
or liability for any debt to the hank, on the shares of its own ,mv‘‘ "f®upon the
capital stock, and on any unpaid dividends of the debtor or per- stock of its 
son liable, and may decline to allow any transfer of the sharesdeb,OM 
"f such debtor or person until the debt is pc id.
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See. 77. 

Sale of

Notice.

Transfer.

Effect of 
transfer.

Lien upon 
debtors

2. The bank hIihII, within twelve month* after the debt
has accrued and lieeome ‘ . sell Much share* : Provided
that notice shall lx* given to the holder of the shares of the 
intention of the bank to sell the same, by mailing the notice, 
in the post office, post paid, to the last known address of the 
holder, at least thirty days prior to the sale.

3. |Tpoll the sale Iteing the president, vice-president,
manager or cashier shall execute a transfer of the shares to the 
purchaser thereof in the usual transfer tmok of the bank.

4. Such transfer shall vest in the purchaser all the rights 
in or to the said shares which, were possessed by the holder 
thereof, with the same obligation of warranty on his part as if 
he were the vendor thereof, but without any warranty from the 
bank or by the officer of the bank executing the transfer. 53 V., 
c. 31, s. 65.

ruder the Act of 1871 the lien of the bank upon a debtor's 
shares or unpaid dividends secured only an “overdue debt to 
the bank (see Cook v. Koval Canadian Bank. 1873, 2(1 (lr. 1 ; ef. 
In re Stockton Malleable Iron Co., 1875, 2 Ch. I). 101). In 1880 
the lien was extended so as to cover “any debt or liability for a 
debt” to the bank.

Cf. sees. 43 and 44, which impliedly preserve the bank's lien 
in ease of attempted transfer by tin* debtor, or of a sale under 
a writ of execution, of the shares to which the lien extends.

Such lien may be discharged by a new arrangement between 
the bank and the debtor, the terms of which are incompatible 
with the retention of the lien or which shew an intention to 
waive it. of Africa v. Salisbury, 11892) A.C. 281.)

Section 76 forbids a bank to make an advance upon the secur­
ity or pledge of shares of its own capital stock. The only safe­
guard against the bank's making an advance, ostensibly upon 
other security, but really upon the security of its lien upon such 
shares, appears to be the necessity of selling the shares within 12 
months after the debt has accrued and become payable. The 
bank is by sis*. 145 liable to a penalty, if it neglects to sell such 
shan*s within 12 months or if it sells them w ithout 30 days’ pre­
vious notice in writing to the holder of the shares.

4

55

4
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As to the effect of the hank’s representation in regard to the See 77. 
amount of its c\ ‘ against a shareholder * to a person win» Lien upon 
purposes making a loan to a third party upon the security of debtor ■ 
shares of the hank, see Cook v. Royal Canadian Bank, supra, it 8 ireM' 
is incumbent upon the person seeking the information to notify 
the person of whom the enquiry is made of the purpose for which 
tin- information is sought, in order that the latter may have the 
op|Hirtunity of making such investigation as will enable him to 
reply correctly and with due caution. Otherwise the enquirer is 
not entitled to act upon the representation made or hind by 
such representation the person making it. or his principal (ibid.).

General lien.
The hank also has in the absence of any inconsistent special 

agreement (In re Bowl's, 1886, 113 Ch. D. 586), a general lien for 
nil that is due to it from the customer. (Re Williams, 1903, 7 
OLR. 156.)

The lien extends to all the securities and moneys of the eus-To what 
turner in its hands which have not been deposited for a partieu- ai‘»er»l b®n 
lar purpose (Davis v. Bowsher. 1794. 5 T.R. 488; 2CX cn 
RR. 650; Brandao v. Barnett, 1864,12 Cl. & F. 787 ; 69 R.R. 204;
Riddell v. Bank of Upper , 1859. 18 V.C.R. 139), hut
not to property merely deposited for safekeeping (Brandao v.
Barnett; Loose v. Martin, 1873, L.R. 17 Eq. 224). In re London 
ami (doin' Finance Corporation, [1902| 2 (’ll. 416, it was held 
that securities deposited with brokers, as cover for specific ad­
vances, hut left in the brokers’ hands after repayment, hern mo 
liable to the general lien. Neither the general lien (Jeffryes v.
Agra Bank, 1866, L.R. 2 Eq. 674). nor an express charge, can 
extend to further advances made after notice that the property 
sought to he charged belongs, or is mortgaged to, a third person.

Lumlori & County Bank v. Ratcliff, 1881, 6 App. (’as. 722;
Bradford Banking Co. v. Briggs, 1886,12 App. Cas. 29.)

The general lien exists only for debts due to the hank, where­
as the statutory lien upon its own shares covers not only any 
debt, but also any liability for a debt.

Enforcement of lien.
X mere lien carries with it no right of sale. ( Donald v. Suck 

mg. 1866, L.R. 1 Q.B. 585, at p. 604.)

4 4
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Soc. 77. But thv court may treat a mere deposit, e.g., of share certili- 
Enforoement cates, as a mortgage, and foreclosure may he obtained (Ilarrold 
of lien. v. Plenty, [1901J 2 ('ll. .114). in Brandao v. Barnett, supra, 

Lord Campbell says the right acquired by a general lien is an 
implied pledge, and a banker's lien is usually so treated.

In the ease of the statutory lien, the hank has a right to sell 
the shares at any time within twelve months after the debt has 
accrued and become payable, subject to the condition as to notice 
mentioned in the section. If the hank allows the twelve months 
to elapse without exercising the power of sale, it would not only 
become liable to a penalty under see. 145, hut it would then he 
confined to the appropriate remedy given by provincial law. The 
lien would still exist, but the statutory right of sale would be 
gone.

Colhterd 78. The stocks, bonds, debentures or securities, acquired and securities „muy Iw sold, held by the bank as collateral security, may, in ease of default
in the payment of the debt, for the securing of which they were 
so acquired and held, Ik* dealt with, sold ami conveyed, either 
in like manner and subject to the same restrictions as are here­
in provided in respect of stock of the hank on which it has 
acquired a lien under this Act, or in like manner as and subject 
to the restrictions under which a private individual might in 
like circumstances deal with, sell and convey the same: Pro 
vided that the bank shall not be obliged to sell within twelve 
months.

Right of sale 2. The right so to deal with and dispose of such stock, lamds, 
waived debentures or securities in manner aforesaid may be waived or 

varied h„ any agreement between the bank and the owner of 
the stock, bonds, debentures or securities, made at the time at 
which such debt was incurred, or, if the time of payment of the 
debt has been extended, then hv an agreement made at the time 
of the extension. 53 V., e. 31, s. tit».

The bank lias a right to realize security which matures before 
the maturity of the debt secured and apply the proceeds in pay­
ment of the debt i see supra, p. 141). This section has reference 
to the realization of securities after the maturity of the debt.
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In tin* event of default in repayment of an advance 8®®* 78.
u | m 'ii the security of stock of coronations other than the bank Réalisât ion 
nr upon other security, the hank has a power of sale similar to of security, 
that which it has in regard to shares of its own stock upon which 
it lias acquired a privileged lien under see. 77, but without obli­
gation to sell the same within 12 months. This obligation is 
d'sijiied only to prevent a bank’s dealing in its own stock ns 
prohibited by see. 7t>.

See also see. 80, which confers the same rights upon the bank 
in ivgard to personal or movable property as in regard to real or 
inn Livable property mortgaged or hypothecated to it. These 
rights include the power to purchase or sell given by sec. 81.

When the purchasers of goods give promissory notes for the 
price, and also hire receipts by which the property remains in 
the vendor until payment is made, and the vendor or other holder 
of the notes discounts them with a hank, the bank is also
to the hire receipts. The receipts are merely securities accessory 
to the debts represented by the notes, the bank not being able 
effectually to recover on the notes until the hire receipts arc 
forthcoming. (Central Hank v. (larland, 1890. 20 O.R. 142,

1 1891 18 A.R I »
A hank selling under the first part of this section merely 

transfers the rights of the pledgor and a warranty of title by 
him. but gives no such warranty itself (see sec. 77). The case is 
different, however, when the bank sells pursuant to sec 89; see 
notes to that section.

Section 78 in its present form dates from 1890, the part of 
subsection 1 after tin* words “this Act” having been inserted 
in that year. The effect of the amendment is to confirm the 
Lr••Moral right of realizing securities which the hank has in com­
mon with other pledgees of personalty. fU v. Suckling, 
l*hili. L U. 1 Q.B. 585, at p. 004.) A pledge as distinguished from 
a I i (see notes to see. 77), enables the pledgee to sell on default 
n payment, after notice to the * ' r. (Deverges v. Sandeman.
I'111- 1 Ch. at p. 593, ami authorities there cited.)

The method of realization is subject to the contract made at 
lh" Mine of the pledge. If the contract of pledge of stock to

ire an advance authorizes the bank, in the event of default, 
t • sell or dispose of the security without notice, and to apply the 
proceeds in lir^' * ion of the advance, a sale or loan of the

7

5
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Sale of 
security.

Acquisition

security before default made is tort ions, and the pledgor may 
elect, either to claim damages, or to affirm the sale and claim 
profits made by the bank. One element of the measure of dam­
ages is the highest point of the stock market between the conver­
sion and the first default, (Carnegie v. Federal Bank, 1884, 5 
O R. 418.)

Where the authority was “from time to time to sell the said 
securities—by giving 15 days' notice in one daily paper pub­
lished in the city of Ottawa—with power to the hank to buy in 
and resell without being liable for any loss occasioned thereby,” 
it was held that the power given was to sell by auction, and that 
the bank bad no power to sell by private contract. (Toronto 
General Trusts v. Central Ontario, 1905, 10 O.L.B. 347.)

In making a sale of property mortgaged to it, the bank must 
exercise proper care and discretion, and adopt such means ns 
would be adopted by a prudent man to get the best price obtain­
able. Otherwise it is liable to the mortgagor if it sells the pro­
perty at a grossly inadequate price (Prentice v. Consolidated 
Bank, 1880, 13 A.R. 09). In order that the best price may be 
obtained, it is usually advisable to sell collateral securities by 
public sale. (Toronto General Trusts v. Central Ontario, supra. 
and authorities cited at pp. 352-3.)

79. The bank may acquire and hold real and immovable pro­
perty for its actual use and occupation and the management of 
its business, and may sell or we of the same, and acquire 
other property in its stead for the same purpose. 53 V., e. 31, 
s. 07.

A power of the kind conferred by this section will be con­
strued liberally. (Morse on Banks & Banking, 4th ed., 1903, sec 
74.)

Where a company was empowered to acquire and hold for 
the purpose of its business, real or immovable estate, not exceed­
ing a certain sum in yearly value, it was held that the company 
acting in good faith must be the sole judge of what is required for 
the purpose of its business. ( Montreal v. Robert, 1190G) A.C. 
19fi.)

6
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60. The hank may take, hold and dispone of mortgages and Sec- SO. 
hypothèques upon real or personal, immovable or movable pro- Mortgagee 
p.rty, by way of additional security for debts contracted to the llu'J>(uhHpie» 
hank in the course of its business. °* n*ttl,y

2. The rights, powers and privileges which the bank is by An to 
this Art declared to have, or to have had, in respect of real 0r rM"lul,y 
immovable property mortgaged to it, shall be held and possessed 
by it in respect of any personal or movable property which is 
mortgaged or hypothecated to the bank. 53 V., c. 31, a. b8.

This section was divided into sub-sections in 190b. In other 
respects it is a transcript of the provision contained in the Acts 
of 1 Hfl7 and of 1871, except that the words “movable” and “im­
movable” have been added wherever they occur in the present 
section.

The section is one of the important exceptions to the prohibi­
tion of sec. 7tl against lending on the security or mortgage of 
lands, ships or goods. The investment of the money of a bank 
in property of this description would have the effect of locking 
up the assets of the bank and making them unavailable either for 
mercantile purposes, or for the purposes of meeting claims of 
depositors and of redeeming notes, etc. The same objection does 
not apply when additional security is taken on such property 
after an utvance has once been made (ef. Rennie v. Quebec 
Rank, 1902, 3 O.L.R. 541, and eases cited at p. 551). If the 
security taken is really <ulditiomil, it may at least save the bank 
from ultimate loss.

Primarily “contracted in the course of its business” means 
contracted in the past, and refers to advances made or indebted­
ness incurred prior to the giving of ffie mortgage.

Sometimes, however, it is sought to support a mortgage which 
is taken contemporaneously with the discounting of a bill or 
note In such a ease it has been said that it would he a question 
of fact for the judge or jury to determine whether the mortgage 
was in truth taken to secure the transaction on the bill or note, 
or whether the bill or note was created for the mere purpose of 
upholding and giving colour to the mortgage—n question of fact 
upon which the conclusion would be in general so uncertain as to 
make the mortgage very doubtful security (Commercial Rank v.
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Rank of Upper Canada. 1859. 7 fit*. 430). In Rank of Toronto v. 
Perkins, 1882. 8 8.C.R. 003, it was decided that a mortgage made 
as collateral security for a note discounted by the bank, the 
proceeds of which were placed to tin1 mortgagor’s credit on the 
same day as that on which the mortgage was made, was invalid.

In the ease of Re The Essex Land & Timber Co., Trout’s Case, 
1891. 21 O.R. 367. the facts briefly stated were as follows: One 
Trout had before the 27th of January, 1890. become responsible 
to the Rank of Montreal for tin* sum of #14.500 for the accom­
modation of a company of which lie was president. \limit that 
date he was requested to become further responsible by an en­
dorsement of the company’s notes, which he agreed to do, upon 
receiving from the company a mortgage upon certain lands. The 
mortgage was conditioned upon the payment by the company of 
the notes. It was assigned to the bank prior to the endorsement 
of the notes or tin» payment of the advances by the bank. Held 
no violation of this section.

The giving of a mortgage by way of security against which 
the customer may draw, is not authorized by this section, but 
in the event of a conflict of evidence as to whether a mortgage 
was taken to secure past advances only, or future advances as 
well, the court will lean to the construction which will make the 
transaction a lawful one. (Royal Canadian Rank v. Cummer, 
1869. 15 fir. 627.)

The bank may take a valid mortgage as additional security 
for an existing indebtedness, although the effect is to enable the 
customer to obtain further advances. In one case such a mort­
gage provided tlint it should continue a security for the existing 
indebtedness and all renewals or substitutions therefor and all 
indebtedness of the customer in respect thereof. After the mort­
gage was given the customer’s lira1 of credit was increased, but no 
separate account was kept of the liabilities secured by the mort­
gage and these further advances. The proceeds of the discounts 
and cash deposits were carried to the customer’s credit in one open 
current account against which lie drew cheques to retire the notes 
secured by the mortgage as they matured. It was held that this 
mode of book-keeping had not operated as a discharge of the 
mortgage debt. (Cameron v. Kerr. 1878, 3 A.R. 30; cf. Royal 
Canadian Rank v. Cummer, supra : Moffatt v. Merchants Rank. 
1884, 11 S.C.R. 46.)
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If a bank holding a mortgage as additional security for the Sec. 80. 
payment of certain notes, substitutes for these notes renewals Mortgage as 
from time to time, without, however, receiving actual payment, additional 
the whole series of notes and renewals form links in the same weur,ty- 
chain of liability which is secured by the mortgage. Although 
as a matter of book-keeping, the bank may have treated the first 
notes, and the subsequent substituted notes, as paid by the appli­
cation of the proceeds from time to time of the renewals, there is 
no payment in fact of the notes for which the mortgage was 
given. (Dominion Hank v. Oliver, 1889, 17 O.R. 402, and cf. 
Commercial Hank v. Hank of Upper Canada, supra.)

If a mortgage given to a bank is invalid on account of being 
security for future or contemporaneous advances in contraven­
tion of the Act, another mortgage upon the same or different pro­
perty may be executed as additional security after the debt has 
been contracted in the course of business or the advances made.
Sneh mortgage is perfectly good (Commercial Hank v. Hank of 
Upper Canada, supra ; Cirant v. Hanquc Nationale, 1885, 9 O.R.
411, 423: and ef. National Hank of Australasia v. Cherry, 1870,
L.R. 3 P.C. 299).

'Vhe taking of collateral security by way of mortgage does not 
effect a merger, or relieve the parties to any bills or note's from 
meeting them according to their terms before the mortgage itself 
comes due. If the hills or notes secured are renewed beyond 
the term of the mortgage, the security is not enforceable until 
the maturity of the bills or notes. (Molsons Hank v. McDonald.
1877, 2 A.R. 102.)

The property which may be mortgaged to the bank under this 
section is described in the widest possible language and would 
include any of the kinds of property referred to in sec. 76. It 
lias been held, for instance, that a bank may under this section 
take a bill of sale of horses by way of additional security from 
the owner of the horses, and may recover on promissory notes 
made in its favour by a person who purchases the horses from 
the owner. (Rank of Hamilton v. Donaldson, 1901, 13 Man. R.
378.)

A bank may take a mortgage of timber limits (Crant v.
Manque Nationale, 1885, 9 O.R. 411). It may take as security 
the interest of a railway company in a contract for the construc­
tion of certain ears and may lease them to the company (Hank
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of Upper Canada v. Killaly, 1861, 21 V.C.R. 9). It may also 
take a mortgage of stock in trade and all future stock in trade to 
be acquired during the currency of the mortgage, and an assign­
ment of book debts and an agreement to assign all future book 
debts of the business. (Gillies v. Commercial Hank, 1895, 10 
Man. R. 400, 4(i4.)

No special priority is given by this section to mortgages 
authorized by it. It allows mortgages to be taken by the bank 
under certain circumstances, but their validity and priority must 
be determined by provincial law.

Rights, powers and privileges.
Sub-section 2 seems to be strangely misplaced in its present 

position. It makes applicable to personal or movable property 
mortgaged to the bank the rights, powers and privileges which 
the bank has in regard to real or immovable property, t.e., those 
given by secs. 81, 82, and 83.

81. The bank may purchase any lands or real or immovable 
property offered for side.

(а) under execution, or in insolvency, or under the order or 
decree of a court, as belonging to any debtor to the bank; 
or,

(б) by a mortgagee or other encumbrancer, having priority 
over a mortgage or other encumbrance held by the bank ; 
or,

(c) by the bank under a power of sale given to it for that 
purpose ;

in eases in which, under similar circumstances, an individual 
could so purchase, without any restriction as to the value of the 
property which it may so purchase, and may acquire a title 
thereto as any individual, purchasing at sheriff's sale, or under 
a power of sale, in like circumstances could do, and may take, 
have, hold and dispose of the same at pleasure. 53 V., c. 31, 
s. 69.

The original of this section was enacted by the Act of 1867, 
from which it was transcribed into the Act of 1871.
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According to these Acts the execution under which the lands Sec. 81. 
were offered for sale must have been issued “at the suit of the Purchases of 
hank.” This limitation was struck out by the Act of 1880, which realty, 
also added the words “or in insolvency, or under the order or 
decree of a court of equity, as belonging to any debtor to the 
hank.” The section was enacted substantially in its present 
form in 1890, when the words “or offered for sale by a mortgagee 
or other encumbrancer having priority over a mortgage or other 
encumbrance held by the bank” were milled.

The powers given by this section also extend to personalty: 
see see. 80, and notes to see. 78.

Reference must be had to provincial law in each ease in order 
to ascertain the rights of an individual to purchase under any 
of the circumstances mentioned.

82. The hank may acquire and hold an absolute title in or may 
to real or immovable property mortgaged to it as security for 
debt due or owing to it, either by the obtaining of a release of title to 
the equity of redemption in the mortgaged property, or by pro- premSea 
curing a foreclosure, or by other means whereby, as between 
individuals, an equity of redemption can, by law, be barred, 
and may purchase and acquire any prior mortgage or charge on 
such property.

2. Nothing in any charter, Act or law shall be construed as No Act or 
ever having been intended to prevent or as preventing the bank J^y^ 
from acquiring and holding an absolute title to and in any such 
mortgaged real or immovable property, whatever the value 
thereof, or from exercising or acting upon any power of sale 
contained in any mortgage given to or held by the bank, author­
izing or enabling it to sell or convey away any property so mort­
gaged. 511 V., e. 31, s. 71 ; (13-64 V., c. 26, s. 14.

Sub-section 1 dates from the Acts of 1867 and 1871.
The section resolves any question that might have existed as 

In the bank's power to foreclose a mortgage which had been law­
fully taken (ef. Bank of Upper Canada v. Scott, 1858, 6 Or. 451).
If such power is expressly given by the terms of the mortgage it 
could be validly exercised without any assistance from the Act.

Bank of N.S.W. v. Campbell, 1886. 11 App. Cas. 192.)
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The right of n bank to sell in pursuance of a power of sale con­
tained in a mortgage is recognized by sec. 81.

The powers given by this section extend also to personalty— 
see sec. 80.

Where no express power of sale is contained in the mortgage, 
the right nevertheless is implied by law in the case of a mort­
gage of personalty. (Deverges v. Sandeman, [1002] 1 Ch. at p. 
593, cited in notes to sec. 66.)

Sub-section 2 is a transcript of provisions contained in the 
Acts of 1867 and 1871. It confers no power to acquire or sell 
lands, but provides that nothing in any charter Act or law is to 
be construed as having prevented or as preventing the hank 
from acquiring, etc., or exercising any power of sale, etc.

83. No bank shall hold any real or immovable property, 
howsoever acquired, except such as is required for its own use, 
for any period exceeding seven years from the date of the acqui­
sition thereof, or any extension of such period as in this section 
provided, and such property shall be absolutely sold or disposed 
of, within such period or extended period, as the case may be, 
so that the bank shall no longer retain any interest therein un­
less by way of security.

2. The Treasury Board may direct that the time for the sale 
or disposal of any such real or immovable property shall be 
extended for a further period or periods, not to exceed five 
years.

3. The whole period during which the bank may so hold such 
property under the foregoing provisions of this section shall not 
exceed twelve years from the date of the acquisition thereof.

4. Any real or immovable property, not required by the bank 
for its own use, held by the bank for a longer period than au­
thorized by the foregoing provisions of this section shall be 
liable to be forfeited to 11 is Majesty for the use of the Domin­
ion of Canada: Provided that,—

(a) no such forfeiture shall take effect until the expiration 
of at least six calendar months after notice in writing to

3156
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the bank by the Minister of the intention of His Majesty Sec. 83 
to claim the forfeiture ; and,

(b) the bank may, notwithstanding such notice, before the 
forfeiture is effected sell or dispose of the property free 
from liability to forfeiture.

5. The provisions of this section shall apply to any real or Provision# 
immovable property heretofore acquired by the bank and held ^)W 
by it at the time of the coming into force of this Act. 63-64 V., held.
e. 26, s. 14.

Sub-section 1 down to and including “seven years from the 
dale of the acquisition thereof” dates from 1880. The remainder 
of the section was added in 1900. The division into the present 
sub-sections was made in 1906.

Prior to the last mentioned date, the section constituted one property to 
section with stib-see. 1 of sec. 82. The words “howsoever acquired” lie sold 
ref'T to the acquiring of the absolute title in anv of the ways 8 
mentioned in sec. 82. The seven years limitation begins to runtime after 
from the getting in of the absolute title, not from the taking of acquiring 
the security. “JJ™1*

The limitation is a safeguard against investments of too 
great permanence ; cf. notes to sec. 76.

Previous to 1900 there was an absolute prohibition against 
holding for a longer period than 7 years, but no provision as to 
sale or forfeiture of the property. By the amended section the 
hank must sell the property so as no longer to retain any interest 
therein unless by way of security (i.e., for the purchase price) ; 
but the Treasury Board has power to extend the time for sale for 
a further period or periods not exceeding in all five years, be­
yond the original seven. If a bank holds property beyond 
the period authorized by the Act, the property does not become 
ipso facto forfeited, but the Finance Minister by giving six 
months’ notice may cause a forfeiture unless the property is gold 
before the expiration of such six months.

Probably under the Act as it existed prior to 1900 the title 
to lands held beyond the authorized period would have remained 
in the bank, subject to any right of entry or defeasance which the 
Crown might possess. (McDiarmid v. Hughes, 1888, 16 O.R.
570.)

11—BANK ACT.
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84. The bank may lend money upon the security of standing 
timber, and the rights or licenses held by persons to cut or re­
move such timber. 63-64 V., c. 26, s. 16.

This section was added to the Act in 1900.
A timber limit or the right or license to cut timber has been 

held to be personal property (Bennett v. O'Meara, 1868, 15 Or. 
396 ; but see Grant v. Banque Nationale, 1885, 9 O.K. 411, where 
a timber limit seems to be regarded as land). The standing 
timber itself would be real property as part of the land upon 
which it stands, and a mortgage thereof would, apart from this 
section, be within the prohibition of section 76. The effect of the 
amendment is that standing timber and the rights or licenses held 
by persons to cut or remove such timber may be the subject of 
mortgage or a pledge to the bank and such mortgage or pledge is 
not confined to the ease mentioned in sec. 80, that is it need not 
be “by way of add it ion nl security for debts contracted to the 
bank in the course of its business.” It may be to secure contem­
poraneous or future advances. The mortgage of standing timber 
must be registered in accordance with provincial law in order 
to preserve its priority, and it must contain a sufficient descrip­
tion of the lands for the purpose of registration. The assign­
ment or pledge of a timber limit must conform to the regula­
tions of the proper government department, and must be regis­
tered with, or notice thereof must be given to such department in 
accordance with such regulations (cf. Grant v. Banque Nation­
ale, supra.)

85. Every bank advancing money in aid of the building of 
any ship or vessel shall have the same right of acquiring and 
holding security upon such ship or vessel, while building and 
when completed, either by way of mortgage, hypothèque, hypo­
thecation, privilege or lien thereon, or purchase or transfer 
thereof, as individuals have in the province wherein the ship 
or vessel is being built.

2. The bank may, for the purpose of obtaining and enforcing 
such security, avail itself of all such rights and means, and shall
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be subject to all such obligations, limitations and conditions, as Sec. 85. 

arc, by the law of such province, conferred or imposed upon in­
dividuals making such advances. 53 V., c. 31, s. 72.

This section forms an exception to sec. 76, which prohibits the Advances on 
lending of money upon the security of any ships or other vessels. ot

Secs. 80 and 85, being read together, permit a bank to acquire 
and hold security upon a ship, (1) for the repayment of advances 
made in aid of the building of the ship, (2) by way of additional 
security for any debt contracted to the bank in the course of its 
business.

In the first case the power is limited to security for advances 
made for a specific purpose, in the second case the power is 
limited to additional security. In both cases the rights of the 
bank are the same as those of individuals taking similar security 
under provincial law.
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Sec. 86. 
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Warehouse Receipts, etc., as Collateral Security. 

Review of earlier legislation.
Prior to 1859 the rights of banks in the late province of 

Canada to acquire bills of lading and warehouse receipts as 
securities for advances depended upon the general law affect­
ing private individuals and upon the provisions of the charter 
of each bank.

An Act of 1859 entitled an Act Granting Additional Facil­
ities in Commercial Transactions (consolidated as Chapter 54 
of C.S.C., 1859), contemplated the giving of a bill of lading, 
specification of timber or receipt by a warehouseman, miller, 
wharfinger, master of a vessel, or carrier, for cereal grains, goods, 
wares or merchandise, stored or deposited, or to be stored or 
deposited, in any warehouse, mill-cove (sic), or other place in 
the province, or shipped in any vessel, or delivered to any car­
rier for carriage, and provided that such receipt, etc., when en­
dorsed to a bank by the owner or person entitled to receive such 
cereal grains, etc., as collateral security for the due payment of 
any bill of exchange or note discounted by such bank in the 
regular course of its business, should vest in the bank all the 
right and title of the endorser, subject to the right of the endor­
ser to have the receipt re-transferred to him if such bill, note or 
debt were paid when due.

Under this statute, it was held that the warehouseman, etc., 
giving the receipt must be a person occupying the position of 
bailee of the goods of which he was not himself the owner.

In 1861 the consolidated statute was amended so as to per­
mit a warehouseman, etc., who was at the same time the owner 
of, (or entitled otherwise than as warehouseman, etc., to re­
ceive), cereal grains, etc., to give a receipt for the same and en­
dorse the receipt, such receipt to be as valid and effectual for 
the purpose of the Act as if the person giving and endorsing the 
receipt were not one and the same person.

The effect of the amendment was to introduce, for the first 
time, the principle that the owner of goods might practically
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give the bank a mortgage upon his goods in the form of a ware- Sec. 86. 
house receipt. The persons entitled to do this, however, were *P 167 
confined to the five classes mentioned in the Act of 1859 above° 
cited, and the receipt must have been given in the capacity of legislation, 
warehouseman, etc., otherwise it was of no value as a transfer 
of property. (Royal Canadian Bank v. Ross, 1877, 40 U.C.R. 
at p. 473.)

In 1865 the class of persons who might endorse a warehouse Receipt by 
receipt was extended so as to allow of its being given by the**1'"10* 
attorney or agent of the owner. This provision was, however, 
subsequently limited hy the Act of 1871, which enacted that the 
receipt, etc., endorsed to the hank should vest in the bank “all 
tin1 right and title of the last previous holder thereof, and if such 
holder be the agent of the owner within the meaning of the fifty- 
ninth chapter of the Consolidated Statutes of the late Province 
of Canada, then all the right and title of the owner thereof.”

In 1880 the language of the previous Act was considerably 
changed. Warehouse receipt was defined to mean any receipt 
given by any person for any goods, wares and merchandise in 
his actual visible and continued possession, as bailee, in good 
faith, and not as of his own property, and also to include a re­
ceipt given by the keeper of any harbour, cove, pond, wharf, 
yard, warehouse, shed, storehouse, tannery, mill or other 
place in Canada, for goods, wares and merchandise, being in the 
place or in one or more of the places so kept by him, whether 
such person is engaged in other business or not, and to include 
specifications of timber. Bill of lading was declared to comprise 
all receipts for goods, wares and merchandise, accompanied hy 
an obligation to transport the same from the place where they 
were received to some other place, whether by land or water, or 
partly by land or partly by water, and by any mode of carriage 
whatever.

The Act contained provisions similar to those of 1859, as 
amended in 1871, vesting in the bank upon endorsement of such 
warehouse receipt or bill of lading, all the right and title of the 
previous holder or owner (including the case where the previous 
holder is the owner’s agent), and also, in amendment of the pre­
vious statutes, provided for the vesting in the bank of all the right 
and title of the person from whom the goods, etc., were received 
or acquired by the bank, if the receipt or bill of lading is made
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directly in favour of the bank, instead of to the previous holder 
or owner.

The Act of 1880 likewise enumerated the privileged classes 
of occupations, in which, if a person were engaged, as his osten­
sible business, he might grant a receipt or a bill of lading direct­
ly to the bank upon his own goods, such receipt to have the same 
effect as if the owner or the person giving the receipt or bill of 
lading, were different persons.

We have seen that this privileged group of persons was first 
created in 1861. The list of such persons was gradually extend­
ed in 1865, 1871, 1872, 1880 and 1888, by the addition in each 
of the years mentioned of persons engaged in certain named 
occupations.

The power thus given to certain classes of persons in effect 
to give a mortgage upon their goods direct to the bank, was au­
thorized by the legislature by means of a fiction: namely, by 
permitting such persons, as warehousemen, to issue receipts to 
themselves as owners, acknowledging that they had certain goods 
in their possession to their own order, and then, as owners, to 
endorse such receipts to a bank—a fiction that was only slightly 
disguised when the transaction took the form of a receipt from 
the owner direct to the bank.

In 1890 the law was greatly changed in form, though not in 
substance. The bank was still authorized to acquire and hold 
a warehouse receipt or bill of lading as collateral security, pro­
vided the goods mentioned in such receipt or bill of lading were 
in the possession of the person giving it as bailee in good faith 
and not as of his own property. But he right of the owners of 
goods to use the fiction of a wareli receipt or bill of lading 
as a means of obtaining advances ii, »n such goods was abolished, 
this right having been considerably abused (see Royal Canadian 
Bank v. Ross, supra).

Instead, a new form of security was authorized by sec. 74 of 
the Act of 1890 (now sec. 88). The privilege of pledging the 
pledger’s own goods for advances was no longer limited to cer­
tain named classes, but any person engaged in business as a 
wholesale manufacturer of goods, wares and merchandise, and 
any wholesale purchaser or shipper of products of agriculture, 
the forest and mine, or the sea, lake and rivers, and any whole­
sale purchaser or shipper of live stock or dead stock and the 
products thereof, was authorized to give to the bank security as 
mentioned in the Act.
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In regard to the purpose for which a bank might take a ware- Purpose for 
house receipt or bill of lading, the Act of 1871 enabled the bank *ay (Jecel*,t 
to acquire and hold such documents not only for the due pay- taken, 
nient of any bill or note discounted by the bank in the regular 
course of its banking business, (as provided in the Act of 1859), 
but also ‘‘for any debt which might become due to the bank 
under any credit opened or liability incurred by the bank for or 
on behalf of the holder or owner of such bill of lading, etc., or 
for any other debt to become due to the bank.” In 1880, how­
ever, the right of the bank was confined to holding these docu­
ments as “collateral security for the payment of any debt in­
curred in its favour in the course of its banking business.”

This provision was carried into the Hank Act of 1890 and re­
mained unchanged until 1900, when the words “or as security 
for any liability incurred by it for any person” were added.

86. The bank may acquire and hold any warehouse receipt Warehouse 
or bill of lading as collateral security for tile payment of any and
debt incurred in its favour, or as security for any liability in- lading, 
curred by it for any person, in the course of its hanking busi­
ness.

2. Any warehouse receipt or bill of lading so acquired shall Effect of 
vest in the bank, from the date of the acquisition thereof,— taking.

(o) all the right and title to such warehouse receipt or bill 
of lading and to the goods covered thereby of the previous 
holder or owner thereof ; or,

(6) all the right and title to the goods, wares and merchan­
dise mentioned therein of the person from whom the same 
were received or acquired by the bank, if the warehouse 
receipt or bill of lading is made directly in favour of the 
bank, instead of to the previous holder or owner of such 
goods, wares and merchandise. 53 V., c. 31, s. 73; 63-64 
V., c. 26, s. 15.

This section prior to 1906 constituted one section with sec.
87. It was divided into its present sub-sections in that year.

This section and sec. 88 must be read subject to the provi­
sions of sec. 90. They are both importun! exceptions to the pro-
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Sec. 86. visions of sec. 76, which forbid a bunk to lend money or make 
advances upon the security of any goods, wares and merchan­
dise.

The hank may acquire.
The method of acquiring is not prescribed. A warehouse re­

ceipt or bill of lading may be transferred either by delivery, 
after endorsement in blank (Bank of Hamilton v. Noye, 1885, 
9 O.R. 631), or by special endorsement to the bank. If the 
document at the time of delivery to the bank has not been en­
dorsed by the person in whose favour it is, the omission could 
doubtless be supplied subsequently. Sec. 87 speaks of such a 
document being transferred either by endorsement or by deli­
very.

But the absence of the endorsement pu4 i the bank upon 
enquiry, and the mere delivery of the document to the bank by 
the person who has possession of it will not by itself affect the 
outstanding interest of the person in whose favour the document 
is made out. ((Josselin v. Ontario Bank, 1905, 36 S.C.R. 407.)

Legislative power.
The question of legislative power in regard to warehouse re­

ceipts is discussed in the notes to sec. 88.

Warehouse receipt.
Warehouse receipt as used in this Act is defined by sec. 2(g).
A statement of the place where the goods are stored is not 

essential to the bank’s security.
Inasmuch as the present Act, (unlike the Acts in force prior 

to 1890), does not provide for a warehouseman, etc., who is also 
the owner of goods giving a receipt to the bank upon such goods, 
it would seem to follow that if a person, though apparently a 
warehouseman, were really the owner of the goods mentioned 
in the receipt issued by bim, such receipt would not afford to 
the bank any security as against execution creditors or others 
not claiming through the owner. A banker, lie fore making an 
advance upon the security of a warehouse receipt, ought to sat­
isfy himself that the receipt has been issued by a person whose 
possession is actual, visible and continuous, and who is himself 
a bailee in good faith.
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The definition of warehouse receipt discriminates between See. 86. 
three classes of receipts, namely:

1. A receipt given by any person for goods in his actual vis- Warehouse 
iblc and continued possession as bailee thereof in good faith and receipt, 
not as of his own property.

2. A receipt given by any person who is the owner or keeper 
of a warehouse, etc., or other place for the storage of goods, for 
goods delivered to him as bailee, and actually in the place or one 
of the places owned or kept by him, whether he is engaged in 
other business or not.

II. A receipt given by any person in charge of logs or timber 
in transit from timber limits or other lands to their place of 
destination.

It lias lieen said that the same sort of proof is not required in 
the ease of a warehouseman giving such receipts as in the case 
of a mere bailee of the goods. If a receipt is issued by a ware­
houseman, the test of its validity does not necessarily depend 
upon proof that he was actually, visibly and continuously in 
possession. (Boyd, C., in Re Montcith, 1886, 10 O.R. at p. 540; 
but see judgment of 1’roudfoot, J., in the same case at p. 549, 
and note that the wording of the present Act is slightly differ- 
ent from that of the Act of 1880 under which that ease arose.)

In giving effect to the transfer of vouchers of the class of 
warehouse receipts, the legislature has added a mode of trans­
ferring personal property to those previously known to the law.
The legislation which permits a change of property to be effected 
by the endorsement of the receipt of the custodian of the pro­
perty, iloes not ignore the principle of the Bills of Sale Acts, 
lava use it deals only with property which is out of the actual 

. possession of its owner. Similarly when the owner, under form­
er Acts, now repealed, was in some cases enabled to give his own 
receipt as security, that power was extended only to an owner 
who was engaged in the calling of a warehouseman, etc., and 
who gave receipts in his capacity as such.

Hut the attempt to transfer the property by transfer of 
warehouse receipt while retaining the actual possession, is not 
authorized by this section. (Cf. Milloy v. Kerr, 1878, 3 A.R. 
at p. 368, S.C. affirmed, 8 S.C.R. 474.) See, however, sec. 88, 
which does authorize a transfer which conflicts directly with the 
principle of the Bills of Sales Acts.
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Sec. 86.
Warehouse
receipt.

V

It has been said that the words of the definition are aimed 
against the "easual creation of a warehouseman for a tempor­
ary purpose.” (Moss, C.J.A., in Milloy v. Kerr, 1878, 3 A.It. 
at p. 360.)
" While, however, the possession must not be fictitious and the 
premises in which the goods are stored must be kept by the 
bailee bumi fuir (Re Monteith, 1885, 10 O.R. 529), it is not strict­
ly necessary that the premises must he kept by him for the pur­
pose of warehousing goods in general, or the goods mentioned 
in the receipt ill particular. A receipt granted by any person 
who has actual possession in the sense of the Act, and who is 
not the owner, is valid whether he keeps a warehouse or not. 1 
e.g., if a person puts some furniture in his neighbour’s house 
and takes a receipt in proper form, that is a warehouse receipt 
under the Act, though not, perhaps, a desirable banking secur­
ity.

In Ontario Bank v. O’Reilly, 1906, 12 O.L.R. 420, a storage 
and warehouse firm consisted of A. and U., and a commission 
and produce firm consisted of A., B. and C. The commission 
firm purchased goods and warehoused them with the storage 
firm. A. issued receipts in the name of the storage firm to C., 
as representing the commission firm. The receipts were en­
dorsed by C. to the plaintiff bank as security for notes 
discounted. It was held that A., in signing such re­
ceipts, was not in any sense giving receipts ‘‘as of his 
own property” within the meaning of sec. 2 of the Bank Act, 
the two firms being distinct entities, which, since the Judicature 
Act, were capable of maintaining an action at law one against 
the other.

A warehouse receipt within the Act could not formerly be 
given to a bank for logs or timber in transit from the woods 
where they were cut to the mill, because they were not actually 
in a place owned or kept by the warehouseman, etc. (Tennant 
v. Union Bank, 19 A.R. I. 13, 8.C., [1884] À.C. 81), but in 
1900 the definition of warehouse receipt was enlarged so as to 
include receipts given by any person in charge of logs or timber 
in transit from timber limits or other lands to their place of 
destination.

On the other hand lumber stored in a millyard is in a place 
"kept by” the miller within the Act (ibid. 14).
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Except hr noted above, the section in its present form dates Sec. 86. 
from 1890. Specifications of timber are included in the term 
warehouse receipt under the Act of 1880, but not under the 
present Act.

Bill of lading.
See notes to see. 11(b). A bill of lading is defined as follows:

"bill of lading” includes all receipts for goods, wares or mer­
chandise, accompanied by an undertaking to transport the same 
from the place where they were received to some other place, by 
any mode of carriage whatever, whether by land or water, or 
partly by land and partly by water.

Collateral security.
As to the meaning of collateral security and the obligation 

of the lender, on payment of the debt secured, to return or ac­
count for the property taken as security, see notes to sec. 76.

On the re-endorsement and delivery of a receipt by the bank, 
the pledgor is in as of his former title, not as assignee of the 
bank with the rights given to the latter by the Bank Act. ( Mason 
v. tlreat Western Ry., 1871, 31 U.C.R. 73).

For any debt ... or liabdity incurred.
The debt or liability must be incurred either contemporan­

eously with the taking of the security or upon a written promise 
or agreement, etc. Sec sec. 90.

It is not essential that the borrower should be the owner or 
holder of the warehouse receipt. The bank may acquire it as 
collateral security for him from a third person, or the receipt 
may be issued to a third person for the purpose of being en­
dorsed by him to the bank. (Tennant v. Union Bank, 19 A.R. 
at p. 6; 8.C. |1894] A.C. 81.)

The bank may acquire the receipt from a previous private 
lender, in which case such lender might be regarded either as 
the “previous holder” or, the transfer being made at the request 
of and for the owner, as the agent of the owner.

or us security (or any liability incurred by it for any person.
These words, added in 1900, permit a bank to take security 

under this section for any liability incurred, that is, for that
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Sec. 86.

Aa security 
fur
liability.

Effect of 
taking of 
warehouse 
receipt.

which will or may result in a debt as, for instance, in the case 
of a letter of credit issued by the hank, where no money actu­
ally passes from the hank to the customer at the time the lia­
bility is incurred, but the credit of the hank is pledged to pay­
ment at a future time.

The distinction between a debt and a liability is well known 
to the law; a liability of a guarantor, for instance, becomes a 
debt only when default is made by the principal debtor (cf. 
Cockburn v. Sylvester, 1877, 1 A.R. 471).

Shall vest in the bank.
The property in the goods passes to the bank with the risk 

of loss, so that if an insurance policy is subject to a condition 
that the insurance must be in the name of the owner, the 
bank must be named as the assured (McBride v. Gore In­
surance Co., 1870, 30 U.C.R. 451), although the assignor also 
has an insurable interest in the goods (Parsons v. Queen Insur­
ance Co., 1878, 29 C.P. 188).

The bank as owner is entitled to take possession of the goods 
whenever it deems it advisable. If the assignor refuses to give 
possession of the goods upon demand, the bank may take such 
appropriate proceedings under the law of the province where 
the goods are situated as any other owner of goods may take in 
the case of goods wrongfully detained by another person, and 
can follow the goods to the same extent as any such owner. The 
person withholding possession from the bank is also liable to a 
penalty (sec. 144).
A The bank as pledgee of a bill of lading may return it to the 
pledgor for a limited purpose, (as for instance, to enable the 
pledgor to obtain delivery and sell on behalf of the pledgee, and 
account for the proceeds towards satisfaction of the debt), with­
out thereby losing its rights under the contract of pledge.^North- 
Western Bank v. Poynter, [1895] A.C. 56; Inglis v. Robertson, 
[1898] A.C. 616. 626.) The fact that the bank endorsee the bill 
of lading to the consignee in order to enable him to examine the 
goods does not transfer the right of property in them to the 
consignee, and if the latter deals with the goods as his own by 
re-shipping and selling them, he becomes liable to the bank, in 
an action for conversion for the goods or their value. (Imperial
Bank v. Hull, 1901, 4 Terr. L R 198, varied 5 Terr. LB. 818.
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From the dale of its acquisition. 8ec. be
If the receipt is a security taken in conformity with thi Priority of 

Act, the time of its acquisition is the test of its priority oversecunt5,• 
an assignment or mortgage of the same goods to another party.
If the provincial law requires a chattel mortgage or bill of sale 
to be registered in order to be valid as against creditors or a 
subsequent assignee or mortgagee for value without notice, then 
the taking of the receipt by the hunk in good faith gives the 
bank priority over an unregistered assignment or mortgage of 
any date whatsoever. If by proviueial law an assignment or 
mortgage is valid without registration as against creditors, etc., 
nr has been registered in accordance with provincial law (Trad­
ers Hank v. Brown, 1889, IS O.H. 430), priority of delivery is 
the sole test.

It is of course quite possible that innocent persons may suf­
fer, hut the doctrine of the Bills of Sale Acts is more infringed 
upon ill theory than in practice by the Bank Act. The general 
practice which prevails on the part of the banks of making ad­
vances to wholesale manufacturers, dealers, etc., for the purpose 
of enabling them to carry forward their enterprises until the 
products are put on the market, is well known. Therefore, a 
private individual who proposes to make an advance to a whole­
sale manufacturer, dealer, etc., may be said to have notice that 
the raw products are probably pledged to the dealer’s banker.

Sec sec. 89, sub-sec. 2.

Equitable title.
In Dominion Bank v. Davidson, 1885, 12 A.R. 90, a bank 

advanced money for the purchase of goods upon the 
security of the shipping receipt and then, in return 
for the purchaser's receipt and undertaking to sell the property 
and collect the proceeds and deposit same in the hank, (the pur­
chaser thereby acknowledging himself to be bailee 'of the goods 
for the bank), returned the shipping receipt to the purchaser.
The purchaser received the goods from the carriers and ware­
housed them, taking in his own name warehouse receipts, which 
he endorsed to the bank, the bank then giving up the bailee re­
ceipt. It was held that no property in the goods had passed to 
the purchaser when the bank made the advance, and the bank 
was therefore entitled at least as equitable owner, as against



174 BANK ACT, B.S.C. C. 29.

Sec. 86. execution creditors of the purchaser. See also Cameron v. Per­
rin, 1887, 14 A.li 666, 676.

Previous holder or owner.
A previous holder may be either a previous lender on the 

security of the same goods, or a person to whom the receipt or 
bill of lading is issued, to be by him endorsed to the bank (see 
.supra, p. 171), or a person who comes within one of the classes 
mentioned in sec. 87.

The bank has no other or higher right than the consignor. 
(Imperial Bank v. Hull, 1901, 4 Terr. L.R. 498, S.C. 5 Terr. L.
R. 318.

If the warehouse receipt or bill of lading is made directly in 
favour of the bank.

This clause impliedly authorizes the receipt to be made direct 
to the bank, instead of its being made to the previous holder or 
owner and by him endorsed to the bank. It is preferable, how­
ever, to have the document in the form of a receipt to the bailor 
or shipper and that the hank should acquire it by endorsement 
in the usual way.

Under the original Act of 1859, which provided for a re­
ceipt, etc., living transfered to the bank by endorsement, it was 
held that a receipt could not be given direct to the bank within 
the Act. (Royal Canadian Bank v. Miller, 1870, 29 U.C.R. 266, 
and other cases.) The contrary was held under the Act of 1871, 
which authorized the bank to acquire such receipt without speci­
fying the manner. ( Merchants Bank v. Smith, 1884, 8 S.C.R. 
512.)

Goods, wares and merchandise.
These words are defined by see. 2(f), and see notes to sec. 76.
The transfer of the receipt, etc., vests in the bank only the 

particular goods mentioned in such receipt, and not goods sub­
stituted for such goods. (Undo v. Morgan, 1874, 23 C.P. 517.) 
Cf., however, sub-sec. 2 of sec. 88, as to goods substituted in 
cases within that sub-section, and see sub-sec. 1 of sec. 89, as 
to goods manufactured or produced from the goods covered by 
a receipt, etc.
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If the person who gives the receipt fails to keep the goods Sec. 86. 
mentioned therein separate and distinguishable from other 
goods and sells some of them, so that he no longer has a sufficient 
quantity in all to answer the quantity mentioned in the receipt, 
the hank is, perhaps, entitled to hold all the goods in store of 
the kind mentioned in the receipt. (Smith v. Merchants Bank, 
lasl, 28 (ir. 629, and casi-s cited at p. 639; S.C. 8 S.C.K. 512.)

It 1ms been said that if, after a wrongful commingling of Goods, wares 
goods, the re ‘iptor indicates certain goods as equivalent to, and and 
partly the a ”ie as, those covered by the receipt, the bank ismcrc an 18C' 
entitled to such goods. (Bank of Hamilton v. Noye, 1885, 9 O.
It. 6111; ef. Banque d'llochelaga v. Merehants Bank. 1895, 10 
Man. R. H61.)

As to realization of security, see see. 89, sub-sec. 3.
See. 143 renders it a criminal offence to make any false state­

ment in any warehouse receipt, etc., given to a hank under this 
section.

87. If the previous holder of such warehouse receipt or bill when 
of lading is any person,- EÏ” .n

(а) entrusted with the possession of the goods, wares and agent, 
merchandise mentioned therein, by or by the authority of
the owner thereof; or,

(б) to whom such goods, wares and merchandise are, by or
by the authority of the owner thereof, consigned ; or,
(c) who, by or by the authority of the owner of such goods, 

wares and merchandise, is possessed of any bill of lading, 
receipt, order or other document covering the same, such as 
is used in the course of business as proof of the possession 
or control of goods, wares and merchandise, or as authoriz­
ing or purporting to authorize, either by endorsement or by 
delivery, the possessor of such a document to transfer or 
receive the goods, wares and merchandise thereby repre­
sented ;

the bank shall be, upon the acquisition of such warehouse receipt 
or bill of lading, vested with all the right and title of the owner 
of such goods, wares and merchandise, subject to the right of
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Sec. 87.

Presumption

possession.

Agent of tlie

the owner to have the same transferred to him if the debt or 
liability, as security for which such warehouse receipt or bill of 
lading is held by the bank, is paid.

2. Any person shall be deemed to be the possessor of such 
goods, wares and merchandise, bill of lading, receipt, order or 
other document as aforesaid,—

(o) who is in actual possession thereof; or,
(fc) for whom, or subject to whose control, the same are held 

by any person. 53 V., c. 31, s. 73; 63-64 V., c. 26, s. 15.

We have seen (see review of earlier legislation at the begin­
ning of this chapter) that the Act of 1871 included in the term 
“previous holder” an agent of the owner within the meaning 
of C.S.C. 1659, e. 59, (a statute founded on the English Factors 
Acts and being tin- predecessor of Article 1740 of the Civil Code 
of lxiwer Canada and of the Ontario Act entitled an Act respect­
ing Contracts in relation to tioods entrusted to Agents, R.S.O., 
1697, e. 150). In the Bank Act of 1860, also, the Consolidated 
Statute was referred to in regard to the meaning of agent, but 
in the Revised Statutes of 1886 the reference to C.S.C., c. 59 was 
omitted and a definition of agent was substituted. This defini­
tion was carried into the Act of 1690 with little modification.

Sub-secs. 2 and 3 of sec. 73 of the last mentioned Act are as 
follows:

“2. If the previous holder of such warehouse receipt or bill 
of lading is the agent of the owner of the goods, wares and mer­
chandise mentioned therein, the bank shall be vested with all 
the right and title of the owner thereof, subject to his right to 
have the same re-transferred to him, if the debt, as security for 
which they are held by the bank, is paid :

“3. In this section the expression agent means any person 
intrusted with the possession of goods, wares and merchandise, 
or to whom the same are consigned, or who is possessed of any 
bill of lading, receipt, order or other document used in the course 
of business as proof of the possession or control of goods, wares 
and merchandise, or authorizing or purporting to authorize, 
either by indorsement or by delivery, the possessor of such docu­
ment to transfer or receive the goods, wares and merchandise 
thereby represented; and such person shall be deemed the pos-
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■essor of such goods, wares and merchandise, bill of lading, re- 8ee. 87. 
cript, order or other document as aforesaid, as well if the same 
are held by any person for him or subject to his control as if 
he is in actual possession thereof.”

In the revision of 1906 these two sub-sections were re-enacted 
as a separate section (87), the clauses being re-arranged. The 
new section contains all the elements of the former definition of 
agent, hut the word agent itself is omitted.

The terms of sec. 87, and of the definition of agent in the Goods 
Act of 1890 are wider than those of the Consolidated Statute pledged by 
and of the Factors Acts, and decisions must be read with due re-**™* °* 
gat'd to the differences in wording. An agent under the Act of 
1890, or the person referred to in sec.87 of the present Act, means 
(1) Any person entrusted with the possession of goods, wares 
and merchandise; (2) or to whom the same are consigned ; (9) 
or who is possessed of (not "entrusted with the possession of” 
as in the Factors Acts), a bill of lading or other document of 
title as mentioned in the Act, whether the gisais are in his ac­
tual possession or only held by another person for him or sub­
ject to his control. The Act contains no provision similar to 
that of the Factors Acts with regard to the effect of notice to the 
pledgee of the faet of the pledgor's being only an agent or of 
his want of authority to make a pledge.

The words of the Act seem wide and general, hut, perhaps 
all that was intended was to import the provisions of the Fac­
tors Acts into the Hank Act, and to give the same protection 
(subject to the differences in wording above noted) to the bank 
dealing with an agent as is given to other persons dealing in 
good faith with him. (Cf. Tennant v. Union Bank, 1892, 19 A.
R. at p. 29; S.C., [1894] A.C. 31.)

If this is a correct view of the law, then it will be held that 
an agent under the Bank Act must be an agent of that class, 
which like factors, have a business, which, when carried to its 
legitimate result, would properly end in selling or receiving pay­
ment for goods. (Cole v. North Western Bank, 1875, L.K.
10 C.P. 354 ; City Bank v. Barrow, 5 App. Cas. at 678 ; Bush v.
Fry, 1888, 15 O.R. 122, and cases cited.)

So far as the power of an agent under the Factors Acts to 
pledge goods in his possession is concerned, the controlling word 
is "entrusted.” It imports that confidence has been reposed in 
the agent by the principal—the owner of the goods—and that

12—BANK ACT.
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Sec. 87. the possession of the goods, at the particular time and in the 
particular way they are in the hands of the agent, is intended 
and contemplated by the owner. If the possession has been 
obtained in violation of instructions or by means of a breach

Goods 
pledged by 
agent of

of faith, the goods are not “entrusted" within the Act. (Mush­
ier v. Keenan, 1900, .11 O.R. at p. 060, and eases cited.)

But the power of an agent who is consignee of goods or one 
who is possessed of the bill of lading or other document of 
title, to pledge such goods is not, so far as the hank is con­
cerned, subject to any requirement that the goods must be en­
trusted to him by the owner. The mere fact that the agent is 
the consignee, or has possession of the bill of lading or other 
document of title is sufficient to give the bank a valid title by 
transfer from him. •

Under the Factors Acts a document of title to goods may be 
safely taken by way of pledge from one known to lie an agent 
without any enquiry as to his authority. ( London Joint Stock
Bank v. Simmons, [1892] A.C. at p. 217.) The same is doubt­
less true under the Hank Act, but it is possible that such a 
pledge would be valid only if it is taken in good faith, and with­
out notice that the agent making the same has no authority to 
do so or that he is acting mala fide against the owner of the 
goods, notwithstanding the omission from the Bank Act of the 
words to this effect in the Factors Acts.

The general rule at common law was that a person in pos­
session of goods could not confer on another, either by sale or 
pledge, any l>etter title to the goods than he had himself. (Far- 
quharson v. King, [1901] 2 K.B. at p. 715.)

If an agent within the Art pledges goods to one person for 
a debt which dors not exhaust the whole value of the goods, 
they are still in his control, being held by the pledgee “for him 
and subject to his control,” to the extent to which they are not 
exhausted by the pledge, and subject to such pledge they may 
be further pledged to a bank under this section. (Portalis v. 
Tetley, 1867, L.lt. 5 Eq. 140.)

Loans to 
wholesale 
shippers or

88. The bank may lend money to any wholesale purchaser 
or shipper of or dealer in products of agriculture, the forest, 
quarry and mine, or the sea, lakes and rivers, or to any whole­
sale purchaser or shipper of or dealer in live stock or dead stock
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and the products thereof, upon the security of such products, or 
of such live stock or dead stock and the products thereof.

2. The bank may allow the goods, wares and merchandise 
covered by such security to be removed and other goods, wares 
and merchandise, such as mentioned in the last preceding sub­
section, to be substituted therefor, if the goods, wares and mer­
chandise so substituted are of substantially the same character, 
and of substantially the same value as, or of less value than, 
those for which they have been so substituted ; and the goods, 
warex and merchandise so substituted shall be covered by such 
security as if originally covered thereby.

The hank may lend money to any person engaged in 
business as a wholesale manufacturer of any goods, wares and 
mecliandi.se, upon the security of the goods, wares and mer­
chandise manufactured by him, or procured for such manu­
facture.

4. Any such security, as mentioned in the foregoing provi­
sions of this section, may be given by the owner of said goods, 
wares and merchandise, stock or products.

Ô. The security may be taken in the form set forth in sche 
dull' C to this Act, or to the like effect.

(I. The bank shall, by virtue of such security, acquire the 
same rights and powers in respect to the goods, wares and mer 
ehandise, stock or products covered thereby, as if it had acquired 
the same by virtue of a warehouse receipt. 53 V., e. 31, s. 74 
63-64 V., e. 26, s. 17.

Sec. 88. 
Upon 
security. 
Removal of

Substitution.

Loans to 
wholesale 
manufac­
turers.

Security.

(Iwncr may 
give the 
security.

Form of 
security.

Same rights 
as upon 
warehouse 
receipts.

This section reproduces the effect of sec. 74 of the Act of 
1690, as amended by see. 17 of the Act of 1900. The present 
subdivision, however, dates from 1906. It will be convenient, 
for the purpose of referring to the earlier statutes, to note that 
the subsections of the present Act are derived as follows: sub­
set'. 1 from sub-sec. 2 (1890), as amended by sec. 17 (1900) ; sub­
set'. 2 from see. 17 (1900) : sub-sec. 3 from sec. 1 (1890) ; and 
suhsees. 4, 5 and 6 from sub-sec. 3 (1890).

The section must be read subject to sec. 90.
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Sec. 88.

Security in 
form of 
Schedule C.

Previous legislation.
At the beginning of this chapter reference is made to some 

of the earlier statutes which allowed the owner of goods to bor­
row money upon such goods by means of the fiction of issuing 
a receipt to himself and then endorsing it to the bank. Under 
the Act of 1859 it was held that this form of issue and endorse­
ment must be strictly observed. (Bank of British North Amer­
ica v. Clarkson, 1869, 19 CM*. 182; cf. Royal Canadian Bank v. 
Miller, 1870, 29 U.C.R. 266.) But under the Act of 1871, it 
«as held by the Supreme Court, reversing the Court of Appeal 
for Ontario, that iu the ease of a warehouse receipt given by the 
owner of goods who was engaged in the calling of warehouse­
man, etc., it was not necessary for such owner to o through the 
form of issuing a receipt to himself and then endorsing it to 
the hank. A simple acknowledgment that the goods had been 
received from the bank, (which was, in the ease in question, the 
consignee of the goods), with a note that the document was to 
be regarded as a receipt under the provisions of the statute, was 
held to be sufficient. (Merchants Bank v. Smith, 1884, 8 S.C. 
li. 612.)

The Act of 1890 abolished the use of the fiction of a ware­
house receipt issued by the owner, ami substituted a new se­
curity, being in form an assignment to the bank of goods, wares 
and merchandise, to secure the payment of advances made on 
hills or notes discounted or a debt contracted.

Although the form was the creation of the Act, its effect 
was to be the same as if the bank had acquired the same by 
virtue of a warehouse receipt. It is to be borne in mind that 
when in 1890 the law was thus re-framed respecting advances 
made upon the security of goods in the owner's possession, it 
was assumed that the form and not the essence was to be chang­
ed. The statute extended the classes to whom advances could 
be made to others than the particular classes of persons to whom 
it was previously limited. Except as above stated there is little 
difference between the law governing assignments under sec. 
88 and that which formerly governed warehouse receipts given 
by parties for their own goods.

Legislative power.—('onfliei with provincial legislation.
This section and see. 86 raise an important question of legis­

lative power as between the Dominion and the provincial legis­
latures.
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Under the Banking Acts in force prior to the Act of 1890, 
as we have seen, a hank might acquire and hold, as security for 
a loan, a warehouse receipt or bill of lading from any person 
engaged in certain named occupations, (c.y., a saw miller), upon 
such person’s own goods, which warehouse receipt or bill of 
lading should he as valid and effectual as if the owner and the 
persons making such warehouse receipt or bill of lading were 
different persons, anil the warehouse receipt or bill of lading 
was equally valid and effectual, although such person’s business 
might lie eon lined to the manufacture of his own timber. (Ten­
nant v. Union Bank, [1894] A.C. at p. 44.)

The Ontario Mercantile Amendment Act (now R.S.O., 1897, Bank Act 
e. 145) also deals with warehouse receipts and other mercantile 
documents which are effectual to transmit the property of goods [^jsiation. 
without actual delivery. It not only recognizes the negotiability 
of warehouse receipts by custodiers who are not the owners of 
goods; it extends the privilege to receipts by one who is both 
owner and custodier, but only in cases where the grantor of 
the receipts is, from the nature of his trade or calling, a custo­
dier for others as well as for himself, and therefore in a posi­
tion to give receipts to third parties. The enactments of the 
Hunk A et therefore go beyond the provisions of the Mercantile 
Amendment Act. They omit the limitation of the provincial 
statute, which requires, in order to validate a warehouse receipt 
by a custodier who is also owner, that the trade or calling in 
which he is ostensibly engaged must be one that admits of his 
granting receipts on behalf of other owners.

The receipts in question in the case of Tennant v. Union 
Hank did not comply with the Mercantile Amendment Act, be­
cause it was neither averred nor proved that the firm giving the 
receipt had the custody of any goods except its own. It was 
argued as against the bank’s claim that the subject of ware­
house receipts and of other negotiable documents which pass the 
property in goods without delivery relates to “Property and 
Civil Rights in the Province," within clause 13 of see. 92 of 
the British North America Act, 1867, and is therefore within 
the exclusive jurisdiction of the province. The trial judge and 
the Court of Appeal felt bound by the decision of the Supreme 
Court in Merchants Bank v. Smith. 1882, 8 S.C.R. 512, uphold­
ing the jurisdiction of Parliament. The Judicial Committee
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Her 88.

Hank Act 
overrides 
provincial 
legislation.

Jurisdiction
of
Parliament.

held that warehouse receipts taken as security by a hank in the 
course of the business of banking are matters coming within 
the class of subjects described in clause 15 of sec. 91 as “Hank­
ing, incorporation of banks and the issue of paper money,” and 
that the provisions of the Hank Act with respect to such re­
ceipts are intra vires, even though the effect is to modify civil 
rights in the province. Sec. 88 also is clearly within the ruling 
in Tennant v. Union Bank, and intra vires of the Dominion Par­
liament, and may confer upon a bank privileges as a lender 
which provincial legislation does not recognize.

This section also may conflict with, and for the protection of 
a bank override the provincial Hills of Sales Acts in regard 
to conveyances or mortgages of goods where possession is re­
tained by the transferor. Provincial statutes providing that a 
bill of sale or chattel mortgage, if not duly registered, shall be 
void as against creditors of the grantor or mortgagor, must give 
way in favour of a bank which takes security in accordance 
with this section. (Tennant v. Union Hank, [1894] A.C. at p. 
40.)

If, however, the security taken is not a valid security within 
the Act, it must stand or fall in accordance with the general 
law of the province applicable to it. (Halsted v. Hank of Ham­
ilton, 1890, 27 O.K. at p. 440; S.C. 24 A.R. 152, 28 8.C.R. 235.)

It can now be taken as definitely settled that the exclusive 
power to confer upon banks contractual and loaning rights, and 
to provide the forms that all securities shall take in connection 
therewith, is in the Dominion Parliament ns incidental to bank­
ing, and that its enactments are intra vires, even if they are in­
consistent with the provincial law relating to property and civil 
rights. (Cf. Cushing v. Dupuy. 1880, 5 App. Cas. 409.) But 
the provincial legislature has exclusive jurisdiction with regard 
to warehouse receipts, hills of lading and other documents of 
title, and with regard to chattel mortgages and other matters 
of civil rights in the province, otherwise than in connection with 
hanking or some other subject over which exclusive jurisdiction 
is given to Parliament.

May lend money.
The loan must be made direct to the manufacturer, etc., and 

not to some other person, as for instance a private banker, on
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the security of such manufacturer’s note. The language of this 88. 
section is not so wide as that of sec. 86 which permits the hank 
to acquire a warehouse receipt or bill of lading as collateral se­
curity for the payment of any debt incurred in its favour or as 
security for any liability incurred by it for any person, etc.

Wholesale.
The Act does not attempt to define this word. In the Cen­

tury Dictionary wholesale is defined as “buying and selling by 
the price or in large quantity; as, a wholesale dealer.” In the 
majority of cases the distinction between wholesale ami retail 
is easily made. A wholesale manufacturer, for instance, is the 
person who manufactures for sale in bulk to those who sell in 
retail to others. Ordinarily he is the person whose goods reach 
the ultimate consumer, not directly but through an intermediary 
distributer. Yet a middleman might sometimes be properly 
classed as a wholesale purchaser, etc. The particular circum­
stances of each case would have to Ik* considered. A banker 
ought of course to avoid transactions in which there is any 
ground for doubt.

W holt sale Purchaser or Shipper of or Dealer in.
In the Act of 1890 two classes of persons were mentioned to 

whom the bank might lend money under this section : (1) Whole­
sale manufacturers of any goods, wares and merchandise, and 
(2) wholesale purchasers or shippers of products of agricul­
ture, the forest, etc., or of live stock or dead stock and the pro­
ducts thereof, the loan to be made upon the security of such 
goods, etc., products, stock and products thereof respectively.

The draft bill introduced into the House of Commons con­
tained the words “manufacturer or producer,” but it was 
pointed out that the interpretation clause defined goods, wares 
and merchandise as including “agricultural produce” and that 
a producer would therefore include a farmer. The words “or 
producer” were therefore struck out, as it was not intended 
that a farmer should be entitled to pledge his produce by virtue 
of this section.

The principle of the provisions of sec. 88 is not applicable 
to a farmer. These provisions are designed to enable wholesale 
manufacturers, purchasers or shippers to obtain advances upon
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Sec. 88. their goods, products, etc., in order to enable them to carry 
their goods to completion, and transport them from the place 
where they are manufactured or produced to the market (as 
the case may be). It would scarcely be a benefit to the farmer 
to bring him within the scope of this section and so render 
doubt fid his credit with private lenders, who might otherwise 
be willing to make advances on the security of mortgage under 
the provincial law. When, however, he has his grain ready for 
the market, he may, like any other person, put his property in 
the hands of a bailee or warehouseman and obtain a loan under 
see. 86, upon the security of the receipt.

Wholesale Dealer.
The words “or dealer in” were inserted in 1900.

/ rod nets of the Forest.
It was held by the Superior Court in Quebec, in Molsons 

Bank v. Beaudry, that lumber which has passed through the 
saw mill is no longer the product of the forest within this sec­
tion. The judgment was affirmed by the Court of King’s Bench 
upon other grounds, only one of the judges in appeal expressing 
himself in favour of, and another expressing himself against, such 
an interpretation of the words “products of the forest,” 1901, 
Q.R. 11 K.B. 212, 1 Com. L.R. 201. Note, however, that a manu­
facturer of sawn lumber is included within the privileges of 
sub-see. 3, by virtue of the definition of goods, wart-s and mer­
chandise as including timber, deals, boards, etc., (sec. 2).

Quarry.
This word was added in 1900.

Substituted (foods, wares and merchandise.
Sub-sec. 2, added in 1900, is a departure from previous pol­

icy in regard to the rights of a bank with respect to grain and 
other similar merchandise when the specific goods in existence 
at the time the security is taken have been removed and other 
like goods substituted by the owner. (Cf. LI ado v. Morgan, 
1874, 23 C.P. 517.) It is to be noted also that the provision 
applies only to security taken under sub-sec. 1, and not to se­
curity taken under sub-sec. 3. There is no similar provision ap-
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plicable to goods covered by a warehouse receipt. Cf., however, Sec. 88. 
notes to sec. 86 as to cases of commingling of goods covered by Substituted 
warehouse receipt. These cases would doubtless be equally ap- goods, 
plicable to securities under sec. 88.

The right of substitution does not apply, for instance, to 
sawn lumber, if Molsons ltnnk v. Beaudry, supra, decides that 
such lumber is not the product of the forest, because, in that 
event, it can be pledged only as manufactured goods under sub- 
see. :!. The same principle applies to Hour, etc.

The substitution clause says the “bank may allow the goods 
. ... to be removed,” etc. It is advisable to have the evi­
dence of the hank’s consent in writing, the most satisfactory 
way being to have the customer make a formal application for 
the bank's consent, and it would be advisable subsequently from 
time to time to obtain from the customer statements of the 
gisais removed and substituted.

The gisais substituted must be of substantially the same 
character and of substantially the same value as, or of less value 
than, those for which they have been sulistituted. If these con­
ditions are not fulfilled the assignment would be entirely worth­
less us a security on the substituted goods, and the bank’s con­
sent to the removal of the original goods would estop it from 
claiming the original giaids ns against a third party acquiring 
title upon the faith of such consent. When there is any doubt 
as In the character or value of the substituted goods it is ad­
visable, if then- is a sufficiently comprehensive written promise,
In lake a new assignment of the substituted goods.

The bank's right to hold sulistituted goods under this sec­
tion must be distinguished from the right under see. 8!) to re- 
lain ils security on goods manufactured from the goosls origin­
ally assigned to it. The latter right extends troth to goods cov­
ered by a warehouse receipt and to goods assigned under sec. 88.

Mauufacturer.
This word as defined by sec. 2(i) “includes manufacturers 

uf logs, timber, or lumber, maltsters, distillers, brewers, refiners 
and producers of petroleum, tanners, curera, packers, canners 
of meat, pork, fish, fruit or vegetables, and any person who pro- 
duces by hand, art, process or mechanical means any goods, 
wares or merchandise.”
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Sec. 88. The word “manufacturer” in its widest sense of one who 
Manu- “makes” or “fabricates,” or even in the narrower sense of 
facturer. one who “works materials into the form of” or “brings mater­

ial into being as” (cf. McNichol v. Pinch, f 19061 2 K.B. 352), 
would doubtless include the various classes of persons mentioned 
in clause (t). The clause was framed, however, so as expressly 
to bring within the operation of the Act certain classes which 
might not be included in the popular meaning of manufacturer. 
It was thought that, as popularly understood, the term manu­
facturer is rather applied to products which are not so entirely 
changed in substance and appearance from the articles from 
which they are made as, for instance, distilled, or malt liquor. 
Distillers, maltsters and brewers were therefore expressly in­
cluded. Similarly express mention is made of other classes of 
persons who are manufacturers in the strict legal sense, but not 
perhaps in the ordinary sense.

A manufacturer of “logs, timber and lumber.” was, by the 
amendment of 1900, expressed to be included in the tmn manu­
facturer in order to permit of the pledge of logs, timber and 
lumber under sec. 88 as well as under see. 86. (Cf. similar 
amendment of clause (g) in 1900.) The rest of clause (t) 
dates from 1890.

The goods of a manufacturer, upon the security of which 
the bank may, under this section, make advances, must be goods 
actually manufactured by him or procured for such manufac­
ture. They must not be goods procured by him to be sold in 
substantially the same condition.

Schedule C. 3/a»/ be given by the owner. . . . may be taken in the form 
set forth in Schedule C. to this Act or to the like effect.

The security for loans authorized by this section may be 
taken in any form allowed by the law of the place where the 
transaction occurs and where the goods or products arc, but, if 
the security is not taken in the form of Schedule C, the local 
law must Ik* observed. If, for instance, the goods arc in Ontario 
and a bank takes a chattel mortgage as security, it must protect 
itself by filing it in the proper office and otherwise complying 
with ill-' Bills of Sale and Chattel Mortgage Act. (Habited ?. 
Bank of Hamilton, 1896, 27 O.R. at p. 440.)

Sub-sec. 5, however, permits the security to be taken in a 
special form and sub-sec. 6 declares the rights acquired by the
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bank under such form. If this form is used it is valid notwith- tiec. 88. 
standing that it does not comply with provincial law. (Ten- Schedule C. 
nant v. Union Bank, supra.)

The form is set out as Schedule C to the Act and, as amend­
ed m 1900 and with some slight verbal alterations introduced 
in the revision of 1906, is as follows:

SCHEDULE C.

In consideration of an advance of dollars made by
th“ Bank to A.B., for which the said bank holds
the following bills or notes: (describe the bills or votes, if any),
[or, in consideration of the discounting of the following bills or 
notes by the Bank for A.B. : (describe the bills or
sotra),] the goods, wares and merchandise mentioned below are 
hereby assigned to the said bank as security for the payment 
on or before the day of of the said advance,
together with interest thereon at the rate of per centum 
per annum from the day of (or, of the said bills
or notes, or renewals thereof, or substitutions therefor, and in­
terest thereon, or as the case may be).

This security is given under the provisions of section 88 of 
the Bank Act, and is subject to the provisions of the said Act.

The said goods, wares and merchandise are now owned by 
, are now in the possession of , and are

free from any mortgage, lien or charge thereon (or as the case 
may be), and are in (place or places where the goods are), and 
are the following (description of goods assigned).

Dated, etc.
(N.B.—The bills or notes and the goods, etc., may be set out 

in schedules annexed.)

Probably the intention of the Act is that under sub-sec. 3, 
the same person shall own the goods as well as manufacture 
them or procure them for manufacture, but this point is not 
dear.

The form apparently contemplates that the person to whom 
the advance is made and the person by whom the goods are 
owned may bo different persons.

The form contained in Schedule C to the original Bank Act 
of 1890 contemplated only the net amount of the advance being
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See. 88. expressed as the consideration for the assignment. The present 
form, substituted in 190<). contains an alternative consideration 
clause which expressly sanctions the practice of mentioning, in 
the case of a discount, only the gross amount of the hills or notes. 
It might be highly inconvenient in some cases to have to calcu­
late the charges and deduct them, so as to arrive at the net 
amount of the advance, before the completion of the document. 
The form of 1890 also required the bills or notes, if any. to be 
fully described. The present form omits the word “fully.”

Where a new assignment is taken under a written promise 
in connection with a regular line of credit, the advance being 
made by way of overdraft, it is advisable that such new assign­
ment should be drawn to cover all the certain goods covered by 
the promise as security for the whole overdraft at such time.

The name of the owner of the goods and also the name of 
the person in whose possession they are (who may be a different 
person, as, for instance, when the goods are at a railway sta­
tion where the agent cannot give a warehouse receipt, or in bond 
under the charge of the Customs or the Excise Department), 
and any mortgage lien or charge on such goods, should he men­
tioned.

Description The form also provides for the mentioning of the “place or 
pledged 0<1 * P*ace8 where the goods are" and the “description of the goods 

assigned.” The latter is an important essential of the form and 
usually involves the former. The description in Schedule C 
to the Act of 1890 required the description to be “particular,” 
a word which is omitted in the present form. It cannot be as­
sumed, however, that the change in the wording is intended to 
do away with the necessity for identifying the goods by the 
description, and in the absence of decisions under the Hank Act 
it would be well to comply with the rule laid down in the On­
tario Hills of Sales Act, namely, that all instruments under the 
Act shall contain such sufficient and full description thereof 
that the same may be thereby readily and easily known and dis­
tinguished.

The cases are exhaustively digested in Barron and O’Brien 
on Chattel Mortgages and Hills of Sale (1897), at pp. 260 et scq. 
The following are some of the cases which seem to be applicable 
to u security under this section of the Hank Act.

The description need not be such a one as that, with the 
deed in hand, without other enquiry, the property could be
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identified, but there must be such material on tile face of the Sec. 88. 
mortgage as would indicate how the property may be identified Description 
if proper enquiries are instituted. (McCall v. Wolff, 1885, 13o{ t|>® ?Ilod‘ 
8.U.K. at p. 133.) pl **

It is not necessary that the property should he so described 
ns to enable a person to distinguish the article without having re­
course to extrinsic evidence, and merely by casting his eye on them.
(Hose v. Scott, 1858, 17 U.C.K. 385, 387; Molt v. Carmichael,
1878, 2 A.It. 639, 641.)

Written descriptions are to lie interpreted in the light of the 
facts known to, and in the minds of, the parties at the time; 
they arc not prepared for strangers, hut for those they are to 
affect—the parti™ and their privies (Willey V. Snyder, 1876,
31 Mich. 60) ; yet they must lie such as will enable the articles 
to hr identified as against third parties, creditors or others, 
claiming an interest in the property. (McCall v. Wolff, supra.)

A mortgage of 100,000 feet of white pine saw logs now on 
North liranch, so colled “Thunder liny River," no data being 
furnished for distinguishing the logs from the muss bearing the 
same mark, is void for uncertainty (Richardson v. Alpena. 1879,
40 Mich. 203) ; hut a description identifying the property by 
ils mark would lie sufficient, if it provided a means of separat­
ing the mortgaged property from others of a like kind. (Mer­
chants National Bank v. McLaughlin, 1880, 1 McCreary, 258.)
It is not sufficient to state merely the street in which the pro­
perty mortgaged happens to be without saying that it is on the 
premises of a named person situate in that street. \\ ilson v.
Kerr, 1858, 17 V.C.R. 168.)

The words "also the stock of gold and silver watches, jewel­
lery ami electro-silver plate, which at the date hereof is in the 
possession of the mortgagor in his said store" is a sufficient des­
cription, notwithstanding that the electro-plated goods and 
watches were numbered, and might have been identified thereby.
(Segsworth v. Meriden, 1883, 3 O.R. 413.)

A description of goods as being "now in and upon a cer­
tain locality,” limits the gisais to which the mortgage refers to 
those goods only that were, at the time of the execution of the 
mortgage, "now in and upon" the locus in quo, although goods 
upon other premises were intended to be covered by the mort­
gage. (Donnelly v. llall, 1885, 7 O.R. 581.)
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Hec. 88. Where the mortgage is of “all tin* staves I have in M. the 
Description same which 1 purchased from F.,M and it appears that the inort- 

gagor has no staves in M., but has some close thereto and pur- 
p 800’ chased from F., the first part of the description may be rejected

as false, the remainder being sufficient to pass the property, it 
being merely a matter of identification. (Pettis v. Kellogg, 
1861, 7 nisi,. - Mass. i 166.

The best description often is a general one, such as “all the 
logs, lumber and products thereof, which are now in the follow­
ing places, namely, .” Such a description would
be suitable even if it occurs in an assignment which is additional 
to one previously taken, and would, if it were valid in other 
respects, transfer the goods mentioned in the previous assign­
ment subject to such previous assignment, and in addition, any 
goods added since such previous assignment or not covered 
thereby.

If a contest afterwards arises as to whether certain goods 
are covered by the mortgage, it will be necessary for the mortga­
gee to shew that such goods were the property of the mortgagor 
and in the specified place at the time of the execution of the 
mortgage.

If general words are employed it is necessary that the loca­
tion of the property at the moment of the execution of the deed 
should be defined, and the statement should be added that the 
articles are all the goods answering the description on the prem­
ises (McCall v. Wolff, 1885. 13 8.C.R. 130; Harris v. Commer­
cial Hank, 1857, 16 U.C.R. 437, 444 ; Howell v. McFarlane, 1857, 
16 U.C.R. 469; Re Thirkell, 21 (Jr. 492; Ross v. Conger, 1856, 
14 U.C.R. 525; Fraser v. Bank of Toronto, 1860, 19 U.C.R. 381; 
Powell v. Hank of Upper Canada, 1871. 11 C.P. 303), or all 
the goods, etc., of the mortgagor on the premises described. 
(Whiting v. Hovey, 1887, 14 S.C.R. 515; Thompson v. Quirk, 
1889, 18 S.C.R. (Appendix) 695, S.C. Cas. 436.)

The same rights and powers . . . . as if it had acquired the 
same by virtue of a warehouse receipt.

See sec. 86 and notes thereto as to the effect of the security 
taken, and see sec. 90 as to the conditions of its validity and 
priority.
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Your obedient servant.
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89. If >:i>ods, wares and merchandise are manufactured or Sec. 89.
produced from the goods, wares and merchandise, or any of As to^oods
them, included in or covered by any warehouse receipt, °r tumi from
included in or covered l>v any security given under the last articles. pledged.
preceding section, while so covered, the hank holding such ware­
house receipt or security shall hold or continue to hold such 
goods, wares and merchandise, during the process and after 
the completion of such manufacture or production, with the 
sarni1 right and title, and for the samp purposes and upon the 
same conditions, as it held or could have held the original goods, 
wares and merchandise.

2. All advances made on the security of any bill of lading Prior claim 
or warehouse receipt, or of any security given under Ihe last ',’^p’1^-over 
preceding section, shall give to the hank making the advances vendor, 
a claim for the repayment of the advances on the goods, wares 
and merchandise therein mentioned, or into which they have 
been converted, prior to and by preference over the claim of provjM 
any unpaid vendor: Provided that such preference shall not 
be given over the claim of any unpaid vendor who had a lien 
u|)on the goods, wares and merchandise at the time of the 
acquisition hv the hank of such warehouse receipt, bill of lading, 
or security, unless the same was acquired without knowledge on 
the part of the bank of such lien.

it. In the event of the non-payment at maturity of any debt Sale of goods 
or liability secured by a warehouse receipt or bill of lading, or™ 1ment of 
secured by any security given under the last preceding section, debt, 
tile bank may sell the goods, wares and merchandise mentioned 
therein, or so much thereof as will suffice to pay such debt or 
liability with interest and expenses, returning the surplus, if 
any, to the person from whom the warehouse receipt, bill of 
lading, or security, or the goods, wares, merchandise mentioned 
therein, as the case may be, were acquired : Provided that such Proviso, 
power of sale shall be exercised subject to the following pro­
visions, namely:—
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Sec. 89.

Sale by 
auction.

(а) No sale, without the consent in writing of the owner of 
any limiter, 1 wards, deals, staves, sawings or other lumber, 
shall be made under this Act until notice of the time and 
place of such sale has been given by a registered letter, 
mailed in the post office, post paid, to the last known 
address of the pledgor thereof, at least thirty days prior to 
the sale thereof ;

(б) No goods, wares and merehandise, other than timber, 
boards, deals, staves, saw-logs or other lumber, shall be sold 
by the bank under this Act without the consent of the 
owner, until notice of the time and place of sale has been 
given by a registered letter, mailed in the post office, post 
paid, to the last known address of the pledger thereof, at 
least ten days prior to the sale thereof;

(c) Every sale, under such |mwer of sale, without the con­
sent of the owner, shall be made by public auction, after 
notice thereof by advertisement, in at least two newspapers 
published in or nearest to the place where the sale is to be 
made, stating the time and place thereof; and, if the sale 
is in the province of Quebec, t hi n at least one of such news­
papers shall be a newspaper published in the English lan­
guage, and one other such newspaper shall be a newspaper 
published in the French language. 53 V., c. 31, as. 76, 77 
and 78; 63-64 V., c. 26, s. 19.

This section is a combination of secs. 76 and 77 of the Act 
of 1890, and of see. 78 of the same Act, as amended by sec. 19 
of the Act of 1900.

Goods manufactured or produced from gomh pledged.
The Act of 1880 provided that a warehouse receipt given by 

a miller, maltster, or packer or cutter of pork for cereal grains 
or hogs, should also vest in the hank the title to flour or malt, 
pork, bacon or hams manufactured out of the grains or hogs 
while held under such receipt. Suh-sec. 1 in its present form 
dates from 1890, and contains a similar provision of general
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application to any goods, wares or merchandise included in any Sec. 89. 
warehouse receipt or any security given under sec. 88. A bill 
of lading is not mentioned because it covers goods in transit
only.

Having regard to the usual course of business in such mat­
ters, flour which is set apart as being the product of wheat need 
not be that which has been made from the identical wheat men­
tioned in the receipt, it being physically impossible in many in­
stances, as the mills are conducted, that the wheat delivered, 
and that only, should produce the flour given for it. (Mason 
v. tireat Western. 1871, 31 U.C.R. 73, 93; cf. Llado v. Morgan.
1874, 23 C.P. 517, 525.)

An interesting question is raised by the possible case of two 
kinds of raw material entering into the manufacture of certain 
goods, and of the owner’s having pledged one kind to one bank, 
and the other to another bank. Quœre, as to the rights of the 
respective banks in the manufactured goods.

Doubt may also arise where other material than that covered 
by the security enters into the manufacture of goods.

Rights to proceeds in case of sale by the receiptor.
In Re Hood fallow, Traders Bank v. (Joodfallow, 1890, 19 (J 

R. 299, a miller, as security for an advance, gave a warehouse 
receipt to a bank on some wheat “and its product” stored in his 
mill, lie died shortly afterwards. In the interval, wheat was 
constantly going out of the mill, and fresh wheat coming in.
Just before the receiptor’s death, the bank took possession, and! 
found a large shortage in the wheat, which had commenced 
shortly after the receipt had been given and had continued to 
a greater or less degree all the time. In the administration of the- 
••state it appeared that during the period of shortage some of 
the wheat had been converted into flour which had been sold, 
and the proceeds, which were less than the value of the shortage, 
were paid to the administrator. It was held that the bank was 
entitled to the purchase money of the flour.

Re (loodfallow was a case between the bank and the pledgor’s 
administrator (whose rights were no higher than those of the 
pledgor himself), and the ease was distinguished on this ground 
by the Supreme Court of Nova Scotia in Union Bank v. Spin­
ney, 1906, 1 East. L.R. 277. In this case one Churchill, who 
hail pledged com to a bank by assignment in the form of Sche- 

13—BANK ACT.



194 BANK ACT, B.8.C. C. 29.

8ec.'89.
Rights to 
proceeds in 
ease of sule

Prior claim over unpaid vendor.
The Act of 1861 gave to a Imnk, which had made advances 

on the security of a hill of lading or receipt, a claim on the 
goods covered hy tile set'llrity, prior to and by way of preference 
over the claim of any unpaid vendor—an important provision, 
because, under the law of Lower Canada, and. under certain 
circumstances under the law of Upper Canada, the claim of 
the unpaid vendor of the goods would prevail over that of a 
person making advances upon the security of the goods.

The Act of 1865 went further, and gave the hank priority 
in regard to advances on the security of timber, etc., over the 
claim of any unpaid vendor or other creditor save and except 
claims for wages of labour performed in making and transport­
ing such timber, etc. In 1S71, however, the italicized words were 
omitted.

Sub-sec. 2, in its present form, dates from 1890. It is to be 
noted that any unpaid vendor who had a lien on the goods at 
the time of the acquisition by the hank of the warehouse receipt 
or hill of lading is now protected unless the same was acquired 
without knowledge on the part of the bank of such lien.

The words “or into which they have been converted” refer 
to the extended effect given hy sub-sec. 1 to a warehouse re­
ceipt taken as security by a bank.

Sule of goods on non-payment of debt.
Sub-sec. 2 dates from 1890, except that in 1900 it was 

amended by the insertion of the words “or liability” after the 
word debt, where it first occurs—an amendment rendered neces­
sary by the insertion of these words in sec. 86.

dule C, ground the corn into meal, sold the product, and fraud­
ulently sought to divert the purchase money to one of his credi­
tors, the defendant Spinney, by making drafts upon the pur­
chaser iu Spinney's favour instead of the hank’s. On appeal to 
the Supreme Court of Canada, however, it was held, reversing 
the Court below, that Spinney knew or, under the circumstances, 
ought to have known, that the meal was the property of the 
hank, and therefore, not being a purchaser in good faith for 
value and without notice of the hank’s claim, he was liable to 
the hank for the purchase money in his hands: ÜS 8.C.K. 187.
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The express power of sale given by this section is subject See. 89. 
to the following conditions:

1. There must be default in payment at maturity of the debt 
secured by the document under which the goods are held.

2. Except by the consent of the owner, 30 days’ prior notice 
by registered letter to the last known address of the pledgor 
must be given of the time and plaee of sale of timber, boards, 
deals, staves, saw logs or other lumber, and ten days’ notice in 
the ease of other goods.

Except by the consent of the owner, the sale must be by 
public auction, of which a notice is to be duly published as re­
quired by the section.

In so far as a security is valid only by virtue of sees. 8(1 and 
s8, these conditions must bo strictly olwerved in order to con­
fit ute a valid sale, ami the bank is liable to a penalty (sec.
14. if it sells without complying with the conditions. If a 
security, however, is valid by the general law and in virtue of 
the general powers of the bank to take security, there is by the 
common law prevailing in the provinces other than Quebec, an 
implied power of sale on default in payment of the debt se­
cured (see notes to see. 81), and such a power would probably 
not be subject to the conditions of this section. The conditions 
ought to be read as referring only to a sale made by virtue of 
the Act.

The owner may not only waive the necessity of notice and Waiver of 
public sale, but may also agree that the goods shall become the^Jjjk’J^0* 
property of the bank, and authorize it to sell them by private 
sale and apply the proceeds upon the debt. Such a transaction I 
would give the bank an absolute title notwithstanding that at / 
ils inception the pledge was invalid by reason of being for a 
past debt, the rights of creditors not having arisen at the time 
of the agreement releasing the title in the goods to the bank.
Armstrong v. Buchanan, 1903, 35 N.S.R. 559, 1 Com. L.R. 506.)

If goods are lawfully sold under this section, the money that Application 
remains after applying the proceeds of the sale to the debt se- °> proceeds, 
cured by the warehouse receipt, bill of lading or security is 
simply money held to the use of the person from whom the docu­
ment or the goods was or were acquired. Such monqy may Ik* 
made the subject of a collateral agreement, oral or written, and 
it is competent for the bank and the borrower to agree that in
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Sec. 89.

Conditions 
under which 
bank may 
take 
security.

Kschandnf 
of warcbouM 
receipt for 
bill of 
lading and 
vice versa.

the event of sale the surplus shall be applied by the bank in 
payment of other debts due by the borrower to the bank. 
(Thompson v. Molsons Hank, 1889, lti S.V.R. 664.)

If the goods are of such a nature that they are capable of 
division a hank is not justified in selling a quantity greatly in 
excess of what will realize enough to pay its debt. (Gibbs v. 
Dominion Bank, 1879, HO C.l*. 86; cf. Prentice v. Consolidated 
Bank and Toronto General Trusts v. Central Ontario, cited in 
the notes to sec. 66.)

If a hank sells goods pledged under a hill of lading and en­
dorses the hill to the purchaser hut has not itself a good title, 
the purchaser may recover the price from the hank as upon an 
implied warranty of title and failure of consideration (Peuchen 
v. Imperial Bank, 1890, 80 O.K. 325), or may sue upon the im­
plied warranty for the value of the goods. (Confederation Life 
v. Labatt. 1900, 27 A.R. 321.)

But a bank which has endorsed and delivered a bill of lad­
ing is not obliged by law to give notice of the arrival of the 
goods to the endorsee, even if the hank has itself received notice. 
(Masson v. Merchants Bank, 1898, Q.R. 14 S.C. 293.)

90. The hank shall not aequire or hold any warehouse re­
ceipt or hill of lading, or any such security as aforesaid, to 
secure the payment of any bill, note, debt, or liability, unless 
such hill, note, debt or liability is negotiated or contracted,—

(o) at the time of the acquisition thereof by the bank ; or,

(6) upon the written promise or agreement that such ware­
house receipt or bill of lading or security would be given 
to the bank:

Provided that such bill, note, debt, or liability may be renewed, 
or the time for the payment thereof extended, without affecting 
any such security.

2. The bank may,—
(a) on shipment of any goods, wares and merchandise for 

which it holds a warehouse receipt, or any such security 
as aforesaid, surrender such receipt or security and receive 
a bill of lading in exchange therefor; or,
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(b) on the receipt of any Roods, wares and merchandise for Sec. 90. 
which it holds a bill of lading, or any such security as 
aforesaid, surrender such bill of lading or security, store 
the goods, wares and merchandise, and take a warehouse 
receipt therefor, or ship the goods, wares and merchandise, 
or part of them, and take another bill of lading therefor.
53 V., c. 31, s. 75; 63-64 V., c. 26, s. 18.

The Statute of 1859, already referred to under sec. 86, pro- Karlier 
vided that no transfer of a bill of lading or receipt should be legislation, 
made to secure the payment of any bill, note or debt unless such 
bill, note or debt was negotiated or contracted at the same time 
with the endorsement of such bill of lading or receipt. Substan­
tially this provision was preserved in all the subsequent bank­
ing statute».

By the Bunk Act of 1871 these words were added : “or upon 
the understanding that such hill of lading, etc., would be trans­
ferred to the bank, hut such bill, note or debt may be renewed 
or the time for the payment thereof extended without affecting 
such security.”

A new section was substituted in 1890, which, as amended 
in 1900, and with some immaterial verbal alterations made in 
1906, is re-enaeted in the present section.

Mortgages whether of real or personal property may be 
taken by a bank only by way of additional security (see sec.
68). Security under secs. 86 and 88 cannot be taken for a 
past advance, except upon a written promise or agreement con­
temporaneous with the advance. The reason of the special 
powers given to banks to advance money to wholesale pur­
chasers, shippers and dealers and to manufacturers is to en­
able such persons to bring their goods and products to comple­
tion and to the market, i.e., to tide over the time between the 
purchase and the sale, between the raw product and the finished 
article, to facilitate the “moving of the crops,” etc. These ob­
jects can be accomplished by a transaction which results in an 
advance being made at the time of the pledge, or thereafter from 
time to time as it may be required, but would not lie assisted by 
allowing a bank to take security of this kind for an advance 
which had been already made.
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Sec. 90. Debt or liability.
Ah to the meaning of debt or liability, see notes to see. 86. 

The words “or liability” were added to this section and to sec. 
89 in 1900, on account of the similar addition made in that year 
to sec. 86.

Negotiated or contracted.
Notes are not “negotiated or contracted at the time of the 

acquisition” of a warehouse receipt where there is simply a re­
newal of notes already in the hands of the bank, and a ware­
house receipt is procured on the occasion of such renewal ; no 
new advance is made and no valuable consideration is given or 
surrendered contemporaneously by the bank which might rep­
resent the inception of a new transaction or negotiation of se­
curities. In the section “renewed” is put in contrast with 
“negotiated”; the latter term refers to the original transfer of 
the negotiable instrument from the maker or holder to the bank, 
but not to intermediate transfers or renewals taking place dur­
ing the currency of the liability whereby no change is made in 
the condition of the parties except the mere giving of time. 
(Dominion Hank v. Oliver, 1889, 17 O.R. 402; Bank of Ham­
ilton v. Halstead, 1897, 28 8.C.R. 235.)

Similarly a note substituted for an overdrawn account, (as, 
for instance, in produce accounts where the customer is permit­
ted to overdraw to pay for grain, etc., and to cover by the dis­
counting of a note as soon as he knows what his requirements 
are), would not constitute a debt contracted at the time of the 
discounting of the note so as to support a security taken at that 
time.

The fact that for the debt when originally contracted the 
bank held security, which it gave up when the renewals were 
made and new security taken, cannot assist it. A bill or note 
may be renewed without affecting the original security, but it 
is not contemplated by the Act that the original security may 
be given up and fresh security taken on the renewal. (The 
Hank of Hamilton v. Shepherd, 1894, 21 A.R. 156, overruling 
Hank of Hamilton v. Noye, 1885, 9 O.R. 631.)

A bill or note taken by a bank on acquiring a security under 
this section is not “negotiated at the time of the acquisition there­
of” when the person giving the security and to whose account the



lli. WAREHOUSE RECEIPTS, ETC., AS COLLATERAL SECURITY. 1119

[irtK....(Is of the bill or note arc credited, is not at liberty to draw Sec. DO.
against I belli except on fulfilling certain other conditions. (Hal- Negotiated 
si,.,I v. Bank of Hamilton, 189(1, 27 U.U. 495, affirmed, 24 A.K.or 
152. and by the Supreme Court, nub nom. Bank of Hamilton v.con ' 
Halstead, is97, 28 S.C.R. 235.)

Itiuik of Hamilton v. Halstead was distinguished by the 
Court of Appeal for Ontario in Ontario Bank V. O’Reilly, 1901),
12 0.1,.It. 420. -Moss, C.J.O., at p. 432, says : “In regard to the 
warehouse receipts now in question, each one was transferred 
by indorsement and instrument of hypothecation contempor­
aneously with the discount of a promissory note made by the 
holders or owners of the warehouse receipts. As a result of 
each transaction the plaintiffs acquired and became the holders 
of a promissory note on which the makers were liable, and the 
latter received in their current account the proceeds of the 
discount, and in consideration thereof made a transfer or hy­
pothecation of a warehouse receipt. There was, therefore, a 
negotiation of a note and an actual advance at the time of the 
acquisition of the warehouse receipt." No doubt, it was the ease 
thin on most occasions when a discount was effected the account 
», s overdrawn, but that was in the course of dealing, and the 
circumstance did not deprive the transaction of its character of 
n negotiation of the note, for the proceeds were placed freely at 
the disposal of the customers, anil the drawings on the account 
continued ns before. Therein lies the broad distinction between 
this case and llalsted v. Bank of Hamilton, ". . . , a distinc­
tion which renders this case analogous to the decision of the 
Master of the Rolls in In re Carew’s Estate Act. 18(!2, 31 Iteav.
39, to which reference is made by the learned Chief Justice of 
the Common Pleas in 27 O.R. at p. 439. On the same page the 
learned Chief Justice states his reasons for thinking it impos­
sible to treat any of the notes in respect of which the securities 
in question were given as having been “negotiated” in the 
«•use in which the tgnn is used in sec. 75, (now sec. 90], of the 
Bank Act. He says: “It is true that the form was gone through 
of taking the notes and passing the amount of them to the credit 
of one of the accounts, but contemporaneously with this an 
equal amount was placed to the dehit of another of the accounts, 
and not a farthing of the amounts which the notes represented 
could be touched by Zoellner or made available by him for any
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Sec. 1». 
Ncgotisti-fl 

contractai.

purpose, unless he should bring to the defendants and leave for 
collection or discount customers’ paper, which would entitle him 
to credit in account No. 2, for an amount equal to that which 
he proposed to withdraw.” In other words, the proceeds of the 
discounts were placed entirely out of the control of the custo­
mer, and he could make no use of them except upon further 
securing the amount of the withdrawals. No such state of facts 
exists in this case, and the decision does not assist the defen­
dants.”

Upon the written promise or agreement.
If the bill, note, debt or liability is not negotiated or con­

tracted at the time of the acquisition of the security by the 
bank, then the negotiation or contracting must be upon the 
written promise or agreement that such security shall be given. 
The writing must be given to the bank either at the time of the 
negotiation or contracting of the debt or anterior thereto, for 
a bill, etc., could not be said to be negotiated or contracted upon 
a written promise which is not then in existence.

It has been suggested that the “agreement” must contain 
the names of the parties and the consideration, but that the 
word “promise” is a wider term and might be sufficient al­
though it does not contain the essentials of a legal agreement, 
sed quœrc.

In Re Central Bank, Canada Shipping Co.’s Case, 1891, 21 
O.R. 515, a case arising under the corresponding section of R. 
S.C. 1886, c. 120, at the time of an advance of money to 
pay for cattle, the purchaser agreed that upon the shipment of 
the cattle the hill of lading should be issued to the bank as 
security for repayment )f the advance. The cattle were deliver­
ed to the carriers who had notice and assented to the special 
property of the bank. It was held that the bank had priority 
over creditors who had attached the cattle on their delivery to 
the carriers, but before the bill of lading was made out, (fol­
lowing, but not altogether approving, Merchants Bank v. Suter. 
1876, 24 Ur. 856). The effect of the case, if it is good law, is 
that a bank may acquire by anticipation a property in a non- 
existing bill of lading, and this must be to acquire by anticipa­
tion some right or title of the previous owner to the goods, of 
which the document is but the symbol, before the date of the 
acquisition of the symbol.
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That such warehouse receipt, etc., would be given. Sec. 00.
It has been held that the goods need not he in esse or in the Written 

possession of the borrower at the time the promise or agreement 
to give the warehouse receipt is made. ( Royal Canadian Bank 
v. Itoss, 1877, 40 U.C.R. 466.)

There has been no decision, however, ns to whether a general 
promise to give a warehouse reeeipt upon goods would lie suffi­
cient, or whether it is necessary to refer to the precise ware­
house receipt which is afterwards actually acquired, e.g., by 
mentioning the warehouse, the warehouseman, the quantity and 
the description of the goods. The latter would be sufficient, but 
in practice it would be well to avoid too much particularity, for 
if the receipt actually given did not correspond exactly to the 
description of it contained in the promise, awkward questions 
might arise.

The use of the word “such” would certainly indicate that 
more is required than a general promise to give a warehouse 
receipt. The goods need not be in existence at the time of the 
making of the promise, hut their existence must lie in contem­
plation, and it should be practicable to give sufficient particu­
lars to identify them, ns, e.g., all the goods of a certain kind 
in a specified place. Such a description contained both in the 
promise and in the warehouse receipt afterwards given in pur­
suance of the promise would be sufficient.

Line of credit.
Where a regular line of credit is granted, it is essential that 

before or at the time that the first advance is made thereunder, 
a written promise should be taken to give security, and ordin­
arily no promise will meet the varying conditions of an active 
account except a general one by which the customer agrees to 
give security from time to time on all his goods, etc., for all 
advances made under the credit. The written promise must 
mention any class of product on which the bank afterwards 
lends, and any places where the goods, etc., are stored at the 
time of the taking of the security. In practice it would be ad­
visable to include all classes of product on which it is likely the 
hank may be asked to lend and all places where the customer 
is likely to store goods. Such a promise will enable the bank 
to take security on such portions of his goods as may seem neces­
sary from time to time.
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Sec. 90. If subsequently it is desired to make advances larger than 
those mentioned in the written promise, but upon goods of the 
same nature and stored in the same places as those mentioned 
in the promise, a new written promise may be taken covering 
the additional amount of advances to be made. If, however, it 
is desired to make advances upon goods of a different nature, 
or, whether of the same or of a different nature, stored in differ­
ent places from those mentioned in the original promise, then 
a new promise must be taken for the amount of advances to be 
made upon such goods. In this case a separate account must 
be kept of advances made under the second promise, and the 
proceeds of advances made under one promise must not be used 
to repay advances made under the other promise.

When new security is taken under a written promise it is 
advisable usually that the bank should retain the old security 
until the final repayment of all the advances.

Muy be renewed or the time for payment thereof extended.
The renewal or extension is only a continuation of the old 

indebtedness. In the absence, however, of special agreement, 
payments made by the debtor after the making of the advances 
are in the ordinary course between debtor and creditor placed 
against the earliest items of the indebtedness, when no special 
direction has been given by the debtor and no special appro­
priation made by the creditor. (Gibbs v. Dominion Bank, 1879, 
30 C.P. 36).

Exchange or substitution of securities.
A borrower had been in the habit of buying hops from time 

to time and giving the bank pledges of the same for the purpose 
of raising money to pay for them, and then at the request of 
the bank, he constituted his bookkeeper his warehouseman, and 
the latter issued warehouse receipts to the bank in substitution 
for the pledges theretofore held, there being no further advance 
made when the new securities were given. It was held that this 
exchange of securities should he treated as authorized under 
sub-sec. 2 of this section. (Conn. v. Smith, 1897, 28 O.R. 629.)

In the case of a casual or isolated loan it is necessary that 
a security taken by a bank under section 86 or section 
88 should not be given up, but should be held by 
the bank until the debt or liability has been alwolutely extin-
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guished, unless such security is taken in pursuance of a written 
agreement drawn so as to admit of the substitution of a new 
security, or unless the substitution falls within the provisions 
of sub-see. 2 of sec. 88. Otherwise the bank could not validly 
take any security other than the one taken at the time the loan 
is made. It is often advisable even when the loan is made at 
the time of the taking of the security that there should be a 
written promise to give further security, so that the bank would 
be in a position to take further security if it deemed it necessary 
without making any further advance.

Curing defects.
If an assignment taken is defective the security may be perfect­

ed by a new assignment in pursuance of a written promise made 
at the time of or before the making of the advances. If there 
is no written promise, bvt subsequent advances are made upon 
the security of new assignments with or without a written pro­
mise to give further assignments, the liability account relating 
to the first advance should be closed so far as n»w advi nces are 
concerned. The old loan cannot of course be paid our of the 
proceeds of the new loan, but subsequent receipts on tie custo­
mer's account can be applied on the repayment of the old 
loan, which may thus be ultimately wiped out, and leave the out­
standing advances all covered by the new assignment.

Penalties.
See secs. 143 and 144.

Sec.



CHAPTER XVII.

Interest at 7 
per centum 
may lie 
charged.

Any rate 

allowed.

Usury laws.

Interest and Collection and Agency Fees.

91. The bank may stipulate for, take, reserve or exact any 
rate of interest or discount, not exceeding seven per centum per 
annum, and may receive and take in advance, any such rate, 
but no higher rate of interest shall be recoverable by the bank. 
68 V . c 31, - 80

92. The bank may allow any rate of interest whatever upon 
money deposited with it. 53 V.. e. 31, s. 80.

Prior to the statute 29 and 30 Viet., c. 10, (1866), a bank 
exacting a higher rate of interest and discount than seven per 
cent, was liable under the law of the late Province of Canada 
to the penalties and forfeitures of C.S.C. 1859, c. 58—these hav­
ing been kept in force as regards banks after they were re­
pealed against individuals. (Drake v. Bank of Toronto, 1862, 
9 Or. 116, 133.) The tiret mentioned statute enacted that no 
bank should be liable to any penalty or forfeiture for usury 
under the Consolidated Statute, but that the amount of interest 
or commission should remain as limited thereby. It was held that 
the amending statute relieved the bank not only from the penal 
consequences of contravening the former Act, but also from the 
loss or forfeiture of the money advanced and of the security 
received. (Commercial Bank v. Cotton, 1867, 17 C.P. 447.)

In 1867 the provision was enacted which was re-enacted by 
the General Banking Act of 1871, and from there transcribed 
into the Bank Act of 1890, as sec. 80, in the following words:

“80. The bank shall not be liable to incur any penalty or 
forfeiture for usury, and may stipulate for, take, reserve or 
exact any rate of interest or discount not exceeding seven per 
cent, per annum, and may receive and take in advance any 
such rate, but no higher rate of interest shall be recoverable by 
the bank; and the bank may allow any rate of interest what­
ever upon money deposited with it.’’
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In tin* revision of 1906 the first clause of the section just See. 92. 
i|noted has been omitted, and the remainder of the section has Vsury laws, 
been re-enacted as secs. 91 and 92.

In 1 «S72 a further statute relating to interest was passed. It 
recited the provisions of the Act of 1871 (sec. 80 of the Act of 
1890 above referred to), and recited further that in some of 
the provinces of Canada laws might be in force imposing pen­
alties on parties other than hanks for taking, or stipulating, or 
paying more than a certain rate of interest, and that doubts 
might arise as to the effect of such laws in certain cases as to 
parties, other than the bank, to negotiable securities discounted 
or otherwise acquired and held by any bank. The statute then 
enacted the provisions which were afterwards re-enacted in the 
Hank Act of 1890, as see. 81, in the following words :

“81. No promissory note, bill of exchange or other negotiable 
security, discounted by or indorsed or otherwise assigned to the 
bank, shall be held to be void, usurious or tainted by usury, 
as regards such bank, or any maker, drawer, acceptor, indorser, 
nr indorsee thereof, or other party thereto, or bond fide holder 
thereof, nor shall any party thereto be subject to any penalty 
or forfeiture by reason of any rate of interest taken, stipulated 
or received by such bank, on or with respect to such promissory 
note, bill of exchange, or other negotiable security, or paid or 
allowed by any party thereto to another in compensation for, 
or in consideration of the rate of interest taken or to be taken 
thereon by such bank; but no party thereto, other than the 
bank, shall be entitled to recover or liable to pay more than the 
lawful rate of interest in the province where the suit is brought, 
nor shall the bank be entitled to recover a higher rate than 
seven per cent, per annum; and no innocent holder of or party 
to any promissory note, bill of exchange or other negotiable 
security, shall, in any case be deprived of any remedy against 
any party thereto, or liable to any penalty or forfeiture, by rea­
son of any usury or offence against the laws of any such pro­
vince, respiting interest, committed in respect of such note, 
bill or negotiable security, without the complicity or consent of 
such innocent holder or party/’

This section was omitted from the Bank Act in the revision 
of 1906. It became practically obsolete in 1890, when by 53 
Viet., e. 34, the various provincial statutes relating to interest
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Sec. 9-'. and usury consolidated in K.S.C. Is St), c. 127, sees. 9 to 30, 
Ueuiy law», were repealed. It lias been set out above, however, because 

some of the recent decisions, presently to be noted, have referred 
to its provisions. Vf. also see. 59 of the Hills of Exchange Act, 
infra.

Interest Act The Interest Act (R.S.C., e. 120), provides (secs. 2 and 3) :
“2. Except as otherwise provided by this or by any other Act 
of the Parliament of Canada, any person may stipulate for, al­
low and exact, on any contract or agreement whatsoever, any 
rate of interest or discount which is agreed upon. 3. Except 
as to liabilities existing immediately before the seventh day of 
July, one thousand nine hundred, whenever any interest is pay­
able by the agreement of parties or by law, and no rate is fixed 
by such agreement or by law. the rate of interest shall be five 
per centum per annum.” Prior to the 7th of July, 1900, the 
rate in such eases was six per cent.

The Money-Lenders’ Act (R.8.C., c. 122), which limits the 
rate of interest in certain cases, applies only to "money-lenders” 
us defined in the Act.

There is, then, no law now in force which renders a bank 
“liable to incur any penalty or forfeiture for usury.”

Any rule A bank may stipulate for any rate of interest or discount
stipulated whatever without thereby invalidating the contract of loan or
for. pledge. (Quinlan v. Gordon, 1861, 20 (jr. (Appendix) 1 ; Adams

v. Hank of Montreal, 1699, 8 B.C.K. at p. 316, 1 Com. L.B. at 
p. 250; S.C. 31 8.C.R. 223.) Hut if compelled to sue for tile 
interest, the bank cannot recover more than seven per cent. 
(Bank of Montreal v. Hartman, 1905, 2 West. L.R. 57) ; for all 
beyond the legal rate, the court will hold the contract void. 
(Quinlan v. Cordon, supra.)

After maturity the rate of interest is limited to seven per 
cent, or other smaller rate stipulated for. If no particular rate 
of interest after maturity has been stipulated for, the hank 
can recover only the rate of interest allowed in such a ease by 
the general law. (Royal Canadian Bank V. Shaw, 1871, 21 C. 
P. 455; Bank of B.N.A. v. Bossuyt, 15 Man. R. 266; cf. St. 
John v. Rykert, 1884, 10 8.C.R. 27 s ; People’s Loon v. Grant, 
1890, 18 S.C.R. 262.)

Hebior may^ If H hank retains or debits the debtor’s account with interest 
excel” llllk in excess of seven per cent., the debtor is entitled to recover 
charged.
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back the excess or is entitled to credit for the excess so charged Sec. 92. 
in an action by the bank. (Canadian Bank of Commerce v. Mc­
Donald, 1906, 3 West. L.R. 90, at pp. 101, et scq.; Banque de 
St. Hyacinthe v. Sarrazin, 1892, Q.R. 2 S.C. 96.) To allow re­
covery back of such interest is not in effect to enforce a penalty 
ur forfeiture for usury ; it is not a proceeding for usury, though 
the action is brought on account of usury. (Kierzkowski v.
Dorion, 1868, L.R. 2 P.C. 291, at p. 1114.)

If, however, the debtor voluntarily pays the excess of inter-But not if 
est over seven per cent, us, c.g., by giving his cheque to the®*®08® 
bank for such excess as shewn by the bank's monthly statement,pay |)V hJn, 
lie cannot recover back the excess and is not entitled in an action 
by the bank to have the amount of the excess so paid applied 
on account of the principal or of the interest calculated at 
seven per cent. only. (Canadian Bank of Commerce v. McDon­
ald, supra; Bank of B.N.A. v. Bossuyt, supra; Quinlan v. Gor­
don, supra; Hutton v. Federal Bank, 1883, 9 P.R. at p. 581.)
The dictum of Pagnuelo, J., in Banque de St. Hyacinthe, supra, 
tu the effect that the prohibition of the Act is one “of public 
order,” and that, therefore, a person who has paid to a bank 
interest in excess of the rate fixed by the Act, may recover back 
the excess, was not necessary to the decision of the case. In 
that case the excess of interest was retained by the bank, but 
was not in any other sense paid by the debtor.

It has been held that a third party, c.g., an execution credi­
tor of the debtor, is not entitled to compel the bunk to account 
for interest charged by it in excess of seven per cent. (Benal- 
laek v. Bank of B.N.A., 1905, judgment of the Territorial Court 
of the Yukon Territory (cf. 36 S.C.R. 120), as explained in 
Kitchie v. Canadian Bank of Commerce, 1905, 2 West. L.R. 499, 
at p. 501.)

A bank may also receive and retain, in addition to the dis­
count, the collection or agency charges authorized by secs. 93 
and 94.

93. When any note, bill, or other negotiable security or percentage 
paper, payable at any of the bank’s places or seats of business, charge®ble 
branches, agencies or offices of discount and deposit in Canada, collection, 

is discounted at any other of the bank’s places or seats of busi­
ness, branches, agencies or offices of discount and deposit, the
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Sec. 93. bank may, in order to defray the expenses attending the collec­
tion thereof, receive or retain, in addition to the discount there­
on, a percentage calculated upon the amount of such note, bill, 
or other negotiable security or paper, not exceeding, if the note, 
bill, or other negotiable security or paper is to run,—

(а) for less than thirty days, one-eighth of one per centum ;
(б) for thirty days or over but less than sixty days, one- 

fourth of one per centum ;
(c) for sixty days or over but less than ninety days, three- 

eighths of one per centum ; and,
(d) for ninety days or over, one-half of one per centum. 

53 V., c. 31, s. 82.

Kxeept for some verbal re-arrangement made in the revi­
sion of 1906, this section dates from the Acts of 1867 and 1871. 
Cf. see. 91 as to rate of interest allowed by law, and sec. 94 as 
to collection fees on negotiable paper payable at places other 
than the place of discount or a branch or agency of the same 
bank.

A bank is not entitled to charge any discount or commis­
sion for the cashing of any official cheque of the (lovernment of 
Canada, or of any department thereof, whether drawn on the 
bank cashing the cheque or on any other bank (sec. 98).

Agency 94. The bank may, in discounting any note, bill or other
charges. negotiable security or paper, bond fide payable at any place in

Canada, other than that at which it is discounted, and other 
than one of its own places or seats of business, branches, agen­
cies or offices of discount and deposit in Canada, receive and 
retain, in addition to the discount thereon, a sum not exceeding 
one-half of one per centum on the amount thereof, to defray the 
expenses of agency and charges in collecting the same. 53 V., 
e. 31, s. 83.

This section dates from the Acts of 1867 and 1871. Cf. sec.
93.



CHAPTER XVIII.

Deposits and the Current Account.

Tin' receiving of deposits and the honouring of cheques upon 
them may be considered as the primary function of a bank, see 
Chapter XV., supra, on the “Business and Powers of a Bank.”
The discussion in this chapter will partially include the rights 
and liabilities of a hank in respect to cheques drawn upon it.
Sir also secs. 165, el ttq., of the Bills of Exchange Act, Chap­
ter 1,1., infra.

The subject of a hank’s lien upon securities or money of the 
cast..... in its hands is discussed in the notes to sec. 77.

As to the duty of the bank in regard to its customer’s accep­
tances made payable at the bank, see notes, supra, p. 132.

95. The bank may, subject to the provisions of this section, Depoaq,
without the authority, aid, assistance or intervention of anv may be . * , , , * received
other person or official being required,— from persons

in i receive deposits from any person whomsoever, whatever èV/otract” 
his age, status or condition in life, and whether such per­
son is qualified by law to enter into ordinary contracts or 
not ; and,

( h i from time to time repay any or all of the principal
thereof, and pay the whole or any part of the interest there­
on to such person, unless before such repayment the money 
so deposited in the bank is lawfully claimed as the pro­
perty of some other person.
In the ease of any such lawful claim the money so de- Payment»

posited may be paid to the depositor with the consent of the by consent,
claimant, or to the claimant with the consent of the depositor.

3. If the person making any such deposit could not, under Deposit 
the law of the province where the deposit is made, deposit and lln,itwl 
withdraw money in and from a bank without this section, the 
total amount to be received from such person on deposit shall 

It—HANK act.
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Sec. US. 
«500.

not, at any time, exceed the sum of five hundred dollars. 53 V., 
c. 31, s. 84.

This section dates from 1890, except for some re-arrange­
ment of the wording in 1900. The Acts of 1867 and 1871 au­
thorized the hank merely to open offices of discount and deposit.

The section enables a hank in receiving deposits, to some ex­
tent, to deal with persons otherwise incompetent by provincial 
law to contract (Re Central Bank, Morton and Block's 
Claims, 1889, 17 O.R. at p. 584.) Up to an aggregate amount 
of $500 the bank may receive deposits from any person without 
regard to whether by provincial law such person could deposit 
money in, and withdraw money from, a hank.

As to the jurisdiction of Parliament to override provincial 
law in this respect, cf. Tennant V. Union Bank, discussed in 
the notes to sec. 88.

Locality of deposits.
A hank with regard to deposits received and deposit receipts 

issued is resident in the province where the transaction takes 
place, and the deposit receipt has a locality in that province, 
so that the estate to which it belongs may he liable to succession 
duty in respect of it, although the deceased payee was domiciled 
in a foreign country (Attorney-General v. Newman, 1901, 1 0. 
L.R. 511; In re Succession Duty Act, 1902, 9 B.C.B. 174), and 
the hunk may he served and the deposit attached in that pro­
vince as a debt due to the depositor. (County of Wentworth 
v. Smith, 1893, 15 P.R. 372.) The hank is protected by pay­
ment into court in pursuance of order of court made in the pro­
vince where the deposit is situate. (Harris v. Uordingly, 1899, 
Q.R. 16 S.C. 501.)

Hunk a debtor in respect of deposits.
The bank is a debtor to the customer ( Foley v. Hill, 1848, 

2 H.L.C. 28; Roberts v. Tucker, 1851, 16 Q.R. 560; Webb v. 
Derbyshire, (1906] 1 Oh. 135), not a bailee or a trustee (Ex 
parte Waring, 1866, 36 L.J. Oh. 151), in respect of money de­
posited with it, and not actually appropriated to a particular 
purpose. ( Parley v. Turner, 1857, 26 I,.J. Ch. 710.)
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And the relation is still that of debtor and creditor if the 
customer has overdrawn his account. (Cunliffe Brooks v. 
Blackburn, 1884, 9 App. Cas. 857.)

It follows that upon the insolvency of the hank the customer 
has merely a right of proof in respect of his current or deposit 
accounts. (Re Barned's Bank, 1870, 39 L.J. Ch. 635.)

It follows also that the bank can he discharged only by pay­
ments made to the customer, his agent or principal (Sims v. 
Bond, 1833, 5 B. & Ad. 389), or to some person who by mer­
cantile law can give a good discharge.

Interest on deposits.
Interest is not payable on a deposit or loan except by statute 

or by express agreement ( Edwards v. Vere, 1833, 5 B. & Ad. 
282; in re Gosman, 1881, 17 Ch. D. 771), or where a contract 
to pay interest may be implied from the mode of dealing be­
tween the parties (In re Duncan & Co., [1905] 1 Ch. 307; In 
re Hast of England Banking Co., 1868, L.R. 4 Ch. 14), the 
usage of trade, or other circumstances.

By section 92 the bank may allow any rate of interest what­
ever upon money deposited with it. Interest-bearing deposits 
must he distinguished from other deposits in the annual state­
ment (sec. 54).

Obligation to repay deposits and to honour cheques.
The bank must pay its customer’s cheque on presentation 

if it has funds sufficient to meet the cheque. (Marzetti v. Wil­
liams, 1830, 1 B. & Ad. 415, 3 It.C. 746; Perreault v. Merchants 
Bank, 1905, Q.R. 27 S.C. 149.)

Substantial damages may be given for dishonouring a cus­
tom, r’s cheque, even though proof of special damage be inadmis­
sible (Fleming v. Bank of N.Z., [1900] A.C. 577). But if 
a non-trading depositor in the savings department of a bank 
has made his deposit subject to special terms, he may, on the 
wrongful refusal of the bank to pay to him personally the 
amount of the deposit, recover as damages only the interest and 
the money. The bank having received a deposit subject to cer­
tain notice of withdrawal, if required, cannot set up, us a de-
....... hi an action for the deposit, the almenee of such notice,
unless the refusal to pay was based on that ground. (Hender­
son v. Bank of Hamilton, 1894, 25 O.R. 641, 22 A.R. 414.)

Sec. 95.
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Sec. 95. If a customer's cheque is presented for payment, the bank 
must decide whether the state of the account between it and tile 
customer will justify it in paying the cheque. If the cashier 
or teller counts out the amount of the cheque and places the 
money upon the counter or the ledge of the wicket in front of 
him, the payment is complete and cannot be revoked by the 
bank, even though the money has not been counted and accept­
ed by the person presenting the cheque. (Chambers v. Miller, 
1862, 13 C.Ii. N.8. 125; and eases cited in Hall v. Hatch, 1901, 
3 O.l- R. 147.) The property in the money passes from the 
bank to the payee of the cheque so that it can be attached as 
his property even before he has touched it with his hand. (Hall 
v. Hatch, supra.)

The bank must pay cheques in the order of presentation 
(Kilsby v. Williams, 1822, 1 B. & Aid. 815), unless the bank 
has notice of the death of the customer or of a countermand 
of payment by him (Bills of Exchange Act, see. 167). In Mar- 
zetti v. Williams, supra, and Roberts v. Tucker, 1851, 16 Q.B. 
560, it is said that the banker is entitled to a reasonab'e time to 
satisfy himself of the genuineness of the signature to a cheque 
or bill of exchange. Cf. Todd V. I'nion Bank, 1887, 4 Man. R. 
204. But in Bunk of England v. Vagliano. [1891] A.C. at p. 
157, laird Mucnughtcn expressly lays it down that bankers who 
undertake the duty of paying their customers' acceptances must 
pay off-hand, and this reasoning would seem to apply equally 
to cheques.

A bank contracting for valuable consideration with a cus­
tomer's agent or a third party to honour the customer's out­
standing cheques is liable to Is* sued by the customer for breach 
of contract in the event of the specified cheques being subse­
quently dishonoured. (Fleming v. Bank of New Zealand,
[1900] A.C. 577.)

Pass-book ami vouchers.
The effect of receipt from a bank of a pass-lmok and vouch­

ers, and their retention without comment by a customer, arc con­
sidered in Rex v. Bank of Montreal, 10 O.L.R. 117, by Anglin, 
J., who decided that there is no contractual obligation on the 
part of the customer to examine his pass-book. This case was 
affirmed by the Court of Appeal, 1906, 11 O.L.R. 595. Mac- 
laren, J.A., at p. 605, says; “The trial judge has reviewed very
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fully tlii‘ leading English ami American cusea in which the Sec. 96. 
effect of the receipt from a bank of a pass-book and vou- Pass-book 
cher», and their retention by the customer have been considered ami 
at. discussed. He comes to the conclusion that under the prin- v"ucher*' 
eipli laid down in Leather Manufacturera’ Hank v. Morgan, 
lhiiii, 117 U.S. 96, and l)e Frees Critten v. Chemical National 
Hank, 1 ti, 171 N.Y. 219, the customer might be held in the 
Vnited States to be estopped from objecting where he had failed 
In cheek over his pass-book himself or had not exercised rea­
sonable supervision over the clerk to whom he had entrusted it 
under circumstances where he would not be estopped in Eng­
land. In support of this conclusion he refera particularly to 
llic vase of Chatterton v. London and County Hank, 1890-1, 
a summarized report of which appears in Paget on Banking, at 
pp. 120 cl and also to the eases discussed in llart on Bank­
ing at pp. 200-203. It is to la* observed that in most of these 
cases the ipiestion considered is whether the customer who re- 
eeivra his pass-book and vouchers owes a duty to the bank to 
examine them, and whether he is estopped front objecting if he 
iliss not do so, or dims not object liefore the bank has altered 
its jMwition. In the present ease there is more. The depart­
ment regularly notified the bank each month that the cheques 
and statement had tarn found correct. Snell receipts are not 
at all on the same footing as those that are frequently signed 
by the mesaenger of the customer when he receives the cheques 
and vouchers at the end of the month or at other periods. These 
latter ran have little binding effect unless there is an express 
or implied contract that the customer will examine them and 
report within a reasonable time as to their correctness. Ordin­
arily the retention of the pass-lawk and the vouchers without 
objection could only operate against the customer where there 
existed such a contract by way of estoppel, and where the facta 
of the particular case were such as to justify the application of 
Ibis doctrine." Ilex v. Bank of Montreal was affirmed by the 
Supreme Court on the 19th of February, 1907.

A banker’s pass-ltook, which is numbered and in which it is 
stipulated that the deposits recorded in it will not he repaid 
without its production, is a proper subject of donatio mortis 
causa, and delivery of such a hook in anticipation of death 
"pi'ratra as a transfer of the debt to take effect upon death.

Brown v. Toronto General Trusts, 1900, 32 O.R. 319.)
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Sec. 95.
Rule in 
Clayton's

Appropriation anil sit off in the current account.
Payments to and drawings upon current accounts are taken 

to be set off against each other automatically the earliest draw­
ing against the earliest payment and so on. (The ‘1 rule in Clay­
ton ’» Caw,” Devaynee v. Noble, l'hi. I Mer. 608, :i R.C. 829, 
15 R.R. 161, discussed in The Mecca, [1897] A.C. at pp. 293- 
296.)

The rule does not apply to a ease where there is no account 
current between the parties, or where a contrary intention ap­
pears from the circumstances. (City Discount Co. v. McLean, 
1874, L.R. 9 C.P. 692; Gillies v. Commercial Bank, 1895, 10 
Man. R. 460, 479. It may appear from an account rendered 
or other circumstances that the creditor intended not to make any 
appropriation, but to reserve the right. The general rule is 
that when a debtor is making a payment to his creditor, he 
may appropriate the money as lie pleases, and the creditor must 
apply it accordingly. (McArthur v. McMillan, 1886, 3 Man. R. 
377.) If the debtor does not make any appropriation at the 
time when he makes the payment, the right of appropriation 
devolves upon the creditor, and he has the right of election “up 
to the very last moment” (The Mecca, supra) and he may make 
an appropriation even when he is being examined as a witness 
in an action by him against the debtor. (Seymour v. 1 ickett, 
[1905] 1 K.B. 715.)

Where an account is continued after dissolution of partner­
ship in the same mode as before, the rule in Clayton’s Case will 
apply (Laing v. Campbell, 1865, 36 Beav. 3), but it will be 
otherwise where distinct accounts are kept and the new firm, 
as creditors, have appropriated a payment to the new account. 
(Simeon v. Ingham, 1823, 2 B. & C. 65). As to what dealings 
with a firm's account will discharge a retired partner from lia­
bility for an old overdraft, see Rouse v. Bradford, [1894] A.C. 
580.

Where the members of a firm have separate private accounts 
with the bankers of the firm, and a balance is due to the bankers 
from the firm, the bankers have no lien for such balance on the 
separate accounts. (Richards v. Bank of B.N.A., 1901, 8 B.C. 
R. 143, 209; Watts v. Christie, 1849, 11 Beav. 546.)

On the death of a surety for a current account, it is common 
practice for the bank to close the account and open a fresh one
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with the customer. This prevents the surety's estate getting See. 95. 
the benefit of subsequent payments to current account by thenu|ejn 
customer. (In n- Sherry, 1884, 25 Ch. D. 692.) Clayton’s

Where an insolvent testator, having a deposit to his credit . 
in a bank at the time of his dentil, was indebted to the bank on ! 
a note under discount, which had not then matured and the I 
executors did not withdraw or demand the deposit before the 
maturity of the note, it was held that the bank might set off the 
debt on the note against the deposit, and rank for the balance 
of tile debt against the estate. (Ontario Bank v. Routhier,
1900, :!2 O.lt. 67 ; ef. Thomas v. Smith, 1900, Q.R. 16 S.C. 354.)

The rule in Clayton’s Case, supra, attributing the first 
drawings out to the first payments in does not apply 
where a person who holds money as a trustee or in 
a lidieiary character pays it to his aerount at his hank­
ers and mixes it with his own money, and afterwards 
draws out sums by cheques in the ordinary manner. The 
drawer must be taken to have drawn out his own money in pref­
erence to the trust money. (In re llallett’s Estate, Knatchbull 
v. Hall,dt. 1879, 13 Ch. D. 696; In re Oatway, Ilertslet v. Oat- 
wav, (1903 ] 2 Ch. 356.) But the rule does apply as between 
two cestui que trustent whose money the trustee has paid into 
his own account, so that the first sum paid in will be held to 
have been first drawn out. (In re Hallctt. supra; In re Sten- 
ning, Wood v. sunning. [1896] 2 Ch. 133; Bailey v. .loll,at. 
ls*4, 9 A.R. 187.)

if money held by a person in a fiduciary character has been 
paid by him to his account at his bankers, the person for whom 
he held the money can follow it, and has a charge on the balance 
in the banker’s hands (In re Ilallett’s Estate, supra), but for 
this purpose there must be a specific fund, capable of living 
identified, into which the trust money has been converted. (In 
re Hallctt & Co., Ex parte Blane, [1894] 2 Q.B. 237.)

If a customer keeps several accounts at a bank they may be 
treated as one by the bank for the purpose of setting off a debit 
balance in one against a credit balance in another. (In re 
European Bank, Agra Bank’s Claim, 1872, L.R. 8 Ch. 41; cf.
Johnson v. Roberts, 1875, L.R. 10 Ch. 505; Mutton v. Peat,
11900] 2 Ch. 79. and see also the subject of a bank’s general 
lien discussed in the notes to sec. 77.)
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Sec. 95. Deposit retapts.
A bank may under the Bank Act issue a certificate or re­

ceipt, commonly known as a “deposit receipt” acknowledging 
the deposit with the bank of a certain sum of money and the 
obligation of the bank to pay or account for the same with 
interest to the depositor or to the depositor “or order.” The 
effect of the endorsement of such a receipt by the depositor de­
pends largely on the wording of the receipt.

There is high authority in favour of the view that a docu­
ment which is a receipt for a certain sum “payable to” the de­
positor or order, or “which the bank will repay” to the deposi­
tor or order, possesses all the qualities of a promissory note not­
withstanding that it also contains clauses providing that the sum 
deposited, in order to bear interest, must remain in the bank 
for a certain period, and that it cannot be withdrawn except 
on a certain numbqr of days’ notice, and that the receipt must 
be given up to the bank when payment is required. (Richer v. 
Voyer, 1874, L.R. 5 1\C. at p. 477; He Central Bank, Morton 
& Block’s Claims, 1889, 17 O.R. 574.) It has been said (Re 
Central Bank, supra, at p. 585) that the term requiring the 
receipt to be given up merely expresses what the law would 
imply and may be regarded as surplusage, and that the other 
clauses referred to have not the effect of preventing the receipt 
from being a promissory note, as they do not make the time of 
payment uncertain. It is merely a matter of computation, hav­
ing regard to the date of the receipt, to ascertain when the 
money may be withdrawn, and the requirements of previous 
notice merely make the receipt one payable so many days after 
the occurrence of a specified event, which the holder can deter­
mine, such as “after sight” or “after demand.”

If a deposit receipt is a promissory note the effect of en­
dorsement to a holder in due course would be to pass the legal 
right to the money payable thereunder to the endorsee, who 
might recover in his own name and free from all the equities 
that might exist between the original holder and the bank. If 
it is not a promissory note, but yet is expressed to be payable 
to the depositor or his order, it may nevertheless Ik* so far nego­
tiable as to pass a good title to a bonâ fide purchaser for value 
who takes without notice of any infirmity of title. This is on 
the ground of representation and estoppel. (Re Central Bank, 
supra, at p. 580 and cases there cited, sed quatre.)
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Whore, however, the receipt is expressed to be payable to Sec. 95. 
the depositor and not also to bis order, it is said that negotiabil- Deposit* 
ity is negatived (lie Central Hank, supra, at p. 583), and when receipt, 
the receipt is worded “for which the bank will account to” the 
depositor, it cannot be transferred merely by endorsement and 
delivery so its to entitle the holder to demand payment of the 
money represented by it. (Saderquist v. Ontario Bank, 1889,
15 A.It. U09; Lee v. Bank of British North America, 1879, 30 
V I*. 255, and cases cited.) But if the depositor for valuable 
consideration endorses such a receipt, and delivers it to another 
person with the intention of passing all his right and title to 
the money represented by the receipt, which money the bank 
pays to sueli other person, this wotdd be a good defence on equi­
table grounds to an action by the original depositor against the 
bank. (Mander v. Royal Canadian Bank, 1869, 20 C.P. 125;
8.C. 21 C.P. 492.)

A deposit receipt which on its face states that it is not trans­
ferable and that cheques cannot be drawn against it is clearly 
not a negotiable instrument, but the endorsement upon it of an 
order to pay and the delivery of the document operate as an 
equitable assignment of the fund. It is not necessary to give 
notice to the bank in order to complete the assignment (In 
re Griffin, 11899] 1 Ch. 408; ef. In re Commercial Bank of 
Manitoba, Barkwell’s Claim, 1897, 11 Mau. R. 494), although 
notice may be necessary as against a subsequent assignee.

A deposit receipt is merely the evidence of a debt, and, not­
withstanding a condition in the receipt requiring its production 
before payment, the bank cannot refuse to pay the assignee in 
insolvency of the depositor or the depositor himself, provided it 
is indemnified not only against double liability, but against double 
vexation. (Bank of Montreal v. Little, 1870, 17 Gr. 313, 316.)

96. The bank shall not be bound to see to the execution of Bank not to 
any trust, whether expressed, implied or constructive, to which 
any deposit made under the authority of this Act is subject.

2. Except only in the ease of a lawful claim, by some other Receipt of
person before repayment, the receipt of the person in whose 2j|”t° lwo
name any such deposit stands, or, if it stands in the names of depositors . . . sufficient,two persons, the receipt of one, or, if it stands in the names of
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Sufficiency

more than two persons, the receipt of a majority of such per­
sons, shall, notwithstanding any trust to which such deposit 
is then subject, anil whether or not the bank sought to be charged 
with such trust, and with which the deposit has been made, had 
notice thereof, be a sufficient discharge to all concerned for the 
payment of any money payable in respect of such deposit.

3. The bank shall not be bound to see to the application of 
the money paid upon such receipt. 53 V., c. ul, s. 84.

Section 52 provides that the bank shall not be bound to see 
to the execution of any trust to which any share of its stock 
is subject. This section contains a similar provision as to any 
trust to which any deposit made under the authority of this 
section is subject.

[ There are, however, differences in the wording of the two 
sections. Firstly, in the case of shareholders, the receipt of 
one of two or more persons in whose name shares stand is a 
sufficient receipt to the bank for any money payable in respect 
of such shares. In the ease of a deposit, the receipt of one of 
two persons in whose name the deposit stands is sufficient, but 
if it stands in the name of more than two, the receipt of a 
majority is required.

Apart from this section the receipt of one of two joint depo­
sitors, not being partners in trade, would not have been suffi­
cient. (Innés v. Stephenson. 1831, 1 M. & Rob. 145; Husband 
v. Davis, 1851, 10 C.B. 045.)

Secondly, the foregoing provision as to the sufficiency of 
shareholders’ receipts is subject to the clause “unlees express 
notice to the contrary has been given to the bank.” In the case 
of depositors, “except only in the ease of a lawful claim, by some 
other person before repayment,’’ the receipt is declared to be suffi­
cient “notwithstanding any trust to which such deposit is then 
subject, and whether or not the bank sought to be charged with 
such trust, and with which the deposit lias been made, had no­
tice thereof.”

The practical effect of the two sections, as regards the suffi­
ciency of a receipt, is perhaps not very different. In the one 
case an “express notice” that the receipt is insufficient, in the 
other ease a “lawful claim” by some person other than the per­
son giving the receipt, before repayment, is required.
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A •‘lawful claim” means one which is prima facie subs tan- Sec. 96. 
liai. (In re Bank of Toronto & Dickinson, 1906, 8 O.W.R. 323.) Lawful 
In this ease money had been deposited to the credit of “the claim, 
executors of the estate of the late J.D. ” One of the executors 
subsequently served formal written notice on the bank, forbid­
ding it to pay out money except on cheques signed by all three 
executors. It was held that the case came within the exception 
to sub-sec. 2, and an order was made for payment of the money 
into court, unless the parties would agree that it should be retain­
ed as if it were in court. Cf. Dominion Bank & Kennedy, 1906,
8 O.W.R. 755, 834.

So far as the obligation to see to the execution of any trust No obliga- 
is concerned, this section is in the same terms as sec. 52, and 0°” ^ ^
the notes to that section may usefully be consulted in regard to trugt 
this section. As there pointed out, the provision seems to be 
diris'tly applicable to trusts of which the bank has notice, for 
it would require no legislative provision to free the bank from 
responsibility for not seeing to the execution of a trust, the ex­
istence of which has not in some way been brought to its know­
ledge.

A bank is liable if it knowingly participates in a breach of 
trust. (Cf. Gray v. Johnston, 1868, L.R. 3 H.L. 1.) Where 
it is proposed by the customer of the bank to apply a balance 
standing to the credit of the customer on a trust account or 
other trust moneys in discharge or reduction of a debt due from 
the customer upon his private account, the bank, ex hypothesi, 
knows the intended application of the trust moneys, and there­
fore may readily lie held to have known that the transaction 
was a breach of trust. But, although the bank knows that the 
money with which the customer repays an overdraft on his 
private account is derived Iront the funds of a third party, 
it does not necessarily follow that it knows of a misapplication.
The circumstances of the case may be consistent with a right 
on the part of the customer to make the transfer or application 
in question. Cf. Ilart on Banking, 2nd ed., 1906, p. 161 ; and 
sec cases cited in next paragraph.

The bank may treat all a customer's personal accounts as 
one (In re European Bank, 1872, L.R. 8 Ch. 41), but may not 
use the balance of an account, as to which it has notice that it 
is not a personal account, to meet a deficiency on a personal
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account (Ex parte Kingston, 1871, L.R. 6 Ch. 632; cf. Union 
Hank of Australia v. Murray-Aynaley, 118981 A.C. 693; Shields 
v Bank of Ireland, [1901] 1 Ir. R. 222, and Bank of N.S.W. v. 
(loulburn, [1902] A.C. 543.)

If, however, the hank receives money in good faith as money 
belonging to an estate of which it is a creditor, without notice 
of any trust, it may retain the same as against an alleged cestui 
que trust of such money. (Giraldi v. Banque Jacques-Cartier, 
1883, 9 S.C.R. 597.)

Where, however, a customer, who is a trustee, draws a cheque 
upon a trust account in favour of a third party, the bank will 
have its attention drawn to the object or purpose of the pay­
ment only under exceptional circumstances. It is under no 
obligation to enquire as to the purpose for which a cheque is 
drawn, and as it is not likely that the customer will voluntar­
ily explain that he is about to misapply trust funds, it will 
obviously be very seldom that the bank will have notice of the 
breach intended. Hart, p. 163.

In order to hold a bank justified in refusing to pay a de­
mand of a customer, the customer being a trustee and drawing 
a cheque as trustee, there must, in the first place, be some mis­
application. some breach of trust, intended by the trustee, and 
there must be. in the second place, proof that the bank is privy 
to the intent to make this misapplication of the trust funds. 
(Gray v. Johnston, supra; Bailey v. Jcphcott, 18S4, 9 A.R. 187; 
Clench v. Consolidated Bank, 1880, 31 C.l*. 169.) The fact 
that the bank is personally interested in the misapplication may 
be very good evidence of notice, but in point of law the personal 
interest is immaterial, and actual notice of, and participation 
in, the breach of trust is sufficient ground of liability. Hart,

If depositor 97. If a person dies, having a deposit with the bank not
not exceed- exceeding the sum oi five hundred dollars, the production to
ing$500,how the bank and deposit with it of,— proved.

(a) any authenticated r*opy of the probate of the will of the 
deceased depositor, oi of letters of administration of his 
estate, or of letters of verification of heirship, or of the act 
of curatorship or tutorship granted by any court in Canada
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having power to grant the same, or by any court or author- Sec. 97. 
ity in England, Wales, Ireland, or any British colony, 
or of any testament, testamentary ur testament dative 
expede in Scotland; or,

(6) an authentic notarial copy of the will of the deceased 
depositor, if such will is in notarial form, according to the 
law of the province of Quebec; or,

(<•) if the deceased depositor died out of His Majesty’s 
dominions, any authenticated copy of the probate of his 
will, or letters of administration of his property, or other 
document of like import, granted by any court or authority 
having the requisite power in such matters; 

shall he sufficient justification and authority to the directors 
for paying such deposit, in pursuance of and in conformity to 
such probate, letters of administration, or other document as 
aforesaid. (>3-64 V., c. 26, s. 20.

This section dates from 19(H) except for some re-arrangement 
of the wording in 1906.

Letters of administration are valid so long as they are un­
revoked, even though their grant was based upon fraud or for­
gery, and a bank paying money in good faith to an administra­
tor who, by the law of the province where the money is pay­
able. is entitled to receive it, is proteeted from liability to pay 
a second time. (Irwin v. Bank of Montreal, 1876, 38 U.C.R.
375.)

By this section special provision is made authorizing the 
hank to pay the amount of a deposit, not exceeding $500, upon 
the production and deposit with it of an authentic notarial copy 
of the will, or an authenticated copy of the probate of the will 
or of letters of administration, etc., granted by a court of com­
petent jurisdiction. This provision dispenses with the necessity 
of having letters of a foreign court resealed, or of obtaining 
grant of letters to a representative resident within the province 
where the debt is situate.

Even if the deposit exceeds $500, and a representative of 
the deceased depositor is appointed in another province where 
the hank has an office, the bank might pay such representative 
at the latter place (cf. notes to sec. 76, supra, pp. 138-9.
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DOMINION UOVKBNMKNT CHEQUES.

98. The bank shall not charge any discount or commission 
for the cashing of any official cheque of the Government of 
Canada or of any department thereof, whether drawn on the 
hank cashing the cheque or on any other bank. 53 V., c. 31, 
s. 103.

Cf. sees. 93 and 94 as to agency and collection charges in 
other cases.



CHAPTER XIX.

The Purchase ok the Assets ok a Bank.

The sections included in this chapter were first enacted by 
flic Bank Act Amendment Act, 1900, and the Act amending the 
same (113 Viet., c. 27.) They are intended to provide a convenient 
method whereby a bank, which desires to dispose of its business, 
may Ik- able to do so without applying to Parliament.

The first Order in Council passed under the provisions of 
the Act was that of the 31st of December, 1900, approving an 
agreement, dated the 15th day of December, 1900, between the 
Hank of British Columbia and the Canadian Bank of Com- 
merce, ami a proposed increase of the capital stock of the latter 
hank from *6,000,000 to *'',000,000 in order to provide for the 
payment to the former bank of *2,000,000 of fuliy paid-up 
shares of the latter bank as provided in the said agreement.
See Dominion Statutes, 1902, p. l.v.

THE PURCHASE OK THE ASSETS OK A BANK.

99. Any bank may sell the whole or any portion of its ua„k may 
usets to any other bank which may purchase such assets; and40 
the selling and purchasing banks may, for such purposes, enter bank.
into an agreement of sale and purchase, which agreement shall 
contain all the terms and conditions connected with the sale anil 
purchase of such assets. 63-64 V., e. 26, s. 33.

100. The consideration for any such sale and purchase may Conaiderm- 
bc as agreed upon between the selling and purchasing banks. tlon-

2. If the consideration, or any portion thereof, is shares of If in «tiare» 
the capital stock of the purchasing bank, the agreement shall ïtoeî?'1*1 
provide for the amount of the shares of the purchasing bank
to he |iaid to the selling hank.

3. Vntil such shares so paid to the selling hank have been Not consid- 
sohl by such bank, or have been distributed among and accepted until roh^or

distributed.
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by the shareholders of such bauk, they shall not be considered 
issued shares of the purchasing bank for the purposes of its 
note circulation. 63-64 V., c. 26, s. 34.

By section 61 the total amount of a bank's notes in circula­
tion at any time shall not exceed the amount of the unimpaired 
paid-up capital of the bank.

101. The agreement of sale and purchase shall be submitted 
to the shareholders of the selling bank, either at the annual 
general meeting of such bank or at a special general meeting 
thereof called for the purpose.

2. A copy of the agreement shall be mailed, postpaid, to 
each shareholder of such bank to his last known address, at 
least four weeks previously to the date of the meeting at which 
the agreement is to be submitted, together with a notice of the 
time and place of the holding of such meeting. 63-64 V., e. 26, 
s. 35.

A special general meeting of the shareholders may be called 
as provided by see. 31. As to the annual meeting, see notes to 
that section.

102. If at such meeting the agreement is approved by reso­
lution carried by the votes of shareholders, present in person 
or represented by proxy, representing not less than two-thirds 
of the amount of the subscribed capital stock of the bank, the 
agreement may be executed under the seals of the banks, parties 
thereto, and application may be made to the Governor in Coun­
cil, through the Minister, for approval thereof.

2. Until the agreement is approved by the Governor in Coun­
cil it shall not be of any force or effect. 63-64 V., e. 26, s. 36.

As to proxies and voting rights of shareholders, see sec. 32 
and notes.

The Minister means the Minister of Finance and Receiver- 
General (sec. 2).
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103. If the agreement provides for the payment of the con- Sec. 103. 
Hide-ration for such sale and purchase, in whole or in part, in Approval of 
slums of the capital stock of the purchasing bank, and for such Sf ’purchas” 
imr|iose it is necessary to increase the capital stock of such bank, hank, 
the agreement shall not he executed on In-half of the purchasing 
bank, unless nor until it is approved by the shareholders thereof 
at the annual general meeting, or at a special general meeting 
of Mii-li shareholders. 03-04 V., c. 20, s. 37.

104. The Governor in Council may, on the application for Necessary 
his approval of the agreement, approve of the increase of the 
capital stock of the purchasing bank, which is necessary to pro- approve/ 

viile for the payment of the shares of such bauk to tile selling 
bank, ns provided in the said agreement. 03-04 V., c. 20, s. 39.

105. The provisions of this Act with regard to,— Ordinary
(e) the increase of the capital stock of the bank by by-law 

of the shareholders approved by the Treasury Board ; and, not to 
(1) the allotment and sale of such increased stock ; ap*>*y’

shall not apply to any increase of stock made or provided for 
under the authority of the last two preceding sections. 63-64 
V., e. 26, s. 38.

The provisions referred to are contained in secs. 33 and 34.

106. The approval of the Governor in Council shall not be Conditions
given to the agreement, unless,— Governor in

(a) the approval thereof is recommended by the Treasury Council may 
,, , approve
Board ; agreement.

(fc) the application for approval thereof is made, by or on 
behalf of the bank executing it, within three months from 
the date of execution of the agreement ; and,

(e) it appears to the satisfaction of the Governor in Council 
that all the requirements of this Act in connection with 
the approval of the agreement by the shareholders of the
15—DANK ACT.
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selling nml purchasing battles have been complied with, 
and that milice of the intention of the hanks to apply to 
the Governor in Council for the approval of the agree­
ment has been published for at least four weeks in the 
Camilla Gazette, and in one or more newspapers published 
ill places where the chief offices or places of business of the 
banks are situate.

2. Such banks shall afford all information that the Minister 
requires.

3. Nothing herein contained shall be construed to prevent 
the Governor in Council or the Treasury Hoard from refusing 
to approve of the agreement or to recommend its approval. 63-64 
V., c. 26, s. 39.

107. The agreement shall not be approved of unless it appears 
that,—

(a) proper provisions have lieen made for the payment of the 
liabilities of the selling bank ;

(fc) the agreement provides for the assumption and payment 
by the purchasing bank of the notes of the selling bank 
issued and intended for circulation, outstanding and in 
circulation ; and,

(r) the amounts of the notes of both the purchasing and 
selling banks, issued for circulation, outstanding and in 
circulation, ns shown by the then last monthly returns of 
the banks, do not altogether exceed the then paid-up capital 
of the purchasing hank; or, if the amount of such notes 
does exceed such paid-up capital, an amount in cash, equal 
to the excess of such notes over such paid-up capital, has 
been deposited by the purchasing bank with the Minister.

2. The amount so deposited as aforesaid shall be held by the 
Minister ns security for the redemption of the said excess of 
notes ; and, when such excess, or any portion thereof, has been 
redeemed and cancelled, the amount so deposited, or an amount
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equal to tho amount of excess so redeemed and cancelled, shall See. 107. 
from time to time, be repaid by the Minister to the purchasing 
Imiik, lint without interest, on the application of such hank, and 
mi the production of such evidence as the Minister may require 
to show that the notes in regard to which such repayment is 
askisl have been redeemed and cancelled. G3-64 V., c. 27, s. 1.

108. The notes of the selling bank so assumed and to be Notes of 
paid by the purchasing hank shall, on the approval of the agree- to become"

ment, lie deemed to be, for all intents and purposes, notes of the 
purchasing hank issued for circulation; and the purchasing

notes ofpwri—jpg
hank shall be liable in the same manner and to the same extent
as if it lmd issued them for circulation.

2. The amount at the credit of the selling bank in the Circu- Circulation 
lalion Fund shall, on the approval of the agreement, be trails- 1u,l<1' 
ferred to the credit of the purchasing bank.

il. The notes of the sidling bank shall not be re-issued, but Notes to be 
shall be called in, redeemed and cancelled as quickly as possible. ca**“l hi. 
63-64 V., c. 26, s. 41.

As to the issue and circulation of notes, see see. 61. The 
Circulation Fund is provided for by secs. 64 et scq.

109. The approval by the Governor in Council of the agree- Evidence of 
ment shall be evidenced by a certified copy of the order in J>,veninr'in 
council approving thereof. Council.

2. Such certified copy shall be conclusive evidence of the Order in 
approval of the agreement therein referred to, and of the regu- c°" 
lnrity of all proceedings in connection therewith. 63-64 V., e.
26, a. 42.

110. On the agreement being approved of by the Governor On approval 
in Council, the assets therein referred to as sold and purchased Qroncd°r 
shall, in accordance with and subject to the terms thereof, and the sert» 
without any further conveyance, become vested in the purchns- *>M"
ing bank.
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2. The selling bank shall, from time to time, subject to the 
terms of the agreement, execute such formal and separate eon- 
veyauees, assignments and assurances, for registration purposes 
or otherwise, as are reasonably required to confirm or evidence 
the vesting in the purchasing bank of the full title or ownership 
of the assets referred to in the agreement. 63-64 V., c. 26, s. 43.

111. As soon as the agreement is approved of by the Gover­
nor in Council, the selling bank shall cease to issue or re-issue 
notes for irculation, and shall cease to transact any business, 
except such as is necessary to enable it to carry out the agree­
ment, to realize upon any assets not included in the agreement, 
to pay and discharge its liabilities, and generally to wind up its 
business; and the charter or Act of incorporation of such lunik, 
and any Acts in amendment thereof then in force, shall continue 
in force only for the purposes in this section s|n*cificd. 63-64 
V., c. 26, s. 44.



CHAPTER XX.

Returns dv a Bank.

The following returns to the government are required by 
the Hunk Act.

See. 111!, monthly returns in the form set forth in Schedule
D.

See. 113, special returns called for by the Minister.
See. 114, a return of all dividends, etc., unpaid for more

tlmn five years.
See. 114, a return of all drafts or bills of exchange issued 

by the bank and unpaid for more than five years.
See. 114, a certified list of shareholders.
Sees. 147 to 151 impose penalties upon a bank which neglects 

to transmit any of the above mentioned returns.
Sis'. 152 provides that when any return is transmitted by 

post, the date of deposit in the post office, as shown by the post 
office mark or stamp upon the envelope or wrapper enclosing 
the return, shall Ik- taken prima facie to be the day when the 
return was transmitted.

liy sec. 153 provision is made for the criminal and civil lia­
bility of persons who make any wilfully false or deceptive state­
ment in any account, statement, return, report or other docu­
ment respecting the affairs of a hank, etc.

Minister in the Act means the Minister of Finance and Re- 
ceiver-lieneral (sec. 2).

RETURNS.

112. Monthly returns shall be made by the bank to the Monthly. 
Minister in the form set forth in schedule I) to this Act.

2. Such returns shall he made up and sent in within the first Within fir.t, 
liftis'ii days of each month, and shall exhibit the condition of15’**1'*’ 
the bank on the last juridical day of the month last preceding.

3. Such returns shall be signed by the chief accountant and y0w signed, 
by the president, or vice-president, or the director then acting
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as president, and by the manager, cashier or other principal 
officer of the bank at its chief place of business. 53 V., c. 31, s. 
85.

Cf. see. 113 which empowers the Minister of Finance to call 
for special returns.

Monthly returns have been required since 1871. Sec 13 of 
34 Viet., c. 5, provided as follows :

“Monthly returns shall be made by the bank to the govern­
ment in the following form, and shall be made within the first 
ten days of each month, and shall exhibit the condition of the 
bank on the last juridical day of the month preceding ; and 
such monthly returns shall be signed by the Vresident or Vice- 
President, or the Director (or, if the bank be m commandite, 
the principal partner) then acting as President, and by the 
Manager, Cashier, or other principal officer of the bank at its 
chief seat of business.”

The form prescribed in the Act of 1871 was itself an ela­
boration of the form of statement required to he published in 
certain cases under chapter 21 of the Consolidated Statutes of 
Canada, 1859.

By statutes subsequent to 1871 changes were made from 
time to time, the changes being designed to make the informa­
tion given more detailed and trustworthy, without however dis­
turbing that general continuity of form which is desirable for 
the purpose of comparison.

The present form was adopted in 1900. It is printed among 
the schedules in Chapter XXVI., infra.

The officers making the return should be careful to classify 
the items of assets and liabilities under the proper heads. Im­
proper classification of items may constitute a false or deceptive 
statement within see. 153.

The monthly returns of the various banks are published each 
month in a consolidated form by the government.

113. The Minister may also call for special returns from any 
bank, whenever, in his judgment, they arc necessary to afford 
a full and complete knowledge of its condition.

2. Such special returns shall Iw made and signed in the 
manner and by the persons specified in the last preceding section.
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3. Such special returns shall he made and sent in within See. 113. 
thirty days from the date of the demand therefor by the Min- Within 30 
ister: Provided that the Minister may extend the time for demandm 

sciidiiiLT in such speeial returns for such further period, not 
vx-. ding thirty days, as he thinks expedient. 53 V., c. 31, s.
86.

The special returns which may be called for under this sec­
tion are in addition to the monthly returns required to be made 
by sec. 112.

114. The bank shall, within twenty days after the close of Annual, 
each . iilendar year, transmit or deliver to the Minister a return,— 

la) of all dividends which have remained unpaid for more 
than five years; and,

f>) of all amounts or balances in respect of which no trans- 
aclions have taken place, or upon which no interest has 
been paid, during the five years prior to the date of such 
return :

Provided that, in the case of moneys deposited for a fixed period, 
the said term of five years shall be reckoned from the date of 
tie- termination of such fixed period.

2. The return mentioned in the Inst preceding subsection What return 
shall set forth,- *how-

(«■ Illy mime of neh shareholder or ereditor to such
dividends, amount* or balances are, according to the books 
of the hank, payable;

(») the last known address of each such shareholder or credi­
tor;

r) the amount due to each such shareholder or ereditor ;
(<l) the egeney of the hank at which the last transaetion took

place;
I ■ ) the date of such last transaction ; and,
(f) if such shareholder or ereditor is known to the hank to 

be dead, the names and addresses of his legal representa­
tives, so far as known to the bank.

7
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3. The bank shall likewise, within twenty days after the elose 
of each calendar year, transmit or deliver to the Minister a 
return of all drafts or hills of exchange, issued by the bank to 
any person, and remaining unpaid for more than five years prior 
to the date of such return, setting forth so far as known,—

(a) the names of the persons to whom, or at whose request 
such drafts or hills of exchange were issued;

(b) the addresses of such persons;
(c) the names of the payees of such drafts or hills of ex­

change ;
(d) the amounts and dates of such drafts or bills of ex­

change ;
(e) the names of the places where such drafts or hills of 

exchange were payable ; and,
(/) the agencies of the hank respectively from which such 

drafts or hills of exchange were issued.
4. The returns required by the foregoing provisions of this 

section shall he signed by the chief accountant, and by the 
president or vice-president or the director then acting as presi­
dent, and by the manager, cashier or other principal officer of 
the hank, at its chief place of business.

5. The hank shall also, within twenty days after the close 
of each calendar year, transmit or deliver to the Minister a 
certified list showing,—

(a) the names of the shareholders of the hank on the last 
day of such calendar year, with their additions and resi­
dences ;

(b) the number of shares then held by them respectively; 
and,

(c) the value at par of such shares.
6. The Minister shall lay such returns and lists before Par­

liament at the next session thereof. 53 V., c. 31, ss. 87 and 88; 
63-64 V., c. 26, s. 21.

-
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This section dates from 1800, except sub-sec. 3. The present 
division into sub-sections is a result of the revision of lOOti.

The effect of the first two suh-sections is to secure to a hank, 
sii long as it is solvent, the benefit of unpaid dividends and other 
amounts ami balances ip respect of which transactions have 
reused to take place or interest ceased to he paid. Until the 
dividends, etc., are claimed, the sole obligation of the hank is 
to make the required returns so as to give notice by means of 
tin* government publications to any persons who may be entitled 
and allow them an opportunity to claim payment.

Under sec. 126, the liability of a hank for moneys deposited 
with it or dividends declared and payable on its capital stock 
is never barred by any statute of limitations or enactment or 
law relating to prescription. It is therefore necessary, in the 
event of the winding-up of a hank, to provide a fund to meet 
claims which may be made from time to time to unpaid divi­
dends and deposits, and interest, if any. This is done by sec. 
115.

Sub-sec. 3 dates from 1900. Its purpose is to give notice to 
persons in whose favour any drafts or bills may have been is­
sued, and to allow them an opportunity to claim the proceeds.

The lists of shareholders are published annually by the gov­
ernment.

Sec. 114. 

Annual
returns of

di vidends, 
etc.



C1IAVTER XXI.

Payments to the Minister iton Winding-up.

Unclaimed 
moiieya. •

With
interest.

(iovemor in 
Council may 
order pay-

son entitled.

Interest.

Bank dis­
charged.

115. If, in the event of the winding-up of the business of 
the bank in insolvency, or under any general winding-up Act, 
or otherwise, any moneys payable by the liquidator, either to 
shareholders or depositors, remain unclaimed,—

(o) for the period of three years from the date of suspension 
of payment by the bank; or,

(/>) for a like period from the commencement of the winding- 
up of such business; or,

(c) until the final winding-up of such business, if the busi­
ness is finally wound tip before the expiration of the said 
three years;

such moneys and all interest thereon shall, notwithstanding any 
statute of limitations or other Act relating to prescription, be 
paid to th<‘ Minister, to be held by him subject to all rightful 
claims on behalf of any person other than the bank.

2. If a claim to any moneys so paid is thereafter established 
to the satisfaction of the Treasury Hoard, the Governor in Coun­
cil shall, on the report of the Treasury Hoard, direct payment 
thereof to be made to the person entitled thereto, together with 
interest on the principal sum thensif, at the rate of three per 
centum per annum, for a period not exceeding six years from 
the date of payment thereof to the Minister as aforesaid: Pro­
vided that no such interest shall be paid or payable on such 
principal sum, unless interest thereon was payable by the bank 
paying the same to the Minister.

3. Upon payment to the Minister ns herein provided, the 
bank ami its assets shall be held to be discharged from further 
liability for the amounts so paid. 53 V., e. 31, s. 88.

See notes to sec. 114.
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By see. 12(i the liability of the bank, under any law, custom Sec- *lf>. 
or agreement, to repay moneys deposited with it and interest, 
if nay. and to pay dividends declared and payable on its capital 
stock, shall continue, notwithstanding any statute of limitations, 
or any enactment or law relating to prescription, lienee the 
necessity for this section.

The sections providing for the insolvency of a bank are 
sic. 125 il xi</. As to the application to a bank of the provisions 
of die lhin.inion Winding-up Act, see Chapter XXIV., infra.

116. Vpon the winding-up of a bank in insolvency or under Circulation 
any general winding-up Act, or otherwise, the assignees, liqui- ”t distriim? 

h . directors, or other officials in charge of such winding-up, 
shall, before the final distribution of the assets, or within three 
y.ars from the commencement of the suspension of payment by 
tli hank, whichever shall first happen, pay over to the Minister 
a sum, out of the assets of the bank, equal to the amount then 
outstanding of the notes intended for circulation issued by the 
bank.

2. Upon such payment being made, the bank and its assets Bank 
shall be relieved from all further liability in respect of such 
outstanding notes.

.1 The sum so paid shall he held by the Minister and applied Minister to 
fir ihe purpose of redeeming, whenever presented, such outstand- rvi*ual 
mg notes, without interest. 53 V., e. 31, s. 88.

This section is designed to guard against the charging of the 
Bank Circulation Redemption Fund with the payment of the 
imles of an insolvent bank which are presented after the liqui­
dator has distributed the assets. This safeguard is necessary 
I ■cause by see. til the principle is laid down that every bank 
note, once in circulation, shall be redeemable, no matter how 
long it may be outstanding. An incidental result of the see- 
liiin - that an insolvent bank is deprived of the profit, if any, 
derived from the loss or destruction of outstanding bank notes.

As to the payment of interest on the notes of a bank which 
has suspended payment and when such notes cense to bear inter­
est. see Sts'. 65.



2.10 BANK ACT, B.S.C. C. 29.

notvs of 
insolvent

Sec. 116. Cf. mv. 158 of the Act which provides that the
Outstanding liiiuidatora shall ascertain as nearly as possible the amount of 

notes of the Imnk intended for circulation and actually outstand­
ing, and shall reserve dividends on any part of the Mtid amount 
in respect of which claims are not filed, until the expiration of 
at least two years after the date of the winding-up order, or 
until the last dividend, if such Inst dividend is not made until 
after the experation of the said time. And further (by suh-sv, 
2) that if claims are not filed ami dividends applied for in re- 
speet of any part of the said amount before the period by this 
section limited, the dividends so reserved shall form the last or 
part of the lost dividend.

B98D



CHAPTER XXII.

The Curator.

Owing to the establishment in ISitll of the Hank Circulation 
Keilimptinn Fund (sees. ti4 et scq.) every chartered bank now 
lias an interest in seeing that tile nHairs of u hank which has 
suspended payment shall lie properly managed and that proper 
mu . -iiii's are taken for the redemption of the outstanding notes 
uf sueii hank. The Canadian Hankers’ Association, formerly 
existing as an unincorporated society, was incorporated in 1900 

see Chapter XXVII.), as a suitable medium for the necessary 
supervision. Power is given to the Association by the next fol­
io» mg sections of tile Act to ap|Kiint a curator in the event of 
Hi. suspension of payment by a hank. The powers and duties 
of the curator are governed by these sections and also by “by- 
bus. rules and regulations" made by the Assis'iation in pur-
suiiii......... .. the further authority conferred upon it by sec. 124

........ml of this chapter where the by-laws passed by the Asso­
ciation on this subject are set out).

117. The Association, shall, if a bank suspends payment in Association 
specie or Dominion notes of any of its liabilities as they accrue,lo “,l|>0l"t 

forthwith appoint a curator to supervise the affairs of such
bank.

2. The Association may at any time remove the curator, and Removal, 
may appoint another person to act in his stead. 63-64 V., e. 26,
«. 24.

The “Association” is defined by sec. 2 to mean the Cana­
dian Hunkers’ Association.

118. The appointment of the curator shall be made in the Appoint- 
mantn r provided for in the by-law of the Association made in maje/hy-iaw

that behalf as hereinafter provided. of Associa-
tion.
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Set. 118. 

If no by-

Powcl* and 
duties of 
curator.

< Mfietrs and 
darks to m»- 
sirt rural or.

No act of 
directors 
valid unless 
approved by 
curator.

2. If there is no such by-law the appointment shall be made 
in writing by the president of the Associât ion, or by the person 
anting as president. 63-64 V., c. 2ti, a. 25.

The by-law referred to is made in pursuance of sec. 124, 
and is act out below.

119. The curator shall assume supervision of the affairs of 
the bank, and of all necessary arrangements for the payment of 
the notes of the bank issued for circulation, and, at the time of 
his appointment, outstanding and in circulation.

2. The curator shall generally have all powers and shall take 
all steps and do all things necessary or expedient to protect the 
rights and interests of the creditors and shareholders of the 
bank, and to conserve and ensure the proper disposition, aeeord- 
ing to law, of the assets of the bank : and, for the purposi-s of 
this section, he shall have free and full access to all books, 
accounts, documents and papers of the hank.

3. The curator shall continue to supervise the affairs of the 
bank until he is removed from office, or until the bank resumes 
business, or until a liquidator is duly appointed to wind up the 
business of the bank. 63-64 V., c. 26, s. 26.

A bank which 1ms suspended payment is forbidden by see. 
61 to issue or re-issue its notes payable to bearer on demand and 
intended for circulation until it resumes business with the con­
sent in writing of the curator or, having resumed business with­
out such consent, until it is authorized by the Treasury Board 
to issue or re-issue such not™.

120. The president, vice-president, directors, general man­
ager, managers, clerks and officers of the bank shall give and 
afford to the curator all such information and assistance as he 
requires in the discharge of his duties. 63-64 V., c. 26, s. 27.

121. N'o by-law, regulation, resolution or net, touching the 
affairs or management of the bank, passed, made or done by the 
directors during the time the curator is in charge of the bank,



shall In1 of any force or effect until approved in writing by the Sec. 121. 
curator. <13-64 V., c. 26, s. 27.

122. The curator shall make all returns and reports, and Curator to 
shall give all information to the Minister, touching the affairs turn® ",
nf the hank, that the Minister requires of him. 63-64 V., c. 26, jjjjjjjjjj l,y
a 28.

123. The remuneration of the curator fur his services, anil t*.™”'"cra' 
his expenses and disbursements in connection with the discharge curator.
of his duties, shall be fixed and determined by the Association, 
and shall he paid out of the assets of the bank, and, in case of 
the winding-up of the bank, shall rank on the estate equally 
with the remuneration of the liquidator. 63-64 V., c. 26, s. 29.

lly sec. 92 of the Winding-up Act all costs, charges and ex­
penses properly incurred in the winding-up of a company, in­
cluding the remuneration of the liquidator, shall he payable out 
of the assets of the company, in priority to all other claims.

BY-LAWS RESPECTING CURATOR.

In pursuance of the powers conferred by see. 124 the follow­
ing by-laws were passed at a general meeting of the Association 
held in Toronto on the 15th of November, 1900, and approved 
by the Treasury Board on the 10th of May, 1901.

CURATOR.
By-law Xo. 14.

Whenever any hank suspends payment, a curator, as men- By-laws res- 
tioned in sec. 24 of the Bank Act Amendment Act, 1900, [sec.peeling 
117 of the present Act), shall he appointed to supervise thecumlor' 
affair* of such hank. Such appointment shall lie made in writ- 
ni,' by the president of the association or by the person who, 
during a vacancy in the office of. or in the absence of, the presi­
dent. may be acting as president of the association.

If a curator so appointed dim, or resigns, another curator 
may I*' appointed in his stead in the manner aforesaid.
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By-laws res­
pecting 
curator.

The executive council may by resolution nt any time remove 
a curator from oflice and appoint another person curator in his 
stead.

A curator so appointed shall have tdl the powers and sals 
jcet to the provisions of By-law No. 15, shall perform all the 
<1 uti«*8 imposed upon tin- curator by the said Bank Act Amend­
ment Act; he shall also furnish all such returns and reports, 
ami give all such information touching the affairs of the huh- 
pended bank as the president of the association or the executive 
council may require of him from time to time.

The remuneration of the curator for his service and his 
expenses and disbursements in connection with the discharge of 
his duties shall be fixed and determined from time to time by 
the executive council.

By-law No. 15.
Whenever a hank suspends payment and a curator is ac­

cordingly appointed, the president shall also appoint a local 
advisory board consisting of three members, selected generally 
as far as possible from among the general managers, assistant 
general managers, cashiers, inspectors or chief accountants, or 
branch managers of any bank at the place where the head oflice 
of such suspended bank is situated, and the curator shall ad­
vise from time to time with such advisory board, and it shall lie 
his duty, before taking any important step in connection with 
his duties as curator, to obtain the approval of such advisory 
lioard thereto. With the sanction of such advisory hoard, he 
may employ such assistants as he may require for the full per­
formance of his duties as curator.



CHAPTER XXIII.

By-laws of the Canadian Bankers’ Association.

124. The Association may, at any meeting thereof, with the How made, 
approval of two-thirds in number of the banks represented at 
such meeting, if the banks so approving have at least two-thirds 
in par value of the paid-up capital of the banks so represented, 
make by-laws, rules and regulations respecting,—

(fl) all matters relating to the appointment or removal of As to what 
the curator, and his powers anil duties; ,u eCt8,

(6) the supervision of the making of the notes of the banka 
which are intended for circulation, and the delivery thereof 
to the banka;

(r) the inspection of the disposition made by the banks of 
such notes;

(d) the destruction of notes of the banks; and,
(f) the imposition of penalties for the breach or non-observ­

ance of any by-law, rule or regulation made by virtue of
this section.
No such by-law, rule or regulation, and no amendment cr Approval of 

ri pciil thereof, shall be of any force or effect until approved by 
the Treasury Board.

T Before any such by-law, rule or regulation, or any amend- Notice to 
nient nr repeal thereof is so approved, the Treasury Board shallolllcr banks- 
submit it to every bank which is not a member of the Association, 
ami give to each such bank an opportunity of being heard before 
the Treasury Board with respect thereto.

4 The Association shall have all powers necessary to carry Enforcement 
out. or to enforce the carrying out, of any by-law, rule or regu-of by-laws.
Intion, or any amendment thereof, so approved by the Treasury 
Board, 63-64 V., c. 26, ss. 30 and 31.

This section, like secs. 117 to 123, dates from 1900: See notes 
at the beginning of Chapter XXII., supra.

la—BASK ACT.
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Sec. 124. The Association is defined by see. 2 to mean the Canadian 
Bankers’ Association, and its Act of incorporation is set out in 
Chapter XXVII., infra.

The authority to appoint and remove a curator is conferred 
on the Association by sec. 117 of the Bank Act. Further pro­
visions as to his appointment, removal, powers and duties are 
contained in sees. 118 to 123, and in by-laws 14 and 15 passed 
in pursuance of the power conferred by see. 124, and printed in 
Chapter XXII.

t inier see. 119, in the case of a bank which has suspended 
payment, the Association may, through a curator appointed by 
it, exercise supervision of all necessary arrangements for the 
payment of the notes of the bank issued for circulation 
and, at the time of the appointment of the curator, outstanding 
and in circulation. The Association may also exercise super­
vision over the notes of all banks doing business under the Act 
in respect of the matters mentioned in see. 124. In pursuance 
of the power conferred by this section, the following by-law 
(No. 13) was passed at a general meeting of the Association 
held in Toronto on the 15th of November, 1900, and amended 
at a general meeting held in Montreal on the 15th of April, 
1901, and approved by the Treasury Board on the 10th of May, 
1901

CIRCULATION.

By-law of By-law So. 13.
As&oci.ition (rt) ,\ monthly return shall be made to the President of the 
bunk1 notes. Canadian Bankers' Association by all banks doing business in 

Canada, whether members of the Canadian Bankers’ Associa­
tion or not, in the form hereinafter set forth ; said return shall 
be made up and sent in within tin* first fifteen days of each 
month, and shall exhibit the condition of the bank’s note circu­
lation on the last juridical day of the month next preceding; and 
every such monthly return shall tie signed by the chief account­
ant or acting chief accountant and by the president or vice- 
president, or by any director of the bank, and by the general 
manager, cashier, or other chief executive officer of the bank at 
its chief place of business. Every such monthly return which 
shews therein notes destroyed during such month shall lie ac­
companied by a certificate or certificates in the form hereinafter 
set forth, covering all the notes mentioned as destroyed in such
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rvturti, signed by at least three of the directors of the hank, and Sec 124. 
In the chief executive officer or some officer of the hank acting By-law of 
fur him. stating that the notes mentioned in such certificate or Association 
eertilirates have tiecn destroyed in the presence of and under 
the supervision of the persons respectively signing such certi­
ficate or certificates respectively.

I'UKM OF MONTHLY BETVKN OF CIBCULATION ABOVE MENTIONED.

CIRCULATION STATEMENT OF TIIE
(Here state name of hank)

for the month of .................................................. 190 .
Credit llalanee of Hank Note Accounts on last day..................

“f .........ding month (inclusive of unsigned
note*)...................................................................*

Add mill's received from printers during month, viz:
From.. ......................dt

“ .......................* *

less notes destroyed during month (ns per certifi­
cate herewith)....................................................#

llalan..... if Hank Note Account* on last day of
month................................................................ *

Less note* on hand, viz :
Signed........................ ♦
I'ndersigned.............. # #

Notes in circulation on last day of month................$

Chief Accountant.
W' declare that the foregoing return, to the lient of our 

knowledge and belief, is correct, and shews truly and dearly 
th' state and position of the Note Circulation of said Rank dur­
and on tin* last day of the period covered by such returns 

.............................  this....................  day of.............. 19...

President.

(ienerol Manager,
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Sec. 124.

By-law of 
Association 
respecting 
hank notes.

FORM OF CERTIFICATE OF DESTRUCTION OF NOTES ABOVE MENTIONED.

Certificate of Destruction of Notes of the (here mention name 
of hunk) iieconi|iiinying monthly Cireulation Statement for 
month of............................................ A. 1). 190..

We, the undersigned, hereby certify that we have examined
hank notes of this Bank amounting to *...................... consisting
of the following, viz: (here set out the denominations) and 
have burned and destroyed the same, and that the said notes so 
burned and destroyed by us are not included in any other Certi­
ficate of Destruction of Notes signed by us or any of us, or to 
the beat of our knowledge and belief, by any other person to 
accompany the present or any monthly circulation statement 
made or to he made to the President of the Canadian Bankers’ 
Association.
......................................  this ....................  day of ..............  19..

Directors of said bank.

(■encrai Manager.

(6) For all purposes of this by-law, the chief place of busi­
ness of the Bank of British North America shall be the chief 
office of the said bank of the City of Montreal, in the Province 
of tjuebcc.

And in the case of the said Bank of British North America 
the said monthly circulation return shall he signed by the gen­
eral manager’s clerk, or acting general manager’s clerk, and by 
the general manager or the acting general manager of the said 
bank ; and the said certificate of destruction of notes shall be 
signed by the general manager or acting general manager, the 
inspector or assistant inspector, and the local manager of the 
Montreal branch or the acting local manager of the Montreal 
branch of the said bank, instead of by the persons respectively 
hereinbefore directed to sign the said returns respectively.

(c) Every bank which neglects to make up and send in as 
aforesaid any monthly return required by this by-law within the 
time by this by-law limited, shall incur a penalty of fifty dol­
lars for each and every day after the expiration of such time 
during which the hank neglects so to make up and send in such 
returns.
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(#/) The executive council of the Association shall have Sec- 124. 
power, by resolution, at any time to direct that an inspection By-law of 
shall Ik* made of the circulation accounts of any hank by an Association 
officer or officers to be named in such resolution, and such bZnl^noSeN 
sped ion shall be made accordingly.

(< i Some person or persons appointed from time to time by 
the executive council of the Association shall during the year 
1901 (and during every year thereafter) make inspection of the 
circulation accounts of every hank doing business in Canada, 
whether members of the Association or not, and shall report 
thereon to the council ; and upon every such inspection all and 
iwry tin* officers of the bank whose circulation account shall 
he so inspected, shall give and afford to the officer or officers 
making such inspection, all such information and assistance as 
In or they may require to enable him or them fully to inspect 
said circulation account, and to report to the council upon the 
Mine, and upon the means adopted for the destruction of the 
Holes.

(/) The amount of all penalties imposed upon a bank for 
any violation of this by-law shall be recoverable and enforceable 
with costs, at the suit of the Canadian Hankers’ Association, and 
such penal tie* shall belong to the Canadian Bankers’ Association 
for tin- uses of the Association.

<n The President of the Canadian Bankers’ Association 
slnilI each month have printed and forwarded to the chief ex­
ecutive officer of every bank in Canada subject to the Hank 
Act. whether a member of the Association or not, a statement of 
the i ireulation returns of all the banks in Canada for the last 
preceding month, as received by him.

i/n In this by-law it is declared for greater certainty that 
the Canadian Hankers’ Association herein mentioned and refer­
red to is the Association incorporated by special Act of Par­
liament of Canada, 63 and 64 Viet., c. 93.



CHAPTER XXIV.

Application 
of Wimling- 
up Act.

Insolvency op a Bank.

Sops. 125 to 12!) and 121 arc not applicable to the Bank of 
British North America (sec. 6).

In the event of the insolvency of a bank, proceedings may be 
taken for its wimling-up under the Dominion Winding-up Act 
(K.S.C., e. 144) enacted by Parliament by virtue of its jurisdic­
tion over bankruptcy and insolvency. (Sehoolbred v. Clarke, 
18ÎM), 17 S.C.lt. 205.)

It would In' competent for the Parliament of Canada to pass 
a special Winding-up Act applicable to banks alone (Quirt v. 
The Queen, 1891, 19 S.C.R. 510). Instead of doing so, it has 
made applicable to banks, with some variations, the general 
Act for tin* winding-up of incorporated companies.

Upon suspension of payment by a bank, and pending the 
resumption of business or the appointment of a liquidator, a 
curator (see. 117) is to be appointed by the ( ian Bankers’ 
Association, to supervise the affairs of the bank in order to pro­
tect the interests of shareholders and creditors, and ensure the 
proper disposition of the assets.

By see. 128 the directors of an insolvent bank are required, 
after a certain time, and if no proceedings are taken under the 
Winding-up Act, to make calls on the * rs under the
double liability clause, without waiting for the collection of debts 
or sale of assets.

The Wimling-up Act (see. (>) applies “to incorporated banks, 
savings banks, incorporated insurance companies, loan compan­
ies having borrowing powers, building societies having a capital 
stock, and incorporated trading companies doing business in 
Canada wheresoever incorporated and, (n) which are insolvent; 
or, (6) which are in liquidation or in process of being wound 
up, and, <gi petition by any of their shareholders or creditors, 
assignees or liquidators ask to In* brought under the provisions 
of this Act”

As to when a bank is deemed insolvent, see see. 127 of the 
Bank Act, and notes.

8

883635
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It is outaide the scope of this hook to discuss all the provi­
sions of the Winding-up Act which are of general application 
to insolvent companies. Certain sections of the Act apply only 
t„ hanks (sis- sees. K and 149) and will Ik- noted under the sec­
tions of tin- Hank Act included in this chapter. Certain other 
so lnms which relate to subjects dealt with in the Hank Act will
also Is- noted.

In addition to the sections included in this chapter, the fol-Sections of
low mg earlier sections of the Act contemplate the insolvency of Bank Actrelating to
a bank: nsolvency.

Sec. 61 forbids the issue by u bank of its notes during any 
period of suspension of payment, or, except under certain con­
ditions, after the resumption of business.

Sees. 64 rt seq. provide for payment out of the Hank Circu­
lation Redemption Fund, under certain conditions, of outstand­
ing notes of a bank which has suspended payment. The excess 
of any payments made for such purpose out of the fund over 
the amount in the fund to the credit of the bank in respect of 
whose notes the payments are made is recoverable out of the
assets of such bank.

Sec. 115 provides for the payment to the Minister of Finance 
of the amount of any moneys payable to shareholders or depo­
sitors, which are unclaimed at the completion of the winding-up 
of a bank or at the expiration of three years from the suspen­
sion of payment or the commencement of winding-up proceed­
ings. Sec. 116 contains a somewhat similar provision in regard 
to the amount of outstanding notes.

INSOLVENCY.

125. In the event of the property and assets of the bank Double 
living insufficient to pay its debts and liabilities, each shareholder 
of the bank shall be liable for the deficiency, to an amount equal 
to the par value of the shares held by him, in addition to any 
amount not paid up on such shares. 53 V., c. 31, s. 89.

This section dates from 1871 and is commonly known as the 
double liability clause. Its effect is to render a shareholder 
liable (in addition to the extent to which his shares are not paid
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See. 125. up) for an amount equal to the par value of the shares held by 
him, or so much of such amount as may be needed to pay the 
debts and liabilities of the bank.

As to what persons are shareholders, see secs. 37, 43 ct stq., 
53 and 130, and notes to these sections.

The Winding-up Act (see. 51 ) provides that “every shareholder 
or member of the company or his representative, shall be liable to 
contribute the amount unpaid on his shares at the capital, or on 
hi» liability to the company, or it» members or creditors, os the 
case may be, under the Act, charter or instrument of incor/mra- 
lion of the company, or otherwise,” and “the amount which lie 
is liable to contribute shall he declin'd an asset of the company, 
and a debt due to the company, payable as directed or appoint­
ed under this Act.” Cf. also secs. 52 and 53 of the same Act.

Set-off., The Winding-up Act also provides that the law of set-off,
as administered by the courts, whether of law or equity, shall 
apply to elnims upon the estate of the company, and to all pro­
ceedings for the recovery of debts due or accruing due to the 
company at the commencement of the winding-up (sec. 71), 
except ns to debts of the company transferred within 30 days 
next before the commencement of the winding-up of a company 
under the circumstances mentioned in see. 100 of the Act.

A contributory under the double liability clause cannot, how­
ever, set off against such liability a debt due to him by the hank, 
there not being that mutuality between the cross-demands which 
is essential to set-off (Maritime Hank v. Troop, 1888, 16 S.C.R. 
456). Quarc, whether the liability of a shareholder for the 
amount of his shares not paid up is in the same position as re­
gards set-off.

As to acquiring debts for the purpose of set-off, see In re 
Central Hank and the Winding-up Act, 1888, 15 O.lt. 625; Mari­
time Hank v. Robinson, 1887, 26 N.B.R. 297.

See see. 128 of the Hank Act and notes, as to the enforcement 
of the double liability. It was held in Brooke v. Bank of Upper 
Canada, 1869, 16 Or. 249, in an action against the bank and cer­
tain creditors, that a bill would also lie in equity, at the suit of 
a creditor, to enforce the double liability, but that such bill must 
be on behalf of all the creditors.

An infant cannot be made liable upon shares standing in his 
name, he not having received the dividends and repudiating lia-
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bility lifter coming of age. (Re Central Bank & Hogg, 1890, Sec. 125.
19 O.R. 7.)

126. The liability of the bank, under any law, custom or Liability 
agreement to repay moneys deposited with it and interest, if
any, and to pay dividends declared and payable on its capital 
stock, shall continue, notwithstanding any statute of limita­
tions, or any enactment or law relating to prescription. tïoif>rc*cnp"

2. This section applies to money heretofore or hereafter de- Retrospec- 
dnsited, and to dividends heretofore or hereafter declared. 53 V.,

90.

This section dates from 1890. It was proposed in that year 
to oblige banks to pay to the government for the publie use of 
Canada any dividends and depositors’ balances remaining un­
claimed for a certain number of years, but the proposed amend­
ment was modified so as to require only annual returns of such 
dividends and balances (see. 114).

This section expressly excludes the operation of any statute 
nf limitations or any contract or law relating to prescription in 
such a ease.

Unclaimed dividends and depositors’ balances living simply 
debts due by the bank, the provincial law of limitations would 
otherwise apply, although no bank would perhaps venture to 
plead the statute of limitations as a reason for non-payment.

As an incidental consequence of this section, a bank must 
preserve for an indefinite time the vouchers for payments made 
by it.

127. Any suspension by the bank of payment of any of Suspension 
its liabilities as they accrue, in specie or Dominion notes, shall, {^constitute 
if it continues for ninety days consecutively, or at intervals insolvency, 
within twelve consecutive months, constitute the bank insolvent,
and work a forfeiture of its charter or Act of incorporation, so 
far as regards all further banking operations.

2. The charter or Act of incorporation of the bank shall, in Charter to 
such case, remain in force only for the purpose of enabling the force only for 
directors, or other lawful authority, to make and enforce the “‘“ding up.
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Sec. 127. calls mentioned in the next following section of this Act, and 
to wind up the business of the bank. 63 V., c. 31, s. 91.

The words “consecutively or at intervals within twelve con­
secutive months’’ were added in 1890. In other respects the 
section dates, substantially in its present form, from 1871.

After a suspension of payment for a less period than would 
constitute it insolvent under this section, a bank may resume 
business, but if it does so without the consent of the curator, its 
right to issue or re-issue notes is subject to the provisions of see. 
61. If the suspension continues for more than 90 days, either 
consecutively, or at intervals within 12 consecutive months, such 
suspension constitutes the bank insolvent and operates a forfeit­
ure of its charter to the extent provided for by sec. 127.

When com- This section is supplementary to the provisions of the Wind- 
ÏÏSZ ing-up Act by see. 3 of which a company is deemed insolvent,—

(а) if it is unable to pay its debts as they become due;
(б) if it calls a meeting of its creditors for the purpose of 

compounding with them;
(c) if.it exhibits a statement shewing its inability to meet 

its liabilities;
(d) if it has otherwise acknowledged its insolvency;
(r) if it assigns, removes or disposes of. or attempts or is 

nliout to assign, remove or dispose of, any of its property, with 
intent to defraud, defeat or delay its creditors, or any of them;

(/) if, with such intent, it 1ms procured its money, goods, 
cb itt"Is, lands nr property to be seized, levied on or taken, un­
der or by any process or execution ;

(g ' if it has made any general conveyance or assignment of 
its property for the benefit of its creditors, or if, being unable 
to meet its liabilities in full, it makes any sale or conveyance of 
the whole or the main part of its stock in trade or assets, with­
out the consent of its creditors, or without satisfying their 
claims; or,

(Zi) if it permits any execution issued against it, under which 
any of its gissls, chattels, land or property are seized, levied 
upon or taken in execution, to remain unsatisfied till within four 
days of the time fixed by the sheriff or proper officer for the sale 
thereof, or for fifteen days after such seizure.

The same Act also provides that a company is deemed to be 
unable to pay its debts as they become due, whenever a creditor,



24. INSOLVENCY OP A BANK. 251

to whom the company is indebted in a sum exceeding two hun- Sec. 127. 
il red dollars then due has served on the company, in the manner when com- 
in which process may legally be served on it in the place where pony deemed 
service is made, a demand in writing, requiring the company to1080 len ' 
pay the sum so due, and the company has, for ninety days, in 
the case of a bank, and for sixty days in all other cases, next 
succeeding the service of the demand, neglected to pay such sum, 
or to secure or compound for the same to the satisfaction of the 
creditor. (Sec. 4.)

128. If any suspension of payment in full, in specie or 
Dominion notes, of all or any of the notes or other liabilities 
of the bank, continues for three months after the expiration 
of the time which, under the last preceding section, would con­
stitute the bank insolvent, and if no proceedings are taken under 
any Act for the winding-up of the bank, the directors shall make 
calls on the shareholders thereof, to the amount they deem 
necessary to pay all the debts and liabilities of the bank, without 
waiting for the collection of any debts due to the bank or the 
sale of any of its assets or property.

2. Such calls shall be made at intervals of thirty days.
3. Such calls shall be made upon notice to be given at least 

thirty days prior to the day on which any such call shall be 
payable.

4. Any number of such calls may lie made by one resolution.
5. No such call shall exceed twenty per centum on each share.
fi. Payment of such calls may be enforced in like manner

as payment of calls on unpaid stock may be enforced.
7. The first of such calls may be made within ten days after 

the expiration of the said three months.
8. In the event of proceedings being taken, under any Act, 

for the winding-up of the bank in consequence of the insol­
vency of the bank, the said calls shall be made in the manner 
prescribed for the making of such calls in such Act.

9. Any failure on the part of any shareholder liable to any 
such call to pay the same when due, shall work a forfeiture by

If no pro­
ceedings 
within 3 
months 
thereafter

make calls.

Intervals.

Number.
Amount.
Payment.

First call.

Procedure.

Forfeiture 
for non-pay-
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Sec. 128.

Proceedings 
after insol­
vency of 
b.ink.

such shareholder of nil claim in or to any part of the assets of 
the bank: Provided that such call, and any further call there- 
after, shall nevertheless be recoverable from him as if no such 
forfeiture had been incurred. 53 V., c. 31, ss. 92, 93 and 94.

This section is a consolidation of three separate sections of 
the Act of 1890, and was divided into its present sub-sections in 
1900. In other respects the section dates from 1890. In the last 
mentioned year the law was amended in several particulars. 
Formerly the first calls on the double liability were to be made 
if the suspension of payment in full continued for six months, 
now they are to be made as above provided. The words “and 
any number of such calls may be made by one resolution” were 
added in 1890. Apart from these words it would he necessary 
to have separate meetings and resolutions at intervals of at least 
30 days. (Robertson v. Banque d’Hochelaga, 1881, 4 L.N. 314.)

The principle that the double liability of shareholders should 
be enforced without waiting for the collection of debts or the 
sale of assets, was laid down by the Act of 1871. The provision 
giving eft’vet to this principle is designed to ensure the prompt 
and effectual enforcement of such liability, and to guard against 
the recurrence of such cases ns have been the cause of loss to 
creditors in the past. In the case of the Bank of Upper Canada, 
for instance, the entire assets of the bank were not realized for 
many years and, partly as a result of the delay, the double lia­
bility was in fact never enforced.

After a bank 1ms been constituted insolvent under sec. 127, 
proceedings may be taken under the Winding-up Act. If no 
such proceedings are taken, and the suspension of payment in 
full of all or any of the notes or other liabilities continues for 
three months after the bank has become insolvent under that sec­
tion, the directors are obliged under sec. 128 to make calls on 
the shareholders to the amount the directors deem necessary to 
pay all the debts and liabilities of the bank, without waiting 
for the collection of any debts due to it or the sale of any of its 
assets or property.

If a winding-up order is made, the Winding-up Act pro­
vides that “the company from the time of the making of the 
winding-up order, shall cease to carry on its business, except in 
so far as is, in the opinion of the liquidator, required for the
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beneficial winding-up thereof ; but the corporate state and all Sec. 128.
Ill...... rporate powers of the company, notwithstanding it is
otherwise provided by the Act, charter or instrument of incor­
poration, shall continue until the alTairs of the company are 
wound up” (sec 20). Cf. sees. 21 to 23.

The settlement of the list of contributories, the making of calls 
upon shareholders, etc., is provided for by secs. 48 ft scq. of the 
Winding-up Act.

By that Act the winding-up is deemed to commence at the 
time of the service of the notice of presentation of the petition 
fur winding-up (see. 5). When a hank becomes insolvent a 
creditor for a sum not less than $1,000 may apply by petition 
to the court in the province where the head office or other chief 
place of business in Canada is situated. Before making the 
order the court shall direct a meeting of the shareholders and a 
meeting of the creditors of the hank to be summoned, held and 
conducted as the court directs, for the purpose of ascertaining 
their respective wishes ns to the appointment of liquidators.
( See. 151 j and cf. secs. 12 to 17 of general application to com­
panies.)

The appointment of a chairman and the voting at each meet­
ing is provided for ( secs. 152 to 155).

The chairman of each meeting shall report the result thereof Appoint­
ai the court, and, if a winding-up order is made, the court shall ment of 
appoint one or more liquidators not exceeding three to be select- liquidator, 
ed. in its discretion, after such hearing of the parties as it deems 
expedient, from among the persons nominated by the majorities 
and minorities of the sliareholders and creditors at their respec­
tive meetings (see. 156).

If no one is so nominated, the liquidator or liquidators shall 
be chosen by the court (sec. 157).

In the case of the Bank of Liverpool, the judge appointed 
liquidators from the nominees of the creditors, one of them be­
ing the defendant bank. Held, affirming the judgment of the 
court below (22 X.S.ll. 97), that there is nothing in the Wind­
ing-up Act that requires both creditors and shareholders to be 
represented on the board of liquidators, that a hank may be 
appointed liquidator, and that, if any appeal lies from the de­
cision of the judge in exercising his judgment as to the appoint- 
’i" at, his discretion was wisely exercised in this ease. (Forsythe 
v. Hank of Nova Scotia, 1890, 18 8.C.R. 707, S.C. Cas. 209.)
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See. 128. Jf H appears that resort to the double liability of share- 
Appoint- holders will be necessary to satisfy the claims of creditors, the 
ment of creditors’ choice of a liquidator should be adopted in preference 
liquidator. tjl;lt 0f the shareholders. It is preferable that a liquidator 

should be appointed who is neither a creditor nor a shareholder. 
(Re Central Hank, 1888, 15 O.K. 309.)

While the court is confined to a selection between the persons 
nominated at the meetings of creditors and shareholders for the 
office of liquidator, it is not bound to adopt the choice of the 
majority, but must exercise its own discretion. If the bank is 
solvent, the court ought to have particular regard to the wishes 
of the shareholders, but if it is not absolutely clear that the bank 
is solvent, the interests of creditors in the liquidation are entitled 
to greater consideration than those of the shareholders. (In re 
Commercial Hank of Manitoba, 1S93, 9 Man. U. 342. )

Under the Winding-up Act a company in liquidation retains 
its corporate powers, including the power to sue, although such 
powers must be exercised through the liquidator under the 
authority of the court. The liquidator must sue in his own name 
or in that of the company, according to the nature of the action : 
in his own name, when he acts as representative of creditors 
and contributories; in that of the company, to recover either its 
debts or its property. (Kent v. Communauté des Soeurs de 
Charité, [1903] A.C. 220.)

A shareholder has no right to set oft' against his double lia­
bility a debt due to him by the bank : see notes to see. 125. Un­
der this section if he fails to pay a call, any claim of his against 
the bank becomes forfeited. Non-payment alone under this 
section appeal's to operate a forfeiture, whereas under sic. 40 
the non-payment of calls upon unpaid stick of a solvent bank 
results in a forfeiture only when the directors declare the shares 
forfeited.

A director who refuses to make or to enforce, or to concur 
in making or in enforcing, any call under see. 128 is criminally 
liable under sic. 154.

Liability of 129. Nothing contained in the four sections last preceding 
diminished"1 s*la" *,e construed to alter or diminish the additional liabilities 

of the directors as herein mentioned and declared. 53 V., e. 31,
s. 95.
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Additional liabilities of directors. S™- 12fl-
See see. 58 (impairing capital) ; sec. 139 (pledging or im­

properly issuing or taking bank notes) ; sec. 153 (false or decep­
tive statement) ; sec. 155 (giving undue preference).

130. («) Pei-sons who, having been shareholders of the Liability of 
bank, have only transferred their shares, or any of them, to 
others, or registered the transfer thereof, within sixty days transferred 
before the commencement of the suspension of payment by 
the bank ; and,

(fc) Persons whose subscriptions to the stock of the bank Or whose 
have been cancelled, in manner hereinbefore provided, "umTbeen™ 
within the said period of sixty days before the commence- cancelled, 
ment of the suspension of payment by the bank ; 

shall be liable to all calls on the shares held or subscribed for 
by them, as if they held such shares at the time of such suspen­
sion of payment, saving their recourse against those by whom 
such shares were then actually held. 53 V., e. 31, s. 96.

This section dates practically in its present form from 1890, 
when the corresponding section of the Act of 1871 was amended 
by the change of the time limit from one month to 60 days and 
by the addition of the words “or persons whose subscriptions to 
the stock of the bank have been cancelled, etc.” (referring to the 
power of cancellation for non-payment of ealls given by see. 37).

Cf. see. 52 of the Winding-up A et, which provides generally 
that if a shareholder has transferred his shares under circum­
stances which do not, by law, free him from liability in respect 
thereof, he shall be liable to contribute independently of that 
Act.

I "ruler section 125 every holder of a share of bank stoek ns- Double 
sûmes a liability to contribute to the assets of the bank, in the jbibility of 
event of its insolvency, a sum equal to the par value of the shares?1”"0 
share. In the case of a person within sec. 37, this liability con­
tinues in force even after the registration upon the bank books 
of a transfer of the share to another person. It is extinguished 
only when the bank has continued for 60 days, after such regis­
tration, to carry on its business without any suspension of pay-
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Sec. 130.
Double lia­
bility of

shares.

Order of 
charges. 
Notes.

ment. Every transaction in hank shares must he taken to be 
made subject to the possibility that this well-known statutory 

f liability may he enforced in case the insolvency of the hank oc­
curs within the statutory period. The transferee or actual holder 
of a share at the time of the suspension is liable himself, and he 
is hound, as between himself and the person from whom he pur­
chased the share, to assume, and indemnify the latter against, 
the liability attached to the share. The obligation to indemnify 
arises not from the transfer but from the fact of purchase, and 
is based upon the principle that a person taking the advantage 
must take with it the burden. The liability of the purchaser of 
an equity of redemption to indemnify the mortgagor is based 
upon the same principle. (Holdthee v. Gzowski, 1896, 28 O.R. 
at pp. 302-3, and ease's there cited ; 8.C. reversed 24 A.It. 502, 
restored 29 S.C.R. 54.)

The liquidator may, however, put upon the list of contribu­
tories both or all of the persons who have been holders of shares 
within 60 days prior to the suspension, until the full amount 
payable in respect of the shares has been paid. (In re Central 
Hank, Baines’ Case, 1889, 16 O.R. at p. 305, 16 A.R. at p. 245; 
Henderson’s Case, 1889, 17 O.R. 110.)

Where A. sells bank shares to B. within 60 days before the 
suspension of the bunk, and 11. sells to C., each of the three is 
liable upon the shares until the full amount payable in respect 
of them has been paid. C. is liable as the holder at the time. 
11. is liable notwithstanding that A. did not transfer the shares 
to him but executed h transfer in a form which was designed to 
enable B. to pass them to C. without B. ’s taking the transfer in 
his own name. A. is entitled to indemnity from It., and B. from 
C. If A. has to pay, and recovers judgment against B., B. al­
though he has not satisfied the judgment then has a cause of 
action against C. which he may assign to A. so as to enable A. to 
bring action directly against C. (Boultbee v. Gzowski, supra.)

131. In the case of the insolvency of any bank,—
(n) the payment of the notes issued or re-issued by such 

bank, intended for circulation, and then in circulation, 
together with any interest paid or payable thereon as here­
inbefore provided, shall be the first charge upon the assets 
of the bank ;
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(b) the payment of any amount due to the Government of Sec. 131.
Canada, in trust or otherwise, shall be the second charge Dominion

■ . Government.upon such assets;
(c) the payment of any amount due to the government of Provincial 

any of the provinces, in trust or otherwise, shall be the *ovc^nment,• 
third charge upon such assets; and,

(d) the amount of any penalties for which the bank is liable Penalties, 
shall not form a charge upon the assets of the bank, until
all other liabilities are paid. 53 V., c. 31, s. 53.

The provision made by this section that the payment of of
aotiv in circulation shall be the first charge upon the bank’s assct8 0f 
assets in case of its insolvency was an important feature of the solvent 
banking legislation of 1880 (see Chapter I.). The further secur-b“nk' 
ity of the Bank Circulation Redemption Fund (see sec. 64) was 
created in 1890. See also secs. 71 and 72.

The clauses making the payment of any amount due to the 
Government of Canada and to the government of any of the 
provinces the second and third charges respectively upon the 
assets, date from 1890. This is a re-enactment in modified form 
of the priority of the Crown as a simple contract creditor which 
existed at common law, and which was held to be applicable to 
the Crown ns represented by the Dominion (Reg. v. Bank of 
Nova Scotia, 1885, 11 S.C.R. 1), or by a provincial government 
(Maritime Bank v. Receiver-General of N.B., [1892] A.C. 437). 
la the Province of Quebec the Crown has no general priority as 
a simple contract creditor (Exchange Bank v. Reg., 1886, 11 App.
Cas. 157), so that in that province a material change in the law 
has been effected by the passing of this section.

Money deposited with the Government of Canada by a com­
pany under the Dominion Insurance Act is not the money of the 
Crown, hut is held by the Finance Minister in trust for the com­
pany, and is not subject to the prerogative of payment in prior­
ity to other creditors. (Maritime Bank v. Reg., 1889, 17 S.C.R.
657.)

The claims of creditors are to be paid in priority to any pen­
alties for which the bank is liable.

A depositor is simply an ordinary creditor and is entitled to 
Iw paid pari passu with other creditors.

17—BANK ACT.
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Sec. 131. 

Deposit 

suspension

A person who makes a deposit with a bank after its snspen- 
sion, the deposit consisting of cheques of third parties drawn 
on and accepted by the bank in question, is not entitled to be 
paid by privilege the amount of such deposit. (Ontario Bank 
v. Chaplin, 1891, 20 S.C.R. 152.)

In Re Central Bank, Wells & McMurchy’s Case, 1888, 15 0. 
R. 611, a deposit had been made in a bunk, and it was shewn 
that, at a director’s meeting held on the previous day, the neces­
sity of seeking outside assistance or of suspending payment had 
been considered and a resolution passed to suspend payai.nt if 
such assistance was refused. The hank closed on the day upon 
which the deposit was made and did not again open its doors, 
and notice of suspension of payment was given on the following 
morning. It was held that the depositor was entitled to be re­
paid the amount of his deposit as having been obtained from him 
by fraud, and the liquidators were ordered to pay the same with 
interest from the date of the deposit.
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Offences and Penalties.

The Commencement of Business.

132. Every director or provisional director of any bank and Commencingbusiness
every oilier person, who. before the obtaining of the certificate without 
from the Treasury Board, by this Act required, permitting thecertl6cate- 
bank to issue notes or commence business, issues or authorizes 
the issue of any note of such hank, or transacts or authorizes 
the transaction of any business in connection with such bank, 
except such as is by this Act authorized to be transacted before 
the obtaining of such certificate, is guilty of an offence against Offence, 
this Act. 53 V., c. 31, s. 14.

See sec. 14 and notes thereto.
The penalty for an offence against this Act is provided for 

157.

The Sale and Transfer of Shares.

133. Any person, whet1 r principal, broker or agent, who If contrary 
wilfully sells or transfer attempts to sell or transfer,— ments!**”"

(а) any share or shaivs of the capital stock of any bank by 
a false number; or,

(б) any share or shares of which the person making such 
sale or transfer, or in whose name or on whose behalf the 
same is made, is not at the time of such sale, or attempted 
sale, the registered owner ; or,

(c) any share or shares, without the assent to such sale of 
the registered owner thereof; 

is guilty of an offence against this Act. 53 V., c. 31, s. 37. Offence.

See sec. 45.
The penalty for an offence against this Act is provided for

by sec. 157.
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The Cash lie serve 8.

134. Every bank which at any time holds less than forty 
per centum of its cash reserves in Dominion notes shall incur 
a penalty of five hundred dollars for each such offence. 53 V., 
c. 31, s. 50.

See sec. 60.
As to the procedure for enforcing the penalty, see sec. 158.

The Issue and Circulation of Notes.

135. If the total amount of the notes of the bank in circula­
tion at any time exceeds the amount authorized by this Act the 
bank shall,—

(а) if the amount of such excess is not over one thousand 
dollars, incur a penalty equal to the amount of such excess; 
or,

(б) if the amount of such excess is over one thousand dol­
lars, and not over twenty thousand dollars, incur a penalty 
of one thousand dollars; or,

(c) if the amount of such excess is over twenty thousand 
dollars, and not over one hundred thousand dollars, incur 
a penalty of ten thousand dollars; or,

(d) if the amount of such excess is over one hundred thou­
sand dollars, and not over two hundred thousand dollars, 
incur a penalty of fifty thousand dollars ; or,

(t ) if the amount of such excess is over two hundred thou­
sand dollars, incur a penalty of one hundred thousand 
dollars. 53 V., c. 31, s. 51.

See sec. 61.
As to procedure, see sec. 158.

136. Every person, except a bank to which this Act applies, 
who issues or re-issues, makes, draws, or endorses any bill,



25. OFFENCES AND PENALTIES. 261

bond, note, cheque or other instrument, intended to circulate Sec. 13®. 
as money, or to be used as a substitute for money, for any Penalty, 
amount whatsoever, shall incur a penalty of four hundred dol­
lars.

2. Such penalty shall be recoverable with costs, in any court How re­
ef competent jurisdiction, by any person who sues for the same.coleml,lc-

1 A moiety of such penalty shall belong to the person suing Appropria- 
for the same, and the other moiety to His Majesty for the'10"’
public uses of Canada.

4. If any such instrument is made for the payment of a less Intention 
sum than twenty dollars, and is payable either in form or in Presum • 
fact to the bearer thereof, or at sight, or on demand, or at less 
than thirty days thereafter, or is overdue, or is in any way 
calculated or designed for circulation, or as a substitute for 
money, the intention to pass the same as money shall be pre­
sumed, unless such instrument is,—

(a) a cheque on some chartered hank paid by the maker Exceptions, 
directly to his immediate creditor; or,

(1) a promissory note, bill of exchange, bond or other under­
taking for the payment of money made or delivered by the 
maker thereof to his immediate creditor ; and,

(c) not designed to circulate as money or as a substitute for 
money. 53 V., e. 31, s. 60.

The seetion was divided into its present sub-sections in 1906, 
but in other respecta it dates from 1890.

It is to la> noted that under this section a moiety of any pen­
alty recovered belongs to the person suing for the same. There 
is no similar provision in other sections which impose penalties 
upon individuals. Where the penalty is payable by the bank 
the amount recovered belongs under sec. 158 to the Dominion, 
but any portion thereof may be remitted to the bank or paid to 
any person.

The joint effect of this section and of the Dominion Notes 
Act is to reserve to the chartered banks and to the Government 
of Canada the exclusive privilege of issuing notes intended to 
circulate as money. See Chapter XXIX, infra, on Currency and 
Dominion Notes.
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Sec. 137.
Defacement 
of notes.

Penalty.

Issuing notes 
during 
period of 
suspension.

Or without 
authority of 
Treasury 
Board.

And accept-

Penalty

137. Every person who in any way defaces any Dominion 
or provincial note, or bank note, whether by writing, printing, 
drawing or stamping thereon, or by attaching or affixing thereto, 
anything in the nature or form of an advertisement, shall be 
liable to a penalty not exceeding twenty dollars. 53 V., c. 31, 
s. 61.

Cf. sec. 551 of the Criminal Code.

138. (a) Every person who, being president, vice-president, 
director, general manager, manager, clerk or other officer 
of the bank, issues or re-issues, during any period of sus­
pension of payment by the bank of its liabilities, any notes 
of the bank payable to bearer on demand, and intended for 
circulation, or authorizes or is concerned in any such issue 
or re-issue; and,

(6) If, after any such suspension, the bank resumes business 
without the consent in writing of the curator, hereinbefore 
provided for, every person who being president, vice-presi­
dent, director, general manager, manager, clerk or other 
officer of the bank issues or re-issues, or authorizes or is 
concerned in the issue or re-issue of any such notes before 
being thereunto authorized by the Treasury Board; and,

(c) Every person who accepts, receives or takes, or author­
izes or is concerned in, the acceptance, receipt or taking of 
any such notes, knowing the same to have been so issued 
or re-issued, from the bank, or from such president, vice- 
president, director, general manager, manager, clerk or 
other officer of the bank, in payment or part payment, or as 
security for the payment of any amount due or owing to 
such person by the bank ;

is guilty of an indictable offence, and liable to imprisonment for 
a term not exceeding seven years, or to a fine not exceeding two 
thousand dollars, or to both. 63-64 V., c. 26, s. 10.
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This section was added to the Act in 1900. As first enacted Sec. 138. 
it formed one section with the proviso to see. 61. See notes to 
that section.

139. (a) Every person who, being the president, vice- Pledging of 
president, director, general manager, manager, cashier, ornot®’ 
other officer of the bank, pledges, assigns, or hypothecates,
or authorizes, or is concerned in the pledge, assignment or 
hypothecation of the notes of the bank; and,

(6) Every person who accepts, receives or takes, or author- Accepting, 
izes or is concerned in the acceptance or receipt or taking 
of such notes as a pledge, assignment or hypothecation ; 

shall be liable to a fine of not less than four hundred dollars and Penalty.not more than two thousand dollars, or to imprisonment for not 
more than two years, or to both. 53 V., c. 31, s. 52.

Sec sec. 63.

140. (o) Every person who, being the president, vice- Issuing notes 
president, director, general manager, manager, cashier or,rau<i cntly' 
other officer of a bank, with intent to defraud, issues or 
delivers, or authorizes or is concerned in the issue or deliv­
ery of notes of the bank intended for circulation and not
then in circulation ; and,

(6) Every person who, with knowledge of such intent, Knowingly 
accepts, receives or takes, or authorizes or is concerned in accePttog' 
the acceptance, receipt or taking of such notes; 

shall he guilty of an indictable offence, and liable to imprison­
ment for a term not exceeding seven years, or to a fine not Penalty, 
exceeding two thousand dollars, or to both. 53 V., e. 31, s. 52.

See sec. 63.

Warehouse Receipts, Bills of Lading and other Securities.
Bank acquir-

141. If any bank, to secure the payment of any bill, note, house receipt
debt or liability, acquires or holds,— Udtoa °f
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Sec. 141. (a) any warehouse receipt or bill of lading; or,
(6) any instrument such as is by this Act authorized to be 

taken by the bank to secure money lent,—
(i) to any wholesale purchaser, or shipper of or dealer 

in products of agriculture, the forest, quarry and 
mine, or the sea, lakes and rivers, or to any wholesale 
purchaser or shipper of or dealer in live or dead stock, 
and the products thereof, upon the security of such 
products, or of such live or dead stock, or the products 
thereof; or,

(ii) to any person engaged in business as a wholesale 
manufacturer of any goods, wares and merchandise, 
upon the security of the goods, wares and merchan- 
dise manufactured by such person, or procured for 
such manufacture;

such bank shall, unless,—
Except in (o) such bill, note, debt or liability is negotiated or con­

tracted at the time of the acquisition by the bank of such 
warehouse receipt, bill of lading or security; or,

(t) such bill, note, debt or liability is negotiated or con­
tracted upon the written promise or agreement that such 
warehouse receipt, bill of lading or security would be given 
to the bank ; or,

(c) the acquisition or holding by the bank of such ware­
house receipt, bill of lading or security is otherwise author­
ized by this Act;

Penalty. incur a penalty not exceeding five hundred dollars. 53 V., c. 
31, s. 79.

See secs. 86 to 90.
Secs. 141, 142, 145 and 146 in their present form date from 

1906. They have replaced sec. 79 of the Act of 1890 which pro­
vides that “every bank which violates any provision contained 
in any of the sections numbered sixty-four to seventy-eight 
(both inclusive) shall incur for each violation thereof a penalty
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not exceeding five hundred dollars.” Secs. 64 to 78 of the Act Sec. 141. 
of 1890 are now secs. 76 to 90 (omitting sec. 84).

See. 76 forbids a bank to do certain things “except as au­
thorized by this Act,” and secs. 141, 142, 145 and 146 set out 
the prohibited acts subject to the exceptions created by the 
other provisions of the Act.

Although the bank may be liable to a penalty in respect of 
a transaction entered into in contravention of the Bank Act, the 
transaction itself is not necessarily a nullity. See notes to sec.
76, supra, p. 146.

Clause (c) of sec. 141 protects a bank from liability to a 
penalty for doing an act which, although not authorized by secs.
86 to 90, is within the powers conferred by the enabling provi­
sions of secs. 76 el seq.

142. If any debt or liability to the bank is secured by,— Non-compli-
(«) any warehouse receipt, or bill of lading; or, Virements
(6) any other security such as is mentioned in the last pre-for sale, 

ceding section ;
and is not paid at maturity, such bank shall, if it sells the goods, 
wares and merchandise or products, covered by such warehouse 
receipt, bill of lading or security, under the power of sale con­
ferred upon it by this Act, without complying with the provi­
sions to which the exercise of such power of sale is, by this Act,1 
made subject, incur a penalty not exceeding five hundred dol­
lars. 53 V., c. 31, s. 79; 63-64 V., c. 26, s. 18.

Penalty.

Sis- sec. 89, and cf. notes to sec. 141. As to procedure, see
sec. 158.

143. Every person is guilty of an indictable offence and Making false 
liable to imprisonment for a term not exceeding two years who 5,stcmcn,s- 
wilfully makes any false statement,—

(«) in any warehouse receipt or bill of lading given under I" ware- . ^ 
the authority of this Act to any bank; or, orbüt'of0'1'1

(fc) in any instrument given to any bank under the authority J“d'^urity
of this Act, as security for any loan of money made by upon

products.
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the bank to any wholesale purchaser or shipper of or dealer 
in products of agriculture, the forest, quarry and mine, 
or the sea, lakes and rivers, or to any wholesale purchaser, 
or shipper of or dealer in live or dead stock and the pro­
ducts thereof, whereby any such products or stock is as­
signed or transferred to the bank as security for the pay­
ment of such loan ; or,

(c) in any instrument given to any bank under the authority 
of this Act, as security for any loan of money made by 
the bank to any person engaged in business as a wholesale 
manufacturer of any goods, wares and merchandise, where­
by any of the goods, wares and merchandise manufactured 
by him, or procured for such manufacture, are transferred 
or assigned to the bank as security for the payment of such 
loan. 53 V., c. 31, s. 75.

Prior to 1906, this section was part of the predecessor of the 
present sec. 90. The documents mentioned in clause (a) are 
those upon the security of which a bank may lend money under 
sec 86. Clauses (6) and (c) refer to documents which may be 
taken as security under sec. 88.

Cf. Criminal Code, secs. 425 and 427(a).

144. Every person who, having possession or control of any 
goods, wares and merchandise covered by any warehouse receipt 
or bill of lading, or by any such security as in the last preceding 
section mentioned, and having knowledge of such receipt, bill 
of lading or security, without the consent of the bank in writing, 
and before the advance, bill, note, debt or liability thereby 
secured has been fully paid,—

(а) wilfully alienates or parts with any such goods, wares 
or merchandise ; or,

(б) wilfully withholds from the bank possession of any such 
goods, wares and merchandise, upon demand, after default 
in payment of such advance, bill, note, debt or liability;
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is guilty of an indictable offence, and liable to imprisonment Sec. 144. 
for a term not exceeding two years. 53 V., e. 31, s. 75; 63-64 Penalty.
V., e. 26, s. 18.

Prior to 1906 this section was part of the predecessor of the 
present sec. 90.

Cf. Crim. Code, secs. 426, 427(b).

145. (a) If any bank having, by virtue of the provisions Bank not
gelling bIiuTi

of this Act, a_ privileged lien for any debt or liability for s„i,jecUo

I
 any debt to the bank, on the shares of its own capital jyjvilegcd

stock of the debtor or person liable, neglects to sell such 
shares within twelve months after such debt or liability 
has accrued and become payable; or,

(b) If any such bank sells any such shares without giving Or selling 
notice to the holder thereof of the intention of the bank 
to sell the same, by mailing such notice in the post office, 
post paid, to the last known address of such holder, at 
least thirty days prior to such sale ;

such bank shall incur, for each such offence, a penalty not ex- Penalty, 
cecding five hundred dollars. 53 V., c. 31, s. 79.

See sec. 77, and ef. notes to sec 141. 
As to procedure, see sec. 158.

Prohibited Business.

146. If any bank, except as authorized by this Act, either Bank doing, 
directly or indirectly,—

(a) deals in the buying or selling or bartering of goods, 
wares and merchandise, or engages or is engaged in any 
trade or business whatsoever; or,

(b) purchases, deals in, or lends money or makes advances 
upon the security or pledge of any share of its own capital 
stock, or of the capital stock of any bank; or,
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See. 146.
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(c) lends money or makes advances upon the security, mort­
gage or hypothecation of any lands, tenements or immov­
able property, or of any ships or other vessels, or upon the 
security of any goods, wares and merchandise; 

such bank shall incur a penalty not exceeding five hundred 
dollars. 53 V., c. 31, s. 79.

See sec. 76, and cf. notes to sec. 141.
As to procedure, see sec. 158.

Returns.

147. Every bank which neglects to make up and send to 
the Minister, within the first fifteen days of any month, any 
monthly return by this Act required to be made up and sent 
in within the said fifteen days, exhibiting the condition of the 
hank on the last juridical day of the month last preceding, and 
signed in the manner and by the persons by this Act required, 
shall incur a penalty of fifty dollars for each and every day, 
after the expiration of such time, during which the bank neglects 
to make and send in such return. 53 V., c. 31, s. 85.

See secs. 112 and 152.
As to procedure, see sec. 158.

148. Every bank which neglects to make and send to the 
Minister, within thirty days from the date of the demand there­
for by the Minister, or, if such time is extended by the Minister, 
within such extended time, not exceeding thirty days, as the 
Minister may allow, any special return, signed in the manner 
and by the persons by this Act required, which, under the pro­
visions of this Act, the Minister may, for the purpose of afford­
ing a full and complete knowledge of the condition of the bank, 
call for, shall incur a penalty of five hundred dollars for each 
and every day during which such neglect continues. 53 V., c. 
31, s. 86.
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See secs. 113 and 152. Sec. 148.
As to procedure, see sec. 158.

149. Every bank which neglects to transmit or deliver to pan|t not
the Minister, wiihin twenty days after the close of any calendar making... , , annual re-
year, a return, signed in the manner and by the persons and turns as to
setting forth the particulars by this Act required in that behalf,draft8' ete- 
of all drafts or bills of exchange issued by the bank to any 
person and remaining unpaid for more than five years prior to 
the date of such return, shall incur a penalty of fifty dollars Penalty 
for each and every day during which such neglect continues.
63-64 V., c. 26, s. 21.

See secs. 114 and 152.
As to procedure, see see. 158.

150. Every bank which neglects to transmit or deliver to Not return- 
the Minister, within twenty days after the close of any calendar jjjj anoual 
year, a certified list, as by this Act required, showing,—

(а) the names of the shareholders of the bank on the last 
day of such calendar year, with their additions and resi­
dences;

(б) the number of shares then held by such shareholders 
respectively ; and,

(c) the value at par of such shares; 
shall incur a penalty of fifty dollars for each and every day Penalty, 
during which such neglect continues. 53 V., c. 31, s. 87.

See sees. 114 and 152.
As to procedure, see sec. 158.

151. Every bank which neglects to transmit or deliver to Not making
the Minister, within twenty days after the close of any calendar ?nnual,rfr.• , . ... turns or dm-.'ear, a return, signed in the manner and by the persons by this denda and
Act required, of all dividends which have remained unpaid for b,laD(!c"' 
more than five years, and also of all amounts or balances in
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See. 151.
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respect of which no transactions have taken place, or upon 
which no interest has been paid, during the five years prior to 
the date of such return, and setting forth such further particu­
lars as are by this Act required in that behalf, shall incur a 
penalty of fifty dollars for each and every day during which 
such neglect continues.

2. The said term of five years shall, in case of moneys de­
posited for a fixed period, be reckoned from the date of the 
termination of such fixed period. 53 V., c. 31, s. 88.

See secs. 114 and 152.
As to procedure, see sec. 158.

152. If any return or list, mentioned in either of the last 
five preceding sections, is transmitted by post, the date appear- 
ing, by the post office stamp or mark upon the envelope or wrap­
per enclosing the return or list received by the Minister, as the 
date of deposit in the post office of the place at which the chief 
office of the bank was situated, shall be taken prima facie, for 
the purpose of any of the said sections, to be the day upon 
which such return or list was transmitted to the Minister. 53 
V., e. 31, ss. 85 and 86; 63-64 V., e. 26, s. 22.

153. The making of any wilfully false or deceptive state­
ment in any account, statement, return, report or other docu­
ment respecting the affairs of the bank is an indictable offente 
punishable, unless a greater punishment is in any case by law 
prescribed therefor, by imprisonment for a term not exceeding 
five years.

2. Every president, vice-president, director, auditor, mana­
ger, cashier or other officer of the bank, who,—

(а) prepares, signs, approves or concurs in any such account, 
statement, return, report or document containing such 
false or deceptive statement; or,

(б) uses the same with intent to deceive or mislead any per­
son;
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shall be held to have wilfully made such false or deceptive Sec- 153- 
statement, and shall further be responsible for all damages sus- Offence, 
tallied by any person in consequence thereof. 53 V., c. 31, s. Damages.
99.

This section does not apply to the Bank of British North t al e ?late* -, ‘ ment inAmerica (sec. b). return, etc.
Tlie section in its present form dates from 1906. It is a re­

vision of sec. 99 of the Act of 1890, which is practically a tran­
script of the corresponding section of the Act of 1871, and reads 
as follows : “99. The making of any wilfully false or deceptive 
statement in any account, statement, return, report or other 
document respecting the affairs of the bank is, unless it amounts 
to a higher offence, a misdemeanor punishable by imprisonment 
for a term not exceeding five years; and every president, vice- 
president, director, principal partner en commandité, auditor, 
manager, cashier or other officer of the bank, who prepares, 
signs, approves or concurs in such statement, return, report or 
document, or uses the same with intent to deceive or mislead any 
person, shall be held to have wilfully made such false statement, 
and shall further be responsible for all damages sustained by 
any person in consequence thereof.”

Tin- revisers have been exceptionally free in their treatment 
of the section. The change in the wording of the first part of 
the section is consequential upon the abolition by the Criminal 
Code, 1892, of the distinction between felony and misdemeanor 
(R.8.C. 1906, c. 146, sec. 14). The changes in the wording of 
tin- second part are presumably intended to be declaratory of 
the meaning of the section (cf. Revised Statutes of Canada,
1906, Act, sec. 7).

It is to be noted that the word "statement” is used in two 
senses in the section i (1) the false allegation contained in the 
account, return, etc; (2) the document in which the false alle­
gation is contained. It will simplify the consideration of the 
section if the word “statement” is used exclusively in the first 
sense, and the word “account” or “return” is used to express 
tin- document in which the statement is contained.

The section appears to create but one offence, namely, “the 
making of any wilfully false or deceptive statement in any ac­
count, .... return, report or other document respecting
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the affairs of the bank.” This offence may be committed either 
by a bank officer or director, or by some other person. Any per­
son, whether bank officer or director or not, who actually makes 
a false or deceptive statement, etc., and does it wilfully, is liable 
under sub-sec. 1. ’

Sub-sec. 2 seems to amplify the prima facie meaning of 
“the making of any wilfully false or deceptive statement,” and 
to declare that a hank officer or director shall be deemed to be 
guilty of the crime created by sub-sec. 1, i.e., shall be deemed 
to have made a false or deceptive statement, and to have made 
it wilfully, (o) if he prepares, signs, approves or concurs in 
any account, return, report or other document respecting the 
affairs of the bank which in fact contains a wilfully false or de­
ceptive statement, or (6) if he uses such account, etc., with 
intent to deceive or mislead any person.

It has been held, however, in some recent cases decided un­
der sec. 99 of the Act of 1890, that knowledge of the falsity of 
the statement contained in the return is an essential element of 
the offence defined by the clause which is now lettered (a).

It is to be noted, also, that the form of certificate (Schedule 
D) to be signed by the president and general manager requires 
these officers to declare “that the foregoing return is made up 
from the books of the bank, and that to the best of our know­
ledge and belief it is correct, and shews truly and clearly the 
financial position of the bank.”

In a recent Quebec case it is laid down that it is not a duty 
cast on the president of a bank to watch the conduct of its cash­
ier and inferior officers, nor to verify the exactness of the cal­
culations of its auditors or of the entries in the books, nor to 
interfere with the employees who are put in a position of trust 
for the express purpose of attending to details of management. 
He is therefore not liable for loss arising from acts of gross 
mismanagement on their part of which he has no knowledge, 
and his signature of returns or statements required by the 
charter or the Hank Act, prepared and submitted by them, 
where he has no reason to suspect that they are inaccurate or 
false, does not amount to the making or approval of “wilfully 
false statements,” etc., mentioned in sec. 99 of the Bank Act, 
1890. (Préfontaine v. Grenier, 1906, Q.R. 15 K.B. 143.)

The judgment in favour of the defendant was affirmed by 
the Privy Council, [1907] A.C. 110. The first branch of the
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plaintiff’» case as based upon alleged misrepresentations con- Sec. 153. 
tamed in an annual report. On this branch the members of Ktate- 
the Judicial Committee found that there was no misrepresenta-“cut in 
lion in faet by which the plaintiff was induced to act to his pre-return’etc- 
juilice, and that it was therefore unnecessary to consider any 
of the questions of law which might otherwise have arisen. The 
second branch of the plaintiff's case was based upon alleged 
negligence on the part of the defendant in the discharge of his 
functions as president of the bank, the main ground of negli­
gence charged being that he had not xercised such a control 
over the details of the bank’s business as to enable him to detect 
anil put a stop to the irregular practices of the cashier in regard 
In allowing overdrafts. On this branch of the case the com­
mittee found that the charge of negligence had not been estab­
lished in fact and referred especially to the principles expressed 
in Dovey v. Cory, [1901] A.C. 477 ; cf. p. 55, supra.

Rex v. Lovitt, 1907, 2 East. L.R. 384, was a case reserved 
after the conviction of the president of the Yarmouth Bank for 
making a false and deceptive statement under sec. 99 of the Act 
of 1890. The false statement alleged was that certain items 
which were classed in a monthly return to the government as 
“current loans” ought to have been included under the head of 
"overdue debts.” The Supreme Court of Nova Scotia set aside 
the verdict. Weatherbe, C.J., reviewed the evidence and came 
to the conclusion that there was no evidence that the persons 
who actually prepared the return in question did so with a 
fraudulent design or that the classification was wilfully false, 
and that in any case the president, who had no knowledge of 
the fraud or falsity, was not liable. Another member of the 
court came to the same conclusion as the Chief Justice, and two 
other members concurred in setting aside the verdict for reasons 
which are not relevant to the subject under discussion.

In Rex v. Coekburn, a ease tried before the Police Magis­
trate for the City of Toronto, judgment was delivered at the 
close of the ease on the 4th of February, 1907. The magistrate 
found ns a fact that the defendant, the president of the On­
tario Bank, had no knowledge of the falsity of the returns he 
signed, and held, as a matter of law, that such knowledge was 
an essential element of the crime. The only authority cited by 
the magistrate was the charge to the jury made by Longley, J., 
in Rex v. Lovitt.

18—BANK ACT.
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In Préfontaine v. Grenier, the Court of King’s Bench adopts 
the dictum of Erie, J., in Reg. v. Badger, 1856, 6 E. & B. 136, 
at p. 158, that the word wilfully means knowingly and fraudu­
lently.

The word “wilful” generally implies nothing blameable, but 
merely that the person of whose notion or default the expression 
is used is a free agent, and that what has been done arises from 
the spontaneous action of his will. It means that the act is 
deliberate and intentional, not accidental or inadvertent. (In 
re Young, 1886, 81 Ch. D. 168 j Beg. v. Senior, [1899] 1 Q.B. 
283, 291; Wilson v. Manes, 1899, 26 A.R. 398.)

But as applied to a misstatement, the word wilful means that 
the misstatement as distinguished from the statement is wilful. 
An unintentional error in a statement does not make the misstate­
ment wilful, although the statement is made deliberately and 
therefore wilfully. A wilfully false or deceptive statement 
necessarily implies that the person making it does so deliber­
ately with knowledge of its false or deceptive character. Cf. In 
re London & Tubbs’ Contract, [1894] 2 Ch. 524, 536-538.

Mens rca.

Although iirimâ facie and as a general rule there must be a 
mind at fault liefore there can be a crime, it is not an inflexible 
rule, and a statute may relate to such a subject matter and may 
be so framed as to make an art criminal whether there has been 
any intention to break the law or otherwise to do wrong or not. 
In such a ease the statute is properly construed as imposing the 
penalty when the art is done, no matter how innocently, and the 
substance of the enactment is that a mail shall take care that 
the statutory direction is obeyed and that if he fails to do so 
lie does it at his peril. Whether an enactment is to lie construed 
in this sense or with the qualification ordinarily imported into 
the construction of criminal statutes, that there must be a guilty 
mind, must depend upon the subject matter of the enactment, 
and the various circumstances that make the one construction 
or the other reasonable or unreasonable. (Reg. v. Toison, 1889, 
23 Q.B.D. 168 at p. 172, and eases cited.)
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A 'nisi statements and fraudulent intent.
Reports made and accounts rendered by the directors in the 

course of their duty, though made and issued to the share­
holders only, as to the state of affairs of the company, are con­
sidered the representations of the company not only to the share­
holders hut also to the public, if they are published and circu­
lated by the authority of the directors or a general meeting. 
Directors of a company are personally liable for injury caused 
to third parties by false representations contained in a report 
of the directors to the shareholders, but the injury must be the 
immediate and not the remote consequence of the representation, 
and it must appear that the false representation was made with 
the intent that it should be acted upon by such third persons. 
A shareholder cannot claim damages against directors for hav­
ing liven induced to purchase shares by misrepresentation, if 
he has continued to hold them long after he had knowledge, or 
full means of knowledge, of the untruth of the representations 
mi which he bought them. (Rhodes v. Starnes, 1878, 22 L.C.J. 
ll :

The nature of the fraud required to sustain a charge of false 
statements knowingly made with a fraudulent intent is consid­
ered and many authorities are reviewed in Parker v. McQuestcn, 
1872, 32 U.CJl 278.

In Reg. v. Hindis, 1879, 24 L.C.J. 116, 2 L.N. 422, it was 
held that the instruction to the jury “that wilful intent to make 
a false return may be inferred by the jury from all the circum­
stances of the ease proved to their satisfaction” is correct, and 
that such wilful intent may be inferred from an improper clas­
sification of items in a return. The conviction of the defendant 
(the president of the bank) was, however, quashed on the ground 
that the question whether certain items had been improperly 
classed was a question of fact for the jury and not one of law 
for the judge, namely, (1) whether sums borrowed by the bank 
from other banks, for which deposit receipts were given, were 
improperly classed as “other deposits payable after notice or 
•it a fixed day,” and (2) whether demand notes were improperly 
classed as “bills and notes discounted and current.”

In an indictment charging the cashier of a bank with having un­
lawfully and wilfully made a wilful, false and deceptive statement 
in a return respecting the affairs of the bank, it is not necessary

Sec. 153.
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to allege that the return referred to was one required by law to 
be made by the accused, or that any use was made by him of 
such return, nor is it necessary to specify in what particulars 
the return was false or to allege that the false statement was 
made with intent to deceive or mislead. (Reg. v. Cotté, 1877, 
22 L.C.J. 141.)

In an indictment under sec. 99 of the Act of 1890 the allega­
tion that the defendant unlawfully made and sent to the Min­
ister of Finance and Receiver-General a monthly report of and 
concerning the affairs of the bank, adding, by way of para­
phrase, to characterize the term “monthly report,” the words 
“a wilful, false and deceptive statement of and concerning the 
affairs of the said bank,” and that such monthly report was 
made with intent to deceive and mislead, sufficiently sets forth 
the ingredients of the offence. (Reg. v. Weir (No. 1), 1899, 
Q.R. 8 Q.B. 521, 3 Can. Crim. Cas. 102.)

An information under this section may be sworn by a non­
shareholder and even by a debtor of the bank. (Molleur v. Lou- 
pret, 1885, 8 L.N. 305.)

A dc facto director or officer cannot protect himself by shew­
ing that he is not a director or officer dc jure. (Gibson v. Bar­
ton, 1875, L.R. 10 Q.B. 329.)

Calls in the Case of Suspension of Payment.

154. (a) If any suspension of payment in full, in specie or 
Dominion notes, of all or any of the notes or other liabili­
ties of the bank continues for three months after the ex­
piration of the time which, under the provisions of this 
Act, would constitute the bank insolvent ; and,

(6) if no proceedings are taken under any Act for the wind­
ing-up of the bank; and,

(c) if any director of the bank refuses to make or enforce, 
or to concur in the making or enforcing of any call on the 
shareholders of the bank, to any amount which the direc­
tors deem necessary to pay all the debts and liabilities of 
the bank ;

such director shall lie guilty of an indictable offence, and liable,—
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(a) to imprisonment for any term not exceeding two years ; Sec. 184.
and, Penalty.

(8) personally for any damages suffered by any such default.
53 V., c. 21, s. 92.

See sec. 128.

Undue Preference to the Batik's Creditors.

155. Every person who, being the president, vice-presi- President,
dent, director, manager, cashier or other officer of the bank, J^jue’prZ
wilfully gives or concurs in giving to any creditor of the bank ferenoe t?

» i . , , . . any creditor,any fraudulent, undue or unfair preference over other creditors,
by giving security to such creditor, or by changing the nature 
of his claim, or otherwise howsoever, is guilty of an indictable 
offence, and liable,—

(a) to imprisonment for a term not exceeding two years ; Penalty, 
and,

(b) for all damages sustained by any person in consequence Damages, 
of such preference. 53 V., c. 31, s. 97.

A fraudulent issue of bank notes under see. 140, if made to 
a creditor in order to give him a prior claim upon the assets of 
tin* bank in the event of insolvency, might also amount to an 
offence under this section.

W here a director of a bank, who was also a creditor for al>out 
$13,000, after a resolution to suspend payment had been passed, 
withdrew $10,000 from the bank with the concurrence of the 
president, it was held that he had conspired with the president 
t«» obtain, and had thereby obtained, an undue preference over 
the other creditors. (Reg. v. Buntin, 1884, 7 L.N. 228, 395.)

The Using of the Title ‘Sant/ etc.

156. Every person assuming or using the title of ‘bank,’ Unauthor- 
* banking company,’ ‘banking house,’ ‘banking association’ or^u#eof
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‘banking institution,’ without being authorized so to do by this 
Act, or by some other Act in force in that behalf, is guilty of 
an offence against this Act. 53 V., c. 31^s. 100.

The unauthorized use of the word “bank" was first forbid­
den in 1880. The prohibition of the other terms contained in 
this section dates from 1883, although until 1890 the use of 
these terms was permitted if the words “not incorporated” were 
added to the title.

The section is designed to prevent persons doing business 
under any name which might mislead the public into the belief 
that it is doing business with a chartered bank.

See. 157 provides a penalty for “an offence against this Act."
See. 156 does not prevent a foreign bank from suing in Can­

ada (of. Larucque v. Franklin Co. llank, 1858, 8 L.C.R. 328, 
15 JU.R.tj. 164).

As to the meaning of “bank" in the Act, see sec. 2.

Penally for Offence against this Act.

157. Every person committing an offence, declared to be an 
offence against this Act, shall be liable to a fine not exceeding 
one thousand dollars ,or to imprisonment for a term not ex­
ceeding five years, or to both, in the discretion of the court 
before which the conviction is had. 53 V., c. 31, s. 101.

See secs. 132, 133 and 156, each of which creates “an offence 
against this Act."

PROCEDURE.

158. The amount of all penalties imposed upon a bank for 
any violation of this Act shall be recoverable and enforceable, 
with costs, at the suit of Ilis Majesty instituted by the Attorney 
General of Canada, or by the Minister.

2. Such penalties shall belong to the Crown for the public 
uses of Canada : Provided that the Governor in Council, on the
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n'port of the Treasury Board, may direct that any portion of 
any penalty be remitted, or paid to any person, or applied in 
any manner deemed best adapted to attain the objects of this 
Act, and to secure the due administration thereof. 53 V., c. 31,
s. 98.

This section dates from 1890. It does not apply to the Bank 
of British North America (sec. 6).

Secs. 134, 135, 141, 142, 145 to 151, impose penalties on the 
bank for violations of the Act.

A hank compelled to pay a penalty under this section would 
have its recourse against the officer whose act or neglect caused 
the violation. (Cf. Drake v. Bank of Toronto, 1862, 9 Gr. 116.)

The section provides that suits for penalties imposed upon 
a bank may be brought by and for the benefit of the Crown. It 
grants to the Governor in Council, on the report of the Treasury 
Board, discretionary powers to remit to the bank, or to pay to 
any person, any portion of a penalty. The power may be pro­
perly exercised so a’s to relieve a bank from the liability incurred 
by a technical, but not wilful, breach of the Act, as for instance 
where a bank with a large number of branches temporarily and 
unintentionally issues notes in excess of the authorized amount. 
The power may also be exercised for the purpose of rewarding 
an informer.

An important provision of the Act is that of sec. 131, which 
enacts that the amount of penalties for which the bank is liable 
shall not form a charge upon the assets, in case of insolvency, 
until all other liabilities are paid.

Sec. 158.



CHAPTER XXVI.

Schedules to the Bank Act. 

SCHEDULE A.

1. The Bank of Montreal.
2. The Bank of New Brunswick.
3. The Quebec Bank.
4. The Bank of Nova Scotia.
5. The St. Stephen’s Bank.
6. The Bank of Toronto.
7. The Molsons Bank.
8. The Eastern Townships Bank.
9. The Union Bank of Halifax.

10. The Ontario Bank.
11. La Banque Nationale.
12. The Merchants Bank of Canada.
13. La Banque Provinciale du Canada.
14. The People’s Bank of New Brunswick.
15. The Union Bank of Canada.
16. The Canadian Bank of Commerce.
17. The Royal Bank of Canada.
18. The Dominion Bank.
19. The Bank of Hamilton.
20. The Standard Bank of Canada.
21. La Banque de St. Jean.
22. La Banque d 'Hoehelaga.
23. La Banque de St. Hyacinthe.
24. The Bank of Ottawa.
25. The Imperial Bank of Canada.
26. The Western Bank of Canada.
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27. The Traders’ Bank of Canada. Schedule A.
28. The Sovereign Bank of Canada.
29. The Metropolitan Bank.
.10. The Crown Bank of Canada.
41. The Home Bank of Canada.
32. The Northern Bank.
33. The Sterling Bank of Canada.
34. The United Empire Bank of Canada.

63-64 V., c. 26, s. 4, and sch. A.

See notes to secs. 3. 4. and 5.
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SCHEDULE B.Schedule B.

An Act to incorporate the Bank.
Whereas the persons hereinafter named have, by their peti­

tion, prayed that an Act be passed for the purpose of establish­
ing a bank in , and it is expedient to grant the
prayer of the said petition :

Therefore His Majesty, by and with the advice and consent 
of the Senate and House of Commons of Canada, enacts as 
follows :—

1. The persons hereinafter named, together with such others
as become shareholders in the corporation by this Act created, 
are hereby constituted a corporation by the name of ,
hereinafter called the Bank.

2. The capital stock of the Bank shall be dollars.
3. The chief office of the Bank shall be at
4.

shall be the provisional
directors of the Bank.

6. This Act shall, subject to the provisions of section six­
teen of the Bank Act, remain in force until the first day of 
July, in the year one thousand nine hundred and eleven.

68 V., c. 81, sch. B. ; 63-64 V., c. 26, s. 45.

See notes to sec. 9.
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SCHEDULE C. Schedule C.

In consideration of an advance of.................................... dollars
made by the...................................... Bank to A. B., for which the
said Bank holds the following bills or notes : ( describe the bills 
or notes, if any), [or, in consideration of the discounting of
the following bills or notes by the..................................Bank for
A. B.: (describe the bills or notes),] the goods, wares and mer­
chandise mentioned below are hereby assigned to the said Bank
as security for the payment on or before the.................................
day of........................................of the said advance, together with
interest thereon at the rate of.... per centum per annum from
the.....................day of..................... (or, of the said bills or notes,
or renewals thereof, or substitutions therefor, and interest there­
on, or as the case may be).

This security is given under the provisions of section eighty- 
eight of the Bank Act, and is subject to the provisions of the
said Act.

The said goods, wares and merchandise, are now owned by
.................... , and are now in the possession of............................
and arc free from any mortgage, lien or charge thereon (or as 
the case may be), and are in (place or places where the goods 
ere), and are the following (description of goods assigned).

Dated, etc.
(N.B.—The bills or notes and the goods, etc., may be set out 

is schedules annexed.)
63-64 V., c. 26, s. 46 and sch. C.

See notes to sec. 88.
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SCHEDULE D.

Return of the liabilities and assets of the bank on
the day of , A.D.

Capital authorized...............................................$
Capital subscribed...............................................
Capital paid up..................................................
Amount of rest or reserve fund......................
Rate per cent, of last dividend declared.......... per cent.

LIABILITIES.

1. Notes in circulation............................................$
2. Balance due to Dominion Government, after

deducting advances for credits, pay-lists, 
etc...................................................................

3. Balances due to provincial governments........
4. Deposits by the public, payable on demand,

in Canada......................................................$
5. Deposits by the public, payable after notice

or on a fixed day, in Canada....................
6. Deposits elsewhere than iu Canada..................
7. Loans from other banks in Canada, secured,

including bills rediscounted......................
8. Deposits made by and balances due to other

banks in Canada........................................
9. Balances due to agencies of the bank, or to

other banks or agencies, in the United 
Kingdom........................................................

10. Balances due to agencies of the bank, or to
other banks or agencies, elsewhere than in 
Canada and the United Kingdom............

11. Liabilities not included under foregoing heads

$



26. SCHEDULES TO BANK ACT. 285

ASSETS. Schedule D.

1. Specie..................................................................... $
2 Dominion notes..................................................... $
:l. Deposits with Dominion Government for 

security of note circulation........................
4. Notes of and cheques on other banks..............
5. Loans to other banks in Canada, secured, in­

cluding bills rediscounted..........................
6. Deposits made with and balances due from

other banks in Canada..............................
7. Balances due from agencies of the hank, or

from other banks or agencies, in the 
United Kingdom..........................................

8. Balances due from agencies of the bank, or
from other banks or agencies, elsewhere 
than in Canada and the United Kingdom.

9. Dominion (lovernment and provincial govern­
ments securities............................................

10. Canadian municipal securities, and British,
or foreign, or colonial public securities, 
other than Canadian..................................

11. Railway and other bonds, debentures and
stocks..............................................................

12. Call and short loans on stocks and bonds in
Canada...........................................................

13. Call and short loans elsewhere than in
Canada...........................................................

14. Current loans in Canada..................................
13. Current loans elsewhere than in Canada....
16. Loans to the Government of Canada..............
17. Iloans to provincial governments......................
18 Overdue debts........................................................
19. Real estate other than bank premises..............
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Schedule D. 20. Mortgages on real estate sold by the bank....
21. Bank premises.......................................................
22. Other assets not included under the foregoing

heads.

Aggregate amount of loans to directors, and firms of which 
they are partners, $

Average amount of specie held during the month, $ 
Average amount of Dominion notes held during the month,

$
Greatest amount of notes in circulation at any time during 

the month, $
I declare that the above return lias been prepared under my 

directions and is correct according to the books of the bank.
E. F.,

Chief Accountant.
We declare that the foregoing return is made up from the 

books of the bank, and that to the best of our knowledge and 
belief it is correct, and shows truly and clearly the financial 
position of the bank ; and we further declare that the bank has 
never, at any time during the period to which the said return 
relates, held less than forty per centum of its cash reserves in 
Dominion notes.
(Place) this day of

A. B., President.
C. D., General Manager.

63-64 V., c. 26, s. 47 and seh. D.

See notes to sis-. 112.



CHAPTER XXVII.

The Canadian Bankers’ Association.

Prior to its incorporation, the Canadian Bankers’ Association 
existed as a voluntary association of banks and bankers. 
At its second annual meeting held in Toronto in June, 1893, 
the Association decided upon the publication of a quarterly jour­
nal, the first number of which appeared in September of the 
same year. The journal is now in the fourteenth year of its 
existence and contains much valuable matter relating to banking 
practice and law. The “questions on points of practical inter­
est" and the answers of the editing committee given, in cases 
of difficulty, under advice of Counsel, published in the various 
numbers of the Journal, have been republished in book form by 
the secretary of the association. (Knight’s Canadian Banking 
Practice, 2nd ed., 1906.)

In 1900 the Association was incorporated by Act of Par­
liament and important powers were conferred upon it under 
the Bank Act Amendment Act, 1900. See secs. 5, 6, and 7 of 
the Act of incorporation, which, for convenience of reference, 
is here printed in full.

An Act to incorporate the Canadian Bankers’ Association.

(63-64 Viet c. 93, assented to 7th July, 1900.)

WHEREAS the voluntary association now existing under the 
name of the Canadian Bankers’ Association has, by its petition, 
prayed that it may be enacted as hereinafter set forth, and it is 
expedient to grant the prayer of the said petition : Therefore 
Her Majesty, by and with the advoce and consent of the Senate 
and House of Commons of Canada, enacts as follows :—

1. There is hereby created and constituted a corporation 
under the name of “The Canadian Bankers’ Association,” here­
inafter called “the Association.”

Preamble.

Incorpora­
tion.
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27. THE CANADIAN BANKERS’ ASSOCIATION.

2. The Association shall consist of members and associates;

(а) The members, hereinafter referred to as members, shall 
be the hanks named in the schedule to this Act, and such 
new banks hereafter incorporated by or under the authority 
of the Parliament of Canada as become entitled to carry on 
the business of banking in Canada, and to which The Bank 
Act in force at the time of its incorporation applies. Any 
bank to which The Bank Act applies, carrying on business 
in Canada, and not named in the schedule to this Act, shall 
on its own application at the time be admitted as a member 
of the Association by resolution of the Executive Council 
hereinafter named ;

(б) The associates, hereinafter referred to as associates, shall 
lie the bank officers who are associates of the voluntary 
association mentioned in the preamble at the time this Act 
is passed, and such other officers of the banks which are mem­
bers of the Association as may be elected at a meeting of the 
executive council hereinafter named or at any annual 
meeting of the Association. An associate may at any time 
by written notice to the president of the Association with­
draw from the Association.

The schedule to the Act is not printed. All the banks carry­
ing on business under the Bank Act are members of the Asso­
ciation. Banks incorporated since the 7th of July, 1900, become 
members as si sin as they become entitled to carry on the business 
of banking in Canada, i.e., when they have obtained the certi­
ficate of the Treasury Board under sec. 14 of the Bank Act

3. Upon the suspension of payment of a bank being a member 
of the Association, such bank shall cease to be a member. Pro­
vided, however, that if and when such bank resumes the carrying 
on of its business in Canada it may again become a member of 
the Association.
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4. Upon nil associate ceasing to be an officer of a bank carry- See. 4.
ing on business in Canada, he shall, at the end of the then cur- When aaaoci- 
rent calendar year, cease to be an associate. branch*” l°

5. The objects and powers of the Association shall be, to Object» of 
promote generally the interests and efficiency of banks and bank Association, 
officers and the education and training of those contemplating 
employment in banks, and for such purposes, among other means,
to arrange for lectures, discussions, competitive papers and ex­
aminations on commercial law and banking, and to acquire, 
publish and carry on the “Journal of The Canadian Bankers’ 
Association.’’

In addition to the powers conferred upon the Association by 
its Act of incorporation, the Association enjoys important pow­
ers under secs. 117 to 124 of the Bank Act : see Chapters XXII. 
and XXIII., supra.

The objects and powers of the Association are to be carried 
out by the executive council : see sec. 16, in fra.

6. The Association may from time to time establish in any Sub-section» 
place in Canada a sub-section of the Association under such con- tlon.***'*' 
stitutinn and with such powers (not exceeding the powers of the 
Association) as may be thought best.

7. The Association may from time to time establish in any Clearing 
place in Canada a clearing house for banks, and make rules and houaes' 
regulations for the operations of such clearing house : Provided 
always, that no bank shall be or become a member of such clear­
ing house except with its own consent, and a bank may after 
becoming such member at any time withdraw therefrom.

2. All banks, whether members of the Association or not, Regulations, 
shall have an equal voice in making from time to time the rules 
and regulations for the clearing house ; but no such rule or 
regulation shall have any force or effect until approved of by 
the Treasury Board.

m—BASK ACT.
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The rules mid regulations made by virtue of this Act in 
respect to clearing houses are set out in Chapter XXVIII., infra. 
See also sec. lti of the Act.

8. Members of the Association shall vote and act in all 
matters relating to the Association through their chief executive 
officers. For the purpose of this Act the chief executive officer 
of a member shall be its general manager or cashier, or in his 
absence the officer designated for the purpose by him, or in 
default of such designation the officer next in authority. Where 
the president or vice-president of a member performs the duties 
of a general manager or cashier he shall be the chief executive 
officer, and in his absence the officer designated for the purpose 
by him, and in default of such designation the officer next in 
authority to him. At all meetings of the Association each mem­
ber shall have one vote upon each matter submitted for vote. 
The chairman shall, in addition to any vote he may have as 
chief executive officer or proxy, have a casting vote in case of a 
tie. Associates shall have only such powers of voting and other­
wise taking part at meetings as may be provided by by-law.

9. There shall be a president and one or more vice-presidents 
and an executive council of the Association, of which council 
five shall form a quorum unless the by-laws otherwise provide.

10. The persons who are the president, vice-presidents and 
executive council of the voluntary association mentioned in the 
preamble at the time this Act is passed shall be the president, 
vice-presidents and executive council respectively of the Asso­
ciation until the first general meeting of the Association or until 
their successors are appointed.

11. The first general meeting of the Association shall lie held 
during the present calendar year at such time and place and upon 
such notice as the executive council may decide. Subsequent
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general meetings shall be held as the by-laws of the Association Sec. 11. 
may provide at least once in each calendar year.

12. At the first general meeting and at such annual meeting Election of 
thereafter the members of the Association shall elect a president,officen*- 
one or more vice-presidents, and an executive council, all of whom
shall hold office until the next general meeting or until their suc­
cessors are appointed.

13. The president, vice-president and executive council shall Executive 
Is1 chosen from among the chief executive officers of members 0f otiicer’- 
the Association.

14. Vnless the by-laws otherwise provide, the executive coun- Executive 
oil shall consist of the president and vice-president of the Associ-counci* 
ation and fourteen chief executive officers, and five shall form a 
quorum for the transaction of business.

15. Each member and associate shall from time to time pay Dues, 
to the Association for the purpose thereof such dues and assess­
ments ns shall from time to time be fixed in that behalf by the 
Association at any annual meeting, or at any special meeting 
called for the purpose, by a vote of not less than two-thirds of 
those present or represented by proxy.

16. The objects and powers of the Association shall be carried By-laws 
out and exercised by the executive council, or under by-laws, JSaocStioxi. 
resolutions, rules and regulations passed by it, but every such
by-law, rule and regulation, unless in the meantime confirmed at 
a general meeting of the Association called for the purpose of 
considering the same, shall only have force until the next annual 
meeting, and in default of confirmation thereat shall cease to 
have force. Provided always, that any by-law, rule or regulation 
passed by the executive council may be repealed, amended,
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varied or otherwise dealt with by the Association at any annual 
general meeting or at a special general meeting called for the 
purpose.

2. For greater certainty, but not so as to restrict the generality 
of the foregoing, it is declared that the executive council shall 
have power to pass by-laws, resolutions, rules and regulations, 
not contrary to law or to the provisions of this Act, respecting,—

(а) lectures, discussions, competitive papers, examinations;
(б) the journal of the Association :
(c) the sub-sections of the Association ;
(d) clearing houses for banks;
(e) general meetings, special and annual, of the Association 

and of the executive council, and the procedure and quorum 
thereat, including the part to be taken by associates and 
their powers of voting ;

(/) voting by proxy at meetings of the Association and of 
the executive council ;

(g) the appointment, functions, duties, remuneration and 
removal of officers, agents and servants of the Association.

8. No by-law, resolution, rule or regulation respecting clear­
ing houses, and no repeal, amendment or variation of or other 
dealing with any such by-law, resolution, rule or regulation shall 
have any force or effect until approved of by the Treasury 
Board.

As to the objects and powers of the Association, cf. secs. 5, 
(i end 7 of the Act.

17. The provisions of The Companies Clauses Act, being 
chapter 118 of the Revised Statutes [1886], shall not apply to the 
Association.

The Companies Clauses Act is now Part II. of the Companies 
Act, R.S.C., 1906, e 79



CHAPTER XXVIII.

Tue Clearing House.

The following authorities nmy be usefully consulted as to 
the history and operation of clearing houses: devons, Money 
anil the Mcehanism of Exchange, Cannon's History of Clearing 
Houses ( reviewed hy J. T. P. Knight in an article in 10 Journal 
C.H.A. 40 on the history and operation of the Montreal Clearing 
House), Watson’s Law of the Clearing House (where the Am­
erican eases are exhaustively collected). See also Boddington 
v. Schloneker, 1833, 4 B. & Ad. 752, and the special verdict 
in Warwick v. Rogers, 1843, 5 M. & U. at p. 348, as to the early 
practice in the London clearing house, and cf. Hart, pp. 324,
327, where the rules of the London clearing house are set out.
In Huiique Nationale v. Merchants Bank, 1891, M.L.R. 7 S.C.
3311, the beginning of the Montreal Clearing House is described.

In Canada clearing houses for banks are governed by thepowertu 
Act of incorporation of the Canadian Bankers’ Association (seeestablish 
Chapter XXVII., supra). By that Act the Association may clearing 
from time to time establish in any place in Canada a clearing ”°uses' 
house for hanks, and make rules and regulations for its opera­
tions: provided always, that no bank shall be or become a mem­
ber of such clearing house except with its own consent, and a 
bunk may after becoming such member at any time withdraw 
therefrom, (sec. 7). It is further provided that all banks 
whether incmlicrs of the Association or not, shall have an espial 
voice in making from time to time the rules and regulations for 
the clearing house, but no such rule or regulation shall have 
an.v force or effect until approved by the Treasury Board (sec.
7). The powers of the Association are to be exercised by its 
executive council, which is specifically authorized to pass by-laws, 
resolutions, rules and regulations not contrary to law, or to the 
provisions of the Act, respecting clearing houses for banks, but 
no such by-law, etc., and no repeal, amendment, or variation of 
or other dealing with, any such by-law, etc., is to have any 
force or effect until approved of by the Treasury Board (sec.
16).
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In pursuance of the powers contained in the Act the Asso­
ciation has adopted the rules and regulations contained in By­
law No. 16, set out below, being part of the by-laws passed at 
a general meeting of the Association held in Toronto on the 15th 
of November, 1900, ami amended at a general meeting held in 
Montreal on the 15th of April, 1901, and approved by the Trea­
sury Board on the 10th of May, 1901.

A clearing house is a voluntary association. The Bankers' 
Association has not exercised its power to “establish in any 
place in Canada a clearing house for hanks" except by author­
izing the chartered hanks doing business in any city or town 
or such of them as may desire to do so to form themselves into 
a clearing house (Rule 1). Other banks may be admitted sub­
sequently (Rule 1), and any member may withdraw upon giv­
ing the proper notice (sec. 7 and Rule 9).

Any clearing house may enact by-laws, rules and regulations 
for the government of its members, not inconsistent with the 
rules contained in By-law No. 16 (Rule 17).

A clearing house is established for the purpose of facilitat­
ing daily exchanges and settlements between banks (Rule 2).

It may be defined as a place or institution where the settle­
ment of mutual claims of hanks is effected by the payment of 
differences, called “balances."

f Its operation in a simple ease may be illustrated as follows:
A clerk from each bank attends the clearing house at a 

stated hour with bank notes, cheques, drafts, bills and other 
items, usually called “exchanges," on the other banks belong­
ing to the clearing house. These exchanges are distributed at 
the clearing house by messengers among the clerks of the banks 
that must pay them. The exchanges which a bank sends to the 
clearing house are called creditor exchanges; those which it 
receives from the other hanks are called debtor exchanges. If 
the creditor exchanges of a bank exceed its debtor exchanges, 
it is a “creditor bank." If the reverse is the case, it is a “deb­
tor bank."

By arrangement with the board of management of the clear­
ing house, one bank acts as clearing bank for the receipt and 
disbursement of balances due by and to the various banks, and 
some bank officer acts as manager of the clearing house (Rule 
10).
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On completion of the exchanges, the balances due to or by Operation of 
each hank are settled and declared by the clearing house man- how®16 
ager, and the balances due by debtor banks must be paid into 
the clearing hank at or during stated hours. Subsequently the 
credit balances arc paid by the clearing bank to the creditor 
banks (Rule 11).

The hours for making the exchanges at the clearing house, 
for payment of the debit balances to the clearing bank, and 
for payment out of the balances due to the creditor banks, are 
fixed by by-law of the clearing house passed under Rule 17, 
provided that no credit balance, or portion thereof, shall be 
paid until all debit balances have been received by the clearing 
hank (Rule 11).

In the case of a large clearing house two or more represen­
tatives may be sent from each bank. Where two are sent the 
procedure may be as follows. A messenger delivers his parcels 
of credit exchanges and receives in return parcels of debit ex­
changes, and then returns to his own bank with his delivery 
statement initialed by the clerks who have received the parcels 
he has delivered. A clerk from each bank remains to transcribe 
the amounts received, as shewn by tickets removed from the par­
cels delivered to his messenger, to a settling sheet, and proceeds 
to calculate the difference between the amounts delivered and 
the amounts received—the difference constituting the credit or 
debit balance for which the manager of the clearing house signs 
vouchers to be used later at the clearing bank. If the calcula­
tions of all the clerks are accurately made, the amount due to 
the clearing bank will of course be the same as the amount due 
by it.

A clearing house substitutes a settlement made at a fixed time Purpose of 
and place each day by representatives of all the members, for house"8 
a separate settlement over the counter by each bank with every 
other hank. No other object is contemplated or provided for.
The clearing house does not provide for any united action for 
any business purpose. It does not contemplate the employment 
of capital or credit in any enterprise. It contemplates and pro­
vides for co-operation to expedite and simplify the transaction 
by each member of its own proper business in one particular, 
namely, the settlement of daily balances with the other banks 
doing business in the same city or town. Incidentally, co-opera­
tion in this particular will tend to bring the banks belonging
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demo” °f *° **le c'ear'nK house into closer relations, enable them to be- 
house8 come more familiar with the volume of business and the actual 

conditions of each other, and open the way to make them mutu­
ally helpful in times of financial stringency ; but these results 
are incidental only.

The importance of these so-called incidental results of the 
clearing house, however, should not be overlooked. For in­
stance, in times of extreme stringency, bankers in the United 
States have sometimes resorted to clearing house certificates as 
a method of giving each other assistance. The object is accom- 
published by the deposit by banks with the clearing house of 
bills receivable and other securities, and the issue to such banks 
of loan certificates which may be used in settling balances at 
the clearing house. The result is simply to give to the deposit­
ing banks the benefit of re-discount, and to shift the burden of 
the lender from day to day to the banks best able to carry it. 
This expedient was first resorted to by the New York bankers 
in 1873, and has since been used at several different periods. 2 
Journal C.B.A. 208; and cf. Watson, p. 6.

The necessity for the issue of clearing house certificates in 
the United States has been due, in the main, to the lack of elas­
ticity in the American currency. Since the Canadian system 
of bunk note issue obviates this defect to some extent, there has 
hitherto been no occasion for the issue of such certificates. Al­
though efforts have sometimes been made to widen the scope 
and extend the functions of the clearing house, it remains in 
Canada simply a time and labour-saving device, and is not, what 
it has been claimed to be in the United States, “a medium for 
united action upon all questions affecting the mutual welfare 
and prosperity of its members.” 10 Journal C.B.A. at pp. 41, 
49.

The exchanges sent to the clearing house by a bank are usu­
ally enclosed in realed envelopes, which are not opened in the 
clearing house room. Only the aggregate amount of the ex­
changes contained in each package is noted upon the cover. 

Objection» Each hank upon receipt of the packages containing its deb- 
to items. jor PXCt,anges verifies the cash and hank notes, examines the 

cheques and other items with regard to the genuineness of its 
customers’ signatures, the state of their accounts, regularity of 
endorsements, etc. If the bank objects to any item delivered to 
it or charge made against it in the exchanges of the day, it
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should first make application direct to the bank interested for 
repayment of the amount or charge objected to, but in default 
of obtaining payment from such bank, the objecting bank may, 
under Hide 12, notify the clearing house manager of the objec­
tion and non-payment.

Although the last mentioned rule provides that the object­
ing bank shall make such application for repayment and give 
notice of such objection within certain limited times, the omis­
sion to comply with the rule docs not deprive the objecting bank 
of any rights it would have had if the exchanges had been made 
directly between the banks concerned instead of through the 
clearing house. Rule 12 is expressly made subject to the im­
portant Rule 2, which guards against the use of the clearing 
house as a means of obtaining payment of any item, charge or 
claim disputed or objected to.

By virtue of the last mentioned rule, payment through the Payment 
clearing house is provisional only. If an item or charge is, for provisional 
good cause, objected to on the day of its receipt from the clear-on^r" 
ing house and within the hours allowed by the rules, the ob­
jecting hank is entitled to repayment or to a reversal of the 
charge against it in respect of such item.

In Warwick v. Rogers, 1843, 5 M. & O. 340, a banker received 
through the clearing house a bill payable at his banking house 
accepted by a customer, and after examination of the bill and 
having funds in his hands, cancelled the acceptance by drawing 
lines across the customer's name, without rendering the accep­
tance illegible. In the course of the day, the customer, finding 
himself to lie insolvent, ordered the banker not to pay the bill, 
whereupon the latter wrote thereon ‘‘cancelled by mistake— 
orders not to pay.” The banker then returned the bill in this 
state to the clearing house before the settling hour in accord­
ance with the custom of the trade in London (a custom which 
appears to have continued in its essential particulars down to 
the present timet Hart, p. 326). Held, that the banker was 
nut under any legal liability. Cf. Prince v. Oriental Bank,
1878. 3 App. Cas. 325.

If the objection is not made within the time allowed by the Bank not 
clearing house rules, the fact of the payment through the clear- prejudiced 
ing house does not affect the bank’s rights. Its rights will be through16"1 
subject to the ordinary rules of law governing recovery by the clearing 
payer of money paid by mistake to a person who is not entitled **ou,e'
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Bank not 
prejudiced 
by payment 
through 
clearing

Presentment
through
clearing

to receive payment and who cannot give a discharge (see Chap­
ter XXXVIII., infra, notes to sec. 50 of the Bills of Exchange 
Act). Recent examples are to be found in the cases of Imperial 
Bank v. Bank of Hamilton, [190:11 A.C. 49, and Rex v. Bank 
of Montreal, 1906, 11 O.L.R. 595, affirmed by the Supreme Court 
of Canada, 19th of February, 1907. In the former case the 
paying bank was held entitled to recover, notwithstanding pay­
ment through the clearing house and the fact that in accordance 
with a custom of the clearing house applicable to certified 
cheques, the cheque there in question was not objected to until 
the day following its reeeipt, the receiving bank not having been 
prejudiced by the delay (see clearing house rules referred to 
in 31 O.R. at p. 102). In the latter case it was held that the 
paying bank was estopped from claiming repayment of the 
cheque by its delay in objecting to it.

A custom of trade or banking in derogation of the common 
law must be strictly proved. In Banque Nationale v. Merchants 
Bank, 1891, M.L.R. 7 S.C. 336, a cheque was returned on the 
afternoon of the day of its receipt, and therefore with sufficient 
diligence according to the common law standard, but too late 
according to a temporary rule adopted by the then newly- 
formed Montreal Clearing House. It appeared in evidence that 
this rule was not generally observed by the banks belonging to 
the clearing house, and it was held that the objecting bank had 
the right to return the cheque.

In the United States the decisions are conflicting. In some 
cases absolute effect has been given to a clearing house rule re­
quiring items to which objection is taken to be returned bv a 
certain hour, irrespective of whether the presenting bank has 
altered its position prior to the return of the item. In other 
cases it hns been considered necessary, in order to make such a 
rule effective, to shew that the presenting bank has been induced 
by the delay in returning the item to alter its position, as, for 
instance, by abandoning securities in its hands in the belief that 
the conditional acceptance of the item in the morning clearing 
had been meanwhile verified and made absolute. Banque Na­
tionale v. Merchants Bank, supra; Watson, pp. 35 ef seq.

If a bill is accepted payable at a particular bank, present­
ment for payment through the clearing house is sufficient pre­
sentment to such bank. (Reynolds v. Chettle, 1811, 2 Camp. 
595; Harris v. Parker, 1833, 3 Tyr. 370.)
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The delivery of items to a bank through the clearing house 
is provisional and such items are held by the receiving bank as 
trustee until such bank pays to the clearing bank at the proper 
time the balance, if any, found against it as a result of the 
clearings of the day. See Rules 13, 14 and 15 which provide 
for the case of a bank's making default in payment of its debit 
balance.

The following is the text of

By-law No. 16.
The rules and regulations contained in this by-law are made Rules 

in pursuance of the powers contained in the Act to incorporate 
the Canadian Bankers' Association, 63 and 64 Viet., c. 93 (1900), houses, 
and shall be adopted by, and shall be the rules and regulations 
governing all clearing houses now existing and established, or 
that may be hereafter established.

See notes, supra, at the beginning of this chapter.
Rule 1. The chartered banks doing business in any city or 

town, or such of them as may desire to do so, may form them­
selves into a Clearing House. Chartered banks thereafter estab­
lishing offices in such city or town may be admitted to the Clear­
ing House by a vote of the members.

Rule 2. The Clearing House is established for the purpose 
of facilitating daily exchanges and settlements between banks.
It shall not either directly or indirectly be used as a means of 
obtaining payment of any item, charge or claim disputed, or 
objected to. It is expressly agreed that any bank receiving ex­
changes through the Clearing House shall have the same rights 
to return any item, and to refuse to credit any sum which it 
would have had were the changes made directly between the 
banks concerned, instead of through the Clearing House; and 
nothing in these or any future rules, and nothing done, or omit­
ted to be done thereunder, and no failure to comply therewith 
shall deprive a bank of any rights it might have possessed had 
such rules not been made, to return any item or refuse to credit 
any sum ; and payment through the Clearing House of any 
item, charge or claim shall not deprive a bank of any right to 
recover back the amount so paid.

See notes, supra, p. 297.
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rofectin Kule 3. The Annual Meeting of the members shall be held 
clearing"8 on s,lc*1 ‘Kv in eaeli year, and at such time and place as the mem- 
houses. bers may fix by by-law. Special meetings may be called by the 

Chairman or Vice-Chairman whenever it may be deemed neces­
sary, and the Chairman shall call a special meeting whenever 
requested to do so in writing by three or more members.

Hide 4. At any meeting each member may be represented by 
one or more of its officers, but each bank shall have one vote 
only.

Hide 5. At every Annual Meeting there shall he elected by 
Ballot a Board of Management who shall hold office until the 
next Annual Meeting, and thereafter until their successors are 
appointed. They shall have the general oversight and manage­
ment of the Clearing House. They shall also deal with the ex­
penses of the Clearing House, and the assessments made there­
for. In the absence of any member of the Board of Manage­
ment he may be represented by another officer of the bank of 
which he is an officer.

Rule fi. The Board of Management shall at their first meet­
ing after their appointment elect out of their own number a 
Chairman, a Vice-Chairman, and a Secretary-Treasurer, who 
shall perform the duties customarily appertaining to these 
offices.

The officers so selected shall be respectively the Chairman, 
Vice-Chairman and Secretary-Treasurer of the Clearing House.

Should the bank of which the Chairman is an officer be in­
terested in any matter, his powers and duties shall, with respect 
to such matter, be exercised by the Vice-Chairman, who shall 
also exercise the Chairman’s duties and powers in his absence.

Rule 7. Meetings of the Board may be held at such times as 
the members of the same may determine. A special meeting 
shall be called by the Secretary-Treasurer on the written requi­
sition of any member of the Clearing House for the considera­
tion of any matter submitted by it, of which meeting 24 hours’ 
notice shall be given, but if such meeting is for action under 
Rules 15 or 16, it shall be called immediately.

Rule 8. The expenses of the Clearing House shall lie met 
by an equal assessment upon the members, to be made by the 
Board of Management.
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Rule 9. Any bank may withdraw from the Clearing House Rule» 
by giving notice in writing to the Chairman or Secretary-Trea- ”2ring0g 
surer, between the hours of 1 and 3 o'clock p.m., and paying its house», 
due proportion of expenses and obligations then due. Said re­
tirement to take effect from the close of business of the day on 
which such notice is given. The other banks shall be promptly 
notified of such withdrawal.

Rule 10. The Board of Management shall arrange with a 
bank to net as clearing bank for the receipt and disbursement 
of balances due by and to the various banks, but such bank 
shall lie responsible only for the moneys actually received by it 
from the debtor banks, and for the distribution of such moneys 
amongst the creditor banks, on the presentation of the Clearing 
House certificates properly discharged. The clearing bank shall 
give receipts for balances received from the debtor banks. The 
Hoard of Management shall also arrange for an officer to act as 
Manager of the Clearing House from time to time, but not neces­
sarily the same officer each day.

Rule 11. The hours for making the exchanges at the Clear­
ing House, for payment of the debit balances to the clearing 
bank, and for payment out of the balances due the creditor 
banks, shall be fixed by by-law under clause 17. On completion 
of the exchanges, the balance due to or by each bank shall be 
settled and declared by the Clearing House Manager, and if 
the clearing statements are readjusted under the provisions of 
these rules, the balances must then be similarly declared settled, 
ami the balances due by debtor banks must be paid into the 
clearing bank, at or during the hours fixed by by-law as afore­
said, provided that no credit balance, or portion thereof, shall 
be paid until all debit balances have been received by the clear­
ing hank. At Clearing Houses where balances are payable in 
money they shall be paid in legal tender notes of large denom­
inations.

At Clearing Houses where balances are payable by draft, 
should any settlement draft given to the clearing bank not be 
paid on presentation, the clearing bank shall at once notify in 
writing all the other banks of such default; and the amount of 
the unpaid draft shall be repaid to the clearing bank by the 
hanks whose clearances were against the defaulting bank on the 
day the unpaid draft was drawn, in proportion to such balances.
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The clearing bank shall collect the unpaid draft, and pay the 
same to the other banks in the above proportion. It is under­
stood that the clearing bank is to be the agent of the associated 
banks, and to be liable only for moneys actually received by it

Should any bank make default in paying to the clearing bank 
its debit balance, within the time fixed by this rule, such debit bal­
ance and interest thereon shall then be paid by the bank so in de­
fault to the Chairman of the Clearing House for the time living, 
and such Chairman and his successor in office from time to time 
shall be a creditor of and entitled to recover the said debit bal­
ance, and interest thereon from the defaulting bank. Such bal­
ances, when received by the said Chairman or his successor in 
office, shall be paid by him to the clearing bank for the benefit 
of tile bunks entitled thereto.

Rule 12. In order that the clearing statements may not be 
unnecessarily interfered with, it is agreed that a bank objecting 
to any item delivered to it through the Clearing House, or to 
any charge against it in the exchanges of the day, shall, before 
notifying the Clearing House Manager of the objection, apply 
to the bank interested for payment of the amount of the item 
or charge objected to, and such amount shall thereupon be im­
mediately paid to the objecting bonk. Should such payment not 
be made, the objecting bank may notify the Clearing House 
Manager of such objection and non-payment, and he shall there­
upon deduct the said amount from the settling sheets of the 
banks concerned and readjust the clearing statements and de­
clare the correct balanei-s in conformity with the changes so 
made, provided that such notice shall Is- given at least half an 
hour before the earliest hour fixed by by-law, as provided in 
clause 11, for payment of the balances due to the creditor banks. 
But notwithstanding that the objecting bank may not have so 
notified the Clearing House Manager, it shall be the duty under 
these rules of the bank interested to make such payment on de­
mand therefor being made at any time up to 3 o'clock; provid­
ed, however, that if the objection is based on the absence from 
the deposit of any parcel or of any cheque or other item entered 
on the deposit slip, notice of such absence shall have been 
given to the bank interested before 12 o’clock noon, the whole, 
however, subject to the provisions of Rule No. 2.
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Rule 13. All bank notes, cheques, drafts, bills and other Rules , 
items (hereafter referred to as “items”) delivered through the^Hng1* 
Clearing House to a bank in the exchanges of the day, shall be houses, 
received by such bank as a trustee only, and not as its own pro­
perty. to be held upon the following trust, namely, upon pay­
ment by such bank at the proper hour to the clearing bank of 
the balance (if any) against it, to retain such items freed from 
said trust; and in default of payment of such balance to re­
turn immediately and before 12.30 o’clock p.m., the said items 
unmarked and unmutilated through the Clearing House to the 
respective banks, and the fact that any item cannot be so re­
turned shall not relieve the bank from the obligation to return 
the remaining items, including the amount of the bank’s own 
nutis so delivered in trust.

Upon such default and return of said items, each of the 
other bunks shall immediately return all items which may have 
Im*4*n received from the bank so in default, or pay the amount 
thereof to the defaulting bank through the Clearing House.
The items returned by the bank in default shall remain the pro­
perty of the respective banks from which they were received, 
mid the Clearing House Manager shall adjust the settlement of 
balances anew.

A bank receiving through the Clearing House such items as 
aforesaid, shall be responsible for the proper carrying out of 
the trust upon which the same are received as aforesaid, and 
shall make good to the other banks respectively all loss and dam­
age which may be suffered by the default in carrying out such 
trust.

Rule 14. In the event of any bank receiving exchanges 
through the Clearing House making default in payment of its 
debit balance (if any), then in lieu of its returning the items 
received by it as provided by Rule 13, the Board of Management 
may require the banks to which the defaulting bank, on an ac­
count being taken of the exchanges of the day between it and 
the other banks, would be a debtor, in proportion to the amounts 
which, on such accounting, would be respectively due to them, 
to furnish the Chairman of the Clearing House for the time be­
ing with the amount of the balance due by the defaulting bank, 
and such amount shall be furnished accordingly and shall be 
paid by the Chairman to the clearing bunk, which shall then pay
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Rules over to the creditor hanks the balances due to them in accord- 
",T,m7R ance with Rule 11. The said funds for the Chairman shall be 
houses. furnished by being deposited in the clearing bank for the pur­

pose aforesaid. The defaulting bank shall repay to the Chairman 
lor the time being, or to his successor in office, the amount of 
such debit balance and interest thereon, and the said Chairman, 
and his successor in office, shall be entitled to recover the same 
from the defaulting bank. Any moneys so recovered shall be 
held in trust for and deposited in the clearing bank for the 
benefit of the banks entitled thereto.

[This rule is intended to cover a case where for any reason 
the banks which have balances against a defaulting bank pre­
fer, instead of having their items returned, to obtain the benefit 
of the balances due to the defaulting bank by other banka, a bene­
fit which under some circumstances might be very important. The 
wording of the rule is rendered complicated by the fact that the 
defaulting bank is not the debtor of the several banks in the 
clearing house, but owes its debtor balance to the chairman of 
the clearing house (Rule 11).]

Rule 15. If a bank neglects or refuses to pay its debit bal­
ance to the clearing hank, and if such default be made not be­
cause of inability to pay, the Hoard of Management may direct 
that the exchanges for the day between the defaulting bank and 
each of the other banks be eliminated from the Clearing House 
Statements, and that the settlements upon such exchanges be 
made directly between the banks interested and not through the 
Clearing House. Upon such direction being given the Clearing 
House Manager shall comply therewith and adjust the settle­
ment of balaneis anew, and the settlements of the exchanges so 
eliminated shall thereupon be made directly between the banks 
interested.

Rule 16. Should any case arise to which, in the opinion of 
the Hoard of Management, the foregoing rub's are inapplicable, 
or in which their operation would be inequitable, the Hoard shall 
have power at any time to suspend the clearings and settlements 
of the day; but immediately upon such suspension the Board 
shall call a meeting of the members of the Clearing House to 
take such measures as may be necessary.

Rule 17. Every Clearing House now existing, or that may 
hereafter be established, may enact by-laws, rules and régula-
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tions for the government of its members, not inconsistent with Rule» 
these rules, and may fix therein among other things:—

1. The name of the Clearing House ; houses*
2. The number of members of the Board of Management and 

the quorum thereof ;
3. The date, time and place for the Annual Meeting ;
4. The mode of providing for the expenses of the Clearing

House;
5. The hours for making exchanges, and for payment of the 

balances to or by the clearing bank;
6. The mode or medium in which balances are to be paid.
Any by-law, rule, or regulation passed or adopted under this

clause may be amended at any meeting of the members, provided 
that not less than two weeks’ notice of such meeting and of the 
proposed amendments, has been given.

20—BASK ACT.



CHAPTER XXIX.

Currency and Dominion Notes.

Uniform 
nirrviK v 
established.

The Dominion statute 34 Viet., c. 4, passed in 1871, after 
reciting that “it is expedient to establish one uniform currency 
for the whole Dominion of Canada,’’ enacted that on and after 
the first day of July, 1871, the currency of the province of Nova 
Scotia should be the same as that of the provinces of Quebec, 
Ontario, and New Brunswick, in all of which one currency, of 
the uniform value thereinafter mentioned, had been and was 
then used. The Act repealed a tentative Dominion Act of 1868, 
passed in anticipation of the adoption by the United States of 
an international standard of currency by which it was proposed 
that a five dollar gold coin should be of the same value as a 
French gold coin of twenty-five francs. It also repealed certain 
statutes of the provinces of Canada, Nova Scotia and New Bruns­
wick, and enacted substantially the provisions contained in secs. 
2, 3, 4, 6, 8, 9, 10, 11, 12 and 13 of the present statute.

These sections continue throughout the Dominion the decimal 
currency which was in use in the provinces other than Nova 
Scotia prior to Confederation, the pound sterling being the equi­
valent of $4.86 2-3.

Sec. 6 makes provision for the conversion of Nova Scotia 
currency into Canadian currency at the ratio of 73 to 75.

Legal tender is regulated by secs. 9 to 12, gold coins of the 
United States of the values, dates and weights specified being 
legal tender to any amount, Canadian silver coins to the amount 
of ten dollars, and Canadian copper or bronze coins to the 
amount of twenty-five cents, in any one payment. Dominion 
notes are also legal tender in every part of Canada except st 
the offices at which they are redeemable (R.S.C. e. 27, sec. 3, 
infra).

The repealing clause of the Act of 1871 excepted from its 
operation sec. 2 of the Act of 1868, part of which is now con­
tained in sec. 5.

The provisions of secs. 14 and 16 also date from a time prior 
to the Act of 1871, they having been enacted by 32-33 Viet., c. 
18, secs. 17 and 24.
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Tin1 statute 44 Viet., c. 4, see. 4, passed in 1881, enacted the Currenry 
provisions now contained in sec. 7 relating to the conversion intoleg‘a*ation 
the currency of Canada of any debt or obligation contracted be­
fore the 1st of July, 1881, in tile currency of British Columbia 
or Prince Edward Island, but payable thereafter.

The provisions of sec. 15 were enacted in 1906.

R.S.C., 1906, Chapter 25.

An Act respectino the Currency.

SHORT TITLE.

1. This Act may be cited as the Currency Act. Short title.

STANDARD OP VALUE.

2. The currency of Canada shall be such, that the British Standard of 
sovereign of the weight and fineness now prescribed by the laws ™!rency 
of the United Kingdom, shall be equal to and shall pass current
for four dollars eighty-six cents and two-thirds of a cent of the 
currency of Canada, and the half sovereign of proportionate 
«eight and like fineness, for one-half the said sum. R.S., c. 30,
1.2.

Bold is unlimited legal tender in Canatla (secs. 9 to 12). It 
is also the standard of value. Any individual is entitled to take 
gold bullion to the English mint and have it coined into sover­
eigns at the rate of £3 17s. lOi/gd. an ounce, free of charge for coin­
ing. iillhough the common practice is to sell bullion to the Bank 
of England at luid. less than the mint price. English sovereigns 
are made of standard gold, which is an alloy or mixture of 
eleven parts pure gold and one part composed chiefly of copper.
Standard gold is therefore said to be "eleven-twelfths" fine or 
tweuty-two carats fine, a carat being a goldsmith’s term for a 
twenty-fourth part of an ounce.

At the mint price a sovereign should weigh 123.27447 grains 
troy, or 7.98805 grams, and should contain 113.00160 grains, or
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Sec. 2.

Denomina­
tions in 
currency.

Publie
accounts,
etc.

Private
accounts,
etc., from 
July 1st, 
1871.

mentioned 
in certain 
Act i to be 
currency.

Payments i 
Nova Scotii 
July, I't, 
1H<1, to 1)0
in ( ana-la
currency.

7.32238 grams, of pure gold, but since absolute accuracy is a 
matter of difficulty (and was especially so in former times when 
the machinery for coining was somewhat primitive), the Mint 
is allowed a slight deviation called a “remedy," amounting to 
two-tenths of a grain in each sovereign. There is also a remedy 
in the fineness of the gold of two parts in a thousand.

3. The denominations of money in the currency of Canada, 
shall be dollars, cents and mills,—the cent being one-hundredth 
part of a dollar, and the mill one-tenth part of a cent. R.S., 
c. 30, s. 1.

PUBLIC ACCOUNTS, DEBTS AND OBLIGATIONS.

4. All public accounts throughout Canada shall be kept in 
the currency of Canada; and in any statement as to money o 
money value, in any indictment or legal proceeding, the saine 
shall be stated in such currency.

2. In all private accounts and agreements rendered or en­
tered into, on or subsequent to the first day of July, one thou­
sand eight hundred and seventy-one, all sums mentioned shall be 
understood to be in the currency of Canada, unless some other 
is clearly expressed, or must, from the circumstances of the 
case, have been intended by the parties. R.S., c. 30, s. 2.

5. All sums mentioned in dollars and cents in The British 
North America Act, 1867, and in all Acts of the Parliament of

i Canada shall, unless it is otherwise expressed, be understood to 
be sums in the currency of Canada as by this Act established. 
R.S., c. 30, s. 12.

a 6. All sums of money payable on and after the first day of
’ July, one thousand eight hundred and seventy-one, to Her late 
Majesty Queen Victoria, or to any person, under any Act or 
law in force in Nova Scotia, passed before the said day, or under 
any bill, note, contract, agreement or other document or instru-
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ment made before the said day in and with reference to that See- *• 
province, or made after the said day out of Nova Scotia and 
with reference thereto, and which were intended to be, and but 
for such alteration would have been payable in the currency of 
Nova Scotia, as fixed by law previous to the fourteenth day of 
April, one thousand eight hundred and seventy-one, shall here­
after lie represented and payable, respectively, by equivalent 
sums in the currency of Canada, that is to say, for every seventy- 
five cents of Nova Scotia currency, by seventy-three cents of 
Canada currency, and so in proportion for any greater or less 
sum ; and if in any such sum there is a fraction of a cent in the 
equivalent in Canada currency, the nearest whole cent shall be 
taken. R.S., c. 30, s. 10.

The ratio of 73 to 75 represents the relation between the 
currency of Nova Scotia prior to Confederation, of which it 
requires $5 to make a pound sterling, and the currency of the 
other provinces, in which a pound sterling was the equivalent of 
$4.St>-;;. By sec. 2, the latter currency is established as the 
currency of Canada.

An interesting discussion of the old currencies of Nr r. Sco­
tia is contained in an article by J. \V. H. Rowley in 2 Journal 
C.B.A. 413.

7. Any debt or obligation contracted before the first day of Asm debts 
July, in the year one thousand eight hundred and eighty-one,
in the currency then lawfully used in the province of British 
Columbia, or in the province of Prince Edward Island, shall, 1st, 1881. 
if payable thereafter, be payable by an equivalent sum in the 
currency of Canada as hereby established. R.S., c. 30, s. 11.

DOMINION AND BANK NOTES.

8. No Dominion note or bank note payable in any other No bank
currency than the currency of Canada, shall be issued or re- ”be'u«u«d
issued by the Government of Canada, or by any bank, and all m «‘hercurrency *
such notes issued before the first day of July, one thousand eight
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Sec. 8.

Gold coins 
may be 
struck for

hundred and seventy-one, shall be redeemed, or notes payable 
in the currency of Canada shall be substituted or exchanged for 
them. R.S., c. 30, s. 3.

Dominion notes are governed by the Dominion Notes Act, 
printed in this chapter, infra. Bank notes are governed by secs. 
61 ct scq., of the Bank Act, supra. Section 62 of the Bank Act 
permits in certain eases the issue and reissue, at any office of 
a bank in any British colony or possession other than Canada, 
notes of the bank payable in the currency in use in such colony 
or possession.

COINS, LEGAL TENDER, ETC.

9. Any gold coins struck for circulation in Canada by 
authority of the Crown, of the standard of fineness prescribed 
by law for the gold coins of the United Kingdom, and bearing 
the same proportion in weight to that of the British sovereign, 
which five dollars bear to four dollars eighty-six cents and two- 
thirds of a cent, shall pass current and be a legal tender in Canada 
for five dollars; and any multiples or division of such coin, 
struck by the same authority for like purposes, shall pass 
current and be a legal tender in Canada at rates proportionate 
to their intrinsic value respectively ; and any such coins shall 
pass by such names as are assigned to them by Royal Proclam­
ation declaring them a legal tender, and shall be subject to the 
like allowance for remedy as British coin. R.S., c. 30, s. 4.

No gold coins have ever been struck for circulation in Canada 
under this section. As to the standard of fineness and weight 
and allowance for remedy of the British sovereign, see notes 
to sec. 2. Gold coins of the United States of America of the 
dates, weight and standard of fineness mentioned in sec. 12 are 
legal tender in Canada.

Dominion notes are also legal tender (ace sec. 3 of the Domin­
ion Notes Act, infra, in this chapter).
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10. The silver, copper or bronze coins heretofore struck by Sec. 10. 
authority of the Crown for circulation in the provinces of Silver, 
Ontario, Quebec and New Brunswick under the Acts at the bronze coins 
time in force in the said provinces respectively, shall be current ^“fedSn-™ 
and a legal tender throughout Canada, at the rates in the said tion. 
currency of Canada assigned to them respectively by the said Legal tender 
Acts, and under the like conditions and provisions.

2. Such other silver, copper or bronze coins as are by the Likewise
same authority struck for circulation in Canada, shall pass cur- drcuia-k
rent and be a legal tender in Canada, at the rates assigned to ti”n in

Canada.
them respectively by Royal Proclamation, such silver coins being 
of the fineness now fixed by the laws of the United Kingdom, 
ami of weights hearing respectively the same proportion to the 
value to be assigned to them which the weights of the silver 
coins of the United Kingdom bear to their nominal value.

3. All such silver coins aforesaid, shall be a legal tender to To what 
the amount of ten dollars, and such copper or bronze coins to amount, 
the amount of twenty-five cents, in any one payment.

4. The holder of the notes of any person to the amount of As to holders 
more than ten dollars, shall not be bound to receive more than' 
that amount in such silver coins in payment of such notes, if 
presented for payment at one time, although any of such notes 
is for a less sum. R.S., c. 30, s. 5.

, of notes.

Canadian silver and copper or bronze coins are tokens, i.e., 
coins the exchange value of which is greater than the value of 
the metal contained in them. They are, however, coined only 
in sufficient quantities to provide the country with coin for small 
payments, and are legal tender only to limited amounts. No 
other silver, copper or bronze coins than those which the Crown 
has heretofore caused to be struck or may hereafter cause to be 
struck for circulation in Canada, or in some province thereof, 
shall he legal tender in Canada (sec. 11). As to gold coins, see 
sees. 9 to 12.

11. No other silver, copper or bronze coins than those which °*her
coins of

the Crown has heretofore caused to be struck or may hereafter silver or
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Sec. 11. 
copper to be 
legal tender.

As to foreign 
gold coins.

Proviso as 
to U. 8.

U. 8. gold

Proof of 
date, etc.,

cause to be struck for circulation in Canada, or in some pro­
vince thereof, shall be a legal tender in Canada. R.S., c. 30, s. 6.

12. His Majesty may, by proclamation, from time to time, 
fix the rates at which any foreign gold coins of the description, 
date, weight and fineness mentioned in such proclamation, shall 
pass current, and be a legal tender in Canada: Provided that 
until it is otherwise ordered by any such proclamation, the gold 
eagle of the United States of America, coined after the first day 
of July, one thousand eight hundred and thirty-four, and before 
the first day of January, one thousand eight hundred and fifty- 
two, or after the said last-mentioned day, but while the standard 
of fineness for gold coins then fixed by the laws of the said 
United States remains unchanged, and weighing ten penny­
weights, eighteen grain, troy weight, shall pass current and be 
a legal tender in Canada for ten dollars.

2. The gold coins of the said United States being multiples 
and halves of the said eagle, and of like date and proportionate 
weights, shall pass current and be a legal tender in Canada for 
proportionate sums. R.S., c. 30, s. 7.

The gold eagle as coined since the 1st of July, 1834, weighs 
258 grains troy, nine-tenths tine.

As to the weight and fineness of a British sovereign, see 
notes to sec. 2. •

13. The stamp of the year on any foreign coin made current 
by this Act, or any proclamation issued under it, shall establish 
prima facie the fact of its having been coined in that year; and 
the stamp of the country on any foreign coin shall establish 
prima facie the fact of its being of the coinage of such country. 
R.S., c. 30, s. 8.

Defaced coin 14. No tender of payment in money in any gold, silver or 
tender!***' topper coin which has been defaced by stamping thereon any
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name or word, whether such coin is or is not thereby diminished Sec- M- 
or lightened, shall be a legal tender. R.S., c. 30, s. 9.

REDEMPTION OP COINS.

15. The Minister of Finance may, under regulations of the Redemption 
Governor in Council, redeem any silver, copper or bronze coinsof ligllt coi"' 
issued for circulation in Canada which by reason of abrasion
through legitimate usage are no longer deemed fit for circulation.
6 E. VII., c. 8, s. 1.

COUNTERFEIT OR DIMINISHED COIN TO BE BROKEN.

16. If any coin is tendered ns current gold or silver coin to penon to 
any person who suspects the same to be diminished otherwise tcndered 
than by reasonable wearing, or to be counterfeit, such person
may cut, break, bend or deface such coin, and if any coin so cut,
broken, bent or defaced appears to be diminished otherwise than
In reasonable wearing, or to be counterfeit, the person tendering

. . who shall
the same shall bear the loss thereof ; but if the coin is of due bear the loss, 
weight, and appears to be lawful coin, the person cutting, break­
ing, bending or defacing it, shall be bound to receive the coin 
at the rate for which it was coined.

2. If any dispute arises whether the coin so cut, broken, bent Disputes 
or defaced, is diminished in manner aforesaid, or counterfeit, it
shall he heard and finally determined in a summary manner by 
any justice of the peace, who may examine, upon oath, the 
parties as well as any other person, for the purpose of deciding 
such dispute, and if he entertains any doubt in that behalf, he 
may summon three persons, the decision of a majority of whom 
shall be final.

3. Every officer employed in the collection of the revenue in Revenue 
Canada shall cut, break or deface, or cause to be cut, broken or Jj^troyeuch 
defaced, every piece of counterfeit or unlawfully diminishedcoin
gold or silver coin which is tendered to him in payment of any 
part of the revenue in Canada.
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8ig. 16. 

Definition.

Dominion
Note1*
legislation.

4. For the purposes of this section ‘current gold or silver 
coin' includes any coin which it is by Part IX. of the Criminal 
Code defined to include. R.S., c. 167, s. 26.

This section was formerly part of an “Act respecting Offen­
ces relating to the Coin,” the other provisions of which are now 
incorporated in the Criminal Code (R.S.C. c. 146, Part IX.). 
By sec. 546 of the Code, “current gold or silver coin” includes 
any gold or silver coin of any of His Majesty’s mints, or gold 
or silver coin of any foreign prince or state or country, or other 
gold or silver coin lawfully current, l>y virtue of any proclama­
tion or otherwise, in any part of Ilis Majesty’s dominions.

DOMINION NOTES.

As pointed out in Chapter I., supra, p. 4, the statute 31 
Viet., c. 46, passed in 1868, in effect extended to the whole Do­
minion the operation of the Provincial Notes Act, 1866. The 
$8,000,000 of provincial notes prepared in I860, and the $5,000,- 
000 thereof in circulation in 1868 were declared to be Dominion 
notes, redeemable iu specie on presentation at offices established 
or to be established at Montreal, Toronto, Halifax and St. John, 
N.B., ami at that one of the said places at which they might be 
respectively made payable, the notes payable at Halifax to be 
redeemable in Nova Scotia currency, i.e., at the rate of $5 per 
pound sterling. The Governor was authorized to establish 
branches of the Receiver-General's department in Montreal, To­
ronto, Halifax and St. John, respectively, for the issue and re­
demption of provincial or Dominion notes, or to make arrange­
ments with any chartered bank or banks for this purpose. The 
government was also authorized either to re-issue any of such 
provincial notes or to issue Dominion notes to an amount not 
exceeding that of the provincial notes redeemed.

From an early date bank charters granted in Upper and 
Lower Canada had permitted banks to issue notes as small as 
one dollar or five shillings. Notwithstanding the criticism and 
remonstrance of the Colonial Office, the officials of which urged 
that “acurrency founded in a sound and metallic basis” be sub­
stituted for this small note circulation, the privilege was en­
joyed by the banks until 1870. In that year the right to issue
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notes under $4 whs voluntarily surrendered by the hanks in 
return for valuable concessions, namely the abolition of the tax 
of one per cent per annum upon their note circulation and the 
repeal of the statute requiring them to hold one-tenth of their 
capital in Dominion securities. At the same time the hanks 
were required to hold, as nearly as might be, one-half of their 
rash reserves in Dominion notes, the proportion of such reserves 
held in Dominion notes never to he less than one-third thereof.

These provisions were subsequently modified so as to require 
a hank to hold not less than forty per centum of its eash reserves 
in Dominion notes (Bank Act, sec. 60), and to prohibit a bank’s 
issuing any note for a sum less than $5 or for any sum which 
is not a multiple of $5 (ibid., sec. 61).

In 1876 the laws respecting Dominion notes were extended 
to the provinces of Prince Edward Island, British Columbia and 
Manitoba, and the government was authorized to establish 
branch offices of the Receiver-General’s department at Charlotte­
town, Victoria, and Winnipeg.

By statutes passed in 1870, 1872, 1875 and 1880 the Domin­
ion note circulation was enlarged from time to time, and changes 
were made in the proportions of Dominion securities and specie 
respectively required to be held against outstanding notes. These 
Acts and that of 1868, were all consolidated by U.S.C., 1886, c. 
31. An Act of 1895 (59 Viet., e. 16), repealing an Act of 1894, 
removed the limitation of $20,000,000 which had existed immed­
iately prior to 1894, and provided that the Minister of Finance, 
in addition to any amount required to be held by him in gold 
under the révisée statute, should hold an amount in gold equal 
to the amount of Dominion notes issued and outstanding in ex­
cess of $20,000,001

la 1903, R.S.C. 1886, c. 31 and amending Acts were repealed 
and a new Act substituted, the provisions of which are repro­
duced in the present statute.

R.S.C. 1906, Chapter 27.

An Act respecting Dominion Notes, 

shor ’ title.

Dominion
Note
legislation.

1. This Act may be cited as the Dominion Notes Act. Short title.
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Sec. 2. 
Definitions.

Issue of 
Dominion

llenominu- 
tion and

Itedempt km 
in specie.

INTERPRETATION.

2. In this Act, unless the context otherwise requires,—
(а) ‘specie’ means coin current by law in Canada, at the 

rates and subject to the provisions of the law in that be­
half, or bullion of equal value according to its weight and 
fineness.

(б) ‘Dominion notes' means notes of the Dominion of Canada 
issued and outstanding under the authority of this Act. 
8 B. vil, e. 48, ss. l and 2.

As to “coin current by law in Canada,” see the Currency 
Act, supra.

ISSUE AND REDEMPTION.

3. Dominion notes may be issued and outstanding at any 
time to any amount, and such notes shall be a legal tender in 
every part of Canada except at the offices at which they are re­
deemable. 3 E. VII., c. 43, 8. 2.

Legal tender is also provided for by sees. 9 to 12 of the Cur­
rency Act, supra.

As to the offices at which Dominion notes are redeemable, see 
secs. 5 anil 9, infra.

4. Dominion notes shall be of such denominational values as 
the Governor in Council determines, and shall be in such form, 
and signed by such persons and in such manner, by lithograph, 
printing or otherwise, as the Minister of finance from time to 
time directs.

2. Such notes shall be redeemable in specie on presentation 
at branch offices established or at hanks with which arrange­
ments are made for the redemption thereof as hereinafter pro­
vided. 8 B. VII , e. 48, s. 8.

As to agencies for redemption of notes, see sec. 9.
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SECURITY. Sec. 5.

5. he Minister of Finance shall always hold as security for Amount 
the redemption of Dominion notes up to and including thirty ^urUy 1er 
million dollars, issued and outstanding at any one time an redemption, 
amount equal to not less than twenty-five per centum of the
amount of such notes in gold, or in gold and securities of 
Canada, the principal and interest of which are guaranteed by 
the llovernment of the United Kingdom.

2. The amount so held in gold shall be not less than fifteen Amount 
per centum of the amount of such notes so issued and out-in i0*1*- 
standing.

3. As security for the redemption of Dominion notes issued Notes in
in excess of thirty million dollars the Minister shall hold an jqooooooo 
amount in gold equal to such excess. 3 E. VII., c. 43, s. 4.

By sec. 3, Dominion notes may be issued and outstanding at 
any time to any amount.

6. In case the amount held in accordance with the provisions Loan may be 
of this Act as security for the redemption of Dominion notes i* 0f
not sufficient to pay the Dominion notes presented for redemp- security is 
.■ , ,, . .... . insufficient,lion, nr in case the amount so held is reduced below the amount
required by this Act to be held, the Governor in Council may 
raise, by way of loan, temporary or otherwise, such sums of 
money us an- necessary to pay such notes or to provide the 
amount required to be held as security for the redemption of 
Dominion notes issued and outstanding. 3 E. VII., c. 43, s. 5.

PROCEEDS AND EXPENSES.

7. The proceeds of Dominion notes so issued shall form part Proceeds of 
of the Consolidated Revenue Fund of Canada, and all expenses JJ^niee 
incurred or required to be paid in connection with the engrav- incurred, 
ing, printing or preparation of such notes, or the signing, issue
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8**. 7. or redemption thereof, shall be paid out of the said fund. 3 E. 
m, c. 43, s. 5.

MONTHLY STATEMENT.

Monthly 
statement 
by Minister 
in Canada 
Valette.

8. The Minister of Finance shall publish monthly in the 
Canada Valette a statement of the amount of Dominion notes 
outstanding on the last day of the preceding month, and of the 
gold and guaranteed debentures then held by him for securing 
the redemption thereof. 3 E. VII., c. 43, s. 6.

AGENCIES FOB REDEMPTION.

Officers of 
agencies for 
redemption.

Assistant 
ns fiver

9. The Governor in Council may establish branch offices of 
the Department of Finance at Toronto, Montreal, Halifax, St. 
John, Winnipeg, Victoria and Charlottetown, for the redemption 
of Dominion notes, or may make arrangements with a chartered 
bank at any of the said places for the redemption thereof.

2. Every assistant receiver general appointed at any of the 
said places under Part II. of the Savings Hanks Act shall be an 
agent for the issue and redemption of such notes. 3 E. VII., c. 
43, s. 7.

The Minister of Finance is required to make such arrange­
ments us are necessury for ensuring the delivery of Dominion 
notes to any bank, in exchange for an equivalent amount of 
specie, at the several offices at which Dominion notes are redeem­
able, in the cities mentioned in this section, respectively; such 
notes are redeemable at the office for redemption of Dominion 
notes in the place where the specie is given in exchange (Bank 
Act, supra, sec. 60).

NOTES OF LATE PROVINCE OF CANADA.

Redemption 10. Provincial notes under the Act of the late province of 
old province Canada, passed in the session held in the twenty-ninth and 
of Canada, thirtieth years of Her late Majesty Queen Victoria’s reign,
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chapter ten, intituled An Act to provide for the issue of Pro­
vincial Kotcs, shall be held to be notes of the Dominion of Can­
ada, and shall lie redeemable in specie on presentation at Toronto, 
Montreal, Halifax, or St. John, according as the same are 
respectively made payable, and shall be legal tender except at 
the offices at which they so are respectively made payable. 3 
E. VII, c. 43, s. 8.

Sec. 10.





BOOK IL

XKtiOTIABLE INSTRUMENTS AND THE 
BILLS OF EXCHANGE ACT.

CHAPTER XXX.

Negotiable Instruments.

In Crouch v. Credit Foncier, 1873, L.R. 8 Q.B at p. 381, 
Blackburn, J., quoting the editors of Smith’s Leading Cases, 
slates the tests of negotiability thus:

" It may be laid down as a safe rule that where an instru­
ment is by the custom of trade transferable, like cash, by de­
livery. ami is also capable of being sued upon by the person 
holding it pro tempore, then it is entitled to the name of a ne- 
gotiablc iiiitrument, and the property in it passes to a bond 
fid' transferee for value, though the transfer may not have 
taken place in market overt. Hut that if either of the above 
requisites he wanting, i.e., if it be either not aceustomably trans­
ferable. or, though it be aceustomably transferable, yet, if its 
rature lie such as to render it incapable of being put in suit by 
•he party holding it pro tempore, it is not a negotiable instru- 
i»i ut, nor will delivery of it pass the property of it to a vendee, 
however boni /Ule, if the transferor himself have not a good 
t tie to it, ami the transfer bo made out of market overt.'*

According to Chalmers (p. 317), Blackburn, J.’s statement 
requires moililieation in two respects. Firstly, an instrument, 
ii"t otherwise negotiable, may be made negotiable by statute. 
Sn'omlly, foreign government bonds to bearer may undoubtedly 
lie negotiable, yet the holder cannot sue the foreign government 
upon them in the courts of this country; the explanation may, 
however, be that the exemption of a foreign government from 
suit in this country is a personal exemption, and docs not arise 
out ul any defect of title on the part of the holder.

Blackburn, J., in the same case at p. 382, continues:
BASK Afis-it.
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Tests of 
negotiability

“Bills of exchange and promissory notes, whether payable 
to order or to bearer, are by the law merchant negotiable in both 
senses of the word. The person who, by a genuine endorsement, 
or, where it is payable to bearer, by a delivery, liecomes holder, 
may sue in his own name on the contract, and if he is a bonâ 
fide holder for value, he 1ms a good title notwithstanding any 
defect of title in the party (whether indorser or deliverer) 
from whom he took it.”

Yet, when the two characteristics just mentioned as belong­
ing to bills and notes are considered, it is evident that they do 
not afford satisfactory tests to distinguish so-called negotiable 
instruments from other choses in action.

(1) All choses in action might formerly be sued on in equity, 
and by the effect of statute may now be sued on in law, in the 
name of the transferee. The characteristic which has been 
spoken of as one peculiar to bills and notes is really but a mat­
ter of practice upon which different courts took different views. 
This characteristic, as a peciliar one, either never existed or, 
if it did, has been abolished.

(2) As to the second characteristic, a bill or note does not 
cease to be a “negotiable instrument” when it becomes over­
due, yet in that case “it can be negotiated only subject to any 
defect of title affecting it at its maturity” (Bills of Exchange 
Act, sec. 70). Even before maturity, honest acquisition of a 
hill or note does not always confer title (c.g., if the signature 
has been obtained by fraud, or if a simple signature not delivered 
in order that it may be converted into a bill has l>een fraudu­
lently filled up as a complete bill, or if a completed but unissued 
bill is stolen: cf. effect of material alteration before the pass­
ing of the Bills of Exchange Act).

Nor mi the other hand is the characteristic in question one 
which attaches only to bills and notes or other so-called nego­
tiable instruments. “Generally speaking a chose in action as­
signable only in equity must 1m* assigned subject to the equities 
existing between the original parties to the contract; hut this 
is a rule which must yield when it appears from the nature or 
terms of the contract that it must have been intended to be as­
signable free from, and unaffected by, such equities.” (Re Agra 
and Masterman’s Bank, 1867, L.R. 2 Ch. at p. 397.)
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Thus when bills and notes are distinguished from other Tests of 
chose* in action by being described as negotiable, they are so neg0 “ 1 * 
distinguished by a peculiarity of which they not only have no 
exclusive possession but which frequently they have not them­
selves.

Some of the difficulties of defining the word negotiable dis­
appear when it is noted that it has an original and an acquired 
meaning. Originally it meant (1) transferable; but afterwards 
it was ustal to indicate the effects of transfer, namely, that the 
transferts' '2) could sue in his own name, and (3) took free 
from the equities.

The primary meaning truly indicated at one time a real dis­
tinction among choses in action. Now any chose in action aris­
ing out of contract may be transferred, and it is not essential 
to the validity of a bill that it shall be transferable from one 
person to another, except under the ordinary rules governing 
the assignment of choses in action, as for instance a “non-nego- 
tiahle” bill.

Nevertheless there does exist a real distinction among choses Real 
in action, namely between those intended to be assignable free dot‘action, 
from equities, and those not so intended. All contracts are now 
transferable by the obligee, but some are made with the inten­
tion that they shall be payable to persons other than the imme­
diate promisee, that is, are intended to be ambulatory.

Ambulatory intent is perhaps more truly the distinguishing Ambulatory 
characteristic of “negotiable” instruments than the character-mtent- 
bin's usually assigned. This characteristic is not confined to 
bills and notes, although the non-recognition of the true distin­
guishing characteristic made the admission of other instruments 
to the class called negotiable unnecessarily difficult. Other in­
struments are ispinlly negotiable instruments “when it appears 
from the nature or terms of the contract that it must have been 
intruded to lie assignable free from, and unaffected by, such 
equities.” (Re Agra & Mnsterman’s Bank, supra.)

As to the foregoing, cf. Ewart in 16 L.Q.R. 135, especially 
nt pp. 140 142. and Ilia book on Estoppel by Misrepresentation,
I hapter X XIV, where the confusion surrounding the meaning 
i f “negotiable" is dismissed.

“Negotiability” may affect the rights of holders of inatru- Negotia- 
ments ( 1) in regard to the equities of the person liable as against bilny-
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the transferee in good failli, and (2) in regard to the equities 
of the real owner as against some holder who claims through a 
finder, a thief, or a fraudulent trustee.

1. As to tlic equities of persons liable. The reason 
why the person liable may not set up his equities may 
be either (a) that the contract is an original promise by 
the person liable to pay the transferee, that is, not a promise to 
the original payee hut an original and direct promise moving 
from the person liable to the transferee, by virtue of the ambu­
latory nature of the contract (cf. Bullard v. Bell, 1817, Mason 
243), or more probably, (6) that the person liable is estopped, by 
making a contract that he will pay to the order of the original 
payee, from setting up his equities as against th rd parties who 
have acted upon the faith of his promise. (Cf. He General Es­
tates Co. 1868, L.R. 3 Ch. 758; McKenzie v. Montreal, 1878, 29 
C.P. at pp. 838-889. )

2. Al to tlic title of a transferee from a finder, a thief, or a 
fraudulent trustee. Such transferee of a bill or note is said to 
obtain a good title by reason of the "negotiability” of the in­
strument. "The law merchant validates in the interest of com­
merce a transaction which the common law would declare void 
for want of title or authority.” (Swan v. North British, 1862, 
7 II. & N. 634.)

Negotia- The negotiable character of bonds and scrip payable to bearer
*>foty bjl was not readily admitted by the courts but it was nevertheless 

' held that the persons dealing with such documents were estop­
ped from denying it. This doctrine of “negotiability by estop­
pel,” (so named by Bowen, L.J., ill Easton v. London, etc., 
Bank, 1886, 34 Ch. D. at p, 113), was formulated by Lord 
Cairns in Goodwin v. liobarts, 1876, 1 App. Cas. at p. 490, 5 R. 
C. at p. 212, where he says: “Let it be assumed, for the moment, 
that the instrument was not negotiable, that no right of action 
was transferred by the delivery, and that no legal claim could 
be made by the taker in his own name against the foreign gov­
ernment; still the appellant is in the position of a person who 
has made a representation, on the face of his scrip, that it would 
pass with a good title to anyone on his taking it in good faith 
anil for value, and who has put it in the power of his agent to 
hand over the scrip with this representation to those who are 
induced to alter their irosition on the faith of the representation 
so made.”



30. NEGOTIABLE INSTBUMENTS. 325

Kwart suggests that the true foundation for the decision of Ostensible 
rases «here a man apparently may give a better title than he has agency1*'1’ ” 
is la lie found, not in negotiability real or by estoppel, but in 
estoppel by ostensible ownership or ostensible agency. The 
maxim itnno dut quod non babet is, he says, universally true; 
hut its truth in no way prevents an owner of property from be­
in'.: estopped by his conduct from setting up his good 
title ns against n transferee who has none. In the 
rase of an ambulatory instrument, mere possession constitutes 
apparent ownership. Therefore if the true owner of such 
an iastruaient gives possession of it to another he gives 
such other person the apparent ownership, and is estopped as 
against a transferee in good faith from such person from deny­
ing Hint the apparent is the real ownership. Sometimes the 
validity of a transferee’s title must be attributed to ostensible 
agency rather than to ostensible ownership. Bills are entrusted 
to a hill-broker. As against a transferee in good faith, the owner 
is estopped from setting up that the agent by private instructions 
had no authority to sell. An owner of ambulatory instruments 
is aware that possession is apparent ownership. He may pro­
tect himself ngninst loss by restricting their transferability by 
appropriate endorsement. If he leaves them payable to bearer, 
and they nre lost or stolen, he ought to bear the loss rather than 
an innocent transferee from the finder or thief. Cf. Young v.
MncNider, 1 K!)5, 25 S.C.R. at p. 279.

Definition of negotiable instrument.
The following definition by a recent writer of high authority 

expresses clearly the distinction between the original and the 
acquired meaning of the word negotiable.

A negotiable instrument is one which, when transferred by 
delivery or by endorsement and delivery, as the ease may be, 
passes to the transferee a good title to payment according to its 
tenor, mill irrespective of the title of the transferor, provided, 
in the cas" of a bill of exchange, note, or cheque, that the trans­
feree is a holder in due course (Bills of Exchange Act, see. 56), 
and in the ease of other instruments, that he is a holder for 
value in good faith without notice of any defect attaching to 
the instrument or the title of the transferor. Negotiability in 
tlie above sense must lie carefully distinguished from the mere
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Negotiabil­
ity defined.

quality of being subject to negotiation. Negotiation is the ap­
propriate transfer of a bill, note, or cheque, by delivery or by 
endorsement and delivery (Kills of Exchange Act, sec. 60), and 
may take place where the instrument, by reason of being over­
due or otherwise, has lost the quality of negotiability in the 
first-mentioned sense. Hart on Banking, p. 816. Cf. Chapter 
XL., infra.

What infiniments arc negotiable.
The negotiability of bills, notes and cheques, in both senses 

of the term negotiability, will be discussed in connection with 
the Kills of Exchange Act which is the subject of commentary 
in the following chapters of the Ixsik. The remainder of this 
chapter will consist of a statement of the principal classes of 
documents other than bills, notes and cheques which are entitled 
to a place in the conventional category of negotiable instruments,

negotiable in the sense firstly mentioned in Hart’s definition.
The meaning of "a holder for value in good faith without 

notice of any defect attaching to the instrument or to the title 
of the transferor” need not be further discussed here, as all 
the elements of the expression are dismissed in connection with 
the appropriate sections of the Kills of Exchange Act: see notes 
to see. 56.

The title of a bank which takes negotiable instruments from 
a broker or other agent is discussed in Chapter XV., supra, p.
148.

A bank when taking the bonds or other obligations of a cor­
poration as security must assure itself either that the issue of 
such obligations is within the ordinary scope of the power of 
the corporation or that the issue has lieen duly authorized in pur­
suance of special powers in that behalf contained in the charter 
of the corporation or in any statutes applicable to it.

In Webb v. Herne Bay Commissioners, 1870, L.R. 5 Q.B. 
642, the commissioners had power under a local Act to levy 
certain rates and to mortgage such rates to secure money bor­
rowed from time to time. In payment of gmuls supplied to 
them by one of their own members, they issued to the vendor, 
in alleged contravention of the Act, mortgages in the form pre­
scribed by the Act, which purported upon the face of them to 
be mortgages given for money advanced to them. The mortgages 
were duly transferred to the plaintiff in the form prescribed by



30. NEGOTIABLE INSTRUMENTS. 327

the Act. It was held that inasmuch as there was power to issue what inetru- 
mortgages for the purposes stated on their face, the commission- "jable. 
ers were estopped from saying that the mortgages were not good 
and valid ill the hands of an innocent holder.

The principle of Webb v. llerne Bay Commissioners is not 
applicable, however, to instruments which on their face do not 
purport to he duly executed and issued in pursuance of the 
power given to the corporation and for an authorized purpose.
If a municipal debenture purports to be issued in pursuance 
of a by-law, and the by-law on its face purports to be passed for 
a purpose for whieli the corporation has no power to pass such 
a by-law, the debenture is void even in the hands of an innocent 
holder for value. (Confederation Life v. Howard, 1894, 25 O.
K. 197.)

The ipiality of negotiability is an incident annexed by the Usage the 
usage of the money market where the instruments are trans-|^o”|abi|ily 
ftrred, and is not determined by the law of the place of issue.
(Picker v. Ixindon & County Bank, 1887, 18 Q.B.D. 515.)

The law, as thus governed by usage, is of a progressive char­
acter (cf. Chapter II., supra, p. 22). Instruments which at 
one time are not negotiable, may, by the usage of the money 
market, afterwards become so. (Goodwin v. Robarts, 1875, L.
It. Ill Kx. 337, 1 App. Cas. 476: see judgment of the Exchequer 
Chamber, where the history of the doctrine of negotiability to 
that date is traced.)

Bonds payable to bearer or order.
“In my opinion,” says Bigham, J., in Edelstein v. Schuler,Proof of 

|19fi2] 2 K.B. at p. 155, “the time has passed when the negotia- ü^uœœmni-y, 
bility of hearer bonds, whether government bonds or trading 
IkiiuIs, foreign or English, can be called in question in our 
courts. The existence of the usage has been so often proved and 
its convenience is so obvious that it must be taken now to lie 
part of the law; the very expression “bearer bond" connotes the 
idea of negotiability, so that the moment such bonds are issued 
to the public they rank themselves among the class of negotiable 
securities."

The IkiiuIs in question in Edelstein v. Schuler were debenture Company 
bonds, some issued by an English company in England, others j^are8r ° 
by foreign corporations abroad, in the ordinary form of such 
securities. Both classes of bonds were held to be negotiable so
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as to give a holder in good faith and for value a perfect title; 
following Bechuanaland v. London, [1898] 2 (j.B. 658.

The case of Crouch v. Crédit Foncier, 1873, L.U. 8 Q.B. 374, 
so far as it is inconsistent with the doctrine just laid down, can 
no longer he considered law in view of the doubt expressed in 
Goodwin v. Roberts, and the disapproval expressed in Bcchu- 
analand v. London. Cf. the explanation of Crouch v. Crédit 
Foncier in London & County Bank v. River Plate Bank, 1887, 20 
Q.B.D. at p. 240, where, however, a different kind of document 
was in question, namely share certificates.

B^ads to In the case of In re General Estate Co., 1868, L.R. 3 Ch.
758, the doctrine of negotiability was held to extend to bonds 
payable to the order of a named person and by him endorsed, 
distinguishing In re Xatal Company’s Case, 1868, L.R. 3 Ch. 
355 on the ground of the peculiar wording of the bond in the 
latter ease, which was payable to a named person “his execu­
tors, administrators, or transferees or to the holder for the time 
being of this debenture bond.” See also Bank of Toronto v. 
Cobourg Ry. Co., 1884, 7 O.R. 1, where the nature of debentures 
is discussed, and the particular debentures in question (payable 
to order and expressed to be made in pursuance of a statute 
which made them a charge on the property of the company, with 
a right of foreclosure and sale) are characterized as “strictly, 
on the face of them, negotiable instruments.”

In Venables v. Baring, [1892] 3 Ch. 527, the bonds of an 
American railroad company were in question. On the face of 
each bond it was stated that it and the other bonds of the series 
were secured by a mortgage of even date made by the company 
to trustees upon the company’s property. It was held that the 
bonds were negotiable, without deciding whether or not any of 
the limitations or provisions expressed in the mortgage passed 
with the bond.

Foreign The negotiability of foreign government bonds payable to
government bearer has been established since the case of Gorgier v. Mievell, 
bonds. 1824, 3 n. & C. 45, 5 R.C. 198. Cf. Goodwin v. Robarts, 1875, 

L.R. 10 Ex. 337, 1 App. Cas. 476, 5 R.C. 199.
Scrip. In Goodwin v. Robarts the principle of negotiability was held

to extend to the scrip issued by a foreign government, on nego­
tiating a loan. The scrip contained a promise to give to the 
bearer, after all instalments of the loan were made, a bond for 
the amount paid.
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The question of the negotiability of such bonds and scrip 
is independent of the fact that the holder cannot sue the for­
eign government or its agents within the jurisdiction. (Good­
win v. Roliarts; Twycross v. Dreyfus, 1877, 5 Ch. D. 206.)

It lias been said that the mere fact that bonds are overdue 
will not prevent a transferee in good faith and for value from 
inquiring a good title by estoppel. (Young v. Macnider, 1895, 
25 S.l'.H. 272, 278.)

Interest coupons are independent negotiable instruments 
i McKenzie v. Montreal, etc., 1878, 29 C.P. 333 ; DesRosicrs v. 
Montreal, etc., 1883, 6 L.N. 388),

Other negotiable instruments.
Circular notes issued by a bank are negotiable instruments. 

The law and practice respecting them is discussed in ConHans 
v. Parker, 1867, L.R. 3 C.P. 1, 11-12.

Dividend warrants payable to a named person and not to 
his order, or to bearer, are not negotiable (Partridge v. Bank 
of England, 1846, 9 Q.B. 396, but see Goodwin v. Robarts, 1875, 
L.R. ID Ex. at p. 354) unless they come within the definition of 
a hill of exchange or cheque (see Bills of Exchange Act, sec. 
22 The provisions of the Act ns to crossed cheques are appli­
cable to a warrant for payment of dividend (ibid. sec. 7).

Exchequer bills are negotiable instruments. (Brandao v. 
Barnett, Is46, 12 Cl. & F. 787, at p. 805.)

histnimints not negotiable.
Post office orders have been held in England not to lie nego­

tiable although the Post Office regulations provide in effect that 
a hanker's stamp will be accepted in place of the payee's re­
ceipt. (Fine Art v. Union Bank, 1886, 17 Q.B.D. 705; cf. Mc- 
Entire v. Potter, 1889, 22 (J.B.D. at pp. 441-2.)

Share certificates and transfers are not negotiable instru­
ments: see Chapter XV., supra, p. 143.

Bills of lading are not negotiable instruments: sec Chapter 
III., supra, notes to sec. 2, of the Bank Act, p. 35. They are, 
however, by the custom of merchants, transferable by endorse­
ment.

A litter of credit signed by the provincial secretary with the 
assent of his colleagues, but not being authorized by order in
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council, constitutes no contract with the government and is not 
a negotiable instrument within the Hills of Kxehunge Act or 
the Hank Act so as to enable a hank to lend money upon it. 
(Hanque Jacques-Cartier v. The Queen, 1895, 25 8.C.R. 84.)

—



CHAPTER XXXI.

Introduction to the Bills or Exchange Act.

The Hills of Exchange Act, 1890, being 53 Viet., c. 33, intituled 
"An Act relating to Bills of Exchange, Cheques anil Promissory 
Notes." was a re-enactment with little modification of the Eng­
lish Hills of Exchange Act, 1882. The draftsman of the Eng­
lish Art was M. D. Chalmers, C.S.I., author of “A Digest of 
the Law of Hills of Exchange, Promissory Notes, Cheques and 
Negotiable Securities."

In the introduction to the third edition of that work the
author said :—

''Soon after the publication of the second edition of this Illustrations 
Ilig'-st the law relating to hills, notes, and cheques was codified must I» 
hy the Hills of Exchange Act, 1882. For the most part the pro- iangusg/of 
positions of the Act were taken word for word from the pro- Act.
.   of the Digest. In the introduction to the second edi­
tion it was pointed out that the general propositions of the Di­
gest could only Is- considered as law in so far as they were cor­
net and logical inductions from the decided eases which were 
cited as illustrations. Now the position is reversed. The eases 
decided before the Act are only law in so far as they can be 
shewn to lie correct and logical deductions from the general pro­
p's.]! ions of the Act. The illustrations, therefore, must always 
lie listed by the language of the Act itself.”

The Hills of Exchange Act, 1882, was the first enactment codi­
fying any branch of the Common Law. The conditions under 
which the experiment was successfully carried out is described 
hy Chalmers in the following language:—

“The success of the Bills of Exchange Bill depended on the Codification 
wiv lines laid down by Lord llerachell. He insisted that the^J" tg 
lull should Is' introduced in a form which did nothing more than bill». * 
codify the existing law, and that all amendments should be left 
t" Parliament. A bill which merely improves the form, without 
sitering the sulmtanre, of the law creates no opposition, and 
gives very little room for controversy. Of course codification 
pure and simple is an impossibility. The draftsman conies 
across doubtful points of law which he must decide one way or
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Codification

relating to 
bilU.

the other. Again, voluminous though our case law is, there are 
occasional gaps which a codifying bill must bridge over if it 
aims at anything like completeness. Still, in drafting the Bills 
of Exchange bill, my aim was to reproduce as exactly as pos­
sible the existing law, whether it seemed good, bad, or indiffer­
ent in its effects. The idea of codifying the law of negotiable 
instruments was first suggested to me by Sir Fitz-James Steph­
en’s Digest of the Law of Evidence, and Sir F. Pollock’s Digest 
of the Law of Partnership. Hills, notes, and cheques seemed to 
form a well isolated subject, and I therefore set to work to pre­
pare a digest of the law relating to them. I found that the law 
was contained in some 2.500 cases, and 17 statutory enactments. 
I read through the whole of the decisions, beginning with the 
lirst reported ease in 1603. Hut the eases on the subject were 
comparatively few and unimportant until the time of Lord 
Mansfield. The general principles of the law were then settled, 
and subsequent decisions, though very numerous, have been for 
the most part illustrations of, or deductions from, the general 
propositions then laid down. On some points there w.'s a cur­
ious dearth of authority. As regards such points 1 had recourse to 
American decisions, and to inquiry as to the usages among bank­
ers and merchants. As the result, a good many propositions in 
the Digest, even on points of frequent occurrence, had to be 
stated with a (probably) or a (perhaps). Some two years after 
the publication of my Digest, I read a paper on the question of 
codifying the law of negotiable instruments ls-forc the Institute 
of Hankers. Mr. John Hollams, the well-known commercial 
lawyer, who was present, pointed out the advantages of a code 
to the mercantile community ; and mainly I think on his advice, 
I received instructions from the Institute of Hankers and the 
Associated Chambers of Commerce to prepare a bill on the sub­
ject. The draft of the bill was first submitted to a sub-committee 
of the Council of the Institute of Hankers, who carefully tested 
such portions of it as dealt with matters of usage uncovered by 
authority. The bill was then introduced by Sir John Lubbock, 
the president of the Institute. After it had been read a second 
time in the Commons, it was referred to a strong select committee 
of merchants, bankers, and lawyers, with Sir Farrer Ilerschell 
as chairman.

“As the Scotch law of negotiable instruments differed in 
certain particulars from English law, the hill was originally
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dm ft vd to apply to England and Ireland only. The Codification 
first work of the select committee was to take the evidence of delating to 
Sheriff Dove-Wilson of Aberdeen, a well-known authority on kills.
Scotch commercial law. He pointed out the particulars in 
which tlx* bill, if applied to Scotland, would alter the law there.
With three exceptions the points of difference were insignificant.
The committee thereupon resolved to apply the bill to Scotland, 
snd Sheriff Dove-Wilson undertook the drafting of the neces­
sary amendments. Eventually the Scotch rules were in three 
cases preserved as to Scotland, while on other points the Scotch 
rule was either adopted for England, or the English rule ap­
plied to Scotland. A few amendment* in the law were made 
when th • committee was unanimous in their favour, but very 
wisely no amendments were pressed on which there warf a differ­
ence of opinion. Sir Farrer Ilerschell reported the bill to the 
House, and it was read a third time and sent up to the Ix>rds 
without alteration. In the House of Lords it was again referred 
t<> a select committee with ljord Dram well for chairman. A few 
amendments were there inserted, mainly at Lord Bramwell’s 
Kinruestion. Tlu*sc were agreed to by the Commons, and the 
lull passed without opposition.

“The Act has now been in operation for more than eight 
yi ai*s. so that some estimate can be formed as to its results. Mer­
chants and bankers say that it is a great convenience to them to 
have the whole of the general principles» of the laws of bills, 
notes, and cheques contained in a single Act of 100 sections. As 
regards particular cases which arise, it is seldom necessary to 
go beyond the Act itself. It must also be an advantage to for- 
« filers who have English bill transactions to have an author- 
itutive statement of the English law on the subject in an acces­
sible form. If I could do the work over again, I certainly could 
do it better and should profit by past experience. But as it is, 
the Act, as yet, has given rise to very little litigation.”

In Canada, early in the Parliamentary Session of 1889, a Codification 
bill to enact the English Bills of Exchange Act with the neces-in Canada, 
wry modifications was introduced into the House of Commons 
by Sir John Thompson, the Minister of Justice, and considered 
to some extent in committee. Before its introduction the bill 
had been distributed throughout the Dominion among the banks, 
chambers of commerce and boards of trade, and to other persons 
who manifested interest in the subject. This distribution re-
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suited in a nlimiter of suggestions living made, some of which 
were incorporated in the bill in committee. Subsequently, in 
view of the importance of the subject, and the desire of the 
House to have an opportunity to consider the bill more carefully, 
the bill whs withdrawn, upon the understanding that it should 
be introduced again at the next session. In the interval it was 
again widely distributed, and copies were furnished to members 
of both Houses of Parliament.

On the 20th of January, 1890, the Minister of Justice re­
introduced the bill. It was diseussed in eominittee and some 
amendments were made both in the Commons and in the Senate. 
The bill received the royal assent on the 16th of May, 1890, and 
came into force on the 1st of September, 1890.

In the following chapters of this IhhiU attention will be drawn 
to the respects in which the English Act changed the existing 
law of England, and no good purpose would Ik* served by en- 
numerating them here.

In the course of its passage through Parliament, the Cana­
dian bill underwent a number of changes, chiefly in the direc­
tion of sanctioning some usage or law already in force in some 
one or more of the provinces of Canada. In its ultimate form 
the Act presented the following chief points of difference from 
the English Act.

1. Whenever the last day of grace falls on a legal holiday 
or non-juridical day in the province where any such hill is pay­
able, then the day next following, not being a legal holiday or 
non-juridieal «lay in such province, shall Ik* the last day of 
grace (sec. 42). Vor the English law, see notes to that section.

2. The legal holidays or non-jurnlieal «lays in Canada are 
not in every case the «lays which are non-business days in Eng­
land (notes to sec. 43). Some days are legal holnlays in (Que­
bec which are not holiilays in the other provinces.

3. A sight «Iraft in England is a demand bill and is not en- 
titleil to «lays of grace. In Canada a sight «Iraft is a bill pay­
able at a determinable future time ami is entitled to day# of 
grace (secs. 24 and 42).

4. The propriety of the practice of prot«*sting inland bill# 
upon dishonour is recogniz<‘«l by the Canadian Act (stn*. 113). 
In Quebec protest of such bills is necessary to preserve the lia­
bility of drawer or endorsers (sec. 114).
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5. The section of the English Act which protects n hanker 
wlm. in good faith and in the ordinary eourse of business, pays 
a cheque upon a forged or unauthorized endorsement has not 
been re-enacted in Canada. See sees. 49 and 50, and notes.

Since 1882 only one amendment has been made to the Eng- Amend- 
lish Act (see notes to sec. 175). The Canadian Act has been meats, 
amended in various particulars. When the Canadian bill was 
altered by taking sight drafts out of the elans of demand bills, 
the incidental effect of this change upon other parts of the Act 
was overlooked, and several of the sulmeqnent amendments were 
intended merely to render the various parts of the Act consis­
tent with each other.

The Canadian Act, as originally passed in 1890, also differed Rules of 
from the English Act in omitting the important section 97, sub- common taw 
see. 2, of the latter Act which provides that “the rules of the app lca e' 
common law, including the law merchant, save in so far as they 
are inconsistent with the express provisions of this Act, shall 
continue to apply to bills of exchange, promissory notes, and 
cheques.”

In the following session, (1891', this omission was rectified 
by the addition of the provision contained in see. 10 of the pre­
sent Act.

The Act has had the effect of creating one uniform law re-Effect of 
luting to bills, notes and cheques for all the provinces, except the Act. 
that (1) it preserved the necessity of protesting inland bills in 
the Province of Quebec, (2) it left untouched the tariffs of fees 
for notarial services existing in the several provinces, and (3) 
it retained in the Province of Queliec certain holidays not ob­
served in the other provinces. See, however, notes to see. 10 of 
the Act. ns to the extent to which reference must still be had to 
provincial law in transactions connected with bills, notes and 
cheques.

Inasmuch as recourse in unprovided eases must he hail to the 
common law of England relating to bills, notes anil cheques, and 
not to the provincial law on these subjects, there docs not seem 
I" he any practical advantage in dismissing in detail the mattera 
in respect of which the law of the different provinces may have 
differed from the law of England prior to the Act. In the Eng- 
1 i'li speaking provinces the differences were few, and, excepting 
in so far us they have been incorporated into the Act, unim­
portant. The statutes which were repealed by the Act were not



B1LÏ.8 OK EXCHANGE ACT.336

Quebec.

Origin and 
history of 
bill" o! 
exchange.

Growth of 

merchant.

numerous and did not purport to deal comprehensively with the 
general subject of bills of exchange.

The only province in which any comprehensive enactment 
existed was Quebec. Articles 2279 to 23,>4 of the Civil Code of 
Lower Canada, 1866, related to the subject of bills, notes and 
cheques. Article 2340, which was also applicable to notes and 
cheques, provided that “in all matters relating to bills of ex­
change not provided for in this code recourse must be had to 
the laws of England in force on the thirtieth day of May. one 
thousand eight hundred and forty-nine.” These articles were 
all repealed by the Hills of Exchange Act, 1890, “except in so 
far ns such articles, or any of them, relate to evidence in regard 
to bills of exchange, cheques and promissory notes.” The law 
in Quebec prior to the enactment of the Code of 18G6 will be 
presently referred to.

The origin and history of bills of exchange and other nego­
tiable instruments are traced by Cock burn, C.J., in his judgment 
in the case of Goodwin v. Roberts, 1875, L.R. 10 Ex. 347, in 
language which need not be quoted at length. The introduction 
and use of bills of exchange in England, as indeed everywhere 
else, seems to have been founded on the mere practice of mer­
chants and gradually to have acquired the force of a custom. 
The old form of declaration of a bill used always to state that 
it was drawn “secundum usum ct consuctudincm mercatorum.” 
The practice of making bills negotiable by endorsement was at 
first unknown, but from its obvious convenience it speedily 
came into general use, and, as part of the general custom of 
merchants, received the sanction of the courts. In the begin­
ning the use of bills of exchange seems to have been confined to 
foreign bills between English and foreign merchants. It was 
afterwards extended to domestic bills between traders, and fin­
ally to bills of all persons, whether traders or not. In the time 
of Chief Justice Ilolt, a controversy arose between the courts 
and the merchants, as to whether the customary incidents of 
negotiability were to be recognized in the case of promissory 
notes. The dispute was settled by the stat. 3 & 4 Anne, c. 9, 
which vindicated the custom and confirmed the negotiability of 
notes.

In Chapter II., supra, reference has been made to the growth 
of the law merchant and its incorporation into the common law. 
The results of this formation of the law by custom, as pointed 
out by Chalmers, are instructive:
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“A reference to Marius' treatise on Bills of Exchange, writ­
ten shout 1670, or Beawes ’ Lex Mercatoria, written about 17till, 
will shew that the law, or perhaps rather the practice, as to bills ot 
exchange, «as even then pretty well defined. Comparing the 
image of that time with the law as it now stands, it will In- seen 
liait it has liven modified in some important respects. Compar­
ing English !a«' with French, it will be seen that, for the most 
part, where they differ, French law is in strict accordance with 
the rules laid down by Beawes. The fact is that when Beawes 
wrote, the law or practice of both nations on this subject was 
uniform. The French law, however, was embodied in a code by 
the "Ordonnance de 1673," which is amplified but substantially 
adopted by the Code de Commerce of 1818. Its development 
was thus arrested, and it remains in sulistnnce what it was 200 
years ago. English law has been developed piecemeal by judi- English and 
rial decisions founded on custom. The result has been to work French law 
out a theory of hills widely different from the original. The ^mirastoï6 
English tlusiry may be called the Banking or Currency theory, 
as opposisl to the French or Mercantile theory. A bill of ex­
change in its origin was an instrument by which a trade debt, 
due in one place, was transferred in another. It merely avoided 
the necessity of transmilting cash from place to place. This 
theory the French law steadily keeps in view. In England hills 
hive developed into a perfectly flexible paper currency. In 
France a hill represents a trade transaction; in England it is 
merely an instrument of credit. English law gives full play to 
tie- system of accommodation paper; French law endeavours to 
stamp it out. A comparison of some of the main points of di­
vergence between English ami French law will shew how the 
two theories are worked out. In England it is no longer neees- 
sarx to expri-ss on a hill that value has been given, for the law 
raises a presumption to that effect. In France the nature of the 
value must hr expressed, and a false statement of value avoids 
lie loll in the hands of all parties with notice. In England a 
hill may now lie drawn and payable in the same place ( formerly 
it was otherwise, ace the definition of bill in Cnmyns' Digest), 
la France the place where a bill is drawn must he so far distant 
from the place where it is payable, that there may be a possible 
rate <>f exchange between the two. A false statement of places, 
so as to evade this rule, avoids the bill in the hands of a holder 
with notice. As French lawyers put it, a bill of exchange ncces-

BASK ACT.
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English and Rarity presupposes a contract of exchange. In England, since 
ofexchanirc 11 bill may Ik* drawn payable to bearer, though formerly it
contrasted, was otherwise. In France it must be payable to order: if it were 

not so, it is clear that the rule acquiring the consideration to be 
expressed would be an absurdity. In England a bill originally 
payable to order becomes payable to bearer when endorsed in 
blank. In France an indorsement in blank merely operates as a 
procuration. An endorsement to operate as a negotiation must 
be an endorsement to order, and must state the considera­
tion; in short, it must conform to the conditions of an original 
draft In England, if a bill In» refused acceptance, a right of 
action at once accrues to the holder. This is a logical conse­
quence of the currency theory. In France no cause of action 
arises unless the bill is again dishonoured at maturity; the hold­
er, in the meantime, is only entitled to demand security from 
the drawer and indorsers. In England a sharp distinction is 
drawn between current and overdue bills. In France no such 
distinction is drawn. In England no protest is required in the 
case of an inland bill, notice of dishonour alone being sufficient. 
In France every dishonoured bill must lx» protested. Grave 
doubts may exist as to whether the English or the French sys­
tem is the soundest and most beneficial to the mercantile com­
munity, but this is a problem which it is beyond the province 
of a lawyer to attempt to solve.”

Sources of As noted in Chapter II., supra, p. 25, it is still a matter of
chancela controversy whether the celebrated ordinance of 1673 above 
Quebec. mentioned, which codified the law relating to bills of exchange, 

was ever in force in w hat is now the province of Quebec. What­
ever may Ik» the correct view, the courts of Quebec were fre­
quently uncertain and divided as to the sources of law to which 
they should have recourse. Their guide in some instances waa 
the old French law, as it existed at the time of the Treaty of 
1763, and as modified by competent authority in the province. 
Owing to the doubts which existed in regard to the ordinance 
of 1673, old text books had to be consulted to ascertain to what 
extent it had altered the law, and modern commentators con­
sulted in so far as they were deemed to be the exponents of the 
old law.

In 1849 the legislature of the province of Canada passed the 
Statute 12 Viet., c. 22, which, although not expressly confined 
in its operation to Lower Canada, was afterwards held not to



SI. INTRODUCTION. 339

apply In Vpper Canada (Iiidout v. Manning, 1850, 7 U.C.K.
35 This statute was the inoat comprehensive enactment rvlat- ,1*,,!^,,* m 
mg In lulls and notea which was passed in any part of Canada(Jucbec. 
prmr In the Civil Code. In effect it introduced into lamer Can­
ada many of the rules of Knglish law and some of the statutes of 
l"p|ier Canada, and provided that in all matters relating to bills 
and notes, in regard to which no provision was made in the 
Act, recourse should he had to the laws then in force in Lower 
Canada, and, in eases not provided for by such laws, then to 
tlie laws nf Kugland as at the time of the passing of the Act, 
is.. the doth day of May, 1849.

I In statute just mentioned did not remedy the uncertainty 
of tin law in Lower Canada, inasmuch as resort was to he had 
tn tin laws of Kugland only when the existing laws of lamer 
Canada were silent. Set" the whole subject learnedly discussed 
in liinnnini’s Kasai sur les Lettres de change et les Hillcts pront- 
—II,ns, Montreal, 18110.

The seventh report of the commissioners appointed to codify 
tlie laivs of Lower Canada in civil matters contains the follow­
ing remarks in regard to bills, notes and cheques :—

“The works of Savary, a writer of great experience and 
industry, are based chiefly upon the Ordinance of 1673, which, 
according to the prevailing opinion, is not received ns law with 
us The same oliaervation is true of the Traité <lu Change of 
l'ut hier, and thus the guidance of that admirable jurist, which 
in almost all instances is so complete and unerring, cannot be 
implicitly followed in this.

“looking from these authors, to the usages among our mer­
chants, and to the adjudged cases in the courts, more or less 
•auctioned liy special statutory provisions, it would seem that 
mir law in relation to bills of exchange has gradually been 
formed, less from the ancient French law, which is its légiti­
mai. source, than from the commercial usages and jurispru-
........... . Kugland, aided by the legislation and learning of
modern France. It can scarcely, however, for that reason, be 
regarded as new law ; for the observation of lleineccius, as citid 
by Story, shews the breadth of the basis of all municipal laws 
ou ll ■■ subject of hills of exchange. The laws of all nations on 
Ibis siibjis’t, he justly says, entirely agree in Inoat things; there 
si- certain principles common to all nations which constitute 
tie proper foundations upon which the whole law of exchange
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Sources of 
law of ex­
change in 
Quebec.

rests as a part of the municipal jurisprudence of each country. 
These principles, having their origin in the customs and practice 
of exchange, are considered so proper in themselves that all the 
just conclusions deducible from them are detuned of universal 
obligation.”

As already noted above, the Civil Code of 1866 resolved the 
doubts previously existing as to the law of Lower Canada by 
providing that in all cases not provided for by the code resort 
should he had to the laws of England as of the 30th of May, 
1849.



CHAPTER XXXII.

Tue Bills of Exchange Act: Short Title and Interpreta­
tion.

THE REVISED STATUTES OF CANADA, 1906,

CHAPTER 119.

An Act relating to Bills of Exchange, Cheques and 
Promissory Notes.

short title.

1. This Act limy be cited as the Bills of Exchange Act. 53Short title.
V., c. 33, s. 1. Eng. s. 1.

The original of this Act was passed in 1890 (sec last chapter) 
by virtue of the exclusive jurisdiction conferred upon the Do­
minion Parliament by the 91st section of the British North Am­
erica Act, 1867, to make laws with regard to Bills of Exchange 
ami Promissory Notes. Its short title was “The Bills of Ex­
change Art, 1890.’’

The Act of 1890 both in arrangement anil wording, was a 
ropy of the English Bills of Exchange Act, 1882, except ill a 
few particulars. In the revision of the Dominion Statutes in 
191*1. however, many material alterations were made in the ar­
rangement anil constitution of the sections. Many of the sec- 
tiiois of the new Act consist of sub-sections and parts of ilifTer- 
• nt sect ions of the old Act, and even more frequently sections 
of the old Aet have been divided into parts and sub-sections 
and now appear in separate sections of the new Act.

Al Hie end of each section of the Act, a note is made of the (orreapond- 
rorresponding section or parts of sections of the English Act 
of 1882. The numlier of the section of the English Act is pre-Act. 
ceiled by the abbreviation “Eng." in order to distinguish this 
reference from the official reference at the end of each section
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Sec. 1.

ltulv of 
collet ruction 
of code.

to the Canadian Act of 1890 and amending Acts. It is in no 
case to bv taken for granted that the corresponding English sec­
tion is in exactly the same words as the Canadian Statute. Ow­
ing to the re-arrangement of sections effected by the revision 
of 1906, there is very often some verbal difference between the 
English and Canadian statutes. Whenever the difference is 
significant, a special note will he made of the fact.

The Act is a codifying Act, and the rule for its construction 
was stated by Lord Herschell in Bank of England v. Vagliano, 
[1891] A.C. at pp. 144-5, as follows:—

“I think the proper course is in the first instance to examine 
the language of the statute and to ask what is its natural mean­
ing, uninfluenced by any consideration derived from the pre­
vious state of the law, and not to start with inquiring how the 
law previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the words of the enact­
ment will bear an interpretation in conformity with this view.

“If a statute, intended to embody in a code a particular 
branch of law, is to be treated in this fashion, it appears to me 
its utility will be almost entirely destroyed, and the very object 
with which it was enacted will be frustrated. The purpose of 
such a statute surely was that on any point specifically dealt 
with by it, the law should be ascertained by interpreting the lan­
guage used instead of, as before, by roaming over a vast number 
of authorities in order to discover what the law was, extracting 
it by a minute, critical examination of the prior decisions, de­
pendent upon a knowledge of the exact effect even of an obso­
lete proceeding such as a demurrer to evidence. I am of course 
far from asserting that resort may never be had to the previous 
state of the law for the purpose of aiding in the construction of 
the provisions of the code. If, for example, a provision be of 
doubtful import, such resort would be perfectly legitimate. Or, 
again, if in a code of the law of negotiable instruments words 
be found which have previously acquired a technical meaning 
or been used in a sense other than their ordinary one, in rela­
tion to such instruments, the same interpretation might well be 
put upon them in the code. I give these as examples merely ; they, 
of course, do not exhaust the category. XVhat, however, I am 
venturing to insist upon is. that the first step taken should be to 
interpret the language of the statute, and that an appeal to early 
decisions can only he justified on some special ground.”
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Tliis rule of construction was approved by Lord Watson in Sec- 1- 
Robinson v. C.P.R., [1892] A.C. at p. 487. See also Abbott v. Rule of 
Fraser, 1874, L.R. 6 P.C. at pp. 116-117, where the Judicial consiruotion 
Committee says of the Civil Code of Lower Canada, “When this0' c
code .....tains rules on any given subject complete in themselves,
they alone are binding, and cannot lie controlled by the pre-ex­
isting laws on the subject, which can then be properly referred 
to only to elucidate, in cases of doubtful construction, the lang­
uage of the code,” and compare Bank of Toronto v. St. Law­
rence, [1903] A.C. at p. 66, and Hinton v. Bank of Montreal,
1903, 9 B.C.R. 545, 548-550.

INTERPRETATION.

2. In this Act, unless the context otherwise requires,—
(<i) ‘acceptance’ means an acceptance completed by delivery 

or notification ;
(6) ‘action’ includes counter-claim and set off;
(c) ‘bank’ means an incorporated bank or savings bank 

carrying on business in Canada ;
(d) ‘bearer’ means the person in possession of a bill or note 

which is payable to bearer ;
(<) ‘bill’ means bill of exchange, and ‘note’ means pro­

missory note;
(/) ‘delivery’ means transfer of possession, actual or con­

structive, from one person to another ;
(</) ‘holder’ means the payee or endorsee of a bill or note 

who is in possession of it, or the bearer thereof ;
(A) ‘endorsement’ means an endorsement completed by 

delivery;
(t) ‘issue’ means the first delivery of a bill or note, com­

plete in form, to a person who takes it as a holder ;
(j) ‘value’ means valuable consideration ;
(A) ‘defence’ includes counter-claim ;
(I) ‘non-business days’ means days directed by this Act to 

be observed as legal holidays or non-juridical days.
2. Any day other than as aforesaid is a business day. 53 V., 

c. 33, ss. 2 and 91. Eng. ss. 2 and 92,

Definitions.

Action.*
Bank.’

;BiIV

‘Delivery.*

Holder.*

'Endorse­
ment.'

1 Issue.’

1 Value.’
' Defence.' 

Non-busi-
MSS

Business
days.
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Sec- 2. An interpretation clause should be used for the purpose of 
interpreting words which arc ambiguous or equivocal, and not 
so as to disturb the meaning of such as are plain (Reg. v. Pearce, 
1880, 5 Q.B.D. 389). Such a clause is not intended to exclude 
the rule, alike of good sense and of grammar and law, that gen­
eral words are to be restrained to the subject matter dealt with. 
(Chorlton v. Lings, 1868, L.R. 4 C.P. 387.)

The definitions in sec. 2 are verbal, that is, they define the 
sense in which the particular tenus are used in the Act. The 
substantial or operative definitions are referred to below, and 
appear in their appropriate places in the Act.

(а) Acceptance.
As to the operative definition and requisites of an acceptance, 

sec secs. 35 ct scq.
As to delivery or notification to complete a contract on a bill, 

see secs. 39, 40 and 41. Delivery is defined by clause (f).

(б) Action.
The word “action” is used in secs. 11, 49, 58, 93, 157 and 

183. By clause (k) defence includes counterclaim.
Set off is of a different nature from counter-claim. A set off 

consists of a defence to the original claim of the plaintiff. A 
counter-claim is an assertion of a separate and independent de­
mand which does not answer or destroy the original claim of 
the plaintiff (Stoke v. Taylor, 1880, 5 (j.B.D. at p. 577). The 
right to set up a counter-claim was first given by the Judicature 
Acts. The right to rely on a set off has long existed. Set off 
corresponds approximately to compensation under the Civil 
Code, counterclaim is analogous to a cross-demand under the 
Quebec Code of Civil Procedure: Maelaren, p. 22.

(c) Bank.
Cf. the Bank Act, sec. 2(a).
The corresponding clause of the English Act is as follows:— 

“Banker" includes a body of persons, whether incorporated or 
not, who carry on the business of hanking. Banking in Canada 
is carried on by the chartered hanks, certain savings banks, and 
private bankers. A hank under the Act does not include a pri­
vate banker: see notes to sec. 165. Savings banks are governed 
by R.S.C. cc. 30 and 32.
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,‘d) Bearer. ^ 2'
As to when a bill or note is payable to bearer, see sec. 21. A 

bill payable to bearer is negotiated by delivery (see. 60). The 
possessor of a bill or note payable to order is not technically the 
“hearer" of it, but “bearer” is included in "holder” as defined 
b> clause (g).

(e) Bill and note.
The operative definitions of these words are contained in 

secs. 17 and 176. A cheque is defined by sec. 165.

(/) Delivery.
Delivery is necessary to make any contract on a bill complete 

and irrevocable (sec. 39). A person is said to have constructive 
possession of a thing when it is in the actual possession of his 
servant or agent on Ijis behalf ; therefore delivery may be effect­
ed without change of actual possession in three cases, namely :
(1) A bill is held by C. on his own account; he subsequently 
holds it as agent for D: (2) A bill is held by C.’s agent, who 
subsequently attorns to D. and holds it as his agent : (3) A bill 
is held by I). as agent for C ; he subsequently holds it on his 
own account Chalmers, p. 4.

ig) Holder.
Holder as here defined includes classes of persons who are 

holders in different senses :—
(1) The lawful holder or holder in due course (sec. 56).

In this sense holder includes a person to whom a hill is by its 
terms payable and whose title is good against all the world ; and 
also a person to whom a bill is by its terms payable, and who, 
as against third parties, is entitled to enforce payment thereof, 
though, as between himself and his transferor, he is a mere 
agent or bailee with a defeasible title, e.g., an endorsee for col­
lection.

(2) An unlawful holder, that is, a person to whom a bill is 
by its terms payable, whose possession is unlawful (e.g., the 
finder of a bill endorsed in blank), but who nevertheless can give 
a valid discharge to a person paying it in good faith, and also 
a good title to a person who takes it before maturity in good 
faith and for value (sec. 74). An unlawful holder must be dis-
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Sec. 2. tinguishcd from n mere wrongful possessor, c.g., a person hold-
Holder. ing under a forged endorsement, or a person who 1ms stolen a

bill payable to the order of another (sec. 49). A wrongful pos­
sessor has no title and gives none. Chalmers, p. 5.

Possession is an essential part of the definition. As to holder 
for value, see sec. 54. Bearer is defined by clause (d).

(Zi) Endorsement.
As to delivery, see clause (/).
As to the other requisites of an endorsement to operate as 

a negotiation, see secs. 62, et seq.
The word endorser primarily denotes the holder of a bill who 

endorses it, but it is also used to denote any person who signs a 
bill otherwise than as drawer or acceptor and thereby incurs 
the liabilities of an endorser to a holder in due course (sec. 131). 
A person who signs a bill although not the holder of it is called 
under the foreign codes the giver of an “aval.”

The term endorsee is used to denote not only the person to 
whom a bill is specially endorsed, hut also any person who makes 
title through an endorsement, e.g., the bearer of a bill endorsed 
in blank. Chalmers, p. 6. Cf. also notes to clause ig) supra, 
as to a holder for collection.

(») Issue.
The term issue is used in secs. 28, 30 and 160. The “re­

issue” of a bill is provided for by sec. 73. As to a “complete” 
bill ; ef. secs. 31 and 56.

(;') Value.
The operative definition of valuable consideration is con­

tained in sec. 53. See also secs. 54 to 58.

(k) Defence.
The word is used in secs 15 and 74. Cf. clause (Z>), supra. 
There is no corresponding clause in the English Act.

(l) Non-business days.
See. 43 provides that in all matters relating to bills, certain 

days and no others shall be observed as legal holidays or non- 
juridical days.

See secs. 6, 42, and notes to sec. 43.
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Person—written—writing.
The English Act also contains definitions of the words bank­

rupt, person, written and writing. By the Interpretation Act 
(R.S.C. c. 1, sec. 34), “person” includes any body corporate 
and politic, and the heirs, executors, administrators or other 
legal representatives of such person, according to the law of 
that part of Canada to which the context extends, and “writ­
ing,” “written,” or any term of like import, includes words 
printed, painted, engraved, lithographed or otherwise traced or 
copied.

As to “bankrupt” sec notes to sec. 78.

Sec. 2.



CHAPTER XXXIII.

Bills of Exchange Act ; General Provisions.

In the present statute, “Part I.” includes secs. 3 to lfi, under 
the heading “General,” these being, for the most part, the sec­
tions which, in the Act of 1890, are contained in “Part V.” 
entitled “Supplementary.” The short title and the interpretation 
clauses (sees. 1 and 2) compose “Part I.” in the Act of 1890. 
Ill both statutes the second, third and fourth “Parts” contain 
substantially the same provisions and are entitled respectively :

II. Bills of Exchange ;
III. Cheques on a Bank ;
IV. Promissory Notes.

PART I.

GENERAL.

3. A thing is deemed to be done in good faith, within the 
meaning of this Act, where it is in fact done honestly whether 
it is done negligently or not. 53 V., c. 33, s. 89. Eng. s. 90.

The expression “in good faith” is used in secs. 56, 139, 172 
and 175.

This clause is obviously founded upon the distinction pointed 
out by Lord Blackburn, in Jones v. Gordon, 1877, 2 App. Cas. 
616 at p. 629 (4 R.C. 415 at p. 427), between honest blundering 
or carelessness and a dishonest refraining from enquiry’. (Tatam 
v. Ilaslar, 1889, 23 Q.B.D. at p. 348.)

Negligence on the part of the holder of a hill is not of itself 
sufficient to deprive him of his remedies for procuring its pay­
ment. But negligence, when considered in connection with the 
surrounding circumstances, may he evidence of mala fidcs. Good 
faith or bad faith is a question of fact depending on the circum­
stances of the individual case. It is for the tribunal, whether 
judge or jury, that has to decide questions of fact, to determine
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whether a particular holder took a bill in good faith or not. Sec- 3. 
The tribunal must make use of its general knowledge of busi­
ness and of the moving motives of mankind in order to appre­
ciate the evidence which is before it (In re Gomersall, 1875, 1 
Ch. 1). 137, 146, S.C. sub nom. Jones v. Gordon, supra. In 
this case the whole subject of good faith is fully discussed.) See 
also Chalmers, p. 276.

4. Where by this Act, any instrument or writing is required Signature, 
to be signed by any person, it is not necessary that he should 
sign it with his own hand, but it is sufficient if his signature 
is written thereon by some other person by or under his au­
thority. 53 V., e. 33, s. 90. Eng. s. 91.

Sis'. 131 provides that no person is liable as drawer, endor­
ser, or acceptor of a bill who has not signed it as such. Cf. secs.
17. 36, 62, 63, 182, 151 and 176.

A signature may be defined as the writing of a person’s name What ia 
on a bill in order to authenticate and give effect to some con- «uifictoiit 
tract thereon. A pencil signature (Geary v. Physic, 1826, 5 B. algl“‘ re' 
& ('. 234), and also a lithographed or stamped signature (Ex 
parte Birmingham Bank, 1868, L.R. 3 Ch. at pp. 653-4) is 
sufficient: see definition of “writing" in the Interpretation Act, 
noted under sec. 2, supra. A signature made by another person 
hut attested by mark is sufficient. (George v. Surrey, 1830, M.
& M. 516). A note which runs “I, William Smith, promise to 
pay, etc." is sufficiently signed. (Taylor v. Dobbins, 1719, 1 
Stra. 399; cf. Ruff v. Webb, 1794, 1 Esp. 129.)

As to the signature of a corporation, see sec. 5 and notes.
As to the liability of an agent who signs without authority, 

see notes to sec. 51.
If a person is induced by fraud to sign a bill under the belief 

that he is signing a wholly different document and if in so sign­
ing he has acted without negligence, his signature is null and
void. Thus :—

1)., an old man with enfeebled sight, is induced to sign his 
name on the back of a bill by being told that it is a railway 
guarantee which he had promised to sign. The bill is negotiated 
to a holder in due course. D. is not liable as an endorser. (Foster
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Sec-4. v. McKinnon, 1869, L.R. 4 C.P. 704; cf. Banque Jacques Car- 
tier v. Lescard, 1886, 13 Q.L.K. 39 ; Banque Jacques Cartier v. 
Lalomle, 1901, (j.R. 20*S.C. 43.)

By or under his authority.
Signature Subject to the provisions of the Act, a forged or unauthor- 
by agent. ized signature is wholly inoperative, unless the party against 

whom it is sought to retain or enforce payment is precluded 
from setting tip the forgery or want of authority (sec. 49). An 
unauthorized signature may become binding by ratification (see 
notes to see. 49).

A signature by procuration operates as notice that the agent 
has but a limited authority to sign, and the principal is bound 
by such signatures only if the agent in so signing was acting 
within the actual limits of his authority (sec. 51, and see eases 
there cited).

A signature by an agent must he the principal’s signature, 
or the agent's signature for or on his behalf; if the agent merely 
adds words to his own signature describing himself as agent, he 
will be liable and not the principal : cf. sec. 52.

Where a bill is payable to order, the delivery of the bill by 
the payee to another person with the intention of transferring 
the property', does not itself constitute an authority to the latter 
person to endorse the bill in the name of the former. (Ilarrop 
v. Fisher, 1861, 4 U.C. 338, 30 L.J.C.P. 283, 10 C.B.N.S. 196.) 
There is nothing in the Act explicitly to point out this rule, but 
the rule is consistent with the general principle stated in sec. 
4. By sec. 61 where the holder of a bill payable to his order 
transfers it for value without endorsing it, the transf 'e ac­
quires the right to have the endorsement of the transferor.

A general power to sign bills, notes, etc., and to superintend, 
manage, and direct all the affairs of the principal, gives the 
agent power to endorse notes (Auldjo v. McDougall, 1833, 3 
O.S. 199), but a power of attorney to administer the affairs of 
the principal does not authorize the endorsement of a note. 
(Banque Molson v. Cooke, 1905, Q.R. 27 S.C. 130.)

Bill payable to C.’s order and endorsed in his name. It is 
proved that C. 's wife had authority to endorse bills for him and 
that in this case C.’s endorsement was written by his daughter 
in the presence and by the direction of his wife. Held, suffi­
cient. (Lord v. Hall, 1849, 8 C.B. 627; cf. Lindus v. Bradwell, 
1848, 5 C.B. at p. 591.)
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Itill addressed to B and accepted in his name. It is shewn Sec. 4. 
that V. who wrote the acceptance, is in the habit of accepting signature 
hills in It.'s name, and that B. is aware of it and duly honours by agent, 
mi'll hills. This is evidence from which an authority to C. to 
accept hills for B. may be implied. (Cf. Morris v. Bethell, 1869,
L.II. 5 C.l*. at p. 51.)

It is shewn that C. has express authority to draw bills in A.’s 
name. This of itself is not sufficient to shew that he has author­
ity to endorse hills for A. (Cf. l’rescott v. Flinn, 1832, 9 Bing.
at p. 22.)

An express authority to an agent to receive payment from 
It., hv drawing on him, does not authorize an agent to draw a 
hill payable to his own order. (Hogarth v. Wherley, 1875, L.II.
10 C.l*. 630.)

An authority to a partner in a non-trading firm to draw 
cheques does not authorize drawing post-dated cheques, which 
for most purposes are equivalent to hills payable after date.
(Forster v. Mackreth, 1867, L.K. 2 Ex. 163.)

5. In the ease of a corporation, where, by this Act, any in- What re- 
«truinent or writing is required to be signed, it is sufficient if 
the instrument or writing is duly sealed with the corporate seal ; 
hut nothing in this section shall be construed as requiring the 
bill or note of a corporation to be under seal. 53 V., e. 33, s.
90. Eng. s. 91.

The word “duly" in this section does not occur in the cor­
responding section of the English Act. It was inserted by the 
Senate in amendment to the House of Commons bill.

B.v the law merchant an instrument under seal is not nego­
tiable, hut this section makes an exception in the case of bills 
ami notes sealed with the corporate seal of a company.

The section deals only with the form of signature. It does 
not touch the question of capacity to contract ; see secs. 47 and 
48.

A corporation, otherwise competent to contract, could al- Liability of 
ways be bound by a bill or note duly signed on its behalf. This corporation 
was one of the recognized exceptions to the rule that corporations0" “ blUl 
can contract only under seal. (Crouch v. Crédit Foncier, 1873,
L U. 8 Q.B. at pp. 382, 383.)
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Sec. S. In order to determine whether a company is liable on a bill, 
Liability of three questions must be asked:
corporation (1) Has the company the requisite capacity to bind itself 
onabl11- by a bill?

(2) Is the signature on the bill sufficient in form to bind the 
company f

(3) Was the signature placed there by a person who had 
authority to sign bills for the company 1 If, however, the per­
son signing is acting within the apparent scope of his authority, 
it is immaterial that he exceeds or contravenes private instruc­
tions. (In re Land Credit Co., Ex parte Overend, 1869, L.R. 
4 Ch. 460.)

Sec. 47 of the English Companies Act, 1862 (which is appli­
cable to the bills or notes of all companies under the Companies 
Acts, 1862 to 1900, including limited banks under the Companies 
Act, 1879; Chalmers, p. 345) provides as follows : “A promissory 
note or bill of exchange shall be deemed to have been made, ac­
cepted, or indorsed on behalf of any company under this Act, 
if made, accepted, or indorsed in the name of the company by 
any person acting under the authority of the company, or if 
made, accepted, or indorsed by or on behalf or on account of 
the company, by any person acting under the authority of the 
company.”

The section does not confer on all companies under the Com­
panies Acts capacity to issue bills and notes. It merely pre­
scribes the mode in which such companies as have the requisite 
capacity may exercise it. ; Peruvian Railways Co. v. Thames, 
&c., Co., 1867, L.R. 2 Ch. 617.)

As to the liability an agent who signs without authority, 
see notes to sec. 51.

The section expressly provides that nothing therein shall be 
construed as requiring the bill or note of a corporation to be 
under seal.

The Dominion Companies Act (R.S.C. c. 79, sec. 32) pro­
vides that every bill of exchange drawn, accepted or endorsed, 
and every promissory note and cheque made, drawn or endorsed 
on behalf of the company, by any agent, officer or servant of 
the company, in general accordance with his powers as such 
under the by-laws of the company, shall be binding upon the 
company, and that in no case shall it be necessary to have the 
seal of the company affixed to any such bill, note or cheque, or
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to prove that the same was made, drawn, accepted or endorsed, Sec. 5. 
os the case may be, in pursuance of any by-law or special note Liability of 
or order. The same section also provides that no person so act- corporation 
ing as such agent, officer or servant of the company shall beon 
thereby subjected individually to any liability whatever to 
any person. But by see. 115 of the same Act every director, 
manager or officer of the company, and every person on its be­
half. who signs or authorizes to be signed on behalf of the com­
pany. any bill of exchange, promissory note, endorsement, cheque, 
etc., wherein the name of the company, with the word “limited" 
after it, is not mentioned in legible characters, as required by 
sec. 33 of the Act, shall incur a penalty of two hundred dollars, 
and shall also be personally liable to the holder of any such 
hill, note, cheque, etc., for the amount thereof, unless the same 
is duly paid by the company.

The provisions just recited apply to companies incorporated 
under Part I. of the Act by letters patent and to companies in­
corporated under B.S.C., 1886, c. 119, or to which that Act ap­
plied before its repeal by 2 Edw. VII., c. 15, excepting loan 
companies. Sec. 160 contains provisions similar to those of sec.
32 applicable to companies incorporated by special Acts of 
Parliament. Similar provisions are also conta-ned in several of 
the provincial Companies Acts. In every case of a bill or note 
signed by or on behalf of a company, it is necessary to consult 
the statute which is applicable in the particular instance.

In the case of a bank, see secs. 73 and 74 of the Bank Act, 
supra.

Sec also notes to sec. 35, as to acceptance by or on behalf 
of a company.

6. Where, by this Act, the time limited for doing any actComputa- 
or thing is less than three days, in reckoning time, non-business time.0* 

days are excluded. 53 V., c. 33, s. 91. Eng. s. 92.

Non-business days, as defined by sec. 2(1) are the days di­
rected by the Act to be observed as legal holidays or non-juri- 
dical days. What days are to be so observed is defined by sec.
43.

This section will be applicable to sec 80 (acceptance), and When non­
sec. 94 ( presentment to acceptor for honour). Cf. also secs. 97 business 
and 103 (notice of dishonour). eluded^"

2.1—BASK ACT.
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Sec. 6.

Crossing
dividend
warrant*.

The Bank 
Act not 
affected.

Ill the English Act a distinction is made between hank holi­
days and other non-business days; see notes in Chapter 
XXXVII., infra.

7. The provisions of this Act as to crossed cheques shall 
apply to a warrant for payment of dividend. 53 V., c. 33, s. 
94. Eng. s. 95.

In Partridge v. Bank of England, 1846, 9 Q.B. 396, it ap­
peared that the bank was in the habit of paying dividends to 
those entitled to them by warrants. It was pleaded and proved 
that by a usage of sixty years’ standing of the bankers and mer­
chants of London, these warrants, which are not made to bearer, 
were nevertheless negotiable so soon as the party to whom they 
were made payable had annexed to them the receipt which the 
bank required before payment would be made. The Court of 
Exchequer held that the custom relied on was “rather a prac­
tice of trade than a custom properly so called, and that such a 
practice could not alter the law according to which such an in­
strument conferred no right of action on an assignee.” (Cf. 
Goodwin v. Kobarts, 1875, L.R. 10 Ex. at p. 354.)

The provisions as to crossed cheques are contained in secs. 
168 ct scq.

The English Act (sec. 97) further provides that nothing in 
the Act shall affect the validity of any usage relating to divi­
dend warrants, or the endorsement thereof. This provision, 
which is not in the Canadian Act, was probably intended to pro­
tect the usage of paying dividend warrants on the endorsement 
of one of several payees, but otherwise it seems to contemplate 
them ns falling within the Act. Chalmers, p. 327.

8. Nothing in this Act shall affect the provisions of the Bank 
Act 63 V.. i'. 3:1, s. 95. Eng. s. 97.

See Bank Act especially secs. 61 to 75 in Chapter XIV. (The 
Issue and Circulation of Notes), supra.

The corresponding section of the English Act is differently 
worded, and applies to a number of statutes besides those direct­
ly relating to banks.
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9. The Act of the Parliament of Great Britain passed in Sec. 9. 
the fifteenth year of the reign of Ilia late Majesty George III.,Imperial 
intituled Ah Act to restrain the negotiation of Promissory Notesm c.51 and 
ami Inland Bills of Exchange under a limited sum within that I11-
inert of tirent Britain called England, and the Act of the said 
Parliament passed in the seventeenth year of His said Majesty’s 
reign, intituled An Act for further restraining the negotiation 
of Promissory Notes and Inland Bills of Exchange ueeder a 
Untiled mm within that part of Great Britain called England, 
shall not extend to or be in force in any province of Canada, 
nor shall the said Acts make void any bills, notes, drafts or 
orders made or uttered therein. 53 V., c. 33, s. 95.

The Act of 1890 repealed certain Dominion and provincial 
statutes then in force, but contained no provision, other than 
this section, expressly affecting any Imperial Statute. The sta- 
tutis mentioned in this section are no longer in force in England. 
Chalmers, p. 2ti7, says: “A promissory note for less than £5 
payable to hearer on demand is, it seems, void in England. The 
legislation on the subject is confused, but this seems to be the 
effect of it”

10. The rules of the common law of England, including the Common 
law merchant, save in so far as they are inconsistent with the g”gi”fnj 
express provisions of this Act, shall apply to bills of exchange, 
promissory notes and cheques. 54-55 V., e. 17, s. 8. Eng. s. 97.

This section was added to the Act by the amending Act of 
1891, which provided that the section should be taken and held 
to have applied to hills of exchange, promissory notes and 
cheques from the date when the original Act of 1890 came into 
force. The importance of the amendment in the unification of 
the law for the whole Dominion has been already pointed out 
in Chapter XXXI., supra. As to the meaning of the “law mer­
chant,” see Chapter II., supra.

See. 10 has been added to meet cases not exhaustively dealt 
with by other sections. (In re Gillespie, Ex parte Roberts, 1886,
18 (j.H.D. at p. 292; and see notes to sec. 134.)
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Sec. 10.

Common 
low how 
iM—IboJi

The rules of the common law of England, save in so far as 
they are inconsistent with the provisions of the Act, must be 
applied, and, in order to determine what is the common law of 
England, resort must he had primarily to English decisions. 
Canadian cases decided prior to the passing of the Act are 
authority only in so far as they correctly declare the common 
law of England. This conclusion received some support from 
the judgment of the Privy Council in Macdonald v. Whitefield, 
1883, 8 App. Cas. at p. 749, 4 R.C. at p. 545, where the some­
what similar provision of the Civil Code of Lower Canada (now 
repealed in this respect) was in question.

In that case, Isird Watson, delivering the judgment of the 
Judicial Committee, refers to the fact that the case of Ianson v. 
Paxton, 1873, 28 C.P. 439, decided by the Court of Error and 
Appeal in Upper Canada, and three other decisions of Cana­
dian Courts, as well as a New York decision, were relied on by 
the respondent's counsel, as supporting the doctrine for which 
they were contending. Without entering into “a minute criti­
cism of these cases,” Lord Watson disposes of them in the fol­
lowing language : “If they are to be regarded as authorities to 
that effect, their Lordships cannot accept these cases as conclu­
sive of the law of England, or as precedents which ought to 
govern the decision of this appeal. The Civil Code of Lower 
Canada (article 2340) enacts that in all matters relating to bills 
of exchange not provided for in the Code, recourse must be had 
to the laws of England in force on the 30th day of May, 1849,” 
and seeing that the Code makes no provision regarding the ques­
tion raised between the appellant and the respondent, that 
question must, in the opinion of their Lordships, be decided 
according to the law of England, as laid down by the Court of 
Common Pleas in Reynolds v. Wheeler, 10 C.B.N.S. 561; 30 
L.J.C.P. 350.”

As to the general rule of construction of the provisions of 
the Act itself ns a statute intended to embody in a code a partic­
ular branch of the law, see Chapter XXXII., supra, p. 342.

Any case decided before the Act in regard to a matter for 
which provision is made by the Act, is law only in so far as it 
can be shewn to be a correct and logical deduction from the 
general propositions of the Act. See Chapter XXXI., supra, p. 
331.
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Reference must still be had, however, in many instances, to Sec. 10. 
provincial law in matters connected with bills of exchange, etc. Provincial

The Act governs the form, issue, negotiation and discharge tîmes°me” 
of bills, the manner in which persons become liable, as parties applicable, 
thereto, etc., but neither the Act itself, nor the common law of 
England made applicable by see. 10, regulates all matters of 
civil obligation resulting from the substance of the contracts 
eiilrrtal parties to bills or determines all the consequences
of such contracts. These, as a general rule, are governed by 
provincial law, and, where the places of drawing, accepting and 
payment are in different provinces, recourse must be had to the 
provisions of sees. ICO to 164, or to the general rules applicable 
to eases of conflict of laws, in order to determine what par­
ticular local law is applicable.

For instance, the Act declares what persons are liable as en­
dorsers, but the appropriate provincial law decides whether an 
endorser, as being in the nature of a surety, is discharged by 
dealings between the creditor and the principal debtor. (Guy 
v. Paré, 1892, Q.lî. 1 S.c. 443. ■ ease decided under Article 
2340 of the Civil Code, referred to above.)

Again, the Act and the common law declare whether a note 
in a particular form is a joint note or a joint and several note 
(Noble v. Forgrave, 1899, Q.R. 17 S.C. 234), but the provincial 
law regulates the consequences of joint or joint and several liabil­
ity. Thus, where the common law rule as to joint contracts has 
been altered by provincial statute, the statute governs (Cook v.
Dodds, 1903, 6 O.L.R. 608).

Likewise, the Act contains provisions as to the discharge of 
a bill by payment, or the avoiding of a bill by reason of fraud, 
duress, illegality of consideration, etc. What is payment, fraud, 
duress or illegality must he determined by provincial law. The 
Act provides only as to the extent to which fraud, etc., will 
a fleet parties other than the immediate parties to the frauds, 
etc.

The question of capacity is expressly referred by the Act to 
the general law governing capacity.

No less certainly questions of limitations or prescription, 
sct-olf or compensation, and evidence arc to be governed by 
provincial law.

VV
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11. A protest of any bill or note within Canada, and any 
copy thereof as copied by the notary or justice of the peace, 
shall, in any action be prima facie evidence of presentation anil 
dishonour, and also of service of notice of such presentation and 
dishonour as stated in such protest or copy. 53 V., c. 33, s. 93.

There is no corresponding section in the English Act. 
Independently of this section it would he necessary to prove, 

by ril'd race evidence in court, the facts of presentment of an 
inland bill or note, and of giving of notice of dishonour. (Codd 
v. Lewis, 1851, 8 U.C.R. 342.)

The prima facie evidence afforded by the production of the 
protest or copy may lie rebutted. But, inasmuch as by sec. 104, 
if a notice of dishonour is duly addressed and posted, the send­
er is deemed to have given due notice notwithstanding any mis­
carriage by the post office, it would seem that the mere denial 
of the receipt of the notice alleged to have lieen given by post 
is not a sufficient answer. (Cf. Merchants Bank v. Macdougall, 
1879, 30 C.P. 236; Southam v. ltanton, 1883, 9 A.R. 530; bat 
see Ontario Bank v. Burke, 1885, 10 P.R. 561.)

As to foreign protest, see next section.

Copy of pro- 12. If a bill or note, presented for acceptance, or payable 
*oci« out of Canada, is protested for non-acceptance or non-payment,
dence. a notarial copy of the protest and of the notice of dishonour, 

and a notarial certificate of the service of such notice, shall he 
received in all courts, as prima facie evidence of such protest, 
notice and service. 53 V., c. 33, s. 71.

This section was added by the Senate in amendment of the 
House of Commons bill, 1890. There is no corresponding sec­
tion in t'ne English Act.

Foreign Prior to this Act it was held in tipper Canada that the pro-
protest. duet ion of a protest of a notary in a foreign country was no 

evidence of the facts therein stated (Griffin v. Judson, 1862. 12 
C.P. 430; cf., however, Ross v. MeKindsay, 1845, 1 U.C.R. 507). 
The giving of notice of dishonour is not usually part of a no­
tary's duties, and the protest could he evidence only of the non- 
acceptance or non-payment. (Ewing v. Cameron, 1843, 6 O.S. 
541.)

Sec. 11.
IVotc-t 
prima facie 
evidence.

Protestjns
evidence.
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Vndcr this section a notarial copy of the protest alone is not Sec-12. 
made prima facie evidence of the giving of notice. A notarial 
copy of the notice and a notarial certificate of the service must 
be produced.

As to the protest of an inland bill, see sec. 11.

13. No clerk, teller or agent of any bank shall act as a notary officer of
in tin' protesting of any hill or note pavable at the bank or at bank not to

. act as
any of the branches of the bank in which he is employed. 53 notary.
V., c. 33, s. 61.

This section is a re-enactment of R.S.C. 1886, c. 123, sec. 11, 
and has been law in Ontario and Quebec since 1850. There is 
no corresponding section in the English Act.

Especially in view of sec. 11, which makes a protest prima 
facit evidence of dishonour and notice, it is considered important 
that a hill or note should be protested by an independent per­
son—not by a clerk, teller or agent of the bank whose interest 
it is to establish the facts of dishonour and notice.

14. Every bill or note the consideration of which consists, Considero-
in whole or in part, of the purchase money of a patent right, or (‘hL^money 
of a partial interest, limited geographically or otherwise, in aofpatent- 
patent right, shall have written or printed prominently and leg­
ibly across the face thereof, before the same is issued, the words 
Gimi for a patent right.

2. Without such words thereon, such instrument and any Absence of 
renewal thereof shall be void, except in the hands of a holder 
in due course without notice of such consideration. 53 V., e. 33,
«. 3(1.

Sub-sec. 2 was added to the Act by the Senate in amendment 
to the House of Commons bill in 1890. Sub-sec. 1 of this sec­
tion. and also seas. 15 and 16 are a re-enactment of R.S.C. 1886, 
e. 123, sees. 12, 13 and 14. The original Act, passed in 1884, 
was entitled “An Act for the better prevention of fraud in 
connection with the sale of patent rights.”
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Sec. 14.
Bill void in 
hands of 
endorsee 
with notice.

Transferee 
to take with 
equities.

Even under the Act as it stood before the enactment of sub- 
see. 2, it was held that a note, the consideration of which con­
sisted of the purchase money of a patent right, was void in the 
hands of an endorsee for value with notice of the consideration, 
by reason of the absence of the words “given for a patent 
right.” (Johnson v. Martin, 1892, 19 A.K. 592, overruling 
Uirvin v. Burke, 1890, 19 O.R. 204.)

A joint and several note made by two persons in partner­
ship is invalid under this section, although one of the makers was 
already indebted to the payee on a personal account to more 
than the amount of the note, and the consideration for the note 
was the purchase of a patent right only as regards the other 
maker. C. & F. were partners in the manufacture of certain 
articles under a patent owned by F. F. assigned to C. a part 
interest in the patent in consideration of C.’s authorizing F. to 
sign the firm name to a note in favour of F. ’s creditor. It was 
held that the note was void because it had not “given for a 
patent right” written or printed across its face. (Craig v. Ben­
jamin, 1894, 24 S.C.R. 278.) “The endeavour in this case was 
to render legal by indirect means that which it was the aim and 
very object of the statute to prevent. The eases demonstrating 
the futility of such attempts are collected in Johnson v. Martin, 
19 A.R. at pp. 595, 597.” (Samuel v. Fairgrieve, 1893, 24 O.R. 
at p. 490.)

Without notice.
See notes to sec. 56, as to what constitutes notice of illegality.

15. The endorsee or other transferee of any such instrument 
having the words aforesaid so printed or written thereon, shall 
take the same subject to any defence or set-off in respect of the 
whole or any part thereof which would have existed between 
the original parties. 53 V., c. 33, s. 30.

It is evident from these sections, that the object of this leg­
islation is to protect persons who give bills or notes for patent 
rights, and to enable them to defend themselves against trans­
ferees to the same extent as they could against the original payee. 
In order to secure this object more effectually, the legislature 
by the next following section, makes it an indictable offence
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knowingly to issue, sell or transfer such notes, without having Sec. 15. 
the prescribed words written or printed thereon. (Johnson v.
Martin, 1892, 19 A.R. at p. 600.)

By sec. 2, clause (i) set off is included in action, and by 
clause (k) defence includes counter-claim.

16. Every one who issues, sells or transféra, by endorsement Traneferring 
or delivery, any such instrument not having the words Given 
for a /iiitnit right printed or written in manner aforesaid across 
the face thereof, knowing the consideration of such instrument 
to have consisted, in whole or in part, of the purchase money injijtable 
of a patent right, or of a partial interest, limited geographically offence, 
or otherwise, in a patent right, is guilty of an indictable offence 
and liable to imprisonment for any term not exceeding onci>clmlty 
year, or to such fine, not exceeding two hundred dollars, as the 
court thinks fit. 53 V., c. 33, s. 30.

See notes to secs. 14 and 15.



CHAPTER XXXIV.

Cheques.

Promissory

Hill of
exchange
defined.

Bills of Exchange : Form of Bill and Interpretation.

Part II. of the Act, entitled “Bills of Exchange," extends 
from sec. 17 to sec. 164. These sections are contained in Chap­
ters XXXIV. to L. of this book. The subsequent “Parts” of the 
Act are:

III. Cheques on a Bank: sees. 165 to 175.
IV. Promissory Notes : secs. 176 to 187.
By see. 165, except as otherwise provided in Part III., the 

provisions of this Act applicable to a bill of exchange payable 
on demand apply to a cheque. Part III. contains special provi­
sions with regard to a cheque which is not presented for payment 
within a reasonable time, and the termination of a bank’s duty 
and authority to pay a cheque, and also with regard to crossed 
cheques.

By see. 186, subject to the provisions of Part IV. and except 
as provided by sec. 186, the provisions of the Act relating to 
bills of exchange apply, with the necessary modifications, to 
promissory notes. In the application of such provisions the 
maker of a note shall be deemed to correspond with the acceptor 
of a bill, and the first endorser of a note shall be deemed to cor­
respond with the drawer of an accepted bill payable to drawer’s 
order. The following provisions as to bills do not apply to notes, 
namely: those relating to (a) presentment for acceptanee; (b) 
acceptance ; (<•) acceptance supra protest ; (d) bills in a set.

PART II.

BILI-S OF EXCHANGE.

Form of Bill and Interpretation.

17. A bill of exchange is an unconditional order in writing, 
addressed by one person to another, signed by the person giving 
it, requiring the person to whom it is addressed to pay, on de-
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mand or at a fixed or determinable future time, a sum certain Sec. 17. 
in money to or the order of a specific person, or to bearer.

2. An instrument which does not comply with the requisites Non-compli- 
aforesnid, or which orders any act to be done in addition to the î^i^ites. 
payment of money, is not, except as hereinafter provided, a bill
of exchange.

3. An order to pay out of a particular fund is not uncondi- Uncondi­
tional within the meaning of this section : Provided that an 
unqualified order to pay, coupled with,—

(a) an indication of a particular fund out of which the 
drawee is to reimburse himself, or a particular account to 
be debited with the amount; or,

[h) a statement of the transaction which gives rise to the 
bill;

is unconditional. 53 V., c. 33, s. 3. Eng. s. 3.

Bill of exchange.
A bill is sometimes called a draft and an accepted bill an 

acceptance. The person who gives the order is called the drawer. 
The person to whom it is addressed is called the drawee, and 
if he signifies his assent to the order (sec. 35), he is then called 
the acceptor. The person to whom the money is payable is called 
the payee or bearer (sec. 2), as the case may be. If he transfers 
the bill by indorsement (sec. 2) he is called the endorser (sec. 
I'll : if by delivery only, he is called the transferor by delivery 
(sec. 137). The holder is defined by sec. 2.

No special form of words is essential to the validity of a bill. 
Thus an order, sufficient in other respects, running “Credit C. 
nr order in cash’’ instead of “Pay” is a valid bill (Ellison v. 
follingridge, 1850, 0 C.B. 570; Lovell v. Hill, 1838, 6 C. & P. 
238).

A bill may be drawn in any language. (See, e.g.. Re Mar­
seille Co., 1885, 30 Ch. D. 598.)

Where an instrument is so ambiguously worded that it is 
doubtful whether it was intended for a bill or for a note, the 
holder may treat it as either at his option. (Chalmers, p. 9; 
Golding v. Waterhouse, 1876. 3 Pugs. (N.B.) 313.) See also 
we. 26, by which certain instruments may be treated either as 
hills or notes at the holder’s option.



364 BILLS OF EXCHANGE ACT, R.S.C., C. 119.

Set. 17.

Uncondi-

Conditional.

Unconditional.
See sub-sec. 3.
As to nil instrument payable on a contingency, see see. 18.
Neither a bill nor a note may be drawn conditionally, but 

a bill may be accepted conditionally (see. 38). The condition 
in an endorsement may be disregarded (sec. 66). As between 
the immediate parties, and as regards a remote party other than 
a holder in due course, the delivery of a bill may be shewn td 
have been conditional (sec. 40).

The following words written on an instrument do not make 
it conditional:

1. as per memorandum of agreement (Jury v. Barker, 1858, 
E.B. & E. 459) or as |>er advice. (Chalmers, p. 11.)

2. no time given to or security taken from or composition 
or arrangement entered into with either party hereto shall preju­
dice the rights of the holder to proceed against any other part)'. 
(Kirkwood v. Carroll [1903] 1 K.B. 531; overruling Kirkwood 
v. Smith, [1896] 1 Q.B. 582, and approving Yates v. Evans, 1892, 
61 L.J.Q.B. 446.)

3. on policy No. 33,386. (Taylor v. Currie, 1871, 109, Mass. 
36.)

4. which when paid is to be endorsed on the mortgage 
bearing even date with this note. (Chesnev v. St. John, 1879, 
4 A.R. 150.)

The following words written upon an instrument make it 
conditional :

1. cheque conditional. (Hately v. Elliott, 1905, 9 O.L.R. 
185, 189.)

2. the title and right to the possession of the property for 
which this note is given shall remain in the vendors until this 
note is paid. Dominion Bank v. Wiggins, 1894, 21 A.R. 275).

3. provided the receipt form at foot hereof is duly signed, 
stamped and dated. (Ravins v. London & S.W. Bank, [1900] 
1 Q.B. 270.)

4. it is agreed that this note is to be paid by a lawful mort­
gage. (Newborn v. Lawrence, 1848, 5 U.C.R. 359; cf. Drury 
v. Maeauley, 1846, 16 M. & W. 146.)

5. out of my salary during such time as I am indebted to 
the said A. for money or otherwise. Amount due him now is 
$292. (Angers v. Dillon, 1898, Q.R. 15 S.C. 435.)
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Order. Sec. 17.
A bill is an “order”; therefore it must in its terms be im­

perative and not precatory, but the insertion of mere terms of 
courtesy will not make it precatory (Chalmers, p. 11).

An instrument running “Mr. B. will much oblige Mr. A. by 
paving to the order of C., etc.,” was held good as a bill. (Ruff 
v. Webb, 1794, 1 lisp. 129; cf. Reg. v. Tuke, 1858, 17 U.C.R.
296. The common form of a French bill runs “il vous plaira 
payer").

An instrument running “Please let bearer have £100 and you 
will much oblige me," was held not to be a bill. (Little v. Slack- 
ford. 1828, 1 M. & M. 171.)

A document running “we authorize you to pay” is not a bill.
(Hamilton v. Spottiswoode, 1849, 4 Ex. 200.)

In writing.
See notes to sec. 2, supra, p. 347.

Addressed bg one person to another.
An instrument not addressed to anyone is not a bill: see 

nob's to sec. 20.
A warrant issued by a police committee to the city treasurer 

is not a bill, the drawer and drawee being really the same per­
son. (Cbarlebois v. Montreal, 1898, Q.R. 15 S.C. 96); cf. sec.
26

As to the meaning of “person,” see notes to see. 2, supra,
p. 347.

Signed bg the person giving it.
See see. 4 and notes, as to the signature.
A bill may be accepted before it is signed (see. 37), but until 

a hill is signed it is inchoate and of no effect. (Reg. v. Harper,
1881. 7 Q.B.D. 78; Reg. v. Bowerman, [1891] 1 Q.B. 112.)

Sis' sis'. 31 as to the effect of delivery of a simple signature 
on a blank paper.

The pirson to whom it is addressed.
The drawee must be named or otherwise indicated in a bill 

with reasonable certainty (sec. 20). A bill may be addressed 
to two or more drawees but not to two drawees in the alternative 
or to two or more drawees in succession (see. 18).
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Sec. 17. On demand or at a fixed or determinable future time.
As to when a bill is payable on demand, see sec. 23.
As to when a bill is payable at a determinable future time, 

see see. 24. A bill must not be expressed to be payable on a con­
tingency (see. 18).

A sum certain.
As to the meaning of a sum certain, see also sec. 28 (sum 

required to be paid with interest, by instalments, or according 
to an indicated or ascertainable rate of exchange).

The following are invalid as not being for a sum certain :
1. An order for “the amount of my account furnished” which 

the drawee wrote “correct for, say, n>75” and signed his initials. 
(Kennedy v. Adams, 1874, 2 Pugs (N.B.) 162.)

2. An order to pay C. ‘‘£100 and all other sums which may 
be due to him.” (Smith v. Nightingale, 1818, 2 Stark 375.)

3. An order to pay “the proceeds of a shipment of goods 
value £2,000 consigned by me to you.” (Jones v. Simpson, 1823, 
2 B. & C. 318.)

4. An order to pay “the balance due to me for building the 
Baptist College Chapel.” (Crowfoot v. Gurney, 1832, 9 Bing. 
372.)

5. A promise to pay “£100 and the demands of the Sick 
Club.” (Bolton v. Dugdale, 1833, 4 B. & Ad. 619.)

6. A promise to pay “£100 and all fines according to rule." 
(Ayrey v. Fearnsides, 1838, 4 M. & W. 168.)

In money.
A bill must be payable in money, i.c., legal tender.
The money may be foreign money. A note made in Canada 

payable at Chicago in “American currency” is good (Third 
National Bank v. Cosby, 1877, 41 U.C.R. 402, 43 U.C.R. 58; cf. 
St. Stephen Ry. Co. v. Black, 1870, 2 Han. (N.B.) 139). If a 
note is payable in the United States “in currency,” currency 
means American currency. (Wallace v. Souther, 1888,16 S.C.R. 
717.)

A note payable in “legal tender money” (North-Western 
v. Jarvis, 1883, 2 Man. R. 53) or in ‘‘bankable currency” (Dunn 
v. Allen, 1884, 24 N.B.R. 1) is good.
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Tile following are invalid bills or notes, namely orders or Sec. 17. 
promises to pay a sum, In money.

1. ‘‘in Canada bills’’ (Gray v. Worden, 1870, 29 U.C.
R. 535), or in bonds or bank notes (Chalmers, p. 10).

2. “in cash or mortgage upon real estate,” although the 
maker electa to pay in rash (Going v. Harwich, 1858, 16 U.C.R.
45), “half in cash and half in goods.” (Gillin v. Cutler, 1857,
1 L.C.J. 277; Burnham v. Watts, 1844, 2 Kerr (N.B.) 377;
Melville v. Bedell, 1832, Chiptnan (N.B.) 349; Turner v. Crane,
1833, ibid. 370.

3. a note running “I will pay A. $90 for B. or otherwise 
settle the sum of $90 for him on a note that he says he gave A. 
for $100. (Coehrane v. Caie, 1875, 3 Pugs. N.B.) 224.)

4. “in merchantable timber, etc. If not so paid within the 
time, then the same is to be paid in cash. (Boulton v. Jones,
1860, 19 U.C.R. 517.)

Specified person or bearer.
Where a bill is not payable to bearer, the payee must be 

named or otherwise indicated therein with reasonable certainty : 
see sis1. 21 and notes. See also sec. 19.

As to bearer, see sec. 2(d) and sec. 21.

Except as hereinafter provided.
These words are not in the English Act. They were added 

to the Canadian bill of 1889 in committee in view of the provi­
sions of see. 28, sub-sec. 1, clause (d), but seem to be unnecessary 
for this purpose inasmuch as a sum payable as therein provided 
is still a “sum certain” within sec. 17.

The definition of a bill contemplates three parties to the 
instrument. Any two of them may, however, be the same person 
(sirs. 19 and 26). The drawee or payee may be fictitious (secs.
-1 and 26). Words may be added prohibiting transfer (see. 21).
No time for payment need be expressed (sec. 23). Blanks in 
material particulars may be filled up (sec. 31) including the 
date (see. 31).

Particular fund.
An order to pay out of a particular fund is not a bill of ex­

change but may be an equitable assignment: see notes to sec.- 
127.
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Sec. 17. 

Particular
The following are not bills or notes, being orders or promises 

to pay out of a particular fund, namely orders or promises to 
pay money:

1. out of the money in your bauds belonging to the company. 
(Jenney v. Ilerle, 1723, 2 Ld. Raym. 1361.)

2. out of the money due from A as soon as you receive it 
(Dawkes v. Lord Deloraine, 1771, 3 Wils. 287 ; 2 W. Bl. 782.)

3. out of the money arising from my reversion when sold. 
(Carlos v. Faneourt, 1794, 5 T.K. 482; 4 U.C. 180.)

4. on the sale or produce when sold of the A. Hotel. (Hill v. 
Halford, 1801, 2 B. & P. 413.)

5. out of the moneys now due, or hereafter to become due, 
to me under the will of my late father, and before making any 
payment to me thereout. (Fisher v. Calvert, 1879, 27 W.R. 301.)

6. out of S.’s money. (Oekerman v. Blacklock, 1862, 12 C.P. 
862.)

7. out of the first moneys received by you on my account. 
(Fullerton v. Chapman, 1871, 2 N.S.I). 470.)

8. and deduct the same from my share of the profits of the 
partnership. (Monger v. Shannon, 1874, 61 N.Y. 261, where the 
English and American cases are reviewed.)

9. out of certificate of money due me on 1st June for mater­
ials furnished to above church. (Hank of B.N.A. v. Gibson, 1892, 
21 O.R. 613.)

The following are valid bills or notes, namely orders or 
promises to pay money,

1. as my cpmrterly half-pay due 1st February by advance. 
(Macleod v. Sure, 1728, 2 Stra. 762.)

2. being a jairtion of a value as under, deposited in security 
for the payment hereof. (Haussoulier v. Ilartsinck, 1798, 7 
T.R. 733.)

3. against cotton, per “Swallow.” (Cf. Tniman v. Clare, 
1858, Johns. 769.)

4. on account of moneys advanced by me for the A com­
pany. (Griffin v. Weatherby, 1868, L.R. 3 Q.B. 753.)

5. against credit No. 20, and place it to account, as advised 
per A. & Co. (Cf. Banner v. Johnston, 1871. L.R. 5 ILL. 187.)

6. which you will please charge to my account, and end it 
according to a registered letter I have addressed to you. (Re

33 Ch. D. 612.
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7. fur flooring supplied to your buildings on D road, and Sec. 17 
charge to my account. (Hall v. Prittie, 1890, 17 A.R. 306; see Particular 
also notes to sec. 127.) Fund.

18. An instrument expressed to be payable on a contingency Instrument 
is not II bill, and the happening of the event does not cure the j^jmnmcy
defect.

2. A bill may be addressed to two or more drawees, whether Addressed to 
they are partners or not; but an order addressed to two drawees drawees'"01'’ 
in the alternative, or to two or more drawees in succession, is 
not a bill of exchange. 53 V., c. 33, ss. 6 and 11. Eng. ss. 6 
and 11.

Vayablc on a contingency.
A bill may be payable on or at a fixed period after the occur­

rence of a s|>ecified event which is certain to happen, though 
the time of happening is uncertain : see sec. 24 which prior to 
1906 constituted one section with sub-sec. 1 of this section.

An instrument creating a liability to payment upon a con­
tingency e.g., one payable 90 days after sight, or when realized, 
eannot lie a negotiable bill or note. (Carlos v. Fancourt, 1794,
4 K.C. 180, 5 T.R. 482, 2 R.R. 647, affirmed on a writ of error 
2 8tr. 1217; Alexander v. Thomas, 1851, 16 Q.B. 333.)

The following are invalid bills or notes namely instruments 
payable,

1. “three days after the sailing” of a vessel. (Dooley v.
Ryarson, 1873, 1 Q.L.R. 219, 28 R. J. R. Q. 243; cf. Palmer v.
Pratt, 1824, 2 Ring. 185; Duchaine v. Maguire, 1882, 8 Q.L.R.
295.)

2. at the sale, or delivery, of the timber marked “P.A.” in 
Quebec or elsewhere. (Russell v. Wells, 1848, 5 O. S. 725.)

3. on account of the plaintiff’s claim in this suit. (Perth v.
McGregor, 1862, 21 Ü.C.R. 459.)

4 so long as the drawer shall be indebted to the payee. (An­
gers v. Dillon, 1899, Q.R. 15 S.C. 435.)

5. when I marry B. ( Pearson v. Garret, 1689, 4 Mod. 242.)
6. when I am in good circumstances. (Ex parte Tootell,

1798, 4 Ves. 372.)
24—BASK ACT.
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18. 7. on completion of building now in course of erection.
Payable on (Thomson v. Huggins, 1896, ‘23 A.R. 191; Garner v. Hayes, 
a contint»-1884, 10 A.R. 24.) cy.

Two or more drawees.
Prior to 1906, sub-sec. 2 and sec. 20 formed one section.
The acceptance of some one or more of the drawees but not 

of all is a qualified acceptance (sec. 38.)
A bill may not be addressed to two drawees in succession, 

or in the alternative, but it may name a drawee in case of need 
(sec. 33). A bill may be made payable in the alternative (sec. 
18).

The acceptors of a bill can be liable only jointly, whereas the 
makers of a note may be liable jointly or jointly and severally 
according to its tenor (sec. 179).

>3». 19. A bill may be drawn payable to, or to the order of, thedrawer or
drawee. drawer; or it may be drawn payable to, or to the order of, the 

drawee.
Two or more 2. A bill may be made payable to two or more payees jointly, 
payees. or jt may ma(]c payable in the alternative to one of two, or 

one or some of several payees.
Holder of 3, A bill may be made payable to the holder of an office for 
dIIhc payee, time being. 53 V., e. 33, ss. 5 and 7. Eng. ss. 5 and 7.

Payable to or to the order of.
Cf. secs. 21 and 22.
Prior to 1906, sub-see. 1 and sec. 26 formed one section. The 

latter section provides for the case in which the drawer and. 
drawee are the same person or where the drawee is a fictitious 
person or a person not having capacity to contract.

A bill may be drawn payable to the drawer’s order. (Golding 
v. Waterhouse, 1876, 3 Pugs. (N.B.) 313; cf. Butler v. Crips,
1704, 1 Salk. 130). A bill payable to “---------order," which is
endorsed by the drawer, is deemed to be payable to drawer’s' 
order. (Chamberlain v. Young, [1893] 2 Q.B. 206.)

A bill is sometimes drawn in the form “pay to your own 
order” when the drawee acts in two different capacities, e.g., if 
he be in business on his own account, and also agent for some
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other person interested in the bill (Chalmers, p. 17; see Holds- 
worth v. Hunter, 1830, 10 B. & C. 449). In such a case the in­
strument is not a bill which can be enforced until the drawee has 
endorsed it away. (Cf. R. v. Bartlett, 1841, 2 M. & R. 362.)

Tin itayte.
The provisions of the Act relating to a payee apply, with the 

necessary modifications, to an endorsee under a special endorse­
ment (see. 67.)

Payable to tiro or more payees, etc.
I’rior to 1906, sub-secs. 2 and 3 of this section and sub-secs; 

4 and 5 of sec. 21 formed one section.
The Act makes a material alteration in the law in allowing a 

bill to be made payable to persons in the alternative, nnlessi 
there is apparent community of interest. Blanckenhagei. v. 
Blundell, 1819, 2 B. & Aid. 417; cf. Holmes v. Jacques, I860, 
L.R. 1 Q.B. 376, and Watson v. Evans, 1863, 32 L.J. Ex. 137; 
Chalmers, p. 21.)

An instrument payable to the “order of J.B.G. for W.M.” 
is a note, and negotiable, but the endorser must see that the pro­
ceeds are applied for M. (Munro v. Cox, 1870, 30 U.C.R. 363.)

A note payable to A. “or to his wife and to no other person’’ 
is the same as if payable to A. alone. (Hoodie v. Rowatt, 1856, 
14 U.C.R. 273.)

A note in the alternative is payable to, and may be sued on 
by. either one of the payees. (Spaulding v. Evans, 1840, 2 
McLean (Am.) 139.)

rayablc to the holder of an office.
Prior to the Act a bill drawn payable to the “treasurer for 

the time being’’ of a society was void for uncertainty. (Cowid 
V Stirling, 1856, 6 E. & B. 333; Yates v. Nash, 1860, 29 L.J. 
CP 306), but an instrument payable to A.B., treasurer of, etc., 
or to his successor in office, or order was held to be a note, the 
words “or to his successors in office’’ being void. (McOregoi* 
v. Paly. 1855, 5 C.P. 126; cf. Patton v. Melville, 1861, 21 U.C. 
R. 263. «here the words following the payee’s name were held 
to Is- descriptive only.)

Sec. ie.
Payable to 
or to the 
order of.
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20. The drawee must he named or otherwise indicated in a 
bill with reasonable certainty. 53 V., c. 33, s. 6. Eng. s. 6.

As to a fictitious drawee, sec see. 26.
As to filling up blanks, see sec. 31.
The indication of the drawee seems indispensable to the 

rights, duties and obligations of all the parties, for the payee 
cannot otherwise know upon whom he is to call to accept and 
pay the bill ; nor can any other person know whether it is ad­
dressed to him or not, and whether he would be justified in ac­
cepting and paying the bill on account of the drawer (Story, 
sec. 58).

An order not directed to any person is not a bill. (Forward 
v. Thompson, 1884, 12 U.C.R. HO; McPherson r, Johnston, 
1894, 3 lt.C.K. 466.)

B. writes an aeeeptance upon an instrument in the form of a 
bill, but addressed to no one. He is not liable as an acceptor 
(Peto v. Reynolds, 1854, 9 Ex. 410, 11 Ex. 418), but may be 
liable as the maker of a note. (Fielder v. Marshall, 1861, 30 
L.J. C.P. 158.)

Instrument in the form of a bill payable to drawer’s order, 
not containing the name of a drawee, but expressed to be pay­
able “at No. 1 Union Street, London.’’ B., who lives there, ar- 
cepts it. He is liable as acceptor. (Gray v. Milner, 1819, 8 
Taunt. 739.)

An instrument in the form of a bill containing, where the 
address to tile drawee should be, the words “at Messrs. B. & 

Co. is a bill addressed to B. & Co. (Shuttleworth v. Stephens, 
1808, 1 Camp. 407.)

21. When a bill contains words prohibiting transfer, or in­
dicating an intention that it should not be transferable, it is 
valid as between the parties thereto, but it is not negotiable.

2. A negotiable bill may be payable either to order or to 
bearer.

3. A bill is payable to bearer which is expressed to be so 
payable, or on which the only or last endorsement is an endorse­
ment in blank.
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4. Where a bill is not payable to bearer, the payee must be Sec. 21. 
naiuetl or otherwise indicated therein with reasonable certainty. ^yl“.i lly of

5. Where the payee is a fictitious or non-existing person, the Fictitious 
hill may be treated as payable to bearer. 53 V., c. 33, ss. 7 payi< 
and S. Kng. ss. 7 and 8.

Prior to lWii the first three sub-sections of this section and 
see. 22 formed one section, and sub-secs. 4 and 5 formed one sec­
tion with sec. 19.

Prohibiting transfer.
A bill expressed to be payable to a particular person is pay­

able to order, if it does not contain words prohibiting transfer 
or indicating an intention that it shall not be transferable (sec.
22). The acceptor of a bill payable to drawer or order, when 
accepting it, strikes out to the words “or order’’ and writes over 
his acceptance the words “in favour of drawer only.” The 
negatin' ilitv of the bill is not affected. (Decroix v. Meyer, 1890,
2.7 tj.li.l). 343, affirmed sub nom. Meyer v. Decroix, [1891] A.
C. 520, 4 R.C. 249.) A bill negotiable in its origin continues to 
hi' negotiable until it has been (a) restrictively endorsed or (b) 
discharged by payment or otherwise (sec. ti9).

Where a cheque payable to C.’s order was crossed “account 
of National Hank, Dublin,” it was held that these words 
did not prohibit further transfer, and that the bank, having 
credited (’. with the amount, could sue the drawer. (National 
Bank v. Kilke, [1891] 1 Q.B. 435.)

A person who puts his name on the back of a non-negotiable 
note payable to another cannot be sued as endorser ( West v.
Bonn, 1847, 3 U.C.R. 290; a case of a note payable to a par­
ticular person, Lut not expressed to be payable to his order.
Such a note is now payable to order if it does not contain words 
prohibiting transfer or indicating an intention that it shall not 
l« transferable (see. 22). As to the other objection to the lia­
bility of the defendant in the case cited, namely, that when he 
put his name on the back the note had not been endorsed by the 
Payee, see now notes to sec. 131.)

As to the assignment of a non-negotiable bill as a chose in 
action, see notes at the beginning of Chapter XL., infra.



374 BILLS OP EXCHANGE ACT, B.S.C., C. 119.

Seo. 21. Payable either to order or bearer.
As to when a hill is payable to order, see sec. 22.
Where a bill is negotiable in its origin, it continues to be 

negotiable until it has been, (a) restrictively endorsed ; or, (6) 
discharged by payment or otherwise (see. 69.)

The only or last endorsement.
Sub-sec. 3 alters the law. It was intended to bring the law 

into accordance with the mercantile understanding by making 
a special endorsement control a previous endorsement in blank 
(Chalmers p. 25). Before the Act it was held that where a bill 
was endorsed in blank, its negotiability to bearer was not affected 
by a subsequent special endorsement (Walker v. Macdonald, 
1848, 2 Ex. 527), though the special endorser was liable on his 
endorsement only to such parties as made title through it (Smith 
v. Clarke, 1794, Peake, 225), cf. Sovereign Bank v. Gordon, 
1905, 9 O.L.R. at p. 150.

A blank endorsement may be converted by any holder of the 
bill into a special endorsement (sec. 67).

Payee must be named or otherwise indicated with reasonable cer­
tainty.

A bill may be made payable to the holder of an office for the 
time being (sec. 19).

Extrinsic evidence is admissible to identify the payee when 
misnamed, or when di-signutcd by description only, but not to 
explain away an uncertainty patent on the bill. (Soares v. 
Glyn, 1845, 8 Q.B. 24.)

Thus, un instrument payable “to the order of the Treasurer 
of Portugal” (Soares v. Glyn, supra; cf. Holmes v. Jaques, 
1866, L.R. 1 ().B. 376) or to the trustees of an insolvent firm, 
without naming them (Auldo v. McDougall, 1833, 3 O.S. 199) 
is sufficiently certain, and extrinsic evidence may be given to 
identify the payee or payees described.

Similarly if a bill is payable to John Souther & Son. evi­
dence may be given that John Souther & Co. were intended to 
be named. (Wallace v. Souther, 1889, 16 S.C.R. 717; cf. Willis 
v. Barrett, 1816, 2 Stark, 29.)

But if a bill be drawn in the form “pay -----  or order"
evidence is not admissible to shew that C. was intended to be
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thv payee (K. v. Randall, 1811, R. & R. 195) and the bill can- Sec. 21. 
not lie recovered oil by the person to whom it was given, either p„yee must 
ns paver or bearer, unless he inserts his name in the blank. I» mimed or 
(Mutual Safety v. Porter, 1851, 2 Allen (N.B.) 230.) The per-indicated- 
son in pnssi-ssion of a bill has primii facie authority to fill up 
tlie blank in any way he thinks fit (secs. 31 and 32).

A hill payable to “------order” and endorsed by the drawer,
i< payable to the drawer’s order. (Chamberlain v. Young,
[1893 ) 2 ().H. 206.)

If the payee is wrongly designated or his name is misspelt, 
lie may endorse the bill as therein described, adding his proper 
signature (sec. 64).

Ptiyi i a fictitious or non-existing person.
Fur the sake of convenience of comparison a summary of the 

facts nf some of the leading eases precedes the discussion of sub­
sec. 5.

1. A bill purporting to be drawn by A. to the order of C.
A Co., and to be endorsed by them, is accepted by the drawee 
payable at his hankers’. The bankers pay it at maturity. A. 
is a correspondent of the aeceptor’s, who often draws bills in 
favour of C. & Co. It turns out afterwards that the names and 
signatures of the drawer ami payees were forged by the accep­
ter's elerk, who obtained the money. Under these circumstances 
C. & Co., are fictitious payees and the bankers can debit the 
acceptor's account with the sum so paid (Hank of England v.
Vagliano, 11891] A.C. 107; discussed, 7 L.Q.R. 216, 10 L.Q.R.
41 As to the result if the bill had really lieen drawn in favour 
of ('. & Co., and their signature had been forged, see sec. 49.

2. A elerk, by false pretences, induces the plaintiff, his em­
ployer, to draw cheques in favour of B., a fictitious, non-existing 
person. He then forges an endorsement in B.’s name, and nego­
tiates Hie cheques to the defendant for value. The hankers pay 
the defendant. The plaintiff cannot recover from the defendant 
the money so paid. (Glutton v. Attenborough, [1897] A.C. 90; 
cf. Vinden v. Hughes, [1905] 1 K.B. at p. 800.)

3. X. was the assistant superintendent of the plaintiff, a life
ir ........... company, and the local agent at one of its branches.
■V sent in a number of fictitious applications for insurance in 
the names of existing persons. Subsequently he represented to 
the company that the insured persons were dead and that the



376 BILLS OP EXCHANGE ACT, R.S.C., C. 119.

Sec. 21.

Payee a 
fictitious nr 
non-existing 
person.

claims were payable, and sent in to the head office claim papers 
with forged signatures. Thereupon the company sent to N. 
cheques made by the company in favour of the alleged claim­
ants and payable at a branch of the defendant bank. N. forged 
the payees' names, and the cheques were presented to and paid 
by the bank in good faith (to whom or how did not appear) 
and the amounts charged to the company’s account. Held, that 
under the circumstances the cheques must be regarded as pay­
able to fictitious or non-existent persons, and therefore payable 
to bearer, and the bank was justified in paying and charging 
the company with the amounts. (London Life Ins. Co. v. Mol- 
sons Hank, 1904, 8 O.L.R. 238.)

4. The plaintiffs’ confidential clerk made out a number of 
cheques to the order of various customers of the plaintiffs’ for 
sums not actually owing to the respective customers at the time 
the cheques were signed, obtained the plaintiffs’ signature there­
to, misappropriated the cheques, forged the payees’ endorse­
ments anil negotiated the cheques with the defendant, who gave 
full value for them in good faith and obtained payment of them 
from the plaintiffs’ bankers. Held, that tile payees were not 
“fictitious” persons, and the plaintiff's were entitled to judgment 
for the amounts of the cheques. (Vinden v. Hughes, 11905] 1 
K.H. 795.)

5. W. by falsely representing to the plaintiff that he had 
agreed to purchase from K. certain shares then held by K. in a 
company, and that he had arranged to resell the shares at a 
profit, induced the plaintiff to agree to assist him in financing 
the transaction. For this purpose the plaintiff drew a cheque 
on the C. Hank payable to K. or order for the amount of the 
purchase-money, which cheque was delivered to W. in order that 
he might hand it to K. in payment for the shares. W. forged 
K.’s endorsement to the cheque and paid it into his own account 
with the defendant bank, who credited him with the amount, 
ami collected the money from the C. Hank. W. had not agreed 
to buy any shares from K., ami K. had at the time no shares in 
the company. Held, that the payee was not a “fictitious person" 
and that tile defendant bank was liable to pay to the plaintiff 
the amount of the cheque as damages for conversion of the 
cheque. (Macbeth v. North and South Wales Bank, (1906] 2 
K.H. 718.)
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6. A bill purporting to be drawn by A. and endorsed in blank See. 21.
by C, the payee, is accepted supra protest for the honour of the Payee a 
drawer. It turns out that A.’s signature was forged, and that fictitious or 
C. was a fictitious person. The acceptor for honour is estopped "'B
from setting up these facts if the bill is in the hands of a holder
in due course. (Phillips v. im Thurn, 1865, 18 C.B.N.S. 694, L.
Ii. 1 C.P. 463.)

7. By arrangement between the endorsee and acceptor a bill 
is drawn and endorsed in the name of a deceased person. The 
endorsee can recover from the acceptor. (Ashpitel v. Bryan,
1863, 33 L.J. Q.B. 328; cf. Vagliano v. Bank of England, 1889,
23 Q.B.D. at p. 260.)

Payer a fictitious or non-existing person.
Sub-sec. 5 was inserted in committee in place of a clause 

working out in detail the effect of the cases. The words “or 
non-existing” seem superfluous; but they were probably in­
tended to cover the case given in Illustration 7 (see summary 
of the facts of the leading cases, supra). Chalmers, p. 22.

The acceptor of a bill by accepting it is precluded from deny­
ing to a holder in due course the existence of the drawer, the 
genuineness of his signature, and his capacity and authority to 
draw the bill, or the existence of the payee and his capacity to 
endorse (sec. 129). This was the law before the Act, the law 
in Ibis respect being based on the principle of estoppel. The 
genuineness of the endorsement of the payee was, however, a 
matter us to which, except in one special instance, no estoppel 
prevailed. This exception was that a bill drawn to the order of 
a fictitious or non-existing payee might be treated as payable 
to hearer but the estoppel applied only against the parties who 
at the time they became liable on the bill were cognizant of the 
fictitious character or of the non-existence of the supposed payee.
After the passing of the Act, the Court of Appeal in England, 
in its celebrated case of Vagliano v. Bank of England, held that 
the Act did not extend the exception, and that “fictitious” 
meant fictitious to the knowledge of the party sought to be 
charged upon a bill (23 Q.B.I). 243; see the judgment of Bowen,
L.J., especially at pp. 257, et scq., where the cases are reviewed).
It was held, however, by the House of Lords (Bank of England 
v. Vagliano, [1891] A.C. 107) that such a qualification of the 
express words of the statute could not be properly implied from
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the earlier eases. If the payee is fictitious or non-existing, the 
bill may, as regards all persons, be treated as payable to 
bearer. It was held further that the word “fictitious” is appli­
cable not only to a creature of the imagination having no real 
existence, blit also to a real person named as payee who has not, 
and never was intended by the drawer to have, any right upon 
or arising out of the bill. The section applies, although the bill 
(so culled) is not in reality a bill, but is in fact a document in 
the form of a bill manufactured by a person who forges the 
signature of the named drawer, obtains by fraud the signature 
of the acceptor, forges the signature of the named payee, and 
presents the documents for payment, both the named drawer and 
the named payee being entirely ignorant of the circumstances 
(«bid.).

The Yagliano Case was applied by the Court of Appeal for 
Ontario in London Life v. Molsons Hank, 1904, 8 O.L.R. 238. 
In the London Life Case there was a real drawer. In the Vag- 
liano Case the name of the pretended drawer was forged, but the 
acceptor was estopped from denying the genuineness of the 
drawer's signature. In neither east- was there any genuine 
transaction on which the bills could lie based. A real difference 
between the two cases is that in the Loudon Life Case the drawer 
really intended its cheques to be paid to the named payees while 
in the Vagliano Case the drawer had no intention to pay any 
one, his name having been forged.

In Clutton v. Attenborough, [1897] A.C. 90 the drawers 
believed and intended the cheque to be payable to the order of 
a real person, but in fact there was no such person ns the named 
payee, and it was held that the case came within the section, and 
the cheque might be treated as payable to bearer.

Both the Vagliano Case and Clutton v. Attenborough were 
distinguished in Vinden v. Hughes, [1905] 1 K.B. 795. In that 
case the drawers signed cheques at the instance of their clerk 
and cashier in favour of various customers to whom the drawers 
did not owe anything or did not owe an amount equal to that 
mentioned in the cheques payable to them respectively. The 
clerk forged the payees’ endorsements, and negotiated the 
cheques to a holder for value in good faith who in turn obtained 
payment from the drawers’ hankers. Warrington, J., who tried 
the case distinguished Clutton v. Attenborough because there 
the payee was a non-existing rather than a fictitious person. He
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iilsn distinguished the Vagliano Case because in that case there See. 21. 
Wlis mi drawer in fact and the use of a name as payee was a i>„jrce a 
mere fiction, whereas in the ease before him the drawer intended fictitious or 
to issue the document and intended to issue it with the name of ™^*llltlng 
the particular payee upon it, that payee lieing a real person.
Warrington, J., refers especially to the judgment of Lord Her- 
srlii'il, j 1891] A.C. at p. 152, as summing up the meaning of 
“fictitious” as applied to a real person, namely that the payee 
is named “by way of pretence only, without the intention that 
he shall be the person to receive payment.”

Vindcn v. Hughes was approved and followed in the case of 
Macbeth v. North & South Wales Bank, [1906] 2 K.B. 718, 
decided by Bray, J. At p. 725, he says :—

"The plaintiff was told that Kerr was an engineer formerly 
living at Bootle, but then near Manchester. That was true. He 
was told that Kerr had agreed to sell the 5,000 shares to White.
That was untrue, and he in fact held no shares. There had 
bts-n no such transaction, hut the plaintiff believed the state­
ments made to him, and made the cheque payable to Kerr in 
order that he and no one else should get the money. Can Kerr, 
under such circumstances, be said to be a fictitious payee? I 
will first examine the authorities. In Vindcn v. Hughes, [1905]
1 K.B. 795, the facts were, in my opinion, indistinguishable 
from the present case. Vindcn had a real person in his mind 
when lie drew the cheque, although in fact the payee was not 
his creditor as he supposed, and had had no transaction with 
him giving rise to such a debt. He had been deceived by his 
clerk, hut he intended the payee and no one else to receive the 
money. Warrington, J., held that the payee was not fictitious, 
lie says (at p. 802) : “It was not a mere pretence at the time he 
drew it. He had every reason to believe, and he did believe, 
that the cheques were being drawn in the ordinary course of 
business for the purpose of the money being paid to the persons 
whose names appeared on the face of those cheques.” That
ms ms to me to tit exactly the present ease........................... Kerr
was a real person intended by the plaintiff, the drawer, as I 
have found, to be the person who should receive payment. It 
is a fallacy to say that Kerr was fictitious because he had no 
shares and had never agreed to sell any to White. The plaintiff 
believed he had, and intended him, and no one else, to receive 
the money. It seems to me that when there is a real drawer who
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has designated an existing person as the payee and intended that 
that person should be the payee, it is impossible that that payee 
ean be fictitious. I think that the word “fictitious” implies that 
the name has been inserted by the person who 1ms put it in for 
some dishonest purpose, without any intention that the cheque 
should be paid to that person only, and therefore it is that such 
a drawer is not permitted to say what he did not intend, viz., 
that the cheque shall be paid to that person only, and the only 
way of effecting this is to say that it shall be payable to bearer. 
It matters not in my opinion how much the drawer of the cheque 
may have been deceived, if he honestly intends that the cheque 
shall be paid to the person designated by him. I think War­
rington, J., has not in any way misread the judgments in Bank 
of England v. Vagliano. I think his decision and mine are 
really founded on the principles laid down in that ease.”

It is difficult to reconcile Vinden v. Hughes and Macbeth v. 
North & South Wales Bank with London Life v. Molsons Bank. 
If Warrington and Bray, JJ., have not “misread the judgments 
in Bank of England v. Vagliano,” the last mentioned case 
decides that a named payee, being a real person intended by 
the drawer to be the payee, is not “fictitious or non-existing" 
within the section, notwithstanding that there is no real trans­
action between the drawer and the payee upon which the bill 
might be based and which would justify the payee in endorsing 
the bill. If, however, this proposition is applied to the facts 
in the London Life Case, one seems to be driven to a conclusion 
contrary to that at which the Court of Appeal for Ontario 
arrived. If the local insurance agent in that case had invented 
names instead of using the names of actual persons who lived 
in his district, cheques made out in favour of such invented 
names would have boon payable to “non-existing” persons 
within the principle of Clutton v. Attenborough. The agent, 
for his own purposes and doubtless in order to lessen the risk 
of the company's discovering that the insurances had no real 
existence, used the names of real persons. Such persons were 
intended by the drawer to receive payment. “It matters not 
in my opinion,” says Bray, J., supra, “bow much the drawer of 
the cheque may have been deceived if he honestly intends that 
the cheque shall be paid to the person designated by him." 
According to Bray, J., the principle of the statutory provision 
is that the drawer, who for some dishonest purpose has inserted
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the name of a fictitious or non-existing person, necessarily could See. 21. 
not have intended that the cheque should be payable to such Payee a 
person only, and therefore he must be deemed to have made it fictitious or

imn.tvviat inonon-existing
person.payable to bearer.

In the Australian case of City Bank v. Rowan, 1893, 14 N.S.
W.R. ( Law) 137, the facts were very similar to those in Vinden v. 
Hughes. It was falsely represented to the defendants that cer­
tain goods had been sold to them by James Shackell & Co. and 
were ready to he delivered, and the defendants were induced to 
become makers of a note in favour of the alleged vendors for 
the purchase price of the goods. In fact the firm of James 
Shackell & Co., had ceased to exist, although James Shackell a 
former member of the firm resided in Melbourne, where the firm 
formerly carried on business. The payees’ name was forged and 
the note negotiated to the plaintiff who took in good faith. It 
would seem that the case might have been disposed of in the 
plaintiff’s favour on the ground that the note was payable to a 
non-existing person. The court reached the same conclusion, 
but based its division upon the ground that the ease fell “pre­
cisely within the law laid down in Bank of England v. Vagliano, 
which is to the effect that wherever the name inserted as that 
of payee in a bill or note is inserted without any intention that 
payment shall only be made in conformity therewith, the payee 
becomes a fictitious person within the meaning of the Bills of 
Exchange Act and that such bill or note may be treated by a 
legal holder as payable to bearer.’’ It is not easy to see the 
application of this doctrine to the facts before the court as the 
makers of the note did in fact intend that the named payees 
should receive payment in conformity with the terms of the 
note. The judgment then proceeds, as follows, laying down a 
similar doctrine to that upon which the Court of Appeal relied 
iu the bunion Life Case: “Here James Shackell & Co. the sup- 
pouil payees, even if an existing firm, had no interest in the 
note, no right to endorse it or be paid upon it, and as they had 
not, then no person as payee had any such right. The payees 
were accordingly fictitious persons, and the plaintiffs are there­
fore holders of this note as if it were payable to bearer, and may 
ns such holders sue the defendants ns makers.’’

When a bill is payable to the order of a fictitious person, 
it is obvious that a genuine endorsement can never be obtained. 
The Act makes such a bill payable to bearer. But inasmuch

i
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ns a hill payable to one person, in the hands of another, is pat­
ently irregular, it is clear that the bill should be endorsed, and 
perhaps a boni fide holder would Ik- justified in endorsing it in 
the payee’s name. Though the bill may be payable to bearer, it 
is clear that a holder who is party or privy to any fraud acquires 
no title. What the Act has done is to declare that the mere fact 
that a bill is payable to a fictitious person shall not affect the 
rights of a person who has received or paid it in good faith. 
Chalmers, p. 23.

The signature of a fictitious person must be distinguished 
from (a) the forged signature of a real person, and (6) the 
signature of a real person using a fictitious name—for instance, 
John Smith may trade as “The Birmingham Hardware Com­
pany,” and sign accordingly. (Chalmers, p. 24 ; see, too, Schultz 
v. Astley, 1836, 2 Bing, N.C. 544, where Thomas Wilson Rich­
ardson drew a bill as Thomas Wilson; sec sec. 132.)

The estoppels which bind an acceptor as such have been re­
ferred to above ; those which bind a drawer or endorser as such 
are defined by sec. 130. As to estoppel by negligence, see notes 
to sec. 49.

Where a bill is drawn payable to a deceased person in ignor­
ance of his death, his personal representatives may enforce the 
bill. (Murray v. East India, 1821, 5 B. & Aid. 204.)

22. A bill is payable to order which is expressed to be so 
payable, or which is expressed to be payable to a particular 
person, and does not contain words prohibiting transfer or indi­
cating an intention that it should not be transferable.

2. Where a bill, either originally or by endorsement, is ex­
pressed to be payable to the order of a specified person, and 
not to him or his order, it is nevertheless payable to him or 
his order, at his option. 53 V., c. 33, s. 8. Eng. s. 8.

Prior to 1906, this section and the first three sub-sections of 
sec. 21 formed one section.

Sub-see. 1 alters the law and adopts the Scotch rule. Before 
the Act it was held that a bill or note drawn payable to a par­
ticular person, without the addition of “or order” or other 
words authorizing transfer, was not negotiable, Plimley v. West- 
ley, 1835, 2 Bing, N.C. at p. 251 ; Harvey v. Bank of Hamilton,
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18sS, 16 S.C.R. 714, S.C. Cas. 129; otherwise as to an endorse- Sec. 22. 
mint, Edie v. East India Co., 1761, 2 Burr, 1216; cf. Goodwin v.
Koliarts, 1875, L.K. 10 Ex. at p. 357 ; see notes to sec. 67.)

If the acceptor of a bill payable to drawer or order, when 
accepting it, strikes out the words “or order,” and writes over 
liis acceptance the words “in favour of drawer only,” the alter­
ation is immaterial and the negotiability of the bill is not 
affected. (Dccroix v. Meyer, [1891] A.C. 520, 4 R.C. 249.)

If a person writes across a bill that which unqualified would, Words quid- 
in ordinary course, import a clean acceptance of a bill, and in- 
tends to qualify its operation, he must do so by plain and intel- mu„t bo 
ligihle language, and make that qualification sufficiently part uimmbig- 
of the acceptance itself to be intelligible in the ordinary course UOU8' 
of business. (Decroix v. Meyer, supra.)

If a bill contains words prohibiting transfer or indicating 
an intention that it should not be transferable, it is valid as 
between the parties, hut it is not negotiable (sec. 21).

Cf. secs. 68 and 69.
Hub-sec. 2 is declaratory (Smith v. McClure, 1804, 5 East,

476). It provides that a bill payable “to the order of C.” is 
in legal effect the same as “to C. or order.” C. can demand 
payment without giving an endorsement except by way of re­
ceipt. lie need not endorse so as to make himself liable on the 
lull (cf. Cariosi v. Kenealy, 1848, 12 M. & W. 189). Like any 
other person who receives money, he is bound to give a receipt 
(cf. Ijorkridge v. Lacey, 1870, 30 U.C.R. 494.)

Cf. notes to sec. 95 of the Bank Act, supra, p. 216 as to de­
posit receipts.

23. A bill is payable on demand,— Payable on1 demand
(a) which is expressed to be payable on demand, or on pre- when.

sentation ; or,
(6) in which no time for payment is expressed.
2. Where a bill is accepted or endorsed when it is overdue, Endorsed 

it shall, as regards the acceptor who so accepts, or any endorser 3^” ovcr 
who so endorses it, be deemed a bill payable on demand. 53 V., 
c 33, s. 10. Eng. s. 10.

The corresponding section of the English Act has in sub­
sec. 1, clause (o), the words “or at sight” after the words “on
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Sec. 2.3.
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demand.” These words were in the Canadian bill as introduced 
into the House of Commons in 1890, hut were struck out in com­
mittee.

If a bill is not payable on demand, three days of grace arc, 
in every case, where the bill itself does not otherwise provide, 
added to the time of payment (sec. 42). The effect of the Act 
is that hills payable on presentation are demand drafts and are 
not entitled to days of grace, hut that sight drafts, in accor­
dance with the custom prevailing in this country prior to the 
Act, are entitled to days of grace. In England bills payable at 
sight as well as those payable on presentation are demand drafts 
and not entitled to days of grace.

The English Act in this respect reproduced the effect of the 
statute, 34 & 35 Viet., c. 74. Prior to that statute it was doubt­
ful whether or no days of grace attached to such bills. Chal­
mers, p. 30.

Clause (6) of sub-sec. 1 is declaratory. Before the Act a 
hill payable generally was payable on demand. (Whitlock v. 
Underwood, 1823, 2 B. & C. 157.)

A bill payable on demand is devilled to be overdue for the 
purposes of negotiation, when it appears on the face of it to 
have been in circulation for an unreasonable length of time 
(sec. 70). A demand bill must be presented for payment within 
a reasonable time after its issue, in order to render the drawer 
liable, and within a reasonable time after its endorsement, in 
order to render the endorser liable (sec. 86). The provisions of 
the Act applicable to a bill payable on demand apply to a cheque 
except as otherwise provided in Part III. (sec. 165). As to 
presentment for payment of a note payable on demand, see 
sees. 180 & 181. As to presentment for acceptance, see sec. 75.

A bill payable otherwise than on demand is overdue after 
the expiration of the last day of grace (cf. Leftlcy V. Mills, 
1791, 4 T.R. 170). As to the negotiation of an overdue bill, see 
see. 7n.

A bill may be accepted when it is overdue (sec. 37).
Before the enactment of sub-sec. 2 the English law on the 

subject dealt with was very obscure ; but it had been held in the 
United Stall's that where a bill was endorsed after maturity, 
the endorser was entitled to have it presented for payment, and 
to receive notice of dishonour in the event of non-payment, 
within a reasonable time. Otherwise, if an endorser took up a
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dishonoured bill, and re-issued it on his original endorsement, 8ig. 23. 
for his liability was then fixed. The present sub-section gives 
effect to the American rule. Chalmers, p. 31. The rule here 
before the Act was probably the same as it was in the United 
States. (Davis v. Dunn, 1850, 6 U.C.R. 327.)

24. A hill is payable at a determinable future time, within rviormin- 
the meaning of this Act, which is expressed to be payable,— tune^ulur<

(a) at sight or at a fixed period after date or sight ; Sight.
(fc) on or at a fixed period after the occurrence of a specified g|l<viged 

event which is certain to happen, though the time of hap- event, 
laming is uncertain. 53 V., c. 33, s. 11 ; 54-55 V., c. 17, s.
1. Eng. s. 11.

The corresponding section of the English Act omits the words 
"at sight or” at the beginning of clause (a). These words 
were added to the Canadian Act by amendment in 1891.

When similar words were struck out of the section in the 
hill of 1890 which corresponds to the present sec. 23 (see notes 
to that section) the effect was to declare that a sight draft was 
not payable on demand. Hence the necessity to insert the 
words in see. 24, so as to include sight drafts in the category of 
bills payable at a determinable future time.

Subject to the provisions of the Act, when a bill payable 
at sight or after sight is negotiated, the holder must either pre­
sent it for acceptance or negotiate it within a reasonable time 
(see. 77). Presentment of such a bill for aeceptanee is neces­
sary in order to fix the maturity of the instrument (sec. 75).

As to the due date of bills payable as described in this sec­
tion. see sees. 44, 45 and 46. See also sec. 150 (acceptance for 
honour).

When a bill is not payable on demand, it is duly presented 
for payment if presented on the day it falls due (sec. 86). Three 
days of grace, where the bill itself does not otherwise provide, 
arc added to the time of payment as fixed by the bill, and the 
bill is due and payable on the last day of grace (sec. 42).

Emit which is certain to happen.
An instrument payable on a contingency is not a bill and 

the happening of the event does not cure the defect (sec. 18).
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Sec. 24. The following are valid, namely orders or promises to pay
Event which 1. ten days after the death of A. (Colehan v. Cooke, 1T42,
I» certain Wiliés, 393, 399, 4 R.C. 184, 190.)
to ppen. o two months after H. M. Ship Swallow is paid off. (Cole­

han v. Cooke, supra.)
3. on the 1st of January, when A. comes of age. (Goss v. 

Nelson, 1757, 1 Hurr. 226.)
4. one year after notice. (Clayton v. Gosling, 1826, 5 B. & 

C. 360.)
5. one year after my death. ( Roffey v. Greenwell, 1839, 10 

A. & E. 222.)
6. two months after demand in writing. (Price v. Taylor, 

1860, 5 H. & N. 540, 29 L.J. Ex. 331.)
7. five years after the opening of the S. Railway. (Ex parte, 

Gibson, 1869, L it. 4 Ch. 662, sed quaere; see contra, Blackman 
v. Lehman, 1879, 35 Amer. R. 57.)

8. at a specified date, with a proviso that “if the defendant 
should sooner dispose of or sell certain lands, etc., then the note 
shall be payable on demand at said bank.” (Elliott v. Beech. 
1886, 3 Man. R. 213 ; cf. Massey v. Perrin, 1892, 8 Man. R. 457.)

9. seventeen months after date I promise to pay to A. or 
order £50 without interest, or three years and five months after 
date with two years' interest. (Ilogg v. Marsh, 1849, 5 U.C.R. 
319.)

25. An inland bill is a bill which is, or on the face of it pur­
ports to be,—

(а) both drawn and payable within Canada ; or,
(б) drawn within Canada upon some person resident therein.
2. Any other bill is a foreign bill.
3. Unless the contrary appears on the face of the bill, the 

holder may treat it as an inland bill. 53 V., c. 33, s. 4. Eng. 
s. 4.

A foreign bill if dishonoured must be duly protested (sec. 
112) whereas, except in the Province of Quebec, it is not neces­
sary to note or protest an inland bill (sec. 113), notice of dis­
honour alone being sufficient.

Where a foreign note is dishonoured, protest thereof is un­
necessary, except for the preservation of the liabilities of endor-

Inland bill 
defined.

Other bills.
Prosump­
tion.
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svrs (sis'. 187). See sec. 177 as to when a note is a foreign or Sec. 25. 
an inland note. Inland or

Sub-sec. 2 is new. The result appears to be that though a foreign bill, 
bill purports to be a foreign bill, the holder may nevertheless 
shew that it is in fact an inland bill for the purpose of excusing 
protest ; while if it purports to be an inland bill though really 
a foreign bill, he may treat it, at his option, as either. Chalmers, 
p. 17.

"ITiless the contrary appears on the face of the bill,” 
unless something on the face of the bill indicates that it is a for­
eign hill, the holder may treat it as an inland bill, although it 
does not purport to be (a) both drawn and payable within 
Canada, or (6) drawn within Canada upon some person resident 
therein.

As to place of payment for purposes of presentment, if no 
place of payment is specified in the bill, see sec. 88. As to mea­
sure of damages when a bill is dishonoured abroad, see sec. 136.
As to conflict of laws, see secs. 160 et seq.

In order to determine whether a bill is inland or foreign,
Canada is treated as one country, but for the purposes of pri­
vate international law or conflict of laws, the various provinces 
are to he treated as separate countries, and the consequence of 
the contracts entered into by the various parties to a bill may be 
governed by provincial law. (See Chapter L., secs. 160, et seq., 
infra, and notes to sec. 10, supra.)

The following are inland bills:—
1. A bill is drawn in Toronto on a merchant in Montreal.

It is accepted payable in Montreal, but is endorsed in New York.
(Chalmers p. 16; cf. sec. 161 and Lebel v. Tucker, 1867, L.R.
3 tj.lt. 77.)

A bill is drawn in Toronto on B. who resides in Mont­
real, It. accepts it payable in New York. (Chalmers, p. 16.)

3. A bill is drawn in Toronto upon a merchant in New York, 
payable in Toronto, and is accepted. (Cf. Amner v. Clark,
1835, 2 C.M. & U. 468, and sec. 162 ; if the bill were not drawn 
payable in Toronto, it would in its origin be a foreign bill, and 
would, presumably, continue so, though subsequently accepted 
payable in Toronto : Chalmers, p. 16.)

26. Where in a bill drawer and drawee arc the same person, Bill or note, 
or where the drawee is a fictitious person or a person not hav-
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Sec. 26. 

Option.

Bill or note.

ing capacity to contract, the holder may treat the instrument, 
at his option, either as a hill of exchange or as a promissory 
note. 53 V., c. 33, s. 5. Eng. s. 5.

Of. sec. 21 ns to fictitious payee.
As to incapacity to contract, see sec. 47, which provides that 

capacity to incur liability as a party to a bill is co-extensive with 
capacity to contract.

Presentment for acceptance is excused where the drawee is 
a fictitious person or a person not having capacity to contract by 
hill (see. 79). Presentment for payment is dispensed with where 
the drawee is a fictitious person (sec. 92).

Notice of dishonour is dispensed with as regards the drawer 
where (a) the drawer and drawee are the same person ; (6) the 
drawee is a fictitious person or a person not having capacity to 
contract (sec. 107). Notice of dishonour is dispensed with as 
regards the endorser, where the drawee is a fictitious person or 
a person not having capacity to contract, and the endorser was 
aware of the fact at the time he endorsed the bill (sec. 108).

If both drawer and drawee are fictitious persons, the bill 
might perhaps be treated as a note made by the first endorser. 
(Chalmers, p. 18.)

A firm carries on business in London and Liverpool. The 
London house drew a bill on the Liverpool house. The holder 
may treat it as a note made by the London house payable in 
Liverpool; and if it be not paid, the omission to give notice of 
dishonour to the London house is immaterial. (Miller v. Thom­
son, 1841, 3 M. & U. 576; Willans v. Ayers, 1877, 3 App. Cas. 
133.)

A. draws a bill on B. and negotiates it away; B. is a ficti­
tious person. The holder may treat the bill as a note made by 
A. He need not prove presentment or give notice of dishonour. 
(Smith v. Bellamy, 1817, 2 Stark. 223.)

The directors of a joint stock company draw a bill in the 
name of the company, addressed “To the Cashier.” The holder 
may treat it as a note by the company. (Allen v. Sea, 1850, 9 
C.B. 574.)

A document in the form of a banker’s draft drawn by a 
branch bank upon its head office cannot be treated by the bank 
as a bill of exchange, although a holder may sue the bank upon
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it and treat it as either a bill or a note. (London City, etc., Sec. 26. 
liank v. Cordon, [1903] A.C. at p. 250.) Bill or note.

27. A bill is not invalid by reason only,— Valid bill.
(«) I bat it is not dated; Not dated.
(6) that it does not specify the value given, or that anystatementof 

value has been given therefor; value.
(<■) that it does not specify the place where it is drawn or statement of 

the place where it is payable; place.
(</) that it is antedated or postdated, or that it bears date on irregular 

a Sunday or other non-juridical day. 53 V., c. 33, ss. 3 date, 
and 13. Eng. ss. 3 and 13.

Prior to 1906, clauses (0), (6) and (c) were part of sec. 17, 
and clause (d) was part of see. 29.

Although an undated bill may be valid, the issue of an un­
dated bill is irregular and may be attended with some practical 
inconvenience.

As to inserting the date of issue or acceptance, see sec. 30;
cf. sec. 31.

If a date is given, it is presumed to be the true date (sec.
29.)

Any alteration of the date is a material alteration (sec. 146). 
As to conflict of law, sec secs. 160 and 164.
If the date is omitted, the bill is considered as dated on the 

day on which it was drawn (Giles v. Bourne, 1817, 6 M. & S. 
73), and such date may be shewn by parol evidence. (Davis v. 
Jones. 1856, 17 C.B. 625.)

A note dated 7 Nov. 1905, payable “21st November next” 
is payable 21st November, 1906. (Drapeau v. Pominville, 1897, 
Q.R. 11 S.C. 326.)

Value.
The law raises a prima facie presumption of consideration, 

anil therefore it is not necessary to express on the face of the 
bill that value has been given (Hatch v. Trayes, 1840, 3 P. & 
1). 4IG, 11 a. & E. 702). The words “value received” in the 
case of an accepted bill payable to drawer’s order, mean value 
received by the acceptor (Highmore v. Primrose, 1816, 5 M. &
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S«. -7 g, 65), but in a bill payable to a third party, they mean prima 
facie value received by the drawer. (Grant v. DaCosta, 1815, 3 
M. & S. 352.)

Every party whose signature appears upon a bill is prima 
facie deemed to have become a party thereto for value (sec. 58). 
But the value may lie impeached; see notes to that section.

See also notes to sees. 40 and 41 for the rule as to the admis­
sibility of oral evidence in regard to the contracts upon a bill.

Place.
A bill may state an alternative place of payment. (Beeching 

v. Gower, 1810, Holt, N.P.C. 313; cf. Pollard v. Berries, 1803, 
3 B. & P. 335.)

A bill which is made payable elsewhere than at the residence 
or place of business of the drawee, is said to be “domiciled” 
where payable. (Chalmers, p. 15.)

As to presentment for payment of a bill in which no place 
of payment is specified, sec sec. 88.

Under some of the foreign codes, it is necessary that a bill 
should be payable in a place different from that in which it was 
made. This rule prevailed under tile old French law and, for 
a long time, in the Province of Quebec. Long ago, however, the 
merchants of Quebec had adopted the English custom, which was 
sanctioned by the Civil Code of 1866, “la remise de place en 
place’’ not being mentioned in that code as an essential of a bill 
of exchange. (Girouard, p. 16.)

A bank which discounts a bill or note payable at a place in 
Canada different from the place of discount may charge collec­
tion or agency fees as authorized by sees. 93 and 94 of the Bank 
Act.

An acceptance to pay at a particular specified place is not 
on that account conditional or qualified (sec. 38).

Any alteration of the place of payment, or the alteration of 
a bill by the addition of a place of payment without the accep­
tor's assent where the bill has been accepted generally, is a 
material alteration (sec. 146).

Anle-dating and post-dating.
For many purposes a post-dated cheque is equivalent to a 

bill payable after date (Forster v. Mackreth, 1867, 36 L.J. Ex. 
94, L.R. 2 Ex. 163, 4 R.C. 210). For instance, if the cheque is
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presented to the bank on or after the date, the bank paying it See. 27. 
is entitled to eharge the customer in the same way as any other Ante-dating 
drawee of a bill payable on demand, and any other person tak- and pout­
ing the cheque for value (within a reasonable time after thedn'ing. 
dale would doubtless be entitled to treat it as a bill of exchange 
payable on demand. In any case, the person liable upon the 
instrument would be bound to make his arrangements to meet 
it as if it were a bill payable on demand on or after the day of 
its date. (4 R.C. at p. 214.)

A hill bearing date the 1st May, is endorsed by the payee to 
1). It appears that the payee died in the previous April. 1). 
may shew that the bill was post-dated, and he can then recover 
on the hill. (Pasmore v. North, 1811, 13 East 517; Usher v.
Dauncey, 1814, 4 Camp. 97.)

A post-dated cheque given and received with the intention 
that it should be held over and not presented for payment until 
the day of its date, is a bill of exchange, and therefore, in the
iilis' ii...... . express authority, one partner of a firm of solicitors
cannot bind his co-partners by drawing a post-dated cheque in 
the name of the firm. (Forster v. Mackreth, supra.)

The fact that a cheque is post-dated does not make it irregu­
lar within the meaning of sec. 5(i, so as to eharge the holder w ith 
equities of which he had no notice. (Hitchcock v. Edwards, 
lssll, til) L.T.N.8. 63(i ; Royal Bank v. Tottenham, [1894] 2 Q. 
li. 715; Chalmers, p. 34; but sec 4 R.C. 214, where the editor 
says “it could hardly be maintained that a person taking a 
cheque liefore the apparent date would not be put upon enquiry, 
ur would have a better title than the person from whom he re­
ceived it.)

To ante-date a deed in order to defraud a third party is a 
forgery. (Reg. v. Ritson, 1869, L.R. 1 C.C.R. 200. As to bills 
which were ante-dated to defraud creditors, see Re (lomersall, 
lsîfi, 1 Ch. D. 137; Jones v. Gordon, 1877, 2 App. Cas. 625.)

Sunday or other non-juridical day.
The words “or other non-juridical day” are not in the Eng­

lish Act. They were added by the Senate. Their utility is not 
obvious, as no days except Sundays are diet nefasti in Canada.

Legislation having for its object the compulsory observance 
of Sunday, or the fixing of rules of conduct (with the usual 
sanctions) to be followed on that day, is within the jurisdiction
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->7’ of the Dominion Parliament (In re Legislation respecting Ab- 
Bill made orstcntion from Labour on Sunday, 190,1, 35 S.C.R. 581, 592. fob 
dated on lowing Attorney-General for Ontario v. Hamilton Street Rail-
‘un ' way, [1903] A.C. 524), In the latter case the Judicial Com­

mittee held that the Ontario Act “to prevent the Profanation 
of the Lord’s Day” is ultra vires of the Ontario Legislature, as 
being within the exclusive power given to Parliament to login- 
late with regard to criminal law.

It is possible that the decisions just referred to would not 
affect a provincial Act declaring a contract made on Sunday to 
be invalid.

R.S.C. e. 153, see. 5, provides that it shall not be lawful for 
any person on the Lord's Day, except as provided in the Act, 
or in any provincial Act or law now or hereafter in force, to 
sell or offer for sale or purchase any goods, chattels, or other 
personal property, or any real estate, or to carry on or transact 
any business of his ordinary calling, or in connection with such 
calling, or for gain to do, or employ any other person to do, on 
that day, any work, business, or labour. Sec. 16 of the same 
Act provides that nothing ill the Act shall be construed to repeal 
or in any way affect any provisions of any Act or law relating 
in any way to the observance of the Lord's Day in force in any 
province of Canada when the Act comes into force.

So fur ns bills are concerned, sec. 27 declares that a bill is 
not invalid by reason only that it liears date on a Sunday. The 
Act does not say that a bill made on Sunday shall lie valid. 
Such a bill would seem to be affected with illegality, except as 
against a holder in due eourse (see. 58), if the consideration is 
a contract forbidden by statute to be made on Sunday.

In Quebec, before the Act it was held that a note made or 
dated on Sunday for a trade transaction closed the same day 
was void between the immediate partira (Coté v. Lemieux, 1859, 
9 L.C.R. 221 ; cf. Keamey v. Kericli, 1863, 7 L.C.J. 31, where 
the plaintiff, apparently a holder in due course, was held entitled 
to recover on a note made on Sunday. The decision was based 
on the ground that the Quebec Statute merely imposed a pen­
alty, hut was silent as to the effect upon contracts. It was there 
said "The court does not know of any law, either in Canada or 
in England, which declares that a note made on a Sunday, is 
a nullity or void."
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Vnder the Ontario Lord’s Day Act a note made on Sunday Sec. 27. 
in payment of goods sold oil that day, is void, as between the Bill made or 
original parties, but not as against an endorsee for value and dated on 
without notice (Ilouliston v. Parsons, 1852, 9 U.C.R. 681; Crom- 
hie v. Overholtzer, 1853, 11 U.C.R. 55). In the latter case it 
was said “The statute makes void all contracts of sale made on 
a Sunday ; but that a fleets merely the consideration. The plea 
relies on the bare fact that the transaction out of which this 
note arose was illegal as between the parties, without averring 
anything that might make such a defence available against this 
plaintiff, an innocent holder, for all that appears, for value.”

In Begbie v. Levi, 1830, 1 Cr. & J. 180, the court seemed to 
think that a bill issued on a Sunday would be void in the hands 
of a holder with notice, but they suggested qualifications. (Chal­
mers, p. 35.)

28. The sum payable by a bill is a sum certain within tile Sum certain, 
meaning of this Act, although it is required to be paid,—

(a) with interest ; Interest.
(h) by stated instalments; Instalments,
(c) by stated instalments, with a provision that upon default Default.

in payment of any instalment the whole shall become due; 
i 'I according to an indicated rate of exchange or according Exchange, 

to a rate of exchange to be ascertained as directed by the 
bill.

2. Where the sum payable is expressed in words and also Figures and 
in figures, and there is a discrepancy between the two, the sum
denoted by the words is the amount payable.

3. Where a bill is expressed to be payable with interest, un- With 
less the instrument otherwise provides, interest runs from thei,ltFreet- 
date of the bill, and if the bill is undated, from the issue there­
of. 53 V., c. 33, s. 9. Eng. s. 9.

A hill or a note must lie for the payment of a “sum certain”
(sees. 17 and 176). See notes to sec. 17.

An alteration of the sum payable is a material alteration
(see. 146).
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See. 28. With interest.
A bill for £100 payable “with lawful interest” is valid. 

(Warrington v. Early, 1853, 2 E. & B. 763.)
The rate of interest in Canada, whenever any interest is pay­

able by the agreement of parties or by law, and no rate is fixed 
by auidi agreement or by law, is five per centum per annum 
(K.S.C. c. 120, sec. 3). See also notes to sees. 91 and 92 of the 
Bank Act.

Where a bill is dishonoured, the measure of damages, which 
are deemed to be liquidated damages, include interest on the 
amount of the bill from the time of presentment for payment, 
if the bill is payable on demand, and from the maturity of the 
bill in any other case (see. 134).

In ease of conflict of laws, see notes to see. 161, infra.

Interest from date or issue.
A bill does not hear interest until maturity, unless it is ex­

pressed to be payable with interest. Interest expressly made 
payable by a bill is part of the debt, and not merely damages 
for detaining the debt. (Crouse v. Park, 1847, 3 U.C.H. 458.)

As to date, see notes to sec. 27. Issue is defined by sec. 2.

By stated instalments.
A bill payable by two instalments due 1st January and 1st 

July is valid (Carlon v. Kenealy, 1843, 12 M. & W. 139; (Inskin 
v. Davis, 1860, 2 F. & F. 294), but a bill payable “by instal­
ments,” not specifying dates or amounts (Mofl'att v. Edwards, 
1841, Car. & M. 16), or “by ten equal instalments, payable, etc., 
all instalments to cease on the death of A.” (Worley v. Harri­
son, 1835, 3 A. & E. 669) is invalid.

Days of grace must be added to the instalment due-dates 
(Oridge v. Sherborne, 1843, 11 M. & W. 374.)

A promise to pay $100 “to be paid in yearly proportions” 
is a note payable in two years, and parol evidence to shew that 
it was intended to give four years for payment is not admis­
sible. (McQueen v. McQueen, 1852, 9 U.C.H. 536.)

An illustration of clause (c) is afforded by Carlon v. Ken­
ealy, su/ira. In the absence of an acceleration clause, only the 
overdue instalment can be sued for. (Clearahue v. Morris, 
1820, 2 Rev. de Leg. 30.
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Knell instalment is to be treated as a separate bill for pur- See- 28.
nosi’s of presentment and notice of dishonour. statedr instalments.

Kate of exchange.
A bill payable “at exchange as per last endorsement” (Chal­

mers. p. 27), or “payable in Paris or London, at the choice of 
tile holder, according to the course of exchange upon Paris 
(Pollard V. Hcrries, 1803, 3 B. & P. 335) is valid.

Where a bill drawn in a foreign country is made payable in 
Canada but not in the currency of Canada, the amount, in the 
absence of express stipulation, is to be calculated according to 
the rate of exchange for sight drafts at the plaee of payment 
en the day the bill is payable (sec. 163).

The general rule is that a sum payable in a currency other 
than that of the place of payment is to be calculated upon the 
value of such currency at the time of payment. (Cf. llirsch- 
fiehl v. Smith, 1866, L.R. 1 C.P. 340, 353, and Chalmers, p. 28, 
disapproving of Da Costa v. Cole, 1688, Skinner, 272; cf. sec.
164

Prior to the Act it had been held in a number of eases in this 
country that a bill payable according to an indicated rate of 
exchange was invalid as not being for a sum certain.

Discrepancy between words and figures.
A bill is drawn “Pay to the order of C. two hundred pounds.”

In the margin is superscribed £250. This is a bill for £200 only 
and evidence to the contrary is inadmissible. Saunderson v.
Piper. 1839, 5 Iling N.C. 425, 2 R.C. 707, 712.)

A bill is drawn “Pay to the order of C. one hundred,” with 
flflil in the margin. This is a bill for £100. (Rex. v. Elliott,
1777, 1 Leach, C.C. 175.)

A bill in the form “Pay to my order, twenty-five, ten shil­
lings" is sufficient as a bill for £25 10s. ( Phipps v. Tanner,
1833, 5 C. & P. 488.)

Parol evidence is inadmissible to explain a patent ambiguity 
(Saunderson v. Piper, supra). If the sum payable is omitted, 
evidence could not be given to shew the sum for which the bill 
"as intended to be drawn, but the holder would have prima 
Inch authority to fill up the omission (sec. 31).

A bill in which the sum payable is expressed in figures only 
is valid, although there are grave practical objections to draw­
ing a bill in that form.
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Sec. 28.
Discrepancy 
bet ween 
words and 
figures.

True date 
presuinp-

Undated 
bill payable 
after date.

Inserting 
wrong date.

Liability of 
holder. *

B. signs as acceptor a bill with the amount left blank. In the 
margin is £14 (in figures). This is fraudulently altered to £164 
and the hill is filled up for one hundred and sixty-four pounds. 
A holder in due course can recover £40 from B., the giving of 
the acceptance in blank constituting authority to fill up the bill 
for any amount the stamp will cover. (Garrard v. Lewis, 1882, 
10 Q.B.D. 30: see secs. 31 and 32.)

29. Where a hill or an acceptance, or any endorsement on 
a bill, is dated, the date shall, unless the contrary is proved, be 
deemed to he the true date of the drawing, acceptance or en­
dorsement, ns the ease may he. 53 V., c. 33, s. 13. Eng. s. 13.

This section is declaratory of the common law. (Roberts v. 
Bethel, 1852, 12 C.B. at p. 778; Hays v. David, 1852, 3 L.C.R. 
112, 115.)

The prima facie presumption arising from the date may be 
rebutted and the true date shewn, e.g., for the purpose of oust­
ing the Statute of Limitations (Montague v. Perkins, 1853, 22 
LÎ.C.P. 187; cf. Inkid w. Lâforeet, 1897, QJL 7 Q3 166

B. gives a blank acceptance in 1857. The drawer, by inad­
vertence, fills it up ns a bill dated 1856. The holder can recover 
from the acceptor. (Armfield v. Allport, 1857, 27 L.J. Ex. 42; 
cf. Pasmore v. North, cited, supra, in the notes to sec. 27 (post­
dated bill.)

30. Where a bill expressed to be payable at a fixed period 
after date is issued undated, or where the acceptance of a bill 
payable at sight or at a fixed period after sight is undated, any 
holder may insert therein the true date of issue or acceptance, 
and the bill shall be payable accordingly: Provided that,—

(u) where the holder in good faith and by mistake inserts 
a wrong date ; and,

(b) in every other case where a wrong date is inserted ; 
if the bill subsequently comes into the hands of a holder in due 
course the bill shall not be voided thereby, but shall operate 
and be payable as if the date so inserted had !>een the true date. 
53 V., c. 33, s. 12; 54-55 V., c. 17, s. 2. Eng. s. 12.
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This si'ction is supplementary to see. 31. See. 30.
The English Act omits the words “at sight or." These words 

were added to the Canadian Act in 1891 ; cf. notes to sec. 24.
The section was added to the English bill in committee. Be­
fore its enactment the English law on the subject was very ob­
scure. When a bill comes from a foreign country undated, the 
holder frequently cannot know the exact date intended. He 
knows when the mail left, but does not know on what pre­
vious day the bill was issued. The present section throws any 
possible inconvenience that may arise upon the negligent party 
who omitted to date the bill or acceptance. Chalmers, p. 33.

As to “issue" and “holder," see see. 2. “Good faith" is 
defined by sec. 3, and “holder in due course" by sec. 56.

A hill is not invalid by reason only that it is not dated (sec.
27), but the omission, being a material one (cf. sec. 146). may be 
filled up by the person ill possession of the bill (sec. 31).

31. Where a simple signature on a blank paper is delivered Perfecting 
by the signer in order that it may be converted into a bill, it 
operates as a prima facie authority to fill it up as a complete 
bill for any amount, using the signature for that of the drawer 
or acceptor, or an endorser; and, in like manner, when a bill Authority 
i< wanting in any material particular, the person in possession 
of it has a prima facie authority to fill up the omission in any 
way he thinks fit. 53 V., c. 33, s. 20. Eng. s. 20.

Prior to 1906 this section and see. 32 constituted one section.
The two sections must be read together, for the completed in­
strument cannot be enforced against any person who became a 
party to it prior to its completion, unless it was filled up within 
a reasonable time and strictly in accordance with the authority 
given or unless, after completion, it is negotiated to a holder in 
due course (sec. 32).

I he English Act provides that where a simple signature on 
a blank slumped paper is delivered, etc., it operates as a prima 
/in it authority to fill it up as a complete bill for any amount 
the slump will cover, etc.

Sec. 30 provides for the special case where a bill payable 
after date is issued undated or an acceptance payable at sight 
or after sight is undated.



398 BILLS OP EXCHANGE ACT, R.S.C., C. 119.

Sec. 31.

Filling up 
incomplete 
bill.

Every contract on a bill, whether it is the drawer’s, the ac­
ceptor’s, or an endorser’s, is incomplete and revocable, until de­
livery of the instrument in order to give effect thereto (sec. 39; 
cf. secs. 40 and 41).

Delivery means transfer of possession, actual or constructive, 
from one person to another (see. 2).

The simple signature on a blank paper must be delivered by 
the signer in order that it may be converted into a bill, and a 
bill wanting in a material particular must be delivered within 
the meaning of the Act, before any authority is implied to com­
plete the bill.

B. puts a blank acceptance in his desk. It is stolen, and then 
tilled up as a bill. Even a holder in due course cannot recover 
from B., for the inchoate instrument was never delivered for 
the purpose of being converted into a bill. (Baxendale v. Ben­
nett, 1878, 3 Q.B.D. 525.)

Likewise a note written over a signature given merely for 
the purpose of indicating the signer’s address (Ford v. Auger, 
1874, 18 L.C.J. 296), or for the purpose of a receipt (Banque 
Jacques Cartier v. Lescard, 1886, 13 (j.L.R. 39) cannot be re­
covered on : cf. notes to sec. 4.

The expression “prima facie authority” in the section per­
haps hardly expresses the extent of the power of the holder of 
a blank instrument. The power to complete the bill is not merely 
that of an agent, but arises from a contract that the person to 
whom the bill is given or anyone authorized by him should be 
at liberty to fill it up. (Notes to Baxendale v. Bennett, 4 R.C. 
at p. 645). The nature and effect of the contract made by a 
person who signs and delivers an instrument other than a bill 
or note is further considered in 5 R.C. 140, under the title 
“Blank” and in the ruling cases of Swan v. North British, 
1863, 2 II. & C. 175 and Société Générale v. Walker, 1885, 11 
App. Cas. 80.)

Where a note is signed and endorsed with a blank space for 
the rate of interest in an existing clause providing for interest 
any person in possession of the note has prima facie authority 
to till in any rate of interest, but if the note when signed and 
endorsed had no clause providing for interest, the addition of 
such a clause is an alteration not contemplated when the note 
was made and endorsed and avoids the note. (British Columbii
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v. Ellin, 1897, 6 B.C.R. 82; ef. Burton v. Goflin, 1897, 5 B.C.R. Sec. 31. 
4Ü4.) Filling up

A bill is drawn payable to------or order. Any holder for incomplete
value may write his own name in the blank and sue on the bill.
(Crutchly v. Mann, 1814, 5 Taunt. 529; Mutual Safety v. Por­
ter. 1851, 2 Allen (N.B.) 230; cf. Chamberlain v. Young, [1893]
2 Q.B. 20(i where it was held that a bill made payable to “------
order," and issued by the drawer endorsed by him without fill­
ing up the blank, was perfect, “------ order" being construed
to mean “my order," i.e., to the order of the drawer.)

32. In order that any such instrument when completed may when to be 
bt enforceable against any person who became a party thereto complete, 
prior to its completion, it must be filled up within a reasonable 
time, and strictly in accordance with the authority given: Pro­
vided that if any such instrument, after completion, is nego­
tiated to a holder in due course, it shall be valid and effectual 
for all purposes in his hands, and he may enforce it as if it had 
been filled up within a reasonable time and strictly in accor­
dance with the authority given.

2. Reasonable time within the meaning of this section is a Reiaonabla 
question of fact. 53 V., c. 33, s. 20. Eng. s. 20. time-

This section is supplementary to sec. 31. “Such instrument" 
in see. 32 refers to an instrument which has been delivered in 
an incomplete state, i.t., a simple signature on a blank paper 
delivered by the signer in order that it may be converted into 
a bill, or a bill delivered as a bill but wanting in a material par­
ticular (sec. 31.)

Although a person who issues a bill leaving a blank in a 
material part of it, is estopped, as between himself and a boni 
fidr holder for value to whom it has passed with the blank filled 
up, from disputing the authority so to fill it up, there is no' 
estoppel or presumption of authority in the case of a bill which 
has not lieen issued—that is to say delivered with the intention 
that it should oiierate as a bill—by the person charged upon it.
(Baxendale v. Bennett, 1878, 3 Q.B.D. 525, 4 R.C. 637.) ....

' When com-
Tbere seem to be cases which would arise fairly often in pitted in­

practice which would not be within the proviso, and where the“,run!®nt
may be en-
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Sec. 32. first part of the section would take effect. The proviso can 
When com- never operate in favour of a person who knows the acceptance 
pleted in- of the bill to have been in blank. So in all cases where the
maybe en- plaintiff has been allowed to recover on a bill in which he had
forced. inserted his own name as payee he would probably now have to 

shew that this was done within the authority given by the defen­
dant. (Ilerdman v. Wheeler, [1902] 1 K.B. at p. 370, and 
cases cited.)

B. and A. sign as makers a joint and several note, with 
blanks for date and payee’s name. B. signs on condition that
the note shall be issued only if C. also will join as maker. C.
refuses to join. A. who is in possession of the note, represents 
to plaintiff that he has authority to issue it He fills in plain­
tiff’s name as payee and transfers the note to him for value. 
Plaintiff cannot recover from B. Awde v. Dixon, 1851, 6 Ex. 
869; cf. Hogarth v. Latham, 1878, 3 Q.B.D. 643.)

If, however, the signature or incomplete instrument has been 
delivered within the meaning of sec. 31, and, after completion, is 
negotiated to a holder in due course, it is valid and effectual for 
all purposes in his hands although it had not been filled up 
within a reasonable time or in accordance with the authority 
given.

A ‘‘holder in due course” is a holder (sec. 2) who has taken 
a bill, complete and regular on the face of it, under the con­
ditions mentioned in see. 56. If the bill is not complete and 
regular on its face, the holder has notice of the imperfection and 
can be in no better position than the person who took the bill 
in blank (Hatch v. Searles, 1854, 2 Sin. & 0. 147 ; France v. 
Clark, 1884, 26 Ch. D. 257, at p. 262.)

As to “reasonable time,” cf. sees. 77, 86, 166, 181 and 182, 
where this expression is used.

“Negotiated” in the proviso to the section means transferred 
by one holder to another (cf. sec. 60). A delivery of a bill to 
a payee for value is the issue of the bill (cf. sec. 2) and not its 
negotiating. B., intending to borrow £15 from A., signs 
a blank stamped paper, and authorizes A. to fill it up as a note 
for £15 payable to A. A., instead of so doing, fills up the docu­
ment as a note for £30 payable to C., and then hands it to C., 
who takes it in good faith and for value. Held, that, even if C. 
is a holder in due course (which is doubtful), the delivery' of 
the note to him is not a negotiation of the instrument, and
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therefore he cannot recover, the note not having been filled up Sec. 32. 
by A. in accordance with B.’s authority, (llerdman v. Wheeler, whcn oim. 
[1!)02| 1 K.B. 361. pleted

"Completion" in the section refers to completing the form of r'|™ent 
the bill or supplying the wanting “material particular.” It does ^forced, 
not include delivery, us in secs. 39 and 178, where a bill or note 
is said to lie inchoate and incomplete until delivery (ibid., p. 371).

Defendant signed, as maker, a printed form of promissory 
note, and handed it to A. by whom it was filled up for $55. The 
plaint ills Isvame endorsees for value without notice. Defendant 
held liable, though the note may have been fraudulently or im­
properly filled up or endorsed (Mclnnes v. Milton, 1870, 30 U.
(Ml. 4>9; cf. (larrard v. Lewis, 1882, 10 Q.B.D. 30, cited in notes 
to see. 28.)

Where the payee of a note endorsed it in November for the 
aeeomimslation of the maker, leaving the date and sum blank, 
and the blanks were filled up in February by the maker, the 
date inserted being a day in January, it was held that the en­
dorse could recover against the payee. (Sanford v. Ross, 1841,
6 O.S. 104.)

An endorser placed his name upon a note without maker’s 
name or sum or payee's name, and the maker’s name was after­
wards signed by another person without authority, and the note 
negotiated. The endorsee must shew that he is a bond fide holder 
for value, (llarseombe v. Cotton, 1857, 15 U.C.R. 42; cf. Rossin 
v. McCarty, 1860, 7 U.C.R. 100.)

In 1H40 B. gives a blank acceptance on a 5s. stamp to A. to 
accommodate him. In 1852 A. fills up the document as a bill 
for £200, and signs as drawer. He then negotiates it to a holder 
in due course. The holder can recover from the acceptor.
(Montague v. l’erkins, 1853, 22 L.J.C.P. 187.)

All instrument which is wanting in some one or more of tile Death of 
requisites of a complete bill is in effect a transferable authority ; coeptor of 
to create a bill, and while incomplete is subject to the ordinary ‘
nihs of law relating to authorities, e.g., an authority coupled 
with an interest is not revoked by the death of donor or donee, 
while an authority not coupled with an interest is revoked by the 
donor's death. Chalmers, p. 53, citing the four following cases 
as illustrations;

I. B.. who is indebted to C., gives him a blank acceptanee for 
find. V. dies. If C.’s administrator fills up the paper as a bill

2U-1IAS* ACT.
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Sec. 32. payable to drawer’s order, and inserts his own name as drawer, 
he can enforce payment thereof against the acceptor. ( Seal'll v. 
Jackson, 1875, 34 L.T.N.8. 65.)

2. B., who is indebted to C., gives him a blank acceptance 
for £100, and then dies. C. may fill in his own name as drawer 
and payee after B.’s death, and recover the amount from B.’s 
estate. (Carter v. White, 1882, 20 Ch. D. 225, affirmed, 1883, 
25 Ch. I). 666, C.A., where it was held that a surety for the 
acceptor, not party to the bill, was not discharged.)

3. B., having authority to do so, gives a blank acceptance 
for £100 in the name of the firm. It is filled up after B.'s 
death. The surviving partners are liable. (Usher v. Dauncey, 
1814, 4 Camp. 97.)

4. B. gives C. a blank acceptance to accommodate him, and 
without receiving value. After B.’s death it is tilled up and dis­
counted with D., who sees it filled up. D. cannot recover the 
amount from B.’s estate. (Hatch v. Searles, 1854, 2 Sm. & G. 
147, approved in France v. Clark, 1884, 26 Ch. D. at p. 262.)

Referee in 33. The drawer of a bill and any endorser may insert there- 
ease of need. jn t|lt, name Qf a person, who shall be called th' referee in case 

of need, to whom the holder may resort in case of need, that is 
to say, in case the hill is dishonoured by non-acceptance or non­
payment.

Option. 2. It is in the option of the holder to resort to the referee
in ease of need or not, as he thinks fit. 53 V., c. 33, s. 15. Eng. 
s. 15.

In the province of Quebec presentment to the referee in case 
of need (besoin or recommandatuire) was, prior to the Act, 
obligatory, as it is under some of the foreign codes.

In England the question was a doubtful one prior to the Act.
It may possibly lie necessary in some cases to present to the 

ease of need in Canada, in order to charge a foreign drawer or 
endorser in his own country, for a Canadian Statute is only bind­
ing in Canadian Courts. However in most countries the duties 
of the holder would be held to be regulated by the lex loci solu­
tionis. Cf. Chalmers, p. 39.

The referee in ease of need is sometimes called the drawee in 
ease of need (cf. the French version, “tiré au besoin”), or 
simply the “case of need.”
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A hill must be protested or noted for protest before it can be Sec. 33. 
presented to the case of need (secs. 117 and 147, et seq.).

34. The drawer of a bill, and any endorser, may insert there- Stipulations, 
in on express stipulation,—

(« negativing or limiting his own liability to the holder ; Limiting.
(b) waiving, as regards himself, some or all of the holder’s Waiving 

duties. S3 V., c. 33, s. 16. Eng. s. 16. rights.

Xigatiring or limiting, etc.
All endorsement negativing or limiting the endorser’s lia­

bility is sometimes called a qualified endorsement.
Snell an endorsement must be distinguished from a condi­

tional endorsement (sec. 66) or a restrictive endorsement (see.
(IS).

The holder of a bill endorses it to D. thus : “Pay D. or order 
without recourse to me,” or “Pay D. sans recours” (Goupy v.
Harden. 1816, 7 Taunt, at p. 163), or Pay D. or order at his own 
risk (Rico v. Stearns, 1807, 3 Mass. 224) or “Pay D. or order 
without recourse, unless presented within 30 days” (Chalmers, 
p. 40). The endorser thereby passes his interest to D., but nega­
tives or limits his liability as an endorser. (Cf. Gastrique v.
Huttigicg, 1855, 10 Moo. P.C. pp. 110-2, 117.

In order to escape personal liability the person signing must 
(In more than merely add words to his signature describing him- 
«If ns an agent or as filling a representative character (sec.
52).

As to the ordinary liabilities of parties to a bill, see secs. 127,
ft in/.

An acceptance may be qualified (see. 38).

Will ring ils rrgarfh himself, etc.
The drawer or any endorser may under clause (b) waive his 

riitlit to presentment, notice or dishonour, etc. Such an endorse- 
ni'iit is sometimes spoken of as a facultative endorsement.

It does not affect the negotiation of the bill. C. adds the 
words “notice of dishonour waived” to his endorsement. This 
relievos any subsequent party from the necessity of giving notice 
of dishonour to C. The addition of the words “protest waived”
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“return without protest” “retour sans frais" or “retour sans 
protêt" would have the same effect But it is doubtful whether 
any of these forms of endorsement could have the effect of dis- 
penning with notice of dishonour to parties subsequent to C. 
The express authority of the section extends only to the waiver 
by a party “as regards himself” of some or all of the holder'» 
duties.



CHAPTER XXXV.

Acceptance and Interpretation.

The sections of this Act which relate to acceptance do not 
apply to promissory notes: see sec. 186.

Acceptance is defined by secs. 35 and 36.
It may be general or qualified (sec. 38).
The time of acceptance is provided for by sec. 37.
As to acceptance supra protest, see sec. 147, and as to accep­

tance of bills in a set, see secs. 158 and 159.

Acceptance and Interpretation.

35. The acceptance of a bill is the signification by the drawee Acceptance 
of his assent to the order of the drawer. defined.

2. Where in a bill the drawee is wrongly designated or his Drawee's 
name is misspelt, he may accept the bill as therein described, ”“me "ron6- 
adding, if he thinks fit, his proper signature, or he may accept 
by his proper signature. 53 V., c, 33, s. 17. Eng. s. 17.

l’rior to 1906 this section and sec. 36 constituted one section.
Vnless the context otherwise requires, “acceptance’’ means 

an acceptance completed by delivery or notification, (sec. 2), 
for until delivery or notification the contract of acceptance is 
incomplete and revocable (sec. 39). After the drawee has ac­
cepted a bill he is termed the “acceptor.”

The liability of an acceptor is defined by sees. 128 end 129.

Acceptance must be by drawee.
There cannot be an acceptor of a bill other than the drawee 

or one who accepts as his agent (see notes to sec. 51) or tor his 
honour (sec. 147, et scq.). Steele v. McKinley, 1880, 5 App.
Cas. 754, at p. 782, 4 R.C, 218, at p. 235.

The same principle is not applicable to a note. Any number 
of persons may become bound as promisors along with the orig­
inal maker (see ibid.).
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Sec. 35.
Acceptance 
must l>e by 
drawee.

In Steele v. McKinley, supra, W., addressed a bill to XV. M. 
and T. M. The drawees accepted. Their father, J. M„ then 
wrote his own signature across the hack of the hill, and handed 
it to X\r. who remitted its amount, less discount, to the drawees. 
In an action by the representative of the drawer against the 
representative of J. M., it was held that what was done could 
not be effectual as a guarantee for want of a writing sufficient 
to satisfy the Statute of Frauds, or as an acceptance because the 
hill was not addressed to J. M.

It was urged that J. M.’s signature was operative as an 
endorsement to \\\, hut the court held that XV., being the drawer, 
was by virtue of that fact liable to an endorser, and could not 
at the same time be entitled to sue on the endorsement.

It is true that there may he an endorsement by a person 
who puts his name on the bill to facilitate its negotiation to a 
holder. Such an endorsement is known as the giving of an aval. 
Hut an aval for the honour of the acceptor is not effectual in 
English law. The endorsement by a stranger to a hill to one 
who is about to take it has the effect of making the endorser 
responsible to subsequent holders, but creates no obligation to 
those who were parties previously. See notes to sec. 131.

In Steele v. McKinley the liability of the defendant was dis­
cussed with reference to some Scotch authorities which seemed 
to indicate the contrary. The English authorities were already 
clear upon the point.

A bill is addressed to B. C. writes an acceptance upon it. 
C. is not liable as acceptor. (Davis v. Clarke, 1844, 6 Q.B. 16.)

A bill is addressed to B. B. accepts it. C. also writes an 
acceptance upon it. C. is not liable as acceptor (Jackson v. 
Hudson, 1810, 2 Camp. 447), but might be liable as endorser.

A bill is addressed to the “Directors of the B. Co., Ltd.” 
The acceptance is signed by two directors and the manager. 
The manager is not liable as acceptor. (Bull v. Morrell, 1840, 
12 A. & E. 745.)

A bill is addressed to William B. Ilia wife accepts it, sign­
ing the acceptance “Mary B.” If he authorizes her so to accept, 
or afterwards promises to pay the bill, he is liable as acceptor. 
(Lindus v. Bradwell, 1849, 5 C.B. 583, on the ground that the 
drawee may accept in any name he chooses to adopt, and that 
in this case XX'illiam B., chose to adopt pro lute vice the name of 
his wife to accept in : Chalmers, p. 43.)
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Firm and partners.
Wlii'ii a bill is addressed to two or more persons, whether 

partners or not, any one of them may accept so as to bind him­
self (Owen v. Von Uster, 1850, 10 C.B. 318). If all do not 
accept, the acceptance is a qualified acceptance (sec. 38).

The signature of the name of a firm is equivalent to the 
signature by the person so signing of the names of all persons 
liable as partners in that firm (sec. 132). If a bill is addressed 
to It. is Co., and D., a partner in the firm, aceepts it in his own 
name, he is liable as acceptor (Owen v. Von Uster, supra), but 
the firm is not liable. (Mason v. Ramsay, 1808, 1 Camp. 384, 
to tin.....ntrary, is not good law since the Act requiring the ac­
ceptance to be signed by the drawee : Chalmers, p. 44, see sec. 
36.)

A bill is addressed to B. & Co. B., a partner in the firm, 
accepts it in the firm name, adding also his own name. This 
is the acceptance of the firm, and not of B. personally. (Re 
Barnard, Edwards v. Barnard, 1886, 32 Ch. D. 447.)

A bill is addressed to D., who is a partner in the firm of 
B. & Co. D., accepts in the firm name. He is liable personally 
as ..... ptor. (Nicholls v. Diamond, 1853, 9 Ex. 154.)

A firm of “CormaeU Bros,” dissolved partnership, and 
Carter, an agent, was appointed to wind it up. M. Cormack had 
been a partner in the firm. Carter accepted, for his own pur- 
poaes, a bill drawn on Cormack Bros., signing the acceptance 
“M. Cormack and R. Carter.” M. Cormack is not liable on 
this acceptance. (Odell v. Cormack, 1887, 19 Q.B.D. 223.)

Incor/toratcd company.
The acceptance of a company is sufficiently signed if it is 

duly sealed with the corporate seal (sec. 5). A company may 
however be bound by an acceptance duly signed on its behalf 
by an agent : see notes to sec. 5.

A hill is addressed to the B. Co., Ltd. Two of the directors 
accept it, signing thus : “ J. 8. and II. T., directors of the B. Co., 
Ltd.” This is an acceptance by the company. (Okcll v. 
Charles, 1876, 34 L.T.N.S. 822.)

A bill is addressed to the S. S. P. Co., the proper name of 
tin company being the S. S. P. Co., Limited. It is accepted by 
"•I M., secretary to the company." This is not the acceptance 
"f the company. (Penrose v. Martyr, 1858, E.B. & E. 499;

Sec. 35.
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See. 3$.
Acceptance 
by a
company.

Acceptance.

On the hill.

For money.

signature.

Atkins V. Wardle, 1889, 58 L.J.Q.B. 377 ; Brown v. Ilowland, 
1885, 9 O.R. 48, affirmed, 15 A.R. 750.)

If a bill is addressed to an officer of a company either by 
name or by the title of his office, the company cannot be liable 
as acceptor because it is not the drawee ; the officer will be liable 
personally if he accepts either as officer of the company or “for 
the company,” but not if he accepts in the company's name, 
per himself. (Madden v. Cox, 1880, 5 A.R. 473, where the pre­
vious eases in Upper Canada are discussed.)

Drawee wrongly designated or his name misspelt.
There is no provision in the English Act corresponding to 

sub-see. 2. Sec. 64 contains a similar provision in regard to the 
payee or endorsee of a bill payable to order, except that the 
words “if he thinks fit" are omitted.

A bill is addressed to D. & Co. The proper style of 
the firm is C. D. & Co., and the bill is accepted in 
that name. This is a valid acceptance. (Lloyd v. Ashby, 1831, 
2 B. & Ad. 23.)

A bill is addressed to M. & McQ., for goods supplied M. 
McQ. & Co. Acceptance in the name of M. McQ. & Co. Held 
not a valid acceptance. (Quebec Bank v. Miller, 1885, 3 Man. 
R. 17; under the Act the acceptance would be valid.)

36. An acceptance is invalid unless it complies with the fol­
lowing condit ons, namely:—

(а) It must be written on the bill and be signed by the 
drawee ;

(б) It must not express that the drawee will perform his 
promise by any other means than the payment of money.

2. The mere signature of the drawee written on the bill with­
out additional words is a sufficient acceptance. 53 V., c. 33, s. 
17. Eng. s. 17.

Cf. notes to sec. 35.
At common law not onl> might an acceptance be by a separ­

ate letter, but it might be ora The requirement that the accep­
tance he in writing on the bill itself and signed, was introduced 
into the law of England bv the Mercantile Amendment Act of 
1856. In Ilindhaugh v. Blakey, 1878, 3 C.P.D. 136, it was
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held that the signature of the acceptor without words of aceep- Sec. 36. 
tance did not satisfy the statute. This decision was a surprise Requisites 
to the mercantile community. An Act of 1878 provided that of acccpt- 
the signature of the drawee without additional words should beancc' 
sufficient, the Act being “equivalent to a declaration that the 
case of Hindhaugh v. Blakey was wrongly decided.” (Steele 
v. McKinley, 1880, 5 App. Cm. at i>. 782, 4 R.C. el p. 286.)
The effect of these enactments is reproduced by the Bills of 
Exchange Act.

As to the signature see sec. 4 ; as to what the word “written” 
includes, see note, supra, p. 347.

An acceptance written on the back of a bill is (probably) 
sufficient. ( Young v. (Hover, 1857, 3 Jur. N.S. 637 Chalmers, 
p. 44.)

A hill is left with B. for acceptance. He does not accept it 
but retains it for a long time and ultimately destroys it. B. is 
not liable as acceptor. The holder's remedy is by action for the 
conversion of the bill. (Jeune v. Ward, 1818, 1 B. & Aid. 653,
at p. 660.)

An acceptance may he cancelled by the drawee as long as 
he retains possession of the bill qua drawee. Chalmers, p. 45.

The usual mode of accepting is for the drawee to write 
“• eepted” across the face of the bill, and then to sign his name 
underneath : but any words which stipulate that the drawee 
means to pay is a sufficient acceptance. The simple meaning 
of an acceptance is, “I will pay.” (Smith V. Vcrtue, 1860, 30 
LJ.C.P. at p. 60, 4 K.C. at p. 248.)

Other un mis than the payment of money.
An acceptance “payable in bills” or “payable in goods” is 

invalid ( Russell v. Phillips, 1850, 14 Q.B. 891 ; cf. Boehm v.
<larcias. 1807, 1 Camp, 425n.). When the time of payment comes,
Hie holder may of course accept goods or bills in satisfaction 
of the debt due to him. An acceptance may be an acceptance 
to pay part only of the amount for which the hill is drawn 
(see. 38).

37. A bill may be accepted,— Acceptance.
i a i before it lias been signed by the drawer, or while other- Before 

wise incomplète! completion.
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Sec. 37. 
Overdue.
Acceptance 
after dis- 
homiur.

(1) when it is overdue, or after it has been dishonoured by 
a previous refusal to accept, or by non-payment, 

li. When a hill payable at sight or after sight is dishonoured 
by non-aeceptance, ami the drawee subsequently accepts it, the 
holder, in the absence of any different agreement, is entitled to 
have the hill accepted as of the date of first presentment to the 
drawee for acceptance. 53 V„ c. 33, s. 18; 54-55 V., c. 17, s. 3. 
Eng. s. 18.

The words “at sight or" in Rub-sec. 3 are not in the English 
Act. They were added to the Canadian Act in 1891. See notes 
to sec. 24.

Incomplete instruments.
See see. 31, ns to filling up signed blank paper as a bill, or 

filling up any material omission.
The drawer's signature may be added at any time, but until 

the drawer has signed, the instrument is inchoate and without 
effect. A. addresses a bill to It. hut does not sign it. It. accepts 
and the instrument is transferred for value to C. The instru­
ment is neither a bill not a note. (McCall v. Taylor, 1865. 34 
L.J.C.l*. 356; cf. (loldsmid v. Hampton, 1858, 5 C.B.X.S. 94; 
Ex parte Hayward, 1871, L.R. 6 Ch. 546.)

Overdue.
A. draws a bill on It., dated 1 January, payable one month 

after date. The holder presents it for acceptance in March. 
It., accepts. As regards 11., this is a valid acceptance of a hill 
payable on demand. Mutford V. Walcott, 1698, 1 L. Haym. 
574, 4 R.C. 216.)

See sec. 23 which provides that where a hill is accepted when
it is overdue, it shall, as regards the acceptor who so ..... .
be deemed a hill payable on demand, and also contains a sim­
ilar provision in regard to endorsement of an overdue hill. Sec 
notes to the same section as to when a bill is overdue.

After dishonour.
The holder of a hill payable one month after date present* 

it to the drawee for acceptance. Acceptance is refused. A 
week later it is again presented and accepted. The acceptance 
is valid. (Wynne v. Raikes, 1804, 5 East, 514.
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lii ciisc a bill is dishonoured by non-aeeeptanee, it may be Sec. 37. 
presented to the referee in ease of need, if there lie one named 
in tlie hill (sec. 33). As to acceptance for honour, see sec. 147.

.lx of He elate of first presentment.
Sub-sec. 3 was added to the English Act in committee. It 

«minis with mercantile practice, and was intended to put the 
holder us far ns possible in the same position as if the hill had 
lint I.... dishonoured. Chalmers, p. 46.

..........inary rule is that the holder is entitled to have the
acceptance of a hill which is payable at or after sight dated 
as of the day of presentment or of either of the two next follow­
ing days, hut in any ease not later than the day of the drawee's 
actual acceptance (sec. 80).

Presumption as to time.
I nless the contrary appears by its terms, a bill is primei 

facie deemed to have been accepted before maturity and within 
a reasonable time after its issue, but there is no presumption 
as to the exact time of acceptance. For example, B. accepts, 
without dating, a bill drawn payable three months after date, 
lie attains his majority the day before the hill matures. This 
is primei facie evidence that H. accepted it while an infant.
R Us BetheU, Is:,_' U c it. 77s

38, An acceptance is either,— Kinds.
(а) general; or,
(fc) ipialified.

A general acceptance assents without qualification to thctlencrsl. 
order of the drawer.

3. A qualified acceptance in express terms varies the effect Qualified, 
of the hill ns drawn and in particular, an acceptance is qualified
which is,—

"I conditional, Hint is to say, which makes payment by the Conditional 
acceptor dependent on the fulfilment of a condition therein
stated ;

(б) partial, that is to say, an acceptance to pay part only of Partial, 
the amount for which the bill is drawn ;

(c) qualified as to time; Time.
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Sec. 38. 

Drawee*, 

fjj willed

(d) the acceptance of some one or more of the drawees, but 
not of all.

4. An acceptance to pay at a particular specified place is not 
on that account conditional or qualified. 53 V., c. 33, s. 19. Eng. 
s. 19.

Qualified acceptance.
Tin* holder may refuse to take a qualified acceptance (sec. 

83). If a qualified acceptance is taken, the drawer or the endor­
ser will be discharged from his liability upon the bill unless he 
has authorized the taking of such an acceptance, or subsequently 
assented thereto, or unless after he has received notice of a quali­
fied acceptance, he does not within a reasonable time express 
his dissent (secs. 83 and 84).

Conditional.
Although a bill may not be drawn in terms importing a 

condition, it may be accepted conditionally. Cf. notes to sec. 
17.

Words importing a conditional or qualified acceptance will 
be construed most strongly against the restriction of the accep­
tor's liability, and, to have effect, must shew in clear and inequi- 
vocal terms on the face of the bill that the acceptance is so quali­
fied. Thus it was held that an acceptance worded “accepted pay­
able, on giving up bill of lading for 7(i bags clover-seed, at the 
London and Westminister Bank” merely postponed the liability 
to pay until the delivery up of the bill of lading, but that the 
acceptor was not discharged by the failure to present the hill for 
payment and deliver up the hill of lading on the very day of 
maturity (Smith v. Vertue, 1860, 30 L.J.C.P. 59, 4 R.C. 246) ; 
cf. Decroix v. Meyer, cited in notes to sec. 22; see also sec. 93.)

An acceptance worded “acceptable—payable when in funds” 
is conditional. (Julian v. Shohrooke, 1753, 2 Wils. 9; as to the 
meaning of such a condition, see Smith v. Vertue, supra.)

Examples of conditional acceptances are “When in funds 
as a first preference out of the estate ( Potters v. Taylor, 1888, 
20 X.S.It. (8 It. & 0.) 362) or “Provided they have done suffi­
cient to earn that sum.” (McLean v. Shields, 1884, 1 Man. It. 
278. Upon the performance of the condition before action 
brought, the acceptance becomes alwolute. (Ontario Bank v. 
McArthur, 1889, 5 Man. R. 381 ; Potters v. Taylor, supra.)
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Partial. See. 38.
Examples are:
1. Kill drawn on B. for $100. B. accepts it as to $50. (Cf.

Wcgmloffe v. Keene, 1709, 1 Stra. 214.)
2. Bill drawn on B. for $100. B., accepts it, payable half 

in money, half in goods. This is valid as a qualified acceptance 
for $50. (Petit v. Benson, 1697, Coinberb, 452: cf. Rowe v.
Young, 1820, 2 Bligh, ILL. at p. 409 ; 2 B. & B. 165.)

The drawer or endorser is not discharged by the taking of a 
partial acceptance, whereof due notice has been given (sec. 84).

Qualified a» to time.
A hill drawn 28 Nov., 1836, payable 42 months after date 

was accepted “on condition of its being renewed until the 28th 
Nov., 1844.” The endorsee is at liberty to treat the acceptance 
as an extension of the time of payment specified in the bill, and 
In declare on it accordingly. ( Russell v. Phillips, 1850, 14 Q.B.
891.)

Words introduced into the memorandum of acceptance which 
are contrary to the tenor of the bill, will, unless the intention is 
eli'ii r, lie rejected as not forming part of the acceptance. Thus 
a hill dated 8th Sept., 1856, drawn payable four months after 
dale was accepted. Between the words of acceptance and the 
signature of the acceptor was the memorandum “due 11th De- 
cemlier, 1856.” The memorandum of the due date was rejected.

Fanshawe v. Peat, Hw, 8 II. & N. 1. 4 R.C. MS.)

Af a particular specified place.
The Knglish Act provides that a qualified acceptance may Acceptance 

he “ (r) local, that is to say, an acceptance to pay only at a payante at » 
particular specified place : an acceptance to pay at « »peclfi«?r 
particular place is a general acceptance, unless it expressly place, 
stales that the bill is to be paid there only, and not elsewhere.”

The House of Isirds hud held that an acceptance ‘ ‘ payable 
at the house of I*. & Co.,” hankers, was a qualified acceptance 
(Rowe v. Young, 1820, 2 B. & B. 165, 2 Bligh 391). The 
Statute 1 and 2 Geo. IV., c. 78, altered the law as thus declared, 
and enacted the provisions which have been re-enacted in the 
clauses of the Knglish Act above quoted.”

The bill as originally introduced into the House of Commons 
in 1889, followed the English Act. This was in accordance with
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Sec. 38.

Acceptance 
paytime at a 
particular 
hnccitii'ii

the law already prevailing in Ontario and Prince Edward Island. 
(K.S.C. 188ti, c. 123, secs. 9 and 16.)

In 1890 the clause referring to an acceptance payable at a 
particular specified place was omitted from the bill, owing to 
the strong opinion expressed at the previous session against 
making the Ontario provisions applicable to the whole Domin­
ion. Under the Ontario Statute, a convenient practice had 
grown up of persons accepting their hills at particular hanks, 
not with the intention of restricting their liability upon the 
hills, hut with the intention that the hanks at which they kept 
their accounts should pay the bills when they matured without 
cheque and without further instructions. In other provinces the 
same practice had been followed to some extent, hut except in 
Prince Edward Island without the sanction of statute. The 
practice was especially convenient in cases where an acceptance 
had to be procured by a bank at a considerable distance away. 
By stamping upon the bill “accepted payable at the A. Bank,” 
and procuring the drawee's signature to the acceptance in that 
form, a hank avoided the necessity of having to present it to the 
drawee, as presentment at the place specified in the acceptance, 
t’.e., at the bank itself, was sufficient (sec. 88).

The omission of the clause would have had the effect of mak­
ing an acceptance to pay at a particular specified place a quali­
fied acceptance, which a bank would take at the risk of discharg­
ing the other parties to the bill (sees. 83 and 84). Under the 
English and Ontario statutes, the hunk might take an acceptance 
payable at a particular specified place, provided the acceptor 
did not. expressly provide that the hill should be paid there only 
and not elsewhere.

The English clauses were restored in committee. In the 
Senate, however, the clause- relating to a local acceptance was 
struck out and the present clause inserted, providing generally 
that I hi- acceptance to pay at a particular specified place is not 
conditional or qualified.

The difference between the English and the Canadian law 
may be illustrated as follows:—

1. The drawee of a bill accepts “payable at Smith & Co.” 
his hunkers. This is a general acceptance in England (cf. Hal­
stead v. Skelton, 1843, 5 Cj.B. 86) and in Canada.

2. The drawee of a bill accepts it “payable at the Union 
Bank and not elsewhere," or “pay only at the Union Bank."
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This is ii i|iuilifipd acceptance in England (ibid.), but a general Scc- 38. 
acceptance in Canada. Acceptance

A hill is presented at the proper place if a place of payment payable at a 
is specified in the bill and the bill is there presented (• ‘c. 88). Kittedr

As In presentment as regards drawer and endorsers, see sec. place.
85. and us regards acceptor, sec sec. 93.

39. Every contract on a bill, whether it is the drawer’s, the When
..... liter's or an endorser’s, is incomplete and revocable, until complete”
delivery of the instrument ill order to give effect thereto : Pro­
vided, that where an acceptance is written on a bill, and the 
drawee gives notice to, or according to the directions of, the 
person entitled to the bill that he has accepted it, the acceptance 
then becomes complete and irrevocable. 53 V., c. 33, s. 21, Eng. 
a. 21.

Prior to 1906 this section and secs. 40 and 41 constituted one 
seel inn. The sections must lie read together.

The following sections contain provisions relating to the dif­
ferent “contracts on a bill”:—

Sees. 130 to 133: drawer or endorser;
Sei-s. 35, 38 and 128: acceptor.
Delivery means transfer of possession, actual or constructive, 

from one person to another : see notes to sec. 2, sub-sec. 1(f).
“To constitute a contract there must be a delivery over of the 

instrument by the drawer or endorser for a good consideration, 
and as soon as such delivery takes place the contract is complete 
and it I «■comes a contract in writing.” (Abrev v. Crux, 1869, 
u; 5 C P. 37, at p. 43, 4 R.C. 195, at p. 199; ef. Denton v.
Peters, 1870, L it. 5 Ij.R 475; Ex parte Cote, 1873, L.K. 9 Ch.
27.)

As to the admission of oral evidence to contradict or vary 
the contract in writing, see notes to scc. 40.

” It is not the mere act of writing on the bill, but the making
......mniunicntion of what is so written, that binds the acceptor ;
far the making the communication is a pledge by him to the 
party, and enables the holder to act upon it.” (Cox v. Troy,
1822, 5 B. & Aid. at p. 478.)

The drawee, unlike the drawer or endorser, has no property 
in the bill; therefore less is required to make him attorn to the 
ladder. Chalmers, p. 53.
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Sec. 3t>. The following illustrations of this section are given by Chal- 
Bill inoom- mers, pp. 53-55
plete and 1, B., who owes C. £100, makes a note for the amount payable 
un't”1 " to C. B. dies, and the note is afterwards found among his
delivery. papers. ('. has no right to this note, and if it be given to him he

cannot enforce it. (Cf. Broniagc v. Lloyd, 1847, 1 Ex. 32.)
2. B. makes a note in favour of his servant and hands it to 

his solicitor, telling the solicitor to retain the note till his death, 
and then hand it to the servant, if still in his service. B. dies, 
and the solicitor hands the note to the servant. The servant can 
(perhaps) prove for the amount in the administration of B.’i 
■•state, i lie Richards, 1887, ;iii Ch. 1). 541, criticised, Be 
Whitaker, 1889, 42 Ch. D. 119, at p. 125.)

3. B. makes a note in favour of C. and delivers it to a stake­
holder (e.g., trustee under composition deed). C. thereby ac­
quires no property in the note. (Cf. Latter v. White, 1872, L.R. 
5 1I.L. 578.)

4. C., the holder of a bill, specially endorses it to D., and 
encloses it in a letter addressed to D. The letter, whieh is put 
in the office letter box, is stolen by a elerk of C.’s, who forges 
D.’s endorsement and negotiates the bill. The property in the 
bill remains in C. (Cf, Arnold v. Cheque Bank, 1876. 1 (MM), 
at p. 684.)

5. By the regulations of the English Boat Office, a letter onre 
posted cannot be reclaimed. If, then, the endorsee of a bill 
authorize the endorser to transmit it to him by post, the property 
in the bill passes to the endorsee, and the endorsement becomes 
complete as soon as the letter is posted. (Ex parte Cote, 1873, 
L.R. 9 Ch. 27; Sichel v. Boreh, 1864, 2 H. & C. 954 ; but if 
there be no authority to send by post, the instrument is so sent 
at sender's risk, Pennington v. Crossley, 1897, 13 Times L.R. 
513.)

6. The holder of a note payable to bearer wishes to remit 
money to D. For safety of transmission he cuts the note in two 
and posts one-half to D. Before he posts the second half he 
changes his mind, and writes to I). demanding bark the half he 
has sent, lie is entitled to do so, for a partial delivery is inef­
fectual. (Smith v. Mundy, 1860, 29 L.J. Q.B. 172; cf. Red- 
mayne v. Burton, 1860, 2 L.T.N.S. 324.)

7. A bill is left with the drawee for acceptance. The drawee 
writes an acceptance on it. The next day the holder calls for the
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bill; hi1 is merely informed that it is mislaid, and is requested to Sec. 39. 
call the next day. In the meantime the drawee hears that the Bill incom- 
(1 rawer has failed, lie accordingly cancels his acceptance, and plete and 
the next day delivers the dishonoured bill back to the holder.
This is im acceptance; the drawee is entitled to cancel it. (Bank delivery, 
of Van Diemen’s Land V. Bank of Victoria, 1871, L.R. 3 P.C.
526.)

S. A firm is indebted to D. B„ who is a member of the firm, 
ami also agent for D., writes the firm’s endorsement on a bill 
helil by the firm, and puts the bill with some other papers of D.’s 
of which he has the custody. This is a valid endorsement by the 
firm, and the property in the bill passes to D. (Lysaght v. Bry­
ant, 1850, 9 C.B. 46.)



CHAPTER XXXVI.

Requisite*.

Authority.

Conditional.

Presum p-

Delivery and Oral Evidence.

Sec. 39, subject to a proviso specially applicable to accept­
ance, provides that “Every contract on a bill, whether it is the 
drawer’s, the acceptor’s or an endorser’s, is incomplete and re­
vocable, until delivery of the instrument in order to give effect 
thereto.”

The other sections relating to delivery of a bill are secs. 40 
and 41. Prior to 1906 all three sections formed one section. 
Section 39 is now placed in the Act under the heading “Accept­
ance and interpretation,” and has therefore been included in 
the chapter so entitled. The section and the illustrations cited 
in connection with it must, however, be read along with the sec­
tions, which are included in this chapter.

I f a bill is in the hands of a holder in due course a valid de­
livery by all parties prior to him is conclusively presumed (sec. 
40). In other cases where a bill is no longer in the hands of a 
party who has signed it, a valid and unconditional delivery by 
him is presumed until the contrary is proved (sec. 41). See sec. 
40 and notes as to when the contrary may be proved.

Delivery.

40. As between immediate parties, and as regards a remote 
party, other than a holder in due course, the delivery,—

(a) in order to be effectual must be made either by or under 
the authority of the party drawing, accepting or endorsing, 
as the case may be;

(b) may be shown to have been conditional or for a special 
purpose only, and not for the purpose of transferring the 
property in the bill.

2. If the bill is in the hands of a holder in due course, a valid 
delivery of the bill by all parties prior to him, so as to make 
them liable to him, is conclusively presumed. 53 V., c. 33, s. 21. 
Eng. s. 21.
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41. Where a bill is no lunger in the possession of a party See- 41. 
wlio lins signed it as drawer, acceptor or endorser, a valid and Parting with 
unconditional delivery by him is presumed until the contrary P0"*1"'*""1- 
i< proved. 53 V., c. 33, s. 21. Eng. s. 21.

In lin hand» of a holder in due courte.
"Holder in due course" is defined by sec. 56.
A. makes a note and leaves it with B. to be used by him in 

procuring an advance from the payee. In an action by the 
paye». the nmker alleges that he made and delivered the note to 
II for a purpose other than that for which B. deposited it with 
the plaintiff, hut does not state that the plaintiff had notice.
Ili lii no defence. (Ontario Bank v. Young, 1901, 2 O.L.R. 761.)

It. by means of a false pretence, or a promise on a condition 
whirh In- does not fulfil, induces A. to draw a cheipie in favour 
of C. It. delivers it to C., who receives it in good faith and for 
value. C. acquires a good title, and can sue the drawer, for B. is 
ostensibly tin' drawer’s agent. (Watson v. Russell, 1862, 3 B.
A S. 114. 5 B. & S. 968; cf. Glutton v. Attenborough. [1897] A.C.
9U; but see llerdman v. Wheeler, (1902) 1 K.B. 361. ns to the 
original payee of a note.)

A. draws a cheque payable to bearer, intending to pay it to 
It. It is stolen from his desk before he issues it, and is subse­
quently negotiated to C., who takes it for value and without 
notice. G. (perhaps) acquires a good title and can sue A. (Ing­
ham v. Primrose, 1859, 7 C.B.N.S., at p. 85; but see Baxendale 
v lien nett, 1878, 3 Q.B.D. 531.)

C. the holder of a bill, endorses it specially to D. in order 
that lie may get it discounted for him. D„ in breach of trust, 
negotiates the hill to E. If E. takes the bill in good faith and 
fur value, he acquires a good title, and eon sue all the parties 
thereto. If he do not so take it, he cannot sue C.; and if he 
sue the acceptor, the latter can set up that the bill is C. *s ; further 
t\ can bring an action against E. to recover the bill or the pro­
ceeds. ((loggerley v. Cuthbert, 1806, 2 B. & P. N.R. 170; cf.
Aktger v. Close, 1842, 10 M. & W. 576; Muttvloll v. Dent, 1853,
8 Mini. P.C. 319.)

Il;l or under the authority of the party drawing, etc.
Tin- holder of a hill specially endorses it to D. and dies before 

delivering it, but his executor subsequently hands the bill to D.
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The endorsement to D. is invalid, for an executor is not the 
agent of his testator. I), cannot sue on the bill. (Bromage v. 
Lloyd, 1847, 1 Ex. 32 ; cf. Re Richards, cited in notes to sec. 39.)

Conditional delivery, etc.
It has long been settled law that the delivery of a bill may 

lie conditional, and that effect will be given to the condition. 
The same principle applies to such a bill as to the delivery of a 
deed in escrow, with this difference, that a deed cannot be de­
livered conditionally to the obligee, the delivery must be to a 
third party (Bell v. laird Ingest re, 1848, 12 Q.B. 317, at p. 319, 
4 K.C. 203, at p. 205). If a bill is delivered conditionally or 
for a special purpose, the relation between the person who so 
delivers it and the person to whom it is delivered is substantially 
that of principal anil agent. (Maguire v. Dodd, 1859, 9 Ir. Ch. 
452.)

B. makes a note payable to C., who sues him on it. B. can 
defend by shewing that the note was delivered to C. on condi­
tion that it was to operate only if he should procure B. to be 
restored to a certain office, and that B. was not so restored. 
(Jeffries v. Austin, 1725, 1 Stra. 674.)

C. , the holder of a bill, endorses it in blank and hands it to
D. on the express condition that he shall forthwith retire certain 
other hills therewith. I), does not do so. lie cannot sue C., and 
if he sues the acceptor, the latter can set up the jus tcrtii\ 
(Bell v. Lord Iugestre, supra; cf. Wismer v. Wismer, 1863, 22 
U.C.R. 446.)

C., the payee of a bill, endorses it to D. D. sues C. as endor­
ser. C. may shew that he and D. were jointly interested in the 
bill, and that he endorsed to the latter to collect on joint ac­
count. (Denton v. Peters, 1870, L.R. 5 Q.B. 475.)

B. makes a note for £100 payable to C. or order. C. sues B. 
Evidence is admissible to shew' that the note was given as col­
lateral security for a running account, and what the state of 
that account is. (Cf. Ex parte Twogood, 1812, 19 Ves. 227 ; Re 
Boys, 1870, L.R. 10 Eq. 467.)

A note was signed by defendant and delivered to his joint 
maker S., upon condition that S., before delivering it to the 
agent of the plaintiff, should obtain the additional signature of 
H. This condition was known to the plaintiff’s agent and was 
never fulfilled. Held, that the plaintiff could not succeed. 
(Commercial Bank v. Morrison, 1902, 32 S.C.R. 98.)
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Ural tridence.
A hill or note must be in writing, and so must the superven­

ing contracts therein, such as acceptance or endorsement. The 
contracts of the various parties, as interpreted by this Act and 
by the law merchant, are subject to the ordinary rule as to writ­
ten contracts. Oral evidence is inadmissible in any way to con­
tradict or vary their effect.

Oral evidence is not admissible to shew an agreement that 
tin- liability of a party as it appears on the face of the bill is 
contingent on the happening of some event ( Foster v. Jolly, 
18:1.1. 1 M. & R. 710 ; Abrey v. Crux, 1869, UR. 5 C.V. 37, 4 
li t'. 194 ; McNeil v. Cullen, 1904, 37 N.S.R. 13) ; or that such 
parly shall not be liable on the bill in any event (Emerson v. 
Erwin, 1903, 10 B.C.R. 101) ; or unless he choose (Adame v. 
Thomas, 1850, 7 I'.C.R. 249) ; or that interest shall be payable, 
ilthough the bill is not expressed to be payable with interest 

lhimbroski v. I,aliberté, 1905, (j it 27 S.C. 57) ; or that the bill 
shall he renewed at maturity ( I-etellier v. Cantin, 1897, (j.R. 11 
SI i,l ; New London v. Neale, (1898] 2 (j.B. 487; Vidal v. Ford, 
1-59. 19 I'.C.R. 88) ; or that it shall be payable in instalments, 
or that part only shall be paid (Bexnnt v. Cross, 1851, 10 C.B.

11 v. Wilson, 1S73, Lit. s ( 'h. 888, at p. 898 ) : or that it 
shall lie payable out of a particular fund which is no longer 
available (Campbell v. Hodgson, 1819, (low 74; ef. Riehards 
v Riehards, 1831, 2 B. & Ad., at pp. 454, 455; Vidal v. Ford, 
"ipru . or that it shall be payable at a different time from that 
mentioned on the face. (Cf. Drain v. Harvey, 1855, 17 C.B. 257.)

Hut oral evidence is admissible, as between the immediate 
parties,

i1 to shew that what purports to lie a complete contract 
I s iicv.-r come into operative existence. (Brown v. Howland, 
1—5. 9 11.11. 48, affirmed 15 A.R. 750; and see sees. 40 and 41
and eases cited.)

1 To impeach the consideration for the contract. See Chap­
ter XXXIX., infra.

1To shew that the contract has been discharged by pay­
ment, release or otherwise. See Chapter XLVL, infra, but note 
that under see. 142 a renunciation must be in writing.

Action by payee against maker of a note. Held, a good de­
ft...that at the time of the making of the note an oral agree­
ment (which was afterwards fully performed before action

Sec. 41.

When oral 
SI idri.ee 
admiasible.



422 BILLS OF EXCHANGE ACT, B.S.C., C. 119.

See. 41.

When oral
evidence
admissible.

brought) was entered into that if the maker would pay interest 
on the note and support for life a relative of the payee's, the 
note should he considered paid. (Mctjuarrie v. Brand, 1896, 26 
O.R. 69.)

Oral evidence is also admissible to shew that the party appar­
ently primarily liable on the bill is really a surety for another 
party to the knowledge of the holder, and that the holder has 
discharged the surety by agreeing for a consideration to give 
time to the principal. (Ewin v. Lancaster, 1865, 6 B. & S. 571 j 
Overend v. Oriental, 1874, L.R. 7 ILL. 348.)

Although primâ facie the liabilities inter se of successive en­
dorsers of a bill are that every prior endorser must indemnify 
a subsequent one, the presumption may be rebutted by oral evi­
dence of circumstances shewing the real intention and agreement 
of the parties. (Macdonald V. Whitfield, 1883, 8 App. Cas. 733, 
4 R.C. 530.)

As between immediate parties, a contemporaneous writing 
(ef. Brown v. Langley, 1842, 4 M. & Or. 466; Salmon v. Webb, 
1852, 3 ILL. Cas. 510; Maillard v. Page, 1870, L.R. 5 Ex. 312, 
at p. 319), or a subsequent written agreement (McManus v. 
Bark, 1870, L.R. 5 Ex. 65), may control the effect of a bill, 
subject to the same conditions that would be requisite in the case 
of an ordinary contract, but the mere fact that a bill refers to 
a collateral writing or agreement which is conditional in its 
terms, will not vitiate the bill in the hands of a person who had 
no notice of its contents. (Jury v. Barker, 1858, E. B. & E. 459; 
see English and American eases reviewed in Taylor V. Curry, 
1871, 109 Mass. 36.)

Though the terms of a bill may not be contradicted by oral 
evidence, yet effect may be given to a collateral or prior oral 
agreement by cross-action or counterclaim. (Lindley v. Lacey, 
1864, 34 L.J.C.P. 7, at p. 9.)

As to evidence of the true date of the drawing, acceptance or 
endorsement of a bill, see notes to see. 27.

As to evidence to identify the payee of a bill, see notes to sec.
21.
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Computation of Time, Non-juridical Days and Days op 
Grace.

Under lioth the English Act and the Canadian Act days are 
either business days or non-business days. The latter are ex­
cluded in reckoning time where by this Act the time limited for 
doing any act or thing is less than three days (sec. 6).

Under the Canadian Act non-business days are the same as Non-busi- 
legul holidays or non-juridienl days (sec. 2) and arc the days ne“ 
mentioned in see. 43. If the last day of grace falls on a legal 
holiday or non-juridical day in the province where a bill en­
titled to days of grace is payable, then the day next following, 
not Wing a legal holiday or non-juridical day in such province, 
shall be the last day of grace (sec. 42).

I’nder the English Act, however, non-business days are divi­
ded into two classes. (1) If the last day of grace falls on Sun­
day, Christmas Day, Good Friday, or a day appointed by royal 
proclamation as a public fast or thanksgiving day, the bill is, 
except in the ease hereinafter provided for, due and payable 
or. the preceding business day; (2) if the last day of grace 
is a bank holiday (other than Christmas Day or Good Friday) 
under the Hank Holiday Act, 1871, and Acts amending or ex­
tending it, or if the last day of grace is a Sunday and the second 
day of grace is a bank holiday, the bill is due and payable on 
the succeeding business day.

Where a bill is drawn in one country and is payable in an­
other. the due date thereof is determined according to the law 
of the place where it is payable (sec. 164).

Compulation of Time, non-juridical days and days of grace.

42. Where a bill is not payable on demand, three days, Computs- 
colled days of grace, are, in every ease, where the bill itself1'01' ° Ume 
docs not otherwise provide, added to the time of payment as 
tixisl by the bill, and the bill is due and payable on the last day 
of grace: Provided that whenever the last day of grace falls
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Hec. 42.
La»t day of 
grace.

Non-juri­
dical Uuyit.

General.
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mi n legal holiilay or iion-jiiriilieal (lay in the province where any 
such bill ia payable, then the day next following, not being a 
legal holiday or non-juridical day in aueh province, ahall be the 
last day of grace. 53 V., c. 33, a. 14. Kng. s. 14.

Payable oh demand.
As to when a bill is payable on demand, see see. 23. In Can­

ada sight bills are not payable on demand and are entitled to 
days of grace.

Day» of grace.
A suggestion to alsilish days of grace, in accordance with 

recent legislation in many continental countries, was made in 
committee, when the Kngliah bill was under consideration, but 
was withdrawn. Chalmers, p. 30.

A note is made payable by two cental instalments on January 
1st and February 1st. The instalments fall due on January 
4th and February 4th. (Oridge v. Sherborne, 1843, 11 M. 
& W. 374.)

A bill dated January 1st payable 30 days after date is due 
on February 3rd.

The proviso to this section is a re-enactment of the similar 
provision originally contained in the Hank Act of 1872 (35 
Viet, c. 8).

A lion-negotiable note, not payable on demand, is entitled to 
days of grace (Smith v. Kendall, 1794, 6 T.B. 123).

Notice of tli»lionour and action.
Notit....... dishonour may lie given at any time on the third

day of grace immediately u|miii payment being refused by the 
acceptor (see. 98), but action cannot be brought on a bill until 
the following day. See notes to see. 95.

43. In all matters relating to bills of exchange, the following 
and no other days shall Ik- observed as legal holidays or non- 
juridical days :—

(a) In all the provinces of Canada,
Sundays,
New Year’s Day,
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( Irani Friday, see. 43.
Kiuter Monday,
Victoria Day,
Dominion Day, 
lutlsmr Day,
Christmas Day,
The birthday (or the day fixed by proclamation for the 

celebration of the birthday) of the reigning sovereign ;
Any day appointed by proclamation for a public holiday, 

or for a general fast, or a general thanksgiving through­
out Canada,

The day next following New Year’s Day, Christmas Day,
Victoria Day, Dominion Day, and the birthday of the 
reigning sovereign when such days respectively fall on 
Sunday ;

(h In the province of (jnela-e in addition to the said days,(juebee. 
The Epiphany,
The Ascension,
All Saint's Day,
Conception Day ;

(<> In any one of the provinces of Canada, any day ap- pmvincial 
pointed I y proclamation of the Lieutenant Governor of prodsma; lion,
sin'll province for a publie holiday, or for a fast or thanks-
giving within the same, and any non-juridical day by vir­
tue of a statute of such province. 53 V., c. 23, a. 14 ; 56 
V, e. 30, s. 1; 57-58 V., c. 55, a. 2 ; 1 Ed. VII., c. 12, sec.
2 and 4. Cf. Eng. ss. 14 and 92.

The provisions relating to legal holidays or non-juridical 
days were originally contained in the Hank Act of 1872. Do­
minion Day was added in 1879, and Easter Monday in 1883.
I Tide r the Hills of Exchange Act, 1890, the Annunciation, Cor­
pus t'lnisti, and the Festival of St. Veter and St. Vaul were 
h gut holidays in (juebee, but they were struck out in 1893. In 
lMW l.iilsuir Day and in 1901 Victoria Day were added to the
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Sec. 43.

Time of 
payment.

Sight bill.

list of Dont in ion legal holiday*. The present Hank Act con­
tain* no provision as to legal holidays

As to non-business days, see notes, supra.

44. Where a bill is payable at sight, or at a fixed period after 
date, after sight, or after the happening of a specified event, 
the time of payment is determined by excluding the day front 
which the time is to begin to run ami by including the day of 
payment. 53 V., c. 33, s. 14. Cf. Kng. s. 14.

The words “at sight or" are not in the English Act. See 
notes to sec. 23.

45. Where a bill is payable at sight or at a fixed period after 
sight, the time begins to run from the date of the acceptance if 
the bill is accepted, anil from the date of noting or protiit if 
the hill is noted or protested for non-acceptance, or for non­
delivery. 53 V., c. 33, s. 14. Cf. Eng. s. 14.

The words “at sight or" are not in the English Act. See 
notes to sec. 23.

A hill is payable at sight. The acceptance ! tears date March 
1st. The bill is due March 4th.

The date is presumed to be the true date unless the contrary 
lie proved (sec. 29). As to omission of date see sec. 30. The 
pmper date of an acceptance after a previous refusal to accept 
is the date of the first presentment (see. 37). As to date of 
acceptance of a hill payable at sight or after sight, see sec. 80.

A bill payable after sight is noted for non-acceptance on 
.January 1st. It is accepted supra protest on .January 5th. The 
time of payment m st he calculated from .Jaimary 1st (see. 150).

The holder of i foreign bill, payable 00 days after sight, 
make* an agreemer t that if it is dishonoured by non-acceptance, 
he will re-present it for payment at maturity. Acceptance is 
refused. The time of payment must Is- calculated from the day 
the bill was protested, and not from the day of presentment to 
the drawee for acceptance. (Campbell v. French, 1795, 6 T. 
K. 200.)
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There is no acceptance of a note (sec. 186) ; “after sight" in Sec. 45. 
a note therefore means after mere exhibition to the maker.
(Stanly v. Henderson, 1821, 4 B. & Aid. 592.)

As to protest for non-delivery, see see. 120.

46. Kvery bill which is made payable at a month or months Due elite, 
after elate' la-eomes due- em the same1 numhercel elay ol the month 
in which it is made payable as the elay on which it is dated, 
unless there is ne> such day in the meinth in which it is made 
payable1, in which ease it heroine* due on the last day of that 
month, with the addition, in all case's, of the days of grace.

2. The term 'month’ in a bill limans the calendar month. * Meinth.’ 
4 ; . e. 33, s. 14. CL Bng. s. 14.

Tim euily preevisiem in the Knglish Act corresponeling to this 
s**i‘lieeii istlint “The term meinth in a bill meansealenelar month." 
Sub se e'. 1 is a re-enactment of a provision which was originally 
containe-d in the statute 35 Viet., c. 10 (1872). It is declara­
tory of the' usage of merchants.

A bill elate'el 31st .Inniinry payable “without grace" one 
month afte-r elate is due February 28th. A similar note dated 
January 1st is due February 1st.

Hills dated 28th, 29th anil 30th November, respertivedy, pay­
able' three months after elate, all fall elue on Mareh 3rd, except 
in a le'Hp year, wile'll the first note woulel fall due on March 2nd.
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authority.
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parties.

Corpors-

Capacity and Authority of Parties.

Capacity must be distinguished from authority. Capacity 
means power to contract ho as to bind oneself. Authority means 
power to contract on behalf of another so as to hint! 
him. Capacity to contract is the creation of law. Authority is 
derived from the act of the parties themselves. Want of capa­
city is incurable. Want of authority may be cured by ratifica­
tion. Capacity or no capacity is a question of law. Authority 
or no authority is usually a question of fact. Again, capacity 
to incur liability must Ik» distinguished from capacity to 
transfer. An executed contract is often valid where an execu­
tory contract cannot be enforced. An endorsement usually con­
sists of two distinct contracts, one executed, the other executory. 
It transfers the property in the bill, and it also involves a con­
tingent assumption of liability on the part of the endorser. 
Chalmers, p. 61.

Capacity and Authority of Parties.

47. Capacity to incur liability as a party to a bill is co­
extensive with capacity to contract : Provided that nothing in 
this section shall enable a corporation to make itself liable as 
drawer, acceptor or endorser, of a bill, unless it is competent 
to it so to do under the law for the time Inung in force relating 
to such corporation. 53 V., c. 33, s. 22. Eng. s. 22.

This section is declaratory.
The last words of the provision of the English Act corres­

ponding to this section are “relating to corporations” instead 
of “relating to such corporation.” The change was intended 
to make it clear that the proviso referred to a special Act relat­
ing to any particular corporation in question as well as to the 
law respecting companies in general.

There is no special law of capacity applicable to parties to 
bills and notes. The rule laid down by this section refers the
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" capacity to the general law of contracts in the pro- Sec. 47. 
vince in which the transactions upon the bill take place.

As to conflict of laws, see Chapter L., infra.
If liy the local law applicable to the case, the incapacity of 

a party renders the contract void, the bill is a nullity ns regards 
such person, even in the hands of a holder in due course. For 
instance, by English law an infant incurs no liability 
by drawing, endorsing or accepting a bill, even though the bill 
is given for the price of necessaries supplied to him during in­
fancy. (In re Soltykoff, Ex parte Margrett, [1891] 1 Q.B. 413; 
of. Ricard v. Banque Nationale, 1893, Q.B. 3 Q.B. 161, a case of 
a married woman in the Province of Quebec.)

But if the law renders such contract voidable and not void, 
the incapacity can be set up only against a party with notice.
For instance, by English law, the contracts of a lunatic or 
drunken man, known to be such, are voidable only. Neither 
lunacy nor drunkenness can lx- set up against a holder in due 
course. (Imperial Loan v. Stone, [1892] 1 Q.B. 599.)

Hills of corporations.
The hills of corporations, so far as the fqnn is concerned 

are discussed in the notes to secs. 5 and 35. Sec. 47 relates only 
to capacity. As to the liability of a person who signs on behalf 
of a corporation without authority, see notes to sec. 52.

A corporation incurs no liability by drawing, endorsing or 
accepting a bill, unless expressly or impliedly empowered by 
its Act of incorporation or charter so to do. In the case of a 
trading cnr|mrution the fact of incorporation for the purposes 
of trade confers capacity. In the case of non-trading corpora­
tions, the power must be expressly given or there must lie terms 
in its charter wide enough to include such power. (Re Peru­
vian Railway Co., 1867, L.R. 2 Ch 617 ; Bateman v. Mid Wales 
Railway Co., 1866, L.R. 1 C.P. 499, at p. 505; of., however, the 
statutory provisions applicable to companies referred to in the 
nnhs to sis1. 5.)

48. Where a bill is drawn or endorsed by an infant, minor, Kffect of 
or corporation having no capacity or power to incur liability on
on a hill, the drawing or endorsement entitles the holder to re- 
ceive payment of the bill, and to enforce it against any othei 
party thereto. 53 V., e. 33, s. 22. Eng. a. 22.

17
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The world “minor” was added to the English bill in com­
mittee as the Scotch equivalent of the English term “infant.” 
Chalmers, p. 61,

I nder this section, the endorsement passes the property in 
the bill, though from want of capacity the infant, minor or 
corporation may not he liable as endorser. (Cf. Smith v. John­
son, 1858, .1 II. & N. 222.)

A hank may Is- justified in paying cheques out of the funds 
of a company although, on account of the form of the rhis|ues, 
the company would not la- liable as drawer if they had not lieen 
paid. (Mahony v. East Holyford, 1875, L.K. 7 H.L. 869, 864.)

IncaiHicily of one jnjrti/.
The incapacity of one or more of the parties to a hill in no 

way diminishes the liability of the other parties. Thus the 
acceptor eaunot set up the incapacity of the drawer or payee 
(sec. 129), nor the drawee that of the acceptor or payee (sec. 
130), nor the endorser that of the drawer or any previous en­
dorser (see. 133).

49. Subject to the provisions of this Act, where a signature 
on a bill is forged, or placed thereon without the authority of 
the person whose signature it purport* to be, the forged or un­
authorized signature is wholly inoperative, and no right to re­
tain the bill or to give a discharge therefor or to enforce pay­
ment thereof against any party thereto can In- acquired through 
or under that signature, unless the party against whom it i» 
sought to retain or enforce payment of the bill is precluded 
front setting up the forgery or want of authority: Provided 
that,—

(а) nothing in this section shall affect the ratification of an 
unauthorized signature not amounting to a forgery;

(б) if a cheque payable to order is paid by the drawee upon 
a forged endorsement out of the funds of the drawer, or is 
so paid and charged t„ his account, the drawer shall have 
no right of action against the drawee for the recovery hack
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of tin* amount ko paid, nor any defence to any claim made Sec. 49 
liy the drawee for the amount ho paid, as the ease may be, 
iinIosh he gives notice in writing of such forgery to the 
drawee within one year after he has acquired notice of hucIi 
forgery.

2. In ease of failure by the drawer to give such notiee within Default of 
tin slid period, such cheque shall he held to have been paid in notlc®- 
da..... . as respects every other party thereto or named there­
in, «Ini has not previously instituted proceedings for the protec­
tion of Ins rights. 53 V., c. 33, s. 24. Cf. Eng. ss. 24 and 60.

This sis'tion down to and including clause (a) of the proviso 
is ii transcript of see. 24 of the English Act. The Canadian bill 
of |s|Ht also contained a section corresponding to see. 60 of 
the English Act (see notes to next section), but the section was 
withdrawn in committee. In the Senate clause (b) of ti e pro­
viso and sub-sis*. 2 were added. At a subsequent date the pro­
visions of the present see. 50 were added.

A lull held under a forged signature must be distinguished 
from a bill with genuine signatures which has been fraudulently 
alb n il (see. 145), though such alteration may amount to the 
mnn of forgery, and must also be distinguished from a bill, 
with genuine signatures, in which material omissions have been 
tilled up (see. 31).

Subject to llic pm rimons of this Act.
See see. 60 as to recovery of amount paid on forged endorse­

ment in gissl faith and in the ordinary course of business, see.
173 ns to protection of bank and drawer, and see. 175 as to pro­
tect inn of collecting bank, where cheque in crossed. See also 
se, 21 and notes as to fictitious or non-existing payee, and see.
26 ns to fictitious drawee.

The general rule is that even a holder in due course cannot 
make title through a forgery (Roberts v. Tucker, 1851, 16 tj.
Ii 5611, 3 II.C. 680), or an unauthorized signature. (Jcnka v.
Horan, 188(1, 5 A.U. 538, 562.)

fini/,,/ „r unauthorized sujnnture is wholly inapt rotter.
As to forgery, cf. Criminal Code, sees. 466, et icq.
A bill is payable to the order of J. 8. Another person of the 

same name gets hold of it, and endorses it to T)., who takes it as
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a holder in due course. 1)., ac<|iiircs no title to the bill, he can­
not enforce pay meut against any party thereto (Mead v. Young, 
1790, 4 T.R. 28), and should any party pay him, the payment 
is invalid, ((iraves v. American Bank, 1858, 17 N.Y. 205; cf. 
Ogden v. Benaa, 1874, L.R. 9 C.P. 513.)

A note payable to order is stolen from the payee. The thief 
forges the payee’s endorsement, and collects the note from the 
maker's banker who returns the note to the maker. The payee 
can recover the amount of the note from the maker in an action 
for conversion of the note. (Johnston v. Windle, 1836, 3 Bing. 
N.C. 226.)

A bill is payable to C.’s order. His endorsement is forged. 
D., a subsequent holder, presents the bill for acceptance. The 
drawee accepts it payable at his bankers. The bankers pay D. 
They cannot debit the acceptor with this payment. (Roberts v. 
Tucker, supra.)

C. specially endorses a bill to D. It is stolen before delivery 
to D., and D.’s endorsement in blank is forged on it. It conics 
into B.’s hands, and he geta his bankers to present it for pay­
ment. They receive payment and credit B. with the amount, 
B. subsequently draws out the whole sum. C. can recover tne 
amount of the bill from the bankers. (Arnold v. Cheque Bank, 
1876, 1 C.P.D. 578; cf. Charles v. Blackwell, 1877, 2 C.P.D. at 
p. 157.)

A letter of credit on a bank is granted in favour of C„ whose 
clerk gets possession of it, forges C.’s name to a draft, and 
obtains the money. The bank is not discharged by this payment. 
(Orr v. Union Bank, 1854, 1 Macq. ILL. 513.)

The payee of a note made and payable in Ontario, who had 
alisconded to Michigan, while there and after a writ of attach­
ment in insolvency had issued against him in Ontario, endorsed 
the note for good consideration to the plaintiffs, who took it in 
good faith. By the law of Ontario the title to the note hail 
vested in the assignee in bankruptcy before the endorsement. 
Held, that the plaintiffs could not recover, the payee having no 
authority to endorse. (Jenks v. Doran, 1880, 5 A.It. 558.)

Hatifieation of unauthorized or forged signature.
A. forges B.'s signature to a note as maker. Before the 

note matures the holder finds out that B.’s signature is a for­
gery, and threatens to prosecute A. In order to prevent this,
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B give* the holder a memorandum which any»: “I hold myself Sec. 4B. 
responsible for the note for £100 hearing my signature. The n„tifica- 
ntiliealion is invalid. B. is not liable on the note. (Brook tionof un- 
v. Book. 1671, L.R. ti Kx. 69; Ex pnrte Edwards, 1641, 2 Mon. “'r 
U. It I). 241 ; and cf. Williams v. Bayley, 1866, L.R. 1 H.L. ligimiure. 
.■no. at p. 221.)

An unauthorized signature not amounting to a forgery may 
he ratified by the principal, hut, us a general rule, a forgery 
cannot la- ratified. This general rule (see Brook v. Hook, 
ispro is, however, subject to modification. An act professing 
to have los'ii done for or under the authority of the person 
•ought to be charged is capable of ratification, so as to make 
iuvIi person, civilly responsible as if he had originally authorized 
it but not so as to make a defence for the forger against a crim­
inal charge. (Cf. McKenzie v. British 1 inen Co., 1881, 6 App.
Cas, at p. 99; Dominion Bank v. Ewing, 1904, 7 O.L.R. at p.

15 S.CJL 132.)

Prnlmini from irtting up the forgery or want of authority.
By the fact of becoming a party to a bill, a person may be 

estopped from setting up that the signatures of other parties 
thereto are forged or unauthorized. As to drawer, see sec. 130; 
endorser, see. 133 ; acceptor, sec. 129 ; acceptor for honour, notes 
to see. 152; maker of note, sec. 185.

The word “precluded" was inserted in committee in lieu 
of the word "estopped,” an English technical term, unknown to 
Scotch law. Chalmers, p. 75.

A party to a bill may be estopped by his conduct from deny­
ing to mi innocent holder, the genuineness of his signature, or 
from setting up that the signatures of other parties to the bill 
are forged or unauthorized.

The acceptor of a bill forges A.'s name thereon ns drawer, 
and discounts the bill with a bank. The bill is dishonoured, and 
notice sent to A. The acceptor gets the bill renewed for a 
smaller sum, paying the difference in cash to the bank, and on 
renewal again forges A.’s name as drawer. The renewed bill 
is dishonoured and notice is sent to A. A. dims not repudiate 
the transaction for fourteen days. He is not estopped from set­
ting up that his signature is forged. (McKenzie v. British 
Linen Co.. 1681, 6 App. Cas. 82; Seemi, if the bank had been 
prejudiced by the delay : see Ewing v. Dominion Bank, infra.)
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Sec- 49. A. forges B.’s acceptance. B. pays the holder. Afterwards 
Precluded A. again forges B.’s acceptance, which, unknown to B., gets 
from setting jUf(l yje hands of the same holder. B. may set up that his sig- 
fnrgvlry or nature was forged. (Morris v. Bethel I, 1869, L.R. 5 C.P. 47.) 
want of A cheque payable to the order of a company is endorsed by
authority, y^ govretary, who has no authority under the by-laws to give 

a valid endorsement. The company is estopped from denying 
the want of authority by the faet that on previous occasions the 
secretary has drawn money on cheques on his sole endorsement, 
and no notice was ever given to the hank that he was exceeding 
his authority. (Thorold v. Imperial Bank, 1887, 13 O.R. 330; cf. 
Imperial Bank v. Farmers’ Trading Co., 1901, 13 Man. It. 412.)

A local manager of a company is authorized to endorse 
cheques for deposit with the Bank of B.C. He endorse and 
cashes at the Bank of M., a cheque drawn on the latter hank. 
The Bank of M., is liable to the company if there have been no 
other dealings suflicicnt to estop the company. (Hinton v. Bank 
of Montreal, 1903, 9 B.C.R. 545.)

The case of Ewing v. Dominion Bank, 1904, 35 S.C.R. 133. 
perhaps, goes further than any English decision in the direction 
of bedding a person liable, on the ground of estoppel, upon a 
note to which his signature has l>een forged. In that case E. & 
Co., merchants at Montreal, received from the Don.inion Bank, 
Toronto, on the morning of the 16th of August, a letter notify­
ing them that their note for $2,000 to the T. I*. Co., would fall 
due at the hank on a date named and requesting them to pro­
vide for the same. The name of E. & Co., had been forged to 
the note. E. & Co. communicated at once with the forger, but 
di<l not communieute with the hank till the following December, 
a few days In-fore the note fell due. On the 15th and 16th of 
August the T. 1*. Co., issued cheques on the bank, payment of 
which left a balance to their credit at the close of business on 
the 15th of $1,611, on the 16th of $1,355, and on the 17th of 
$84. It was held by the Supreme Court, by a majority judg­
ment, that, on receipt of the notice, E. & Co. were under a legal 
obligation to inform the bank, by telegraph or telephone, that 
they had not made the note, and that as they had not done ao 
they were estopped from denying their signature.

The members of the Judicial Committee, upon application 
to them for special leave to appeal, treated the matter as abso­
lutely a question of faet and dismissed the application upon
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the ground Unit they could not say that there was not evidence 8ec. 49. 
upon which the courts below might fairly find as they did: 1904, Precluded 
AC. Hki. The judgments of the member* of the Supreme Courtfr,,ni wiling 
lay down tin* following proposition* of law, which are of im- j^'ry^r want 
portance in connection with the question of estoppel. of authority.

1 If a person becomes aware that by the unauthorized use 
of Ins name, a fraud is being practised upon a hank, there may 
li. a duty to notify the hank of the fraud, although no business 
n hit ion previously existed between him and the bank; sufficient 
relation is created by the fact that express notice is given by the 
bank to such person that his name is being used (referring 
i5|Hvinll> to Freeman v. Cooke, 2 Ex. G54, 663, and McKenzie 
v. British Linen Co., 1881, 6 App. Cas. 82, 109; but cf. Mer­
chants Bank v. Lucas, 1889, 15 A.R. 573, 18 8.C.H. 704.)

Assuming tin1 duty to notify the bank, modern business 
methods may require the use of the telegraph or the telephone.
Quart, however, whether the business custom is not merely to 
write in due course; cf. 18 Harv. L.R. 141 (1904).

: If a person is under such a duty, and, by reason of his 
neglect to notify tin* hank, the hank is prejudiced, the liability 
of the person whose name has been used is not limited to the 
actual amount of the loss sustained by the bank; he is estopped 
from denying the genuineness of his signature and is liable to 
tin- full amount of the document. The loss need not be the 
direct and necessary consequence of the neglect. (Cf. Ogilvie 
v West Australian, (1690] A.C. 257, 270.)

I ni'** hr (lires notice in writing.
The effect of clause (b) of the proviso is that if a cheque 

payable to order is paid by the drawee upon a forged endorse- 
imnt. tiare is a special period of limitation applicable to the 
elaim or defence of the drawer against the drawee in respect 
"i tlie payment made, namely one year after the drawer has 
a< liiiivd notice of the forgery. Until the year expires, 
the payment as between the drawer and draw'ee is invalid in 
accordance with the general rule that a forged endorsement is 
wholly inoperative. After the year, the drawer is concluded as 
against the drawee.

By sub-see. 2 the same period of limitation is made appli- 
vahlc as n-speet* every other party to the cheque or named 
therein who has not previously instituted proceedings for the
protection of his rights.
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Sec. 49. For example, A. draws a cheque in favour of B., and hands 
Unless he it to B., in payment of a debt. It is stolen from or lost by B„ 
gives notice Hiid the thief or finder forges B.’s name and obtains payment 

wntmg' from the drawee bank. B. has no claim against A., because the 
delivery of the cheque operates as payment subject only In 
the condition that, if upon due presentment the cheque is not 
paid, the original debt revives. (Cf. Charles v. Blackwell. 
1887, 2 C.P.D. at p. 158). A. cannot be charged by the hank 
with the amount of the payment unless a year passes after A. 
acquires notice of the forgery without A.’a having given notice 
in writing to the bank. If A. fails to give such notice and B. 
neglects to institute proceedings for the protection of his rights 
within the year after A. acquires notice of the forged or unau­
thorized signature, the cheque shall be deemed to have been paid 
in due course as respects B.

Recovery of 50. If a bill bearing a forged or unauthorized endorsement 
on forged111'*is I™id in good faith and in the ordinary course of business, by 
endorsement. or on behalf of the drawee or acceptor, the person by whom or 

on whose behalf such payment is made shall have the right to 
recover the amount so paid from the person to whom it was so 
paid or from any endorser who has endorsed the bill subse­
quently to the forged or unauthorized endorsement if notice of 
the endorsement being a forged or unauthorized endorsement is 
given to each such subsequent endorser within the time and in 
the manner in this section mentioned.

Rights over. 2. Any such person or endorser from whom said amount has 
been recovered shall have the like right of recovery against any 
prior endorser subsequent to the forged or unauthorized endorse­
ment.

Notice of 3. Such notice of the endorsement being a forged or un- 
forgery. authorized endorsement shall be given within a reasonable time 

after the person seeking to recover the amount has acquired 
notice that the endorsement is forged or unauthorized, and may 
be given in the same manner, and if sent by post may be ad­
dressed in the same way, as notice of protest or dishonour of
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„ bill limy Ik> given or addressed under this Act. 60-01 V., c. 3cc. 5°- 
in, ». 1. Cf. Eng. s. 60.

Tin's section is not in the English Act. The history of the 
sir!iini and its predecessor is discussed, and their contents an­
alyzed by Z. A. Lash, K.C., in 4 Journal C.B.A. at pp. 22 ct leq.

hi England prior to 1853 a banker paying a cheque to a English^Act, 
holder, whose title depended upon a forged or unauthorized en- paying on 
dorsemeiit, could not under ordinary circumstances debit the forged or 
customer with the payment. In that year ; 1 Act was passed 9™u,'Jor' 
which was afterwards re-enaeted in substance by sec. 60 of the (,IK|,lra,.. 
English Bills of Exchange Act, 1882. That section is as follows : ment.

‘•lin. When a bill payable to order on demand is drawn on 
a hanker, and the banker on whom it is drawn pays the bill in 
good faith and in the ordinary course of business, it is not in­
cumbent on the banker to shew that the indorsement of the 
payee or any subsequent indorsement was made by or under 
the authority of the person whose indorsement it purports to 
lie. and the bunker is deemed to have paid the bill in due course, 
although such indorsement has been forged or made without 
authority.”

The leading ease on the English section is Charles v. Black- 
well, 1SS7, 2 C.P.D. 151, in which it was held the banker who 
pays a cheque in good faith and in the ordinary course of busi­
ness is protected, notwithstanding that the endorsement of the 
payee has been forged or made without authority, that the cus­
tomer who draws the cheque is protected, the cheque having 
been paid, and that the loss must fall upon the payee, who alone 
of the three innocent parties could have contributed to the cir­
cumstances occasioning the loss.

A section in the same words as see. 60 of the English Act English Act 
was contained in the Canadian bill in 1890, but was struck out 
in committee, probably as a result of a misunderstanding of 
I lie effect of the section. In its place clause (6) and sub-sec. 2 
of the present section 49 were added to the bill in the Senate.

It was doubtful under the Act of 1890 whether an acceptor „ ™gg]men 
or endorser would, after payment of the bill, have any remedy 
against endorsers subsequent to the forged endorsement, and in 
Ml the following sub-section was added to what is now sec 49:

"If the drawee of a cheque bearing a forged endorsement 
pays the amount thereof to a subsequent endorser, or to the
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Sec. 50.
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IxMirer thereof, he shall have all the rights of a holder in due 
course for the recovery hack of the amount so paid from any 
endorser who has endorsed the same subsequent to the forged 
endorsement, as well as his legal recourse against the bearer 
thereof as a transferrer by delivery ; and any endorser who has 
made such payment shall have the like rights and recourse 
against any antecedent endorser subsequent to the forged in­
dorsement,—the whole, however, subject to the provisions and 
limitations contained in the last preceding sub-section.”

Finally in 1897 the amendment of 1891 was repealed and the 
present see. 50 enacted in its place.

The meaning of the present section may be illustrated by 
comparing its terms with those of the former section.

1. The former section applied only to a cheque. The pre­
sent section applies to a bill of exchange whether drawn on a 
bank or not and whether payable on demand or otherwise. Bv 
virtue of sec. 180, it applies also to promissory notes.

2. The former section was confined to the case of a forged 
endorsement. The present section applies also to an unauthor­
ized endorsement.

3. A payment to be recovered back under the present section 
must have been made in good faith, (i.e., honestly whether neg­
ligently or not: sec. 3), and in the ordinary course of business.

4. The former section in terms conferred the right of re­
covery back only upon the bank which had paid the cheque. 
The present section gives the right to claim repayment to the 
bank which has made the payment and to the customer on whose 
behalf the payment has been made.

5. The former section gave the “rights of a holder in due 
course” for the recovery back of the amount paid from any 
endorser who had endorsed the same subsequent to the forged 
endorsement. If the “rights of a holder in due course” meant 
merely the ordinary rights of a holder of a bill, the hank was 
confined to a remedy upon the bill itself against the prior en­
dorsers. In that event the section meant one of three things, either 
(1) that notice of dishonour must have been given within the 
time limited by the Act in ordinary eases—a meaning which 
gave no practical relief to the bank and made the section illu­
sory; or, (2) that the bank had the rights of a holder without 
the necessity of giving notice and might claim repayment at
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any time lie fore the Statute of Limitations had run its course ; See. 50. 
or (3) that by virtue of the concluding words—“the whole. Act of 1897 
however, subject to the provisions and limitations contained in compared 
the last preceding sub-section”—the bank had one year after ct “ 
acquiring notice of the forgery to notify the endorser. The 
third is the most probable meaning, but if the Act meant either 
lit) or (3), it was unjust to the endorser in not requiring notice 
to lie given promptly after the discovery of the forgery.

The present section gives the right to recover back the 
amount paid from the person to whom it was paid or from any 
endorser subsequent to the forged or unauthorized endorsement, 
hut. like the former section in this respect, it confers no right 
of recovery against an intermediate holder who may have trans­
ferred the hill, but who did not endorse it. The present sec­
tion requires notice of the forgery or want of authority to be 
given to each endorser subsequent to the endorsement in ques­
tion, and not merely to the endorser sought to be charged. The 
notice must he given within a reasonable time after the person 
seeking to recover the amount has acquired notice that the 
endorsement is forged or unauthorized, and may be given in the 
same manner as notice of protest or dishonour under the Act.

As to “reasonable time,” cf. secs. 77, 86 and 166, where the 
same expression is used.

The present section does not affect the rights or position of 
the drawer or endorsers prior to the forged or unauthorized en- 
dorsrment, they being in no way responsible for the forgery 
or want of authority. As a loss must be suffered by some inno­
cent party, it is only right that it should fall upon him who by 
his negligence or failure to enquire, was imposed upon, and who 
laid it entirely within his power to protect himself at the time 
of acquiring the hill. This principle is applicable to the first 
endorser after the forged or unauthorized endorsement and to 
each subsequent endorsement. Hut an acceptor is in a differ­
ent position. When a bill is presented for payment, he has no 
time to verify the endorsement, and usually has no means of 
doing so. lie must pay at once or let the bill go to protest,—
Slid he is therefore required only to act in good faith and in the 
ordinary course of business.

Ihcun ny by jmyrr of money paiit by mistake.
Where payment of a bill or note is made by mistake to a per­

son who is not entitled to receive payment, and who cannot give
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a discharge, the payer can recover the money so paid from the 
person who received it when such person did not act in good 
faith in demanding payment of the bill. (Martin v. Morgan, 
181!), 3 Moore, 635; Kendal v. Wood, 1871, L.R. 6 Ex. 243). 
Subject to the provisions of the Act as to a collecting bank in the 
case of a crossed cheque (sec. 175), the payer can recover the 
money paid from the person who received it when such person 
acted in good faith in demanding payment of the bill, provided 
(a) that the payer was not guilty of negligence in making the 
payment, and (probably) (6) that the position of the party re­
ceiving payment has not been altered before the discovery of 
the mistake and notification thereof. Chalmers, p. 210.

A hanker is bound to know the handwriting of his customer. 
(Smith v. Mercer, 1815, 6 Taunt. 76; cf. Chalmers, p. 211.) If 
in the ordinary course of dealing there comes through one bank 
to another a cheque purporting to bear the signature of a cus­
tomer of the latter, which accepts it, pays it and charges it to 
the customer, the implication from the transaction is that the 
drawee bank dealt with the cheque in reliance upon its know­
ledge of the customer’s signature, and not upon any supposed 
representation or warranty of its genuineness by the bank pre­
senting it. (Rex v. Bank of Montreal, 1906, 11 Ô.L.R. 595, 601; 
S.C. affirmed by the Supreme Court the 19th February. 1907.) 
Cf. Bank of Ottawa v. Ilarty, 1906, 12 O.L.R. 218, in which 
a person who had presented to the plaintiff bank a cheque on a 
New York bank purporting to be endorsed by the payee, hut not 
in fact endorsed by the payee, was held liable as on a warranty 
that he, as agent for the rightful owner, was entitled to pay­
ment.

There may be a duty on the part of the drawer of a cheque 
towards his banker which does not exist on the part of the ac­
ceptor of a bill towards the holder. If the customer by any 
act of his has induced the banker to act upon the document by 
his act, or neglect of some act usual in the course of dealings 
between them, it is quite intelligible that he should not be per­
mitted to set up his own act or neglect to the prejudice of the 
hanker whom he has thus misled, or by neglect permitted to 
he misled (Seholfield v. Londeshorough, [1896] A.C. at p. 523), 
But whatever the duty of a customer towards his banker may 
be with reference to his drawing of cheques, the mere fact that 
the cheque is drawn with spaces such that a forger can utilize
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them for the purpose of forgery is not itself any violation of Sec. 50. 
that obligation. (Colonial Bank v. Marshall, [1906] A.C. 559, Recovery by
568: cf. Imperial Bank v. Bank of Hamilton, [1903] A.C. at payer°f

.. money paid
P* . by mistake.

In Cocks v. Masterman, 1829, 9 B. & C. 902, it is said “that 
the holder of a bill is entitled to know on the day when it be­
comes due whether it is an honoured or dishonoured bill, and 
that if he receives the money and is suffered to retain it during 
the whole of that day the parties who paid it cannot recover it 
baek. This stringent rule, recently asserted in even wider lan­
guage in London & River Plate Bank v. Bank of Liverpool,
[1896] 1 Q.B. 7, lias reference only to negotiable instruments, 
on the dishonour of which notice has to be given to some one, 
namely, to some drawer or endorser, who would be discharged 
from liability unless such notice were given in proper time, and 
is not to be applied to other cases. (Imperial Bank v. Bank of 
Hamilton, [1903] A.C. at p. 58.)

In Bank of Toronto v. Hamilton, 1896, 28 O.R. 51, the plain­
tiff bank under telegraphic instructions from one of its branches, 
telephoned to one of its sub-agencies to credit the defendant 
with $2,000. The sub-agency by error credited him with $3,000, 
which he drew out. The $2,000 had been paid into the branch 
bank in the first instance by a third person as an advance on 
the shipping hills of certain cattle bought from the defendant 
for about $2,800, but of this fact the bank had no notice. The 
defendant refused to repay the difference between the $2,000 
and the price of the cattle, on the ground that on the faith of 
the payment to him he had allowed them to be shipped abroad, 
and that by his agreement for sale this was not to be done till 
payment of the price in full. Held, that the bank was entitled 
to recover the excess over $1,000.

51. A signature by procuration operates as notice that the Procuration 
agent has but a limited authority to sign, and the principal js s,K"u,urts- 
hound hv such signature only if the agent in so signing was 
acting within the actual limits of his authority. 53 V., c. 33, 
s. 25. Eng. s. 25.

This section is declaratory.
A person taking a bill signed by procuration ought to exer­

cise due caution, and it would be only reasonable prudence to
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Sec. M. require tile procluetiiin of the authority in pursuance of which 
Procuration the bill is signed. (Attwood v. Munnings, 1827, 7 R. & C. 278, 
signatures. 4 K.C. 364.)

The section provides for the case of an instrument which 
shews on its face that it is signed by the hand of an agent. Cf. 
sec. 4, which provides that an instrument is sufficiently signed 
by a person if his signature is written thereon by some other 
person by or under his authority.

As to the signature of a corporation and notes signed on be­
half of a corporation, see see. 5.

As to the form of signature by an agent which is sufficient 
to shew that the agent is not to be personally liable, providing 
the authority is sufficient, see sec. 52.

If C. signs a bill by power of attorney from D., tile form 
of signature should indicate the fact, as “D. per C.,” “D. by 
C., atty.,” “C. p. p. D.’’ or “per proc. D., C.” “D. p. p. C. 
means that D. is the agent and C. the principal.

An agent draws a cheque “per proc.” in excess of his author­
ity. The person in whose name it is drawn is not liable on the 
cheque to a person who has cashed it in good faith, but he must 
account for any money which has come into his possession. 
(Beid v. Rigby, [1894] 2 Q.B. 40.)

In Bridgewater v. Murphy, 1896, 23 A.R. 66, affirmed, 26 
S.C.lt. 443, the president of a company made a note in the 
company's name without authority, and discounted it with the 
company’s bankers. The proceeds were credited to the com­
pany’s account, and paid out by cheque in the company’s name 
to its creditors whose claims should have been paid by the presi­
dent out of moneys which he had previously misappropriated. 
It was held that the bankers, who took in good faith, were en­
titled to charge the amount of the note, when it fell due, against 
the company’s account.

Notwithstanding the existence of a written power of ettor- 
* ney, the real scope of the agency may be ascertained from any 

admissible evidence. (Cooper v. Blneklock, 1880, 5 A.K. 535.)
If the agent 1ms authority, his abuse of it does not affect 

/ a holder in due course; the agent's apparent authority is the 
real authority. (Bryant v. Quebec Bank, [1903] A.C. 170.)

By a resolution of the directors, the chairman of a company 
is authorized to accept hills drawn by A., against the deposit of 
securities. lie accepts a bill drawn by A., signing per proc. the
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company, without requiring the deposit of security. The bill Sec. 51. 
is negotiated to a boni fide holder. The company is liable. (Re Procuration 
Land Credit Co., 1869, L.R. 4 Cli. 460.) signatures.

Detinue for a note. The note was payable to the plaintiff’s 
order, and was endorsed in the form “1)., by his attorney, B." 
in pledge for a private debt of the agent’s, though this was not 
known to the endorsee. The right of the endorsee to retain the 
note depends on the proper construction of the power of attor­
ney held by B., and in construing the power, it will be held 
that a power to sell does not include a power to pledge. (Jon- 
menjoy v. Watson, 1884, 9 App. Cas. 561 ; ef. Jacobs v. Morris,
11902] 1 Ch. 816, an action to restrain the negotiation of a bill 
accepted by an agent in excess of his authority.)

It., who carries on business for himself, and is also in part­
nership with S., goes abroad ; he gives S. an authority to accept 
hills in his name in respect of bis private business. 8. accepts 
a bill in B.’s name per proc., in respect to the partnership busi­
ness. The hill is negotiated. B., is not liable on the acceptance.
(Attwood v. Mminings, 1827, 7 B. & C. 278; Stagg v. Elliott,
1S62, 12 C.B.N.S. 373.)

Liability of agent who signs a bill on behalf of a principal.
By the Dominion Companies Act (R.S.C. c. 79, see 115), any 

director, manager or officer of a company, and every person on 
its behalf who signs or authorizes to be signed on behalf of the 
company any bill, note, endorsement, cheque, etc., wherein the 
company’s name, with the word “limited” after it, is not men­
tioned in legible characters, incurs a penalty and is personally 
liable to the holder for the amount of such bill, etc., unless the 
same is duly paid by the company.

By virtue of this Act or some similar provincial Act appli­
cable to the company on behalf of which a person signs, the |M>r- 
son signing may be liable on the instrument. (See llowcll v.
Brethour, 1899, 30 O.R. 204.)

lie is also liable on the instrument if the alleged principal 
is fictitious or non-existing. (Cf. Kelner v. Baxter, 1866, L.R.
2 C.P. 174.)

In other cases a person who, without authority, signs the 
name of another person to a hill, either simply or by a procura­
tion signature, is not liable on the bill itself. (Polhill v. Walter,
1832, 3 B. & A. 114.)
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A person signing without authority may, however be liable 
in an action for misrepresentation or fraud. (Polhill v. AValter, 
supra; West London v. Kitson, 1884, 13 (j.H.l). 360.) In such 
an action the holder must prove damage. (Eastwood v. Bain, 
1858, 3 II. & N. 738.) The fraud which is sufficient to be a 
ground for an action of deceit is discussed in Derry v. Peek, 
1889, 14 App. Cas. 337. (Cf. Low v. Bouverie, [ 1891 ] 3 Ch. at 
100; Le Lievre v. Gould, [1893] 1 Q.B. at 501; negligent mis­
representation is sufficient where there is a contract between the 
parties and therefore a duty not to be negligent)

Although a person who signs a bill in the name of another 
without authority is not liable on the bill itself, because he is 
not a party to it, and although he is not liable to an action of 
deceit because he acted innocently, he may, nevertheless. Is? 
liable on the ground of an implied warranty of authority (Col- 
len v. Wright, 1857, 8 E. & B. 647 ; Firbanks v. Humphreys, 18 
Q.B.D. 54, better report 56 L.J.tj.B. 57 ; Starkey v. Bank of 
England, [1903] A.C. 114). The person signing is liable on an 
implied warranty of authority only if the other contracting 
party relied on the existence of authority in fact. (Halbot v. 
Lens, [1901] 1 Ch. 344.)

52. Where a person signs a bill as drawer, endorser or accep­
tor, and adds words to his signature indicating that he signs 
for or on behalf of a principal, or in a representative character, 
lie is not personally liable thereon; but the mere addition to his 
signature of words describing him as an agent, or as fill! • a 
representative character, does not exempt him from personal lia­
bility.

2. In determining whether a signature on a bill is that of 
the principal or that of the agent by whose hand it is written, 
the construction most favourable to the validity of the instru­
ment shall he adopted. 53 V., c. 33, s. 26. Eng. s. 26.

The question of the sufficiency of the authority of an agent 
to sign a bill on liehalf of a principal is discussed in the notes 
to secs. 4, 5 and 51. Sec. 52 deals only with the question whe­
ther the form of the signature is such as to render the principal 
and not the agent liable.
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See sec. 132 as to signing a bill in a trade or assumed name Sec. S2. 
or in the name of a firm.

Where a person is under obligation to endorse a bill in a 
representative capacity, he may endorse the bill in such terms 
as to negative personal liability (see. 61).

This section was re-drafted in committee, and perhaps some- Signing as 
what modifies the rigour of the common law rule. At any rate agent, 
the older cases must be examined carefully with regard to the 
words of the section. The principle is this: the terms agent, 
manager, etc., attached to a signature are regarded as mere 
deiignatio pcnona. The rule is applied with peculiar strict­
ness to bills, because of the non-liability of the principal (cf, 
see. 131). Chalmers, p. 80.

A mail who puts his name to a bill makes himself personally 
liable, unless he states upon the face of the bill that he sub- 
serils's for another or hy procuration of another, which are 
words of exclusion. Unless he says plainly, “I am the mere 
scribe,” he is liable. (Leadbitter v. Farrow, 1816, 5 M. & S. at

In considering the question raised by this section, one must 
not overlook the distinction between bills of exchange and prom­
issory notes. As pointed out in Alexander v. Sizer, 1869, L.
K. 4 Ex. at p. 105, a bill of exchange is drawn on the intended 
acceptor in a personal character and if he accepts, he must do 
so in that character or not at all. The acceptance of a bill is 
the signification by the drawee of his assent to the order of the 
drawer (sec. 35; cf. notes to that section). This distinction 
explains many of the cases in which the principal has been held 
not liable on a bill, as not being the drawee, although otherwise 
the bill has been sufficiently signed for him or on his behalf by 
an agent.

Prineipal liable; agent not liable.
A leading case is that of Fairchild v. Ferguson, 1892, 21 

S.C.R. 484. The manager of a company, in payment for goods 
purchased by him as such, gave a promissory note beginning 
“sixty days after date we promise to pay” and signed “R., 
manager O. L. Co.” Evidence was given that both R. and the 
payees intended to make the company liable and that R. had 
authority to bind the contract by note. Held, the company’s
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note and not R.’s. Many of the eases are discussed in the judg­
ments. Cf. Canada Paper Co. v. Gazette, 1893, 32 N.B.R. 689; 
City Bank v. Cheney, 1857, 15 U.C.R. 400.

Money is lent to the S. Ry. Co. A note for the amount is given 
in the form “I promise to pay,” etc., and signed “for the S. 
Ry. Co., J. B., secretary. J. B. is not personally liable. (Alex­
ander v. Sizer, 1869, L.R. 4 Ex. 102; but see Gray v. ltaper, 
1866, L.R. 1 C.P. 694.)

Agent personally liable.
Many of the cases are collected in Boyd v. Mortimer, 1899, 

30 O.R. 290. In that ease an assignee for the benefit of the 
creditors of a partnership signed notes in the firm name, fol­
lowed by his own with the word assignee added, and was held 
personally liable.

A bill is drawn upon “P. C. D., president N. D. & II. Co.,” 
and accepted by him in the same terms. He is personally liable 
(Bank of Montreal v. De Latre, 1848, 5 U.C.R. 362) ; he would 
not have been liable if he had accepted in the company's name, 
per himself. (Cf. Madden v. Cox, 1880, 5 A.R. 473, cited in 
notes to see. 35.)

A bill addressed to A. M., is accepted “A. M., executor of 
J. P.” A. M. is personally liable. (Campbell v. McKay, 1892, 
24 N.S.R. 404.)

A note is signed by an agent or officer in his own name, with 
the addition after his name of his agency or office, or of the 
word “attorney,” “executor.” etc. lie is personally liable. 
(McDonald v. Smaill, 18! 25 N.S.R. 440; Armour v. Gates,
I860, - Cl'. 548; 11:, V. Jones. 1896, Q.R. 10 8.C. 496; 
Peele v. Robinson, 180, i Allen (X.B.) 561; Hagarty v. Squier, 
1877, 42 U.C.R. 165, and eases cited.)

A note made in the form “We, the directors of the K. Co.. 
Ltd.,” is signed “J. F., J. 8." In the corner of the note is 
the seal of the company and the signature of an attesting wit­
ness. J. F„ and ,1. S.. are personally liable. ( Dutton v. Marsh. 
1871, L.R. 6 Q.R. 361.)



CHAPTER XXXIX.

Consideration.

53. Valuable consideration for a bill may be constituted Valuable.
by,—

(u) any consideration sufficient to support a simple contract ; Sufficiency.
(6) an antecedent debt or liability; Antecedent

debt.
3. Such a debt or liability is deemed valuable consideration. pnrm „f ;n][ 

whether the bill is payable on demand or at a future time. 53 
V., e. 33, s. 27. Eng. s. 27.

“Value” in the Act means valuable consideration (see. 2).
Consideration has been thus defined in the ease of Currie v.

Misa, 1875, L.R. 10 Ex. 153, 4 R.C. 316: ‘‘A valuable considera­
tion in the sense of the law may consist either in some right, 
interest, profit or benefit, accruing to one party, or some for­
bearance. detriment, loss or responsibility given, suffered, or 
undertaken by the other.” Consideration is therefore some­
thing done, forborne, or suffered, or promised to be done, for- 
borne, or suffered by the promisee in respect of the promise.
It must necessarily be in respect of the promise, since consider­
ation gives the promise a binding force. Anson on Contracts,
Sth ed. 74.

As to an accommodation party and an accommodation bill,
sir sec. 55.

As to a bill or note the consideration of which consists, in 
whole or in part, of the purchase money of a patent right, or 
of a partial interest in such right, see secs. 14, 15 and 16.

The question whether the consideration for a bill is suffi­
cient to support a simple contract must be determined by pro­
vincial law.

It has been held that each of the following constitutes valu- Valuable 
side consideration : cnnaideim-

—a cross acceptance (Rose v. Sims, 1830, 1 B. & Ad. at p. '< n'
526);
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Sec. 53 —the compromise of a disputed liability (Cook v. Wright 
1861, 30 L.J.Q.B. 321);

—a promise to give up a bill thought to be invalid (Smith v 
Smith, 1863, 13 C.B.N.S. 418) ;

—a debt barred by the Statute of Limitations (Latouche v. 
Latouche, 1865, 3 H. & C. at p. 576; Wright v. Wright, 1876 
6 P.H. 295) ;

—the obligation on the part of a thief to restore stolen pro­
perty (London, etc., Bank v. River Plate Bank, 1888, 21 QB 
D. 535) ;

—the forbearance to sue a third party for a debt (Créais 
v. Hunter, 1887, 19 (j.B.D. 341; Crcelman v. Stewart, 1896, 28 
N.S.R. 185; Dickenson v. Clemow, 1850, 7 U.C.R. 421).

Nut valuable It has been held that the following do not constitute valu- 
eonsidera- abic eonsideration :

—a mere moral obligation (Eastwood V. Kenyon, 1840, 11 A. 
& E. 438; cf. In re Whittaker, 1889, 42 Ch. D. 119) ;

—a debt represented to be due though not really due (South- 
all V. Rigg, 1851, 11 C.B. 481) ;

—the giving up of a void note (Coward v. Hughes, 1855, 1 
K. & J. 443) ;

—a voluntary gift of money (Hill v. Wilson, 1873, L.R. 8 
Ch. at p. 894) ;

—a debt from a third person to the payee of a note upon no 
consideration for forbearance to sue and upon no privity be­
tween the debtor and the maker (McGiliivray v. Keefer, 1847, 
4 U.C.R. 456; Ryan v. McKerrall, 1888, 15 O R. 460) ;

—where A. is indebted to B., and B. to C., and A makes a 
note in favour of C., unless there is evidence of novation (Cos- 
sitt v. Cook, 1884, 17 N.S.R. 84).

Antecedent debt or liability.
The words “or liability” were added to the English bill in 

committee. They perhaps extend the law. Chalmers, p. 82.
Otherwise, sub-sec. 2 embodies the rule laid down by the 

majority of the Court of Exchequer Chamber in Currie v. Miss, 
1st:.. L.R. 10 Ex. 153, 4 R.C. 316 (8.0. M» nom. Misa v. Currie. 
1876, 1 App. Cas. 554). Prior to that ease it was uncertain how 
far an antecedent debt constituted a sufficient consideration for 
an instrument payable on demand. In the case of a bill or note
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•in futuro it was said that the suspension of the credi- See. S3, 
tor's remedies during the currency of the bill or note constituted Antecedent 
valuable consideration, but that when the instrument was pay- debt or 
able on demand there was no such giving of time. The Court 18 11,y' 
decided that this was not a valid distinction, and that the title 
of a creditor to a bill given on account of a pre-existing debt, 
whether payable on demand or at a future day, does not rest 
upon an implied agreement to suspend his remedies, hut upon 
the fact that the giving of the bill is a conditional payment of 
the debt, the condition being that the debt revives if the bill is 
not realized. The instrument is taken by the creditor as money’s 
worth and becomes his property as truly as the money which 
it represents would have been his had the payment been made 
in gold. The judgment of the Court of Exchequer in this case 
was approved in McLean v. Clydesdale Banking Co., 1883, 9 
App. (’as. 95. In the latter case, a customer, being indebted to 
his hankers, got a cheque on another bank from a friend, for the 
purpose of reducing his overdraft. The cheque was paid in 
and credited to the customer’s account. It was held that the 
bankers held the cheque for value, and could recover from the 
drawer, who had stopped payment at the drawee bank. (Cf.
Gordon v. London, etc., Bank, [1903] A.C. 240; Ryan v. >Ic- 
Kerrall, 1888, 15 O.R. 460.)

Adequacy of consideration.
The courts do not enquire into the adequacy of a bond fide 

consideration, but inadequacy may be evidence of bad faith or 
fraud. (Jones v. Gordon, 1877, 2 App. Cas. 616.)

As to impeachment of consideration, see notes to sec. 58.

54. Where value has, at any time, been given for a hill, the Holder for 
holder is deemed to be a holder for vainc as regards the accep-value' 
tor and all parties to the bill who became parties prior to such
time.

2. Where the holder of a bill has a lien on it, arising either jn CJUW o( 
from contract or by implication of law, he is deemed to be aben. 
holder for value to the extent of the sum for which he has a lien.
53 V., c. 33, a. 27. Eng. s. 27.

2S—SASK ACT.

53
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Sec. 64. Holder for rallie.
"Holder” is defined by sec. 2, and “holder in due course” 

by sec. 56. The latter must take the bill for value, but a holder 
for value may or may not be a holder in due course. (Raphael 
v. Bank of England, 1855, 17 C.B. at p. 174.)

The holder of a bill wbo receives it from a holder for value 
but does not himself give value for it, has all the rights of a 
holder for value against all parties to the bill except the person 
from whom he received it. The payee of a bill who holds it for 
value, endorses it to D. without value, c.g., by way of gift or 
for collection. D., as regards the drawer and acceptor, is a 
holder for value.

Every party whose signature appears on a bill is prime 
facie deemed to have become a party thereto for value (see.

A holder, whether for value or not, who derives his title to 
a b'U through a holder in due course, and who is not himself 
a party to any fraud or illegality affecting it, has all the rights 
of a holder in due course as regards the acceptor and all parties 
to the bill prior to that holder (sec. 57).

Chalmers (p. 84) gives the following illustrations:
1. B. owes C. $50. In order to pay C., A. at B.’s request 

draws a bill on B. for $50 in favour of C. C. is a holder for 
value and can sue A., though A has received no value. (Scott 
v. Lifford, 1808, 1 Camp. 246.)

2. A. draws a bill on B., payable to his own order. B., to 
accommodate A., accepts it. Subsequently A. gives value to B. 
A. is a holder for value. ( Burdon v. Benton, 1847, 9 Q.B. 843.)

3. B. makes a note in favour of C. C. is the treasurer of 
. loan society, and the consideration for the note is money ad­

vanced by the society to B. C. is a holder for value. ( I»mas 
v. Bradshaw, 1850, 19 L.J.C.P. 273.)

4. C., the holder of a bill, endorses it in blank to D., receiv­
ing no value. D., for value transfers it by delivery to E. E. 
is a holder for value. (Barber v. Richards, 1851, 6 Ex. 63.)

5. A., at the request of B., draws a bill payable to C. for B.'s 
account with C. B. remits the bill to C. C. is a holder for value. 
It is immaterial that there is no consideration between A. and 
B„ or that the consideration fails. (Munroe v. Bordier, 1849, 
8 C.B. 862; Watson V. Russell, 1862, 3 B. & 8. 34; 1864, 5 B. 
& S. 968.)
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UMtr having a lien. Sec 54.
Tliv person who discounts a bill is a holder for full value.

The pledgee of a bill is a holder for value to the extent of the 
debt secured, and if he sues a third party, he sues as trustee for 
the pledgor, as regards the difference between the amount of 
the debt secured and the amount of the bill.

As to the discount of bills and the rights and liabilities of 
pledgees of bills, see Chapter XV., supra.

As to bank’s lien, see notes to Bank Act, sec. 77.
the holder of a bill for $100, deposits it with D. as secur­

ity for a running account. At the time the bill matures the 
balance is in C.’s favour, but subsequently the balance turns 
against him to the extent of $50. D. is a holder for value as to 
$50. ( Atwood v. Crowdie, 1816, 1 Stark. 483 ; cf. Pease v. Hirst,
1829, 10 B. & C. 122; Gray v. Seckham, 1872, L.R. 7 Ch. at p.
683.)

( .. the holder of a bill for $100 endorses it to D. as a pledge 
far $50. I). is a holder for value to the extent of $50, and this 
i< the sum he can recover if he sues C. (Attenborough v. Clarke,
1858, 27 UJ. Ex. 138.)

C. keeps with his bunk a loan account and a general account.
C.. endorses to the bank, as collateral security for his loan
"o....... a bill for $1,000, and draws against it to the extent of
8-itHI. C. becomes bankrupt, and his general account is over­
drawn more than $500. The bank is holder of the bill for full 
value. (In re European Bank, 1872, L.R. 8 Ch. 41.)

I he drawer of a bill for $100, which has been accepted for 
his accommodation, endorses it to C. as security for $50. If the 
acceptor becomes bankrupt, C. can tender a proof for $100, but 
is entitled to dividends only to the extent of $50. (Ex parte 
Newton, 1880, 16 Ch. D. 330.)

55. An accommodation party to a bill is a person who has Accommo- 
signed a bill as drawer, acceptor or endorser, without receiving d*tion bil- 
Value therefor, and for the purpose of lending his name to some
(tiler person.

2. An accommodation party is liable on the bill to a holder Liability of 
for value; and it is immaterial whether, when such holder tookparly' 
the lull, he knew such party to be an accommodation party or 
not. 53 V., c. 33, s. 28. Eng. s. 28.
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8ec. M.

Accommo­
dation bill 
and accom­
modation 
parties.

An accommodation bill is a bill whereof the acceptor (i.e., 
the principal debtor according to the terms of the instrument) 
is in substance a mere surety for some other person who may 
or may not be a party to the bill. Any other bill is not correctly 
spoken of as an accommodation bill, although it may be signed 
by one or more accommodation parties. The distinction is 
important in regard to the discharge of the bill. An accommo­
dation hill is discharged when it is paid in due course by the 
party accommodated (sec. 139), although in form he may not 
he the principal debtor (cf. sec. 140). It may be discharged by 
the giving of time to such party. (Oriental v. Overend, 1871, 
L.R. 7 Ch. 142; 1874, L.R. 7 H.L. 348.)

If two or more persons endorse a bill to accommodate the 
acceptor, their «dations inter se are those of co-sureties, and 
not of sureties in succession according to the order of their 
names on the bill (see notes to sec. 133). Cf. Rowes v. Holland, 
1856, 14 U.C.R. 316.

As a general rule the drawer or endorser for whose accom­
modation a bill is accepted, cannot avail himself of want of due 
presentment for payment (sec. 92), or of notice of dishonour 
(sera. 108 and 109), or of protest (sec. 110), because it is his 
own duty to provide the funds to meet the bill at maturity. As 
to negotiation of an overdue accommodation bill, see notes to sec. 
70.

Not only is an accommodation party liable to a holder for 
value, although such holder knew, when he took the bill, that 
such party was an accommodation party (sec. 55), but, con­
versely, an accommodation party, known to be such, may avail 
himself of any defence, arising out of the bill transaction, which 
the person accommodated could have set up. (Bechervaise v. 
Lewis, 1872, L.R. 7 C.P. 372, 377.)

“Holder for value’’ is defined by sec. 54.
Every party whose signature appears on a bill is prima 

facie deemed 11 have become a party thereto for value (sec. 58). 
See notes to that section as to the cases in which evidence may 
be given to impeach the value.

G., agrees to lend M. $100, provided M. will make a note 
for the amount in G.’s favour and procure W. to endorse the 
note as surety for the payment thereof to G. In pursuance of 
the agreement M. made a note in G.’s favour, O. endorsed to 
W., and XV. endorsed to G. for M.’s accommodation. The fact

y
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that \V. is surety for the payment of the note to G., negatives Sec. 55. 
II, s liability upon his previous endorsement to W., and W. may Accommo- 
|a‘ sued on his endorsement by U. (Gunn v. McPherson, 1859, dation bill 
is r.C.R. 244; cf. Wilders v. Stevens, 1846, 15 M. & W. 208, 
and notes to sec. 73.) parties.

As to G.'s right to sue W., if W. had endorsed before the 
endorsement by G. (the payee), see notes to sec. 131.

Action by holder of a note payable to bearer against the 
maker. Plea that the defendant made the note for the accommo­
dation of C.D. and that there never was any consideration or 
value for the payment by the defendant of the note, and that 
the plaintiff holds the same without any value or consideration.
Held bad, on demurrer, for the plea does not shew that there was 
not valid consideration as between C. D. and the plaintiff or 
shew facts which would disable the plaintiff from suing. (Muir 
v. Cameron, 1853, 10 U.C.R. 356.)

Accommodation bill and accommodai ion parties.
Hill drawn, endorsed and accepted for the accommodation 

of I)., who is not a party thereto. The drawer and acceptor 
receive a commission for becoming parties. This is an accom- 
nHslation hill. (Oriental v. Overend, 1871, L.R. 7 Ch. 142.)

Hill accepted for the accommodation of the drawer. This is 
an accommodation bill, and the acceptor is an accommodation 
acceptor. (Collott v. Heigh, 1812, 3 Camp. 281.)

Hill drawn payable to the order of C. and accepted. The 
acceptor was indebted to C., but the drawer signed to accommo­
date the acceptor. This is not an accommodation bill, though 
flic drawer is an accommodation drawer. (Scott v. Lifford,
1808, 1 Camp. 246; cf. Sleigh v. Sleigh, 1850, 5 Ex. 514.)

Hill drawn against a running account, and accepted. This, 
it seems, is not an accommodation bill, though the account may 
have been against the drawer when the bill was drawn, or 
accepted, or payable. (In re Overend, Ex parte Swan, 1868, L.
H. b Eq. at p. 356; cf. Wilks v. Hornby, 1862, 10 W.R. 742;
Chill mers, p. 88.)

56. A holder in due course is a holder who has taken a bill. Holder in 
complete and regular on the face of it, under the following eon-due couree'
ditiuiis, namely:—
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Sec. 56

Good faith.

Title defec-

Holder in 
due course.

(а) That he became the holder of it before it was overdue 
and without notice that it had bien previously dishonoured, 
if such was the fact;

(б) That he took the bill in good faith and for value, and 
that at the time the bill was negotiated to him lie had no 
notice of any defect in the title of the person who nego­
tiated it.

2. In particular the title of a person who negotiates a bill is 
defective within the meaning of this Act when he obtained the 
hill, or the acceptance thereof, by fraud, duress or force and 
fear, or other unlawful means, or for an illegal consideration,
< r when he negotiates it in breach of faith, or under such cir­
cumstances as amount to a fraud. 53 V., c. 33, s. 29. Eng. s. 29.

“Holder" means the payee or endorsee of a bill or note 
who is in possession of it (sec. 2). “Bearer" is defined by sec. 
2. The rights and powers of a holder are defined by sec. 74. As 
to negotiation, see sees. 60, et srq., and ns to overdue or dishon­
oured bills, see secs. 70, el srq.

The Act has substituted “holder in due course" for “boni 
fiilr holder for value without notice.” The French version sub­
stitutes “détenteur régulier” for the old expression “tiers por­
teur de bonne foi."

Good failli and value.
A thing is divined to be done in good faith within the mean­

ing of the Act, where it is in fact done honestly whether it is 
done negligently or not (sec. 3).

Value means valuable consideration (sec. 2). The latter is 
defined by sec. 53. As to “holder for value,” see sec. 54.

There is a prima facie presumption that value lias been 
given by a party to a bill (sec. 58).

Every holder of a bill is prima facie deemed to be a holder 
in due course, but if in an action on a bill it is admitted or proved 
that the acceptance, issue or subsequent negotiation of the bill 
is affected with fraud, duress or force and fear, or illegality, 
the burden of proof that he is a holder in due course is on him, 
unless and until he proves that subsequent to the alleged fraud
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or illegality, value has in good faith been given for the bill by Sec. 50.
some other holder in due course (sec. 58). Co°d faith

and value.
lioticc.

Notice means aetual, though not formal notice, that is to say, 
either knowledge of the facts, or a suspicion of something wrong, 
combined with a wilful disregard of the means of knowledge 
(Raphael v. Hank of England, 1855, 17 C.B. at p. 174; cf. Ex 
parte Snowball, 1872, L.lt. 7 Ch. at p. 549). As to notice of 
suspicious circumstances, ef. Swaisland v. Davidson, 1883, 3 
OR. 320; Reinhardt v. Shirley, 1894, (j.R. 6 S.C. 11.

As regards the parties affected with notice, the ordinary 
rub's of law apply to bills and notes. Notice to the principal 
is notice to the agent ; and notice to the agent is notice to the 
principal (cf. Collinson v. Lister, 1855, 7 De G. M. & G. at p.
637, branch bank), subject to the proviso (1) that when the 
agent is himself a party to the fraud he is not to be taken to have 
disclosed it to his principal (Ex parte Oriental Bank, 1870, L.
II. 5 Ch. 358; Commercial Bank v. Morrison, 1902, 32 S.C.R.
9S) ; ami (2) where a hill is negotiated to an agent, and notice 
is given to the principal, or vice versa, there must be a reason­
able time for communication. (Cf. Willis v. Bank of England,
1835 i \ & B. at p. 39.)

Complète and regular on the face of it.
If the bill itself contains a warning, caveat emptor. The 

bolder, however honest, can acquire no better title than the per­
son from whom he took it had. Thus, if the holder takes a 
blank acceptance, or a bill wanting in any material particular, 
h< taki>s it at his peril (Awde v. Dixon, 1851, 6 Ex. 869; cf. 
notes to sec. 32, supra) ; so also if the holder takes a bill which 
has been torn and the pieces of which have been pasted together, 
if the liars appear to shew an intention to cancel it. (Ingham 
v. Primrose, 1859, 7 C.B.N.S. 82; Chalmers, p. 92.)

Unifier in due course.
<f tiare, whether the payee of a bill, being one of the immed­

iate parties and not a person to whom the bill is “negotiated,” 
can ever be a holder in due course; but see sec. 2 which defines 
“bolder" as including “payee.” (Ilerdman v. Wheeler, 
11902) 1 K.B. at pp. 367, 371-2.)
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Sec. 56. A holder, whether for value or not, who derives his title to 
Holder in « bill through a holder in due course, and who is not himself a 
due course, party to any fraud or illegality affecting it, has all the rights 

of that holder in due course as regards the acceptor and all 
parties to the bill prior to that holder (sec. 57).

C., the holder of a bi ' payable to his order, transfers it to 
IX for value but without endorsing it. C. has obtained this hill 
by fraud, but IX has no notice of this. D. is not a holder in 
due course. (Whistler v. Forster, 1863, 14 C.B.N.S. at p. 258; 
D. is not the holder as defined by sec. 2, until he obtains C.’s 
endorsement ; cf. Jenkins v. Coomber, [1898] 2 Q.B. 168, cited 
in notes to sec. 131.)

C., who resides abroad, transmits a bill for collection to his 
agent in England. C. has obtained this bill by fraud, but his 
agent docs not know it. At the time the agent receives the hill, 
C. is indebted to him on the balance of account. The agent is 
not a holder in due course and cannot recover on the bill. Aliter, 
if the bill had been transmitted to the agent in payment of his 
debt. (De la Chaumette v. Bank of England, 1829, 9 B. & C. 
208, ns explained by Currie v. Misa, 1875, L.R. 10 Ex. at p. 164; 
and McLean v. Clydesdale Bank, 1883, 9 App. Cas. at p. 114.)

C. endorses a bill to D. for value. I). suspects that C. stole 
the bill. As a fact he obtained i> by false pretences. D. is not 
a holder in due course. (Cf. Jones v. Gordon, 1877, 2 App. 
Cas. at p. 628.)

The manager of a bank steals negotiable securities from the 
bank, and pledges them with C. He afterwards obtains them 
back from C. by a fraud, and replaces them in the bank. The 
bank knows nothing of the transactions. The bank is the holder 
in due course of these securities, and is entitled to retain them 
against C. (London & County Bank v. River Plate Bank, 1888, 
21 Q.B.D. 535; cf. London Bank v. Simmons, [1892] A.C. 201.)

D. , by false pretences, induces A. to draw a cheque in favour 
of C„ who takes it in good faith and for value. C. is a holder 
in due course. (Watson v. Russell, 1862, 3 B. & S. 34.)

Defective title.
The list of defects in sub-sec. 2 may not lie exhaustive.
The words “force and fear” were inserted in the English bill 

in committee as the equivalent of the English technical term 
duress, which is unknown to Scotch law. Chalmers, p. 93.
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A person whose title is defective must be distinguished from Sec. 66. 
a person who has no title at all, and can give none, as, for in- Defective 
stance, a person making title through a forged or unauthorized tide, 
endorsement (sec. 49).

The ordinary rules of the law of contract in the province 
where the transaction takes place determine what constitutes 
fraud, duress, etc: cf. notes to sec. 10 as to the application of 
provincial law to cases relating to bills and notes. As to con­
flict of laws, see Chapter L., infra.

The Act (secs. 56 and 57) provides only as to the extent to 
which fraud or illegality, which may be a defence as between the 
immediate parties, shall affect other parties.

57. A holder, whether for value or not, who derives his title Right of 
to a hill through a holder in due course, and who is not him- h„y^ucnt 
self a party to any fraud or illegality affecting it, has all the
rights of that holder in due course as regards the acceptor and 
all parties to the bill prior to that holder. 53 V., c. 33, s. 29.
Eng. s. 29.

See sec. 54 as to a holder for value.
As to a holder in due course, see secs. 56 and 58.
A partner in a firm fraudulently endorses a firm bill to D. 

in payment of a private debt. F. is cognizant of the fraud, but 
is not a party to it. D. endorses the bill to E., who takes it for 
value and without notice. E. endorses it to F. F. acquires E.’s 
rights. If he gave value to E., he can sue all the parties to the 
hill; if he did not give value, he can sue all parties except E.
(May v. Chapman, 1847, 16 M. & W. 355; cf. Wallbridge v.
Racket, 1855, 13 U.C.n. 395; Clarkson v. Lawson, 1856, 14 U.
(Mi. 67: Gauthier v. Reinhardt, 1904, Q.R. 26 S.C. 134.)

by fraud, induces B. to make a note in his favour. C. 
endorses tin- note to D., who takes it for value and without notice. 
Subsequently D. endorses the note for value back to C. C. can­
not sue B. (Cf. Sawyer v. Wieewell, 1864, 91 Mass, at p. 42.)

58. Every party whose signature appears on a bill is prima Presump-
facir deemed to have become a party thereto for value. tionofvalui
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Sec. 58. 
Due course.

Onus of 
proving 
value and 
good faith.

2. Every holder of a bill is prima facie deemed to be a holder 
in due course; but if, in an action on a bill it is admitted or 
proved that the acceptance, issue or subsequent negotiation of 
the bill is affected with fraud, duress or force and fear, or ille­
gality, the burden of proof that he is such holder in due course 
shall be on him, unless and until he proves that, subsequent to 
the alleged fraud or illegality, value has in good faith been 
given for the bill by some other holder in due course. 53 V., 
c. 33, s. 30. Eng. s. 30.

As to a holder for value, see notes to sec. 54.
As to a holder in due course, see sec. 56.
As to fraud, etc., as between the immediate parties, see sec. 

56, sub-sec. 2.
The rule expressed in secs. 57 and 58 embodies the effect of 

the case of Jones v. Gordon, 1877, 2 App. Cas. 616, 627, 4 R. 
C. 415, 452, and particularly Lord Blackburn’s judgment.

Before the passing of the Act, it was uncertain how much 
the plaintiff had to prove when evidence of fraud had been 
given, i.e.t whether the onus was shifted only to the extent of 
making it necessary for the plaintiff to prove that value was in 
fact given, or whether he also had to prove that it was given in 
good faith. Lord Blackburn in Jones v. Gordon, supra, says : 
“The language of the quotation from Mr. Baron Parke would 
seem to shew that the onus as to both is shifted, but I do not 
think that has ever been decided, nor do I think it is necessary 
to decide it in the present ease.”

The Act has settled the law in accordance with the opinion ex­
pressed by Parke, B. A holder in due course must have taken 
the bill in good faith and for value and without notice of any 
defect in the title of the person who negotiated it (sec. 56). A 
holder is presumed to be a holder in due course until fraud, etc., 
is proved, but when that is proved, then the onus is shifted to 
the holder to prove that he is a holder in due course, lie must 
prove not only that value has been given but that it has been 
given in good faith without notice of the fraud, etc. (Tatam 
v. Haslar, 1889, 23 Q.B.D. 345; cf. Gibson v. Coates, 1905, 1 
West. L.R. 556.)

As to value, see sec. 53, and as to good faith, see see. 3.
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As to the rights of a holder, whether for value or not, who Sec. 58. 
derives his title through a holder in due course, see sec. 57. Onus of

The words “if it is admitted or proved” mean no more than proving 
that some evidence in the nature of fraud must be given g“0“cfnlth. 
sufficient to be left to the jury (Tatam v. Haslar, supra). An 
affidavit by a defendant on a motion for summary judgment 
shewing facts affecting the note sued on with fraud is a suffi­
cient answer to the motion, notwithstanding the plaintiff’s affi­
davit that he is a holder in due course. (Farmer v. Ellis, 1901,
2 0.L.U. 544; cf. Flour City Bank v. Connery, 1898, 12 Man. R.
305.)

j\. draws a bill on B., and endorses it to C. C. sues B. It 
is shewn that B. accepted it fur A. ’s accommodation. C. is not 
called on to prove that he gave value ; he can recover without 
doing so. (Mills v. Barber, 1836, 1 M. & W. 425; cf. Mair v.
McLean, 1841, 1 U.C.R. 455; Farmers' Bank v. Dominion Coal 
Co., 1893, 9 Man. R. 542.)

li. makes a note payable to C. C. endorses it to D., who sues 
li. If it appears that B. made the note for an illegal considera­
tion. I)., must prove that he gave value in good faith. (Bailey 
v. Hidwell, 1844, 13 M. & W. 73.) But if the consideration was 
merely void and not illegal, D. is not called upon to prove that 
he gave value. (Fitch v. Jones, 1855, 5 E. & B. 238; Belfast v.
Doherty, 1879, 4 Ir. L.R. 124.)

The holder of a bill endorses it to D. to get it discounted. D. 
fraudulently negotiates it to E., who negotiates it to F. F. 
sues the acceptor. Evidence is given of D.’s fraud. F. must 
prove that he is an honest holder for value. (Cf. Smith v.
Braille, 1851, 16 Q.B. 244; Berry v. Alderman, 1853, 14 C.B.
95; Tatam v. Haslar, 1889, 23 Q.B.D. 535.)

Action against the maker of a note payable to bearer. It is 
shewn to have been stolen from the true owner. It lies on the 
holder to prove that he gave value in good faith. (Raphael v.
Bank of England, 1855, 17 C.B. 161.)

An acceptance is given in renewal of a bill which turns out 
to he a forgery. The genuine bill is negotiated, and the holder 
sins the acceptor. Evidence is given of these facts. It lies on 
the holder to prove that he is an honest holder for value.
(Mather v. Maidstone, 1856, 18 C.B. 273.)

A partner accepts a hill in the firm's name for a private debt 
and in fraud of liis co-partners. The bill is negotiated. The
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See. 58.
( lulls of 
proving 
viilue ami 
good failli.

holder sues the firm as acceptors. As soon as it appears that 
the bill was given for a private debt, the holder is called upon 
to prove that he is an honest holder for value. (Ilogg v. Skeen, 
1866, 1' ('H N S. 436,

Impeachment of value.
Every party whose signature appears on a bill is primi facie 

deemed to have become a party thereto for value (sec. 58), but 
oral evidence may lx1 given of absence of consideration, or its 
failure, total or partial, or of fraud or illegality of considera­
tion. Cf. Chalmers, pp. 96, et sc<j., where the rules ns to im­
peachment of consideration are stated (in part) as follows:

Merc absence of consideration, total or partial, is matter of 
defence against an immediate party, or a remote party who is 
not a holder for value, but it is not a defence against a remote 
party who is a holder for value. (Cf. Forman v. Wright, 1851, 
11 C.B. at p. 492.) See also sees 54, 55 and 57.

Total failure of consideration is a defence against an imme­
diate party (Bullion v. Cartwright, 1905. 10 O.L.R. 438), but 
it is not a defence against a remote party who is a holder in 
due course. (Robinson v. Reynolds, 1841, 2 Q.B. at p. 211; as 
to what amounts to total failure, see Wells v. Hopkins, 1839, 5 
M. A W. 7: Hooper v. Ttvli'vy, 1847, 1 Ex. 17; Goldie v. Harper, 
1899, 31 O.R. 284.)

Partial failure of consideration is a defence pro tanto against 
an immediate party when the failure is an ascertained and lii|ui- 
dated amount, but not otherwise. (Day v. Nix, 1824, 9 Moore 
166; Warwick v. Nairn, 1856, 10 Ex. 763; Goldie v. Harper, 
supra; O'Donohue v. Swain, 1887, 4 Man. R. 476; Home Life v. 
Walsh, 1903, 36 N.S.R. 73; Agra Bank v. Leighton, 1866, L.R. 
2 Ex. at pp. 64-5; cf. McGregor v. Bishop, 1887, 14 O.R. 7.) It 
is not a defence against a remote party who is a holder for value. 
(Archer V. Bamford, 1822, 3 Stark. 175.) The rule as to par­
tial failure of consideration is, however, largely a matter of 
pleading, and, as against an immediate party, if such failure 
is not a defence, it can under modern rules of practice usually 
be set up by way of counterclaim. Cf. Maclaren on Bills, etc., 
3rd ed. 168-9.

Fraud is a defence against an immediate party and against 
a remote party who is not a holder in due course. (Whistler v. 
Forster, 1863, 14 C.B.N.S. at p. 258; cf. sec. 58.)
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Illegality of consideration, total or partial, is a defence 
against an immediate party, but not against a holder in due 
course. < Hay v. Ayling 1851, 16 Q.B. at p. 431; Leggatt v. 
Brown, 1899, 30 O.R. 225; cf. La près v. Massé, 1901, (j.R. 19 
S.C. 275, where a note, part of the consideration for which was 
illegal, ivas held good in part; Bellemare v. Gray, 1899, Q.U.- 

>81.)
When a bill is given for a consideration which a statute 

expressly declares shall make the bill void, the bill is, as against 
the party who gave it, void in the hands of all parties whether 
immediate or remote. (Edwards v. Dick, 1821, 4 B. & Aid, 
212; Khillito v. Theed, 1831, 7 Bing. 405.)

Vf. next section, as to a bill given for a usurious considera­
tion or upon a usurious contract.

59. No bill, although given for a usurious consideration or 
upon a usurious contract, is void in the hands of a holder, unless 
such holder had at the time of its transfer to him actual know­
ledge that it was originally given for a usurious consideration, 
or upon a usurious contract. 53 V., c. 33, s. 30.

There is no corresponding section in the English Act. The 
section is practically obsolete, as there is no usury law in force 
in Canada. See notes to the Bank Act, secs. 91 and 92.

The protection of the section is not limited to a holder in due 
course or a ladder for value, the sole condition being that the 
holder shall not have actual knowledge, etc.

Sec. 88.
Impeach­
ment * >1

Usurious
considers-



CHAPTER XL.

Negotiation.

Two mean­
ings of 
negotiable.

Negotiation

gnishetl from 
transmission 
or transfer 
by a - urn

Two points must lie carefully noted in regard to the negotia­
tion of bills.

1. Every bill which does not contain words prohibiting trans­
fer or indicating an intention that it should not be transfer­
able (see. til) is negotiable in the sense that it is subject to nego­
tiation, negotiation being the appropriate transfer by delivery 
or by endorsement and delivery (sec. (>0). A bill negotiable in 
its origin continues to be negotiable until it has been (a) re- 
strietivcly endorsed, or (h) discharged by payment or other­
wise (see. 69). But negotiability in this sense must be distin­
guished from the quality of negotiability which confers upon a 
holder in due course (sec. 5ti) a good title to payment according 
to the tenor of the bill and irrespective of defects in the title of 
the transferor. Negotiation in the one sense may take place 
under the Act even where the bill is overdue (sec. 70) or other­
wise under circumstances which deprive the bill of the quality 
of negotiability in the other sense. See Chapter XXX., supra, 
where the meaning of negotiability is discussed.

2. The Act deals only with transfer by negotiation, that is, 
transfer according to the law merchant. It leaves untouched 
(1) the rules of general law which regulate the transmission of 
bills by act of law, and (2) their transfer as chases in action 
or chattels according to the general law.

The transmission and transfer of bills, otherwise than by 
negotiation under the Act, are regulated by the appropriate 
provincial law. See, c.g., McCorkill v. Barrabe, 1885, M.L.R. 
1 S.C. 319, in which it was held that a non-uegotiable note spe­
cially endorsed by the payee and transferred to a third party 
might be sued on by the latter in his own name, after significa­
tion of the transfer is duly served upon the maker in accordance 
with Quebec law.

Willes, J., in Whistler v. Forster, 1863, 14 C.B.N.S. at p. 
164, 4 R.C. at p. 334, says: “The general rule of law is un­
doubted that no one can transfer a better title than he himself 
possesses,—nemo dat quod non liabct. To this there are some
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exceptions, one of which arises out of the rule of the law mer- Sec. 60. 
chant as to negotiable instruments. If such an instrument be Negotiation 
transferred in good faith for value before it is overdue, it be- hy the law 
fouies available in the hands of the holder, notwithstandingmcrc ont" 
fraud, which would have rendered it unavailable in the hands 
of a previous holder. This rule, however, is only intended to 
favour transfers in the ordinary and usual manner whereby a 
title is acquired according to the law merchant, and not a 
transfer which is valid in equity according to the doctrine re­
specting the assignment of choses in action, now, indeed, recog­
nized anil in many instances enforced by courts of law ; and it 
is therefore clear that in order to acquire the benefit of this rule 
the holder of the bill must, if it be payable to order, obtain an 
indorsement, and that he is affected by notice of a fraud re­
ceived before he does so. Until he does so, he is merely in the 
position of the assignee of an ordinary chose in action, and has 
no I letter right than his assignor; when he does so he is affected 
by fraud which he heard of before the indorsement.”

Xcgotiation.

60. A hill is negotiated when it is transferred from one By transfer, 
person to another in such a manner as to constitute the trans­
feree the holder of the bill.

2. A hill payable to bearer is negotiated by delivery. By delivery.
3. A hill payable to order is negotiated by the endorsement By endorse- 

of the holder completed by delivery. 88 V., c. 88, s. 31. Eng.
s. 31.

As to “holder,” see sec. 2.
As to “hearer," see see. 2. A bill is payable to bearer which 

is expressed to be so payable, or on which the only or last en­
dorsement is nn endorsement in blank (sec. 21).

As to “delivery,” see secs. 2, 40, and 41.
As to “endorsement,” see secs. 62, ct scq.
A hill is payable to order which is expressed to be so payable, 

or which is expressed to be payable to a particular person, and 
does not contain words prohibiting transfer or indicating an 
intention that it should not be transferable (sec. 22).
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Sec. GO.

Without en­
dorsement.

Representa­
tive cupiv

This section deals only with negotiation by the law merchant, 
see notes, supra.

The delivery of a bill to the payee is the issue (cf. sec. 2), 
not the negotiation, of the bill. See Herdman v. Wheeler, 11902) 
1 K.B. 361, and notes to sec. 32, supra, pp. 400, 401.

61. Where the holder of a bill payable to his order transfers 
it for value without endorsing it, the transfer gives the trans­
feree such title as the transferrer had in the bill, and the trans­
feree in addition acquires the right to have the endorsement of 
the transferrer.

2. Where any person is under obligation to endorse a bill 
in a representative capacity, he may endorse the bill in such 
terms us to negative personal liability. 53 V., c. 33, s. 31. Eng. 
s. 31.

The holder without endorsement of a bill payable to order, 
though taken by him in good faith anil for value, has no better 
title than the person from whom he took it; and such holder is 
a fleeted by fraud, of which he has notice before he obtains the 
formai endorsement. (Whistler v. Forster, 1863, 14 C.B.N.S. 
248, 4 R.C. 332 ; suelt a bill is not negotiated (see. 60) until the 
endorsement is made.)

A., the payee of a bill payable to order, transfers it to B. 
for value without endorsing. B. can compel A. to endorse, but 
he has no authority to endorse in A.’s name, and until he gets
A. ’s endorsement he cannot sue the acceptor in his own name 
or negotiate the bill to another person. (Ilarrop v. Fisher, 1861, 
10 C.B.N.S. 196, 203; 4 R.C. 338, 342.)

If A., in the last case, dies before endorsing, the court will 
compel his executor or administrator to endorse, but the repre­
sentative may endorse in such terms as to negative personal 
liability. (Cf. Watkins v. Maule, 1820, 2 Jae. & W. 243.) If
B. returns the bill to A., for his endorsement, and A. destroys 
it, B. cannot sue the acceptor. (Edge v. Bumford, 1862, 31 L. 
.1. Cb. 806.)

Kcgativc personal liability.
The drawer of a bill and any endorser may insert therein an 

express stipulation negativing or limiting his own liability to
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the holder (sec. 34). It is not sufficient, in order to avoid per- Sec. 61. 
sonal liability, merely to add words to the signature describ­
ing the person who signs as filling a representative character
(tee. 53).

62. An endorsement in order to operate as a negotiation,— Endorsing.
(«) must be written on the hill itself and be signed by the Writin6-

endorser ;
(6) must be an endorsement of the entire bill. Entire bill.
2. An endorsement written on an allonge, or on a copy of Allonge, 

a hill issued or negotiated in a country where copies are recog­
nized, is deemed to be written on the bill itself.

3. A partial endorsement, that is to say, an endorsement Partial en- 
which purports to transfer to the endorsee a part only of the
amount payable, or which purports to transfer the bill to two 
or mure endorsees severally, does not operate as a negotiation 
of the bill. 53 V., c. 33, s. 32. Eng. s. 32.

See also sec. 63. The provisions of secs. 62 and 63 were con­
tained in one section prior to 1906. In the revision of that 
year their internal arrangement was considerably altered.

As to the meaning of “written,” cf. notes to secs. 2 and 17.
An endorsement means an endorsement completed by deli­

very (sec. 2). As to delivery, see secs. 40 and 41.
It is sufficient if the signature of the endorser is written by 

mine other person by or under his authority (sec. 4).
As to endorsement of bills in a set, see sec. 159.
An endorsement is usually made on the back of a bill, but 

it may lie validly made on the face of it (Young v. Glover, 1857,
3 Jar. N.S.tj.B. 637 ; Ex parte Yates, 1858, 2 DeG. & J. 191.)

Hut the assignment of a bill by a separate writing (Re Bar­
rington, 1804, 2 Scho. & Lef. 112, 9 R.R. 61) or an express pro­
mise in writing to endorse a bill (cf. Ilarrop v. Fisher, 1861, 
lo ( Il VS. at p. 204, 4 R.C. at p. 342) is not an endorsement.

A signed memorandum on a bill “I hereby assign this draft 
and all benefit of the money secured thereby to D.” is a valid 
endorsement. (Richards v. Frankum, 1840, 9 C. & P. at p. 225.)

Where there is no room on a bill for further endorsements, 
a slip of paper, called an allonge, may be attached thereto. It

30—BASK ACT.
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Requisites 
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sufficient.

Two or m 
payees.
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becomes part of the bill, ami endorsements may be written 
thereon. Some of the foreign codes contain minute provisions 
to prevent frauds, c.g., that the first endorsement on the allonge 
must begin on the bill and end on the allonge; otherwise an 
allonge might be taken from one bill and stuck on to another. 
Chalmers, pp. 108-109.

“Copies" of bills are not used in England, Canada or the 
United States; but on the continent of Europe, where the prac­
tice of drawing bills in sets is not followed, copies arc sometimes 
used for convenience of transfer while the original is being for­
warded for acceptance. Maclaren on Bills, etc., 3rd ed. 203.

Partial endorsement.
C., the holder of a bill for $100, signs a memorandum on 

the back “Pay $50 to D. or order, and $50 to E. or order.’’ This 
is not a valid endorsement, and neither D. nor E. can sue on 
the bill or further endorse it, but the memorandum although 
invalid as a negotiation may operate as an authority to receive 
payment of the amounts thereby specified. (Cf. Heilbut v. 
Nevill, 1809, L.R. 4 C.P. at p. 358; Conova v. Earl, 1868, 26 
Iowa 169; Chalmers, p. 109.)

C., the holder of a bill for $100, endorses it “Pay D. or order, 
$30.” This is invalid, unless C. also acknowledges the receipt 
of $70. (Hawkins v. Cardy, 1699, 1 Ld. Raym. 360.)

63. The simple signature of the endorser on the bill, without 
additional words, is a sufficient endorsement.

< 2. Where a bill is payable to the order of two or more payees
or endorsees who are not partners, all must endorse, uidess the 
one endorsing has authority to endorse for the others. 53 V., 
c. 33, s. 32. Eng. s. 32.

See notes to sec. 62.
A bill payable to the order of C. and D. is endorsed by D. 

alone to E. E. cannot sue the acceptor. (Carviek v. Vickery, 
1781, 2 Dougl. 652; cf. Heilbut v. Nevill, 1869, L.R. 4 C.P. at 
pp. 356, 358.)

A bill payable to the order of C. and D. is endorsed by C., 
with D.'s authority, “ for self and D." This is a good endorse- 
ment by C., but, qua re, as to D.’s liability. Chalmers, p. 110.
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A hill payable to “C. and D., or the order of either of them” See. 63. 
is endorsed hy C. alone. C. is liable (Watson v. Evans, 1863, 32 
L.l. Ex. 137). I). is not liable even though he has authorized 
C. In endorse, if C. has not in fact endorsed D.’s name.

If two or more payees or endorsees are partners, the signa­
ture of the name of the firm is equivalent to the signature by 
the person signing of the names of all persons liable as partners 
in that firm (sec. 132).

As to dividend warrants, see notes to sec. 7.

64. Where, in a bill payable to order, the payee or endorsee Misspelling 
is wrongly designated, or his name is misspelt, he may endorse 8 
the hill as therein described, adding his proper signature; or 
he may endorse by his own proper signature. 53 V., c. 33, s.
32. Eng. s. 32.

Where a bill is not payable to bearer, the payee must be 
named or otherwise indicated therein with reasonable certainty
(see. 21).

The English Act has the words “if he thinks fit” after the
word “adding”: ef. sec. 35.

A bill is endorsed to J. Smythe. The endorsee’s real name 
is T. Smith. He can, under the English Act, validly negotiate 
the hill by endorsing it as J. Smythe. (Cf. Willis v. Barrett,
1816, 2 Stark. 29 ; ted quare under the Canadian Act.)

The usual and proper course is for the payee to sign first 
the name as described or spelt in the bill, and then to put under­
neath his proper signature.

A hill payable to Mrs. John Jones, should be endorsed “Ellen 
Jones, wife of John Jones." Chalmers, p. 111. The more usual, 
ami a perfectly valid form, in such a case is for the payee to sign 
“Mrs. John Jones,” adding underneath “Ellen Jones.” The 
signature “Mrs. John Jones” alone is clearly irregular, and prob­
ably invalid.

A hill payable to Brown & Co. is endorsed in his individual 
name by John Smith who carries on business as Brown & Co.
Tim endorsement is irregular, but probably valid. (Cf. Bryant 
v. Eastman, 1851, 61 Mass. Ill; Walker v. Macdonald, 1848, 2
527; Chalmers, p. 110.)
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See also the Conventions and Rules respecting Endorsements 
(printed in the notes to sec. 68, infra), which may be usefully 
consulted, as indicating correct and convenient commercial prac­
tice.

65. Where there are two or more endorsements on a bill, 
each endorsement is deemed to have been made in the order in 
which it appears on the bill, until the contrary is proved. 53 V, 
c. 33, s. 32. Eng. s. 32.

The endorser of a bill by endorsing it engages that if it be 
dishonoured he will compensate the holder or a subsequent en­
dorser who is compelled to pay it, provided that the requisite 
proceedings on dishonour be duly taken (sec. 133).

The order in which the endorsements appear on the bill may 
lie shewn to be different from the order in which they were in 
fact made. The prima facir presumption of the liability of prior 
endorser to subsequent endorser may be rebutted by circum­
stances shewing the real intention and agreement of the parties. 
(Macdonald v. Whitfield, 1883, 8 App. Cas. 530; and see notes 
to sec. 133.)

Disregarding 66 Where a bill purports to be endorsed conditionally, the 
cm,iii inn. condition may bo disregarded by the payer, and payment to the 

endorsee is valid, whether the condition has been fulfilled or not 
63 V . e. 83, s. 38. Eng. a. 38.

Cf. notes to sec. 17 (“unconditional” order). An accept­
ance may be conditional (sec. 38), although a hill must be 
drawn unconditionally.

This section alters the common law rule. Formerly the ac­
ceptor of a bill which had been endorsed conditionally paid the 
endorsee at his peril if the condition was not fulfilled (Robert­
son v. Kensington, 1811, 4 Taunt. 30). As between the endorser 
and endorsee the condition is binding (Commercial Bank v. 
Morrison, 1902, 32 S.C.R. 98), and in the event of payment to 
the endorsee, the endorser is entitled to recover the proceeds 
paid to the endorsee, if the condition is not fulfilled.

Cf. sec. 68 as to restrictive endorsements.

8ec. 64.

wrongly 
designated 
or name

Plmeeep-
lion a* to 
order of en- 
domment.
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67. An endorsement may be made in blank or special. Oec. 67.
2. An endorsement in blank specifies no endorsee, and a bill ,/,'èntTn 

hi endorsed becomes payable to bearer. blank.
:!. A special endorsement specifies the person to whom, or Special en- 

. dorsement.to whose order, the bill is to la1 payable.
4. The provisions of this Act relating to a payee apply, with Application

the necessary modifications, to an endorsee under a special en­
dorsement.

5. Where a bill lias been endorsed in blank, any holder may Conversion 
convert the blank endorsement into a special endorsement by Jjon^ment" 
writing above the endorser’s signature a direction to pay the 
bill to or to the order of himself or some other person. 53 V., c.
33, ss. 32 and 34. Eng. ss. 32 and 34.

Prior to 1906 sub-sec. 1 of this section, sub-sec. 1 of sec. 68, 
mid secs. 62, 63, 64, and 65 all formed one section.

Endnricmint in Hank.
Bill payable to the order of John Smith. He signs “John 

Smith" on the back. This Act is interpreted by the law mer­
chant as an endorsement in blank by John Smith, and operates 
as if he bad written: (1) I hereby assign this bill to bearer.

2 I hereby undertake that if this bill be dishonoured, I, on 
receiving due notice thereof, will indemnity the bearer. Chal­
mers, p. 112.

A bill payable to bearer is negotiated by delivery (sec. 60). 

Special endorsement.
An endorsement “Pay to D.” or “Pay to the order of D." 

is equivalent to “Pay to D. or order” (see. 22). A bill endorsed 
in any of these ways is specially endorsed, and is negotiated by 
the endorsement of the payee completed by delivery (sec. 60).

Before the Act an endorsement “Pay to D." meant “Pay 
I» 1). or order" (Edie v. East India Co., 1761, 2 Burr. 1216, 4 
K.C. 344). but a bill originally payable to D. could not be fur­
ther negotiated by D. (see notes to sec. 22).

A special endorsement following an endorsement in blank 
controls the effect of the endorsement in blank (sec. 21).
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See. 67. Provisions relating to a payee.
See secs. 19, 21 and 22.

Conversion of blank into special endorsement.
The holder of a bill endorsed by C. in blank, writes over C.’s 

signature the words “Pay to the order of D.” The holder who 
does this is not liable as un endorser, but the transaction oper­
ates as a special endorsement from C. to D. (Vincent v. Hor- 
loek, 1808, 1 Camp. 442, 10 K.H. 724.)

If the holder has already converted the blank endorsement 
into a special one by writing a direction to pay to his own order 
over C.’s signature, and he desires to transfer the bill to D., 
without being liable as an endorser, the ordinary and proper 
method of doing so is for him to endorse the bill himself “with­
out recourse.” It has been held, however, that such holder may 
with D.'s consent, strike out his own as payee and substitute
D. ’s name as payee, and by this act and delivery to D., constitute
E. a holder in due course (Sovereign Bank v. Gordon, 1905, 9 
O.L.R. 146). This was a judgment of a divisional court on 
appeal from a county court, and under the Ontario practice no 
further appeal could be taken. The court was not unanimous, 
and the eases cited are conflicting. This rough and ready 
method of transferring a bill should therefore never be adopted. 
It need hardly be stated that the ease is no authority for the 
proposition that if C., who transferred the bill to the holder in 
question, had endorsed the bill specially to such holder, the 
holder would have had any right to strike out his own name and 
substitute D.’s name as payee. The majority of the court held 
merely that the holder having converted the blank endorsement 
into a special one might subsequently, while he was still the 
holder, restore the endorsement to its original condition, and 
then convert it into a special endorsement by making the bill 
payable to D.

Striking out endorsements.
The holder may at any time ( Mayer v. Jadis, 1833, 1 M. & 

Rob. 247) strike out any endorsement which is not necessary to 
his title, e.g., intermediate endorsements in blank. (Cf. Barthe 
v. Armstrong, 1869, 5 R.L. 213, 25 R.J.R.Q. 130; Fairclough v. 
Pavia, 1854, 9 Ex. at p. 695; Bartlett v. Benson, 1845, 14 M. &
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\Y. 733.) The endorser, whose endorsement is intentionally Sec* 67. 
struck out, and all endorsers subsequent to him, are discharged striking 
from I heir liabilities. (Wilkinson v. Johnson, 1824, 3 B. & C. ">‘ten'
428.)

The owner of a bill may strike out endorsements for collec­
tion. If the endorser of a bill takes it up or pays it when dishon­
oured, he may strike out his own and all subsequent endorse­
ments, whether blank or special, and he is remitted to his orig­
inal rights against the acceptor and antecedent parties, and may 
re-issue the bill though overdue. The fact that he is in posses­
sion of the bill is prima facie evidence that he is the owner.
(Callow v. Lawrence, 1814, 3 M. & S. 95; Black v. Strickland,
1883, 3 O.R. 217 ; cf. sec. 140.)

68. An endorsement may also contain terms making it rc-Restrictive 
.... endoroe-st Fictive. ment.

2. An endorsement is restrictive which prohibits the further wha ja 
negotiation of the bill, or which expresses that it is a mere 
authority to deal with the bill as thereby directed, and not a 
transfer of the ownership thereof, as, for example, if a bill is 
endorsed ‘Pay D only,’ or ‘Pay D for the account of X,’ or
‘Pay D, or order, for collection.’

3. A restrictive endorsement gives the endorsee the right to Rights of en- 
receive payment of the bill and to sue any party thereto that
his endorser could have sued, but gives him no power to trans­
fer his rights as endorsee unless it expressly authorizes him to
do so.

4. Where a restrictive endorsement authorizes further trans- If further 
fer, all subsequent endorsees take the bill with the same rights authorized, 
and subject to the same liabilities as the first endorsee under
the restrictive endorsement. 53 V., c. 33, ss. 32 and 35. Eng.
ss. 32 and 35.

Prior to 1906, sub-sec. 1 was not part of this section : see
notes to sec. 67.

Rcitrictive endorsement.
The following endorsements are restrictive :
1. Pay D. or order for the use of E. (Evans v. Cramling- 

ton, 1687, 1 Show. 4; 2 Show. 509.)
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Sec. 68.

Rest rietive 
emtorse-

2. The within must be credited to D., value in account 
(Archer v. Bank of England, 1781, 2 Dougl. 637.)

d. Pay the contents to my use, or Pay the contents to the 
use of C., or Carry this bill to the credit of C. (Cf. Rice v. 
Stearns, 1807, 3 Mass, at p. 226.)

The object of a restrictive endorsement is to prevent the 
money received in respect of the bill from being applied to the 
use of any person other than the person specified : to whomso­
ever the money may be paid, it will be paid in trust for such 
person, and into whose hands soever the bill travels, it carries
that trust on the fa......f it. (Of. Lloyd r. Sigourney, 1828, 6
Bing, at p. 531, 4 R.C. at p. 361.)

Although a restrictive endorsement may be notice that no 
valuable consideration has been given by the endorsee (4 R.C. 
at p. 343), the statement in an endorsement that the value for 
it has been furnished by some person other than the endorsee 
does not make it restrictive (Potts v. Reed, 1806, 6 Esp. 57; 
Marrow v. Stuart, 1853, 8 Moo. P.C. 267) ; e.g., a bill endorsed 
“Pay D. or order value in account with E.,” is in effect a simple 
endorsement to D. or order. (Buckley v. Jackson, 1868, L.R. 3 
Ex. 135.)

The mere omission to add words of negotiability to a special 
endorsement does not make it restrictive (see secs. 21 and 22). 
A cheque payable to bearer cannot be restrictively endorsed for 
deposit so as to render the bank liable for paying the amount to 
the bearer without notice of the endorsement. (Exchange Bank 
v. Quebec Bank, 1890, M.L.R. 6 S.C. 10.)

Right to receive payment.
A bill endorsed “Pay D. for my account" or “for collec­

tion” must be paid to D. personally. The only effect of adding 
“or order” after D.'s name is to obviate the inconvenience of 
D.’s having to attend in person to obtain payment, and to en­
able D. by endorsing the bill to authorize another person to 
receive payment. The amount is nevertheless received to the 
use of A. (Lloyd v. Sigourney, 1828, 5 Bing, at p. 532, 4 R. 
C. at p. 362.) It has never been attempted to make the payer 
responsible in such a ease for the due application of the proceeds 
by the endorsee, and it is clear that he is not responsible. Chal- 
mets p. 116. Cf. Monro v. Cox, 1870, 80 U.C.R. 868.
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A bill is endorsed “Pay D. or order for collection per Sec. 68. 
account of C. Bank.’’ If the C. Bank receives payment before Restrictive 
maturity, 1). cannot recover from the acceptor, although he has ™^°rse" 
credited the C. Bank with the amount of the bill (Williams v.
Shadbolt, 1885, 1 C. & E. 529). The relation of endorser and 
endorsee is substantially that of principal and agent.

Subsequent endorsee».
C. endorses a bill “Pay D. or order for my use." D. en­

dorses it to, and discounts it with, E. on his own account. E. 
collects it at maturity. C. can recover the amount of the bill 
from E. (Lloyd v. Sigourney, 1829, 5 Bing. 525.)

('. endorses a bill “Pay D. or order for the use of F." D. 
collects the bill at maturity. If he misappropriates the money,
F. cannot sue him (Wedlake v. Hurley, 1830, Lloyd v. Welsley,
330; 1 C. & J. 83). The action must be brought by C. {Ibid., 
at pp. 332, 88.)

C. endorses a bill “Pay D. or order for account of F." D. 
is F. 's agent. D. endorses the bill to E., who collects it. F. can 
sue E. for the amount so received. (Trentell v. Barandon, 
lsl7. 8 Taunt. 100; if D. had not been F.’s agent, C. must have 
brought the action.)

A. draws a bill on B., and endorses it to C. C. endorses it 
“Pay 1) or order for my use.” The bill is dishonoured, and D. 
sues A. If A. has any defence against C., he may set it up 

ii (WUaon v. Holmes, 1809, 6 Mem. 548

CONVENTIONS AND RULES RESPECTING ENDORSEMENTS.

Adopted by the Council of the Canadian Bankers’ Associa­
tion on the 26th February', 1898, under authority of a resolu­
tion passed at the annual meeting of the Association, 6th Octo- 

■ '7

(See 5 Journal C.B.A. 323, and discussion of “Endorse­
ments of various kinds, restrictive, stamped and otherwise,” by 
Z. A. Lash at p. 182 of the same volume. These conventions and 
rules are not of binding force except as between persons who 
agree to he hound by them. They have been adopted by the 
Association in order to encourage the general use of regular 
and well-understood endorsements and to attain a maximum of 
convenience in the exchange of items.)
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Sec. 68.
Convent ion* 
and role* 
resiiecting 
endorse­
ments.

Mode of endorsement.
1. An endorsement may be either written or stamped, in 

whole or in part.

Regular endorsements.
2. A regular endorsement within the meaning of these Con­

ventions and Rules must be neither restrictive nor conditional, 
and must be so placed and worded as to shew clearly that an 
endorsement is intended.

If purporting to !>e the endorsement of the person or firm to 
whom the item is payable (whether originally or by endorse­
ment), the names must correspond, subject, however, to section 
32, sub-sec. 2, of the Bills of Exchange Act, which is as follows : 
— [now sec. 64, supra].

If purporting to be the endorsement of a corporation, the 
name of the corporation and the official position of the person 
or persons signing for it must be stated.

If purporting to be made by some one on behalf of the en­
dorser, it must indicate by words that the person signing has 
been authorized to sign; ex. yr., “John Smith, by his attorney, 
Thomas Robinson,” or “Brown, Jones & Co., by Thomas Robin­
son, their attorney,” or Per Pro. or P. P. the Smith Brown 
Company limited, Thomas Robinson.”

Irregular endorsements.
3. An endorsement, other than a restrictive endorsement, 

which is not in accordance with the foregoing definition of a 
regular endorsement, or which is so placed or worded as to raise 
doubts whether it is intended as an endorsement, is an irregular 
endorsement within the meaning of these Conventions and 
Rules.

Restrietive endorsements.
4. Section 35 of the Bills of Exchange Act defines a restric­

tive endorsement as follows :—[now sec. 68, sub-sec. 2, supra]. 
The following further examples shall be treated as restric­

tive endorsements within the meaning of these Conventions and 
Rifles, without prejudice, however, to their true character, 
should the question arise in court, viz:—

“For deposit only to credit of..........................”
“For deposit in.................... bank to credit of.......................”
“Deposited in.................... bank for account of...................”
“Credit............................ bank.”
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Form tind effect of guarantee. ,Sec- 68-
5. a guarantee of endorsements shall be in the following Conventions

form or to the like effect :— r," pec!mg
“Prior endorsements guaranteed by...............(name of ondorse-

hank).” raen,«-
It may be written or stamped, but shall be signed in writing 

by an authorized officer of the bank giving it.
By virtue of such guarantee and of these Conventions and 

Rules, the bank giving same shall return to the paying bank 
the amount of the item bearing the guarantee, if, owing to the 
nature of any endorsement, or to its being forged, or unauthor­
ized, it should appear that such payment was improperly made.

Endorsement by depositing bank.
II. When one bank deposits with or presents for payment to 

another bank (whether through the Clearing House or other­
wise) a bill, note or cheque, the item so deposited or presented 
shall hear the stamped open endorsement of the depositing or 
presenting bank. Such stamp shall contain the name of the 
bank, its branch or agency, and the date, and shall for all pur­
poses be the endorsement of the depositing or presenting bank, 
and, except as hereinafter specified, no further or other endorse­
ment shall be required, whether the item be specially payable 
to the hank or otherwise, or be payable at the chief office or 
elsewhere.

Kestrictively endorsed items.
7. If a bill, note or cheque bearing a restrictive endorsement 

be so deposited or presented, the depositing or presenting bank 
shall ipso facto, and by virtue of these Conventions and Rules, 
be deemed to have guaranteed such endorsement in accordance 
with sec. 5 hereof, and shall be liable to the paying hank to the 
same extent as if such guarantee had been actually placed upon 
the item, but payment may, notwithstanding, be refused until 
the restriction be removed.

Irregularly endorsed items.
K If a bill, note or cheque, bearing an irregular endorse- 

ui' nt as above defined, be so deposited or presented, the deposit­
ing or presenting bank shall endorse thereon the guarantee re-
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ferred to in section 5 hereof, but payment may, notwithstand­
ing, be refused, until the irregularity be removed.

Letters of credit, deposit receipts, etc.
9. When a letter of credit, deposit receipt, or other item not 

negotiable, and to which the provisions of the Bills of Exchange 
Act do not apply, is so deposited or presented, a receipt and in­
demnity in the following form, or to the like effect shall be 
written or stamped thereon, signed in writing by an authorized 
officer of the presenting or depositing bank, viz:—

“Received amount of within from the within named bank, 
which is hereby indemnified against all claims hereunder by 
any person.”

Agreement us to practice.
10. While it is understood that in general, for convenience 

of the depositing or presenting bank, no objection will Ik* made 
to a restrictive endorsement, or to an irregular endorsement if 
the guarantee above provided for be given, yet in view of the 
responsibility which a depositing or presenting bank incurs in 
connection therewith, each bank undertakes to make all reason­
able efforts to have all endorsements on items deposited or pre­
sented by it made regular in order that its customers and the 
public generally may ultimately be led to adopt a regular and 
uniform system.

It is also understood that endorsements regularly made with­
in the meaning of these Conventions and Rules shall not be 
objected to except for special reasons to be assigned with the 
objection.

Amendment.
Adopted by the Canadian Bankers’ Association, February 

22nd, 1906.
Ill ease of all items, whether restrictively endorsed or other­

wise, sent through the exchanges by members of the Association, 
the member sending the items shall Ik* deemed and held as guar- 
teeing the authenticity of all endorsements thereon, and if such 
guaranty do not expressly appear it shall be implied.

69. Where a bill is negotiable in its origin, it continues to 
be negotiable until it has been,—
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(а) restrictively endorsed ; or, See- 6e-
(б) discharged by payment or otherwise. 53 V., c. 33, s. 36.

Eng. s. 36.

As to the meaning of “negotiable" see notes at the beginning 
of this chapter. As to restrictive endorsements, see sec. 68, and 
as to discharge, see secs. 139 to 146.

As to delivery of an incomplete bill, and its negotiation 
after completion, sec sees. 31 and 33.

70. Where an overdue bill is negotiated, it can be negotiated Overdue bill, 
only subject to any defect of title affecting it at its maturity, 
and thenceforward no person who takes it can acquire or give a 
better title than that which had the person from whom he took Equities-
it.

2. A bill payable on demand is deemed to be overdue within Demand bill 
tin- meaning and for the purposes of this section, when it ap- " le
pears on the face of it to have been in circulation for an unrea­
sonable length of time.

3. What is an unreasonable length of time for such purpose Time, 
is a question of fact. 53 V., c. 33, s. 36. Eng. s. 36.

Defect in title.
The term “defect of title” (cf. sec. 56), was substituted in Equity 

the English bill for the equivalent expression “equity attach- yg. 
ing to the bill,” as that expression was unknown in Scotch law.
(Aleock v. Smith, |1892] 1 Ch. at p. 263.)

In the case of In re Overend, Gurney & Co., Ex parte Swan,
18IIS, L.R. 6 Eq. 344, 4 R.C. 375, the cases previous to that date 
in regard to what is an equity attaching to a bill are reviewed 
in the elaborate judgment of Malins, V.C. (approved in Ex 
parte Oriental Commercial Bank, 1870, L.R. 5 Ch. 358). The 
endorsee of a bill which is overdue takes it subject to all its 
equities, that is the equities of the bill, not the equities of the 
parties. He does not take it subject to a mere right of set off 
or other right not inherent in the contractual relation repre- 
- uteil by the bill. (Ibid.; cf. Amazon v. Quebec, 1876, 2 Q.L.
II. 310; Quids v. Harrison, 1854, 10 Ex. 572; Whitehead v.
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Walker, 1842, 10 M. & W. 696.) It is no defence to an action 
by the endorsee that the bill was accepted for the accommodation 
of the drawer without consideration and was endorsed after it 
became due. (Ex parte Swan, supra.)

Hut if there be an agreement express or implied not to nego­
tiate an accommodation bill after maturity, the agreement con­
stitutes an equity attaching to the bill (Parr v. Jewell, 1855, 16 
C.B. 684), and if it is agreed between the acceptor and drawer 
that the drawer is to be at liberty to sell certain goods, deposited 
with him by the acceptor, to provide for the bill, his agreement 
constitutes an equity attaching to the bill. (Holmes v, Kidd, 
1858, 3 H. & N. 891 ; cf. Ching v. Jeffery, 1885, 12 A.R. 432, and 
cases there cited as to what equities attach to a bill.)

Illegality of consideration is an equity attaching to the bill 
(Amor)- v. Meryweather, 1824, 2 11. & C. 573), but a holder in 
due course may negotiate an overdue bill to a holder who is 
not himself a party to any fraud or illegality affecting it (sec. 
57; cf. Chalmers v. I,anion, 1808, 1 Camp. 383; Fairclough v. 
Pavia, 1854, 9 Ex. 690).

Part payment is an equity attaching to the bill (Craves v. 
Key, 1832, 3 B. & Ad. at p. 319.) If a bill has been actually 
paid or otherwise discharged, the endorsee after maturity can­
not recover, but payment or other discharge is rather a ground 
of nullity than a defect of title. Cf. Chalmers, p. 120.

An agreement between the maker and payee of a promissory 
note that it shall only be used for a particular purpose consti­
tutes an equity attaching to the bill. (MacArthur v. MacDowall,
1892, 28 8.C.B. 671; ef. Lloyd v. Howard, 1860, i:> Q.B. 996;
Redfern v. Rosenthal, 1902, 86 L.T, 855, 18 T.L.R. 718.)

Action by third endorsee of a bill against the first endorser. 
Although the plaintiff took the bill when overdue, the defendant 
cannot set off a debt due to him from an intermediate holder and 
endorser. (Whitehead v. Walker, 1842, 10 >1. & W. 696.)

A bond fide holder acquiring a bill after dishonour takes 
subject not merely to the equities of prior parties to the bill, 
but also to tlnise of all parties having an interest therein. 
(Young v. XIaeXider, 1895, 25 S.C.R. 272, a case of an agent 
disposing of commercial paper in fraud of his principal ; cf. In 
re European Bank, Ex parte Oriental Bank, 1870, L.R. 5 Ch. 
358; Warren v. Ilaigh, 1875, 65 N.Y. 171.)
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The provisions of the section perhaps do not apply to a bill 8**- 70. 
which is negotiated in a foreign country, where no distinction Equity at- 
is recognized between overdue and current bills. (Aleock v. taching to 
Smith. 11892] 1 Ch. 238, affirmed on the ground that the evi- bl ' 
deuce disclosed no defect of title; Chalmers, p. 120.)

When ueertlue.
Where a bill is not payable on demand, it is overdue after When de- 

the expiration of the last day of grace (of. see. 42:.
See sec. 23 defining what bills are payable on demand. Sub­

sec. 2 does not apply to notes (sec. 182), but, by virtue of sec.
165, dues apply to cheques. A promissory note payable on de­
mand is intended to be a continuing security. It is quite unlike 
the case of a cheque which is intended to be presented speedily.
(Brooks v. Mitchell, 1841, 9 M. & W. at p. 18, 4 R.C. at p. 401.)

As to bills, the enactment is probably declaratory. Chalmers,
p. 121.

The cases as to cheques are elaborately reviewed in the 
judgment of Field, J., in London & County Banking Co. v. 
(insane, 1881, 8 Q.B.D. 288. In this case a cheque 8 days old 
was held not to be overdue for the purposes of this section. The 
casi-s chiefly commented on were Down V. Hailing, 1825, 4 B. 
1 C. 330, end Rothschild v. Conwy, 1829, 9 B. & C. 388. In 
the former it is held that a cheque 5 days’ old is to be regarded 
as overdue; in the latter it is said that the fact that a cheque 
is 6 days old is merely a circumstance to be taken into consider­
ation by the jury.

The editor of the Ruling Cases (4 R.C. at p. 407), says :
“Although the law laid down in the judgment of the court in 

the former case is flatly contradicted in the latter, and although 
the direction to the jury in neither case is beyond the reach of 
criticism, the two cases together support these propositions ; 
(«I That where a cheque is tendered for negotiation, the time 
which has elapsed from its date (if long enough) may be suffi­
cient alone to put the person to whom it is tendered upon en­
quiry as to the title of a person tendering it;

11> I That no fixed time can be assigned for this purpose ;
(c) That a lapse of time so short as even 5 or 6 days may 

combine with other circumstances to form such reasonable 
ground of suspicion of want of title that the person acting in
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defiance of the suspicious facts will be chargeable with notice 
of the want of title if there is want of title in fact. The decision 
in London & County Banking Co. v. Groome is quite in accord­
ance with this view of the two previous decisions. Where (as in 
this case) a person pays a cheque on another bank to his account 
with his own bankers, the elements of suspicion, other than the 
lapse of time itself, appear to be minimized.”

Sub-secs. 2 and 3 arc no doubt intended to be declaratory. 
The phrases ‘‘unreasonable time” (cf. sec. 77) and ‘‘question of 
fact" give abundant latitude for interpretation by judge and 
jury. As to reasonable time, cf. notes to sec. 166.

71. Except where an endorsement bears date after the matur- 
ity of the bill, every negotiation is primâ facie deemed to have1 
been effected before the bill was overdue. 53 V., c. 33, s. 36. 
Eng. s. 36.

Cf. sec. 70.
This is declaratory (Lewis v. Parker, 1836, 4 A. & E. 838; 

cf. sec. 58) ; but apart from the general rule there is no pre­
sumption as to the exact time of negotiation (Anderson v. Wes­
ton, 1840, 6 Bing. N.C. 296), and it seems that circumstances 
of strong suspicion, short of direct evidence, may rebut the 
primâ facie presumption, and make it a case for the jury whe­
ther the bill was negotiated before or after maturity (Bouniall 
v. Harrison, 1836, 1 M. & W. 611). Chalmers, p. 122.

72. Where a bill which is not overdue has been dishonoured, 
any person who takes it with notice of the dishonour takes it 
subject to any defect of title attaching thereto at the time of 
dishonour; but nothing in this section shall affect the rights of 
a holder in due course. 53 V., e. 33, s. 36. Eng. s. 36.

This section settles a disputed point, by putting a bill .known 
to be dishonoured on the same footing as an overdue bill (see 
sec. 70). It affirms Crossley v. Ham, 1811, 13 East 498, and 
quoad hoc overrides Goodman v. Harvey, 1836, 6 Nev. & Man. 
372. Chalmers, p. 122.

As to dishonour by non-acceptance, see sec. 81. “Holder 
in due course” is defined by see. 56; see notes to that section as 
to the meaning of notice.
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73. Where a bill is negotiated back to the drawer, or to a Sec. 73. 
prior endorser, or to the acceptor, such party may, subject to Re-issue of 
the provisions of this Act, re-issue and further negotiate the bil1' 
bill, but he is not entitled to enforce the payment of the bill 
against any intervening party to whom he was previously liable.
53 V., c. 33, s. 37. Eng. s. 37.

Subject to the provisions of this Act.
Where a bill is negotiable in its origin it continues to be 

negotiable until it has been restrictively endorsed or discharged 
(sec. 69). As to discharge, see secs. 139 to 146, and especially 
140 end 141.

Hill payable three months after date is endorsed by the 
holder to the acceptor. At any time before maturity the accep­
tor may re-issue the bill and endorse it away. (Attenborough 
v. Mackenzie, 1856, 25 L.J. Ex. 244.)

The drawer of a bill payable to drawer’s order endorses it 
to C., who endorses it to U., who endorses it back to the drawer.
Subject to secs. 140 and 141, the drawer, either before or after 
its maturity, may re-issue the bill and endorse it to E. (Cf.
Hubbard v. Jackson, 1827, 4 Bing. 390; Jones v. Broadhurst,
1650, 9 C.B. 173.)

To whom he was previously liable.
The rule of the latter part of the section is a rule against Rule against 

circuity of action. circuity of
The drawer of a bill payable to drawer’s order endorses it act",n 

for value to C., who endorses it back to D., who endorses it back 
to the drawer. The drawer cannot recover from C. or D., 
for each of them in turn could recover from him as drawer.
(Cf. Wilders v. Stevens, 1846, 15 M. & W. at p. 212.)

The payee of a bill endorses it “without recourse’’ to D., 
who endorses it to E. who endorses it back to the payee. The 
payee, in his character of third endorsee, can sue D. and E., for 
they have no claim against him as prior endorser. (Cf. Morris 
v. Walker, 1850, 15 Q.B. at p. 594; there is here no circuity 
of action.)

The drawer of a bill endorses it to C., who has previously 
undertaken to be responsible for the price of goods supplied to

31—BASK ACT.
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Sec. 73. the acceptor. C. endorses the bill back to the drawer. The 
Rule against drawer, in his character of endorsee can sue C., for C. has no 
circuity of remedy over against him. (Wilkinson v. Unwin, 1881, 7 Q. 
action. B D 636). cf Pegg v Hewlett, 1897, 28 O.R. 473.

When it was desired to obtain the benefit of the endorse- 
ment of a person for the accommodation of the acceptor and 
for the purpose of facilitating the negotiation of the bill, the 
end was formerly accomplished by the payee’s first endorsing 
to such person “without recourse,” and then again endorsing 
after such person in case of negotiation to a subsequent holder. 
(Duthie v. Essery, 1895, 22 A.R. at p. 192.) Even if the payee 
did not add words to his endorsement negativing his liability, 
evidence could be given to shew that the other person endorsed 
for the acceptor’s accommodation and with the intention of 
becoming liable as surety for the payment of the bill to the 
payee. (Wilkinson V. Unwin, supra; Foster v. Farewell, 1856, 
13 U.C.R. 451; Gunn v. McPherson, 1859, 18 U.C.R. 244-, Smith 
v. Richardson, 1865, 16 C.P. 210.)

The prior endorsement of the payee is not, however, neces­
sary. An endorsement on a bill to one who is about to take it 
is valid, without the payee’s prior endorsement, but the endorse­
ment creates no obligations to those who were previously parties 
to the bill ; it is solely for the benefit of those who take subse­
quently. (Duthie v. Essery, supra; cf. cases cited in the notes 
to sec. 131.)

Rights of

May sue. 

Prior de-

74. The rights and powers of the holder of a bill are as 
follows :—

(a) He may sue on the bill in his own name;
(b) Where he is a holder in due course, he holds the bill free 

from any defect of title of prior parties, as well as from 
mere personal defences available to prior parties among 
themselves, and may enforce payment against all parties 
liable on the bill ;

Title from (c) Where his title is defective, if he negotiates the bill to a 
holder in due course, that holder obtains a good and com­
plete title to the bill ; and,
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Id) Where his title is defective if he obtains payment of the Sec. 74. 
bill the person who pays him in due course gets a valid Discharge 
discharge for the bill. 53 V., c. 33, s. 38. Eng. s. 37. from

Clauses (a) and (6) express the two essentials which con­
stitute the quality of negotiability as laid down by Blackburn,
J,, in Crouch v. Credit Foncier, 1873, L.R. 8 Q.B. at pp. 381-2, 
quoted and discussed in Chapter XXX., supra. See also note 
at the beginning of this chapter. This section deals only with 
the rights acquired by negotiation (sec. 60), that is, by transfer 
according to the form required by the law merchant.

See sec. 2, as to holder:
See. 56, as to holder in due course ;
Sees. 56 and 70, as to defect of title;
Sec. 139, as to payment in due course.
By sec. 2, clause (It) defence includes counter-claim.
The power to negotiate a bill must be distinguished from the Power to 

right to negotiate it. The right is an incident of ownership ; JjJJjJ'**® 
the power is an incident of apparent ownership. Again the gui„hcd from 
right to sue must be distinguished from the right to recover, right to 
which depends on the further question whether the holder is nc*°tia,e- 
a holder for value, and in some cases whether he is a holder for 
value without notice. See Chalmers, pp. 124, et seq., where the 
law us to the holder’s rights of action and proof is stated in a 
aeries of rules.



CHAPTER XL1.

Presentment pur Acceptance.

duties of Prior to 1906 secs. 75 and 126 (with a few exceptions) were 
holder.0 grouped under the heading “General Duties of the Holder."

These duties comprise presentment for acceptance, presentment 
for payment, notice of dishonour and protest in the cases pro­
vided for by the sections contained in this and the next following 
three chapters. The duties in question are not absolute duties, 
but the holder is required to use reasonable diligence in order to 
fulfil them (cf. sec. 79).

If a party to a bill is discharged from his liability thereon 
by reason of the holder’s omission to perform his duties, such 
party is also discharged from liability on the debt or other 
consideration for which the bill was given (cf. notes to see. 96).

The sections relating to presentment for acceptance do not 
apply to promissory notes : see sec. 186.

Present- Comparing presentment for acceptance with presentment
acceptance ^,,r payment, it is clear that the two cases are governed by some- 
compared what different considerations. Speaking generally, presentment 
with pro- for acceptance should be personal, while presentment for pay- 
payment* ,0r m|,,lt should be loeal. A bill should be presented for payment 

where the money is. Any one can tlien hand over the money. 
A bill should be presented for acceptance to the drawee himself, 
for he has to write the acceptance ; but the place where it is 
presented to him is comparatively immaterial, for all he has to 
do is to take the bill. Again, (except in the case of demand 
drafts), the day for payment is a fixed day; but the drawee 
cannot tell on what day it may suit the holder to present a bill 
for acceptance. These considerations are material as bearing 
on the question whether the holder has used reasonable diligence 
to effect presentment. Chalmers, p. 141.

Prcicntment far acceptance.

When 75. Where a bill is payable at sight or after sight, present-
Moa‘MTy- ment for acceptance is necessary in order to fix the maturity of 

the instrument.
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2. Where a bill expressly stipulates that it shall be presented Sec. 75. 
for acceptance, or where a bill is drawn payable elsewhere than JJ*p,JmtSjon 

at the residence or place of business of the drawee, it must be 
prese nted for acceptance before it can be presented for payment.

:l. In no other case is presentment for acceptance necessary Other cases, 
in order to render liable any party to the bill. 53 V., c. 33, s. 
ffl. Eng. s. 39.

The words “at sight or" are omitted from sub-see. 1 of the 
corres|Himling section of the English Act, sight drafts in Eng­
land being payable on demand (see notes to sec. 23). Sub-sec.
1 ns it reads in the Canadian Act is declaratory of the common
law.

Sub-sec. 2 settles a doubtful point. Chalmers, p. 134. Ex- 
erpt in the eases mentioned in that sub-section, it has long been 
settled law that the holder need not present for acceptance a 
lull payable after date. (Ramehurn Mill lick v. Luchnieechund 
Radik ism1 I], 1854, 9 Moo. P.C. at p. 66, 4 R.C. at p. 463.) The 
same rule applies to a bill payable on demand or payable on 
or at a fixed period after the occurrence of a specified event 
which is certain to happen, though the time of happening is 
uncertain. But in the case of a bill payable at or after sight, 
presentment is necessary because otherwise the due date cannot 
In known. An acceptance of such a bill should be dated so that 
it limy he known from what date the time runs.

Subject to the provisions of the Act, if a bill payable at or 
after sight is negotiated, the holder must either present it for 
acceptance or negotiate it within a reasonable time (sec. 77).

Null-sec. 2 must be read subject to see. 76.
Except in the case of bills payable at or after sight (sees. When pre- 

75 and 77) and in the eases mentioned in sub-see. 2 of sec. 75, ■entment for 
presentment for acceptance is not necessary in order to render necessary, 
liable any party to the bill. Presentment may nevertheless be 
made with the object (1) of obtaining the acceptance of the 
drawee and thereby securing his liability as a party to the bill, 
or 12) of obtaining an immediate right of recourse against ante­
cedent parties in case the bill is dishonoured by non-acceptance 
(lee. 82).
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As to the duties of agent, see Chapter XV., supra, p. 133.
The rules for due presentment for acceptance are contained 

in see. 78.
As to the cases in which presentment is excused, see sec. 79.

76. Where the holder of a bill, drawn payable elsewhere 
than at the place of business or residence of the drawee, has not 
time, with the exercise of reasonable diligence, to present the 
bill for acceptance before presenting it for payment on the day 
that it falls due, the delay caused by presenting the bill for 
acceptance before presenting it for payment is excused, and 
does not discharge the drawer and endorsers. 53 V., c. 33, s. 39. 
Eng. s. 39.

This section was added to the English bill in committee. It 
settles a moot point and perhaps alters the law.

Where a hill is drawn payable elsewhere than at the resi- 
denee or place of business of the drawee, it must be presented 
for acceptance before it ran be presented for payment (see. 75). 
It may be impossible in fact to present such a bill for acceptance 
before presenting it for payment on the due date, as, e.ij., where 
the holder or his agent at the place where the bill is payable 
receives it on the due date, or so shortly before such date that 
he has not sufficient time to send it for presentment to the 
drawee and get it back again on or More the due date1. In 
such a case the holder or his agent must nevertheless present 
the bill for acceptance, but the delay in presenting it for pay­
ment thus caused is excused (sec. 76).

77. Subject to the provisions of this Act, when a bill payable 
at sight or after sight is negotiated, the holder must either pre­
sent it for acceptance or negotiate it within a reasonable time.

2. If he does not do so, the drawer and all endorsers prior to 
that holder are discharged.

3. In determining what is a reasonable time within the 
meaning of this section, regard shall be had to the nature of 
the bill, the usage of trade with respect to similar bills, and the 
facts of the particular ease. 53 V., e. 33, s. 40; 54-55 V., c. 17, 
s. 5. Eng. s. 40.
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Tliv words “at sight or” were added to the Canadian Act Sec- 77. 
by amendment in 1891. They are not in the corresponding sec­
tion of the English Act, sight bills in England being payable 
on demand (see notes to sec. 23), and therefore requiring no 
presentment for acceptance (see notes to sec. 75).

In determining the question of “reasonable time,” (which What is 
is a mixed question of law and fact), regard must be had not ’6
only to the interest of the drawer to put the bill into circulation 
and to the interest of the drawee to have the bill speedily pre- 
senteil, but also to the interest of the holder who is entitled to 
a reasonable time to put the bill into circulation. The continued 
solvency of the drawer and the want of proof of actual loss 
by the laches of the holder constitute no answer to the objection 
that the holder has not presented or negotiated the bill within 
a reasonable time. Ramehurn Mullick v. Luchmeechund Rada- 
kissen, 1854, 9 Moo. P.C. at pp. 67-69, 4 R.C. at pp. 464-5.

As to reasonable time, cf. secs. 70 and 165.
In the case just cited, A. in Calcutta drew a hill on B. in 

Hong Kong, payable 60 days after sight. The holder retained 
it fur more than five months during which time China hills were 
at a discount. He then negotiated it. The court held on the 
facts that the delay was unreasonable. The holder might, in 
the iipiiiion of the court, have held the bill for some time if 
there was a reasonable prospect of the state of the market im­
proving. hut had no right to keep it as long as he did when 
there was no hope of the amendment of market conditions.

A. in London draws a bill on B. in Rio, payable 60 days 
after sight. The payee holds it back for four months, during 
which time Rio bills are at a discount. He then negotiates it.
This niiiv not be an unreasonable delay. (Mcllish v. Rawdon,
1832, 9 Bing. 416.)

A. in Newfoundland draws a bill (in a set) on B. in London, 
payable 90 days after sight. The payee holds it back for two 
months, although there are tri-weekly mails, and then forwards 
it fur presentment. No reason for holding back is shewn. This 
may he an unreasonable delay. (Straker v. Graham, 1839, 4 
M. & W. 721 ; if the bill is accepted when presented, but the 
acceptor fails before the due date, A. is probably discharged; 
otherwise, if there was no unreasonable delay: Wyldc v. Wct- 
more, 1869, 1 G. & O. (N.S.) 504, a case in which it was held 
that it was not an unreasonable delay to hold a bill drawn on
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Liverpool over two mails, and then to negotiate it about a month 
after its endorsement.)

The effect of allowing negotiation as an alternative to pre­
sentment is not very clear. Chalmers asks the question: “Does 
not negotiation within a reasonable time totict quotics, excuse 
presentment ?

78. A bill is duly presented for acceptance which is pre­
sented in accordance with the following rules, namely:—

(а) The presentment must be made by or on behalf of the 
holder to the drawee or to some person authorized to 
accept or refuse acceptance on his behalf, at a reasonable 
hour on a business day and before the bill is overdue;

(б) Where a bill is addressed to two or more drawees, who 
are not partners, presentment must be made to them all, 
unless one has authority to accept for all, when present­
ment may be made to him only;

(c) Where the drawee is dead, presentment may be made to 
his personal representative;

(d) Where authorized by agreement or usage, a presentment 
through the post office is sufficient. 53 V., c. 33, s. 41. 
Eng. s. 41.

As to the eases in which presentment for acceptance is neces­
sary, see sees. 75 to 77.

The question of due presentment is material only where the 
holder of a hill payable at or after sight fails to present it for 
aeceptanee or to negotiate it within a reasonable time (sec. 77), 
or when aeceptanee cannot be obtained. Acceptance cures the 
informality of the presentment.

Bankrupt. The corresponding section of the English Act contains also 
the following words: “Where the drawee is bankrupt, present­
ment may be made to him or to his trustee.” Presentment is 
excused in the cases mentioned in sec. 79. The English Act 
excuses presentment also where the drawee is bankrupt, and 
defines “bankrupt” as ineluding “any person whose estate is 
vested in a trustee or assignee under the law for the time being 
in force relating to bankruptcy.” These provisions regarding

By holder to 
drawee.

To all 
drawees.

To perwnal 
repivsenta-

Post office.
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bankrupts are all omitted from the Canadian Act, as there is See- 78. 
no bankruptcy or insolvency law in force in Canada (see Atty - 
(ien. for Ontario v. Atty .-Gen. for Canada, [1894] A.C. 189).
Cf. notes to secs. 97 and 116.

By or on behalf of the holder.
Holder means the payee or endorsee of a bill or note who is 

in possession of it, or the bearer thereof (sec. 2). For the pur­
pose of presentment the holder need not be the lawful holder.
Of. Morrison v. Buchanan, 1833, 6 C. & P. 18.)

The holder may, without endorsing the bill, present it through 
an agent.

To the drawee or to some person authorized, etc.
Speaking generally, presentment for acceptance should be 

personal, while presentment for payment should be local : see 
note preceding sec. 75, supra.

Presentment to a servant who opened the door would not be 
sufficient; and if a bill is domiciled for payment at a bank, pre­
sentment at the bank would not suffice. Chalmers, p. 138.

As to “business day” see sec. 2.
As to reasonable hour, see notes to sec. 87.
A bill must be presented before it is overdue. It may be 

accepted when it is overdue (sec. 37), but an acceptance in such 
a case does not preserve or revive the liability of the drawer and 
endorsers, except in the ease provided for by see. 76.

The acceptance of some one or more of the drawees, but not 
of all. is a qualified acceptance (sec. 38),

Where the drawee is dead, presentment is excused (sec. 79), 
but the holder has the option of presenting the bill to the 
drawee's personal representative.

The provision as to presentment through the post office gives 
effect to the recognized practice among English merchants : cf. 
notes to sec. 90 (presentment for payment).

79. Presentment in accordance with the aforesaid rules is Excuses, 
excused, and a bill may be treated as dishonoured by non-ac-
ceptanee,—

(a) where the drawee is dead, or is a fictitious person or a Drawee 
person not having capacity to contract by bill; dead'
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Sec. 79. 
Impracti­
cability. 
Waiver.

Time for 
acceptance.

Dishonour.

Date of 
acceptance.

Refusing
acceptance.

(it) where, after the exercise of reasonable diligence, such 
presentment cannot be effected ;

(c) where although the presentment has been irregular, ac­
ceptance has been refused on some other ground.

2. The fact that the holder has reason to believe that the bill, 
on presentment, will be dishonoured does not excuse present­
ment. 53 V., c. 33, s. 41 ; 54-55 V., c. 17, s. 6. Eng. s. 41.

Where presentment would otherwise be obligatory, it is ex­
cused in the cases mentioned in this section.

As to the eases in which presentment for acceptance is 
necessary, see secs. 75 to 77.

As to what is due presentment, see sec. 78.
Where the drawee is dead, presentment to his personal rep­

resentative is optional (see. 78).
As to capacity to contract by bill, see sec. 47.
Clause (e) is perhaps new law. Chalmers, p. 140.

80. The drawee may accept a bill on the day of its due pre­
sentment to him for acceptance, or at any time within two days 
thereafter.

2. When a bill is so duly presented for acceptance and is not 
accepted within the time aforesaid, the person presenting it 
must treat it as dishonoured by non-acceptance.

3. If he does not so treat the bill as dishonoured, the holder 
shall lose his right of recourse against the drawer and en­
dorsers.

4. In the case of a bill payable at sight or after sight, the 
acceptor may date his acceptance thereon as of any of the days 
aforesaid but not later than the day of his actual acceptance of 
the bill.

5. If the acceptance is not so dated, the holder may refuse 
to take the acceptance and may treat the bill as dishonoured by 
non-acceptance. 2 E. VII., c. 2, s. 1. Eng. s. 42.

The corresponding section of the English Act reads as fol­
lows :
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“When a bill is duly presented for acceptance, and is not Sec. 80. 
accepted within the customary time, the person presenting it 
must treat it as dishonoured by non-acceptance. If he do not, 
the holder shall lose his right of recourse against the drawer and
indorsers.”

The English section was much discussed in committee and 
was eventually reduced to its present vague form, as the hank­
ers and merchants took different views as to the exact rights of 
the parties. Chalmers, p. 141.

When the Canadian bill was under discussion in 1890, the Time for 
expression “within the customary time” was considered too“coeptance. 
vague, especially in view of the fact that the time might vary 
ill the different provinces, and therefore the words “on the day 
of presentment or within two days thereafter” were substituted.
In 1902 the section then in force was repealed, and the present 
section substituted. The division into the present sub-sections 
is a result of the revision of 1906.

The effect of the section probably is to allow a longer time 
for acceptance than is given by the English Act. See Hank of 
Van Dieman’s Land v. Victoria Bank, 1871, L.R. 3 P.C. at pp.
542-3, 546-7, and notes in Chapter XV., supra, p. 133, as to the 
duties of an agent to whom a hill is sent for presentment.

In reckoning the time non-business days are to be excluded 
(sec. 6).

The destruction or wrongful retention of the bill by the 
drawee does not amount to an acceptance. Protest may be made 
on a copy or written particulars (sec. 120), and the holder’s 
remedy against the drawee is an action for damages.

As to the date of acceptance, cf. sec. 37, supra, in regard to 
acceptance after dishonour.

81. A bill is dishonoured by non-acceptance,— Dishonour.
(a) when it is duly presented for acceptance, and such an Present- 

aeeeptance as is prescribed by this Act is refused or cannotmellt' 
be obtained ; or,

(b) when presentment for acceptance is excused and the bill Excuse 
is not accepted. 53 V., c. 33, s. 43. Eng. s. 43.

As to due presentment, see sec. 78.
As to the cases in which presentment is excused, see sec. 79.
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As to acceptance, see secs. 35, ct seq., Chapter XXXV.. supra.
If the holder does not obtain an unqualified acceptance, he 

may treat the bill as dishonoured by non-acceptance (sec. 83).
As to tlie holder’s right of recourse in the event of the dis­

honour of a bill by non-acceptance, see sec. 82.
Secs. 81 and 82 would be more logically situated if placed 

with see. 95 under the heading “Dishonour.”

82. Subject to the provisions of this Act, when a bill is dis­
honoured by non-acceptance an immediate right of recourse 
against the drawer and endorsers accrues to the holder, and no 
presentment for payment is necessary. 53 V., 33, s. 43. Eng. 
s. 43.

Subject to the provisions of the Act (see sec. 147, infra, as 
to acceptance for honour), the holder has an immediate right 
of recourse against drawer and endorsers. This right is sus­
pended iu the event of acceptance for honour with the holder’s 
consent. Even if a bill has been dishonoured by refusal to 
accept, it is open to the holder to allow the bill to be accepted 
subsequently (sec. 37).

Although, except as above noted, the holder has an imme­
diate right of recourse u|>on non-acceptance, his right of action 
is not complete until the defendant has received, or ought to 
have received, notice of dishonour, and, in the cases where protest 
is necessary, the bill has been protested. (Whitehead v. Walker, 
1842, 9 M. & W. at p. 516 ; Gastrique v. Bernabo, 1844, 6 Q.B. 
498; cf. notes to sec. 95.)

Subject to the provisions of the Act, when a bill has been 
dishonoured by non-acceptance, notice of dishonour must he 
given to the drawer and each endorser, and any drawer or en­
dorser to whom such notice is not given is discharged, provided 
that the rights of a holder in due course subsequent to the omis­
sion shall not be prejudiced by the omission (sec. 96).

As to the necessity for protest, see secs. 112 and 113.
As to right of recourse and right of action, and the time 

from which the Statute of Limitations begins to run, see notes 
to sec. 95.
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83. The holder of a bill may refuse to take a qualified ac- Sec 83.
ceptance, and if he does not obtain an unqualified acceptance Qualified 
may treat the bill as dishonoured by non-acceptance. acceptance.

2. When the drawer or endorser of a bill receives notice of a Assent, 
qualified acceptance, and does not within a reasonable time 
txpress his dissent to the holder, he shall be deemed to have 
assented thereto. 53 V., c. 33, s. 44. Eng. s. 44.

As to what acceptances are qualified, see sec. 38.
As to the holder’s rights in the event of the dishonour of a 

hill by non-acceptance, see sec. 82 and notes.
The holder is entitled to treat a qualified acceptance as no 

acceptance, and if he elects to take such an acceptance without 
having been expressly or impliedly authorized by the drawer 
ur any endorser, the effect, except in the case of a partial accep­
tance, is to discharge any such drawer or endorser, who does 
not subsequently assent to the taking of the qualified acceptance 
(see sec. 84). The holder who takes a qualified acceptance 
should at once give notice of the qualification to prior parties 
who have not expressly or impliedly authorized the taking of 
such acceptance. The notice is sufficient to bind a prior party 
by a partial acceptance (see. 84), but. in the case of any other 
qualified acceptance, the prior party may discharge himself 
from liability on the bill by expressing his dissent to the holder 
within a reasonable time after the receipt of the notice.

Sub-sec. 2 of sec. 83 settles a doubtful point in favour of the 
holder. Chalmers, p. 144; Rowe v. Young, 1820, 2 Bligh, 391.

In some trades the practice of accepting against delivery of 
hills of lading is so common that an authority to take such an 
acceptance might perhaps be implied. Sometimes, too, the 
ti rais of a documentary bill are such as impliedly to authorize 
it. Chalmers, p. 144.

84. Where a qualified acceptance is taken, and the drawer Qualified 
or an endorser has not expresscdly or impliedly authorized the «'thout"”1 
holder to take a qualified acceptance, or does not subsequently authority, 
««sent thereto, such drawer or endorser is discharged from his 
liability on the bill: Provided that this section shall not apply Partial
to a partial acceptance, whereof due notice has been given. 53 acceptance. 
V., c. 33, s. 44. Eng. s. 44.
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Sec. 84.
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See notes to see. 83.
Assent to a qualified acceptance will be implied as against 

a drawer or any endorser who receives notice of such an accep­
tance and does not within a reasonable time express his dissent 
to the holder (sec. 83).

Prior to the revision of 1906, this section and sub-sec. 3 of 
sec. 112 (protest of unaccepted part of a foreign bill) were 
placed, as they are in the English Act, between sub-sees. 1 and 
2 of see. 83.



CHAPTER XLII.

Presentment for Payment.

Presentment for payment as provided for in the sections con­
tained in this chapter, is one of the general duties of the holder 
of a bill. See note at the beginning of Chapter XLI., supra.
See also notes to sec. 96, as to the consequence of the holder’s 
omission to perform such duties, and p. 484 where presentment 
for acceptance and presentment for payment are compared.

The provisions as to presentment of a bill for payment apply 
in port to a promissory note: see sec. 186, and secs. 180 to 184.

As to dishonour by non-payment, see sec. 95.

Presentment for Payment.

85. Subject to the provisions of this Act, a bill must be duly Necessity, 
presented for payment.

2. If it is not so presented, the drawer and endorsers shall be Result of
discharged.

3. Where the holder of a bill presents it for payment, he Manner of. 
shall exhibit the bill to the person from whom he demands pay­
ment. 53 V., c. 33, ss. 45 and 52. Eng. ss. 45 and 52.

Prior to 1906 sub-sec. 3 was included in one section with sec.
93.

As to when presentment for payment is dispensed with, see 
see. 92. Delay in making presentment is excused when the delay 
is caused by circumstances beyond the control of the holder, and 
not imputable to his default, misconduct or negligence (sec. 91).
See. 76 provides for the special case of a domiciled bill coming 
forward late.

As to due presentment, see sec. 86 (time of presentment), 
see. 87 (by and to whom presentment must be made), secs. 88 to 
90 (place of presentment).

Except where delay is excused or presentment is dispensed 
with, the failure duly to present a bill for payment discharges
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Sec. 85. the drawer and endorsers. But the acceptor in the absence of
Who is en- express stipulation, is not discharged by failure to present a
■entmént^forbiil ^0r PaynleDt (®CC. 93).
payment. As to presentment to an acceptor lor honour, see sec. 94.

Presentment for payment is necessary in order to render the 
endorser of a note liable (sec. 184). The endorser of a note 
in this respect is in the same position as the drawer or endorser 
of a bill. (Gibb v. Mather, 1832, 2 Cr. & J. at pp. 262, 263, 4 
R.C. at p. 474; cf. sec. 186.)

But the maker (or, as he is sometimes called, the drawer) 
of a note is in a different position, being, like the aceeptor of a 
bill, the party primarily liable (sec. 183).

As to presentment of a cheque for payment, see notes to next 
section.

As presentment for payment is not necessary to charge the 
acceptor or maker, so presentment is not generally a condition 
precedent to the liability of a person who has given a guarantee 
for the payment by the acceptor or maker. (Walton v. Mascall, 
1844. 13 M. & W. 452, 4 R.C. 483; Carter v. White, 1883, 25 
Ch. D. 666.)

Time for. 86. A bill is duly presented for payment wT i"h is pre­
sented,—

Due date. (a) when the bill is not payable on demand, on the day it 
falls due;

Demand bill. (6) when the bill is payable on demand, within a reasonable 
time after its issue, in order to render the drawer liable, 
and within a reasonable time after its endorsement, in 
order to render the endorser liable.

Itea>onahle 2. In determining what is a reasonable time within the 
meaning of this section regard shall be had to the nature of the 
bill, the usage of trade with regard to similar bills and the facts 
of the particular ease. 53 V., c. 33, s. 45. Eng. s. 45.

As to when a bill is payable on demand, ses» sec. 23. When 
a bill is not payable on demand, it is due and payable on the 
third day of grace (sec. 42).

So far as an endorser is concerned this section applies to a 
cheque. A cheque is a bill drawn on a bank payable on demand
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see 165). But the effect, so far as the drawer of a cheque is Sec. 86. 
concerned, of the failure to present a cheque for payment within Present- 
» reasonable time of its issue is the subject of special provisions di-awer 
,see. 166; cf. exception to sub-sec. 2, sec. 165). of a cheque.

As to the presentment for payment of a note payable on 
demand, see sec. 180.

As to what is reasonable time, cf. notes to see. 77.
Due presentment as regards time is required as regards the 

drawer and endorsers (sec. 85), but not as regards the acceptor
lSis'. 93).

87. Presentment must be made by the holder or by some By and to 
person authorized to receive payment on his behalf, at the proper w”om- 
place as hereinafter defined, and either to the person designated 
by the hill as payer or to his representative or some person 
authorized to pay or to refuse payment on his behalf, if, with 
the exercise of reasonable diligence such person can there be 
found.

2. When a bill is drawn upon, or accepted by two or more Two aceop- 
penons who are not partners, and no place of payment is speci- to”'
tied, presentment must be made to them all.

3. When the drawee or acceptor of a bill is dead, and no Personal 
place of payment is specified, presentment must be made to a tfoiT"™1**' 
personal representative if such there is, and with the exercise
of reasonable diligence, he can be found. 53 V., c. 33, s. 45.
Eng. s. 45.

fly whom.
A bill is discharged by payment made by or on behalf of 

tie drawee or acceptor at or after the maturity of the bill to 
the holder thereof in good faith and without notice that his 
title to the bill is defective (see. 139). Presentment for pny- 
nent must he made by the holder or by some person authorized 
to receive payment on his behalf, i.e„ by the person who can 
give a good discharge. The person who presents the bill must 
exliilet it to the person from whom he demands payment (see. 
t*3'. and upon payment must deliver it up to the party who pays 
d 93), As to bills in a set, see sec. 159.

MASK ACT.
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Sec 87. .4 ( the proper place.
See sees. 88 to 90.

To whom.
In an action against drawer or endorsers (sec. 85) the 

bolder must prove due presentment (sec. 86) to the drawee or 
acceptor, but need not prove any demand of the drawer. (Hey- 
lyn v. Adamson, 1758, 2 Burr. 669 at p. 678, 4 R.C. at p. 454.) 
In the ease of a promissory note, presentment must be made to 
the maker (ibid.).

Presentment is sufficient if made to the representative of 
the pel-sou designated by the bill as payer or some person au­
thorized to pay or to refuse payment on the payer’s behalf. The 
words “or liis representative” in sub-sec. 1 are not in the cor­
responding section of the English Act.

Sub-sec. 2 is probably declaratory, but the point was not 
clear. Of course if one of two or more acceptors pays or, in 
refusing payment, acts as the agent of the others, that is enough. 
Chalmers, p. 149.

Sub-sec. 3 is declaratory. Where the drawee of a bill is 
dead, presentment for acceptance is excused (see. 79), but in the 
case of presentment for payment different considerations apply, 
and if no place of payment is specified reasonable diligence 
must lie exercised to present the bill to the personal representa­
tive of the drawee. If a place of payment is specified, present­
ment at such place is sufficient without any effort being made 
to present to the personal representative. (Philpot v. Briant. 
1827, 3 C. & 1*. 244 ; cf. sec. 88, and Wilkins v. Jadis, 1831, 2 B. 
& Ad. 188.)

Where authorized by agreement or usage, a presentment 
through the post office is sufficient (sec. 90).

Time for presentment.
Sub-sec. 1 also differs from the English Act in that the lat­

ter requires the presentment to be made “at a reasonable hour 
on a business day.” These words are omitted from this section 
of the Canadian Act, but have been retained in sec. 78, which 
deals with presentment for acceptance.

The English rule is stated by Chalmers, p. 147, as follows:—
The reasonableness of the hour must depend on whether the 

bill is payable at a place of business or at a private house. The
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payer is not bound to stay at his place of business after a rea- Sec. 87. 
tunable hour. If a bill be payable at a bank it must be pre­
sented within banking hours (Elford v. Teed, 1813, 1 M. & S.
2S; Parker v. Gordon, 1806, 7 East 385) ; if at a trader’s place 
of business, then within ordinary business hours (of. Allen v.
Edmondson, 1848, 2 Ex. at p. 723) ; if at a private house, prob­
ably a presentment up to bed-tiine would be sufficient. Triggs 
v. Newnham, 1825, 10 Moore 249; Wilkins v. Jadis, 1831, 2 B. 
it Ad. 188.) Cf. also, Maclaren on Bills, etc., 3rd ed., 1904, p.
245.

The Canadian Act provides that protest for non-payment 
may he made at any time after three o’clock in the afternoon 
(see. 121). There is no similar provision in the English Art.

Where by the Act the time limited for doing any act or thing 
is less than three days, in reckoning time, non-business days are 
excluded (sec. 6).

88. A bill is presented at the proper place,— Place of.
i) where a place of payment is specified in the bill or ac- When 
ceptance, and the bill is there presented ; s|*cified.

(ft) where no place of payment is specified, but the address when not 
of the drawee or acceptor is given in the bill, and the bill specified, 
is there presented ;

(i ) where no place of payment is specified and no address When no 
given, and the bill is presented at the drawee’s or aecep- “
tor’s place of business, if known, and if not at his ordinary 
residence, if known ;

('/) in any other case, if presented to the drawee or acceptor Other cases, 
wherever he can be found, or if presented at his last known 
place of business or residence. 53 V., c. 33, s. 45. Eng. 
s. 45.

This section and sees. 89 and 90 deal with the place of pre­
sentment. As to the necessity for presentment, see sec. 85, as 
to time, see sec. 86, and as to the persons by and to whom pre­
sentment must be made, see sec. 87.

The words “or acceptance” in clause (a) of sec. 88 are not 
in the English Act.
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Sec. 88.
Place of 
payment 
specified.

The place of payment may be specified either by the drawer 
(Gibb v. Mather, 1832, 2 O. & J. 254, 4 K.C. 467), or by the 
acceptor (Saul v. Jones, 1858, 28 L.J.Q.B. 37). If a place of 
payment is specified by the acceptor, the acceptance is not there­
by rendered conditional or qualified (sec. 38). It is still a gen­
eral acceptance and therefore does not require the authority or 
consent of the drawer or endorsers (sec. 84). The change made 
in the law in this respect (see notes to sec. 38) does not, how­
ever, affect the question of presentment for payment as regards 
the drawer or endorsers. If a place of payment is specified 
either originally by the drawer, or in the acceptance, it is 
necessary to present the bill at such place in order to preserve 
the liability of the drawer or endorsers. (Gibb v. Mather, 
supra.)

As to the acceptor see see. 93.

Place of payment specified.
Where a note is in the body of it made payable at a particu­

lar place, it must be presented for payment at that place (sec. 
188 .

If alternative places of payment are mentioned or specified, 
presentment at either is sufficient. (Beeching v. Gower, 1816, 
Ilolt N.P.C. 313 ; ef. Pollard v. Merries, 1803, 3 B. & P. 335.)

A bill is drawn payable at one place and accepted payable 
at another. Presentment for payment at the latter place would 
be sufficient.

The drawee of a bill accepts it payable at his banker’s. The 
bill must be presented at the bank. A presentment to the accep­
tor personally is insufficient (Gibb v. Mather, supra; Saul v. 
Jones, supra). Presentment through the clearing house of 
which the bank is a member is deemed to be presentment at 
the bank. (Reynolds v. Chettle, 1811, 2 Camp. 595; Harris v. 
Parker. 1833, 3 T.vr. 870.)

A bill is accepted payable at a bank. When the bill matures, 
the bank is the holder of the bill, but the acceptor has no assets 
there. This is sufficient presentment. No personal demand on 
the acceptor is necessary. ( Bailey v. Porter, 1845, 14 M. & W. 
44; Union Bank v. McKilligan, 1887, 4 Man. R. 29; Rice v. 
Bowker, 1863, 3 L.C.B. 306, 4 BJ.B.Q. 23.)
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Address given in the hill. Sec. 88.
Sec Mine v. Alleby, and Buxton v. Jones, cited under sec. 89.

Place of business.
See Fitch v. Kelly, 1879, 44 II.C.R. 578, where it was held 

that a certain place, although not the ordinary place of busi- 
ness of the maker of the note, was, under the circumstances 
shewn in evidence, his office for the day, or that the person to 
whom the note was actually presented was there representing the 
maker authorized by him to receive and answer the presentment.
As to proof that a place was the maker’s last place of residence, 
see Kinnear v. Goddard, 1860, 4 Allen (N.B.) 559.

89. Where a bill is presented at the proper place as afore- Sufficient 
said and after the exercise of reasonable diligence, no person ment1'' 
authorized to pay or refuse payment can there be found no 
further presentment to the drawee or acceptor is required. 53
V., e. 33, s. 45. Eng. s. 45.

Cf. sees. 88 and 90.
A bill is addressed to “Mr. B., 1 Duke Street, London.” B. 

accepts it generally. The bill is presented at the address men­
tioned and the house is found shut up. This is sufficient. (Iline 
V. Allely, 1833, 4 B. & Ad. 624; cf. Crosse v. Smith, 1813, 1 M. 
c S. at p. 554.) If the holder takes the bill to the address men 
tioned and a person living in the house informs him that B. has 
left, no further presentment is required. (Buxton v. Jones,
1840, 1 M. & (ir. 83.)

90. Where the place of payment specified in the bill or Present- 
acceptance is any city, town or village, and no place therein is al P°“* 
specified, and the bill is presented at the drawee’s or acceptor’s
known place of business or known ordinary residence therein, 
and if there is no such place of business or residence, the bill is 
presented at the post office, or principal post office in such city, 
town nr village, such presentment is sufficient.

2. Where authorized by agreement or usage, a presentment Through 
through the post office is sufficient. 53 V., c. 33, s. 45. Cf. Eng. p<Mt 0 ce 
i. 45.



502 BILLS OF EXCHANGE ACT, R.8.C., C. 119.

Sec. 90

Delay in

Diligence.

Cf. secs. 88 and 89.
Sub-sec. 1 is not in the English Act. It was added to the 

Canadian bill in committee in 1890.
Sub-sec. 2 recognizes a customary practice. (Cf. I ley wood 

v. Pickering, 1874, L.R. 9 Q.B. 428, at p. 432; Prideaux v. Grid- 
die, 1869, LB. I Q.B. 166, at p. 161; Beg. v. Bank of Montreal, 
1886, 1 Can. Ex. C.R. 154, at p .167.)

91. Delay in making presentment for payment is excused 
when the delay is caused by circumstances beyond the control 
of the holder, and not imputable to his default, misconduct or 
negligence.

2. When the cause of delay ceases to operate, presentment 
must be made with reasonable diligence. 53 V., c. 33, s. 46. 
Eng. s. 46.

As to causes excusing delay, cf. sec 105 (notice of dishonour) 
and sec. Ill (protest).

As to the cases in which presentment for payment is dis­
pensed with, see sec. 92.

If presentment is delayed at the request of the drawer or 
endorser sought to be charged, the delay is presumably excused. 
(Lord Ward v. Oxford Ry. Co., 1852, 2 De G., M. & G. 750.)

The 1 older of a bill dies suddenly just before it matures. 
The circumstances may be such as to excuse delay. Chalmers, 
p. 151; cf Rothschild v. Currie, 1841, 1 Q.B. at p. 47.)

A bill s presented through the post office (sec. 90). It is 
sent off in lime to reach the drawee on the day of maturity, but 
by mistake cf the post office is delayed some days. The delay 
is probably excused. (Windham Bank v. Morton, 1852, 22 
Conn. 214; Pier v. Heinrichschoffer, 1877, 29 Am. R. 501; cf. 
sec. 104.)

Bill drawn in England, payable in Leghorn. At the time 
the bill matures Leghorn is besieged. The holder is not in Leg­
horn. Delay is excused. ( Patience v. Townley, 1805, 2 Smith, 
223.)

Bill drawn in Engnnd payable in Paris. By a French 
moratory law, passed in onsequence of war, the maturity of 
bills payable in Paris is postponed three months. The delay in
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making presentment is excused. (Rouquette v. Overmann, Sec. 91.
Causes ex­
cusing delay.1875, L.R. 10 Q.B. 525; ef. notes to sec. 162.)

Dispense92. Presentment for payment is dispensed with,—
(<i) where, after the exercise of reasonable diligence, pre- impracti. 

sentment, as required by this Act, cannot be effected ; cable.
(b) where the drawee is a fictitious person ; draw1'0*1*
(r) as regards the drawer, where the drawee or acceptor is

not bound, as between himself and the drawer, to accept or
pay the bill, and the drawer has no reason to believe that
the bill would be paid if presented;

( if ) as regards an endorser, where the bill was accented or Accommoda­
tion bill.

made for the accommodation of that endorser, ard he has 
no reason to expect that the bill would be paid if presented ;

(c) by waiver of presentment, express or implied. Waiver.

2. The fact that the holder has reason to believe that the bill
will, on presentment, be dishonoured, does not dispense with 
the necessity for presentment. 53 V., c. 33, s. 46. Eng. s. 46.

Causes which dispense with presentment must be distin­
guished from causes which merely excuse delay.

Clause (o).
The drawee of a bill goes abroad, leaving an agent at home I’mecnt- 

witli power to accept bills, and who does in fact accept the bill. ™ym(.nt(lia- 
The bill must be presented for payment to the agent, if the pensed with, 
drawee at the time of maturity continues absent. (Phillips v.
Astling, 1809, 2 Taunt, 206, 4 R.C. 477.) The neglect to pre­
sent the bill to the agent would be a want of the “reasonable 
diligence” required in order to dispense with presentment to 
the drawee.

The fact that the maker of a note is dangerously ill docs not 
excuse presentment at his residence or place of business, and 
presentment to his brother in the street near the residence is 
not sufficient. (Nowton v. Roach, 1843, 2 Kerr (N.B.) 337.)

Clause (b).
This is declaratory. (Smith v. Bellamy, 1817, 2 Stark, 223.)
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Sec. 02.

Present­
ment for 
payment 
die|>enaed

Presentment for aeeeptnnee is excused not only where the 
drawee is a fictitious person, but also where he is a person not 
having capacity to contract by bill. Incapacity of acceptor in 
itself does not excuse presentment for payment.

Clauses (c) and (d).
Cf. secs. 107 ami 108, infra, and notes, as to dispensing with 

notice of dishonour.
Bill payable to drawer's order is accepted and endorsed to 

accommodate the drawer. The drawer discounts it, hut docs 
not provide the acceptor with funds to meet it at maturity. Pre­
sentment is not necessary to charge the drawer (Terry v. Parker, 
1837, fi A. & E. 602), but is necessary to charge the accommoda­
tion endorser. (Saul v. Jones, 1858, 28 L.J.Q.H. 37 ; cf. Turner v. 
Samson, 1876, 2 Q.B.D. 23.)

A cheque is drawn on the A. Bank, the drawer not having 
sufficient funds there to meet it, and having no reason to expect 
that it will bo honoured. Presentment is not necessary to charge 
the drawer. (Wirth v. Austin, 1875, L.R. 10 C.P. 689.)

Clause (e).
This is declaratory. (Ilopley v. Dufresne, 1812, 15 East. 

275; cf. Bank of Vpper Canada v. Turcotte, 1865, 15 L.C.R. 203, 
13 H.J.R.tj. 197, 199.)

Cf. sec. 106, as to waiver of notice of dishonour.
The waiver may he either before or after the time for present­

ment. A promise to pay after the hill is due is waiver of notice. 
(McCarthy v. Phelps, 1870, 30 U.C.R. 57; Deering v. Hayden, 
1886, 3 Man. H. 219), if made with knowledge of the want of 
presentment. (Xowton v. Roach, 1843, 2 Kerr (N.B.) 337; Mc- 
Katridge v. Williston, 1892, 25 X.S.R. 11.)

As to express stipulation in the bill waiving some or all of 
the holder's duties, see sec. 34.

Waiver of notice of dishonour does not of itself include a 
waiver of presentment for payment. (Ilill v. Heap, 1823, D. 
& R. N.P.C. 57; Nowton v. Roach, supra.)

Waiver of demand of payment is waiver of presentment. 
(Burton v. Coffin, 1897, 5 B.C.R. 454.)

A memorandum running “my note coming due the 10th inst. 
good for ltl days after date," given by the endorser of a note
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t i the holder in reference to a note coining due the 11th, held Sec. 92. 
niffieient waiver. (Burnett v. Monaghan, 1871, 3 R.L. 448, 24 Present-
RJ R 29.) TîîuwS

Part payment is a waiver of presentment. (Rice v. Bowkcr, i
1853, 3 L.t'.H. 305-6, 4 R.J.R.Q 23.)

8ub »ic. 2.
The drawer of a bill orders the acceptor not to pay it. The 

holder hears of this. Presentment is not dispensed with. (Ilill 
v. Heap, su/ira.)

The acceptor of a hill informs the holder that lie cannot, or 
will not, pay it when due. Presentment is not dispensed with.
(Baker v. Birch, 1811, 3 Camp. 107; Kx parte Bignold, 1836,
1 Dene. 712.)

The acceptor of a bill becomes bankrupt before it matures. 
Presentment is not excused. (Esdaile v. Sowerby, 1809, 11 East, 
at p. 117 : Bowes v. llowe, 1813, 5 Taunt. 30.)

II. makes a note payable at “1 B. Street, London.” Before 
it liecnmcs due he becomes insolvent and absconds. Present­
ment at the address mentioned is not dispensed with. (Sands 

‘ ke, I' lit. Vi LuJ.C.P. 84; Pierce v. Cate, 1853, 66 Maes.
190.)

93. When no place of payment is specified in the bill or 
»( ptanee, presentment for payment is not necessary in order 
to render the acceptor liable.

2. When a place of payment is s|>ecificd in the bill or accept­
ance, the acceptor, in the absence of an express stipulation to 
that I'lfeet, is not discharged by the omission to present the bill 
for payment on the day that it matures, but if any suit or action 
he instituted thereon before presentation the costs thereof shall 
Is- in the discretion of the court.

3. When a bill is paid the holder shall forthwith deliver it 
up to the party paying it. 53 V., c. 33, s. 52. Eng. s. 52.

When no 

>|iecifiod.

Neglect

Delivery on 
paymi'iil

The sub-sections of sec. 52 of the English Act corresponding 
to sub-secs. 1 and 2 of this section are as follows :—

(1 When a bill is accepted generally presentment for pay­
ment is not necessary in order to render the acceptor liable.
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Sec. 93.

ment for 
payment, 
when ne­
cessary in 
order to 
render 
acceptor 
liable.

(2) When by the terms of » qualified acceptance present­
ment for payment is required, the acceptor, in the absence of an 
express stipulation to that effect, is not discharged by the omis­
sion to present the bill for payment on the day that it matures.

In regard to the difference in the wording of the two acts the 
difference explained in the notes to sec. 38 must also he care­
fully noted. An acceptance payable at a particular place is a 
general acceptance in England as in Canada, but an acceptance 
payable only at a particular place is a qualified acceptance in 
England hut a general acceptance in Canada.

In England, when a bill is accepted payable at a particular 
place, but not there only, presentment is not necessary in order 
(o render the acceptor liable. But if the acceptance is to pay 
at a particular place and not elsewhere, as, e.g., “payable at the 
A. Bank only” the effect is to require presentment at the speci­
fied place before the acceptor can be sued (Halstead v. Skelton, 
1843, 5 Q.B. at pp. 93, 94), but the presentment need not be 
made on the day the hill matures, in the absence of an express 
stipulation to that effect.

In Canada, when a bill is accepted payable at a particular 
place, whether there only or not, presentment is not dispensed 
with by the Act, but the omission to present the bill on the day 
it matures does not discharge the acceptor, in the absence of an 
express stipulation to that effect. If, however, a suit or action 
is instituted on the bill before presentation the costs shall be in 
the discretion of the court. As to suh-see. 2, see the notes to see. 
183, which contains a similar provision in regard to present­
ment as regards the maker, but which also provides that, where 
a note is in the body of it made payable at a particular place, 
it must he presented for payment at that place. (Cf. sec. 88.)

Chalmers, p. 180, says: “When a hill is accepted payable at 
a particular place and there only, the acceptor's position is for 
many purposes analogous to that of the drawer of a cheque 
(Bishop v. Chitty, 1742, 2 Stra. 1195; Hamchtirn Mullick v. 
Luckmeechund Kadakissen, 1854, 9 Mini. P.C. at p. 70, 4 B.C. at 
p. 406). If, then, he could shew that he was damnified by the 
holder's omission to present it on the proper day. he would 
probably l»e discharged. (Cf. Alexander v. Burchfield. 1842, 7 
M. & 0. 1061, case of a cheque where bank failed.)”

This conclusion does not seem to he consistent with the pro­
visions of the Act that the acceptor, in the absence of an express
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stipulation to that effect, is not discharged hy the omission. Sec 93. 
The eases cited hy Chalmers were decided before the passing of Preaent- 
the Act. The “express stipulation” required by the English ment for 
Act seems to be something different from the terms of the quali* when ne-' 
fled acceptance which require presentment. An acceptance to oewary in 
pay at a particular place and there only requires presentment 
(Halstead v. Skelton, supra), but such qualified acceptance acceptor 
cannot reasonably be regarded ns also amounting to an express liable, 
stipulation that presentment shall be made on the day of matur­
ity. especially in view of the rule laid down in Smith v. Vertue,
NiO, !» C.B.N.S. 214, 4 R.C. 246, that qualifications in accep­
tances should not be extended beyond the terms in which they 
are expressed. In that case an acceptance “payable, on deliver­
ing hill of lading, at the London and Westminister Bank” was 
held not to require presentment on the day of maturity, as re- 
imrds the acceptor’s liability.

I'iiIike the acceptor, the drawer and endorsers are entitled, 
subject to the provisions of the Act (sec. 85), to have the bill 
presented for payment. As to the proper place for presentment,
see sees. 88 to 90.

The reason why presentment is not necessary as regards the 
maker or acceptor if no place of payment is specified is that at 
common law the debtor is bound to seek out his creditor to pay 
him. (Oranley v. Hillary, 1813, 2 M. & S. 120; Walton v. Mas- 
call. M4, 13 M. & W. at p. 458, 4 K.C. at p. 458.)

Delivery up of bill.
Prior to the revision of 1906, sub-sec. 3 formed one section 

with sub-sec. 3 of sec. 85, as in see. 52 of the English Act.
The acceptor paving the bill has a right to the possession of 

the instrument for his own security, and as his voucher and dis­
charge pro tanto in his account with the drawer. (Hansard v.
Robinson, 1827, 7 B. & C. at p. 94; Crowe v. Clay, 1854, 9 Ex.
WH ; ef. Jones v. Broadhurst, 1850, 9 C.B. at p. 182, and Dun­
can v. North and South Wall's Bank, 1880, 6 App. Cas. at p.
18. as to payment by drawer or endorser ; and Comes v. Taylor,
1854, 10 Ex. 441 ; Woodward v. 1VI1, 1868, L.R. 4 Q.B. 55, lien 
for costs.)

94. Where the address of the acceptor for honour of a bill is Time for 
... preaent-

in the same place where the bill is protested for non-payment, ment.
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Sec. 94

Parties in 
different

Excuses for 
delay j

the bill must he presented to him not later than the day follow­
ing its maturity.

2. Where the address of the acceptor for honour is in some 
place other than the place where it is protested for non-pay­
ment, the bill must be forwarded not later than the day follow­
ing its maturity for presentment to him.

3. Delay in presentment or non-presentment is execused by 
any circumstance which would in case of acceptance by a drawee 
excuse delay in presentment for payment or non-presentment 
for payment. 53 V., c. 33, s. 66. Eng. s. 67.

As to acceptance for honour, see secs. 147 to 152.
Where a dishonoured hill has been accepted for honour 

supra protest, or contains a reference in ease of need, it must 
be protested for non-payment before it is presented for pay­
ment to the acceptor for honour or referee in ease of need, and 
if the bill is dishonoured by the acceptor for honour it must be 
protested for non-payment by him (see. 117).

Sub-sees. 1 and 2 reproduce the effect of the English statute 
6 and 7 Will. 4, e. 58. Non-business days are excluded in reck­
oning the time (sec. 6).

If the bill be not presented in due time to the acceptor for 
honour, it is conceived that he, and any party who would have 
been discharged if he hud paid the bill, are discharged by the 
holder’s laches : but there is no decision in point. Chalmers, p. 
233.

As to circumstances which would excuse delay in present­
ment for payment or non-presentment for payment to the 
drawee, see sees. 91 anil 92.



CHAPTER XLIII.

Dishonour.

Subject to the provisions of the Act, when a bill has been 
dishonoured by non-acceptance (sec. SI) or non-payment (see.
95) notice of honour must be given to the drawer and to each 
endorser (sec. 96). The giving of notice is one of the duties of 
the holder. As to these duties generally, see notes at the begin­
ning of Chapter XLI., supra, p. 484.

Dishonour.
95. A hill is dishonoured bv non-payment,— Non-pay-

. i . , , . . men! mi
id) when it is duly presented for payment and payment is pn-wntment. 

refused or eannot be obtained ; or,
(h) when presentment is excused and the bill is overdue and Excuse

unpaid.
2. Subject to the provisions of this Act, when a bill is dis- Recourue, 

honoured by non-payment, an immediate right of recourse 
against the drawer, aceeptor and endorsers accrues to the holder.
53 V., e. 33, s. 47. Eng. s. 47.

As to due presentment, see see. 86.
As to the eases in which presentment is excused, see see. 92.
Sections 81 and 82 dealing with dishonour by non-acceptance Dishonour

.'ir- as follows:— liy """■acceptance.
81. A bill is dishonoured by non-acceptanee,—
a) When it is duly presented for aeceptanee, and such ac­

ceptance as is prescribed by this Act is refused or eannot he
obtained; or,

(h) When presentment for aeceptanee is excused and the bill
is not accepted.

82. Subject to the provisions of this Act, when a bill is dis­
honoured by non-acceptance an immediate right of recourse 
«sainst the drawer and endorsers accrues to the holder, and no 
presentment for payment is necessary.
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Sec. 95. 

Dishonour.
These txvo sections are strictly parallel with sec. 95, and the 

revisers might more logically have placed all three sections under 
the heading “Dishonour.” If secs. 81 and 82 are properly 
relegated to “Presentment for Acceptance” (Chapter XLL), 
then see. 95 belongs to “Presentment for Payment” (Chapter 
XLII.).

Subject to the provisions of this Act.
See secs. 147 to 155 as to acceptance and payment for honour.

Dishono.tr by non-payment.
If a note is payable with interest and an instalment of in­

terest comes due before the maturity of the note, non-payment 
of such instalment probably constitutes dishonour of the note. 
( Moore v. Scott, 1908, 5 West. L.R. 8, 11, following Jennings v. 
Napnnee, 1885, 4 C.L.T. 595.)

Itiglit of recourse and right of action.
llight of recourse must be distinguished from right of action.
As against the acceptor, no notice of dishonour is necessary 

(see. 90), and the holder’s right of action accrues as soon as 
the bill is overdue. The word “acceptor” in sub-sec. 2 is not 
in the English Act, but no change in the law appears to have 
been made by the insertion of the word in the Canadian Act. 
The similar provision in regard to dishonour by non-acceptance 
(see. 82) omits the word “acceptor.”

As against the drawer and each endorser, subject to the pro­
visions of the Act, notice of dishonour must be given (ace. 96). 
The bill may la1, and in certain discs must be, noted or protested 
(secs. 112 and 113). The holder's right of action dates from the 
time when notice of dishonour is or ought to lie received and not 
from the time when it is sent. (Gastrique v. Bernabo, 1844, 6 
(j.B. 498.)

At any time on the day when a bill is payable the holder of 
a bill may, immediately upon payment being refused by the 
acceptor, give notice of dishonour to the drawer and the endor­
sers (see. 98). But the drawer and endorsers, as well as the accep­
tor, still have the whole of such day in which to pay the bill, and 
if payment is made subsequently on the same day, the payment 
is good and the notice of dishonour becomes of no avail. (Ken­
nedy v. Thomas, [1894] 2 Q.B. at pp. 764, 765. )
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lu Kennedy v. Thomas, tin* English Court of Appeal decided 
that an action brought by the holder against the acceptor on 
the last day of grace must be dismissed as premature. In Upper 
Canada, however, the Court of Queen’s Bench had previously 
held the contrary. (Sinclair v. Robson, 1858, 18 U.C.R. 211.) 
Sinclair v. Robson was a case of a promissory note payable at 
a bank. The note was dishonoured and by virtue of a statute 
similar to the provision of sec. 121 (authorizing protest for non­
payment on the day of dishonour at any time after three 
o'clock) was protested for non-payment on the same day. Tin 
plaintiff, an endorsee, paid the note at four o’clock, and sued 
out a writ at five o'clock. Held, that the action was not pre­
mature.

A similar question in regard to a bill of exchange came be­
fore the Ontario Queen’s Bench Division in Edgar v. Magee, 
1882. 1 O.R. 287. The case of Sinclair v. Robson was remarked 
upoli hut not overruled. One member of the court approved of 
it, one disapproved, and the third distinguished it on the ground 
that u cause of action would accrue upon a bill or note on the 
last day of grace provided it was presented at the place of pay­
ment on that day and payment refused. In the result it was 
held, that by reason of the Statute of Limitations a writ issued 
on the 1st December, 1881. upon a note falling due on 1st De* 
Millier, 1875. was not too late.

The rule was laid down by the Judicial Committee in Trim­
ble v Mill, 1879, 5 App. Cas. 942, that where a colonial legis­
lature has passed an Act in the same terms as an Ini|>erial Sta­
tute. and the latter has been authoritatively construed by the 
Court of Appeal in England, such construction should be adopted 
by the courts of the colony. This rule has not been always 
observed in Ontario (set* McDonald v. Elliott. 1888, 12 O.R. 
ÎI8. under the authority of which in Bank of Toronto v. McBcan. 
1900. 21 C.L.T. 44. Sinclair v. Robson was followed in prefer­
ence to Kennedy v. Thomas). The rule has, however, since been 
applied in various cases. ( See Ilolleuder v. F fou Ikes, 1894. 28 
il R. 1: McVity v. Trenmouth. 1905. 9 O.L.R. at p. 109; but 
see Toronto v. Toronto Ry. Co., 1905, 9 O.L.R. at p. 939, where 
it is suggested that owing to a provision in the Ontario Judica­
ture Act, the courts of Ontario must follow a decision of the 
Court of Ap|>eal for Ontario notwithstanding any Inter exprès-

See. 9ft.

No right of 
action on 
the last day 
of grace.



512 BllJjt or KxriiANiii: act. ii.s.r.. c. 11!).

Sec. 9S. siou of opinion in any English court, except the Judicial Com- 
No right of inittee itself.)
the lMt'duv 11 would aPI>val' therefore that Kennedy v. Thomas must be 
of grace ’ followed in preference to Sinclair v. Robson, unless the absence 

from the English Act of any provision similar to that of sec. 
1-1 referred to above constitutes a sufficient difference between 
the two statutes to take the ease out of the rule laid down in 
Trimble v. Hill. Demers v. Rousseau. 1892, (j.R. 1 S.C. 440. is 
a decision to the same effect as Kennedy v. Thomas.

.1 ccruet to the holder.
A. draws a bill upon B.. payable at a bank. The bank is 

A.’s agent to procure acceptance and payment. A. may bring 
an action in his own name against B. (Richards v. Bowes, 
1892, 31 N.B.R. 144.)

Limitations and prescription.
Limitation of action is usually governed by the law of the 

place where the action is brought : see Chapter L., infra.
Chalmers (p. 293) lays down the following rules as to the 

Statute of Limitations:
1. Subject to the case provided for by sec. 9ti(o) [“where 

a bill is dishonoured by non-acceptance, and notice of dishonour 
is not given, the rights of a holder in due course subsequent to 
the omission shall not be prejudiced by the omission”), and sub­
ject to rule 5, no action on a bill can be maintained against any 
party thereto after the expiration of six years from the time 
when a cause of action first accrued to the then holder against 
such party. (Whitehead v. Walker. 1842, 9 M. & W. 506; Wood­
ruff v. Moore, 1850, 8 Barb. (N.Y.) 171.)

2. As against the acceptor, time begins to run from the 
maturity of the bill, unless,—

(1) Presentment for payment is necessary in order to charge 
the acceptor, in which ease time (probably) runs from the date 
of such presentment ( cf. see. 93 ) ; or,

(2) The bill is accepted after its maturity, in which ease 
time (probably) runs from the date of acceptance (cf. sec. 23).

3. As regards the drawer or an endorser, time (generally) 
begins to run from the date when notice of dishonour is received. 
(Cf. Gastrique v. Bernabo, 1844, 6 Q.B. 498; and notes to see. 
82.)
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4. When an action ia brought against a party to a bill, Sec 9$. 
to enforce an obligation collateral to the bill, though arising out
of the bill transaetion, the nature of the particular transaction 
determines the period from which time begins to run.

5. Any circumstance which postpones or defeats the opera­
tion of the Statute of Limitations in the case of an ordinary 
contract postpones or defeats it in like manner in the case of a 
bill.

No endorsement or memorandum of any payment written or 
made upon a bill by or on behalf of the party to whom such 
payment is made is sufficient to defeat the operation of the sta­
tute. (9 Geo. IV., c. 14, sec. 3.)

96. Subject to the provisions of this Act, when a bill has Notice of
dishonour

been dishonoured by non-acceptance or by non-payment, notice 
of dishonour must be given to the drawer, and each endorser, 
ami any drawer or endorser to whom such notice is not given 
i» discharged : Provided that,—

(a) where a bill is dishonoured by non-acceptance, and due SuMoquent 
notice of dishonour is not given, the rights of a holder in 
due course subsequent to the omission shall not be preju­
diced by the omission ;

(l>) where a bill is dishonoured by non-acceptance, and due Notice of 
notice of dishonour is given, it shall not be necessary to 
give notice of a subsequent dishonour by non-payment, 
unless the bill shall in the meantime have been accepted.

- In order to render the acceptor of a bill liable it is not Notice to 
necessary that notice of dishonour shotdd be given to him. 53 acceplor 
V., e. : .3, ss. 48 and 52. Eng. ss. 48 and 52.

Prior to 1906 sub-sec. 2 and sec. 109 formed one sub-section 
of a section which included the provisions of sec. 93 and sub-
see. 3 of see. 85.

As to dishonour by non-acceptance, see sec. 81, and by non­
payment, see sis!. 95.

As to holder in due eottrse, see sec. 56.
Sics. 97, ft teq., contain the rules regarding the time and 

•tinner of giving notice of dishonour, the persons by whom and 
33—BASE ACT.
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Sec. 95 to whom it should be given and the persons for whose benefit 
it enures.

Delay in giving notice may be excused (sec. 105), and notice 
may be dispensed with (secs. 106 to 108) under certain cir­
cumstances. Otherwise, notice of dishonour is essential to the 
holder’s cause of action against the drawer or an endorser. Ber- 
ridge v. Fitzgerald, 1869, L.R. 4 Q.B. 639, 4 R.C. 494.)

“Notice of dishonour” means notification of dishonour, i.e., 
formal notice. Chalmers, p. 157. The fact that the drawer or 
endorser knows that it has been dishonoured does not dispense 
with the necessity for giving him notice. (Miers v. Brown, 
1843, 11 M. & W. 372; East v. Smith, 1847, 16 L.J.Q.B. 292; cf. 
In re Fenwick, Deep Sea Fishery Co.’s Claim, [1902] 1 Ch. 
507.)

Discharge of The discharge of a party to a bill must be distinguished 
omïwion to ^rom t**e discharge of the bill (cf. secs. 139, et seq.). 
give notice An endorser of a bill who has not received due notice of 
of dishonour, dishonour is discharged ; and if he then pays the bill, he does 

so in his own wrong, and cannot recover upon it against a prior 
endorser, although the latter receives notice of dishonour on 
the same day on which he would have received it if all the 
notices had been given in due course. (Turner v. Leach, 1821, 
4 B. & Aid. 451, 4 R.C. 523; cf. Sa varia v. Paquette, 1899, Q. 
R. 20 S.C. 314.)

When- a bill is endorsed when it is overdue, as regards such 
endorser, it is a bill payable on demand (sec. 23). Therefore the 
endorser is entitled to have it presented within a reasonable 
time and is entitled to notice of dishonour.

No notice of dishonour need be given to the acceptor of a bill 
or the maker of a note (cf. sec. 186).

A person who has given a guarantee for the payment of a 
bill by the acceptor is not entitled to notice of dishonour (Wal­
ton v. Mascall, 1844, 13 M. & W. 72, 452, 4 R.C. 483). Secus, 
ill the case of a person who signs a bill otherwise than as drawer 
or acceptor (sec. 131).

A person who is not a party to a bill, but who is liable on the 
consideration for which it was given, is (probably) entitled to 
notice of dishonour, though the same strict and technical notice 
of dishonour would not apparently be required to charge such 
party as is requisite to charge a party liable on the bill. Chal­
mers, p. 173.
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Portfi ditchargcd from liability on the consideration as well as See- 96.
from that on the bill.

A hill taken for and on account of a debt suspends the 
remedy by action to recover the amount of the debt (Walton v.
Maseuil. 1844, 13 M. & W. 452, 4 K.C. 483), but if the bill is 
t«ken ns collateral security only, the right of action on the debt 
is not suspended. Even in the latter case the creditor by taking 
the bill becomes bound to perform the duties of holder, and if 
by his omission, as, for instance, to give due notice of dishonour, 
the hill is rendered worthless or deteriorated in value, then as 
between the creditor and the debtor the bill must be treated as 
payment, to the extent of its full amount, of the debt. (Pea­
cock v. Pursue», 1863, 14 C.B.N.S. 728, 4 R.C. 526.)

A creditor who takes a bill for a pre-existing debt presum- Payment 
ably takes it as conditional payment of the debt (Currie v. *’y 
Misa, 1875, L.R. 10 Ex. at p. 163, 4 R.C. at pp. 320-1). So 
taken, the bill is subject to the law incident to bills, and if the 
debtor is discharged from liability on the bill by non-present­
ment for payment (Soward v. Palmer, 1818, 8 Taunt. 277 ;
Hurt v. McDougall, 1892, 25 N.S.R. 38), or by omission to give 
notice of dishonour (Bridges v. Berry, 1810, 3 Taunt. 130), he 
is also discharged from his liability on the debt which entered 
into the consideration of the bill.

Hut where the bill has been dishonoured by non-payment on 
the part of the acceptor, notice of dishonour being duly given 
er waived, the condition of the payment of the debt is tuiful- 
filled. and the right to sue on the original consideration revives.
(Yglesias v. River Plate Bank, 1877, 3 C.P.D. 60.)

The bill and the consideration do not, however, constitute 
two separate causes of action, and a judgment (although un­
set islied) on a bill given for the price of gisais sold operates as 
a bar In an action on the original contract. (Cainbefort v. Chap­
man, 1887, 19 Q.B.D. 229.)

97. Notice of dishonour in order to be valid and effectual Notice, 
must be given,—

i) not later than the juridical or business day next follow- Time for. 
ing the dishonour of the bill;
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(fc) by or on behalf of the holder, or by or on behalf of an 
endorser, who at the time of giving it, is himseir liable on 
the bill;

(c) in the case of the death, if known to the party giving 
notice, of the drawer or endorser, to a personal representa­
tive, if such there is and with the exercise of reasonable 
diligence he can be found;

(</) in ease of two or more drawers or endorsers who are 
not partners, to eaeh of them, unless one of them has 
authority to receive notice for the others. 53 V., c. 33, s. 
49. Cf. Eng. s. 49 (1), (9), (11), (12).

Sec. 49 of the English Act, re-enacted with some important 
modifications by sec. 49 of the Canadian Act of 1890, contains 
fifteen rules in accordance with which notice of dishonour must 
be given in order to be valid and effectual. The revision of 
1906 has effected a complete re-arrangement of the provisions 
of the old section and these provisions are now contained in secs. 
97 to Hid.

Clause (10) of the English section which provides that 
“where the drawer or endorser is bankrupt, notice may be given 
either to the party himself or to the trustee,’’ is omitted from 
the Canadian Act. Cf. notes to see. 78.

The English and Canadian Acts are different in respect to 
two other matters relating to notice of dishonour. One is noted 
under sec. 103 ; the other concerns the time when notice must be 
given.

Time (or Both Acts provide that the notice may be given as wain as
ofcbfi"ni'Tth® hill is dishonoured (sec. 98). In Canada, however, the no- 
o w lomiur yce nmst )*, given not later than the juridical or business day 

next following the dishonour of the bill, while in England it 
must be given “within a reasonable time thereafter.” The 
English Act further provides that “In the absence of special 
circumstances notice is not deemed to have been given within 
a reasonable time, unless,—

(a) where the person giving anil the person to receive no­
tice reside in the same place, the notice is given or sent off in 
time to reach the latter on the day after the dishonour of the 
bill;
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fî>) where the person giving and the person to receive notice Sec. B7. 
reside in different places, the notice is sent off on the day after Time for 
the dishonour of the bill, if there be a post at a convenient hour giving notice 
cm that day, and if there be no such post on that day then by the " nour' 
next post thereafter."

These provisions of the English Act simply express the law 
as dearly laid down in the old eases (see e.g., Smith v. Mullett,
ISO!», 2 Camp. 208, 11 R.R. 605, and Hray v. Hadwen, 1816, 5 
M. & S. 68, 17 R.R. 277). See the matter fully discussed in,
Studdy v. Heesty, 1889, 60 L.T. 647, at p. 648, 4 R.C. at p. 500.,
See also notes to secs. 105 (excuse for delay in giving notice of 
dishonour) and 106 (notice dispensed with).

Any hardship which might result from the application of 
the absolute requirement of the Canadian Act that notice of 
dishonour must he given not later than the juridical or busincsq 
day next following the dishonour of the bill is avoided by the 
provisions of sec. 103. That section permits notice of dishonour 
of any hill payable in Canada to be given by post, and provides 
that the notice is sufficient if addressed to any party at the place 
at which the bill is dated unless any such party has, under his 
signature, designated another place, in which case such notice 
is sufficiently given if addressed to him at such other place. By 
sec. 104, the sender is deemed to have given due notice of dis­
honour, notwithstanding any miscarriage by the post office.

If a hill is payable out of Canada, the necessity for and suffi­
ciency of notice of dishonour is determined by the law of the 
place where the bill is dishonoured (sec. 162), and therefore 
see. 97 would not apply.

As to what are juridical or business days, sec secs. 2 and 43.
Although notice of dishonour need not be given until the fol­

lowing day, protest where necessary (secs. 112 and 113) must 
be made or noted on the day the bill is dishonoured (sec. 119).

A person who gives notice to a remote party must give no- Notice to 
•ice within the same time as is limited for giving notice to an 
immédiate party (Rowe v. Tipper, 1853, 22 L.J. C.P. 135), but p“ y 
if he gives due notice to his immediate endorser, but not to re­
mote parties, his right ns against the remote parties may yet be 
sin,,| by due notice given by his immediate endorsers (cf. secs.
101 and 102).
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Sec. 97. Ily whom notice must be given.
Where the attorney duly authorized hy the holder ha* given 

notice, but hy mistake states it as given by the authority of an 
endorser who is also liable on the bill, the notice was held gcssl, 
as there was in fact notice authorized by a competent |s-raon, 
and the mistake could not mislead—the notice being good on its 
face (Harrison v. Ruscoe, 1846, 15 M. & W. 281). It is oliserved 
in this ease, at p. 235, that an acceptor, as he himself could not 
sue upon the bill after taking it up, is excluded from the cate­
gory of persons who can give notice, and that the instances in 
which a notice by an acceptor has been held to be good at aie 
prias, t.g„ Rusher v. Kieran, 1814, 4 Camp. 87, are explained in 
Bayley on Bills on the supposition that in those cases the accep­
tor had a spi-eial authority to give notice.

When a bill is presented for payment through the post office 
(see. 90), the aeeeptor is deemed to lie the agent of the holder 
for the pur|sise of giving notice of dishonour. (Cf. Bailey v. 
Bodcnham, 1864, 88 LJ. C.P .-it p. 855; Pridcaux v. Griddle, 
1869, L.R. 4 Q.B. at p. 461 ; Hey wood v. Pickering, 1874, L.U. 
!i Q.B. 128 )

Cf. see. 98, as to notice given by an agent.
A bill endorsed by C. and held by D. is dishonoured. E., 

who was at one time employed by the drpwer to get the hill 
discounted, hut who is not in any way acting on D.’s behalf, 
informs C. that the bill has been dishonoured. This is not suffi­
cient; C. is discharged. (Stewart v. Kennett, 1809, 2 Camp. 
177; ef. Hast v. Smith, 1847, 16 L.J. Q.B. 292.)

C. is the first endorser of a dishonoured bill held by D. D. 
gives notice to C. one day late. C. on the same day gives notice 
to the drawer ; thus, as it were, making up the lost day. This 
notice is inctTcctnal ; for C., having been discharged by the 
holder's delay, is a men1 stranger. (Turner v. Leech, 1821, 4 
It. * Aid. 151

Death of drawer or endorser.
Clause (r) is probably declaratory, although there is no Eng­

lish decision in point. Chalmers, p. 163.
But notice of dishonour of a hill payable in Canada is not 

invalid by reason only of the fact that the party to whom it is 
addressed is dead, provided it has been addressed and lasted
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II provided in sec. 103. Quart, therefore, what is the operation See. 97. 
of clause (r) of see. 97, since if a bill is not payable in Canada, 
notice of ils dishonour is governed by the law of the place where 
it is dishonoured (see. 162) and not by this Actf

98. Notice of dishonour may be given,— Notice.
(a) as soon ns the bill is dishonoured; Earliest
(/<) to the party to whom the same is required to be given, 

nr to his agent in that behalf ;
(< ) by an agent either in his own name or in the name of By agent, 

any party entitled to give notice whether that party is his 
principal or not;

(i!) in writing or by personal communication and in any Manner, 
terms which identify the bill and intimate that the bill has 
Insm dishonoured by non-acceptance or non-payment.

2. A misdescription of the bill shall not vitiate the notice Miadencrip- 
nnless the party to whom the notice is given is in fact misled 
thereby. 53 V., c. 33, a. 49. Eng. s. 49, (2), (5), (7), (8), (12).

,1s won as the bill is dishonoured.
Notice must he given not later than the juridical or business 

day next following the dishonour of the bill (sec. 97).

To the parly or to his agent.
It is the duty of the drawer or endorser of a bill, if he be 

absent from his place of business or residence, to see that there 
is some |ierson there to receive notice on his behalf. (Cf. Allen 
v. Edmondson, 1848, 2 Ex. at p. 723.)

A. and his wife endorse a note given as one of a series of 
renewals during some years under an agreement of which the 
husband bad knowledge. A.’s wife has no personal knowledge 
of the transaction, and leaves the matter entirely to A., simply 
endorsing as she is directed. A notice of dishonour given to A. 
is a csa! notice to his wife. (Counsell v. Livingstone, 1902, 4 
01, II. :i40.)

V is the endorser of a bill which is dishonoured. Verbal 
ti"'i to his solicitor is not sufficient. (Crosse v. Smith, 1813,
1 XI. & S. at p. 554.)
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Notice to 
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or his agent

D., who hna authority to endorse for C., endorses a hill in 
C.'a name. Notice of dishonour given to D. is (perhaps) suffi, 
cieut. (Cf. Firth v. Thrush, 1828, 8 H. & C. at p. 391.)

The drawer of a bill is a non-trader. Verbal notice of dis. 
honour given to his wife at his house, in his abavnee, may be 
sufficient, (llousego v. Cowne, 1887, 2 M. & W. 348; cf. Whar­
ton v. Wright, 1844, 1 C. & K. 585.) But delivery of notice to 
a man cutting wood in the yard is insufficient, there being no evi- 
denee that the man was an inmate of the family. (Commercial 
Bank v. Weller, 1848, 5 U.C.R. 543.)

The endorser of a bill is a merchant. Notice of dishonour, 
verbal or written, given to or left with a clerk at ms office is 
sufficient (Allen v. Kdmundson, 1848, 2 Ex. at p. 724; cf. 
Viale V. Michael, 1874, 30 L.T. N.S. 453.)

C. endorses a bill “in need at Messrs. D. & Co.” Notice of 
dishonour given to I). & Co. is not sufficient to charge C. (Ex 
parte Frange, 1865, L.R. 1 E<|. at p. 5.)

Itg an agent, etc.
See Harrison v. Ruscoe, cited under see. 97.
Where a note endorsed in blank is left at a hank for collec­

tion, notice of dishonour may be given by the bank, although 
it has no interest in the note. (Howard v. Goddard, I860, 4 
Allen (N.B.) 452; cf. Wilson v. Pringle, 1856, 14 U.C.R. 230.)

C. the endorser of a bill, holds it as agent for the endorsee. 
C. presents it for payment, and it is dishonoured. Notice of 
dishonour given by C. in his own name is sufficient. ( Lvsaght 
v. Bryant, 1850, 19 L.J. C.P. 160.)

Clause (d)—form of notice.
As to form, see also see. 99.
Notices of dishonour are now construed very liberally. In 

1834 the House of lords, in Solarte v. Palmer, 1834. 1 Bing. 
N.C. 194, decided that the notice must inform the holder, either 
in terms nr by necessary implication, that the hill had been pre­
sented and dishnnnuml. This inconvenient decision was fre­
quently regretted (see e g., Everard v. Watson. 1853, 1 E . & B. 
at p. 804), and was eventually got rid of by considering it mere­
ly as a finding on the particular facts (Paul v. Joel, 1858, 27 
L.J. Ex. at p. 384). Since 1841 (see Fur sc v. Sherwood, 1841,
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2 lj H. 388) it does not appear that any written notice of dis- Sec 08. 
honour has lieen held bail on the ground of insufficiency in form. Form of 
Sec Cnunsell v. Livingstone, 1902, 2 O.L.R. 582, 4 O.L.R. 340, notice of 
where some of the authorities are reviewed. In that case the "n<iur 
following notice was held to be sufficient: “I beg to advise you 
that Mr. L.'s note for #3,500 in your favour and endorsed by 
yourself anil wife anil held by our estate was due yesterday.
As I have not received renewal, will you kindly see that same 
i< forwaided with cheque for discount, as there is no surplus 
on lined. "

The following written notices have been held to la1 sufficient:
1. I give notice that a bill. etc. (described ), endorsed by you, 

lies at 1 B. Street, dishonoured. (King v. Bicklev, 1842, 2 
(J H. 419.)

2. R.'s acceptance <lue to-day is unpaid and your immediate 
attention to it is requested. (Cf. Bailey v. Porter, 1845, 14 
M & W. 44; Paul v. Joel, 1858, 27 L.J. Ex. 380, 1859, 28 L.J.
Ex. 143.)

3. Your draft which became due yesterday is unpaid. Un­
less the same is paid immediately I shall take proceedings.
X 5 a. i Armstrong v. Chrhthuii, 1*4S, C,B. 687 : Eyerard
v. Watson, 1853, 1 E. & R. 801.)

4 Express notice that a bill has been protested, if protest 
he necessary, is not required. (Ex parte Lowenthal, 1874, L.R.
9 Ch. 591.)

An insufficient written notice may be supplemented and 
validated by oral communication and a written notice need not be
signed (sec. 99).

Pi in‘Uni communication.
The holder's clerk goes to the drawer and tells him that his 

I ill Inis been presented, anil that the acceptor cannot pay it.
The drawer replies that he will see the holder about it. This 
nun In' sufficient. (Metcalfe v. Richardson. 1852, 11 C.R. 1011; 
of Hnuscgn v. Cowne, 1837, 2 M. & W. 348, notice to drawer’s 
wife.)

Mittli si riptinn of bill.
A notice may be sufficient although it misdescribes the hill 

in the following respects, namely, one which describes the hill
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Signature.
Verbal
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Notice to
■pet

ns payable at the A. Rank, when in fact it was payable at the 
R. Rank (Rromage v. Vaughan, 1846, 16 L.J. Q.R. 10), or 
which describes a bill ns a note (Stockman v. Parr, 1843, 11 
M. & W. 809; Rain v. Gregory, 1866, 14 L.T. N.S. but), or which 
transpose the names of drawer and acceptor (Mellersh v. Rip- 
pen, 1852, 7 Ex. 578), or which describes the acceptor by a 
wrong name (Ilarpham v. Child, 1859, 1 F. & F. 652), or which 
contains an error ns to the amount of the bill (Thompson v. 
Cotterell, 1854, il U.C.R. 185 . or its due date. (Csmidy v. 
Mansfield, 1874, 24 C.P. 383.)

99. In point of form,—
(a) the return of a dishonoured bill to the drawer or an 

endorser is a sufficient notice of dishonour;
(b) a written notice need not be signed.
2. An insufficient written notice may be supplemented and 

validated by verbal communication. 53 V., c. 33, s. 49. Eng.
7

As to form of notice, cf. sec. 98.
Clause (a) approves a common practice of collecting bankers 

which was previously of doubtful validity. Chalmers, p. 161.
A written notice need not be signed, but it must come from 

a person entitled to give notice (secs. 97 and 98).

Supplementing uritten notiec.
The sufficiency or insufficiency of the notice is a question of 

fact. (Iloulditch v. Carty, 1838, 4 Ring. N.C. 411.)
A notice may be by personal communication (sec. 98).
A notary’s clerk takes a bill, with the notary’s ticket at­

tached, to the drawer’s office, and shews it to a clerk there. The 
clerk looks at it, says the drawer is out and has left no orders. 
The notary then leaves the usual notice that the bill is due at 
his office. This may Ik* sufficient. (Viale v. Michael, 1874. 30 
L.T \ s 453; ef. But r. Smith, 1847, 16 LJ Q.B 282; Chsrd 
V Fox, 1849, 1» Q.B 200; Jennings ? Roberts, 1866, 24 U 
Q.B. 102

100. Where a bill when dishonoured is in the hands of an 
agent he may himself give notice to the parties liable on the hill,
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nr h" may Rive notice to his principal, in which case the prill- Sec. 100. 
ripai upon receipt of the notice shall have the same time for p^eipal" 
giving notice as if the agent had been an independent holder.

If the agent given notice to his principal he must do so Time for. 
within the same time as if he were an independent holder. 53 
V., r 33, s. 49. Cf. Eng. s. 49 (13).

This section has not been improved in the revision of 1906.
In addition to a re-arrangement of the sub-clauses, the phrase 
“in which case” has been—not very happily—substituted for 
“if he gives notice to his principal."

Chalmers (p. 165) gives the following illustrations:
1. A bill payable in London is endorsed in blank by the Notice when 

holder, and deposited with a country banker for collection, honoured in 
The country banker's Isindon agent presents it for payment and hand» of 
gives him due notice of its dishonour. The country banker on agent.
tin1 day after the receipt of such notice gives notice to his cus­
tomer. who in turn gives similar notice to his endorser. The 
endorser has received due notice. (Bray v. Iladwen, 1816, 5 M.
& S 68; cf. Firth v. Thrush, 1828, 8 B. & C. 387.)

2. ('. endorses a bill to the Liverpool branch of the D. Bank.
The Liverpool branch sends it to the Manchester branch, and 
the latter endorses it to the head office in Ijondon, which pre­
sents it for payment. The head office sends notice of dishonour 
to the M. branch, the M. branch sends notice to the L. branch, 
which gives notice to C. Each branch as regards time is to be 
considered a distinct party. (Clode v. Bayley, 1843, 12 M. &
W 'll, approved Prince v. Oriental Bank, 1878, 3 App. Gas. at 
p :II2; ef. Steinhoff v. Merchants Bank, 1881, 46 V.C.R. 25, 35.)

3 It. at Ijondon pays a bill supra protest for the honour of 
*’■. mi endorser, who n-side* at Bntges, and the same day posts 
•he hill to C. C. by return of post sends the bill hack to B„ who 
at wire gives notice of dishonour to the drawer. Although six 
days have elapsed since the dishonour, the notice is in time, and 
It an sue the drawer. (Ooodall v. Polhill, 1845, 14 L. J. C.P.
146.)

I A bill hearing several endorsements is sent to a branch 
I imk for eolleetion. The branch bank forwards it to a London 
hoik, which on the day of the dishonour of the bill gives notice
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by error to another branch of the forwarding bank. Next day 
notice is sent to the right branch by wire, and the subsequent 
notices of dishonour are given in due time. The first endorser 
of the bill cannot rely on the defence that the first notice of 
dishonour was out of time. (Fielding v. Corry, 11898] 1 (j.B. 
268.)

101. Where a party to a bill receives due notice of dishon­
our he has, after the receipt of such notice, the same period of 
time for giving notice to antecedent parties that a holder has 
after dishonour. 5:1 V., c. 3:1, s. 49. Eng. s. 49 (14).

Cf. notes to see. 100.
The ladder must give notice not later than the juridical or 

business day next following the dishonour of the bill (see. 97).
As to persons for whose benefit the notice accrues, see sec.

103.
The judgment of Brett, L.J. in I Ionie v. Rouquette, 1878, 

3 Q.B.I). 514 (quoted in part in the notes to see. 102) contains 
an ex|Hwilion of the duties of successive endorsers according to 
the law of England ill regard to giving notice of dishonour. This 
must lie read with due regard to the difference between the Eng­
lish and Canadian Acts in regard to the time which the holder 
lias for giving notice (see notes to see. 97). It has been laid 
down, as a rule of practice in England, that each party should 
be allowed one entire day for the purpose of giving notice (Bray 
v. Hadwen, 1816. 5 M. & S. 68, 17 R.R. 277). In Canada each 
party would be allowed until the end of the juridical or business 
day next following the receipt by him of due notice of dishonour.

If the holder, according to the usual custom in Canada, gives 
notice to all parties, he must give notice to a remote party with­
in the same time as is limited for giving notice to an immediate 
party : ef. notes to see. 97.

102. A notice of dishonour enures for the benefit,—
(a) of all subsequent holders and of all prior endorsers who 

have a right of recourse against the party to whom it is 
given, where given on behalf of the holder ;
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(6) of the holder and of all endorsers subsequent to the See 102. 
I>ar*y to whom notice is given, where given, by or on behalf 10 
of an endorser entitled under this Part to give notice. 53 
V., c. 33, s. 49. Eng. s. 49 (3), (4).

A notice of dishonour may be given by or on behalf of the 
holder, or by or on behalf of an endorser who, at the time of 
giving it, is himself liable on the bill (see. 97).

The holder of a bill is entitled to avail himself of notice of 
dishonour given by any party to a bill (Chapman v. Keane, 1835,
3 A. & K. 193, 4 R.C. 490), provided sueh party is himself liable 
on the bill. (Harrison v. Ruscoe, 1846, 15 M. & W. 234, 236;
Lysaght v. Hryant, 1850, 9 C.H. 46.)

If there are several endorsements and the bill is dishonoured in Duties of 
the hands of the last endorsee, st eh last endorsee, the holder, successive 
must give notice of dishonour. He may give it either only to his lo
immediate endorser, or only to the drawer, or to these and to all notice of 
the intermediate endorsers. Whatever notice he gives he must dishonour 
give at once, t.r., within the time lindted for giving notice to his 
immediate endorsee (sec. 97). Each endorser, as he receives 
notice, must, if he would preserve his remedy over, give notice 
to his endorser, or to all above him, within a similar pcriixl after 
he has himself received notice (see. 101). If all give due 
notice, each can recover against his immediate endorser 
or against any endorser whose name is before his on 
the bill. Hut if any one fails to give due notice, no one whose 
name is before his on the bill is liable to pay him, nor are prior 
parties liable to pay each other. If those below him, who have 
failed to give due notice, have given notice only to him, or to 
each in succession up to him, they cannot recover from any one 
above him: otherwise if they have given a direct notice to those
ahnve him. Horne v. Rouquette, 1878, :t Q.B.D. at p. 617.

103. Notice of the dishonour of any hill payable in Canada sufficiency 
shall, notwithstanding anything in this Act contained be suffi- o( giving 
eiently given if it is addressed, in due time to any party to such 
hill entitled to sueh notice, at his customary address or place of 
residence or at the place at which sueh hill is listed, unless any 
such party has, under his signature, designated another place,
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it- which case such notice shall be sufficiently given if addressed 
to him in due time at such other place.

2. Such notice so addressed shall be sufficient, although the 
place of residence of such party is other than either of the places 
aforesaid, and shall be deemed to have been duly served and 
given for all purposes if it is deposited in any post office, with 
the postage paid thereon, at any time during the day on which 
presentment has been made, or on the next following juridical 
or business day.

3. Such notice shall not be invalid by reason only of the fact 
that the party to whom it is addressed is dead. 53 V., c. 33, 
s. 49.

This section is not in the English Act. Cf. R.S.C., 188b, c. 123, 
secs. 5 and 23, and C.C. Lower Canada, Art. 2328.

Notice of dishonour in Canada must be given not later than 
the juridieal or business day next following the dishonour of the 
bill (sec. 97), whereas in England notice need be given only 
within a reasonable time thereafter (see notes to sec. 97 where 
the English provision is set out in full). See. 103 provides a 
safe and comparatively easy method of giving notice by post 
of the dishonour of any bill payable in Canada. If a party to 
a bill does not take the precaution of designating under his 
signature a sufficient address, the notice may never reach him, 
hut will be good nevertheless, although it is addressed to him 
only at the place where the bill is dated or at such party’s cus­
tomary address or place of residence.

Under the English Act, where the holder does not know the 
endorser’s address, he must exercise due diligence in searching 
for him (cf. notes to see. 106). If the endorser has held out a 
place of business as his own, notice may be addressed to 
him there ( Berridge v. Fitzgerald, 1869, L.R. 4 Q.B. 
639, 4 R.C. 494), and where a person drew a bill dat­
ing it generally “London,” it was held that proof of a letter 
rontaining the notice of dishonour having been put into the 
post office addressed to the drawer at “London” was evidence 
of notice, on the ground that lie must be taken to have said. “Lon­
don is the place where I shall be found.” (Clarke v. Sharpe,
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ISIS. :l SI. & W. 166; cf. Burines ter v. Barron, 1852, 17 Q.B. 
628

In Canada if the bill is not dated at any place, and the actual 
or customary address or place of business of the endorser or 
[-"Win to receive notice, is not known to the holder, or other per- 
-"H who lias to give notice, the latter must exercise due diligence 
Im find the endorser. If by due diligence the holder cannot give 
notice within the time limited by sec. 97, the delay in giving no­
tin' is excused (see notes to see. 106).

A notice addressed to an endorser at his place of residence 
and posted in due time in accordance with the Act is sufficiently 
given, although there is no liwal delivery by letter carriers in 
the town. (Merchants Bank v. McNutt, 18811, 11 8.C.R. 126.)

“I'nder his signature” in the section does not mean "below 
lii< signature,” but means that the address shall be written so 
that the signature covers it. If a wrong address of an endorser 
is written in pencil under his name, and no proof is given as to 
who wrote it, a notice sent to such address, not being the place 
wlh re the instrument is dated, is insufficient. (Banque Jacques
I tier t. Gagnon, UN, t; 1! 5 8.1 Ml :

Nor does “under his signature” mean that the name of the 
place must be written by the party’s own hand ; it may be written 
by another person if that other person has in any way any kind' 
ef authority from the party to write it. Where a place has been 
so designated by any party, a notice sent to the party at such 
place is sufficient, even if the person giving the notice knows or 
has reason to think that such place is not the party’s place of 
residence or place of business, (llav v. Burke, 1889, 16 A.R. 
46:1. )

lu Baillie v. Dickson, 1882, 7 A.R. 749, the signature of an 
endorser was so peculiar that no one unacquainted with it could 
ih plier it, although the holder of the instrument was well-ac­
quainted with the signature, but omitted to communicate the 
fame to the notary. The notary made, as near as might be, a

'"iiilc of the signature, and so addressed the notice to the en- 
dnrser's correct address, but the endorser swore that the notice 
i i' r reached him. It was held that the endorser was discharged.

The statute declares the notice to lie sufficient if it is deposited 
in the post office “at any time during the day,”. A notice
II ' 'd in the |smt office between eight and nine in the evening
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of the day after dishonour is sufficient, although it is stamped 
by the ixwtmustcr only on the following day and with the (Hwt 
mark of that day. (Wilson v. Pringle, 1856, 14 U.C.R. 290; cf. 
Union Hank v. McKilligan, 1887, 4 Man. L.R. 29.)

A notice addressed and posted as provided in this section is 
good notwithstanding any miscarriage by the post office (sec 
104.)

A notice so addressed and posted is also good, although the 
party to whom it is addressed is dead.

Quart whether sub-sec. 3 is to be read subject to clause (d) 
of sec. 97. If the death of the drawer or an endorser is known 
to the person giving notice of dishonour, it would In* prudent to 
give notice to a personal representative, if such there is and with 
the exercise of reasonable diligence he can be found. Cf. Cos- 
grave v. Hoyle, 1881, 6 8.C.R. 165.

This section applies only to bills payable in Canada. The 
case of the dishonour of a bill payable out of Canada will be 
governed by the law of the place where the bill is dishonoured 
(see sec. 162).

104. Where a notice of dishonour is duly addressed and 
posted, as provided in the last preceding section, the sender is 
deemed to have given due notice of dishonour, notwithstanding 
any miscarriage by the post office. 53 V., c. 33, s. 49. Eng. s.
n 16

The corresponding section of the English Act omits the words 
“as in the last preceding section provided.” These words were 
substituted in the revision of 1906 for the words “as above pro­
vided,” which were inserted in the Canadian bill of 1890 by the 
Senate and were intended to refer to the provision of sec. 103 
with regard to depositing the notice of dishonour in the post 
office “with the postage paid thereon” (see Debates House of 
Commons, 1890, p. 4263).

It is not clear however that the words “as provided in the 
last preceding section” do not qualify “addressed” as well as 
“posted.” If they do, then sec. 104 must be confined to a notice 
which falls within the provisions of sec. 103, and does not apply 
to a case where a notice is addressed to the endorser at the place 
where he is in fact, but not being an address expressly authorized
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by mv. 103, and is lost in the post office. Such a case, if the Sec- 104-
wonls in question arc to be so construed, is not provided for by
the Art, and would have to be decided according to the common
law of England (see. 10). The English section appears, however,
tu I»- declaratory of the common law. (Woodcock v. Iloulds-
worth, 1846, Hi M. & W. 124, delay; Mackay v. -Judkins, 1858,
1 F. & K. 208, loss; Renwick v. Tighe, 1860, 8 W.R. 391, loss;
Chalmers, p. 158.)

105. Delay in giving notice of dishonour is excused where Excuse for 
the delay is caused by circumstances beyond the control of the 
party giving notice, and not imputable to his default, miscon­
duct or negligence.

2. When the cause of delay ceases to operate the notice must Diligence, 
be given with reasonable diligence. 53 V., c. 33, s. 50. Eng.
1.50.

The old rule was that notice must he given (1) before action 
brought and (2) within a reasonable time after dishonour. The 
English Act has simply codified the law in this respect. (See 
antes to sec. 97 ; Studily v. Bcesty, 1889, 60 L.T. X.S. 647, 4 R.C.
498.)

If the cause of delay arises from circumstances beyond the Causes 
control of the party giving notice and not imputable to his de- which excuse 
fault, misconduct or negligence he is excused for not giving it dispense* 
within w hat in other circumstances is held to be reasonable time, with notice. 
But if the cause of delay ceases to operate before action brought 
the notice must then he given with reasonable diligence.

The cause of delay only excuses the delay, it does not dis­
pense with notice altogether, because under sec. 106, unless no­
tice Is waived, it is dispensed with only when after the exercise 
of reasonable diligence, notice as required by the Act, («".<„ notice 
Won- action brought), cannot be given to, or does not reach,
III- drawer or endorser sought to be charged. So, where the 
bolder attempted to give notice at the time of the dishonour, but 
had not been able to find the drawer, it was held that the delay 
wan excused, hut that, having subsequently, before action 
brought, learned the drawer’s address, he was bound to give 
him notice with reasonable diligence and was not entitled to sue
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Sec. 105. him before giving notice. This was also the law before the pass­
ing of the Act. (Studdy v. Beesty, supra.)

Excuse for In applying this state of law to a bill dishonoured in Canada, 
ing'notice'of must *)t‘ *,orne in mind that, as a consequence of the provisions 
dishonour, of sec. 103, it will rarely happen that there can be any excuse for 

not giving notice within the time limited by sec. 97, on the 
ground that the person to receive notice cannot be found. Hut 
even on that ground, delay in giving notice may be excused in a 
ease which does not fall within see. 103, and in that event the 
English common law rule may apply. If delay is excused, due 
notice must still be given, i.e., it must be given with reasonable 
diligence, after the cause of delay ceases to operate and belore 
action brought.

Delay may also be excused on other grounds than inability 
to ascertain the address of the person to receive notice, e.g., an 
accident to the person making out the notice, or taking it to the 
post office, or the death or sudden illness of the holder or his 
agent who has the bill. (Cf. Rothschild v. Currie, 1841, 1 Q.B. 
at p. 47.)

As to causes excusing delay, cf. sec. 91 (presentment for 
payment), sec. Ill (protest).

Delay caused by miscarriage by the post office is excused (sec. 
104).

When the delay is caused by the negligence of the party to 
whom notice is sent, it is conceived that, though that party is 
liable, he cannot give an effectual notice to antecedent parties 
(Chalmers, p. 1117; of. Shelton v. Braithwaite, 1841, 8 M. & W. 
at pp. 254, 255.)

106. Notice of dishonour is dispensed with,—
(o) when after the exercise of reasonable diligence, notice as 

required by this Act cannot be given to or does not reach 
the drawer or endorser sought to be charged;

(6) by waiver express or implied.
2. Notice of dishonour may be waived before the time of 

giving notice has arrived, or after the omission to give due 
notice. 53 V., c. 33, s. 50. Eng. s. 50.

Dispensed
with
tUMoaable
diligence.

Waiver. 

Time of.
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As to the necessity for notice of <iishonour if not dispensed See- 106. 
with, see sec. 96.

Dispensation with notice of dishonour must be distinguished 
from excuse for delay in giving notice (sec. 105).

I'lider clause (o), it must be shewn that notice could not Notice of 
have been given or did not reach the drawer, etc., by the exer- ‘)lshon"".r 
eise of due diligence at any time prior to action brought (see with, 
notes to sec. 105).

This section deals with dispensation with notice from causes 
arising subsequently to the negotiation of the bill. Notice may 
aiso be dispensed with, by the circumstances arising from the 
relation of the parties to the bill or otherwise existing at the 
time the contracts on the bill are made (secs. 107 and 108).

Notice of dishonour is dispensed with in some cases where 
presentment for payment is not (cf. sec. 92).

TTeitter.
Cf. notes to sec. 92(c).
The drawer of a bill and any endorser may insert therein an 

express stipulation waiving as regards himself some or all of 
the holder's duties (see. 34).

Waiver of notice of dishonour in favour of the holder enures 
for the benefit of parties prior to such holder as well as subsequent 
holders (Rabey v. Gilbert, 1861, 30 L.J. Ex. 170), but waiver of 
notice by nil endorser does not affect parties prior to such en­
dorser. (Turner v. Leach, 1821, 4 R. & Aid. 451, 4 R.C. 523.)

Waiver of notice of dishonour may not include a waiver of 
presentment for payment. (Keith v. Burke, 1885, 1 C. & E.
551.)

Waiver of notice may be implied from an admission of lia­
bility nr from a promise to pay.

An acknowledgment of liability must be made with full 
knowledge of the facts in order to operate as a waiver of notice.
(Ooodall v. Dolley, 1787, 1 T.R. 712.)

An admission of liability may be evidence of due notice hav­
ing been given or evidence of waiver of notice. So with a 
promise to pay. “A promise to pay may operate either as evi­
dence of notice of dishonour, or as a prior dispensation, or as a 
subséquent waiver of notice. Whether made after, or even before, 
ihe time for giving notice has expired (inasmuch as notice may 
he given at any time within the limits prescribed by law), a
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Sec. 106. promise to pay is always evidence from which a jury may infer 
Waiver ot due notice. But even where the other evidence is conclusive to 
notice. shew that the notice has not been given, or when a jury refuses 

to draw the inference that it was given, yet a promise to pay 
made within the time for giving notice is a dispensing with notice, 
and made after that time is a waiver of notice. , . . The 
practical consequence is, that in almost every case proof of a 
promise to pay cures the want of notice of dishonour.” (Cord- 
ery v. Colville, 1863, 14 C.B. N.S. 374; cf. Britton v. Milsora, 
1892, 19 A.R. 96, and eases cited; McLaurin v. Seguin, 1897, 
(j.R. 12 S.C. 63.

The drawer of a bill tells the holder before it is due that he 
has no fixed residence, and that he will call in a few days to see 
if the acceptor has paid the bill. This waives notice. (Phipson 
v. Kellner, 1815, 4 Camp. 285; cf. Burgh v. Legge, 1839, 5 M. 
& W. 418.)

The drawer of a bill informs the holder that it will not be 
paid on presentment. This (probably) waives notice (Brett v. 
Levett, 1811, 13 East, at p. 214), but the fact that the drawer or 
endorser sought to be charged has reason to believe that the hill 
will, on presentment, be dishonoured, does not dispense with the 
necessity for giving him notice of dishonour. Carew v. Duck­
worth, 1869, L.R. 4 Ex. at p. 319.)

Dispensed
with

Same person.
Fictitious
person.

Presented to 
drawer.

No oblign- 

Counter-

107. Notice of dishonour is dispensed with as regards the 
drawer where,—

(a) the drawer and drawee are the same person;
(b) the drawee is a fictitious person or a person not having 

capacity to contract;
(c) the drawer is the person to whom the bill is presented 

for payment;
(d) the drawee or acceptor is, as between htmselt and the 

drawer, under no obligation to accept or pay the bill;
(e) the drawer has countermanded payment. 53 V., c. 33, 

s. 50. Eng. s. 50.

See notes to sec. 106.
As to the meaning of fictitious person, ef. notes to sec. 21. 
As to clauses (a) and (b), cf. sec. 26.
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Clause (d) in the English bill of 1882 had the additional Sec. 107. 
words “and the drawer has no reason to expect that it will be when notice 
honoured on presentment," but these words were struck out in ?f ‘lisho™’jr 
committee. Chalmers, p. 171. Cf. sec. 92(e). «dispensed

I'riind facie the acceptor, as between himself and the drawer, 
is the person bound to pay the bill, but evidence is admissible 
to shew that he is in reality a mere surety for the drawer or some 
other party. (Cook v. Lister, 1863, 32 L.J. C.P. at p. 127.)

Bill is made payable at the drawer’s house. It is accepted 
ami dishonoured. J’rinid facie this is a bill accepted for the ac­
commodation of the drawer, and he is not entitled to notice.
(Sharp v. Bailey, 1829, 9 B. & C. 44; cf. Carter v. Flower, 1847,
16 11. & W. 743.)

A bill is signed by the drawer in order to accommodate the 
acceptor. The drawer is entitled to notice. (Sleigh v. Sleigh,
1850, 5 Ex. 514.)

A. having the balance of £10 at his bankers, and having no 
authority to overdraw, draws a cheque for £50. A. is not entitled 
to notice. (Carew v. Duckworth, 1869, L.R. 4 Ex. 313; cf. Wirth 
v. Austin, 1875, L.R. 10 C.P. 689; Stayner v. Ilowatt, 1882, 15 
X.K.R. 267.)

A bill is drawn and accepted to accommodate D., who is not 
a party to it, but who is to provide for it. The drawer is entitled 
to notice of dishonour. (Lafitte v. Slatter, 1830, 6 Bing. 623; 
cf. Turner v. Samson, 1876, 2 Q.B.D. 23.)

A hill is drawn, accepted and endorsed by three persons in 
order to raise money for their joint benefit. The drawer and 
endorser are entitled to notice. Foster v. Parker, 1876, 2 C.
P.D. 18.)

108. Notice of dishonour is dispensed with as regards the Dispensed 
endorser where,—

(а) the drawee is a fictitious person or a person not having Fictitious 
capacity to contract, and the endorser was aware of the perKm' 
fact at the time he endorsed the bill ;

(б) the endorser is the person to whom the bill is presented Presented to
r endorser.

for payment ;
(c) the bill was accepted or made for his accommodation. Accommo- 

53 V., c. 33, s. 50. Eng. s. 50. dation'
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See. 108.

Notice of 
dishorn ir 
dispensed 
witn.

T
See notes to sees. 106 and 107.
As to the meaning of fictitious person, cf. notes to see. 21. 
Clause (c) in the English bill of 1882, had the additional 

words “and he has no reason to expect that it will be honoured 
on presentment, ’ ’ but these words were struck out in committee. 
Chalmers, p. 172. Cf. sec. 92(d).

The endorser of a bill becomes the executor of the acceptor. 
It is presented to him and he dishonours it. He is not entitled 
to notice. (Caunt v. Thompson, 1849, 18 L.J. C.P. 125.) Pro 
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CHAPTER XLIV.

Protest.

Protest is, in certain cases, one of the duties of the holder of 
a bill. As to such duties generally, see notes at the beginning of 
Chapter XLI., supra.

Protest.

109. In order to render the acceptor of a bill liable it is not Necessity of. 
necessary to protest it 53 V., c. 33, s. 52. Eng. s. 52.

Prior to 1906 this section and sub-see. 2 of sec. 96 formed one 
subsection in a section which included the provisions of sec.
93 tiiul sub-sec. 3 of sec. 85.

The acceptor of a hill is not entitled to notice of dishonour 
(sec. 9fi). The same rule in regard to protest and notice of dis­
honour applies to the maker of a note (sec. 186) as to the acceptor
of a bill.

As to drawer and endorsers, see sees. 112 to 114.

110. Protest is dispensed with by any circumstances which 1 )uj)enaed 
would dispense with notice of dishonour. 53 V., c. 33, s. 51. wlt
Eng. s. 51.

As to dispensing with notice of dishonour, see secs. 106 to
108.

111. Delay in noting or protesting is excused by circum- Delay 
stances beyond the control of the holder, and not imputable to eIcmwl 
his default, misconduct or negligence.

2. When the cause of delay ceases to operate, the hill must be Diligence, 
noted or protested with reasonable diligence. 53 V., c. 33, s.
61. Eng. s. 51.
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See. 111.

Foreign bill, 
non-accept-

No inpay­
ment. .

Balance.

Discharge.

As to excuse for delay, cf. see. 91 (presentment for payment) 
and sec. 105 (notice of dishonour).

112. Where a foreign bill appearing on the face of it to be 
such has been dishonoured by non-acceptance it must Ire duly 
protested for non-acceptance.

2. Where a foreign bill which has not been previously dis­
honoured by non-acceptance is dishonoured by non-payment, it 
must be duly protested for non-payment.

3. Where a foreign bill has been accepted only as to part it 
must be protested as to the balance.

4. If a foreign bill is not protested as by this section re­
quired the drawer ami endorsers are discharged. 53 V., c. 33, 
ss. 44 and 51. Eng. ss. 44 and 51.

Prior to the revision of 1906, sub-sec. 3 formed part of one 
section with sees. 83 and 84. See notes to sec. 84. Sub-secs. 1, 
2 and 4 formed one sub-section prior to 1906.

Protest is necessary in the case of a foreign bill by the cus­
tom of merchants, (dale v. Walsh, 1793, 5 T.R. 239, 2 R.R. 
580.)

An inland bill is a bill which is, or on the face of it purports 
to be. (a) both drawn and payable within Canada, or (6) drawn 
within Canada upon some person resident therein. Any other 
bill is a foreign bill. Unless the contrary appears on the face 
of the bill, the holder may treat it as an inland bill (sec. 25).

The notice of dishonour is not bad because it omits to state 
that the bill has been protested. (Ex parte Lowenthal, 1874, 
L.R. 9 Ch. 591.) Cf. notes to sec. 98.

If a foreign bill is dishonoured and is not protested, the 
drawer and endorsers are discharged. Noting for protest is 
sufficient (sec. 118). As against the acceptor, no protest is 
necessary.

An inland bill, except in the Province of Quebec, need not be 
protested (sec. 113). Protest of a note is unnecessary except for 
the preservation of the liabilities of endorsers of a foreign note 
(see. 187).

A bill must be protested before it is presented for payment to 
the acceptor for honour or referee in ease of need and must be 
protested for non-payment by the acceptor for honour (see. 117).
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113. Where an inland bill has been dishonoured, it may, if Sec 113
the holder thinks fit, be noted and protested for non-acceptance Protest of 

, ...... A . inland bill.or non-payment as the case may be; but it shall not, except in
the province of Quebec, be necessary to note or protest an in- Quebec, 
land bill in order to have recourse against the drawer or en­
dorsers. 53 V., c. 33, s. 51. Cf. Eng. s. 51.

The corresponding section of the English Act omits the words.
“and protested” and the words ‘‘except in the Province of 
Quebec.’*

Secs. 113 and 114 were formerly parts of one section.
By “noting” is meant the minute made by a notary on a dis­

honoured bill at the time of its dishonour. The formal notarial 
certificate or protest is based upon the noting.

The section recognizes the propriety of the usual practice Propriety of 
of protesting an inland bill. No legal consequence is attached to 
noting such a bill. The protest is primâ facie evidence of pre- recognized, 
sentation and dishonour and also of service of notice of such pre­
sentation and dishonour as stated in such protest (sec. 11). The 
expense of noting and protesting any bill and the postages there­
by incurred are to be allowed and paid to the holder in addition 
to any interest thereon (sec. 124).

Noting or protest is a necessary preliminary to acceptance 
for honour (sec. 147) and to presentment for payment to the 
acceptor for honour or the referee in ease of need (sec. 117).

As to the necessity for protest in case of the dishonour of a 
bill which appears on its face to be a foreign bill, see sec. 112.
A bill drawn upon any person in Quebec or payable or accepted 
at any place in that province must be protested (unless in cases 
in which notice of dishonour would be dispensed with : secs. 106 
to 108) in order to preserve the liability of parties, other than 
the acceptor, liable on the bill. In other cases protest in case of 
dishonour is unnecessary (see. 114).

Prior to the revision of 1906 the provisions of this section 
were expressly made “subject to the provisions of this Act with 
respect to notice of dishonour.” Notice of dishonour to the 
drawer and endorsers is provided for by sec. 96, the provisions 
of which are not in any case affected by provisions as to the 
necessity or non-necessity of protest.
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Sec. 114. 114, in the case of an inland bill drawn upon any person in
Discharge in the province of Quebec or payable or accepted at any place in 
protest. the said province the parties liable on the said bill other than 

the acceptor are, in default of protest for non-acceptance or non­
payment as the case may be, and of notice thereof, discharged, 
except in cases where the circumstances are such as would dis­
pense with notice of dishonour.

Protest 2. Except as in this section provided, where a bill does not
unnecessary on yje faco 0f jt appear to be a foreign bill, protest thereof in 

case of dishonour is unnecessary. 53 V., c. 33, s. 61. Cf. Eng. 
s. 51.

Sub-sec. 1 and the words “except as in this section provided” 
in sub-sec. 2 do not appear in the corresponding section of the 
English Act.

Sub-sec. 1 is declaratory of the law of Quebec as it existed 
at the passing of the Act.

Ill Quebec, as in the other provinces and in England, it is 
not necessary to protest a bill in order to render the acceptor 
liable ( sec. 1061.

As against other parties, there must in Quebec be protest and 
notice of protest unless these arc dispensed with (cf. secs. 106 
to 108 as to dispensing with notice of dishonour).

In the other provinces, the English rule prevails and ..y bill 
which does not appear on its face to be a foreign bill need not 
Ik- protested. The Canadian Act, unlike the English Act, ex­
pressly recognizes the propriety of the protest of anv dishonoured 
bill (sec. 113).

Prior to 1906, secs. 113 and 114 were parts of one sub-section. 
Some alteration in the wording was effected in the revision. 
The provisions of sub-sec. 1 of sec. 114 which require protest 
and notice of protest were made “subject, nevertheless, to the 
exceptions in this section hereinafter contained.” Among the 
subsequent provisions of the old section were the provisions now 
contained in secs. 110 and 111, 120 and 121. The revisers 
(probably correctly) have selected the provisions as to dispens­
ing as being the only ones constituting an “exception” to the 
provisions requiring protest and notice.
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115. A bill which has been protested for non-acceptance, Sec. 115.
or a bill of which protest for non-acceptance has been waived, Subsequent 
may be subsequently protested for non-payment. 53 V., c. 33, non-pny-°r 
i. 51. Eng. s. 51. msoT*

The words “ or a bill of which protest for non-acceptance has 
been waived" are not in the English Act.

As to waiver of protest, see sees, 110 and 106.
Protest in the cases provided for in this section might be neces­

sary fur the purpose of charging a foreign drawer or endorser 
in his own country. Generally, however, the duties of the holder 
would lie regarded as regulated by the law of the place where 
they are to be performed (cf. see. 162; Chalmers, p. 175.)

Subject to the provisions of the Act, when a hill is dishonoured 
by non-acceptance an immediate right of recourse against the 
drawer and endorsers accrues to the holder, and no presentment 
for payment is necessary (sec. 82).

116. Where the acceptor of a bill suspends payment before Protest for 
it matures, the holder may cause the bill to be protested for security 
better security against the drawer and endorsers. 53 V., s. 33,
a 51 ; 54.55 V„ e. 17, a. 7. Eng. s. 51.

The corresponding section of the English Act reads "Where 
the acceptor of a bill becomes bankrupt or insolvent or suspends 
payment," etc. Cf. notes to sec. 78. The words “or insolvent" 
were omitted from the Canadian Act of 1890, and the words 
"becomes bankrupt or" were struck out by amendment in 1891.

Vnder some of the continental codes, when the acceptor fails 
•luring the currency of a bill, security can he demanded from 
the drawer and endorsers. English law provides no such remedy, 
and the only effect of such a protest in England is that the bill 
nmv lie accepted for honour (of. see. 147), In France, if the ac­
ceptor fails, the hill may at once be treated as dishonoured and 
protested for non-payment. Chalmers, p. 176.

In Quebec a bill becomes immediately exigible upon the insol­
vency of the acceptor before maturity. The provisions of the 
Act in regard to presentment for payment, protest and notice
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Sec. 116

Acceptance 
for honour.

Protest for 
non-pay-

equivalent 
to protest.

then become applicable and must be observed in order to bind 
an endorser. (Banque Nationale v. Martel, 1899, Q.R. 17 S.C. 
97.)

117. Where a dishonoured bill has been accepted for honour 
supra protest, or contains a reference in case of need, it must 
be protested for non-payment before it is presented for payment 
to the acceptor for honour, or referee in case of need.

2. When a bill of exchange is dishonoured by the acceptor 
for honour, it must be protested for non-payment by him. 53 
V., c. 33, s. 66. Eng. s. 67.

Prior to 1906 this section and sec. 94 (as to presentment to 
acceptor for honour) formed one section.

It is in the option of the holder to resort to the referee in 
case of need or not, as he may think fit (sec. 33).

It is sufficient if the bill has been noted for protest before it 
is presented for payment (sec. 118).

As to the nature and effect of acceptance for honour, see sees. 
147 to 152.

118. For the purposes of this Act, where a bill is required 
to be protested within a specified time or before some further 
proceeding is taken, it sufficient that the bill has been noted 
for protest before the expiration of the specified time or the 
taking of the proee. .1 g. 53 V., c. 33, s. 92. Eng. s. 93.

As to form of noting, see sec. 125, cf. notes to see. 113. Any 
memorandum shewing that the bill has been duly presented and 
the answer given would be a sufficient noting.

Where a bill is paid supra protest for the honour of a party 
to the bill, it is not necessary, in order to give the person paying 
a right of action against the party for whose honour it is paid, 
that the protest shall have been formally drawn up or extended 
before the payment. (Geralopulo v. Wider, 1851, 4 R.C. 654.)

The corresponding section of the English Act concludes, 
“and the formal protest may be extended at any time thereafter 
ns of the date of the noting. These words are now part of sec.
119.
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119. Subject to the provisions of this Act, when a bill is Sec. 119.

protested the protest must be made or noted on the day of its Noting or 
.. , protest.dishonour.

2. When a bill has been duly noted, the formal protest may Extending 
be extended thereafter at any time as of the date of the noting. Prolest- 
53 V., c. 33, ss. 51 and 92. Eng. ss. 51 and 93.

The corresponding section of the English Act reads as fol­
lows :

"Subject to the provisions of this Act, when a bill is noted 
nr protested, it must be noted on the day of its dishonour. When 
a bill has lieen duly noted, the protest may be subsequently ex­
tended as of the date of the noting.” Cf. notes to sec. 118.

As to the time of noting or protest, see sec. 121 (bill returned 
by post dishonoured). Delay may be excused (sec. Ill), or pro­
test dispensed with (sec. 110).

Before the Act it was not clear that a bill could not be law­
fully noted for protest on the day after its dishonour; but the 
business members of the select committee were unanimous in 
thinking that noting on the day of dishonour should be made 
obligatory. Chalmers, p. 176.

As to the extension of the protest, cf. sec. 118.
Although the protest may be extended ‘‘thereafter at any­

time,” notice of dishonour or, where protest is necessary, notice 
of protest, must be sent within the time limited by sec. 97 or sec.
126 (as the case may be).

Notice of protest is governed by the same rules as notice of 
dishonour in regard to time and manner of giving notice (sec.
126).

120. Where a bill is lost or destroyed, or is wrongly or ac- Protest on 
eidentally detained from the person entitled to hold it, or is [)al|!tyic,|'1r|ars 
accidentally retained in a place other than where payable, pro­
test may be made on a copy or written particulars thereof. 53
V., c. 33, s. 51. Eng. s. 51.

The English Act omits the word ‘‘accidentally” (where 
it first occurs) and the clause ‘‘accidentally retained in a place 
other than where payable.”
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Sec. 120.

Place of 
protest.

Where bill 
returned..

Time when.

As to lost bills, see further sec. 156 (holder’s right to dupli- 
cate of lost bill), and see. 157 (action on lost bill).

A copy means an ordinary copy or transcript of the bill. 
Cf. sec. 62 as to endorsement of a bill issued or negotiated in a 
country where “copies” are recognized.

121. A bill must be protested at the place where it is dis­
honoured, or at some other place in Canada situate within five 
miles of the place of presentment and dishonour of such bill: 
Provided that,—

(а) when a bill is presented through the post office and re­
turned by post dishonoured, it may be protested at the 
place to which it is returned, not later than on the day of 
its return or the next juridical day ;

(б) every protest for dishonour, either for non-acceptance or 
non-payment may be made on the day of such dishonour, 
and in case of non-acceptance at any time after non- 
acceptance, and in ease of non-payment at any time after 
three o'clock in the afternoon. 53 V., c. 33, s. 51. Cf. 
Eng. s. 51.

The corresponding section of the English Act reads as fol­
lows :

“A bill must be protested at the place where it is dishonoured.
Provided that,—
(а) where a bill is presented through the post office, and 

returned by post dishonoured, it may be protested at the place 
to which it is returned and on the day of its return if received 
during business hours, and if not received during business 
hours, then not later than the next business day.

(б) when a bill drawn payable at the place of business or 
residence of some person other than the drawee, has been dis­
honoured by non-acceptance, it must he protested for non-pay­
ment at the place where it is expressed to be payable, and no 
further presentment for payment to, or demand on, the drawee 
is necessary.

Clause (a) of the English section was inserted in committee 
to protect a common practice of the Liverpool notaries with
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regard to bills drawn on cotton-spinners in Lancashire. Clause Sec- 121. 
(li) reproduces the effect of 2 and 3 Will. 4, c. 98. Suppose a; 
bill is drawn on U. in Liverpool, “payable at the A. Bank in 
London.” It is dishonoured by non-aeeptance. It is to be 
protested for non-payment in London without any further de­
mand ou B. Chalmers, p. 177.

In the Canadian bill as first brought down the wording was 
the same as the Knglish section, but it was amended by striking 
out clause (6), by inserting the clause which allows protest to 
be made at any place in Canada within five miles of the place 
of presentment and dishonour, and by altering the wording of 
clause (a).

The intention in striking out clause (b) of the English Act 
was to make it optional whether in the case there provided for 
the holder should, after dishonour by non-acceptance, protest the 
bill again for non-payment. ( Debates House of Commons, 1890, 
p. 42114, cf. sec. 115.)

There is no provision in the English Act corresponding to 
clause (6) of sec. 121. Cf. sec. 119, and notes to sec. 95.

As to juridical days, see sec. 43.

122. A protest must contain a copy of the bill, or the ori- Contents of 
ginal bill may be annexed thereto, and the protest must be pr"tral
signed by the notary making it, and must specify,—

(«) the person at whose request the bill is protested ; Person.
(b) the place and date of protest; Place.
(e) the cause or reason for protesting the bill ; Reason.
(rf) the demand made and the answer given, if any ; or, Proceeding.
(< ) the fact that the drawee or acceptor could not be found. Excuse.

53 V., e. 33, s. 51. Eng. s. 51.

The words “or the original bill may be annexed thereto"
«re not in the English Act.

As to form of protest, cf. sec. 125 and schedule, Chapter 
LIV„ infra.

As to protest by a justice of the peace, when the services of a 
notary cannot be obtained at the place where the bill is dis­
honoured, see sec. 123.

Words requiring a protest to be under seal were struck out 
in committee. Chalmers, p. 178.
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Sec. 123. 123. Where a dishonoured bill is authorized or required to
( ilticial when be protested, and the services of a notary cannot be obtained at 
accessible"0 the place where the bill is dishonoured, any justice of the peace 

resident in the place may present and protest such bill and give 
all necessary notices and shall have all the necessary powers of 
a notary in respect thereto. 53 V., c. 33, s. 93. Cf. Eng. s. 94.

The corresponding section of the English Act omits the words 
after ‘•dishonoured” (where it secondly occurs) and provides 
that “any householder or substantial resident of the place may, 
in the presence of two witnesses, give a certificate, signed by 
them, attesting the dishonour of the bill, and the certificate shall 
in all respects operate as if it were a formal protest of the bill," 
and also in a schedule provides a form which may be used. The 
English section also contains the words “or note” after the 
word “bill” in the first line.

No clerk, teller or agent of any bank shall act as a notary 
in the protesting of any bill or note payable at the bank or at 
any of the branches of the bank in which he is employed (sec. 
13). A notary who is one of the endorsers of a bill is not en­
titled to act ns notary in protesting the bill. (Pelletier v. Bros- 
seau, 1890, M.L.R. 6 S.C. 331.)

124. The expense of noting and protesting any bill and the 
postages thereby incurred, shall be allowed and paid to the 
holder in addition to any interest thereon.

2. Notaries may charge the fees in each province heretofore 
allowed them. 53 V., c. 33, s. 93.

The expenses of noting and protest are part of the measure 
of damages allowed by sec. 134 where a bill is dishonoured.

R.S.C., 1886, c. 123 (repealed by the Bills of Exchange Act, 
1890) contains provisions relating to notary’s fees: sec. 7 (Nova 
Scotia); sec. 8 (Prince Edward Island); sec. 25 (Ontario); 
schedule B. (Quebec).

In the other parts of Canada, the changes appear to be regu­
lated by usage, although in New Brunswick a provincial statute 
(46 Viet., c. 11) purports to prescribe a tariff.

Expenses.

Fees.
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125. The forms in the schedule to this Act may be used in Sec. 126. 
nuling or protesting any bill and in giving notice thereof. Form».

2. A copy of the bill and endorsement may be included in Contents, 
the forms, or the original bill may be annexed and the neces­
sary changes in that behalf made in the forms. 63 V., c. 33, s.
93. Cf. Eng. s. 94.

The English Act provides a form only for the case of the 
protest of a bill by a householder or substantial resident. Cf. 
notes to see. 123.

As to sub-see. 2, cf. sec. 122.
The forms in the schedule are not obligatory. As to form of 

in-lice of dishonour, see notes to sec. 96.

126. Notice of the protest of any bill payable in Canada When notice 
shall he sufficiently given and shall be sufficient and deemed to "hull* be*1 
have been duly given and served, if given during the day on 8'vcn- 
which protest has been made or oil the next following juridical
or business day, to the same parties and in the same manner 
and addressed in the same way as is provided by this Part for 
notice of dishonour. 53 V., c. 33, s. 49.

Subject to the provisions of the Act, protest must be made 
or noted on the day of the dishonour of a bill (sec. 119). Notice 
of protest may be given on that day or on the next following 
juridical day.

As to the persons to whom notice must lie given, see see.
Ibi and notes. As to the manner, see secs. 98 and 99. As to the 
manner in which the notice is to be addressed, see sees. 103 and 
104 and notes.

.16- IIASK ACT.



CHAPTER XLV.

Equitable
assignment

A bill not an 
equitable 
assignment.

Liabilities of Parties.

The sections comprised iu this chapter provide for the obliga- 
lions of the various contracts which are entered into by parties 
to a bill. A person signing a bill may be liable as acceptor (secs. 
128 and 129) or as drawer (sec. 120). When a person signs a 
bill otherwise than us acceptor or drawer he thereby incurs I he 
liabilities of an endorser to a holder in due course (sec. 131). The 
obligations of an endorser are provided for by sec. 133. A trans­
ferrer by delivery is not liable on tbe bill (sec. 137), but by 
virtue of negotiating it, enters into a contract with his immediate 
transferee, being a holder for value (sec. 138).

The measure of damages for dishonour of a bill and the re­
covery of such damages is provided for by secs. 134 to 13fi.

127. A bill, of itself, does not operate as an assignment of 
funds in the hands of the drawee available for the payment 
thereof, and the drawee of a bill who does not accept as required 
by this Act is not liable on the instrument. 53 V., c. 33, s. 53. 
Eng. s. 53.

The corresponding section of tbe English Act provides that 
it shall not extend to Scotland, and further, by sub-sec. 2. that 
“in Scotland, where the drawee of a bill has in hands funds 
available for the payment thereof, the bill operates as an assign­
ment of the sum for which it is drawn in favour of the holder, 
from the time when the bill is presented to the drawee." The 
law of h ranee is similar to that of Scotland.

A bill of exchange is an unconditional order in writing, but 
an order to pay out of a particular fund is not unconditional, 
and therefore such an order is not a bill (see. 17).

A bill of itself does not operate as an assignment of funds in 
the hands of the drawee available for the payment thereof. The 
drawee, as such, incurs no liability to the holder, and there is no 
privity of contract between them. (Ilopkinson v. Forster, 1874, 
L.R. 19 Eq. 74, 3 R.C. 755.)
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This was the law before the Act. A. having an account Sec. 127. 
against B. gives C. an order upon H. In the absence of accept- \ bill not an 
alive by B., B. is not liable to C. (Hall v. Brittle, 1890, 17 A.R. equitable 
:iOli, and cases cited; Bercival v. Dunn, 1885, 29 Ch. D. 128.) assignment.

One of the very incidents which makes the instrument a 
valid bill of exchange, namely, that it is not drawn against or 
payable out of any particular fund, prevents it from operating 
as an equitable assignment. (Hall v. Brittle, supra.)

An order invalid as a bill may be valid as an equitable assign­
ment. ( Buck v. Robson, 1878, 3 Q.B.D. 686; Chalmers, p. 13; 
sec the English and American cases reviewed in Hunger v.
Shannon, 1874, 61 N.Y. 251.)

But where the evidence shewed that there was only one fund 
out of which the drawee could be expected to pay the order; that 
the nature of the fund and its origin were well known to all the 
parties; that when the drawer promised to give the persons with 
whom he dealt orders upon the drawee, he intended to give and 
these persons expected to get, orders which were to be paid out 
of the particular fund ; and that the drawee understood the order 
as intended to deal with portions of the fund and to be payable 
only out of the fund ; it was held that the court should look to 
the real intention of the parties to the transaction and should give 
effect to such intention by declaring that the drawer did make 
an equitable assignment to the order-holder of a portion of the 
fund. (Lane v. Dungannon, 1892, 22 O.R. 264.)

Where there is a specific appropriation of funds with the as­
sent, express or implied, of the drawee there is privity between 
the drawer and the holder. De Bernnles v. Fuller, 1810, 14 East.
590n. 13 R.R. 321n, was a case where money was expressly paid 
into the defendant bank for the specific purpose of taking up a 
bill, the purpose being declared by the payer at the time, and 
not being repudiated by the bank until afterwards. The ease 
is referred to in Brince v. Oriental Bank, 1878, 3 App. Cas. 325,
334. as a ease which has never been overruled; the bank so re­
ceiving the money must be held to have received it for the use of 
the holder of the bill, and cannot apply the money to the general 
indebtedness of the acceptor who paid in the money. Cf. supra,

A. draws a bill on B. in favour of C., and remits funds to 
meet it. B. does not accept the bill, but he tells C. that he has 
received the funds and promises to pay the bill. B. does not pay
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Sm. 127. the bill. No action on the bill can be maintained against B., but
A bill not anC. can sue B. for money received to his use. (Griffin v. Weather-
Msiffnmpiit by 18(i8' L B- 3 Q H- 753; ef. Torrance v. Bank of B.N.A., 1873, assignment. r R Q p c 2_,6 )

Privity may be created by agreement external to the bill, 
ami the relations of the parties are then regulated by the terms 
of the agreement. (Robey v. Ollier, 1872, L.R. 7 Ch. 695; 
Ranken v. Alfaro, 1877, 5 Ch. D. 786; cf. Bank of Montreal v. 
Thomas, 1888, O.R. 503.

What Chalmers (p. 183) calls a quasi-privity is created by 
sec. 166, which provides that when the holder of a cheque omits 
to present it within a reasonable time, whereby the drawer has 
been damnified (t.c., by the failure of the bank), the drawer 
is pro tanto discharged, and the holder is substituted as a credi­
tor of the bank. As to the applicability of sec. 127 to a cheque, 
see notes to sec. 165.

Subject to the rule that a customer is entitled to draw che­
ques on his bank, a creditor, as such, is not entitled to draw on 
his debtor in respect to his debt ; and the drawee of an unaccepted 
bill is under no obligation to accept or pay it unless lie has for 
valuable consideration expressly or impliedly agreed to do so. 
(Cf. Goodwin v. Robarts, 1875, L.R. 10 Ex. at p. 351.)

When the drawee breaks his contract with the drawer by dis­
honouring his bill, the drawee is liable to the drawer for the 
damages reasonably' resulting from the breach.

A customer having a balance of $200 at his banker's draws 
a cheque for $100 or accepts a bill for $100 payable at his bank­
er’s. If this cheque or bill is dishonoured he may recover sub­
stantial damages for the injury to his credit, without proving 
any actual loss. (Rolin v. Steward, 1854, 23 L.J.C.P. 148; cf. 
Chapter XVIII, supra, p. 211.)

A. in a foreign country draws on B. in England under a 
letter of credit. B. dishonours the draft. A. may recover the 
re-exchange and notarial expenses which he has had to pay to 
the holder (Walker v. Hamilton, 1860, 1 De G. F. & J. 602; Rc 
General South American Co., 1877, 7 Ch. I). 637), and also the 
cost of telegrams, etc., consequent on the dishonour. (Prehn v. 
Royal Bank, 1870, L.R. 5 Ex. 92.)
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Whether the authority or obligation to accept is or is not re- Sec-127. 
v iked by the death of the drawer does not appear to be well set- Effect of 
lied in England. Chalmers (p. 185) says, “Apart from some- 
thing special in the contract, it seems that the authority or oh- authority or 
ligation to accept is not revoked by the death of the drawer obligation to 
(Chilly (1878), p. 202; Story (1860), s. 250; Cutts v. Perkins, accePt- 
1815, 12 Mass. 206; cf. Billing v. Devaux, 1841, 3 M. & Gr. at 
p. 574; Att.-Gen. v. Pratt, 1874, L.R. 9 Ex. 140), while it is by 
notice of his bankruptcy; for this renders funds in the hands of 
the drawee no longer available for the payment of the bill, 
and incapacitates the drawer from fulfilling his part of the con­
tract (Pothier, No. 96; cf. Citizens Bank v. New Orleans, 1873,
L.R. 6 1I.L. 352)." Chitty, at p. 202, says, “If the drawing of 
a bill is to be considered as a bare authority that is revocable, 
then the death of the drawer would determine the authority of 
the drawee to accept or pay; but if it is an authority coupled 
with an interest in favour of a payee or indorsee, then death 
would be no countermand.” Cf. Trunkfield v. Proctor, 1901,
2 O.L.R. at p. 332. In the case of a cheque notice of the custom­
er's ileath determines the duty and authority of the bank to pay 
the imiount of the cheque.

A. and D. are indebted to C. on a mortgage. A. has funds 
in I Vs hands. A. addresses to B. a hill payable on demand to 
C. and hands the bill to B. B. tells C. that A. has left money 
with him (B.) to pay on the mortgage. C. states that he does 
not want the money till the first of the following month. B. also 
show's the bill to D., who acts upon it by paying to B. for A. an 
annuity instalment which he has been withholding until A. 
should pay C. the amount due by him on the mortgage, D. hav- 
ing previously agreed to pay the balance of the mortgage. There 
is either a valid equitable assignment of the fund in B.'s hands 
to the amount of the bill, or a tmst in respect to the fund for 
the payment of the amount of the bill to C. in discharge of that 
part of the mortgage indebtedness which A. had undertaken to 
pay. so that C. is entitled to payment, notwithstanding A.'s 
death before B. has paid over the monev. (Trunkfield v. Proctor,
1901, 2 O.L.R. 326.)

128. The acceptor of a bill, by accepting it, engages that he Engagement 
will pay it according to the tenor of his acceptance. 53 V., c. ^n^cep"
33, s. 54. Eng. a. 54.
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Sec 128.
Engagement 
by aecep-

Estoppel.

Genuineness 
and author-

Capacity of 
drawer.

capacity.

The simple meaning of an acceptance is “I will pay” 
(Smith v. Vertue : cf. notes to sec. 38). The primary, and, in gen­
eral, absolute, liability of an acceptor must be distinguished 
from the secondary and conditional liability of a drawer or 
endorser. (Rowe v. Young, 1820, 2 Bligh II.L. at p. 467 ; Jones 
v. Broadhurst, 1850, 9 C.B. at p. 181.)

The drawee by accepting a bill, becomes the party primarily 
liable thereon to the holder. (Philpot v. Briant, 1828, 4 Bing, 
at p. 720.)

As to presentment for payment to charge the acceptor, see sec. 
93.

An acceptance may be either general or qualified (sec. 38).
As to the relations inter sc of joint acceptors who are not 

partners, see Harmer v. Steele, 1849, 4 Ex. at p. 13.
As to the measure of damages for the dishonour of a bill, 

see sec. 134.
If a bill is negotiated back to the acceptor, he may, subject 

to the provisions of the Act, re-issue and further negotiate the 
bill, but he is not entitled to enforce payment of the bill against 
any intervening party to whom he was previously liable (sec. 
73).

129. The acceptor of a bill by accepting it is precluded from 
denying to a holder in due course,—

(a) the existence of the drawer, the genuineness of his signa­
ture, and his capacity and authority to draw the bill;

(b) in the case of a bill payable to drawer’s order, the then 
capacity of the drawer to endorse, but not the genuineness 
or validity of his endorsement ;

(c) in the ease of a bill payable to the order of a third per­
son, the existence of the payee and his then capacity to 
endorse, but not the genuineness or validity of his endorse­
ment. 53 V., c. 33, s. 54. Eng. s. 54.

In addition to the estoppels arising on the bill by the act of 
acceptance, as provided in this section, there may be an estoppel 
arising from other facts (cf. notes to sec. 49).

As to a holder in due course, see sec. 56.
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Capacity must be distinguished from authority (see Chapter 
XXXVIII., supra, p. 428). Capacity to draw must be identical 
with capacity to endorse, but authority to draw on behalf of 
another does not necessarily include authority (o endorse on his 
behalf. (Cf. Prescott v. FI inn, 1832, 9 Bing, at p. 22.)

This distinction reconciles cases which otherwise seem to be 
inconsistent with each other. The acceptor is precluded from 
denying to a holder in due course the existence, or the capacity 
to draw or endorse, of the drawer (Braithwaite v. (Jardiner. 
1S4Ü, 8 Q.B. 473), or the existence or capacity to endorse of the 
payee. He is also precluded from denying to a holder in due 
course the genuineness of the drawing or the authority to draw 
of the drawer, because the acceptance amounts to a representa­
tion of the validity of the drawing by which the acceptor is 
(stopped as against a person who has acted upon it. (Cf. Pick­
ard v. Sears, 1837, fi A. & E. 469 ; Phillips v. im Thurn, 1866, 
L.R. 1 C.P. at p. 472, 4 R.C. at p. 633.)

But the acceptor makes no representation as to the genuine­
ness or validity of the signature of the payee, whether it be that 
of the drawer of a bill payable to the drawer's order, or of a 
third person to whom the bill is payable, if the payee in each case 
is a retd person.

The acceptor may decline to pay on the ground that the 
payee’s signature is forged or written without authority, unless, 
opart from the mere act of acceptance, he is precluded from set­
ting up the forgery or want of authority (see. 49).

If, however, the drawer of a bill payable to the drawer’s 
order is fictitious, the bill may be treated as payable to bearer 
(sec. 21) and the acceptor is liable.

The acceptor's liability in such a case has been based, in some 
instances, on a different ground, namely, that the acceptor un­
dertakes to pay in pursuance of an endorsement in the same 
handwriting ns the drawer’s signature. (Cooper v. Meyer, 1830, 
1" B (V- c. 468; Herman v. Duck, ISC!. 11 M. * W. at p. 266, 4 
lie. at p. 625; Phillips v. im Thurn, 1866, L.R. 1 C.P. at p. 471, 
4 R.C. at p. 632.)

Even if the endorsement of the drawer-payee, being a real 
person, is upon the bill at the time of the acceptance and the 
handwriting of the drawing is the same as that of the endorse­
ment, the acceptor is not estopped from setting up that

Sec. 129.
Acceptor 
estopped 
by the act of 
acceptance.
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Sec. 129. the endorsement is forged or made without authority, pro- 
Acceptor vided he did not know of the forgery or want of author- 
«topped by iiy. (Beeman v. Duck, 1843, 11 M. & W. 251, 4 R.C. 622; 
acceptance. Phillips v. im Thurn, 1866, L.R. 1 C.P. 463, 4 R.C. 626; cf. Ryan 

v. Bank of Montreal, 1887, 14 A.R. 533, 536, and cases cited.)
Many of the authorities are discussed in London & S. W. 

Bank v. Wentworth, 1880, 5 Ex. D. 96. In that case, however, 
the defendant accepted a bill of exchange in blank and delivered 
it for the purpose of negotiation, and the person who received it 
forged the drawing and the drawer’s endorsement. It was held 
that the acceptor was liable and that the case must he governed, 
not by the rules of law applicable to cases in which the acceptor 
has signed his name after that of the drawer has been inserted, 
but by those which ought to prevail where the acceptor has signed 
his name upon a blank piece of paper or on a paper upon which 
a drawing in blank has been written (cf. sees. 31 and 32).

Where a bill or acceptance is materially altered, the acceptor 
is not precluded by this section from setting up such alteration 
(cf. sec. 145).

130. The drawer of a bill, by drawing it,—
(а) engages that on due presentment it shall be accepted and 

paid according to its tenor, and that if it is dishonoured 
he will compensate the holder or any endorser who is com­
pelled to pay it, if the requisite proceedings on dishonour 
are duly taken ;

(б) is precluded from denying to a holder in due course the 
existence of the payee and his then capacity to endorse. 
53 V., c. 33, s. 55. Eng. s. 55.

As to due presentment, see see. 78 (for acceptance) and sec. 
86 (for payment).

As to dishonour, sec secs. 81 and 95.
As to the requisite proceedings on dishonour, see sec. 96 (no­

tice of dishonour) and secs. 112 to 114 (protest).
As to a holder in due course, sec sec. 56.
As to measure of damages, see see. 135.
The drawer and any endorser may insert in the bill an ex­

press stipulation negativing or limiting his own liability to the 
holder (sec. 34).

Engages 
acceptance 
and compen-

Kstoppel or 
to payee.
Sic :\*ed qy. 
For ‘or’ read
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Subject to any express stipulation to the contrary and sub- Sec- 130- 
jrct to the necessity for due presentment and for the requisite Contract of 
proceedings on dishonour, the drawer and endorsers are jointly drawer, 
and severally responsible to the holder for the due acceptance 
and payment of the bill. If it be dishonoured the holder 
may enforce payment from the drawer, or an endorser, or the 
acceptor, or any or all of them at his option. (Rouquette v 
(Hermann, 1875. L.R. 10 Q.B. 525, at pp. 536-7, 4 R.C. 287, at 
p. 298; cf. sec. 135.)

The drawer or endorser is not strictly a surety for the accep­
tor, or co-surety with those who are sureties for the acceptor, yet 
he stands in a position sufficiently analogous to that of a surety 
to entitle him to the equities of a surety when the bill has 
been dishonoured, though not before. (Duncan Fox & Co. v.
N. & S. Wales Bank, 1880, 6 App. Cas. 1, at p. 19, where the re­
lations inter sc of drawer or endorser, acceptor and holder are 
discussed.)

If a bill is dishonoured and the requisite proceedings on dis­
honour are taken, prima facie the drawer or an endorser of a 
hill f sfc. 133) is liable to the holder or to any endorser who is 
compelled to pay the bill.

Where a bill is negotiated back to the drawer, or to a prior 
endorser, or to the acceptor, such party may, subject to the pro­
visions of the Act, re-issue and further negotiate the bill, but he 
is not entitled to enforce the payment of the bill against any 
intervening party to whom he was previously liable (sec. 73).

The presumption that the drawer is liable to an endorser who 
has been compelled to pay the bill may be rebutted by shewing 
that both drawer and endorser became parties to the bill to ac­
commodate1 some third party, and that the one who pays the bill 
is therefore only entitled to contribution as a co-surety, or by 
proving an express agreement, properly evidenced, that the rela­
tions of the parties to the bill arc other than those which are 
prima facie presumed (see notes to sec. 133).

Subject to the provisions of sec. 21, as to a fictitious or 
non-existing payee, the drawer is not estopped from denying the 
genuineness or validity of the payee’s signature. Cf. notes to 
see. 129.
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8ec. 130. Discharge of surety by dealings of creditor with principal or 
other surety.

Where a relation in the nature of principal and surety exists 
between the parties to a bill, or the parties to a bill transaction, 
and the holder has notice of the relation, the ordinary conse­
quences which flow from that relation ensue. Any such dealing 
by the creditor with the principal or other sureties as would or­
dinarily discharge a surety discharges the party to a bill trans­
action who is in the position of surety. For the present purpose 
prima facie, the acceptor is the principal debtor, and the drawer 
and endorsers are, as regards him sureties, and the drawer of 
a bill is the principal as regards the endorsers, and the first en­
dorser is the principal as regards the second and subsequent en­
dorsers, and so on in order ; but evidence for the present purpose 
is admissible to shew the real relation of the parties, and it is 
immaterial that the holder was ignorant of the relation when he 
took the bill, provided he had notice thereof at the time of his 
dealing with the principal. (Ewin v. Lancaster, 1865, 6 B. & 
S. at p. 577; Oriental v. Overend, 1871, L.R. 7 Ch. 142; 1874, 
L.R.7 ILL. 348.) Even if two or more are originally indebted 
as principals, and it is afterwards agreed between them that as 
between themselves one shall he surety only, and this agreement 
is made known to the creditor, the rule as to the discharge of a 
surety by dealings with the principal applies. (Rouse v. Brad­
ford. [18941 A.C. 586; Allison v. McDonald, 1994, 23 S.C.R 
635.)

As to the circumstances under which a surety is discharged 
there is nothing peculiar to bills or bill transactions, and the 
reader is referred to De Colyar on Guarantees or other standard 
works on Principal and Surety. See also Chalmers, at pp. 224 
et sup, where the salient points are noted.

Liability by 131. No person is liable as drawer, endorser or acceptor of 
signature. Q bill who has not signed it as such: Provided that when a 
doreemenL11" Person siffns a bill otherwise than as a drawer or acceptor he 

thereby incurs the liabilities of an endorser to a holder in due 
course and is subject to all the provisions of this Act respecting 
endorsers. 53 V., c. 33, ss. 23 and 56. Eng. ss. 23 and 56.
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W'hii lias nut signed it as suv.'t.
I’riur to 1906 the first clause of this section formed one sec­

tion with sec. 132, which contains provisions with regard to a 
signature of a firm.

Hy sit. 4 the signature to a bill may be written by the hand 
of an agent, but it must be the principal’s signature, not the 
agent's. In the ease of a corporation, a bill is sufficiently signed 
if it is sealed with the corporate seal (sec. 5).

Hills and notes form an exception to the ordinary rule that 
« lien a contract is made by an agent in his own name, evidence 
is admissible to charge the undisclosed principal, though it is 
not admissible to discharge the agent.

A. draws a bill, signing it “J. A., agent.” A. is liable. His 
is not. (Pent* v. Stanton, 1833, 10 Wend. (N.Y.)

271.)
A., who is agent for B., draws a bill in his own name. The 

payee knows that A. is only an agent. A. is liable as drawer. 
It. is not. (Cf. Leadbitter v. Farrow, 1816, 5 M. & S. at p. 350; 
Ex parte Rayner, 1868, 17 W.R. 64.)

Conversely a clerk who draws a bill in the name of a firm 
whose nll'airs he is winding up, two of the partners being dead, 
is not liable on the bill. (Wilson v. Barthrop, 1837, 2 M. & W. 
863.)

A. and B. are jointly liable to C. B. alone makes a note in 
favour of C. for the amount of the debt. B. alone is liable on 
the note (Siffkin v. Walker, 1809, 2 Camp. 308). But A. would 
he liable on the original consideration. The distinction is that 
B.’s liability is transferable by negotiation of the note while A.’s 
is not, and the onus of proof is different in the two eases.

A person who converts a blank endorsement into a special 
endorsement by writing above the endorser’s signature a direc­
tion to pay the bill to the order of another person (see. 67) to 
whom he delivers the bill, is not liable as an endorser. (Vincent 
v. llorlock, 1808, 1 Camp. 442.)

Signs a bill otherwise than as drawer or acceptor.
The words "and is subject to all the provisions of this Act 

respecting endorsers” are not in the English Act, but it is not 
apparent what, if any, effect their insertion in the Canadian Act 
has.

Sec.

5366
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Sec. 131.
Signs a bill 
otherwise 
than as 
drawer or 
as acceptor.
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As to the liabilities of ail endorser, see sec. 133 and notes. 
Under see. 131 a person who signs a bill otherwise than as drawer 
or acceptor, if he is not an endorser properly so-called, is liable 
as an endorser only to a holder in due course.

An endorsement, properly so-called, must be made by the 
holder; but when a person who is not the holder of a bill or note 
backs it with his signature, he is not an endorser, but a quasi- 
endorser. The law annexes to his acts consequences similar to 
those which follow the endorsement of a bill by the holder. 
Formerly, when a stranger to the bill backed it with his signature, 
a pleading difficulty arose, as to whether he was to be described 
as an endorser or as a new drawer. The difficulty was, it is 
submitted, simply technical, for the consequences are identical. 
Now, it would be sufficient to state the facts or describe the per­
son signing us an endorser. Chalmers, p. 192.

laird Ulncklmrn in Steele v. McKinley, 1880, 5 App. Cas. at 
p. 772, 4 R.C. at p. 227, says: “An endorsement in general is 
a transfer ill writing by the holder of the bill to a new holder 
on whom the property is thereby conferred : and it is quite clear 
that ,1. McKinley is not such an endorser." |Sce notes to see. 
35, su/ira, where the facts of this case are briefly stated.| “But 
I quite agree that by the custom of merchants, as modified by 
Knglish law, there may also be an endorsement by a person, not 
a holder of a bill, who puts bis name on the bill to facilitate the 
transfer to a holder, lly the old foreign law, not in this res|iect 
entirely adopted by the Knglish law, this might be done by what 
was called an aval (said to be an antiquated word signifying 
“underwriting”), either on the bill itself or on a separate paper; 
and if such an aval was given by any one, his obligation to all 
subsequent holders of the bill was precisely the same as that of 
the person to facilitate whose transfer the aval was given. It 
appears from Pothier, that the aval might be given by one who 
gave his name, either by way of incurring responsibility for the 
drawer, placing the signature under the name of the drawer, or 
for the endorser, placing it under the endorsement, or for the 
acceptor, placing it under that of the acceptance. An aval for 
the honour of the acceptor, even if on the bill, is not effectual 
in English law, as appears by Jackson v. Hudson. 1810, 2 Camp. 
447. (See notes to see. 35, ««pro.] Rut the endorsement by a 
stranger to the bill on it to one who is about to take it is effica­
cious in English law, and has the same effi-et as an aval. The
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effect, according to English law, of such an endorsement is re- S**-131- 
cognized by Lord Holt, in Hill v. Lewis, 1 Salk, at p. 133, and Signs a bill 
again in Penny v. Innés, 1 C.M. & 11. 439; 4 L.J. Ex. 12; such 
an endorsement creates no obligation to those who previously drawer or 
were parties to the bill; it is solely for the benefit of those who acceptor, 
take subsequently. It is not a collateral engagement, but one 
on the bill.”

The section says that “where a person signs a bill otherwise 
than as a drawer or acceptor, he thereby incurs the liability of 
an endorser to a holder in due course, and is subject to all the 
provisions of this Act respecting endorsers.” The section is also 
applicable to promissory notes, and for that purpose (sec. 186), 
the maker of a note is deemed to correspond with the acceptor 
of a bill, and the first endorser of a note with the drawer of an 
accepted bill payable to drawer’s order. Therefore when we 
wish to apply this section to a note payable to order we must 
read “where a person signs a note otherwise than as a maker or 
payee,” etc., for according to the terms of the note the first en­
dorser must be the payee.

It has been said that the section does not establish any new 
law and, as stated by one of the judges in Ex parte Yates, 1858,
2 I)oO. & J. 191. it has been settled for more than a century that 
it makes no difference where the signature is placed if the in­
ti nt inn is proved. In that case the intention was proved that a 
person was to sign a note in the character of endorser, and the 
note when produced shewed his signature not below that of the 
maker's, but in a different part of the note, although on its face.
He was held liable. In Carrique v. Beatty, 1897, 24 A.R. 302. a per­
son signed his name below the maker’s names. There was no evi­
dence that he intended to sign as endorser nor was there anything 
on the face of the note to throw doubt upon or qualify the char­
acter in which it purported to be signed by him, which was that 
of maker. It was held therefore that the section did not apply 
ami that the note was voided, by reason of material alteration, as 
against an accommodation maker who had not assented to the 
addition of the name.

Since the Act. there has been considerable difference of judi- Signature by 
rial opinion as to the liability of a stranger to an instrument who ?w8/0,£,ngtr 
signs his name on the back before the payee has endorsed. payee 'Ben­

in Duthie v. Essery, 1895. 22 A.R. 191, E. made two notes dorsement. 
in favour of D. & Sons or order. K. endorsed them before dc-
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Sec. 131. livery to the payees, who afterwards endorsed them for value to 
Signature by the plaintiff. In an action against K. it was held that the plain- 
bcfore ®'' ,,s holder in due course was entitled to recover, the majority
payee»en- the court hasing their decision on sec. 131 of the Act. The
dorsoment. third member of the court expressed the opinion that the payees 

themselves could not have recovered upon the note, but decided 
in favour of the plaintiff, as a holder in due course, apart from 
the Act. It is pointed out in this case (22 A.R. at p. 192) that, 
in order to render a note hacked by a third party’s signature 
capable of being sued upon by the payee, the old practice was for 
the payee to endorse without recourse to such party: See notes 
to sec. 73.

In Jenkins v. Coomber, [1898] 2 Q.R. 168 the plaintiffs 
addressed to (a bill payable to their own order. C. accepted, 
mid procured the defendant to write his name on the back 
of the bill in order to guarantee payment. C. then delivered the 
bill to the plaintiffs who endorsed it. Held by a Divisional 
Court that the drawers could not recover from the defendant. 
This decision was based on the fact that in the view of the court 
the plaintiffs were not holders in due course, in that they did 
not take a bill “complete and regular on the face of it” (sec. 56). 
The bill in question was not on the face of it complete and regu­
lar, since when the defendant endorsed it, the hill had not been 
endorsed by the payees. See. 131 therefore did not apply. It 
was also urged that the defendant was liable as an endorser 
under see. 133, but the court held that the plaintiff was met hy 
the same difficulty ns that which defeated the claim of the plain­
tiff in Steele v. McKinley, namely that the bill was never made 
complete so far as he was concerned by the necessary endorse­
ment of the drawer. If the bill had been made complete by the 
endorsement of the drawers before the defendant wrote his name 
upon the back of it, then it would have been competent for the 
drawers to shew that hy the agreement between the parties, they 
were not subject to the ordinary liability of drawers to compen­
sate the endorser (sec. 130) and therefore there was no obstacle 
by reason of circuity of action to suit hy them against the 
endorser (cf. notes to see. 73). Rut the hill not being complete 
it was necessary for the plaintiffs, in order to succeed, to prove 
a contract of suretyship independently of the bill, and in this 
they failed because they could not satisfy the Statute of Frauds.

In Canadian Rank of Commerce v. Perram. 1899. 31 O R. 
116, the defendant put his name on the back of a promissory



45. LIABILITIES OF PARTIES. 559

note before it was endorsed by the plaintiffs, the payees. The 860 l*1 
payees afterwards endorsed the note. A divisional court held Signature by 
ihat the defendant was not liable, following Jenkins v. Coomber, astranger 
sii/ira. The case of Small v. Henderson, 1899, 27 A.K. 492 was pa^een. 
decided prior to Canadian Bank of Commerce v. Perram, but doraement. 
the judgments were not handed out until later. The facts relev­
ant to the present subject were very similar, and the Court of 
Appeal for Ontario followed Jenkins v. Coomber and Steele v.
McKinley.

In 1901 the question of the endorsement of an incomplete 
note again came before the Court of Appeal. The defendant put 
bis name on the back of a note before its endorsement by the 
payee, intending thereby to become surety for the maker. The 
maker subsequently executed a chattel mortgage to the defendant 
to indemnify him against the payment of the note. The note 
was discounted by the payee, and upon the maker’s failure to 
pay it at maturity, the defendant paid it. The maker after­
wards made an assignment for the benefit of his creditors, and 
an action was brought by the assignee to set aside the mortgage 
as fraudulent and void as against creditors. The Court of Ap­
peal. while adhering to the view that a person in the position of 
the defendant would not be liable on the note, held that the mort­
gage ought not to be set aside (Robinson v. Mann, 2 O.L.R. 63).
On appeal to the Supreme Court of Canada, however, it was held 
I but the payee was a holder in due course and that the defendant 
was liable under sec. 131 (31 S.C.R. 484). The judgment of the 
court was an oral one, delivered by Strong, C.J. Neither the 
English ease of Jenkins v. Coomber, nor any of the Ontario 
rases above mentioned were eited in the judgment, or, so far 
is appears by the official report, in argument. In Ayr v. Wallace,
Is!*-1. 21 S.C.R. 256, the same judge had expressed a strong opin- 
i-hi that under the Act a person signing his name on the hack of 
a note before endorsement by the payee would he liable as an cn- 
dnrsi'r. hut in that case the plaintiff failed for want of notice 
of dishonour.

The decision in Robinson v. Mann is probably satisfactory 
to tho mercantile community, as it gives effect to the clear inten­
tion of the parties, and being an express and the latest decision 
mi the [yoint raised, it must be followed by all courts in Canada.
Tli'-.v cannot call in question a decision of the highest court in 
Canada as not being in accordance with the previous eases.
(Sinter v. Laborer, 1905, 10 O.L.R. 648.)
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Sec. 131. In some of the provinces of Canada other than Ontario the 
Signature by eases since the Act have been in accord with the decision in 
a stranger Robinson v. Mann. See, for instance, Watson v. Harvey, 1894, 
payee’s en- W Man. R. 641; Wells v. McCarthy, 1895, 10 Man. R. 639; 
dorse ment. Fraser v. McLeod, 1895, 2 Terr. L.R. 154.

In Quebec a person signing a note as guarantor or aval be­
fore the payee had signed is liable as endorser. Since the passing 
of the Act he is entitled to notice of protest (Eninrd v. Marcillc, 
1892. Q.R. 2 S.C. 525; Banque Jacques Cartier v. Gagnon, 1894, 
Q.R. 5 S.C. 499). Prior to the Act he was not entitled to notice. 
(Cf. Pratt v. MacDougall, 1868, 12 L.C.J. 515, 17 R.J.R.Q. 493; 
Merchants Bank v. Cunningham, 1892, Q.R. 1 Q.B. 33.)

Trade or as- 132. XX here a person signs a bill in a trade or assumed name 
sumed name. ....... . . . . .he is liable thereon as it he had signed it m his own name.
Firm name. 2. The signature of the name of a firm is equivalent to the 

signature by the person so signing, of the names of all persons 
liable as partners in that firm. 53 X\, c. 33, s. 23. Eng. s. 23.

In the English Act the provisions of this section read as a 
proviso to the clause “no person is liable as drawer, endorser or 
acceptor of a bill who has not signed it as such,” which is now 
part of sec. 131 in the Canadian Act.

Trade or assumed name.
John Smith carries on business under the name of “John 

Brown,” or “Brown & Co.,” or the “London Iron Co.” He is 
liable on a bill drawn, endorsed, or accepted by him in any of 
these names. (Cf. XVilde v. Keep, 1834, 6 C. & P. 235; Forman 
v. Jacob, 1815, 1 Stark. 47; Lindus v. Brad well, 1848, 5 C.B., at 
p. 591 ; and Trueman v. Loder, 1840, 11 A. & E. at p. 594.)

Firm signature.
The signature of a firm is deemed to be the signature of all 

persons who are liable as partners in the firm, whether working, 
dormant (Yorkshire Banking Co. v. Beatson, 1880, 5 C.P.D. 
109), or secret (Pooley v. Driver, 1876, 5 Ch. D. 458), or who, 
by holding themselves out as partners, are liable as such to third 
parties. (Gurney v. Evans, 1858, 27 L.J. Ex. 166.)
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Where the name of a firm and the name of one of the part- Sec. 132. 
ners in it is the same, and that partner draws, endorses, or ac- Kjml 8igna- 
cepts a bill in the common name, the signature is prima facie tore, 
deemed to be the signature of the firm ; but the presumption may 
be rebutted by shewing that the bill was not given for partner­
ship purposes or under the authority of the firm. (Yorkshire 
Banking Co. v. Beatson, supra, in which the English and Ameri­
can eases are reviewed.)

If a partner or other person signs his own name and not that 
of the firm, he alone is liable : cf. notes to sec. 35. In order to 
bind the firm, the signature must be that of the name of the firm.

It., a partner in a firm which trades as C.D. makes a note in 
respect of a partnership transaction, signing it D. & Co. If he 
has no authority from his partners to vary the firm style, the 
firm is not liable, but B. is liable. (Faith v. Richmond, 1840, 11 
A. & E. 339; Royal Canadian Bank v. Wilson, 1874, 24 C.P.
362; but as to an accidental mis-spelling or an immaterial and 
unintentional variation in the name, see Kirk v. Blurton, 1841,
9 M. & W. at p. 289; Forbes v. Marshall, 1855, 11 Ex. 166.)

A principal trades in the name of one of his agents (a clerk), 
lie is liable on a bill accepted by the clerk in his own name in 
respect of the business, although the clerk in accepting it acted 
co: trary to his private instructions. (Edmunds v. Bushell, 1865,
L.H. 1 ().B. 97 ; cf. Alliance Bank v. Kearsley, 1871, L.R. 6 C.P. 
it p. 438.)

In order to bind the firm the person signing must have 
authority to bind his partners, unless the partners sought to 
be charged have afterwards ratified the signing, or are precluded 
from setting up the want of authority (sec. 49).

The authority may be actual or it may be implied by law.
A partner has implied authority to do any act necessarily in­
cidental to the proper conduct of the partnership business and 
there the presumption of authority ends. This general rule, so 
far as concerns the firm's liability upon a bill signed in the firm’s 
name, gives rise to two distinct rules as applied to trading part­
nerships and non-trading partnerships respectively.

A partner in a trading firm has primâ facie authority to bind 
the firm by drawing, endorsing or accepting bills in the firm 
name for partnership purposes; and if the bill gets into the 
hands of a holder in due course, the presumption of authority 
becomes absolute, and it is immaterial whether it was given for

an—RANK ACT.
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Sec. 132. partnership purposes or not. ( Hank of Australasia v. Breillat, 
Firm signa- 1647, 9 Moo. P.C. 152, at p. 194; Wiseman V. Easton, 1864, 8 
tare. L.T.N.S. 637; McLeod v. Carman, 1869, 1 Han. (X.B.) 602.)

A partner in a non-trading firm lias prima facie no authority 
to render his co-partners liable by signing bills in the firm name. 
The holder must shew authority, aetual or ostensible. (Dickin­
son v. Valpy, 1829, 10 B. & C. at p. 137 ; Thicknesse v. Bromilow, 
1832, 2 Cr. & J. 425.)

The following have been held to be non-trading partnerships: 
professional firms (e.g., solicitors, Garland v. Jacomb, 1873, L.R. 
8 Ex. at p. 219; Wilson v. Brown, 1881, 6 A.R. 411), agricul­
tural firms (Kimbrn v. Gullit, 1859, 20 Howard 256), commis­
sion agencies (Yates v. Dalton, 1858, 28 L. J. Ex. 69) and auc­
tioneers (Wheatley v. Smithers, |1906 ] 2 K.B. 321; trading im­
plies a buying and selling; an auctioneer does not buy—he does 
sell, but only the goods of other persons).

If a person takes a note signed in a firm name knowing that 
it was not made or endorsed for partnership purposes, or if the 
circumstances or the nature of the transaction indicate that the 
making or endorsing of the note is not for the benefit of the firm 
or is in fraud of the partners other than the one who signs, the 
onus is east upon the person so taking the note of proving that 
the partnership signature was authorized or assented to by the 
other partners. (Union Rank v. Bulmer, 1885, 2 Man. R. 380; 
Federal Bank v. Xorthwood, 1884, 7 O.R. 389; McConnell v. 
Wilkins, 1885, 12 A.R. 438; Creighton v. Halifax Banking Co, 
1890, 18 S.C.R. 140.

Where a bill is payable to the order of a firm, a partner who 
cannot by his endorsement render his co-partners liable may 
transfer the property in the bill by negotiating it in the firm 
name to an endorsee without notice. (Cf. Smith v. Johnson, 
1858, 3 II. & N. 222; Heilbut v. Xevill, 1870, L.R. 5 C.P. 478.)

When a bill is payable to the order of a firm and the part­
nership is subsequently dissolved, the endorsement of an ex- 
partner in the late firm name transfers the property in the bill 
and authorizes its payment. (King v. Smith, 1829, 4 C. & P. 
108; Lewis v. Reilly, 1841, 1 Q.B. 349: the latter case may he 
open fo question is so far as it lays down that an ex-partner, by 
endorsing a bill in the late firm name, renders his former part­
ners liable as endorsers to a holder with notice of the dissolution: 
Chalmers, p. 72.)
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It was formerly thought that where two distinct firms, hav- Sec 132. 
ing one or more partners in common, carried on business under firm signa- 
the same name, each firm was liable on the acceptance of the tore, 
other to a holder for value without notice, but since the case of 
Yorkshire Hanking Co. v. Beatson, 1880, 5 C.P.D. 109, it seems 
clear that this hard rule is no longer law. (Chalmers, p. 69;
Standard Hank v. Dunham, 1887, 14 O.R. 67.)

133. The endorser of a bill, by endorsing it, subject to the Endorser, 
effect of any express stipulation hereinbefore authorized,—

(а) engages that on due presentment it shall be accepted and Engages 
paid according to its tenor, and that if it is dishonoured “r'o'impen- 
he will compensate the holder or a subsequent endorser satien. 
who is compelled to pay it, if the requisite proceedings on 
dishonour are duly taken;

(б) is precluded from denying to a holder in due course the Genuineness 
genuineness and regularity in all respects of the drawer’s uînty08'* 
signature and all previous endorsements;

(r) is precluded from denying to his immediate or a subse- Validity, 
quent endorser that the bill was, at the time of his endorse­
ment, a valid and subsisting bill, and that he had then a 
good title thereto. 53 V., e. 33, s. 55. Eng. s. 55.

As to the liabilities and rights of successive endorsers of a 
bill in regard to notice of dishonour, see secs. lUi anu 103 and
notes.

It is conceived that the words “according to its tenor” mean 
the tenor of the bill at the time of its endorsement, and not its 
tenor at the time it was drawn, if its effect has been varied, e.g., 
by a qualified acceptance or by an alteration of the sum payable. 
(Chalmers, p. 190; cf„ however, Lebel v. Tucker, 1867, L.R.
3 Q.R. at p. 81 with Gibbs v. Fremont, 1853, 9 Ex. at p. 31.)

As to the re-issue and further negotiation of a bill by a en­
dorser to whom the bill is negotiated back, see sec. 73.

The provisions of clauses (6) and (c) may usefully be com-Endorser 
pared with sec. 129. In eaeh case the party who signs a bill by how 
the net of signing represents to a holder in due course that ail e»toPPed. 
the signatures on the bill at the time of his so signing are
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Primfc facie 
contract of 
endorser.

genuine and valid. The endorser in addition is estopped from 
denying to his immediate or a subsequent endorser that the bill 
was, at the time of his endorsement, a valid and subsisting bill, 
and that he had then a good title to it.

The endorser of a bill is in the nature of a new drawer, that 
is, his relations with the holder resemble those of a drawer (cf. 
sec. 130),

The endorser of a promissory note, purporting to be made by 
a corporation, is estopped from alleging that the making of the 
note was ultra l’ircs of the corporation. (Merchants Bank v. 
United Empire Club, 1879, 44 U.C.R. 468.)

The rule laid down in this section is probably intended ta 
be a mere statement of the contract which prima facie is the 
contract of the endorser, and is doubtless conclusively the con­
tract as between the endorser and a subsequent holder in due 
course (cf. Elder v. Kelly, 1850, 8 U.C.R. 240). The section 
adopts the statement of Byles, J., in Susé v. Pompe, 1860, 8 C.B. 
N.S. 538, with the qualification as to due notice of dishonour 
observed upon by Lord Blackburn in Duncan Fox v. North & 
S.W. Bank, 1880, 6 App. Cas. 1 at p. 18, 4 R.C. 491 at p. 606.

The nature of the contract as between the endorser and 
his immediate endorsee is stated in Castrique v. Buttigieg. 
1855, 10 Moo. P.C. 94 at p. 108, as follows: “The liability of 
an endorser to his immediate endorsee arises out of a contract 
between them, and this contract in no ease consists exclusively 
in the writing popularly called an endorsement, and which is 
indeed necessary to the existence of the contract in question ; but 
that contract arises out of the written instrument itself, the 
delivery of the bill to the endorsee, and the intention with which 
that delivery was made and accepted, as evinced by the words, 
either spoken or written, of the parties, and the circumstances 
(such as the usage at the place, the course of dealing between 
the parties, and their relative situations) under which the deliv­
ery takes place."

The Act has always been construed with certain exceptions, 
as a declaratory Act, to be interpreted with due regard to the 
principles more fully explained by existing authoritative de­
cisions. It cannot therefore have been the intention of sec. 133 
to overrule the weight of authority above cited and to say that 
the contract of the endorser is to all intents and purposes the 
same as if he had made an express contract in writing in the
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terms of the clause of the Act. To maintain the consistency Sec- *33- 
of the view here put forward with the words of clause (a), we PrimA focie 
must read the clause with the implied addition “primâ facie as contract of 
between the immediate parties to the act of endorsement, and cn orscr 
conclusively as to a subsequent holder in due course.” (4 Rul­
ing Cases at p. 547, where the editor states the law substantially 
as aliove.)

The liabilities inter se of the successive endorsers of a bill 
must, in the absence of all evidence to the contrary, be deter­
mined according to the ordinary principles of the law merchant.
He who is proved or admitted to have made a prior endorsement 
must, according to these principles, indemnify subsequent en­
dorsers. But it is a well established rule of law that the whole 
facts and circumstances attendant upon the making, issue, and 
transference of a bill may be legitimately referred to for the 
purpose of ascertaining the true relation to each other of the 
parties who put their signatures upon it; and that reasonable 
inferences, derived from these facts and circumstances 
are admitted to the effect of qualifying, altering, or 
even inverting the relative liabilities which the law merchant 
would otherwise assign to them. It is in accordance with that 
rule that the drawer of a bill is made liable in relief to the ac­
ceptor when the facts and circumstances connected with the mak­
ing and issue of the bill sustain the inference that it was ac­
cepted solely for the accommodation of the drawer. Even where 
the liability of the party according to the law merchant is not 
altered or affeeted by referenee to sueh faets and circumstances, 
he may still obtain relief by shewing that the party from whom 
he claims indemnity agreed to give it to him ; but in that case 
he sets up an independent and eollateral guarantee, which he can 
prove only by means of a writing which will satisfy the Statute 
of Frauds. Macdonald v. Whitfield, 1883, 8 App. Cas. at pp.
744 745, 4 R.C. at p. 541.

Where two or more parties become parties to a bill to accom­
modate some third party, their rights and liabilities between 
themselves are those of co-sureties, and must be determined irres­
pective of the position of their names on the bill. (Ibid.)

A bill is drawn by one person and endorsed by another for 
the accommodation of the acceptor. The drawer is compelled 
to pay the bill. He can sue the endorser for contribution as a
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co-surety (Reynolds v. Wheeler, 1861, 10 C.B.N.S. 561), al­
though he could not sue him on the bill. (Steele v. McKinley, 
1880, 3 App. Cas. 754, 4 R.C. 218.)

Where the directors of a company mutually agree to become 
sureties to a bank for certain debts, and in pursuance of the 
agreement successively endorse certain notes of the company, 
the presumption is that they are entitled and liable to equal 
contribution inter ae, and are not liable to indemnify each other 
successively according to the priority of their endorsements. 
(Macdonald v. Whitfield, 1883, 8 App. Cas. 733, 4 R.C. 530, 
overruling Iansou v. Paxton, 1873, 23 C.P. 439, and Fisher v. 
Meehan, 1876, 40 V.C.R. 146; cf. Steacy v. Stayner, 1904, 7 
O.L.R. 684; Vallée v. Talbot, 1892, Q.R. 1 S.C. 223; Clipperton 
v. Spettigue, 1868, 15 Or. 269; Cockburn v. Johnston, 1869, 15 
Of. 577.)

An accommodation party and his liability on the bill to a 
holder for value are defined by sec. 55. As to what is an accommo­
dation bill, sec notes to that section.

When a person draws, endorses, or accepta a hill for the ac­
commodation of another, the person accommodated impliedly 
engages (o) that he will provide funds for the payment of the 
bill at maturity, and (6) that if, owing to this omission so to do, 
the aceommodation party is compelled to pay the bill, he will 
indemnify such party (Reynolds v. Doyle, 1840, 1 M. & Or. 753; 
Sleigh v. Sleigh, 1850, 5 Ex. at pp. 516-7 ; cf. Hawlev v. Beverley, 
1843, 6 M. & Or. at p. 227; Asprey v. Levy, 1847, 16 M. & W. 
851.)

The endorser of a bill, like the drawer, stands in a position 
analogous to that of a surety for the principal debtor. See 
notes to see. 130 ns to the equities of a surety, and the discharge 
of a surety by dealings between the creditor and the principal 
debtor or other sureties.

134. Where a bill is dishonoured, the measure of damages 
whieh shall be deemed to be liquidated damages shall be,—

(а) the amount of the bill;
(б) interest thereon from the time of presentment for pay­

ment, if the bill is payable on demand, and from the 
maturity of the bill in any other case;
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(<•) the expenses of noting and protest. 53 V., e. 33, s. 57. Sec. 134. 
Eng. s. 57. Expense.

The recovery of the damages mentioned in this section is pro­
vided for by sec. 135.

In addition to the damages mentioned in this section, in the 
case of a bill dishonoured abroad, re-exchange, with interest 
thereon until payment, can be recovered (sec. 136 and notes to 
that section).

It is still the law, as laid down before the Act in Walker v. Damages in 
Hamilton, 1860, 1 De ti.F. & J. 602, and In re General South the n*luro 
American Co., 1877, 7 Ch. D. 637, 4 R.C. 565, that the drawer of 
a bill of exchange in a foreign country accepted in Canada is 
entitled, upon the bill being dishonoured and protested, to re­
cover from the acceptor, not only the amount of the bill with 
interest, but also all such reasonable expenses, including damages 
in the nature of re-exchange, as the drawer is by the foreign 
law liable to pay to the holder of the bill. The liability of the 
drawer in such a case depends on the foreign law, and sec. 10 
preserves the former liability of the acceptor to indemnify the 
drawer against his liability. Sec. 134 is not addressed to this 
point at all (In re Gillespie. Ex parte Robarts. 1886, 18 Q.R.D.
286; cf. R.S.C. 1886, c. 123, sec. 6, now repealed). In the court 
below (16 Q.R.D. 702), Cave, J. expressed the opinion that see.
134 is intended to describe the damages which irifcy be treated as 
liquidated damages for the purpose of the special endorsement 
of a writ so as to permit of motion for judgment, and does not 
deprive the drawer of the right to recover from the acceptor any 
special damage of an unliquidated character which he can shew 
that he has sustained.

Amount of the hill.
Tin- amount of the bill includes interest until maturity and 

exchange, if these arc provided for in the bill (sec. 28).

Interest.
As to interest proper, payable by the terms of a bill, see sec. Intercut us 

28. Until the maturity of the bili, the interest is debt ; after damages, 
maturity, the interest is given as damages.
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The agreement between the parties for payment of interest 
after maturity at a certain rate fixes the rate of interest recover­
able as damages, however exorbitant it may be. (Young v. 
Fluke, 1865, 15 C.P. 360, cf. McKay v. Fee, 1860, 20 U.C.R. 268; 
Popple v. Sylvester, 1882, 22 Ch. D. 98.)

But a note providing for interest at a certain rate “until 
paid" or “until the payment thereof" means that interest at 
such rate is to be paid until the day tixed for payment, and the 
words do not constitute an agreement that such rate shall be 
paid after maturity. (St. John v. .Rykert, 1884, 10 S.C.R. 278; 
People’s Loan v. Urant, 1890, 18 S.C.R. 262; and eases cited.)

In the absence of agreement, the rate of interest payable is 
5%. Prior to 1900, the rate was 6%. See notes to secs. 91 and 
92 of the Bank Act, supra.

The English Aet contains the following provision which 
is omitted from the Canadian Aet: “Where by this Aet interest 
may be recovered as damages, such interest may, if justice re­
quire it, be withheld wholly or in part, and where a bill is ex­
pressed to be payable with interest at a given rate, interest as 
damages may or may not be given at the same rate as inter­
est proper."

Since the Act, when a bill is dishonoured by non-acceptance, 
interest ean be recovered only from the date of maturity, and 
not from the date of dishonour. This perhaps does not accord 
with the practice before the Act. (Harrison v. Dickson, 1811, 
3 Camp. 52».; cf. Susé v. Pompe, 1860, 8 C.B.X.S. at p. 566; 
Chalmers, p. 195.)

Expenses of noting and protest.
The English Act reads, “The expenses of noting, or, when 

protest is necessary, and the protest has been extended, the ex­
penses of protest.”

It has been held in England that where a bill which lmd been 
protested for 1 letter security (sec. 116) has been accepted by a 
bank for the honour of the drawer (sec. 147), the bank cannot 
recover the expenses of the protest for non-payment or the com­
mission for so accepting (In re English Bank. Ex parte Bank 
of Brazil, f 18031 2 Ch. 438). This division is criticized by 
Chalmers (p. 195). So far as the expenses of protest are con­
cerned, the ease is put upon the ground that such protest was not 
“necessary" (see. 114) and it is inapplicable to the Canadian
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Act. Under our Act, it is always proper to protest a dishonoured See- 1-H- 
bill (see. I13) and by sec. 134 the damages include “the expenses Expenses of 
of noting and protesting.” noting and

In Banque Populaire v. Cave, 1895, 1 Com. Ca. 67, it was protest' 
held that the holder of a bill drawn abroad and dishonoured in 
England is entitled to recover no other charges than those pro­
vided by this section.

135. In case of the dishonour of a bill the holder may re- Recovery of 
cover from any party liable on the bill, the drawer who has sanie' 
been compelled to pay the bill may recover from the acceptor, 
and an endorser who has been compelled to pay the bill may 
recover from the acceptor or from the drawer, or from a prior 
endorser, the damages aforesaid. 53 V., c. 33, s. 57. Eng. s. 57.

As to the parties liable on a bill, see sec. 128 (acceptor), sec. 
130 (drawer), secs. 131 and 133 (endorser).

The “damages aforesaid” are provided for by sec. 134. 
Prior to 1906, the provisions of secs. 134, 135 and 136 were parts 
of one section.

136. In the case of a bill which has been dishonoured abroad Re-ex- 
in addition to the damages aforesaid, the holder may recover mtcîest™11 

from the drawer or any endorser, and the drawer or an endorser 
who has been compelled to pay the bill may recover from any 
party liable to him, the amount of the re-exchange with interest 
thereon until the time of payment. 53 V., c. 33, s. 57. Eng.

The corresponding provision of the English Act provides 
for the rwovery of re-exchange only “in lieu of the above dam­
ages,” whereas under the Canadian Act re-exchange may be 
recovered “in addition” to the damages provided for by sec.
134.

Apparently in the Canadian Act the word re-exchange is Re-ex- 
used to signify, not the whole amount of the damages (exclusive q(
of interest) as used in the English Art end 8S explained by mcanmg ° ' 
Bvles. ,T„ in Sus/- v. Pompe, 1860, 8 C.B.N.S. 538, 565, but the 
excess of those damages over the amount of the bill and the
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Sec. 136. expenses of noting and protest. (Cf. Willans v. Ayres, 1877, 
Re-ex- 3 App. Vas. 133, 144, and judgments in In re Gillespie, Ex parte
change, Robarts, 188«, 16 Q.B.D. 702, 18 Q.B.D. 286.)

* The wording of the Canadian Act renders inapplicable the
decision in In re Commercial Bank, 1887, 36 Ch. D. 522, in which 
it was held that the only damages which the holder of a bill 
dishonoured abroad can recover are the amount of the re-ex­
change, with interest then-on, as provided by sub-see. 2 of see. 
57 of the South Australian Act [see. 136], and that he has no 
option to sue for interest under sub-see. 1 [sec. 134].

This re-exchange must be distinguished from the expenses or 
damages in the nature of re-exchange which the person suing 
may have had to pay under the foreign law to the holder of a 
foreign bill drawn upon an acceptor in Canada. (Cf. In re Gil­
lespie, in notes to sec. 134.) .

The re-exchange in the sense used in the English Act, is 
ascertained by proof of the sum for which a sight bill (drawn 
at the time and place of dishonour at the then rate of 
exchange on the place where the drawer or endorser sought 
to be charged resides) must be drawn in order to realize 
at the place of dishonour the amount of the dishonoured 
bill and the expenses const-qiicnt on its dishonour. (Be 
Tastet v. Baring, 1809, 11 East, at p. 269 ; Susé v. Pompe. 
fii/ira.) The expenses consequent on dishonour are the expenses 
of protest, postagi-, customary commission and brokerage, and. 
when a re-exchange bill is drawn, the price of the stamp. Chal­
mers, p. 196.

The holder is entitled to draw a re-exchange bill upon the 
party liable. If the drawee accepts and pays such bill, he fulfils 
his contract of indemnity. According to English practice the 
re-exchange bill is now seldom drawn, but the right of the holder 
to draw it is settled by the law merchant, and it is only by a 
reference to this suppose! bill that the re-exchange, in other 
words, the true damages in an action on the original bill, can be 
scientifically understood and computed. (In re Commercial 
Bank, 1887, 36 Ch. I), at p. 528.)

Transferrer 137. Where the holder of a bill payable to bearer nego- 
l,y delivery, r delivery without endorsing it, he is called a ‘trans­

ferrer by delivery,’
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2. A transfvrrer by delivery is not liable on the instrument. Sec. 137. 
53 V, c. 33, s. 58. Eng. s. 58. Liability of.

Xo person is liable as endorser who has not signed the bill Transferor 
iss1.131), but the transferor by delivery, by the act of negotiat- **y delivery, 
intr il gives a warranty to his immediate transferee, being a 
bolder for value, in the terms mentioned in sec. 138.

See see. 2 ns to “holder" and “delivery," and sec. 21 as to 
‘‘bill payable to bearer.”

As to negotiation, sec sec. 60.
A transfer by delivery is frequently spoken of as a sale of 

the bill. This is of course a different transaction from the sale 
of a hill or draft payable in another place as a means of enabling 
the buyer to remit money. Cf. su/ira, pp. 135, 141.

138. A transferrer by delivery who negotiates a bill thereby Warranty 
warrants to his immediate transferee, being a holder forby
value,—

(«) that the bill is what it purports to be; Genuineness.
(h) that he has a right to transfer it; and, Right totransfer.
(f) that at the time of transfer he is not aware of any fact IJona 

which renders it valueless. 53 V., c. 33, s. 58. Eng. s. 58.

A transferor by delivery is not liable on the instniment 
(sec. 137), but as an incident of the contract of sale he warrants 
the genuineness of the instniment, like an ordinary vendor of a
chattel.

When the transferee discovers the defect in the bill, he must 
repudiate the transaction with reasonable diligence. (Pooley 
v. Itrown, 1862, 31 L.J.C.P. 134.)

Chalmers (p. 199) gives the following illustrations of this Liability o( 
section: transferor

, by delivery.
It. discounts with D. a bill payable to bearer without en- 

ilnrsing it. It turns out that, unknown to C., the amount of the 
hill had been fraudulently altered by a previous holder. D. can 
recover from C. the money paid. (Jones v. Rvde, 1814, 5 Taunt.
488: cf. Burchfield v. Moore, 1854, 23 L.J.Q.B. 261.)
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Sec. 138.
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transferor 
by delivery.

2. A bill broker discounts with a bank a bill endorsed in 
blank by the payee. The endorser absconds, and the signatures 
of the drawer and acceptor turn out to be forgeries. The bank, 
can recover the money paid front the broker. (Fuller v. Smith, 
1824, R. & M. 49.)

3. An agent gets a bank to discount a bill drawn and en­
dorsed in blank by his principal, and then pays over the money 
to his principal. The signature of the acceptor was a forgery, 
but the agent did not know it. The drawer fails. The hank 
cannot recover front the agent. (Ex parte Bird, 1861, 4 De G. 
â 8. 27S.)

4. The boni fide holder of a bill purporting to be drawn by 
A., accepted by B., and endorsed in blank by C., discounts it 
with a hanker. It turns out that the signatures of A. and B. 
were forgeries, and that C., whose endorsement was genuine, is 
insolvent. The banker can recover from the holder the money 
he paid. (Gurney v. Wontersley, 1854, 24 L.J.Q.B. 46; Merriam 
v. Wolcott, 1861, 85 Mass. 258.)

4



CHAPTER XLVI.

Discharge of Bill.

A bill is discharged when all rights of action on it are ex­
tinguished. The bill then ceases to be negotiable. (Cf. Hariner 

184», 4 Ex. 1, 4 R.C. 515.)
A bill may be1 discharged by payment in due course (sec.

139), by renunciation (sec. 142), by cancellation (secs. 143 and 
144), by material alteration (secs. 145 and 146). It is also dis­
charged when the acceptor is or becomes the holder of the bill, 
at or after its maturity, in his own right (sec. 141).

The discharge of a bill must be distinguished from the dis- Discharge of 
charge of one or more of the parties thereto, e.g., a particular *>il!shed 'from 
endorser may be discharged by want of notice of dishonour, SSiargenf' 
while the drawer and other endorsers remain liable on the bill ; party, 
or an endorser may be discharged as regards a particular party 
but not as against subsequent parties (cf. sec. 96).

Again, liabilities arising out of the bill transaction, as dis­
tinguished from liabilities on the bill itself, may or may not be 
extinguished by the discharge of the bill. For instance, if one 
of three joint acceptors pays a bill, it is discharged, but he per­
sonally has a right of contribution from his co-acceptors (Har- 
mer v. Steele, supra). If an accommodation acceptor pays a bill 
it is discharged, but he has a personal right of action for indem­
nity. If an acceptance be given for a debt, and the acceptance 
is paid, both the bill and the debt are discharged. Chalmers, 
p. 202.

The discharge of a party from his liability on a bill, as dis­
tinguished from the discharge of the bill, is also subject to the 
general rules of the provincial law of property and civil rights.
The liability may, in the province of Quebec, be extinguished 
bv payment, by novation, by release, by compensation, by con- 
fnsinn. hv prescription, etc.

Discharge of Bill.

139. A bill is discharged by payment in due course by or Payment, 
on behalf of the drawee or acceptor.
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2. Payment in due course means payment made at or after 
the maturity of the bill to the holder thereof in good faith aud 
without notice that his title to the bill is defective.

3. Where an accommodation bill is paid in due course by the 
party accommodated, the bill is discharged 53 V., c. 33, s. 59. 
Kug. s. 59.

The holder is entitled to receive payment in money, but may 
elect to receive satisfaction in any other form. For the pur­
pose of the discharge of a bill, payment includes any satisfaction 
which would be sufficient to discharge an ordinary contract. 
See, for instance, Grippe v. Davis, 1S43, 12 >1. & W. 159 (agree­
ment to set off another debt) ; Sibree v. Tripp, 1846, 15 M. & 
W. 23 (negotiable bill for less amount); Ford v. lleech, 1848, 
11 (j.B. 852 (agreement to suspend) ; Arsell v. Baker, 1850, 15 
(j.B. 20 (merger); ltelshaw v. Bush, 1851, 11 C.B. 207 (bill of 
third party) ; Woodward v. Pell, 1868, L.R. 4 (j.B. 55 (debtor 
taken in execution) ; Schroder’s case, 1870, L.R. 11 Eq. 131 
(payment in bonds).

But, inasmuch as the holder may, at or after maturity, re­
nounce his rights against any party (sec. 142), the law as to 
accord and satisfaction (strictly so-called) is perhaps inappli­
cable to bills of exchange. (Cook v. Lister, 1863, 13 C.B.N.8. 
at p. 593, 4 R.C. at p. 561.)

Part payment of a bill in due course operates as a discharge 
pro tanto. (Graves v. Key, 1832, 3 B. & Ad. 313, cf. Binder v. 
Cronkhite, 1898, 34 N.B.R. 498.)

As to payment of a smaller sum in satisfaction of a larger 
sum, sec Foakes v. Beer, 1884, 9 App. Cas. 605, 1 R.C. 370; hat 
provincial law governs the meaning of payment. In Ontario, 
for instance, hv statute a smaller sum may he accepted in satis­
faction of a larger sum. (R.S.O., 1897, c. 51, sec. 58(8).)

As to payment between banks through the clearing house, 
see Chapter XXVIII., supra, at p. 297.

As to when payment by a bank to an individual is complete, 
ef. Chapter XVIII., supra, at p. 212.

The payee of a note payable on demand takes also a mortgage 
to ni-eu re the debt. He then transfers the mortgage, receiving 
the amount of the note. This does not constitute payment of 
the note, and the payee may afterwards negotiate it to a holder 
in due course, (filassoork v. Balls, 1889, 24 Q.R.D. 13.)
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By or oil behalf of drawee or aeeeplor. Sec. 139.
This provision applies also to the maker of a note (sec. 186). Payment.
As to the effect of payment by the drawer or an endorser, 

see sec. 140.
Although a bill is discharged by payment, the acceptor paying 

may have his right of contribution from his co-acceptors, inde­
pendently of the bill.

A hill is accepted by three joint acceptors (not partners).
One of them pays it at maturity. The bill is discharged and 
cannot he again negotiated. It is immaterial that the acceptor 
who paid accepted the hill for the accommodation of the other 
two. (Mariner v. Steele, 1849, 4 Ex. at pp. 13, 14; cf. Bertram 
v. Caddy, 1838, 9 A. & E. 275.)

A joint and several note is paid at maturity by one of the 
makers. The note is discharged. (Beaumont v. Oreathead, 1846,
2 C.B. 494.)

Payment by a stranger does not discharge the hill according 
to English law.

A hill accepted payable at a hank and endorsed in blank 
by C. is sent to D. to collect. 1). improperly discounts it. To 
regain possession, D. goes to the acceptor’s hankers, pays in the 
amount of the bill and asks to have the bill given up to him, 
when the holder has been paid. This is done. The bill is not 
discharged. C. can sue the acceptor. (Deacon v. Stodhart, 1841,
2 M. & fir. 317 ; Thomas v. Fenton, 1847, 6 I). & L. 28, 38; ef.
Walter v. James, 1871, L.R. 6 Ex. 124, and sec. 140.)

C. is the holder of a dishonoured bill endorsed in blank. D. 
pays the amount and costs to C. in order to get the bill and sue 
on it. C. parts with the bill under the impression that D. has 
paid it on behalf of the acceptor. The bill is not discharged.
I>. ran sue the drawer. (Lyon v. Maxwell, 1868, 18 L.T.N.S.
28; and sec. 140.)

■II or after maturity.
Payment by the drawee or aceptor before maturity is valid 

between the immediate parties to the payment, hut does not 
operate as a discharge of the bill. The drawee nr acceptor be­
comes the purchaser of the bill, and. if the form of the bill per­
mits, may re-issue and further negotiate it. (Morlev v. Culver- 
well, 1840, 7 M. & W. 174,182; Attenborough v. Mackenzie, 1856,
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Sec. 139. 25 L.J. Ex. 244.) If however he holds it uutil maturity, the bill 
Payment. js discharged (sec. 141).

To the holder thereof in good faith and without notice.
Payment must be made to the holder or to some person auth­

orized to receive payment on his hehalt (cf. sec. 87).
See see. 2, as to holder, sec. 3, as to good faith, and sec. 56, 

as to defective title.
A bill is endorsed payable to John Smith or order. Another 

person of the same name gets the bill, and presents it. The ac­
ceptor pays it. The bill is not discharged. The acceptor is 
still liable to the real John Smith. (Cf. sec. 49; McEntire v. 
Potter, 1889, 22 Q.R.D. at p. 441.)

The endorser of a bill has obtained it by fraud. He presents 
it at maturity to the acceptor, who pays him in good faith. 
The bill is discharged. (Cf. Robarts v. Tucker, 1851, 16 Q.B. 
at p. 576.)

* Bij the party accommodated.
Accommodation bill is defined by sec. 55.
Primâ facie, the acceptor is the principal debtor and pay­

ment by him discharges the bill. But in the ease of an accommo­
dation bill, the person accommodated is the principal debtor, 
if the holder knows of the relation between the person accommo­
dated and the acceptor, and in any ease the person accommo­
dated is the person ultimately liable. Payment by him dis­
charges the bill and is a good defence to an action by the holder 
against the acceptor. (Cf. Cook v. Lister, 1863, 13 C.B.N.S. 
543, 4 R.C. 552; In re Oriental Commercial Bank, Ex parte 
European Bank. 1871, L.R. 7 Ch. at p. 102.)

A bill is accepted for the accommodation of the drawer. The 
drawer negotiates the bill, and then takes it up at maturity. 
Subsequently he re-issues it. The holder cannot sue the acceptor, 

> for the bill is discharged. (Cook v. Lister, supra.)

Renewal.
As noted under sec. 96, supra, a creditor who takes a bill for 

a pre-existing debt presumably takes it as conditional payment 
of the debt, the condition being that the bill so taken is paid at
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maturity. If the bill is dishonoured and the requisite proceed- See 139 
ings on dishonour are taken or waived, then the original debt Renewal
revives.

The same principles apply to the renewal of a bill. When a 
bill is given in renewal of a former bill, and the holder retains the 
former bill, the renewal, in the absence of special agreement oper­
ates merely as a conditional payment of the former bill. (Noad v.
Horn-hard, 1860, 10 L.C.R. 476, 8 R.J.R.Q. 473; cf. Lewis v.
Lyster, 1835, 2 C.M. & R. 704; Lumley v. Musgrave, 1837, 4 
Bing. N.C. at p. 15.) If the renewal hill he paid in due course or 
otherwise discharged, the original bill is likewise discharged 
(Dillon v. Rimmer, 1822,1 lling. 1(H)) ; hut if the renewal bill he 
dishonoured, then, the liabilities of the parties to the original 
bill (other than a surety who has been released by the extension 
of time given to the principal) revive, and they may lie sued 
thereon. (Ex parte Barclay, 1802, 7 Ves. jr. 597) ; Norris v.
Aylett. 1809, 2 Camp. 329.) Renewing a hill or note operates 

t ns nn extension of the time for paying it. lienee if a bill he 
renewed without the assent of all parties liable thereon as sure­
ties, the parties so liable are discharged. (Cf. Oriental v. Over- 
end, 1871. L.R. 7 Ch. 142; 1874, L.R. 7 ILL. 348; Torrance v.
Hank of B.N.A., 1873, L.R. 5 P.C. at p. 252.)

140. Subject to the provisions aforesaid as to an aecommo- Payment by) 
dation bill, when a bill is paid by the drawer or an endorser, it 
is not discharged ; hut.—

(a) where a bill payable to, or to the order of, a third party Give» rights, 
is paid by the drawer, the drawer may enforce payment 
thereof against tile acceptor, but may not re-issue the bill;

(ht where a bill is paid by an endorser, or when» a bill pay- Second 
able to drawer’s order is paid by the drawer, the party nc*“l‘“tion- 
paying it is remitted to his former rights as regards the 
acceptor or antecedent parties, and he may, if he thinks fit, 
strike out his own and subsequent endorsements, and again 
negotiate the bill. 53 V., c. 33, s. 59. Eng. s. 59.

A hill is discharged by payment in due course by or on behalf 
"f the drawee or acceptor, or, in the case of an accommodation

37—BASK ACT.
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See. 140. bill, by the party accommodated (see. 189). In either of these 
Payment by eases the payment which discharges the hill is that of the party 
drawer <ir ultimately liable. But except as aforesaid a bill is not din- 
endorser. charged by payment by the drawer or an endorser. The en­

dorser, or, where the hill is payable to the drawer’s order, the 
drawer, who pays the bill, is remitted to his former rights as 
against the acceptor or antecedent parties. He may sue the 
acceptor and the parties antecedent to himself, or he may 
strike out his own anil the subsequent endorsements and again 
negotiate the hill (Callow v. Lawrence, 1814, 3 M. & S. 95; cf. 
notes to sec. 67) and the payment by the drawer will be no answer 
to the holder’s action against the acceptor. (Jones v. Hrnad- 
hurst, 1850, 9 C.B. 173.)

The drawer's right to re-issue a bill which he has paid de­
pends on his being payee as well ns drawer. If the bill is pay­
able to. or to the order of, a third party, the drawer paying it 
may enforce payment against the acceptor, hut may not re-issue 
the hill. (Williams v. James, 1850. 15 Q.B. at p. 505.)

The C. Bank discounts a bill, which is accepted payable at 
the bank, and then endorses it away. At maturity it is presented 
to tin- bank and paid. It is a question of fact whether the hank 
paid as the agent and hanker of the acceptor, or whether it look­
up the bill ns endorser. In the latter case the hill is not dis­
charged and the bank can sue the drawer, or, if he be a customer, 
debit him with the amount of the bill. (Pollard v. Ogden, 1853, 
2 E. & B. 459.)

The endorser of a bill writes to the drawer promising to 
“retire” it, and accordingly takes it up before maturity. The 
bill is not discharged. (Elsam v. Denny, 1854. 15 C.B. 87; see 
at p. 94, ns to the meaning of “retire.” and ef. Ex parte Reed. 
1872, L.R. 14 Eq. at p. 593.)

A drawer or endorser who pays the hill is, like a surety, en­
titled to the benefit of any securities deposited by the principal 
debtor with the holder and retained by the holder at the time of 
the dishonour of the hill (Duncan Fox & Co. v. N. & R. Wales 
Bank, 1880. 6 App. Cas. 1). Querre as to the rights of the en­
dorsee to the securities if the drawer or endorser again negoti­
ates the bill. Chalmers, p. 208.

When a bill is paid wholly or in part by the drawer or by 
an endorser, and the holder retains possession of the bill, the lat­
ter holds as trustee for such drawer or endorser, as regards the
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amount received (Cook v. Lister, 1663, 13 C.B.N.S. at p. 596, 4 
K.l\ at p. 663). The liolder may sue iu his own name, but, in 
so far as he is a trustee for the drawer or endorser, any defence 
in1 set off available to the acceptor against such drawer or en- 
dorser will be available against the holder (see Chapter XL., 
*«/jrn. pp. 482-3.

141. When the acceptor of a bill is or becomes the holder 
i l il, at or after its maturity, in his own right, the bill is dis­
charged. 53 V., c. 33, s. 60. ling. s. 61.

It is no objection to the negotiability of a bill that it has dur­
ing its currency and before it was payable become the property 
nl one of several joint acceptors. Hut if at the time of maturity it 
is held by one of the acceptors,—that acceptor being entitled to 
..... . as well as liable to pay the amount of the bill,—the lia­
bility upon the contract of acceptance is discharged as to all the 
..... ptors. (Ilarmer V. Steele, 1849, 4 Ex. 1, 4 R.C. 515.)

In this latter ease it may be that the acceptor who has paid 
the bill may have a right of action against the other joint ac­
ceptors for contribution, if the state of accounts between them, 
or the terms on which they agreed with one another to become 
joint acceptors, should afford ground for such an action; but 
that action would not be on the contract of acceptance or on the 
bill, but on a different contract, arising out of the state of ac­
counts between the joint acceptors, or the terms on which they 
agreed together to accept; and the right to bring it would not be 
capable of being transferred by act of the parties, b.v endorse­
ment of the bill or otherwise. (lliid.)

The expression “in his own right” is not used in contradis­
tinction to a right in a representative capacity, but indicates a 
right not subject to that of another person and good against 
all the world. In Nash v. De Freville, [1900] 2 Q.B. 72, A. gave 
three notes to cover his indebtedness to the payee, and subse- 
qnently gave two more notes in substitution for the first three 
anil to cover further advances. All the notes were payable on 
demand and were given on the understanding that they should 
tint lie negotiated. The payee endorsed all five notes to B. 
Afterwards A. paid to the payee the amount due on the last two 
notes, and at a later date the payee obtained the five notes from

Sec. 140.
Payment by 
drawer or 
endorser.

Acceptor 
holding at 
maturity.
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Sec. 141.
Acceptor 
holding at 
maturity.

Renouncing

Against one 

Writing.

Holder in 
due course.

B. by fraud and handed them to A. In an action by B. against 
A. it was held that A., when he received back the notes, did not 
become holder for value, since the previous satisfaction of the 
notes by him was not a consideration given by him when he 
received back the notes, and that, as they were then overdue, he 
acquired no better title than the payee had, and that B. could 
therefore recover.

In view of the expression of opinion in Nash v. De F reville 
as to the meaning of the words “in his own right,” it is doubt­
ful whether these words affect the common law rule that if the 
acceptor or maker becomes tile administrator of the holder, the 
bill is not discharged, but if he becomes the executor of the 
holder, it is discharged. (Freakley v. Fox, 1829, !) B. & C. 180.)

The mode of discharge provided for by this section is called 
in the civil law confusio, and is recognized in the countries the 
law of which is founded on the civil law.

142. When the holder of a bill, at or after its maturity, aliso- 
lutely and unconditionally renounces his rights against the ac­
ceptor, the bill is discharged.

2. The liabilities of any party to a bill may in like manner 
be renounced by the holder before, at, or after its maturity.

3. A renunciation must be in writing, unless the bill is de­
livered up to the acceptor.

4. Nothing in this section shall affect the rights of a holder 
in due course without notice of renunciation. 53 V., c. 33, s. 
61. Eng. s. 62.

The words requiring the renunciation to be in writing were 
added in committee in amendment of the English bill. They 
alter the English law, and bring it into accordance with Scotch 
law. At common law a contract cannot be discharged by ac­
cord without satisfaction. The special rule ns to bills and notes 
partially reproduced in this section seems to have been con­
sciously imported into the law merchant from French law. 
(Foster v. Dauber, 1851, 6 Ex. at p. 852). This mode of dis­
charge is known in France as “remise volontaire,” and is re­
cognized in countries where the civil law prevails. See Chal­
mers, pp. 214-5, where the following illustrations are given :
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1. The holder of a bill at maturity tells the acceptor that S®0- 142- 
he renounces all claims against him, and gives up the bill to Renuncia- 
him. The bill is discharged. (XVhatley v. Tricker, 1807, 1
Camp. 35; Foster v. Dawber, supra.) wn ing"

2. The holder of a bill before it matures writes to the first 
endorser that he renotmecs all claim against him. The first and 
subsequent endorsers are discharged as regards such holder.
The drawer and the acceptor are not. (Cf. De la Torre v. Bar­
clay, 1814, 1 Stark. 7.)

3. The holder of a bill verbally agrees with the drawer that 
he will not exercise his right of recourse against him if a cer­
tain event takes place. The event happens. The drawer is not 
discharged, for this is merely an oral agreement to vary the 
effect of a bill as drawn, and not an absolute waiver of the 
drawer’s liabilities. (Abrey v. Crux, 1869, L.R. 5 C.l\ 37.)

4. The holder of a note payable on demand, being in a dying 
state, says that he wishes to forego the debt, and by his direc­
tions a memorandum is drawn up to the effect that the note is to 
In- destroyed as soon as it can be found. This is only the expres­
sion of an intention to cancel it, and does not operate as a re­
nunciation. (Re George, Francis v. Bruce, 1890, 44 Ch. D. 627 ; 
cf. Smith v. Gordon, 1883, 1 C. & E. 105, before the Act.)

5. B. makes a note in favour of C., who has lent him money.
('. afterwards hands the note to D., who is a devisee under B.’s 
will, and verbally renounces his rights. This is not a discharge. 
ilMwurds v. Walters, 118961 2 Ch. 157; aliter probably if I).
Inn! been an executor, not a devisee.)

As to a holder in due course, see sec. 56.

143. Where a bill is intentionally cancelled by the holder or Cancellation 
his agent, and the eoncellation is apparent thereon, the bill is of 1)1,1
discharged.

2. In like manner, any party liable on a bill may be dis- Of any 
charged by the intentional cancellation of his signature by the 8lgna,urpi 
holder or his agent.

3. In such case, any endorser who would have had a right of Discharge of
, • .. , . , endorser,recourse against the party whose signature is cancelled is also

discharged. 53 V., c. 33, s. 62. Eng. s. 63.
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Cf. sec. 144.
The holder of a bill strikes out the acceptor’s signature, in­

tending to cancel it. This is a waiver of the acceptance, and 
discharges the bill (cf. Sweeting v. liaise, 1829, 9 B. & C. at p. 
369; Yglesias v. River Plate Bank, 1877, 3 C.P.l). 60). Aliter, 
if the cancellation be not apparent, and the bill is negotiated to 
a holder for value before maturity. (Ingham v. Primrose, 1859, 
7 C.B.N.S. 82; as to the actual decision in this ease, see Bnxen- 
dale v. Bennett, 1878, 3 Q.B.D. at p. 532, 4 R.C. at p. 644.)

B. accepts the first part of a foreign bill drawn in a set of 
two, and sends it, as directed, to a bank to be held at the disposi­
tion of the holder of the second. The drawer, who is the holder 
of the second part, failing to discount it, cancels it, and directs 
the bank to deliver up the first to B. B. gets the first part and 
cancels his acceptance. B. is discharged, and if the drawer sub­
sequently issues a fresh second part, the holder cannot sue B. 
(Ralli v. Dennistoun, 1851, 6 Ex. 483, 4 R.C. 505.)

144. A cancellation made unintentionally, or under a mis­
take, or without the authority of the holder, is inoperative: Pro­
vided that where a bill or any signature thereon appears to have 
been cancelled, the burden of proof lies on the party who alleges 
that the cancellation was made unintentionally, or under a mis­
take, or without authority. 53 V., c. 33, s. 62. Eng. s. 63.

See, for instance, Raper v. Birkbeek, 1812. 15 East. 17, ac­
ceptance cancelled by referee in ease of need; Wilkinson v. John­
son, 1824, 3 B. & C. 428, endorsements cancelled by payer for 
honour: Novel I i v. Rossi, 1831, 2 B. & Ad. 757. acceptance can­
celled by bank where payable ; approved Castrique v. Imrie, 
1870, L.R. 4 ILL. 435; Warwick v. Rogers, 1843, 5 M. & Or. 
340. 373, acceptance cancelled by bank where payable ; Prince 
v. Oriental Bank, 1878, 3 App. Cas. 325, note cancelled by 
maker’s banker.

145. Where a bill or aeeeptanee is materially altered with­
out the assent of all parties liable on the bill, the bill is voided, 
except as against a party who has himself made, authorized, or 
assented to the alteration and subsequent endorsers ; Provided
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that where a bill has been materially altered, but the alteration See. 145. 
is not apparent, and the bill is in the bands of a holder in due 
course, such holder may avail himself of the bill as if it had not 
been altered, and may enforce payment of it according to its 
original tenor. 53 V., c. 33, s. 63. Eng. s. 64.

As to what alterations are material, see sec. 146.
At common law a material alteration, by whomsoever made 

(*.»/., bv a stranger: Davidson v. Cooper, 1843, 11 M. & W. at 
799, 13 M. & W. 343), avoided and discharged the bill, except 
as against a party who made or assented to the alteration 
(Master v. Miller, 1793, 4 T.R. 320, 2 R.C. 669: Hamelin v.
Rruek, 1846, 9 Q.B. 306; see Carriipie v. Beaty, 1897, 24 A.R.
309, where many of the cases are reviewed). A subsequent en­
dorsee of a bill so discharged could not sue on the bill. (Burch­
field v. Moore, 1854, 23 L.J.Q.B. 261.)

The proviso was introduced into the English bill in commit­
tee to mitigate the rigour of the common law rule in favour 
of the holder in due course. Chalmers, p. 217.

The word “apparent” in the proviso means an alteration Apparent 
which call be discerned by the holder. (Cunnington v. Peterson, “Iteration, 
isos, 29 O R. 346, dissenting from the dictum of Denman, •!., 
in Leeds & County Bank v. Walker, 1883, 11 Q.B.D. at p. 90 
to the effect that an alteration is apparent if the person sought 
to be made liable can at once discover by some incongruity on 
the face of the bill, and point out to the holder that it is not 
what it was, that is to say that it has been materially and fraudu­
lently altered even if the alteration is not an obvious one to all 
mankind.)

In Cunnington v. Peterson it appeared that the name of one Holdei in 
nf the alleged makers of a note was not signed by him or with 
his authority but was added to the note after some and before bill, 
others of the makers bad signed, and before the note came to 
the hands of the plaintiff, a holder in due course. Held that the 
alteration was not apparent and the plaintiff was entitled to re­
cover on the note as if it had not been altered.

A bill is accepted for £500. The stamp is sufficient to cover 
£4,000. After acceptance the drawer fraudulently niters the 
amount to £3,500, and the bill gets into the hands of a holder in
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•Sec. 148. due course. He can recover £500. (Scholfield v. Londesborough 
11895] 1 Q.B. 536; S.C. [1896] A.C. 514.)

A cheque for $5 is taken by the drawer to his bank and cer­
tified by it. The drawer afterwards fraudulently alters the 
cheque to one for $500, thereby largely overdrawing his account, 
and negotiates it to a holder in due course. The cheque is pre­
sented and paid. Next day the fraud is discovered, and the 
bank gives notice to the holder. The hank can recover $495 from 
the holder. (Imperial Bank v. Bank of Hamilton, |1903] A.C. 
49; cf. notes to sec. 50.)

The holder of a bill which has been avoided by a material 
can sue mi alteration cannot sue on the consideration in respect of which 
the consider-it was negotiated to him (Alderson v. Langdale, 1832 3 B & 
ation. i ad Ad. 660),

(1) unless the bill was negotiated to him after the alteration 
was made, and he was not privy to the alteration. (Burchfield 
v. Moore, 1854, 23 L.J.Q.B. 261 ; cf. Cundy v. Marriott, 1831, 
1 B. & Ad. 696) ;

(2) or unless, although the bill was altered while in his 
custody or under his control, he did not intend to commit a 
fraud by tile alteration, and the party sued would not have had 
any remedy over on the bill, if it had not been altered. (Atkin­
son V. Uawdon, 1835, 2 A. & E. 628; Sutton v. Toomer, 1827, 
7 B. & C. 416; Alderson v. Langdale, 1832, 3 B. & Ad. 660.)

Where a bill appears to have been altered, or there are 
marks of erasure on it, the onus is on the party seeking to en­
force the bill to shew that it is not avoided thereby. (Knight 
V. Clements, 18:18, 8 A. & E. 215; Clifford v. Parker, 1841, 2 M. 
& Or. 909; Tatum v. Catomore. 1851, 16 Q.B. at p. 746; Carias 
v. Tattersall, 1841, 2 M. & fir. 890.)

Material. 146. In particular any alteration,—
Date. (o) of the date;
Sum. (6) of the sum payable;
Time. (e) of the time of payment;
Place. (d) of the place of payment;
places* ^ *'.v *he addition of a place of payment without the accep­

tor’s assent where a bill has been accepted generally ; 
is a material alteration. 53 V., c. 33, s. 63. Eng. s. 64.
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As to the cases in which material alteration will make a bill 
void, see see. 145.

Sec. 146 is not exhaustive.
An alteration is material which in any way alters the opera­

tion of the bill and the liabilities of the parties, whether the 
change be prejudicial or beneficial (Gardner v. Walsh, 1855, 
5 E. & R. 83, 89; Boulton v. Langmuir, 1897, 24 A.R. 618; cf. 
Snffell v. Rank of England, 1882, 9 Q.B.D. 555, 568, 574-575). 
The materiality of an alteration is a question of law (Vance v. 
Lowther, 1876, 1 Ex. D. 176), and must he considered with refer­
ence to the contract itself and not with reference to the sur­
rounding circumstances. (Re Commercial Bank, Banque 
d’ llochelaga’s Case, 1894, 10 Man. R. 171.)

The following have been held to be material alterations in a 
bill:

1. All alteration of the date so as to postpone (as well as 
one to accelerate) the time of payment. (Outhwaite v. Luntley, 
1815, 4 Camp. 179; Hirschman v. Btidd, 1873, L.R. 8 Ex. 171.)

2. An alteration of the date of a cheque payable on demand. 
(Vance v. Lowther, 1876, 1 Ex. D. 176; Reitz v. Molsons Bank. 
1876. 40 IT.C.R. 253; Boulton v. Langmuir, 1897, 24 A.R. 618, 
although the effect is to make less interest payable. The con­
version of a bill payable after date into one payable after sight. 
(Long v. Moore, 1790, 3 Esp. 155*1.)

Rut an alteration to correct a manifest error was held to be 
immaterial. (Cf. Merchants Bank v. Stirling. 1880. 1 R. & (i. 
IX S ' 499 an accommodation note dated “6th, 1875” changed 
to “Sfh June, 1875," the 6th of June being a Sunday.)

3. The superscription upon the face of the hill and over an 
endorsement of a particular rate of exchange. (Ilirsehfeld v. 
Smith, I860, L.R. 1 C.P. 340.)

4. The addition of a new maker’s name to a joint and several 
note. (Gardner v. Walsh, 1855, 5 E. & R. 83; Carriqtie v. Rcatv, 
1897. 24 A.R. 302.)

5. An alteration of the place of payment, or an addition 
of » place of payment, without the acceptor's consent. (Tid- 
ninrsh v. Grover, 1813, 1 M. & S. 735; Burchfield v. Moore, 
1851. 3 E. & R. 683; McQueen v. MeTntvre, 1879. 30 C.P. 426.)

(Lorre, if the acceptor consents: see see. 146. See Walter 
V Gill,lev. 1833, 2 Cr. & If. 151 ; Mason v. Rradlev. 1843. 11 M. 
* w. at p. 594; Gihh v. Mather. 1832, 2 Cr. & M. at p. 262; 
Saul v. Jones, 1858, 28 L.J.Q.B. 37.

Sec. 146.

What le 
material 
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Sec. 146.
Material
alteration.

Immaterial
alteration.

6. An alteration in the number of a Bank of England note. 
(Suffell v. Bank of England, 1882, 9 Q.B.D. 555; Leeds Bank 
v. Walker, 1883, 11 tj.B.D. 84.)

7. An alteration in the crossing of a cheque. (Sec. 170, 
overriding Sitnmonds v. Taylor, 1858, 27 L.J.C.P. 248.)

8. The substitution of a particular consideration for the 
words “value received.” (Knill v. Williams, 1809, 10 East, 
431.)

9. The alteration of the sum payable. (Ilamelin v. Brack, 
1846, 9 Q.B. 306.)

10. The alteration of the time of payment. (Westloh v. 
Brown, 1878, 43 U.C.R. 402.)

11. The alteration of a specified rate of interest. (Sutton v. 
Toomer, 1827, 7 B. & C. 416.)

The alteration of a bill payable “with lawful interest” by 
adding the words “interest at six per cent.” (Warrington v. 
Early, 1853, 23 L.J.Q.B. 47.)

The insertion of a rate of interest in a clause providing for 
interest but with the rate left blank would be authorized by 
sec. 31.

In Fitch v. Kelly, 1879, 44 U.C.R. 578, it was held that there 
was sufficient evidence to shew that the note was altered (by 
the addition of the words “with interest at seven per cent.”) 
to conform to the original intention of the parties, and that the 
endorsers subsequently agreed to it.

12. The conversion of a joint note into a joint and several 
note. (Peering v. Hone, 1826, 4 Bing. 28; Banque Provinciale 
v. Amoldi, 1901, 2 O.L.R. 624.)

13. The intentional erasure of the name of a joint and several 
maker. (Nicholson v. Revill, 1836. 4 A. & E. 675.)

14. The alteration of marked cheque by the drawer’s making 
it payable to bearer instead of to order. (Re Commercial Bank, 
Banque d* Hochelnga’s Case. 1891, 10 Man. R. 171.)

The following alterations have been held to he immaterial.
1. Conversion of a bill or cheque payable to bearer into one 

payable to order. ( Attwood v. (Iriffin, i8241. 2 C. & P. 368.)
2. The conversion of a blank endorsement into a special en­

dorsement. (Ilirschfeld v. Smith, 1866, L.R. 1 C.P. 340: see. 
67.)

3. The alteration in the name of the firm to which a bill ia 
addressed so ns to correspond with the name in which it is ac-
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eepted, being the true name of the firm. (Farquhar v. Southey, Sec-1*6 
1826, 1 M. & M. 14.) Immaterial

4. The addition to a promissory note, in which no time of alteration, 
payment is expressed, of the words “on demand," which are
implied by law. (Aldous v. Cornwall, 1868, L.R. 3 Q.B. 573; 
tt. see. 23.)

5. Striking out the word "order" in a bill payable “to order 
of A. 1$. ” (Decroix v. Meyer, 1890, 25 Q.B.D. 343 ; S.C., [1891]
A.C. 620; ef. sec. 22.)

6. The alteration of the marginal figures. (Garrard v.
Lewis, 1882, 10 Q.B.D. 30; cf. sec. 28.)

7. The addition of an erroneous due date. (Fansliawe v. 
rect, 1857, 26 L.J. Ex. 314.)

8. The insertion of the words “pour aval" over a signature 
on the hack of a note, the person having signed above the payee 
snd as a guarantor. (Abbott v. Wurtele, 1894, Q.R. 6 S.C.
2M.1



CHAPTER XLVII.

Acceptance and Payment for Honour.

The sections relating to acceptance supra protest do not apply 
to promissory notes: see sec. 186.

A bill may be accepted (sec. 147)), or paid (sec. 153), 
supra protest for the honour of any person liable on the bill, nr 
for the honour of the person for whose account the bill is drawn. 
The last mentioned person is commonly called the “third ac­
count.”

Acceptance and Payment for Honour.

Acceptance 147. Where a bill of exchange has been protested for dis- 
«”r;iran0Ur honour by non-acceptance, or protested for better security, and 
protest. is not overdue, any person, not being a party already liable 

thereon, may, with the consent of the holder, intervene and 
accept the bill supra protest, for the honour of any party liable 
thereon, or for the honour of the person for whose account the 
bill is drawn. 53 V., c. 33, s. 64. Eng. s. 65.

As to dishonour by non-acceptance, see sec. 81, and ns to pro­
test generally sec sees. 113 and 114. As to protest for better 
security, see sec. 116.

As to the liability of the acceptor for honour, see see. 152.
The holder may refuse to allow an aeceptance for honour. 

He may desire to exercise his immediate right of recourse 
against the drawer and endorsers (see. 82). If a referee in ease 
of need is named in the bill, it is in the option of the holder to 
resort to him or not, ns the holder may think fit (see, 33).

As to the form of acceptance for honour, see sec. 151.
Acceptance for honour is an exception to the general rule 

that no one can become a party to a hill ipia acceptor who is not 
a proper drawee, or in other words, an addressee. (Steele v. 
MeKinlay, 1880, 5 App. Cas. 770, 4 R.C. at p. 232; cf. notes to 
mv. 131.)
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148. A bill may be accepted for honour for part only of the Sec. 148. 
sum for which it is drawn. 53 V., c. 33, s. 64. Eng. a. 65. In part'

An ordinary acceptance to pay part only of the amount for 
which the bill is drawn is a qualified acceptance (sec. 38), 
which the holder may refuse to take (sec. 83).

As to the holder’s option to allow an acceptance for honour, 
see see. 147.

149 Where an acceptance for honour docs not expressly Deemed to 
state for whose honour it is made, it is deemed to be an aecept- honour of 
tnce for the honour of the drawer. 53 V., c. 33, s. 64. Eng. s. drawer.
65.

Of. notes to sec. 151.

150. Where a bill payable after sight is accepted for honour, Maturity of 
its maturity is calculated from the date of protesting for non- yj”r 
acceptance, and not from the date of the acceptance for honour.
53 V., c. 33, s. 64. Eng. s. 65.

The English Act has the word “noting” instead of the word 
“protesting.” Of., however, secs. 118 and 119.

The section brings the law into accordance with mercantile 
understanding, and gets rid of an inconvenient ruling (see Wil­
liams v. Oermaine, 1827, 7 B. & C. 468 at p. 471) to the effect 
that maturity was to be calculated from the date of acceptance 
fur honour. Chalmers, p. 230.

See also sec. 45, which provides that where a bill is payable at 
sight, or at a fixed period after sight, the time begins to run 
from the date of the acceptance if the bill is accepted, and from 
tin date of noting or protest if the bill is noted or protested for 
non-aeeeptance, or for non-delivery.

151. An ueeeptance for honour ««pro protest, in order to be Require­
nt! id must,— meats.

(<i) be written on the bill, and indicate that it is an accept- Wiiting 
ance for honour ; and,
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(6) be signed by the acceptor for honour. 53 V., c. 33, s. 64.
Kng. s. 65.

It is sufficient if the acceptor for honour merely writes “ac­
cepted for honour,” or “accepted 8.1*." on the bill and signs 
his name underneath ; but it is usual for him to state for whose 
honour he accepts. Chalmers, p. 230.

If the acceptance does not expressly state for whose honour 
it is made, it is deemed to be an acceptance for the honour of 
the drawer (see. 149).

182. The acceptor for honour of a bill by accepting it en­
gages that he will, on due presentment, pay the bill according 
to the tenor of his acceptance, if it is not paid by the drawee, 
provided it has been duly presented for payment and protested 
for non-payment, and that he receives notice of these facts.

2. The acceptor for honour is liable to the holder and to all 
parties to the bill subsequent to the party for whose honour he 
has accepted. 53 V., c. 33, s. 65. Kng. s. 66.

Where a dishonoured bill has been accepted fo™ honour supra 
protest, or contains a reference in case of need, must be pro­
tested for non-payment before it is presented for payment to the 
acceptor for honour, or referee in case of need (see. 117).

The nature and effect of acceptance for honour is considered 
in the eases of Iloare v. Cazenove, 1812, 16 East 391. and Wil­
liams v. Germaine. 1827, 7 B. & C. 468. An acceptance for hon­
our is to be considered not as absolutely such, but in the nature 
of a conditional acceptance. It is equivalent to saying to the 
holder of the bill, “keep this bill, don’t return it. and when the 
time arrives at which it ought to be paid, if it be not paid by the 
party on whom it was originally drawn, come to me and you 
shall have the money.” (7 B. & C. at p. 477). It must be duly 
presented for payment to the original drawee, for “effects often 
reach the drawee, who has refused acceptance in the first in­
stance, out of which the bill may and would be satisfied if pre­
sented to him again when the period of payment had arrived” 
(16 East at p. 398). As to due presentment for payment, see 
sec. 86.
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As to preseutment for payment to the aceeptor for honour, Sec- >52. 
see sec. 94. Nature and

It seems an acceptor for honour is bound by the estoppels effect of ac- 
wliirh bind an ordinary acceptor, and also by the estoppels which tur
would hind the party for whose honour he accepted; as to which 
see sees. 129, 130 and 133. Chalmers, p. 232, citing Phillips v. 
ini Thurn, 1866, L.R. 1 C.P. at p. 471.

It is sufficient if the hill has been noted for protest before 
the hill is presented for payment to the acceptor for honour 
isw. 118). The formal protest may be extended at any time 
as of the date of the noting (sec. 119).

If the hill is dishonoured by the acceptor for honour, it must 
be protested for lion-payment by him (sec. 117).

153. Where a hill has been protested for non-payment, any Payment for 
person may intervene and pay it sti/ira protest for the honour proreüt 'Uim 
of any party liable thereon, or for the honour of the person for 
whose account the bill is drawn.

2. Where two or more persons offer to pay a bill for the if more tlum 
bouillir of different parties, the person whose payment will din-onc o(Icr- 
ehargo most parties to the bill shall have the preference.

3. Where the holder of a bill refuses to receive payment Refusal to 
»«/»•« protest, he shall lose his right of recourse against any jjj“'lvc p“y" 
party who would have been discharged by such payment.

I The payer for honour, on paying to the holder the amount Entitled to 
"f tin1 hill and the notarial expenses incidental to its dishonour, 1hI* 

i- entitled to receive both the hill itself and the protest.
5. If the holder does not on demand in such ease deliver up Liability for 

the hill and protest, he shall be liable to the payer for honour refu,,nR' 
in damages. 53 V., c. 33, s. 67. Eng. s. 68.

Prior to 1906 the provisions now contained in this and the 
next two following sections were all parts of one section, as they 
are in the English Act. In the revision, the order of the sub- 
sivtions has been aliens!.

It is not necessary that the formal protest should have been 
extended. Noting for protest is sufficient (sees. 118 and 119; 
Omilopulo v. Wider, 1851.10 C.R. 690, 4 R.C. 654).
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As the rights acquired by payment for honour supra pro­
test, see see. 155. The payment must be attested by a notarial 
act of honour (sec. 154).

The "protest” referred to in sub-sec. 4 means the protest for 
non-payment by the acceptor, and not protest for better security. 
The expense of protest for better security being a voluntary act 
for the benefit of the holder (sec. llfi) is not chargeable against 
the acceptor. (In re English Bank. Ex parte Bank of Brazil, 
11893] 2 Ch. 438, 444.)

164. Payment for honour supra protest, in order to operate 
as such and not as a mere voluntary payment, must be attested 
by a notarial act of honour, which may he appended to the pro­
test or form an extension of it.

2. The notarial act of honour must be founded on a declara­
tion made by the payer for honour, or his agent in that behalf, 
declaring his intention to pay the hill for honour, and for whose 
honour he pays. 53 V., e. 33, s. 67. Eng. s. 68.

This section is declaratory. (Cf. Ex parte Wvld, 1860, 2 
De 0. F. & .1. 642.)

166. Where a bill has been paid for honour, all parties sub­
sequent to the party for whose honour it is paid are discharged, 
but the payer for honour is subrogated for, and succeeds to both 
the rights and duties of the holder as regards the party for whose 
honour he pays, and all parties liable to that party. 53 V., c. 
33, s. 67. Eng. s. 68.

The most obvious ami advantageous course to Is- pursued 
by a man who desires to protect the credit of any party to a 
dishonoured bill, is simply to pay the amount to the holder and 
take the hill as an ordinary transferee. But the bidder may pos­
sibly object: for example, the bill may not have been endorsed 
in blank, and the holder may refuse to endorse even sans rrrnurs. 
In such an event a payment, supra protest, becomes essential. 
Byles, p. 273.
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The payer for honour lupra protest succeeds to the rights and Sec. 16*. 
duties of un endorsee from the person for whose honour he pays. 1’ayer for 
lie must give such person notice of dishonour, and may him- rogated"ul> 
«elf give notice to prior parties or avail himself of notice given 
in due time by the person for whose honour he has paid. (Good- 
all v. I'olhill, 1845, 1 C.B. 233; cf. sec. 96 and notes.)

All parties subsequent to the party for whose honour the bill Subsequent 
is paid are discharged. If the bill is paid for the honour of the 
drawer, the payer can look to the acceptor alone, as if there had nsyinent for 
ben no endorsers. The payer’s right of action against the honour, 
acceptor, however, is not subject to any right of set off which the 
acceptor would have had against the drawer, this not being an 
equity attaching to the bill. (In re Overend, Gurney & Co.
Ex parte Swan, 1868, L.R. 6 Eq. 344, 4 R.C. 375; cf. notes to 
ate. 70.)

•IS—BASK ACT.
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Lost Instrument.

At common law when a negotiable bill has been lost or de­
stroyed no action can be maintained either on the instrument 
or on the consideration for it (Crowe v. Clay, 1854, 9 Ex. 694. 
4 R.C. 648), even if the instrument is lost when overdue (Hans­
ard v. Robinson, 1827, 7 H. & C. 90), or if it is payable to order 
and not endorsed. (Ramuz v. Crowe. 1847, 1 Ex. 167.)

The fact that a bill has been lost or destroyed does not ex­
cuse the omission to demand payment or to give notice of dis­
honour (Thaekrav v. Blackett, 1812, if Camp. 164). Protest 
may be made on a copy or written particulars of a lost or de­
stroyed bill (sec. 120).

But if a bill or note not negotiable, i.e., an instrument pay­
able to the payee only and with words restraining transfer, be 
lost, it is conceived that an action will lie either on the bill or 
on the consideration, lfyles, 16th ed. p. 394. But the defendant 
may he entitled to require an indemnity under see. 157.

heal I iisteuinent».

156. Where a bill Inis been lost before it is overdue, the per­
son who was the holder of it may apply to the drawer to give 
him another bill of the same tenor, giving security to the 
drawer, if required, to indemnify him against all persons what­
ever. in case the bill alleged to have been lost shall be found 
again.

2. If the drawer, on request as aforesaid, refuses to give such 
duplicate hill, lie may be compelled to do so. 53 V., c. 33, s. 68. 
Eng. s. 69.

This section reproduces the effect of 9 and 10 Will. 3, c. 17, 
s. 3. That act applied only to inland hills for £5 or upwards. 
The remedy is still very inadequate, as it gives no power to ob­
tain an endorsement or acceptance over again. Chalmers, p.
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157. In any action or proceeding upon a bill, the court or Sec. 157 
a judge may order that the loss of the instrument shall not be Action on 
sut up, provided an indemnity is given to the satisfaction of theloNt 
curt or judge against the claims of any other person upon the I,Kiemnity‘ 
instrument in question. 53 V., c. 33. s. GO. Eng. s. 70.

Apart from this section, the holder of a lost bill cannot sue 
either on the bill or on the consideration. (Tessier v. Caillé,
1902, <^.R. 25 S.C. 207 : and ef. notes, supra.)

This section reproduces the provisions of 17 and 18 Viet., e.
125. with an extension of its provisions to all courts. Chalmers, 
p. 237.

It has been held that the section applies to non-negotiable in­
struments and gives the person liable on such instruments the 
right to require an indemnity. (Pillow v. I^spéranee. 1902, Q.
R. 22 S.C. 213.)

If no tender of an indemnity were made before suit, the 
curt may refuse the plaintiff the costs of the suit. (King v. 
Zimmerman. 1871, L.R. G C.P. 466; Banque Jacques Cartier v.
Strachan, 1869, 5 P.R. 159; Tessier v. Caillé, supra.)

In an action on a lost note, when the loss is pleaded, the plain- 
1 in should, in general, tender the defendant a proper bond of 
indemnity with a sufficient surety or sureties before applying 
t<> x,,t aside the plea under see. 157, in order to avoid paying the 

of this defence and of the application. (Orton v. Brett.
H'M. 12 Man. R. 448.)

Although the words of the statute are that an indemnity 
h- given “to the satisfaction of the court or a judge,H the 
vvurity may be left to the master to settle. (Ibid.)

The defence that the bill was lost before action brought must, 
in the superior courts, lie raised by plea, otherwise the plaintiff 
may recover by producing the ordinary secondary evidence.

RJiiokm v. Bidding. 1848, G C.B. 196; Charnley v Grundy.
K>4. 14 C.B. G08). And a judge had formerly no power to 
'•nl. r a stay of proceedings until an indemnitv he given. (Bvles. 
p. 394.)
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Bills in set.

Acceptance.

Uux in a Set.

Foreign bills are often drawn in parts called the first of ex­
change, the second, etc., all the parts in a set constituting one 
bill (sec. 158), The several parts are made on separate pieces 
of paper, each part being numbered and referring to the other 
parts (sec. 158). Each part usually contains a condition that 
it shall continue payable only so long as the others remain un­
paid. One part may be forwarded for acceptance, while the 
other is delivered to an endorsee, thus relieving him from the 
necessity of forwarding his part for acceptance, but giving him 
the endorser’s security immediately and diminishing the chances 
of losing the bill.

A part of a set (duplicata or exemplaire) must be distin­
guished from a "copy” (copie); cf. sec. 62.

Secs. 158 and 159 do not apply to promissory notes: see 
see. 186

Bill in a Set.

158. Where a hill is drawn in a set, each part of the set 
being numbered, and containing a reference to the other parts, 
the whole < f the parts constitute one bill.

2. The acceptance may be written on any part, and it must 
be written on one part only. 53 V., c. 33, s. 70. Eng. s. 71.

If one part of a set omit reference to the other parts, it be­
comes a separate hill in the hands of a holder in good faith. 
Chalmers, p. 888.

It has been held that an agreement to deliver up an unac­
cepted bill drawn in a set is an agreement to deliver up all the 
parts in existence (Kc rney v. West Grenada Co., 1856, 26 L.J. 
Ex. 15) ; and that a pel son who negotiates a bill drawn in a set 
is bound to deliver up a’l the parts in his possession, but by 
negotiating one part he docs not warrant that he has the rest. 
(Pinard v. Klockman, 1863, 32 L..T.Q.R 82.)
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As to the liability of a holder who endorses two or more parts '.Sec. 168. 
to different persons, see sec. 159.

The acceptance must be written on one part only. If the Acceptance 
drawee accept* more than one part, and such accepted parts get “*(bi *in * 
into the hands of different holders in due course, the acceptor 
is liable on every such part as if it were a separate bill (sec.
159).

159. Where the holder of a set endorses two or more parts Endorsing
to different persons, he is liable on every such part, and every "ne'pnrT'1
endorser subsequent to him is liable on the part he has himself
endorsed as if the said parts were separate bills.

'J. Where two or more parts of a set are negotiated to differ- Negotiation 
. , , , , . , , , . , „ .to differentml holders in due course, the holder whose title first accures is, holders.

as between such holders, deemed the true owner of the bill:
Provided that nothing in this subsection shall affect the rights Acceptance
of a person who in due course accepts or pays the part first pre- rôurae.
sented to him.

il. If the drawee accepts more than one part, and such Ml,rc ,'ll,none part
accepted parts get into tile hands of different holders in due accepted, 
course, he is liable on every such part as if it were a separate
bill.

4. When the acceptor of a bill drawn in a set pays it without 1‘art 
requiring the part bearing his acceptance to be delivered up to “c“‘Pte*l'

I,ini, and that part at maturity is outstanding in the hands of a
holder in due course, he is liable to the holder thereof. delivery.

5. Subject to the provisions of this section, where any one Discharge, 
part of a bill drawn in a set is discharged by payment or other­
wise, the whole bill is discharged. 59 V., c. 33, s. 70. Eng. s. 71.

The drawer signs all the parts of a set; an endorser doe* not Endorse- 
nlwavs sign all the parts that he holds. Inasmuch as the whole Plf.11? of , 
lull is discharged if any one part is discharged, it is doubtful 
whether an endorser, before paying a dishonoured hill, ean re­
quire all the parts which l>ear his endorsement to be delivered 
up to him or accounted for. (Cf. Société Générale v. Metropoli­
tan Rank. 1873, 27 L.T.N.R. at p. 8f>4.)

As to holder in due course, see sec. 56.
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Conflict or Laws.

Prior to 1906 the provisions now contained in sees. 160 to 
164 were all comprised in one section, as they are in the English 
Act, and all the clauses were governed by the words which intro­
duced the section, namely, “where a hill drawn in one country 
is negotiated, accepted or payable in another, the rights duties 
and liabilities of the parties thereto are determined as follows”:

Conflict of laws may arise between two or more provinces of 
the Dominion, and doubtless the word “country,” as used in sec. 
160, includes province.

As between different provinces, a conflict of laws may arise :
(1) in regard to the provisions of the Act which create special 
mles for the Province of Quebec, e.g., as to non-juridieal days 
(sec secs. 43 and 164) or protest (see secs. 114 and 162) : and
(2) in regard to matters not expressly or impliedly provided for 
by the Act and not governed bv the law merchant within sec. 10. 
Such matters include the law relating to capacity, limitations 
and prescription, set-off and compensation, evidence, principal 
and surety, joint and several liability, illegality, payment and 
discharge.

In theory questions of conflict of laws may arise in regard to 
this second class of matters between any two provinces, as they 
may between a particular province and a foreign country, hut 
practically the only conflict within Canada that is likely to arise 
is that between the Province of Quebec and one of the other 
provinces.

Capacity.
When laws conflict, capacity is for some purposes determined 

according to the tex domicilii of the contracting party, but for 
mercantile purposes it is probably determined by the lex loci con­
tractus. (Chalmers, p. 62; Westlake’s International Law. 4th 
ed., 1905. p. 43; Dicey’s Conflict of Laws. pp. 546. 547.)

Rut the courts of Quebec make no distinction in this respect 
between mercantile and other contracts. Thus, although under
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Quebec law a minor engaged in trade is deemed to be of age for 
all I 111- purposes of his trade, a minor domiciled in a country, 
the law of which gives no recourse against such minor, cannot 
validly oblige himself in that province in the course of his trade. 
(Uitieur on Conflict of Laws, 1898, p. 147, citing Jones V. Dick­
inson, 1895, Q.R. 7 S.C. 313.)

EriHi nee.
Evidence is governed by the law of the place where the action 

is brought or proceedings are taken. ( Leroux v. Brown, 1852, 
12 C.B. 801 ; cf. notes to sec. 160.)

The general rules of the English law of evidence prevail in 
Quebec in regard to commercial matters («pro. p. 26).

/. until I inn ami prctcription.
Limitation of action, also, is governed by the lex fori, if the 

lapse of time merely bars the remedy. (Garden v. Bruce, 1868, 
L.K. 3 C.I*. 300 ; Don v. Lippinann, 1837. 5 Cl. & F. 1, 5 R.C. 
930; Alliance Bank v. Carey, 1880, 5 C.P.D. 429; Davis v. 
Isaacs, 1887, 26 N.B.R. 292.)

But if the lapse of time exlinguishes the obligation accord­
ing In the law which governs the contract, ns i in Quebec, the 
obligation will la- held to be extinguished wheresoever it is sued 
an (Cf. Huber v. Steiner, 1835, 2 Bing. X.C. 202.)

Hil-off on<1 eompenmlion.
Set-off by English law is not a modification of a party’s obli­

gation but a matter incidental to the enforcement of it. and 
therefore belongs to the Irx fori. (Westlake, p. 294; Rouquette 
V. live,maun. 1875, L.R. 10 Q.R. at p. 641, 4 R.C. at p. 302.)

In Quebec a different rule would apply. Compensation eor- 
rcs|snids approximately to set-olf. But compensation may take 
place by the sole operation of law. and the efTeet is to extin­
guish the debts in so far as they correspond. Cf. Allen v. Kern- 
hie. 1848, 6 Moo. P.C. 315; Wilkinson v. Simson. 1838. 2 Moo. 
I*.<’. 275.

Haitint of interpretation or mmlifiratûm of obligation.
The law of principal and surety, joint and several liability, 

illegality, payment and discharge relates to the interpretation
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«nil legal effect of the contracta on a bill or to the modification 
of the obligation» of partira thereon. The queation whether the 
law of one country or province or that of another ia to govern 
must he determined by the rules laid down in sees. 160 to 164, or 
by the general rules of private international law.

These section» contain a set of rules ns to the law which is 
applicable to eases in which the contracts on a bill are entered 
into, or the obligations thereon lire to he performed, in different 
countries. For the most part the sections embody the general 
rules applieahle to eases of confliet of laws relating to contracts. 
If the provisions of the Act are inconsistent with such general 
rules, the Act governs (cf. Embirieos v. Anglo-Austrian Rank, 
[1905) 1 K.R. at p. 686), but the provisions of the Act are not 
exhaustive and cases may frequently arise in which recourse 
must be had to the general rules of private international law. 
(Cf. S.C.. [19041 2 K.R. at pp. 875-6.)

Conflict of Laws.

160. Where a bill drawn in one country is negotiated, 
accepted or payable in another, the validity of the bill as regirds 
requisites in form is determined by the law of the place of issue, 
and the validity as regards requisites in form of the supervening 
contracts, such as acceptance, or endorsement, or acceptance 
siil>ra protest, is determined by the law of the place where the 
contract was made : Provided that,—

(а) where a bill is issued ont of Canada, it is not invalid by 
reason only that it is not stamped in accordance with the 
law of the place of issue j

(б) where a bill, issued out of Canada, conforms, as regards 
nspiisites in form, to the law of Canada, it may, for the 
purpose of enforcing payment thereof, be treated as valid 
as between all persons who negotiate, hold or become par­
ties to it in Canada. 53 V.. c. 33, s. 71. Eng. s. 72.

Cf. see. 60. as to negotiation : 
see. 35, as to acceptance : 
see. 2. as to issue;
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see. 62, as to endorsement ; 
see. 147, as to acceptance supra protest : 
secs. 128 ft « q. as to the various contracts on a bill ; 
sec. 17, as to form of bill; 
sec. 176, as to form of note.

The general rules in regard to the form of contracts have been Formalities 
expressed by Westlake (4th ed., 1905, pp. 271-2) as follows: ' "V

■‘207. Subject to pro|H>sition 208, the formalities required r"nlrarlUs 
for a contract by the law of the place where it was made, the 
In loci contractus cell brati, are sufficient for its external validity 
in Kngland.” (fluepratte v. Young, 1851, 4 De (i. & 8. 217.)

“208. Hut a contract, although externally perfect according 
to the law of the plan1 where it was made, cannot be enforced 
in Kngland unless evidenced in such manner as English law re­
quires." (This doctrine being based on the maxim that the lex 
fori governs procedure; cf. Leroux v. Brown, 1852. 12 C.B.

"209. The formalities required for a contract by the law of 
the place where it was made are also necessary for its validity 
in Kngland” (c.g., recovery cannot be had upon a written con­
tract. which, by reason of the absence of a stamp, is not good 
In II», lex loci contractus).

See. 160 adopts the general rule that the formalities of a 
contract are governed by the law of the place where it is en­
tered into.

It also determines a question about which the English auth­
orities gave no dear result, namely, whether parties to a bill, so 
far as their liability depends on an endorsement made by a third 
party, contract to pay one who takes by an endorsement valid 
according to its own law, or one who takes by an endorsement 
valid according to the law of their contract. The question arises 
on instruments endorsed in blank in France, where such an en- 
iloracincnt does not transfer the property in a bill, though it 
'Iocs mi hv English law (see Trimhv v. Vingnier, 1884. 1 Bing.
VC 151; licbcl v. Tucker, 1867, L.R. 3 Q.B. 77: Bradlangh V.
I). Rin, 1868, L.R. 3 C.P. 538; cf. Alcock v. Smith, (18921 1 
• 'h at p. 237, and ef. proviso to sec. 161). The section has de­
cided the special question in favour of the forms required by the 
hr actus of the endorsement, which is in agreement with usual 
principles. Westlake, p. 292.

601 

Sec 180.
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See 160.

Except ion 
to general

Canada.

Transfer of 
chattel 
governed h> 
law of place 
of traii'fer

" Interpre-

Hut an «‘xception is made to the general rule by clause (b) 
of the proviso, which allows » hill which is formally valid ac­
cording to Canadian law to be validly issued out of Canada as 
between all persons who negotiate, hold, or beeome parties to it 
in Canada. Where a bill is drawn and endorsed out of Canada 
Upon an acceptor in Canada, the bill would be a Canadian bill 
as regards the acceptor, and the endorsement would be valid, if 
it conforms to the law of Canada even though it does not con­
form to the lex loci. (Re Marseilles Extension Co. Sinallpage’s 
and Brandon’s eases, 1885, 30 Ch. D. 598.)

Clause (a) of the proviso creates an exception to Westlake’s 
proposition No. 209, supra.

161. Subject to the provisions of this Act, the interpreta­
tion of the drawing, endorsement, acceptance or acceptance 
supra protest of a bill, drawn in one country and negotiated., 
accepted or payable in another, is determined by the law of the 
place where such contract is made: Provided that where an in­
land bill is endorsed in a foreign country, the endorsement shall, 
as regards the payer, he interpreted according to the law of 
Canada. 53 V.. o. 33, s. 71. Eng. s. 72.

An inland bill is a bill which is. or on the face of it purports 
to he. (a) both drawn and payable within Canada or (b) drawn 
within Canada upon some person resident therein (see. 25).

The rule of private international law. that the validity of a 
transfer of movable chattels must be governed by the law of the 
country in which the transfer takes place, applies to the trans­
fer of bills by endorsement (Enibiricos v. Anglo-Austrian Bank. 
119051 1 K.B. 677, following Aleoek v. Smith. [1892] 1 Ch. 
238. as a decision to that effect).

This proposition is independent of see. 161. unless the word 
“interpretation” in the section means the “legal effect” of the 
endorsement ([1905] 1 K.B. at p. 685).

Emhirieos v. Anglo-Austrian Bank was an action by the 
payee of a cheque against an endorsee who claimed under a forged 
endorsement which was good in the country where the endorse­
ment was made, although not good by English law (see see. 49). 
In Aleoek v. Smith, the hill was payable to hearer and the trans-
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hr was not by endorsement but by process of law in the See 161. 
sha|H' of a judicial sale. The transfer was valid accord­
ing to the 1er loci contractus because by that law an 
overdue bill, as this was, could be negotiated free from any 
«inities, but the transfer being that of a inland bill was equally 
valid within the proviso to see. 161 by English law, as there 
«ns it: fact no defeet in title of which the endorsee could have 
notice.

Itill drawn by A. in Buenos Ayres on B. in New York and 
endorsed in blank in Buenos Ayres. It is subsequently trans­
ferred to plaintiff in Quebec and action is brought there against 
the i ndorser after dishonour. The obligations of the endorser 
are governed by the law of the Argentine Republic and there- 
fore tin' endorser was discharged by the holder's failure to use 
diligence to collect the amount nut of the freight, hull and cargo 
before applying to the endorser. Interpretation means legal 
effect of the endorsement including the obligation of tin- partira 
thereunder, i London, etc.. Bank v. Maguire, 1895, Q.R. 8 S.C.
TW. when- many of the authorities are collected.)

In the case of a bill accepted in one country hut payable in I» placent 
another, perhaps the maxim, “ ran fro.risse unusquisque in co loco 
intelliqilur in quo ul solveret tc obligavit," would apply. But p|uco „f 
if not. then comes the question, what is the law of the place making?
•if acceptance, not as to bills accepted and payable there, but as
to hills ......>pted there and payable in another country? Pro-
hiihlv the 1er loci solutionis would be regarded. Charnier», p. 224.

Westlake (p. 293) lays down the proposition that “229.
The obligation incurred by accepting a bill is measured by the 
law- of the place where it is payable. It is a familiar example 
that tin allowance of days of grace is regulated by the law of
the ph.... of payment" (ef. see. 1641. If “interpretation" in
>«• 161 includes “obligation" as has been suggested (e.g.. Chal­
mers. p. 244, and cf. “legal effect" supra), this proposition is 
consistent with see. 161 only on the theory that the place of pay­
ment is the tme place of the making of the contract.

It is generally admitted that, on principle, the obligations of Obligations
an a....ptor of a bill of exchange should be interpreted by the ° “““P1"'
law of the country where the hill is made payable, and not as 
see 161 indicates, by the law of the country where the bill is 
am pled Dicey explains this anomaly by shewing that the rule 
expressed in the section was probably derived from Story, and
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Soc. 161. that it reproduces his words rather than his meaning. For 
Story really intended to lay down the rule that each contract 
embodied in a bill should be interpreted according to the law of 
the place of performance. Dicey, 606-7 ; Lafleur on Conflict of 
Laws. 182-3. Cf. Sanders v. St. Helen’s Smelting Co., 1906, 1 
East. L.R. 56.

Drawing The law governing the drawing and putting in circulation
endorse- or endorsing of a bill will in general be the law of the place 
ment. where the hill is signed, lmt if it is signed in one country and

delivered in another, the contract is made in the latter. (Chap­
men v. Cottrell. 1865, 34 L.J. Ex. 186; Home v. Rouquette, 187S. 
3 (j.R.D. 615, 521, 532-4; as to delivery, see sec. 39.)

Damages. As regards damages for default in payment, the place at
which each party to a bill undertakes that he himself will pay 
it determines with regard to him the fez loci contractus according 
to which his liability is governed. The acceptor is liable to pay 
interest at the rate fixed by the law of tin* place where the hill 
is payable (Cooper v. Waldegrave, 1840, 2 Beav. 282). But 
the drawer and endorsers do not contract to pay the money in 
the place on which the bill is drawn (cf. Horne v. Rouquette, 
1878, 3 Q.B.D. at p. 523), but only to guarantee its payment 
in that place by the acceptor, and in default of such payment 
they agree upon due notice to reimburse the holder in principal 
and damages at the places where they respectively entered into 
the contract. Story, sec. 315. The damages against the drawer 
are measured by he law of the place where the bill is drawn 
(Gibbs v. Fremont, 1853. 9 Ex. 25), and against each endorser 
by the law of the place where In? endorses. Story, r<h*. 314. Cf.. 
however, Hooker v. Leslie. 1868, 27 V.C.R. 295. and eases cited; 
North Western Bank v. Jarvis, 1888, 2 Man R 68

Legality »f The legality of the consideration as regards the drawer must
cotisidiTu- be determined by the law of the place when1 the hill was drawn.

(Stor>f v. McKay, 1888. 15 O R. 169.)
Nevertheless the doctrine that the drawer’s or endorser’s ob­

ligation is to be determined by the lex loei of the drawing must 
be accepted with some qualification.

Ohligat ion 
of drawer ' As the drawer and endorsers are in the nature of sureties
pndon^r "rf°r the due performance hv the acceptor of his obligation, it is

obvious that the law of the place where the bill is payable, which 
regulates such due performance, must affect their obligation by 
affecting that of the acceptor. Cf. Westlake, p. 393. and see
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Rouquette v. Overmann, 1875, L.R. 10 Q.B. 525 at pp. 536-7, See- 161 
4 R.(\ 287, at pp. 297-8, whore it is said that, at least as regards 
presentment for payment, protest and notice of dishonour, the 
liability of the drawer is to be measured by that of the acceptor, 
whose surety he is, and as the obligations of the acceptor are to 
be determined by the lex loci of performance, so also must be 
those of the drawer.

162. The duties of the holder with respect to presentment Law as to 
. iireeptance or payment and the necessity for or sufficiency holder.0 

of a protest or notice of dishonour, are determined by the law 
of the place where the act is done or the bill is dishonoured.
51V.. c. 33, s. 71. Eng. s. 72.

Cf. sec. 75, as to presentment for acceptance; 
see. 85, as to presentment for payment ; 
sees. 81 and 85, as to dishonour; 
see. 96, as to notice of dishonour; 
sees. 112 and 113, as to protest.

The propositions laid down by Westlake (pp. 294-5) on the 
subject dealt with in this section are:

“231. In case of (the dishonour of a bill) the necessity and 
sufficiency of demand, protest or notice of dishonour, by the last g[)ycrnH 
hohhr, in order to charge any other party to the bill, is deter- duties of 
mined by the law of the place where it is payable. *Mt holder

Rothschild v. Currie, 1841, 1 Q.B. 43 ; Ilirschfeld v. Smith,
R IC P 340; Home r. Rouquette, 1878, 3 <tvB D. 514;

Rouquette v. Overmann, 1875, L.R. 10 Q.B. 525.)
“232. But when an endorser has been made liable on a bill, 

the notice which he must give to his endorser, or to the drawer 
if there he no intermediate party, depends on the law governing 
the contract made by the endorsement to him or by the draw­
ing.”

Proposition 231 is a consequence of the principle of the lex 
ni lux. See. 162 appears to agree with it notwithstanding 

th '(range wording by which Parliament is made to say that the 
necessity of an act is to be determined by the law of the place 
fh'-n it is done, while it is just when an act has not been done 
that the question of its necessity arises. Westlake, p. 294.
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See. UK.

Special rule.

Currency.

As to proposition 232. the drawer of the bill, and each en­
dorser, contracts with the next following party to pay him on 
due notice of dishonour being given ; and such notice must be 
measured by the law of the contract, whenever no question arises 
about the formalities to be observed in a particular place. The 
doctrine of the pro(>osition is asserted by the judges in Horne 
v. Rouquette, supra, and according to Westlake, is not overruled 
by the Act. Sec. 162 must therefore In* interpreted as applying 
only to the last holder. The words “or is not done” must be 
understood after the word “done” in the section. Westlake, p. 
295

By see. 114, in the ease of an inland bill drawn upon any per­
son in the Province of (Quebec or payable or accepted at any 
place in the said province the parties liable on the said bill other 
than the acceptor are, in default of protest for non-acceptance 
or non-payment as the ease may be. and of notice thereof, dis­
charged. except in cases where the circumstances are such as 
would dispense with notice of dishonour.

163. Where a bill is drawn out of but payable in Canada, 
nnd the sum payable is not expressed in the currency of Canada, 
the amount shall, in the absence of some express stipulation, be 
calculated according to the rate of exchange for sight drafts at 
the place of payment on the day the bill is payable. 53 V., e. 
33, s. 71. Eng. s. 72.

Cf. see. 136.
The addition to a bill by the holder of words professing to 

fix the rate of exchange at which the bill is payable, as “at the 
rate of 25 fr. 75 c. for £1 value received,” is a material alteration 
which avoids the contract, as the rate of exchange at maturity 
might Is* lower than the rate mentioned. Hirschfeld v. Smith. 
1866, L.R. 1 C.P. at p. 353.

164. Where a bill is drawn in one country and is payable 
in another, the due date thereof is determined according to the 
law of the place where it is payable. 53 V.. c. 33. s. 71. Eng. 
s. 72.

Due date.
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Vf. notes to sec. 161. S®°- 164
Hy English law days of grace are allowed on bills payable 

after date. By French law they are not. A hill drawn in Paris loci 
on London is entitled to 3 days grace, but a bill drawn in Lon- 
don on Paris is not entitled to grace. (Rouquette v. Overmann, due date. 
1875. L.R. 10 Q.B. 525, at pp. 535-538, 4 R.C. 287. at pp. 296- 
2fW: ef. Bank of America v. Copland, 1881. 4 L.N. 154.)

A bill is drawn in England payable in Paris 3 months after 
date. After the bill is drawn, but before it is due. a “moratory” 
law is passed in France, in consequence of war, postponing the 
maturity of all current bills for one month. The maturity of 
this bill is for all purposes to be determined hy French law.
(I hid.)



CHAPTER LI.

defined.

Provisions 
as to bills
apply

Cheque
defined.

Cheques on a Bank.

The relation of a banker ami customer in regard to cheques 
has been already discussed in Chapter XVIII., supra, especially 
at pp. 221 and 212. In this chapter we are concerned with a 
cheque in regard to its characteristics as a negotiable instrument 
by the law merchant or, under the Act, as a bill of exchange 
drawn on a bank payable on demand.

PART III.

CHEQUES ON A BANK.

165. A cheque is a bill of exchange drawn on a bank, pay­
able on demand.

2. Except as otherwise provided in this Part, the provisions 
of this Act applicable to a bill of exchange payable on demand 
apply to a cheque. 53 V., c. 33, s. 72. Eng. s. 73.

A cheque under the Act is drawn upon a “bank” (t.e., an 
incorporated bank or savings bank carrying on business in Can­
ada : see sec. 2—the corresponding word in the English Act 
is “banker,” the definition of which is pointed out in the notes 
to sec. 2). It has been held that an instrument in the form of 
a cheque drawn on a private banker is not a cheque within the 
meaning of the Act, but a bill of exchange. (Trunkfield v. 
Proctor, 1001, 2 O.L.R. 326.) (Juarc, however, whether, inde­
pendently of the Act, such an instrument is not still a cheque by 
the law merchant.

If this section is read with see. 17, which defines a bill of 
exchange, a cheque may be said to be defined by the Act as “an 
unconditional order in writing addressed to a bank, signed by 
the person giving it, requiring the bank to pay on demand a 
sum certain in money to or to the order of a specified person, 
or to hearer.”
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A cheque must be payable on demand (i.e., expressed to be 8e°- 168- 
payable on demand or on presentation, or in which no time for 
payment is expressed: see. 23).

As to the other elements of the definition, see notes t< see.
17.

Bill and cheque compared.
A cheque is a bill of exchange because the Act declares it to 

be Mich, and, except as otherwise provided in this part (i.e., in 
wvs. 165 to 175), the provisions of the Act applicable to a bill 
of exchange payable on demand are made applicable to a cheque.

For many purposes a post-dated cheque is equivalent to a 
bill payable after date (see notes to sec. 27).

The Act apart, there are numerous dicta to the effect that 
a elmpie is a bill of exchange. A cheque is embraced within 
the definition of a bill of exchange and is analogous to it in many 

ta. i it, Mchcan v. Clydesdale Banking Co., IMS, 9 App.
Cas. at [ip. 106, 113; and eases cited in Boyd v. Nasmith, 1889,
17 O R. at pp. 44-5.) Rut a cheque and a bill of exchange are 
in tunny respects different.

It has been said that a cheque is “a peculiar sort of instru­
ment, in many respects resembling a bill of exchange, but in 
«unie entirely different. A cheque does not require acceptance; 
in the ordinary course it is never accepted; it is not intended 
fur circulation, it is given for immediate payment : it is not en­
titled to days of grace; and though it is, strictly speaking, an 
order u|Hin a debtor by a creditor to pay to a third person the 
whole or part of a debt, yet, in the ordinary understanding 
of persons, it is not so considered. It is more like an appropria­
tion of what is treated as ready money in the hands of the 
hanker, and in giving the order to appropriate to a creditor, the 
person giving the cheque must be considered as the person 
primarily liable to pay, who orders his debt to be paid at a par­
ticular place, and as being much in the same position as the 
maker of a promissory note, or the acceptor of a bill of exchange, 
payable at a particular place and not elsewhere, who has no 
right to insist on immediate presentment at that plaee.” (Parke,
K in Ramehnrn Mulliek v. I.iiekmeochund Rndakissen. 1854,
11 Moo. P.C. at pp. 69-70, 4 R.C. at pp. 465-6; ef. Serb1 v. Norton,
1841. 2 Moo. & Rob. 404.)

BAS* ACT.
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Sec. 165.

Bill and
cheque
compared.

Some of the points of resemblance between a bill and a 
cheque are now embodied in the Act as a result of sec. 165 which 
makes applicable to cheques the provisions applicable to a bill 
payable on demand.

Some of the differences between the two instruments are ex­
pressed in the provisions referred to in the exception to sub-sec. 
2 of that section. Other differences must also be noted which are 
only implied in the Act or which indicate a real distinction be­
tween the nature of a bill and that of a cheque.

To speak of a cheque as an “appropriation” of money in the 
hands of the banker is misleading. A cheque, like a bill, does 
not operate as an assignment of funds in the hands of the drawee 
available for the payment thereof (see. 127); the holder cannot 
sue the bank which dishonours a cheque. (Ilopkinson v. Forster,
1874, LB. 19 Eq si p 76, '• B.C. at 1» 767; Boyd v. Nasmith, 
1889, 17 O.R. at p. 45.)

A11 exception to the general rule that a cheque does not 
operate as an assignment of funds in the hands of the bank is 
made by clause (6) of sec. 166 in favour of the holder of a 
cheque to the extent to which the drawer has been discharged 
by the holder’s neglect to present the cheque for payment within 
a reasonable time of its issue. See notes to sec. 166 where the 
difference in the position of the drawer of a bill and the drawer 
of a cheque in regard to presentment for payment is noted.

Reing a bill payable on demand, a cheque is not entitled to 
days of grace (sec. 42).

A bank which has sufficient funds in its hands belonging to 
its customer is liable to him if it dishonours his cheque (supra, 
p. 211), whereas the drawee of a bill, in the absence of contract, 
is not bound to accept, or, in the case of a demand bill, to pay, 
a bill drawn upon him, even if he has sufficient funds of the 
drawer in his hands. (Cf. Goodwill v. Robarts, 1875. L.R. 10 
Ex. at p. 351, quoted in Chapter II., supra, pp. 22-3.)

The holder in the case of either a hill or cheque would have 
his recourse against the drawer (sec. 95), subject to the necessity 
of giving due notice of dishonour (sec. 96).

If the drawer of a cheque had not sufficient funds at the 
bank to meet the cheque, notice of dishonour would be dispensed 
with (see. 107). It has been held that protest in Quebec is un­
necessary as against the drawer of a cheque where the cheque has 
not been paid by reason of the failure of the bank. (Banque
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J h ci [Ui‘s Cartier v. Limoilou. 1899, Q.U. 17 S.C. at p. 224 ; cf. De Sec. 165. 
Serres v. Enard, 1899, (j.R. 17 S.C. 199.) Bill and

When Mr. llarou l'arke stated that “a cheque is not in- cheque 
tended for circulation, it is given for immediate payment,” he 
pointed out what is perhaps the inherent and essential difference 
lictween a cheque and a bill. A cheque, as being a bill, may, 
however, be transferred by endorsement and delivery, although 
it is payable to a named person and not to his order, provided 
it dis's not contain words prohibiting transfer or indicating an 
intention that it should not be transferable (sec. 22). It is not 
clear, however, that under the Act a cheque payable to bearer or to 
order can be made not negotiable except under the provisions in 
sivs. Iti8 to 175 as to crossed cheques. (National Bank v. Silke,
11891 ] 1 (j.B. at p. 438, 4 R.C. at p. 443.) As to crossed cheques, 
see next chapter, and as to the title of a person who takes a 
crossed cheque which bears on it the words “not negotiable,” 
sis' sec. 174. See, also, a discussion of the negotiability of 
cheques by K. E. MaeNaghten in l i Journal C.BJL 11906),
134, 221.

Notice of death of a customer who has drawn a cheque upon 
n bank, terminates the bank’s authority to pay the cheque (sec.
1*17) ; the death of the drawer of a bill usually has no effect! 
u|hiii the duties of the parties to the bill (see notes to sec. 127).

I'nder the Canadian Act a cheque and a bill of exchange are 
in the same position as regards payment upon a forged or un 
authorized endorsement, except that clause (1) of the proviso 
to sec. 49 contains a special provision applicable to cheques 
alone. The protection to a paying hanker afforded by sec. 60 of 
the English Act is not available to a bank in Canada: see notes, 
to sees. 49 and 50, supra.

Certification of cheque.
The practice of the drawee hank's certifying or “marking” 

a cheque is a common one in Canada and in the United States.
In England the marking is recognized only as importing a 
promise or undertaking to pay, as between hanker and banker, 
for the purpose of clearance. (See Paget on Banking, Chapter
VII )

In the United States there has been considerable conflict of 
' idieial authority as to the effect of such certification. The 
Negotiable Instruments Law, as enacted in the State of New York
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Sec. 1(15. and in the majority of the othei States, adopts the view that the 
Cert ideation certification of a cheque is equivalent to the acceptance of a bill 
of cheque. 0f exchange. For the opposite view, see article by Leslie J.

Tompkins reprinted from The American Law Register in 9 
Journal C.B.A. ( 19(12) 323, and sit some of the eases collected 
in ltoyd v. Nasmith, 1889, 17 O.R. 40.

In ( laden v. Newfoundland Savings Bank (1899] A.C. 281, 
A, drew a cheque payable to herself or bearer, presented it to 
the ledger-keeper of the drawee bank, who, by direction of the 
manager, certified it in the usual manner by writing his initials 
across it and handed it back to A. At the same time the cheque 
was charged to A. "a account in the books of the bank, and an 
entry made in A.’s pass-book. A. then deposited the cheque at 
the Newfoundland Savings Bank, which presented it for pay­
ment within a reasonable time, but before the cheque was so 
presented, the drawee bank suspended payment. It was con­
tended by A. that the initialing of the cheque had the effect of 
making it current as cash, but the Privy Council, in the absence 
of evidence of usage in favour of this contention, held that a 
cheque certified before delivery is subject, as regards its subse­
quent negotiation to all the rules applicable to uncertified 
cheques, and that the only effect of the certifying is to give the 
cheque additional currency by shewing on the face of it that it 
is drawn in gissl faith on funds sufficient to meet its payment, 
and by adding to the credit of the drawer that of the bank on 
which it is drawn. A. therefore failed to recover in an action 
against the Newfoundland Savings Bank. Cf. Re Commer­
cial Bank, Banque d' Ilochelagn’s Case, 1894. 10 Man. R. 171.

But if a cheque is certified or marked “good" by the drawee 
bank at the request of the payee or holder, the amount of the 
cheque being charged by the bank to the drawer’s account, and1 
if the payee or holder does not there and then require payment, 
the drawer is discharged from all liability either on the cheque 
or on the orii’inal consideration for which it was given (Boyd 
v. Nasmith, 1889, 17 O.R. 40; Banque Jacques-Cartier v. Limoi- 
lou, 1899, Q.R. 17 S.C. 211 ; Re Commercial Bank, Banque 
d’ Iloehelaga's Case, supra). The true ground upon which this 
proposition is baaed, is expressed by Street. J.. in the first case 
and by Mathieu, J., and White, J., in the second. Cf., also, 
foot note in 9 Journal C.R.A. at p. 323. The drawer’s whole 
contract is that upon due presentation the cheque will be paid.
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if the pnyee so desires. Tin* payee’s whole right is to present» Sec 165. 
the eheque and receive the money. The payee has no right a» Certification 
between himself and the drawer to present the eheque for any °f cheque, 
purpose except payment, and if, when he presents the cheque 
and ascertains that the hank is prepared to pay it, lie elects not 
to draw the money at once, he thereby accepts in place of pay­
ment. the hank’s undertaking to pay. The drawer’s whole 
obligation is performed, and the amount of the cheque is with­
drawn from his control and charged to his account.

But in the case of a ch«»que certified before delivery, no pre­
sentment at the time of the certification is made by the payee 
or holder who alone is entitled to present the eheque for pay­
ment. and therefore In* cannot be said to have elected to accept 
the hank’s undertaking to pay in place of actual payment, lie 
it still entitled to present for payment and, if lie so desires, to re­
ceive the money.

The drawer is not liable upon the original consideration, 
unless the contract of the drawer of the cheque is broken, hut 
in the case of a cheque certified or marked at the request of the 
payi*e-holder, the drawer’s contract is fully performed. The 
cheque is duly paid and therefore the payment or satisfaction 
«if the original consideration by the giving and taking of the 
cheque becomes absolute. Cf. notes to sec. 06 ns to “Payment 
bv bill,’’ ami see 1,égaré v. Arennd. 1805, (J.R. 0 S.f1. 122.

'rin- particular form of the certification seems to lx* immater­
ial. The certification may be, and often is, more formal than it 
wa< in (laden v. Newfoundland. Sometimes the hank stamps 
ti|xm the eheque the word “certified” or “accepted” followed 
by the «late ami the name of the bank. In Imperial Bank v.
Bank of Hamilton, [1003] A.C. 40, the form was. “Bank of 
Hamilton. Toronto. Entered January 25, 1807” (s«x* 31 O.K. 
at p 1011. In Banque Jacques-Cartier v. Limoilou the cheque 
i> spoken «if in the judgments ns having been “aeepted.”

In Keane v. Beard. 1860. 8 O.B.N.S. 372. it was sngg«*sted 
that there is nothing to prevent a banker froth accepting a 
cheque, if he chooses, though in practice it is not done. Chal- 
mers (p. 240) says “a cheque is not intended to be accepted, 
but at common law there is no objection to the acceptance of a 
<*h«*que. if th«* holder lik«is to take it in lieu of payment.”

But ns between the payee or holder and the drawer, the 
former has no right to present for any purpose other than pay-
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ment (Hoyd v. Nasmith, 1889, 17 O.R. at p. 41). Having re­
gard to see. 166. the Act seems to contemplate only one present­
ment. i.r., presentment for payment. (Hampie Jacques-Cartier 
v. Limoilou, 1899, Q.R. 17 S.C. at pp. 215 and 223.)

The fact that certification of a cheque after delivery at the 
instance of the holder discharges the drawer indicates that such 
certification is not equivalent to an acceptance, notwithstanding 
that the certification takes the form of an acceptance. Cf. notes, 
supra, as to certification of cheques.

In Rose-Relford Co. v. Rank of Montreal, 1886, 12 O.R. 544, 
the Rank of M. permitted another hank to issue a cheque upon 
the face of which appeared the words “payable at the Rank of 
M., Toronto at par.” Held that the whole effect of the words 
was that the Rank of M. at T. would make no eharge for cash­
ing the cheque, and that the bank did not assume the risk of 
there being funds to meet it or lose the right to charge the 
amount back on ascertaining that there were no funds.

166. Subject to the provisions of this Act,—
(n) where a cheque is not presented for payment within a 

reasonable time of its issue, and the drawer or the person 
on whose account it is drawn had the right at the time of 
such presentment, as between him and the hank, to have 
the cheque paid, and suffers actual damage through the 
delay, he is discharged to the extent of such damage, that 
is to say, to the extent to which such drawer or person is a 
creditor of such bank to a larger amount than he would 
have been had such cheque been paid;

(h) the holder of such cheque, as to which such drawer or 
person is discharged, shall bo a creditor, in lieu of such 
drawer or person, of such bank to the extent of such dis­
charge. and entitled to recover the amount from it.

2. In determining what is a reasonable time, within this sec­
tion, regard shall be had to the nature of the instrument, the 
usage of trade and of banks, and the facts of the particular case.

71
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By virtue of sees. 85 and 86, the endorser of a cheque, like the Sec lti6- 
endorser of a bill payable on demand, is discharged unless pre­
sentment for payment is made within a reasonable time after
endorsement.

The drawer of a cheque, however, is in a very different posi- Drawer, un- 
tion from the drawer of a bill in respect to presentment for j^e 
payment. charged il

At common law the omission to present a cheque for payment cheque not 
di<l not discharge the drawer until six years had elapsed, unless JJjJJJJ a 
some injury resulted to him from the delay, as for instance where reasonable 

ind waa l«by the failure of the banker (Robinson v. jÿy»jinless 
llnwksford, 1846, 0 Q.B. 51; Laws v. Rand. 1857, 3 C.B.N.S. (rod.
442>. But if a chifpie was not presented within a reasonable 
time and the drawer suffered actual damage by the delay, the 
drawer was absolutely discharged, even though the damage 
suffered was h*ss than the amount of the cheque, e.g.t where the 
bank failed but ultimately paid a substantial portion of its 
liabilities. (Alexander v. Burchfield. 1842, 7 M. & G. 1061.)

The rigour of the latter part of the common law rule has
.... . mitigated by the provisions of sis1. 166—introdueed in the
House nf Lords by Lord Braimvell when the English bill was 
More Parliament.

The drawer of a bill payable on demand is discharged if it 
!' rot presented for payment within a reasonable time after its 
issue (see. 86); tile drawer of a eheque in such a ease is dis* 
rluirged only if he had the right at the time of presentment as 
between him and the bank to have the cheque paid and suffers 
actual damage through the delay, and only to the extent of such 
damage (sin*. 166).

The former part of the common law rule is impliedly pre­
served by the Act, namely, that if the drawer does not suffer 
damage by the delay, the holder may present a eheque within 
an> period not exceeding the period of limitation of aetion or
prescription.

(’lause (b) of this section has adopted the principle of the 
civil law and modifies the general rule of «ec. 127 (cf. notes to 
sec. 165) that a cheque does not operate as an assignment of 
funds in the hands of the bank. If the drawer is discharged 
under clause (a), the holder may recover from the bank. ï.e., 
mit nf the drawer’s funds, to the extent to which the drawer is 
discharged (Banque Jacques-Cartier v. Limoilou, 1890. Q.R.
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17 S.C. at p|*. 222-3). The liability is in the alternative. The 
drawer and the hank are not jointly and severally. (Ibid.)

If the drawer had no funds to his credit, hut was authorized 
to overdraw to the amount of the cheque, the drawer would pro­
bably still he dischargid, hut the holder could not prove against 
the estate of the hank.

Ifrasonablr time.
Sub-sec. 2 perhaps introduces a new and less rigorous mea­

sure of reasonable time. The common law rule is stated hv 
Chalmers (p. 2f»l), as follows:—

(1) If the person who receives a cheque and the * *r on 
whom it is drawn arc in the same place the cheque must, in the 
alwence of speeial circumstance* (Firth v. Brooks. 1861, 4 L.T. 
X.S. 467), he presented for payment on the day after it is re­
ceived. (Alexander v. Burchfield, 1842. 7 M. & (!r. 1061.)

(2) If the person who receives a cheque and the hanker on 
whom it is drawn are in different places, the cheque must, in 
the absence of special circumstances, lu» forwarded for present­
ment mi tin- day after it is received, and tin- agent to whom it 
is forwarded must, in like manner, present it or forward it on

i ivi it Hare i H« nt>. 1861, i" L.J C I’ 
302: Vrideaux v. Criddle. 1869. L.R 4 <}.H. 4Ô.V. Hcvwoml v. 
Vick-ring. 1S74. L.R. 9 Q.B. 428.)

(3) In computing time non-business days must he excluded 
(see. 6 i . and when a cheque is crossed, any delay caused hy pre­
senting the cheque pursuant to the crossing is probably excused, 
(t'f. Alexander v. Burchfield. 1842. 7 M. & fir. at p. 1067: since 
this case the crossing of cheques has received legislative sanc­
tion.)

As to unreasonable delay in presentment of cheque in view 
of the evidence as to the usage of trade and hanks, and the fact* 
of the particular case, sec Banque Jacques-Cartier v. Limoilou, 

where it was held that a cheque issued on the 11th of 
the month and pn-sented on the loth was not presented within 
a re a si 'time. ('f. Began- v. Arcand. 1895. (J.R. 9 S.(\ 122. 
where one day’s delay was held to he unreasonable in view of the 
fact that it was known that there had been a run on the hank 
and that suspension of payment was likely to follow.

6

3

0
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The question of reasonable time for the purposes of see. 166 Sec. 166. 
must be distinguished from the question of reasonable time Reasonable 
under other sortions of the Act. By sec. 70 a bill payable on de- time f<»r^ 
maud is deemed to be overdue, so that it can he negotiated only ,,ur 
Hiibjeet to any defect of title affecting it at its maturity, when 
it appears to have htwn in circulation for an unreasonable length 
of time; see notes to that section as to cheques. Cf., also, sec. 77, 
which is applicable only to bills payable at sight or after sight.

167. The duty and authority of a bank to pay a cheque Authority 
drawn on it by its customer, are determined by,—

•i) countermand of payment ;
b) notice of the customer’s death. 53 V., s. 33, s. 74.

Cmnitrrmand of jtaf/mfnt.
If a bank refuses to pay an unmarked cheque the holder has 

no action against the bank (see notes to see. 165). If payment 
of such a cheque is stopped, the holder may look to the drawer 

Mdjean v. Clydesdale Bank, 1883, 9 App. Cas. 95) and en­
dorser^ subject to the provisions of the Act applicable to the 
rights and liabilities of parties upon the dishonour of a bill.

If payment of a ebnjue is stopped before it is presented, it 
' ' if it bail never l>mi given and the debt, if any, for which 

the cheque was given in payment remains subsisting. (Cohen 
' Hale. 1878, 3 tj.B.D. 371.)*

If a cheque has been certified by the drawee bank at the re- 
quest of the holder, it is to be considered ns duly paid (see notes 
to see. 165). It would seem clear that the drawer cannot count­
ermand payment. If the drawer assumed to stop payment of a 
certified cheque and the bank refused payment, the holder could 
' ver from the bank, not upon the cheque, which has been dis- 
'•harged by payment (sec. 139), but upon the undertaking to pay 
implied in the act of certification.

Ii the drawer of a cheque has it certified, he is entitled, be- 
f. ? delivery of the cheque, to have the certification cancelled 
an i the debit entry of the amount of the cheque reversed in the 
•""ks of the bank. But if the cheque has been delivered, the 
drawer cannot countermand payment so as to justify the bank

to pay. 

Counter 

Eng. Death.
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in refusing to pay the cheque to a holder otherwise entitled to 
present the cheque for payment.

A vendor of goods, after receiving payment, fraudulently 
sold them to another purchaser, who bought in good faith and 
gave his cheque in payment. This cheque was drawn on a hank 
at T., but was cashed by a hank at O. on payment being guar­
anteed by an endorser. The second purchaser, on being served 
with garnishee proceedings by the first, stopped payment of the 
cheque, and paid the money into court. The endorser, mean­
while, paid the hank at O., and now claimed the money in court. 
Held that he was entitled to it. (Wilder v. Wolf, 1902. 4 O.L.R.
I H

Sot ice of death.
Clause (h) is declaratory. The bank cannot charge the cus­

tomer’s account with cheques presented after notice to the hank 
of the customer’s death. (Hailey v. Jephcott, 1884. 9 A.R. 18».) 
Payment after the death hut before notice is valid. (Rogerson 
v. Ladhrokc, 1822, 1 Ring. 93.)

As to the effect of the death of the drawer of a hill, see notes 
to sec. 127.

When a firm of two partners has a hanking account and one 
dies, the authority of the surviving partner to draw cheques on 
the firm account is not determined. ( Backhouse v. Charlton, 
1878, 8 f*h. IV 444; Osher v. Dauncey, 1814, 4 Camp. 97.) In 
Quebec, partnership is dissolved by the death of one of the part­
ners, and the mandate and authority of the partners to act for 
the partnership cease with the dissolution, except for such acts 
as are a necessary consequence of business already begun. C. 
C., Art. 1897.

(ianiishrr order.
A bank is under no obligation to honour its customer’s 

cheques if it is served with a garnishee order, even though the 
balance to the customer’s credit exceeds the amount of the judg­
ment. If the bank honoured cheques subsequent to notice of the 
order, it would do so at its own risk, for it might turn out. for 
instance, that a portion of the money in the bank’s hands might, 
without the bank’s knowledge, be money of which the judgment 
debtor was trustee. That portion could not be ordered to he 
paid to the judgment creditor. (Rogers v. Whitelev. 1889. 23 
Q.n n. 238. f 1892] A C. at p. 238; cf. Yates v. Terry. [19011 1 
Q.B. 102.)



CHAPTER LII.

Crushed Chevi es.

Sub-sec. 7 of suv. 169 has no corresponding provision in the 
English Act In other respects sees. 168 to 175, relating to 
crossed cheques, are copied from the English Act with the ex­
ception of the substitution in the Canadian Aet of the word 
"bank” throughout for the word “banker,” and of “bank” 
in clause (o) of sub-see. 1 of see. 168 for “and company or any 
abbreviation thereof,” and the verbal alterations consequential 
on these changes.

Although the provisions of the English Act have been 
adopted in the Canadian Aet, the practice of using crossed 
cheques which is well known and frequent in England has never 
become usual and is in fact little understood in Canada.

The history of the English legislation in regard to crossed Historv of 
cheque* and the meaning of the provisions of the present Aet JjigE’jjtjon 
an- discussed by /. A. Lash, K.'C., in an article in 6 Journal C.
B.A. 1899) 166.

Long before any legislation on the subject the custom ex- 
istcil in England of crossing cheques either with the name of a 
particular bank or simply with the words “& Co.,” the popular 
impression being that such crossing restrained the negotiability 

! the eheque and made it payable, in the one case to the bank 
named, in the other only to some bank. It was held however in 
Bellamy v. Majorihanks, 1852, 4 Ex. .489, ( where the origin of 
the custom is explained), that such was not the effect of the 
crossing, but that the object and effect of crossing was merely 
to oblige the holder to present it for payment through a banker.

A statute of 1857, (19 & 20 Viet., c. 25), declared that a 
crossed draft should be “payable only to or through some 
banker ” Hut in Sinmionds v. Taylor, 1858, 4 C.R.N.8. 463, it 
was belli

1 that the statute applied only where, at the time of the 
presentment for payment the cheque bore the crossing on its face, 
and not to a case where the crossing had been obliterated by a 
thief so completely as to make the crossing invisible except on 
very minute inspection ;
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(2) that the crossing might be put on by one holder and 
taken off by another ;

(3) that the crossing was not part of the cheque itself, and 
therefore that an alteration in it would not avoid the instru­
ment.

In consequence of this decision the statute 21 & 22 Viet., c. 
79 was passed in 1858. This statute (1) made the crossing a 
material part of the cheque,

(2) made the obliteration of a crossing forgery,
(3) exempted a banker from liability for paying a cheque 

when the erowing or alteration did not plainly appear, “unless 
such banker shall have acted mala fide or been guilty of negli­
gence in so paying such cheque.**

The statute also authorized a holder to cross a cheque which 
had been issued uncrossed or to cross it with the name of a 
banker where it had been crossed simply “& Co.,*’ and provided 
that where a cheque was crossed with the name of a banker, the 
drawee bank should not pay the cheque to any other than the 
banker with whose name it was crossed.

Notwithstanding the last mentioned provision, it was held in 
Smith v. I’nion Hank. 1875, 1 Q.H.I). 31. 4 R.C. 436. that where 
the holder of a cheque had rendered it negotiable by endorsing 
it in blank, it was not rendered non-negotiable by the fact that 
he had also crossed it with the name of his own bank, and that, 
if the cheque was stolen, his bank was not liable to him in «lain­
ages for paying the cheque when it was presented through an­
other bank by a bona fide holder frr value to whom the cheque 
had been transferred by the thief.

Kneli of these decisions was a great surprise to tin* merchants, 
and at their instance “The Crossed Cheques Act, 1876“ was 
passed. That Act introduced tile “not negotiable” crossing, and 
gave a remedy to the true owner of a crossed cheque if it should 
be paid contrary to the crossing. It has been embodied, with 
some slight modifications indicated below, in the Rills of Ex- 
<Change Art tecs. 168 to 175

Crossed Cheques.

168. Where a cheque bears across its face an addition of.—
(a) the word ‘bank’ between two parallel transverse lines, 

either with or without the words ‘not negotiable’; or.



52. CBOSSED CHEQUES. 621

(b) two parallel transverse lines simply, either with or with- Sec- l**8- 
out the words 4not negotiable’;

biii’Ii addition constitutes a crossing, and the cheque is crossed General, 
generally.

2. Where a cheque bears across its face an addition of the Special 
name of a bank, either with or without the words ‘not nego­
tiable,’ that addition constitutes a crossing, and the cheque is 
crossed specially and to that bank. 53 V., c. 33, s. 75. Eng. s.
76.

A cheque may be crossed in six ways: (1) with two parallel Various 
transverse lines, (2) with the word “bank” between two parallel w*ye °f 
transverse lines, (3) with the name of a particular hank, or in cheque* 
any of these three forms with the added words “not negotiable.”

When a cheque bears across its face an addition of the name 
of a particular bank, with or without the words “not negoti­
able,” and either between two parallel transverse lines or not, 
it is crossed specially and to the bank named. In the other cases 
mentioned, the crossing is general.

The effect of adding the words “not negotiable” is that the 
person taking it does not acquire and cannot give a better title 
t" the cheque than that which the person from whom he took it 
had (m*c. 174).

The crossing in any of the six ways may be made by the 
drawer. If the cheque is issued uncrossed, the holder may cross 
it in any of the six ways. If it is crossed generally, the holder 
may cross it specially. If it does not bear the words “not negoti­
able.” the holder may add them. If it is once crossed specially, 
the crossing cannot be aliens! otherwise than by the addition 
of the words “not negotiable,” except in two cases: (1) the bank 
to which it is crossed may again cross it specially to another 
bank for collection ; (2) a crossed cheque may be re-opened or 
uncrossed by the drawer writing between the transverse lines the 
words **l*ay cash,” and initialling the same. See see. 169.

The crossing is a material part of the cheque and may not 
In* obliterated, or, except as above mentioned, added to or altered 
hv any person (sec. 170),

Where a cheque is crossed specially to more than one bank, 
• xc.pt when crossed to another hank as agent for collection 
(sec. 169). the draw’ee bank must refuse payment (see. 171).

By w hom
crossing may 
In* made 
and how it
nlhfwvd.

Payment of

cheque 
by tne
bulk*®
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Subject to the proviso of see. 172 and to see. 173, the drawee 
bank is liable to the true owner of the cheque for any loss he 
sustains by the payment of the cheque in three eases: (1) if 
the drawee bank pays a cheque crossed specially as in the last 
paragraph mentioned, (2) or pays any other specially crossed 
cheque otherwise than to the bank to which it is crossed, or a 
bank acting as the agent for collection of such last mentioned 
bank (3) or pays a generally crossed cheque otherwise than to 
some bank (sec. 172).

As to the liability of a bank which receives for a customer 
payment of a crossed cheque, where the customer has no title or 
a defective title, see sec. 175.

169. A cheque may be crossed generally or specially by the 
drawer.

2. Where a cheque is uncrossed, the holder may cross it gen­
erally or specially.

3. Where a cheque is crossed generally, the holder may cross 
it specially.

4. Where a cheque is crossed generally or specially, the 
holder may add the words .Vot negotiable.

5. Where a cheque is crossed specially the bank to which it 
is crossed may again cross it specially to another bank for col­
lection.

6. Where an uncrossed cheque, or a cheque crossed generally, 
is sent to a bank for collection, it may cross it specially to itself.

7. A crossed cheque may be re-opened or uncrossed by the 
drawer writing between the transverse lines, the words /’ey 
iash, and initialling the same. 53 V„ e. 33, s. 76. Eng. s. 77.

See notes to see. 168.
Sub-sec. 7 is not in the English Hills of Exchange Act. 

Chalmers (p. 259) says: “The drawer of a cheque sometimes 
strikes out a crossing at the request of the payee, and writes 
‘Pay cash’ on it. The Act does not sanction this practicei 
but it is difficult to see who in such case could have any effective 
remedy.”
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A crowing may not be obliterated or, except an authorized by 8“-199- 
this section, added to or altered, by any person (sec. 170).

The English Act of 1876 (see notes supra) in terms only 
authorized the “lawful holder” to crow a cheque. The words 
“to another bank |banker] for collection" have been sub­
stituted for the words “to another banker, his agent for collec­
tion." Sub-sec. 6 was not in the Act of 1876.

170. A crowing authorized by this Act is a material part Materially 
of the cheque.

2. It shall not be lawful for any person to obliterate or, ex- Altering 
eept as authorized by this Act, to add to or alter the crowing. cru,Mn*
53 V., c. 33, s. 77. Eng. s. 78.

This section reproduces the effect of sec. 6 of the English 
Act of 1876 (see notes, supra).

The various forms of crowing are provided for by see. 168.
As to when a crowing may be added to or altered, see see.

1119.
As to an obliteration whieh is not apparent, see sec. 172.
As to the effect of material alterations generally, see see.

145.

171. Where a cheque is crossed specially to more than one Crowed to 
bank, except when crossed to another bank as agent for eallee- „ne
lion, the hank on whieh it is drawn shall refuse payment thereof.
53 V., e. 33, s. 78. Eng. s. 79.

This section reproduces the effect of see. 8 of the English 
Act of 1876 (see notes, supra).

Where a eheque is crossed specially the bank to whieh it is 
crossed may again erow it specially to another bank for collec­
tion (sec. 169).

As to the liability of a hank which pays a cheque in contra­
vention of this section, see see. 172.

As there in no privity between the holder and the drawee of 
a cheque, a hank incurs no liability to the holder by refusing 
to pay. The only liability of the hank is to its customer, the 
drawer.
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Sec. 172. 172, Where the bank on which a cheque so crossed is drawn,
Liability for nevertheless pays the same, or pays a cheque crossed generally 
payment". otherwise than to a bank, or, if crossed specially, otherwise than 

to the bank to which it is crossed, or to the bank acting as its 
agent for collection, it is liable to the true owner of the cheque 
for any loss he sustains owing to the cheque having been so 
paid: Provided that where a cheque is presented for payment 
which does not at the time of presentment appear to be crossed, 

Bona fuie», or to have had a crossing which has been obliterated, or to have 
been added to or altered otherwise than as authorized by this 
Act, the bank paying the cheque in good faith and without 
negligence shall not be responsible or incur any liability, nor 
shall the payment be questioned by reason of the cheque having 
been crossed, or of the crossing having been obliterated or hav­
ing been added to or altered otherwise than as authorized by 
this Act, and of payment having been made otherwise than to 
a bank or to the bank to which the cheque is or was crossed, or 
to the bank acting as its agent for colle, tion, as the case may be. 
53 V., c. 33, s. 78. Eng. s. 79.

This section reproduces the effect of secs. 10 and 11 of the 
English Act of 1876 (see notes, supra).

Liability for Prior to 1906, this section and sec. 171 formed one section, 
payment"of “■* cheque so crossed’’ refers to a cheque crossed specially to 
cniiw»l more than one bank, except when crossed to another bank as 
;'Tr by agent for collection (sec. 171).

As to the other forms of crossing mentioned in this section, 
see sec. 168.

In a ease before the Act of 1876 a crossed cheque payable 
to order was stolen from the payee. Ilis endorsement was 
forged, and the cheque was paid in contravention of the cross­
ing to a person who gave value ill good faith. The drawer gave 
the payee another cheque. On these facts it was held (1) that 
the hanker had no right to debit the drawer's account with the 
first cheque, (2) that the payee who Inst the cheque might have 
recovered the amount from the person who received the money 
for it, hut (3) that the drawer, having allowed his account to be
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debited with the cheque, might himself recover the amount from 
the person who got the cash for it. (Bobbett v. Pinkett, 1876,
1 Ex. D. 368, at p. 372). The Act does not appear to affect this 
decision, but it gives an additional remedy against the hanker 
to the true owner, who, in the case referred to, would have been 
the payee. If the cheque had been payable to bearer, or had been 
endorsed in blank by the payee before it was stolen, there would 
Ih- no remedy apart from this section. (Smith v. Union Bank, 
1875, 1 Q.B.D. 31, unless the cheque was crossed “not negoti­
able.” Chalmers, p. 261.)

It is to be noted that the bank is protected only if it pays 
the cheque “in good faith and without negligence,” whereas 
under sec. 50 the protection of the Act extends to a payment! 
of a bill bearing a forged or unauthorized endorsement made 
“in good faith and in the ordinary course of business.” The 
difference is important, as by sec. 3 a thing is deemed to be done 
in good faith, within the meaning of the Act, where it is done 
honestly whether it is done negligently or not.

173. Where the bank, on which a crossed cheque is drawn, 
in good faith and without negligence pays it, if crossed gen­
erally to a bank, or, if crossed specially, to the hank to which it 
is crossed, or to a hank acting as its agent for collection, the 
hank paying the cheque, and if the cheque has come into the 
hands of the payee, the drawer, shall respectively be entitled to 
the same rights and he placed in the same position as if pay­
ment of the cheque had been made to the true owner thereof. 
53 V., c. 33, s. 79. Eng. s. 80.

This section reproduces the effect of sec. 9 of the Act of 1876 
(see notes, supra).

Ah to the forms of crossing mentioned in this section, see sec.
168.

As to the expression “in good faith and without negligence,” 
Fee notes to sec. 172.

174. Where a person takes a crossed cheque which bears 
on it the words ‘not negotiable,* he shall not have and shall not 
hi- capable of giving a better title to the cheque than that which

40—BANK ACT.
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had the person from whom he took it. 53 V., c. 33, s. 80. Eng.
s. 81.

This section reproduces the effect of the first part of sec. 12 
of the English Act of 1876 (see notes, supra).

A crossed cheque which bears on it the words “not negoti­
able” is put very much on the same footing as an overdue bill 
(sec. 70). It is still negotiable in the sense that it is subject to 
negotiation, but it does not possess the quality of negotiability 
which confers upon a holder in due course (see. 56) a good title 
to payment according to the tenor of the bill and irrespective 
of defects in the title of the transferor. Cf. Chapter XL., supra, 
p. 462. As to the negotiability of cheques, see also notes to sec. 
165, supra p. 611.

A bank which pays a cheque crossed “not negotiable” takes 
it at its own risk, and if it obtains payment of the cheque from 
the drawee bank, its title to the money so obtained is as defec­
tive as its title to the cheque itself, unless it comes within the 
protection of sec. 175. (Great Western v. London & County 
Ranking Co., [19011 A.C. 414, 422, 424.)

175. Where n bank, in good faith and without negligence, 
receives for a customer payment of a cheque crossed generally 
or specially to itself, and the customer has no title, or a defec­
tive title thereto, the bank shall not incur any liability to the 
true owner of the cheque by reason only of having received such 
payment. 53 V., c. 33, s. 81. Eng. s. 82.

This section reproduces the proviso to sec. 12 of the Act of 
1876 (see notes to sec. 174). It was held in Mathiessen v. Lon­
don & County Rank, 1879, 5 C.P.D. 7, that the proviso protected 
the collecting banker whether the cheque was crossed with or 
without the words “not negotiable,” for the proviso was to be 
construed as an independent section. The proviso was accord­
ingly re-enacted in the Rills of Exchange Act as a separate sec­
tion.

As to general and special crossings, see see. 168.
As to the expression “in good faith and without negli­

gence,” see notes to sec. 172.
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A thief stc;als a crossed cheque payable to order, and inserts 8ec. 176. 
his own name in the place of the endorsee’s. He then takes it Protection 
for collection to a Paris bank, which collects the cheque through 0,. l,“'lk 
its London agents. The endorsee can recover the amount from * ^ JJ 
the Paris bank. (Kleinwort v. Comptoir d’ Escompte, [1894] mont fora 
2 Q.B. 147; followed in Lacave v. Credit Lyonnais, [1897] 1 customer in 
Q.B. 148.) ST fa,th'

A bank collects a cheque for a person who has no account 
there, and who has had no previous dealings with it. lie is not 
a customer, and the bank is not protected. (Matthews v. Wil­
liams, [1894] The Reports, 267.)

C., having obtained by fraud a cheque which is crossed “&
Co., not negotiable,” takes it to a bank, which cashes it for him.
He has no account at the bank, but for many years the bank has 
been in the habit of cashing cheques for him. C. is not a cus­
tomer of the bank, and it is not protected by the section in ob­
taining payment of the cheque. (Great Western Ry. v. London 
and County Rank, [1901] A.C. 414.)

Prior to the Act a bank in dealing with a cheque drawn on 
another bank, stood unprotected against the risk of a signature 
on a cheque being forged, and if the bank dealt with such a 
cheque on the strength of a forged endorsement in a manner con­
trary to the rights of the tme owner, it was liable to an action 
by him (Gordon v. London City Bank, [1902] 1 K.B. at p. 262; 
where the scope of the present section is discussed). By the Act, 
the hank is now protected where, in good faith and without negli­
gence, it receives for a customer payment of a cheque crossed 
generally or specially to itself. It is not protected in the case 
of a cheque crossed specially to another bank or a cheque which 
comes to it uncrossed.

As to the protection afforded by the English Act to the drawee 
hank in paying an uncrossed cheque on the faith of a forged en­
dorsement, see notes to sec. 50.

A solicitor’s clerk steals a crossed cheque payable to his em­
ployer, forges the endorsement, and pays it into his own account, 
which is overdrawn. The bank receives payment of the cheque, 
and then places the amount to its customer’s account. The bank 
is protected by this section, and the fact that the customer’s 
account is overdrawn makes no difference. (Clarke v. London 
and County Rank, [1897] 1 Q.B. 552, as explained in Gordon 
v. London & Midland Rank, [1902] 1 K.B. at p. 270.)
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In Gordon v. London City Hank, 11903] A.C. 240, a mer­
chant’s clerk stole crossed cheques payable to order, forged his 
employer’s endorsement, and paid the cheques in to his own 
hanking account. The banker at once credited his account with 
the amount of the cheques, which were duly paid by the drawee 
bank. It was held that the bank in collecting these cheques did 
not “receive payment for a customer” but received payment for 
itself as holder, and was not protected by the section. The true 
owner was therefore entitled to recover the money. The “in­
convenient rule” (22 L.Q.R. 4f>2) established by this case is 
law in Canada, but has been died in England by 6 Edw. 
VII., c. 17. which provides that “a banker receives payment of 
a crossed cheque for a customer within the meaning of section 
eighty-two of the Hills of Exchange Act, 1882. notwithstanding 
that he credits his customer’s account with the amount of the 
cheque before receiving payment thereof.”

1



CHAPTER LUI.

Promissory Notes.

Prior to the Statute 3 and 4 Anne, c. 9., it was the opinion of 
Lord Holt and the majority of the judges that no action could 
be maintained, even by the payee, on a promissory note as n 
instrument, but that it was only evidence of a debt. The statute, 
however, made promissory notes “assignable and indorsable over 
in the same manner as inland bills of exchange are or may be, 
according to the custom of merchants.” Cf. Chapter XXXI., 
supra, p. 336.

While a promissory note continues in its original shape of a 
promise by one man to pay to another, it bears no similitude to 
a bill of exchange. When it is endorsed, the resemblance be­
gins; for then it is an order by the endorser upon the maker of 
the note (his debtor by the note), to pay to the endorsee. (Hey- 
lyn v. Adamson, 1758, 2 Burr, at p. 676, 4 R.C. at p. 452.)

Sees. 176 to 187, under the heading “Promissory Notes,” 
compose Part IV. of the Act.

It is enacted by sec. 186 that, except as in that section pro­
vided, and subject to the provisions of this Part, the provisions 
of the Act relating to bills of exchange apply, with the necessary 
modifications, to promissory notes, and that in the application 
of such provisions the maker of a note shall be deemed to cor­
respond with the acceptor of a bill, and the first endorser of a 
note shall be deemed to correspond with the drawer of an ac­
cepted bill payable to drawer’s order.

Generally speaking, the provisions of the Act relating to a 
bill of exchange as an order to pay are inapplicable to a promis­
sory note which is a promise to pay, although, as will be noted 
under see. 176, many of the other elements of a bill as defined 
by sec. 17 equally belong to a note.

See. 186 expressly provides that the provisions of the Act as 
to bills relating to presentment for acceptance, acceptance, ac­
ceptance supra protest, and bills in a set, do not apply to notes.

Other sections of Part IV. by enacting special rules for notes, 
impliedly make inapplicable to notes some of the earlier pro­
visions of the Act relating to bills. See notes to secs. 180 and

Provisions as 
to bills, how 
far appli­
cable to
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Sec. 176.
Provisions 
as to hills, 
how far 
applicable 
to notes.

Definition.

Endorsed

Pledge.
Invalidity.

181 as to time of presentment for payment of a note payable on 
demand, sec. 182 as to when a demand note is deemed to be over­
due, secs. 183 and 184 as to the place of and necessity for pre­
sentment for payment and sec. 187 as to protest.

The contract entered into by the maker of a note is embodied 
in sec. 185.

A note may be made by two or more makers, and they may be 
liable thereon jointly, or jointly and severally, according to its 
tenor (sec. 179).

A bank note is a promissory note made by a bank payable to 
bearer on demand: see Chapter XIV., supra, p. 114.

As to Dominion notes, see Chapter XXIX., supra, p. 314.
See also sec. 9 of the Bills of Exchange Act as to the Eng­

lish Acts, 15 Geo. 3, c. 51, and 17 Geo. 3, c. 30, which have never 
been expressly repealed in Canada.

PART IV.

PROMISSORY NOTES.

176. A promissory note is an unconditional promise in 
writing made by one person to another, signed by the maker, 
engaging to pay, on demand or at a fixed or determinable future 
time, a sum certain in money, to, or to the order of, a specified 
person, or to bearer.

2. An instrument in the form of a note payable to the 
maker’s order is not a note within the meaning of this section, 
unless it is endorsed by the maker.

3. A note is not invalid by reason only that it contains also 
a pledge of collateral security with authority to sell or dispose 
thereof. 53 V., c. 33, s. 82. Eng. s. 83.

Unconditional.
See notes to sec. 17 under this head.
A note cannot be made conditionally, but a bill may be ac­

cepted conditionally (sec. 38).
Cf. notes to sec. 95 of the Bank Act in regard to deposit 

receipts, supra, p. 216.
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An instniment may be a promissory note although it provides Sec. 176. 
for payment by instalments, the whole to become due on de- Uncondi- 
fault in payment of any one instalment, and contains in addition tional. 
the following clause : “No time given to, or security taken from, 
or composition or arrangement entered into with, either party 
hereto shall prejudice the rights of the holder to proceed against 
any other party.” (Kirkwood v. Carroll, (19031 1 K.B. 531 ; 
quit re whether the addition to the note is in any proper sense 
operative.)

Promise . . . engaging to pay.
The following are valid promissory notes : Promise to
1. Received from C. £30 payable on demand. (McGubbin v. pay 

Stephen, 1856, 18 D. 1824, 28 Jurist (Sc.) 618.)
2. Due A. or bearer $482, payable in 14 days after date.

(Gray v. Worden, 1870, 29 U.C.r'. 535.
3. An I.O.U. containing a promise to pay, e.g. “I.O.TT. £20, 

to he paid on the 22nd inst.” (Brooks v. Elkins, 1836, 2 M. &
W. 74.)

4. In Quebec an I.O.U. or bon has been usually considered 
as a promissory note without additional words importing a 
promise to pay. See, e.g., Beandry v. Laflamme, 1862, 6 L.C.J.
307: Désy v. Daly, 1897, Q.R. 12 S.C. 183.

5. Received from A.B. $1,200 for which I am responsible 
"illi interest at the rate of 7 p.e. per annum, upon production 
of this receipt, and after 3 months notice. (La Forest v. Babin- 
eaa. 1906, 37 S.C.R. 521.)

The following are not promissory notes. Not a pro-
1. I.O.U. £20 for vaine received. (Gould v. Coombs. 1845, mise to Pay- 

1 C R. 543.)
2. Good to A.B. for $850 on demand. (Palmer v. McLennan,

1873. 22 C.P. 565.)
3. Borrowed of C. £100 to account for on behalf of the D.

Club at — months notice, if required. (White v. North, 1849.
3 Ex. 689.)

4. A writing merely certifying that a person is indebted to 
another in a certàin sum of money. (Dasvlva v. Dufour, 1866,
16 L.C.R. 294.)

5. Received from A.B. loan of $800 to be returned when re- 
ipiiml. (De Sola v. Aseher, 1889, 17 R.L. 315.)
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Sec. 176 In writing.
See notes to see. 2, supra, p. 347.

Made by one person to another.
Cf. notes to sec. 17 under the head “addressed by one person 

to another.”
An instrument addressed to A.B. undertaking to pay C.D., 

although it complies literally with the section, only enures to the 
benefit of C.D. C.l). cannot sue on it as a promissory note, al­
though it may be evidence of a contract to pay money to C.D. 
(Trimble v. Miller, 1892, 22 O.R, 500.)

Where in a bill drawer and drawee are the same person, or 
where the drawee is a fictitious person or a person not having 
capacity to contract, the holder may treat the instrument, at 
his option, either as a bill of exchange or a promissory note (sec. 
26).

Where an instrument is so ambiguously worded that it is 
doubtful whether it was intended for a bill or for a note, the 
holder may treat it at his option as either. (Edis v. Bury, 1827, 
6 B. & (’. 433; Fielder v. Marshall. 1861, 30 L.J.C.P. 158; Gold­
ing v. Waterhouse, 1876, 3 Bugs. (N.B.) 313; Mare v. Charles, 
1856, 5 E. & B. at p. 981 ; Allen v. Mawson, 1814, 4 Camp. 115.)

An instrument in the form of a note with a blank left for 
the payee’s name is not a completed note (Reg. v. Corn 
1891, 21 O.R. 213) ; but see sees. 31 and 32 as to the right to fill 
up blanks.

Signed by the maker.
As to signature, see see. 4 and notes.
As to a simple signature on a blank paper delivered by the 

signer in order that it may be converted into a note, see see. 31. 
As to the contract entered into by the maker, see see. 185.

On demand.
As to when a note is payable on demand, see see. 23.

At a fired or determinable future time.
As to when a note is payable at a determinable future time, 

see see. 24. Cf. notes to see. 17 under this head.
A note must not be expressed to be payable on a contingency 

(see. 18).
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A sum certain in money. Sec. 176.
Cl. notes to see. 17 under this head.
A promise to pay out of a particular fund, is not a note (sec.

17).

Specified person or bearer.
Cl. notes to sec 17 under this head.

Payable to the maker's order.
The provision of the English Act corresponding to sub-sec.

2 reads “unless and until it is indorsed by the maker.”
B. makes a note payable to his own order, and endorses it in 

blank. This is a valid note payable to bearer. (Hooper v. Wil­
liams, 1848, 2 Ex. 13; Masters v. Baretto, 1849, 8 C.B. 433.)

11. makes a note payable to his own order, and endorses it to 
C. This is a valid note payable to C. or order. (Gay v. Lander,
1848. 17 L.J.C.P. 286.)

Pledge of collateral security.
Prior to the Act it was held that a note with the words “this 

note to he held as collateral security” upon it was invalid (Hall 
v. Merrick, 1877, 40 1T.C.R. 566 and cases cited ; Sutherland v.
Patterson, 1884, 4 O R. 565), Imt a memorandum that the maker 
bail deposited collateral security with the payee was held not to 
invalidate an instrument as a note. ( Chesney v. St. John, 1879,
4 A.R. at p. 156.)

177. A note which is, or on the face of it purports to be, Inland note. 
Imth made and payable within Canada, is an inland note.

2. Any other note is a foreign note. 53 V., c. 33, s. 82. Eng. Foreign 
s. 83. no,e

Cf. see. 25 and notes, as to inland and foreign bills.
Where a foreign note is dishonoured, protest thereof is un­

necessary, except for the preservation of the liabilities of endors­
ers (see. 187).

178. A promissory note is inchoate and incomplete until Delivery 
delivery thereof to the payee or bearer. 53 V., c. 33, s. 83. Eng.
s. 84.
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Sec. 178. By sec. 2, delivery means transfer of possession, actual or 
constructive, from one person to another. Cf. notes to sec. 39.

•everaï'note ^9. A promissory note may be made by two or more 
makers, and they may be liable thereon jointly, or jointly and 
severally, according to its tenor.

Individual 2. Where a note runs ‘I promise to pay,’ and is signed by 
two or more persons, it is deemed to be their joint and several 
Dote. 53 V., c. 33, s. 84. Eng. s. 85.

A note which runs “we promise to pay,’’ and is signed by 
two or more persons, is deemed to be a joint note only. Perhaps 
if a note runs “I, John Brown, promise to pay,’’ and is signed 
by Smith as well as Brown, Smith would only be liable as an en­
dorser under sec. 131, and not as a co-maker. Chalmers, p. 271. 
As to the liability of a person who signs otherwise than as maker, 
see notes to sec. 131.

andîeverai11 The Act has introduced in Quebec the English rule that two
iioliiiTty” ' or more niakers of a note may he liable jointly, or jointly and sev­

erally, according to the tenor of the note. (Noble v. Forgrave, 
189!), Q.R. 17 S.C. 234.) Rut when the question whether the 
liability is joint nr joint and several has been decided, then the 
appropriate provincial law . termine* the consequences of such 
liability, which may bo dit' rent from the liability at common 
law. (Cook v. Dodds. 190 : 6 O.U.R. 608.) Cf. notes to see. 10.

By English law, jnd • nt, without satisfaction, against one 
of the makers of a jo etc is a bar to proceedings against the 
other maker (King v. Iloare, 1844, 13 M. & W. 494) ; not so if 
the note be joint and several. (Ibid.: Re Davison, 1884, 13 
Q.B.D. nt p. 53). Payment or satisfaction by one of the makers 
of a joint and several note discharges it (Nicholson v. Revill, 
1836. 4 A. & E. 675; Beaumont v. Oreathead, 1846, 2 C.B. 494: 
Thorne v. Smith. 1851, 20 L.J.C.P. 71 : ef. Simpson v. Pennine. 
1875. UR. 10 Q.R. 406.)

A note may not he made by two persons in the alternative 
(Ferris v. Bond. 1821. 4 B. & Aid. 679). but a note may be pay­
able to persons in the alternative (see. 19).

R.C. and D. make a joint and several note payable to C. and 
D. nr order. This is a valid note. C. and D. may sue B. on his 
several Habi’ity. (Beeeham v. Smith. 1858. E. R. & E. 442.)
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The acceptors of a bill can be liable only jointly, not jointly Sec. 179. 
and severally. Joint or joint

A new maker cannot be added to a joint and several note and several 
after its issue (Gardner v. Walsh, 1855, 5 E. & B. 83), and there la 1 lly' 
cannot be two or more makers liable severally, and not jointly 
and severally.

A partner, as such, cannot bind his co-partners severally, but 
by a joint and several note he may bind the firm jointly ( Maclae 
v. Sutherland, 1854, 3 E. & B. 1), and himself severally (Pen- 
kivil v. Connell, 1850, 5 Ex. 381).

180. Where a note payable on demand has been endorsed, it Demand 
must be presented for payment within a reasonable time of the animent, 
endorsement.

2. In determining what is a reasonable time, regard shall be 
had to the nature of the instrument, the usage of trade, and the 
facts of the particular case. 53 V., c. 33, s. 85. Eng. s. 86.

Subject to the proviso to sec. 181, failure to present for pay­
ment within a reasonable time releases the endorser.

As to when a demand note is deemed to be overdue for the 
purpose of affecting a holder with defects of title of which he 
had no notice, see sec 182.

Regard must be bad to the nature of a promissory note pay- Reasonable 
able on demand as a continuing security (see notes to sec. 182) 
in determining what is a reasonable time. Ten months may not 
be an unreasonable time (Chartered Rank v. Dickson, 1871, L.R.
3 P.C. 574, at pp. 579, 584). Cf. sec. 86, as to reasonable time in 
the case of bills.

As to presentment for payment generally, see notes to sees.
183 and 184.

181. If a promissory note payable on demand, which has Endorser 
been endorsed is not presented for payment within a reasonablb Jlscl““r*ed 

time the endorser is discharged : Provided that if it has, with Security, 
the assent of the endorser, been delivered as a collateral or con- 
tinning security it need not be presented for payment so long as
it is held as such security. 53 V., e. 33, s. 85. Cf. Eng. s. 86.
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Sec 181

Not deemed 
overdue.

Present­
ment, where.

Liability of 
maker.

The proviso to this section is not in the English Act.
Before the endorsee of a note can bring an action against the 

endorser, he must shew a demand or due diligence to get the 
money from the acceptor,—just as the payee of a bill must shew 
a demand or due diligence to get the money from the acceptor 
before he brings an action against the drawer. ( Heylyn v. 
Adamson, 1758, 2 Burr, at p. 676, 4 R.C. at p. 452.)

As to reasonable time, see see. 180.

182. Where a note payable on demand is negotiated, it is 
not deemed to be overdue, for the purpose of affecting the holder 
with defects of title of which he had no notice, by reason that 
it appears that a reasonable time for presenting it for payment 
has elapsed since its issue. 53 V., c. 33, s. 85. Eng. s. 86.

A promissory note payable on demand is intended to be a 
continuing security. It is quite unlike the ease of a hill payable 
on demand or cheque, which is intended to he presented speedily. 
(Brooks t. Mitchell, 1841, 9 M. A W 15, 4 II C. 398

Hence such a note cannot be treated as overdue, so as to affect 
the holder with a defect of title of which he had no notice, on 
the ground that an unreasonable time for presenting it for pay­
ment had elapsed since the date of its issue. (Glasscock v. Halls, 
188!), 24 Q.B.D. 13, 4 R.C. 401.)

A different rule applies to bills: see sec. 70.
A different rule also applies to the presentment of a note in 

order to charge an endorser, and for that pur|>oso presentment 
within a reasonable time must be shewn (see. 181).

183. Where a promissory note is in the body of it made pay­
able at a particular place, it must he presented for payment at 
that place.

2. In such ease the maker is not discharged by the omission 
to present the note for payment on the day that it matures ; but 
if any suit or action is instituted thereon against him before 
presentation, the costs thereof shall be in the discretion of the 
court.
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3. If no place of payment is specified in the body of the note, 
presentment for payment is not necessary in order to render the 
maker liable. 53 V., e. 33, s. 86. Cf. Eng. s. 87.

Sub-sec. 1 of sec. 87 of the English Act which corresponds 
with this section, reads: “Where a promissory note is in the 
body of it made payable at a particular place, it must be pre­
sented for payment at the place in order to render the maker lia­
ble. In any other case presentment for payment is not necessary 
in order to render the maker liable.” With this it is. however, 
necessary to read sub-sec. 2 ot see. 52 of the English Act quoted 
in the notes to sec. 93.

With sec. 183 of the Canadian Act. cf. sec. 93 which makes 
similar provisions for presentment of a bill in order to charge 
the acceptor.

The omission of the words “in order to render the maker 
liable” from the Canadian Act haw not the effect of making it 
unnecessary to shew presentment. Presentment at the proper 
place or facts excusing such presentment must be averred and 
proved. The next provision of the section excuses presentment 
«in the day of payment, but not presentment at the place of pay­
ment. (Croft v. Hamlin, 1893, 2 B.C.R. 333.)

At common law no presentment or request for payment is 
necessary to charge the maker of a note; he is bound to pay it 
at maturity, and to find out the holder for that purpose. (Walton 
v. Mnscall. 1844, 13 M. & W. at p. 458. 4 R.C. at p. 488.)

It. makes a note payable to his own order and signs it. Relow 
his signature are the words “Payable at the Union Bank, Lon­
don.” He then endorses the note in blank. The holder can sue 
the maker without proving presentment. (Masters v. Baretto, 
1849. 8 C.B. 433.)

But if a note is payable “to the order of A. at H.” it must 
he presented there. (Cunard v. Symon-Kaye, 1894, 27 N.S.R.
340.)

In order to charge an endorser, as such, presentment for pay­
ment is necessary, but presentment at a particular place is re- 
quired only where the note is made payable at a particular place 
in the body of it and not by wav of memorandum only (sec.
184).

See. 183. 
Note payable 
generally.

Present­
ment of a 
note payable 
at a particu­
lar place.
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Sec. 183. A note payable at a particular place must be there presented 
Present- before action brought. As against the endorser it must be pre-
ment of a sentis! on Ihe day it falls due. As against the maker it may be
at a particu- presented at any time before action brought, but presentment at 
lar place. some time before action brought must be proved or the action 

fails. The provision as to costs means that if the maker succeeds, 
on the ground that no presentment is proved, the court may de­
prive him of costs. (Jones v. England, 1906, 5 West. L.R. 83, 
following Warner v. Symon-Kaye, 1894, 27 N.S.R. 340 in pre­
ference to Merchants Bank v. Henderson, 1897, 28 O.R. 360.)

In Merchants Bank v. Henderson a note pay able at a particu­
lar place was presented for payment only some time after its 
maturity and a few days before action brought against the 
maker. A judgment for the plaintiff with costs was affirmed 
with costs, on the ground that it was the maker's duty to have the 
money to meet the note at the particular place and to keep it 
there from the maturity of the note until presentment. Armour, 
C.J. (28 O.R. at p. 365) expressed the opinion that an action 
might have been brought against the maker even without any 
presentment at the particular place, the plaintiff in such vase 
running the risk of having to pay the costs of the action in case 
the maker should shew that he had the money at the particular 
place to answer the note at maturity and thereafter.

A note dated at St. John, N.B., payable at the Bank of Mon­
treal is payable at the bank’s St. John branch. (Canada l’aper 
Co. v. Gazette, 1893, 32 N.B.R. 685, 689; Commercial Bank v. 
Bissctt, 1891, 7 Man. R. 586.)

184. Presentment for payment is necessary in order to 
render the endorser of a note liable.

2. Where a note is in the body of it made payable at a par­
ticular place, presentment at that place is necessary in order to 
render an endorser liable.

3. When a place of payment is indicated by way of memo­
randum only, presentment at that place is sufficient to render 
the endorser liable, but a presentment to the maker elsewhere, 
if sufficient in other respects, shall also suffice. 53 V., c. 33, s. 
86. Eng. s. 87.

INK |OfMT

Place where.

What
Nufiicient.
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By virtue of see. 186, the rules applicable to presentment for Sec. 184. 
payment of a bill (see sec. 85 and notes) apply also to present­
ment for payment of a note, except in so far as special provision 
is made as to notes by secs. 180 to 184.

185. The maker of a promissory note, by making it,— Maker.
(а) engages that he will pay it according to its tenor; Kngage-
(б) is precluded from denying to a holder in due course the Jr^toppel 

existence of the payee and his then capacity to endorse.
53 V., c. 33, s. 87. Eng. s. 88.

The maker of a note, like the acceptor of a bill, is the principal Maker and 
debtor on the instrument (Gibb v. Mather, 1832, 2 Cr. & J. at 

p. 263, 4 R.C. at p. 474), and in the application to notes of the 
provisions of the Act relating to bills, the maker is deemed to 
correspond with the acceptor (sec. 186).

As to the contract of the acceptor, sec secs. 128 and 129.
The distinctions that exist between maker and acceptor arise 

from the fact that the acceptor is not the creator of the bill, 
his contract being supplementary, while the maker of a note 
originates the instrument. A note must be unconditional (sec.
176), while an acceptance may be conditional (sec. 38). Maker 
and payee are immediate parties in direct relation with each 
other, while acceptor and payee, except in the ease of a bill pay­
able to drawer’s order, are remote parties. (Cf. Bishop v. Young,
1SOO, 2 R. & P. at p. 83.)

Any number of persons may become bound as promisors 
along with the original maker of a note, whereas there cannot be 
an acceptor of a bill other than the drawee or one who accepts 
as his agent (see notes to see. 35, supra, p. 405),

186. Subject to the provisions of this Part, and except as Application 
by this section provided, the provisions of this Act relating to ^otes* *° 
bills of exchange apply, with the necessary modifications, to 
promissory notes.

2. In the application of such provisions the maker of a note Terms corre- 
sball lie deemed to correspond with the acceptor of a bill, and ’Ponding, 
the first endorser of a note shall be deemed to correspond with 
Ibe drawer of an accepted bill payable to drawer’s order.
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See. IS#.
Provisions
inapplicable.

Protest of 
foreign

3. The provisions of this Act as to bills relating to,—
(а) presentment for acceptance ;
(б) acceptance ;
(r) acceptance supra protest ;
(d) bills in a set;

do not apply to notes. 53 V., c. 33, s. 88. Eng. s. 89.

The “provisions of this Part” referred to in this section are 
contained in see. 176 (definition of a note), sec. 177 (inland and 
foreign notes), sec. 178 (delivery), sec. 179 (joint and several 
notes), secs. 180 and 181 (time of presentment of a demand 
note), sec. 182 (when demand note deemed overdue), sees. 183 
and 184 (presentment for payment of a note), sec. 185 (contract 
of maker), see. 187 (protest of foreign notes).

See notes at the beginning of this chapter.

187. Where a foreign note is dishonoured, protest thereof is 
unnecessary, except for the preservation of the liabilities of 
endorsers. 53 V., c. 33, s. 88. Cf. Eng. s. 89.

The words “except for the preservation of the liabilities of 
endorsers" are not in the English Act.

As to the necessity for protest of inland hills and notes, see 
sees. 113 and 114. Cf. sec. 112, as to protest of a foreign bill.

If a note is dishonoured out of Canada the necessity for or 
sufficiency of a protest or notice of dishonour is determined by 
the law of the place where the bill is dishonoured (see. 162).

A note which does not on the face of it purport to be both 
made and payable in Canada is a foreign note (sec. 177).



CHAPTER LIV.
Schedule to the Bills op Exchange Act.

The forms in this schedule may be used in noting or protest­
ing any bill and in giving notice thereof. A copy of the bill or 
note and endorsement may be included in the forms, or the 
original bill or note may be annexed and the necessary changes 
in that behalf made in the forms (sec. 125).

SCHEDULE.
Form A.

NOTING FOR NON-ACCEPTANCE. 

(Copy of Bill and Endorsements.)
On the

the request of
19 , the above bill was, by me, at 

presented for acceptance to
E. F., the drawee, personally (or, at his residence, office or 
usual place of business), in the city (town or village) of

and I received for answer : ‘ ’ ;
The said bill is therefore noted for non-acceptance.

A. B.,
Notary Public.

(Date and place.) 19 .

Due notice of the above was by me served upon

drawer,
endorser, personally, on the dav of

tor, at his residence, office or usual place of business) in
, on the day of

miHi notice, directed to him at
(or, by depositing

in His Majesty's 
daypost office in the city, [town or village], on the

, and prepaying the postagi thereon).
A. B„

Notary Public.
(Dole and place.)

83 V., c. 33, sch., form A.
41—IIAXK ACT.

19 .



642 BILLS OF EXCHANGE ACT, B.S.C., C. 119.

Form B.

PROTEST FOR NON-ACCEPTANCE OR FOR NON-PAYMENT OF A BILL 

PAYABLE GENERALLY.

(Copy of Bill ami Endorsements.)
day of , in the year 19 , I,

public for the province of , dwelling at
On this

A. U., notary public for the province of , dwel
, in the province of , at the request of

, did exhibit the original bill of exchange, whereof a true

personally (or, at his residence, office or usual place of busi­
ness) in , and, speaking to himself (or his wife, his clerk, or

acceptance
paymenthis servant, &c.,) did demand thereof; unto

which demand answered

Wherefore I, the said notary, at the request aforesaid, have 
protested, and by these presents do protest against the acceptor, 
drawer and endorsers (or drawer and endorsers) of the said 
bill, and other parties thereto or therein concerned, for all ex­
change, re-exchange, and all costs, damages and interest, present

acceptance
paymentfor want of of the said bill.and to comea Lv W1I1C, AUl 1» <111 v ui 1 . I VI HIV| payment j

All of which I attest by my signature.
(Protested in duplicate.)

A. B„
Notary Public.

53 V, c. 33, sch., form B.



64354. SCHEDULE TO ACT.

Form C.

PROTEST FOB NON-ACCEPTANCE OR FOB NON-PAYMENT OF A BILL 

PAYABLE AT A STATED PLACE.

(Copy of Bill and Endorsements.)

On this day of in the year 19 , I, 
, dwelling 

, at the request
A. B., notary public for the province of

, in the province of , at the request
, did exhibit the original bill of exchange

at
of
whereof, a true copy is above written unto E. F., the

tnereot, at , being the stated

place where the said bill is payable, and there speaking
to did demand faCCeptaDCe l

1 payment J
of the said bill ; unto which demand he answered : ‘

Wherefore I, the said notary, at the request aforesaid, have 
protested, and by these presents do protest against the acceptor, 
drawer and endorsers (or drawer and endorsers) of the said bill 
and all other parties thereto or therein concerned, for all ex­
change, re-exchange, costs, damages and interest, present andJ of the said bill.

acceptance
payment

to come for want

All of which I attest by my signature.
(Protested in duplicate.)

A. B„
Notary Public.

33 V„ c. 33, sch., form C.
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Form D.

PROTEST FOR NON-PAYMENT OF A BILL NOTED, BUT NOT PROTESTED 

FOR NON-ACCEPTANCE.

If the protest it made by the tame notary who noted the bill, 
it should immediately follow the act of noting and memorandum 
of tervice thereof, and begin with the words ‘and afterwards 
on, etc.,’ continuing at in the tost preceding form, but intro­
ducing between the words ‘did’ and ‘exhibit’ the word 
‘again,’ and in a parcnlhetit, between the words ‘written’ and 
‘unto’ the words: ‘and which bill was by me duly noted for non- 
acceptance on the day of

But if the protest is not made by the same notary, then it 
thould follow a copy of the original bill and endorsements and 
noting marked on the bill—and then in the protest introduce, 
in a parenthesis, between the words ‘written’ and ‘unto,’ the 
words: ‘and which bill was on the day of , by

, notary public for the province of 
noted for non-acceptance, as appears by his note thereof marked 
on the said bill.’
53 V., c. 33, sell., form D.
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Form E.

PROTEST FOR NON-PAYMENT OF A NOTE PAYABLE GENERALLY.

(Copy of Hole and Endoncmcnti.)

On this day of , in the year 19 , 1
A. B., notary public for the province of , dwelling
at , in the province of , at the request of

, did exhibit the original promissory note, whereof 
a tme copy is above written, unto the promisor,
personally (or, at his residence, office or usual place of business,) 
in , and speaking to himself (or his wife, his
clerk or his servant, etc.) did demand payment thereof ; unto

which demand j | answered : 1

Wherefore I, the said notary, at the request aforesaid, have 
protested, and by these presents do protest against the promisor 
ami endorsers of the said note, and all other parties thereto or 
therein concerned, for all costs, damages and interest, present 
and to come, for want of payment of the said note.

All of which I attest by my signature.
(Protested in duplicate.)

A. B„
Notary Public.

SÜ V n er»h fnrm PI
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Form F.

PROTEST FOR NON-PAYMENT OF A NOTE PAYABLE AT A STATED 

PLACE.

(Copy of Note and Endorsements.)

On this day of , in the year 19 , I,
A. B., notary public for the province of , dwelling at

, in the province of , at the request of
, did exhibit the original promissory note, 

whereof a true copy is above written, unto 
the promisor, at , being the stated place where the
said note is payable, and there, speaking to did
demand payment of the said note, unto which demand he 
answered : *

Wherefore I, the said notary, at the request aforesaid, have 
protested, and by these presents do protest against the promisor 
and endorsers of the said note, and all other parties thereto or 
therein concerned, for all costs, damages and interest, present 
and to come, for want of payment of the said note.

All of which I attest by my signature.
(Protested in duplicate.)

A. B„
Notary Public.

53 V., c. 33, soh„ form F.
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Form G.

NOTARIAL NOTICE OP A NOTING, OR OP A PROTEST FOR NON-ACCEPT­

ANCE, OR OP A PROTEST FOR NON-PAYMENT OP A BILL.

(1‘lace and Date of Noting or of Protest.)
1st.

To P. Q. [the drawer)
at

Sir,
Your bill of exchange for $ , dated at

the day of , upon E. F., in favour of C. D., payable days

after j j was this dav. at the request of

, , f noted ) . . f non-aceeptancv 1duly 1 1 by me for . \| protested j | non-payment )

A. B„
Notary Public.

(Place and date of Noting or of Protest.)
2nd.

To C. D. (endorser)
(or F. G.) 

at
Sir,

Mr. P. Q.’s bill of exchange for H , dated at
the day of , upon E. F., in your ,'avour (or in favour of

(sight )l and by you endorsed, 
da e, J

was this day at the request of duly
f noted j [ non-acceptance )
( protested) '' m‘ °r ( non-payment }

A. B.,
Notary Public.

53 V., e. 33, sch., form G.
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Form H.

NOTARIAL NOTICE OF PROTEST FOR NON-PAYMENT OF A NOTE. 

(Place and Dale of Protest.)

at
Sir,

Mr. P. Q.’s promissory note for $ , dated at
f days

, the day of payable j months after date to
[ on-----

Is.}- order, and endorsed by you, was this day, at the

request of , duly protested by me for
non-payment.

A. B.,
Notary Public.

53 V., c. 33, «ch., form H.
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Fobm I.

NOTARIAL SERVICE OK NOTICE OF A PROTEST TOR NON-ACCEPTANCE 

OR NON-PAYMENT OF A BILL, OR NOTE.

(to be subjoined to the Protest.)

And afterwards, I, the aforesaid protesting notary public, did 
serve due notice, in the form prescribed by law, of the fore­

going protest for f ~ceptance ] Qf f bill 1 
l non-payment j ( note j

... _ | P.Q., 1 f drawers )tested upon i the 1 1 personally, on theI C.D., | { endorsers j
day of (or, at his residence, office or usual 

place of business) in , on the day
of ; (or, by depositing such notice, directed

the “id { C.' D. } at 

office in on the
prepaying the postage thereon).

In testimony whereof, I have, on the last mentioned day and 
year, at aforesaid, signed these presents.

prol

to , in His Majesty’s post 

day of , and

A. B..
Notary Public.

Ü3 V o 33 enh form T
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Form J.
PROTEST BY A JUSTICE OP TIIE PEACE (WHERE THERE IS NO NOTARY) 

FOR NON-ACCEPTANCE OP A BILL, OR NON­

PAYMENT OP A BILL OR NOTE.

(Copy of Bill or Sote and Endorsements.)
On this day of , in the year 19 , I, N. 0.,

one of His Majesty’s justices of the peace for the district (or 
county, etc.), of , in the province of , dwelling at
(or near) the village of , in the said district, there
being no practising notary public at or near the said village 
(or any other legal cause), did, at the request of 

and in the presence of
well known unto me, exhibit the original

; l whereof a true copy is above written unto P.Q., the
[ note )
| drawer
acceptor thereof, personally (or at his residence, office or 

(promisor
usual place of business) in and speaking
to himself (his wife, his clerk or his servant, etc.,) did demand
(acceptance) ^hereof, unto which demand j*1® t answered: 
l payment J ( she )

Wherefore I, the said justice of the peace, at the request 
aforesaid, have protested, and by these presents do protest 

( drawer and endorsers 
against the promisor and endorsers

l acceptor, drawer and endorsers

I bi" l
l note /
for all exchange, re-exchange, and all costs, damages and in­

interest, present and to come, for want of ! accel,tancel ,,f (he
( payment J

said | bi" | •
I note I

of the said

and all other parties thereto and therein concerned,

the

59
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All which is by these presents attested by the signature of 
the said ( the witness) and by my hand and seal.

(Protested in duplicate.)
(Signature of the witness)
(Signature and seal of the J.P.)

53 V., c. 33, Bch., form J.
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ACCEPTANCE,

Definition, 343, 344, 405
Incomplete until delivery, 415
Requisites in form, 408
Time of, 409, 490, 491
Must be by drawee, 405, 406
Drawee wrongly designated or name misspelt, 406
Must be payable in money, 409
Date of acceptance, 411, 490
(ieneral and qualified acceptances, 411
Qualified acceptance, 412, 413, 493
Conditional, 412
Partial, 413, 493
Payable at particular specified place, 413 
Dishonour by non-acceptance, 491 
Bill in a set, 596, 597
See also Firm—Signature—Corporation—Delivery—Ca/xi- 

city.

ACCEPTANCE FOR HONOUR,
Suspends right of recourse on non-acceptance, 492 
Protest necessary before presentment to acceptor for hon­

our, 540
Who may accept, 588
Acceptance for part, 589
Presumably for honour of drawer, 589
Maturity of after sight bill, 589
Requisites of acceptance for honour, 589
Liability of acceptor, 590
Nature and effect of acceptance, 590

ACCEPTOR,
When entitled to presentment for payment, 505-507 
Not entitled to notice of dishonour, 513 
Not entitled to protest, 686 
Contract of, 549, 550
Estoppel of, as to drawer or payee, 550, 551 
1‘rimA facie principal debtor, 554 
Death of acceptor of incomplete bill, 401
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ACCOMMODATION BILL,
Defined, 452, 453 
Discharged by payment, 574

ACCOMMODATION PARTY,
Defined, 451, 453
Liable to bolder for value, 451
Endorsement to facilitate negotiation, 482
Presentment for payment dispensed with, 503-504
Contract of party accommodated, 566

ACCOUNT,
Inspection of customer’s account, 106 
Disclosure of, by bank, 107

ACTION,
Includes counterclaim and set-off, 343 
To recover money due on call, 86 
Rule against circuity of, 482 
Action by holder in his own name, 482 
No right of action on due date, 510, 511

AGENCIES OF BANK,
See Branches.

AGENT,
Liability on bill signed for principal, 443 
When agent and when principal liable, 444-446 
Warehouse receipt by agent, 175 
Goods pledged by agent, 178 
See also Factors Acts—Signature.

AGENT FOR COLLECTION,
Bank acts as, 133, 134 
Agency charges, 208 
Collection charges, 207 
Due diligence required, 133 
Liability, 133. 134
Agent of bank not agent of customer, 139

ALLONGE. 465
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ALTERATION,
When bill discharged by material, 582
Holder in due course where alteration not apparent, 5811
Action on consideration for altered bill, 584
What is material alteration, 584
Alteration of crossing of cheque, G23

ANNUAL MEETING,
See Shari holder».

ANNUAL STATEMENT,
To be made to shareholders, 104 
Additional information may be called for, 105 
See False Statement.

APPROPRIATION,
See Depositor and Bank.

ASSOCIATION,
Means Canadian Bankers’ Association, 31 

AUTHORITY,
Distinguished from capacity, 428, 551 
Authority to deliver bill, 418, 419 
Procuration signature, 441

AVAL, 556, 560

BANK,
Definitions, 31, 33, 131, 132, 343, 344 
Charters continued, 37, 38 
Forfeiture of charter, 46 
Trading capital, 135, 136 
Prohibited business, 145, 147, 267 
Letters of credit, 135 
Safe custody of valuables, 136, 137 
Bonds and obligations of, 129
See also Incorporation and Organisation—Capital Stock— 

Directors—Customer—Sale of Bank’s Assets. 
Rusiness and powers generally, 131, 137, 145 
See also Depositor and Bank—Lending Powers—Collateral 

Security—Agent for Collection—Bank Notes.
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BANK ACT,
Short title, 30
Interpretation, 31
Banking legislation prior to, 1
Not affected by Bills of Exchange Act, 354
Application of, 36-40
Transactions in contravention of Act, 146
See also Schedules—Bank.

BANK CIRCULATION REDEMPTION FUND,
When established, 14
Amendments of 1900, 121
Sum retained out of deposit of new bank, 47, 122
Summary of provisions applicable to, 120
Annual adjustment, 122, 123
Purpose of fund, 123
Fund to bear interest, 123
When notes bear interest, 124
Payments from fund, 125, 126
Rights of Minister, 124, 125, 126
Rules of Treasury Board, 126

BANK NOTES,
Nature of bank note, 114, 115
Character of note issue in Canada, 13-15, 18, 19, 114
Conditions precedent to issue, 115
Limit of aggregate amount, 116, 117, 119
Penalty for over-issue, 260
Denominations of notes, 116, 118, 119
To be payable in Canadian currency, 309
Issued at agency in British possessions, 118
Pledging of notes prohibited, 119
Penalty for pledging, 263
Not to be issued for circulation except by bank, 260
Notes at first charge on assets, 256
Not to be issued after suspension, 115, 117, 262
Fraudulent issue forbidden, 263
To circulate at par throughout Canada, 126
Where to be redeemed, 118, 127
Bank’s own notes to be received in payment, 127
How signed, 129, 130
Counterfeit to be stamped, 130
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BANK NOTES—Continued,
Penalty for defacing, 262 
No payment in torn or defaced notes, 128 
See also Bank Circulation Redemption Fund—Dominion 

Notes—Interest—Canadian Bankers' Association.

BANK OF BRITISH COLUMBIA,
Application of Act to, 38

BANK OF BRITISH NORTH AMERICA,
How far Bank Act applicable to, 39, 40, 116, 117 

BANKRUPT,
In Bills of Exchange Act, 347, 488 
Protest for better security, 539 

BEARER,
Definition, 343, 345 
When bill payable to bearer, 372, 374 
Such bill negotiated by delivery, 463 

“BILL”
means bill of exchange, 343, 345 

BILL IN A SET,
Various parts constitute one bill, 596 
Acceptance, 596, 597 
Endorsement, 597 
Negotiation, 597 
Discharge, 597

BILL OF EXCHANGE,
Definition, 362
Origin and history, 336
English and French law of exchange, 337
Sources of law in Quebec, 338
Form and interpretation, 362
Document ambiguously worded, 363
Unconditional, 364
Order in writing, 365
Addressed by one person to another, 365, 372 
Signed by the person giving it, 365 
The person to whom it is addressed, 365 
Time of payment, 366 
Sum certain in money, 366, 367, 393

42—BANK ACT.
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BILL OF EXCHANGE—Continued,
Payable to specified person or bearer, 367
Must not be payable out of a particular fund, 367
Nor payable on a contingency, 369
Payable to order or bearer, 372
Payable on demand, 383
See also Acceptance—Acceptor—Drawer—Maker—Negotia­

tion.

BILL OF LADING,
What it includes, 32 
Its nature, 34
Not a negotiable instrument, 35 
Absence of endorsement, 35 
How acquired by bank, 168 
See also Lending Powers of Bank.

BILLS OF EXCHANGE ACT,
Short title, 341 
Introduction to, 382 
Construction, rule of, 342, 343 
Use of cases as illustrations, 332 
Codification in England, 332 
Codification in Canada, 333
Differences between English and Canadian Acts, 334, 414, 

437
Rules of common law applicable, 335 
Special provisions for Quebec, 335 
Reference to sections of English Act, 341 
Interpretation of words, 343 
Not to affect Bank Act, 354 
Part I. General provisions, 348 
Part II. Bills of exchange, 362 
Part III. Cheques on a bank, 608 
Part IV. Promissory notes, 629 
Schedule, 641

BLANK,
Authority to fill up, in bill, 397 
Inserting date in undated bill, 396 
Signature on blank paper, 397 
When completed instrument enforceable, 399
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BONA FIDE,
See (load Faith.

BONDS,
See Negotiable Instruments—Lending Powers of Banks.

BONUS,
See Dividends.

BRANCHES, AGENCIES AND OFFICES,
Power to open, 137, 138
Branches merely offices of one bank, 138

but sometimes treated as distinct banks, 139 
Branch and agency distinguished, 139 
See also Agent for Collection.

BUSINESS AND POWERS OF BANK,
See Bank.

BUSINESS DAY,
See Iloliday.

BY-LAWS,
See Directors—Shareholders—Canadian Bankers’ Associa­

tion.

CALLS,
See Shares.

CANADIAN BANKERS’ ASSOCIATION, 
Act of incorporation, 287 
Objecta and powers, 289, 292 
Members and associates, 288 
Power to appoint curator, 237 
By-laws respecting curator, 239, 241 
By-law respecting bank notes, 241, 242 
Internal regulations, 290, 291 
See also Clearing Bouse.

CANCELLATION,
Of acceptance before delivery, 416, 417 
Of bill or signature, 581 
Unintentional cancellation, 582



CAPACITY,

titiO INDEX.

Distiuguisbed from authority, 428, 551 
Co-extensive with capacity to contract, 428 
Bill void or voidable by reason of incapacity, 429 
Holder may recover notwithstanding incapacity of drawer 

or endorser, 429 
Incapacity of one party, 430 
Conflict of laws, 598 
See also Corporation.

CAPITAL STOCK,
Charters continued as to, 37
To be declared in Act of incorporation, 41
Not less than $500,000, 41
$250,000 to be paid up, 43, 44
Increase, 70
Allotment in case of increase, 71, 72 
Reduction, 72
Conditions for reduction, 73 
Limit of reduction, 74 
Impairment, 83, 109 
See also Sham—Dividend».

CASE OF NEED,
Referee in, 402
Option to ri'sort to, 402
Protest necessary before presentment to, 540

CERTAINTY,
As to payee, 373 
As to drawee, 372
Event which is certain to happen, 385 
Sum certain, 366, 393

CHEQUE,
Definition, 608
Provisions of Act applicable to, 608 
Compared with bill of exchange, 609 
Dominion government cheques, 222 
Hank’s obligation to customer, 211 
No privity between holder and bank, 610 
Cheque on private hanker, 608 
Acceptance of cheque, 609, fill, 612, 613 
Certification at drawer’s instance, 612
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CHEQUE—Continued,
Certification at holder’s instance, 612
Countermand of payment, 617
Notice of customer’s death, 617
1’aid on forged or unauthorized endorsement, 430, 435
Negligent drawing of cheque, 440
Negotiation of stale cheque, 479
Reasonable time for presentment for payment, 496, 614, 616 
When drawer discharged by omission so to present, 615 
Not an equitable assignment, 610 
Is given for immediate payment, 609, 611 
Garnishee order, 618
See also Crossed Cheque—Depositor and Bank.

CIRCUITY OF ACTION,
Rule against, 481, 482

CIRCULATION,
See Bank note—Bank Circulation Kedenxption Fund. 

CLEARING HOUSE,
Power to establish and regulate, 289, 292, 293
Definition, 294
Voluntary association, 294
Operation illustrated, 294, 295
Purpose, 294, 295
Objection to items, 296
Payment through clearing house provisional, 297 
Objecting bank not prejudiced, 297 
Presentment through clearing house, 298 
Rules and regulations respecting. 299-305

COINS AND COINAGE,
See Currency.

COLLATERAL SECURITY,
Nature of, 141 
Acquiring absolute title, 159 
Pledge of bill, 141 
Realization of security,

Suit upon commercial paper, 141 
Round to creditor borrower, 141 
Sale of security on default, 152, 153, 154, 191 

See also Lending Powers of Bank—Discount—Trusts.
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COLLECTION,
See Agent for Collection.

COMMON LAW,
When applicable to bills, notes and cheques, 335, 355 
Primary resort to English cases, 356 
When provincial law applicable, 357 
See also Law Merchant.

COMPANY,
See Corporation.

COMPLETE, COMPLETION,
Complete and regular on the face of it, 455 
Completing bill by tilling up blank, 401 
Bill incomplete until delivery, 415 
Death of acceptor of incomplete bill, 401 
Acceptance of incomplete bill, 409, 410 
Signature by stranger to incomplete bill, 558

COMPUTATION OF TIME,
First day excluded, day of payment included, 426 
When time limited less than three days, 353 
In ease of acceptance or dishonour of sight bill, 426

CONFLICT OF LAWS,
Reference to provincial law, 357 
Cases in which conflict may arise, 598 
Capacity, 598 
Evidence, 599
Limitation and prescription, 599 
Set-off and compensation, 599 
Interpretation, 599, 602 
Modification of obligation, 599 
Formalities of contract, 600, 601, 602 
Procedure, 601
Place of payment tme place of making, 603
Obligations of acceptor, 603
Drawing issue and endorsement, 604
Legality of consideration, 604
Duties of holder, 605, 606
Bill payable in Canada in foreign currency, 606
Due date, 606



INDEX. 663

CONSIDERATION,
Value means valuable consideration, 343, 346 
Purchase money of patent right, 359-361 
Impeachment by oral evidence, 421, 460 
What constitutes valuable consideration, 447 
Antecedent debt or liability, 448 
Adequacy will not be enquired into, 449 
Holder for value, 449 <
Illegal, making title defective, 454 
When illegality a defence, 461 ’
Value need not be expressed, 389 
Presumption of value, 457 s 
Onus may be shifted, 458 
Usurious consideration, 461 
See also Value.

CONSTITUTIONAL LAW,
See Legislative Power.

CONTINU,ENCT,
Rill must not be payable on a, 369 
Event which is certain to happen, 385, 386

COPY,
In countries where “copies” are recognized, 465, 466.

CORPORATION,
Signature of, 351
Bill under corporate seal, 351
Bill signed on company’s behalf, 351, 352
Liability of company on a bill, 352
Capacity to become liable, 352, 428, 429
Acceptance on behalf of, 407, 408
Liability of agent, 443, 444

CROSSED CHEQUE,
Provisions as to applicable to dividend warrant, 354 
History of English legislation, 619 
Definition, 620
Various forms of crossing, 621 
By whom cheque may be crossed, 621, 622 
How crossing may be altered, 622, 623 
Re-opening or uncrossing, 622
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CROSSED CHEQUE—Continued.
Crossing ii material part of cheque, 623
Crossed to more than one bank, 623
Liability for improper payment, 624
Bank paying in good faith and without negligence, 625
Crossed “not negotiable,” 625, 626
Bank receiving payment for customer, 626

CURATOR.
Definition, 31, 34 
Appointment of, 237, 239 
Duties and powers, 238, 239 
Officers, etc., of bank to assist, 238 
By-laws, etc., must be approved by, 238 
Remuneration, 239, 240 
By-laws respecting, 239, 240

CURRENCY,
Uniform currency for Canada, 306 
The Currency Act, 307 
Standard of value of currency, 307 
Public accounts, debts and obligations, 308 
Dominion and bank notes to bo payable in Canadian cur­

rency, 309 
Gold coins, 310
I,égal tender, 310, 311, 312, 316 
Silver, copper or bronze coins, 311 
Foreign gold coins, 312 
Redemption of coins, 313
Counterfeit or diminished coin to be broken, 313 
Bill payable in Canada in foreign currency, 606

CUSTOM,
See Law Merchant—Negotiability.

CUSTOMER,
Definition, 131
Disclosure of customer’s account, 106 
Duty to keep secret, 107 
Bank must know customer’s signature, 440 
See also Depositor and Bank—Lending Powers—Collateral 

Security—Agent for Collection—Lien.
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DAMAGES,
See Dishonour.

DATE,
Bill not dated, 389
Antedated or postdated, 389, 390
Presumption as to date, 389, 396
Undated bill payable after date, 396
Undated acceptance payable at or after sight, 396
Inserting true date, 396
Effect of inserting wrong date, 396
Month or mouths after date, 427
Endorsement dated after maturity, 480
Alteration of date material, 584

DAYS OF GRACE,
To be added to instalment due dates, 394 
To be added to bill not payable on demand, 423 
When third day a legal holiday, 423, 424 
No action on third day of grace, 510, 511 
Notice of dishonour may be given on third day, 510

DEALER,
Bank a dealer in coin, etc., 137
Not to deal in buying, etc., of goods, 137, 147
Purchase of bill, 141
Trade or business, 147
See also Wholesale—Lending Douers of Bank.

DEATH,
Of acceptor of incomplete bill, 401 
Of drawer before acceptance, 549 
Of drawer of cheque, 618
Presentment for acceptance, drawee dead, 488, 489 
Presentment for payment, drawee or acceptor dead, 497, 498 
Notice of dishonour, drawer or endorser dead, 516, 518, 526 
See also Transmission of Shares.

DEFECTIVE TITLE, DEFECT IN TITLE,
Whet is. 464, 466 
Negotiation of overdue bill, 477 
Negotiation to holder in due course, 482 
See also Equity Attaching to Bill.
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DEBENTURE,
Set1 Bund.

DEFENCE,
Iueludes counterclaim, 343, 346

DELIVERY,
Definition, 343, 345
Contracta incomplete until, 415
Blank paper delivered for conversion into bill, 397
Requisites of effectual delivery, 418
When delivery presumed, 418, 419
Delivery conditional or for special purpose, 418, 420
Transferor by delivery, 570, 571

DEMAND, BILL PAYABLE ON,
When so payable, 383 
Accepted or endorsed when overdue, 383 
Sight hills are not payable on demand, 384 
Demand bill not entitled to grace, 423

DEPOSITOR AND BANK,
Bank of de|>osit, 132, 209
Deposits by persona unable to contract, 209
Drawee of cheques, 132
Payment of customer’s acceptance, 132
Locality of deposit, 210
Bank a debtor in respect of deposit, 210, 211
Not a bailee or trustee, 210
Interest on deposits, 211
Obligation to honour cheques, 211, 212
Pass-hooks and vouchers, 212, 213
Appropriation and set-off in current account, 214
Rule in Clayton’s ease, 214
Deposit receipts, 216
Receipt of one of two joint depositors, 217, 218 
Payment in event of depositor’s death, 220, 221 
In the event of bank's insolvency, 257-8 
Bank bound to know customer’s signature, 440 
See also Trusts—Limitation—Cheque.

DESCRIPTION,
Of goods pledged by Schedule C, 188, 174, 201 
Of goods in warehouse receipt, 168, 174, 201



DESTROYED BILL, 
See Lost Bill.
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DETENTION OF BILL, 409

DIRECTORS,
Provisional directors, 41 

their powers, 42, 43 
Branch directors, 61 
Powers of directors, 53, 60 
Appointment of officers, 61 
Election, 45, 56, 57, 58, 59 
Filling vacancies, 58 
Qualification, 55, 56 
Number and quorum, 42, 53, 58 
Meetings, 59
Liability, generally, 53, 54, 55, 107, 109, 111

not diminished by enforcement of liability of share­
holders, 254 

Remuneration, 52, 61 
May inspect books, etc., 106 
Removal, 65, 66 
By-laws, 60, 61
Informality of internal proceedings does not affect out­

siders, 42, 43, 49, 66 
Discounts or loans to, 52

DISCHARGE OF BILL,
Distinguished from discharge of party, 573 
Proved by oral evidence, 421 
Terminates negotiability, 477 
By payment, 573, 577 
By acceptor’s holding at maturity, 579 
Confusio, 580
Renunciation of rights, 580 
Remise volontaire, 580 
Intentional cancellation, 581, 582 
Material alteration, 582 
What is material alteration, 584 
Bill in a set, 597
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DISCOUNT,
Bank of discount, 135, 137 
Discount defined, 139 
Not a form of loan, 140
See also Collateral Security—Lending Power» of Hank. 

DISCREPANCY,
Between words and figures, 393,, 395 

DISHONOUR,
Acceptance after dishonour, 410
Negotiation of bill with notice of dishonour, 480
By non-acceptance, 490, 491
Where presentment for acceptance excused, 489, 491
Immediate right of recourse, 492
Holder may refuse to take qualified acceptance, 493
By non-payment, 509
Immediate right of recourse, 509
No right of action on due date, 510, 511
Measure of damages, 5ti6
Recovery of damages, 569
Re-exchange in ease of dishonour abroad, 569
See also Notice of Dishonour.

DIVIDENDS,
May be declared out of profits, 108
Where payable, 75
Not so as to impair capital, 109
When may be paid in excess of 8%, 111
Bonus of same nature as dividend, 108
Receipt of one of two shareholders, 98, 101
Declaration discretionary, 108
Purchaser's right to, 109
Director’s liability, 109, 111
What is profit available for dividend, 110
See also Limitations, Statutes of—Returns.

DIVIDEND WARRANT, 354 

DOCUMENTARY BILL, 493. 412 

DOMICILED BILL, 390
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DOMINION UOVERNMENT,
See Cheque»—Insolvency—Lending Power» of Bank—Minis­

ter of Finance—Treasury Board.

DOMINION NOTES,
Provincial Notes Act, 4
Notes of late province of Canada, 318
Dominion Notes Act, 314, 315
Arrangements for delivery to banks, 112
Payment by bank in Dominion notes, 128
No payment in torn or defaced notes, 128
To be payable in Canadian currency, 309
Issue, 316
Legal tender, 316
Denominations, 316
Redemption, 112, 316, 318
Security for redemption, 317
Proceeds and expenses, 317
Monthly statement, 318
See also Reserve.

DRAWEE,
Two or more drawees, 369, 370 
Payable to drawee’s order, 370 
Must be named or indicated, 372 
Drawer and drawee the same person, 387 
Drawee fictitious or incapable of contracting, 387 
Wrongly designated or name mis-spelt, 405, 408 
Not liable on the bill unless he accepts, 546 
May be liable to drawer for not accepting, 548 
Effect of drawer’s death before acceptance, 549

DRAWER,
Bill payable to drawer’s order, 370
Drawer and drawee the same person, 387
May negative his liability to holder, 403
May waive, as regards himself, duties of holder, 403
Death of drawer before acceptance, 549
Acceptor estopped as to, 550
Contract of drawer, 552
Estoppel as to payee, 552
Paying bill, rights of, 577
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ENDORSEE,
Under special endorsement, 469 
Right to receive payment, 472 

ENDORSEMENT,
Definition, 343, 346
Forged or unauthorized, 430, 436, 438
Transfer without endorsement, 464
Endorsing so us to negative personal liability, 464, 482
Requisites of, in order to operate as negotiation, 465
Partial endorsement, 465, 466
Distinguished from assignment, 465
Simple signature of endorser sufficient, 466
Endorsement of two or more payees, 466
Of payee wrongly designated or name mis-spelt, 467
Presumption as to order of endorsements, 468
Conditional endorsement, 468
In blank or special, 469
Converting blank into special, 469, 470
Striking out endorsements, 470
Restrictive endorsement, 471, 474, 475
Conventions and rules respecting endorsements, 473
Regular and irregular endorsements, 474, 475
Guarantee of endorsements, 475, 476
Endorsement dated after maturity, 480
Signature by stranger before payee’s endorsement, 557
Bill in a set, 597
See also Signature.

ENDORSER,
May negative his liability to holder, 403 
Person signing otherwise than as drawer or acceptor, 554 
Contract of endorser, 563 
Estoppel of, 563 
Prima facie liability, 564 
Successive endorsers, 565, 563 
Paying bill, rights of, 577 

ENGLISH STATUTES,
In restraint of negotiation of bills and notes under limited 

sum, 355
Construction of Colonial Act in same terms as, 511 
See also Bill» of Exchange Act.
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EQUITABLE ASSIGNMENT,
Bill does not operate as, 546
How privity may be created, 547, 548

EQUITY ATTACHING TO BILL,
Negotiation of overdue bill, 477 
XVhat constitutes such equity, 477, 478 
Negotiation with notice of dishonour, 480

ESTOPPEL,
And negotiability, 324
From setting up forgery or want of authority, 433
Against acceptor, 550
Against drawer, 552
Against endorser, 563
Against maker, 639

EVIDENCE,
See Oral Evidence—Conflict of Laws.

EXCHANGE,
Bill payable according to rate of, 393, 395 
See also Re-exchange.

EXCHEQUER BILL, 329

EXECUTION,
See Shares.

FACTORS ACTS,
As affecting bills of lading, 34 
Legislation prior to Bank Act, 165 
Person entrusted, 175-178

FALSE NUMBER,
Selling shares by, 259

FALSE STATEMENT,
In warehouse receipt, etc., 265 
In return, etc., 270 
Knowledge of falsity essential, 272 
Wilfully, 274 
Mens rea. 274 
Fraudulent intent, 275
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FICTITIOUS OB NON-EXISTING,
Payee, 373, 375, 377
Fictitious distinguished from forged, 382 
Drawee, 387

FIRM,
See I’artncr.

FORCE AND FEAR, 456

FOREIGN RILL OR NOTE,
What is a foreign bill, 386 
Distinguished from iidand bill, 386, 387 
Foreign or inland note, 633 

FORGERY,
Ratification of forgery, 431, 433

FORGED OR UNAUTHORIZED SIGNATURE,
Wholly inoperative, 430, 431
Unless party charged is estopped, 430, 433
Ratification, 432
Recovery back of money paid, 430, 436, 438 
Notice in writing of forgery, 435, 436 
English Act protecting bank, 437

FORM OF BILL,
See Bill of Exchange—Promissory Note, etc.—Date—Place 

—Value—Conflict of Laws.
FORMS,

Act of incorporation of banks, 282
Security under sec. 88 of Bank Act, 187, 283
Monthly return to government, 284
Noting for non-acceptance, 641
Protest for non-acceptance or non-payment, 642-646
Notarial notice of noting or of protest, 647, 648
Notarial service of notice, 649
Protest by a justice of the peace, 650

FRAUD,
Making title defective, 454 
When fraud is a defence, 460

FRAUDULENT PREFERENCE OF CREDITOR,
See Offences and Penalties.
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FUTURE TIME, BILL PAYABLE AT A DETERMINABLE, 
What bills arc, 385 
Payable after specified event, 385 
See also Sight—Date.

GOOD FAITH,
When thing done in, 348 
Presumption of good faith, 458 
When onus shifted to holder, 458

GOODS, WARES AND MERCHANDISE,
Definition, 32, 34, 149
Substituted goods, 174, 175, 179, 184
Goods produced from goods pledged, 174, 191
See also Lending Powers of liank—Description.

GRACE,
See Days of Grace.

GUARANTEE,
See Officer of liank.

HOLDER,
Definition, 343, 345
Holder for value, 449
Rights and powers, 482
Negotiating to a holder in due course, 482
Right of recourse on dishonour, 492, 509, 512
Duties of, may be waived by drawer or endorser, 403
General duties of, 484

HOLDER IN DUE COURSE,
Defined, 453, 455, 456
Not prejudiced by insertion of wrong date, 393
Taking bill with blank filled up, 399
Valid delivery of bill presumed, 418, 419
Bill voidable by reason of incapacity, 429
Party deriving title from, 457
Presumption that party is holder in due course, 458
When onus shifted, 458
Holds bill free from defect of title, 482
Subsequent to dishonour by non-acceptance, 513
Acceptor estopped, 550
Drawer estopped, 552

43—BANK ACT.



INDEX.

HOLDER IN DUE COURSE—Continued.
Person signing otherwise than as acceptor or drawer, 
Endorser estopped, 563 
With notice of renunciation, 580 
Of hill materially altered, 582, 583

HOLIDAY,
Legal holidays or non-juridical days, 424 
Non-business day, 343, 34ti 
Last day of grace falling on, 423, 424 
When holidays el " ", 353

HONOUR,
See Acceptance for Honour—Paginent for Honour.

IMPERIAL ACTS,
See English Statutes.

INCOMPLETE BILL,
See Complete.

INCORPORATION AND ORGANIZATION OF BANK, 
Act of incorporation, 41 
Opening of subscription liooks, 42 
Meeting of subscribers, 43, 44 
Commencing business, 45, 46, 259

INDORSEMENT, ETC.,
Sec Endorsement, etc.

INLAND BILL,
See foreign Hill.

INSOLVENCY,
No insolvency law in Canada, 489 
Effect of insolvency of acceptor, 539

INSOLVENCY OF BANK,
When constituted by suspension, 249
When company deemed insolvent, 250
Calls to be made, 251
Bank notes first charge, 256
Dominion government claim second charge, 257
Provincial government claim third charge, 257
Creditors’ claims prior to penalties, 257

1)7+

51
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INSOLVENCY OF BANK—Continued.
Claims of depositors, 257-8 
Application of Winding-up Act, 246 
Double liability of shareholders, 247, 251 
Proceedings under Winding-up Act, 252 
Liability of transferor of shares, 255 
See also Winding-up.

INSPECTION, RIGHT OF,
Of books, correspondence and funds, 106
Of daily list of transfers, 90
No privilege in court proceedings, 106
Customer’s account, 106
Director not bound to inspect lmks, 107

INSTALMENTS,
Bill payable by stated. 398, 394

INTEREST,
Bank not liable for usury, 204
No higher rate than 7% recoverable by bank, 204
Bank may stipulate for any rate, 206
Debtor may recover excess charged, 206
But not if excess voluntarily paid, 207
Percentage chargeable for collection, 207
Also percentage for agency charge, 208
Interest on hank notes after suspension, 124
Interest on deposits, 204, 211
Bill payable with interest, 393
Dishonour by non-payment of interest, 510
Interest as damages on dishonour, 566
In case of dishonour abroad, 569
Usurious consideration for bill, 461

INTERNAL REGULATIONS OF RANKS,
Provisions of Bank Act, 52 
Informality of internal proceedings, 42, 48, 66 
Court will not interfere with internal management, 49 
See also Directors—Shareholders.

INTERPRETATION,
See Bank Act—Bills of Exchange Act—Conflict of Laws.
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ISSUE OF HILL,
Definition, 343, 346 
Distinguished from negotiation, 400 
Re-issue after negotiation hack, 481 
Re-issue after payment, 577, 578

LAND,
See Property.

LAW MERCHANT,
Origin and history, 21
Usage sanetioncd by the courts, 22
Evidence of usage, 23
Introduced into Canada, !?4
IIow far applicable to (juebec, 26
Applicable to hills, notes and cheques, 335, 355
Results of formation by custom, 336
Sec also Common Law.

LEGAL TENDER,
See Currency,

LEGISLATIVE POWER,
Currency and coinage, 4
Ranking, banks and paper money, 4
Warehouse receipts, etc., 180-183
Taxation of banks, 31, 76
Succession duty on shares, 76, 77. 78, 79
Succession duty on deposits, 78
Insolvency and winding-up, 246
Bills of exchange and promissory notes, 4, 341
Interest, 4
Legal tender, 4
Procedure, 86

LENDING POWERS OF RANK,
Powers generally, 135 
What bank may lend on, 137 

bills and notes, 137 
bonds, debentures, etc., 137, 142 
other negotiable securities, 137, 142, 326 
stock and shares, 137, 142, 143, 144 
government securities, 137 
timber license and timber, 162
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LENDING POWERS OF BANK—Continued.
What bank may not lend on, 137, 145 

bank shares, 137, 147, 148 
lands and immovable property, 138, 148 
ships, 138, 149, 162, 163 
goods, wares and merchandise, 137, 138, 149 
except as additional security, 155-158 
or except as otherwise provided in the Act, 137, 146 - 
penalties, 267

Warehouse receipts, hills of lading or security under sec. 
88, 107, 178

earlier legislation, 164, 197
title to goods vested in bank, 167, 172 '
effect of security, 167, 173, 179
priority over unpaid vendor, 191, 194
goods produced from pledged goods, 174, 191
substituted goods, 174, 175, 179, 184
right of hank to take possession, 172
right of proceeds in ease of sale by receiptor, 193
right of bank to sell on default, 191, 194, 195
wholesale purchaser, shipper or dealer, 178
wholesale manufacturer, 179, 185
schedule C, 186, 187
where previous holder is agent of owner, 175 
advance must be eontemporaneous, 196, 201 
or upon written promise or agreement, 196, 200 
negotiated or contracted, 198 
debt may be renewed or extended, 196, 202 
exchange or substitution of securities, 196, 202 
penalties, 263

Transactions in violation of Act, 
are subject of penalty, 146 
contract of loan valid, 146 
but security invalid. 146

See also Collateral Security—Factors Acts—Discount— 
Warehouse Receipt.

LIABILITY OF PARTIES TO BILLS AND NOTES,
Generally, 546
Contract on bill incomplete until delivery, 415
Presumption as to order of endorsements, 468
In ease of re-issue of bill after negotiation back, 481
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LIABILITY OF PARTIES, ETC.—Continued.
Person signing otherwise than as drawer or acceptor, 554 
Signature by stranger before payee’s endorsement, 557 
See also Acceptor—Drawer—Endorser—Maker—Drawee.

LIEN,
On banker’s own shares, 89, 92, 149-151 
Sale and transfer of shares, 150 
On customer’s balance and securities, 151 
Enforcement of lien, 151, 152 
Holder of bill having lien, 449, 451

LIMITATIONS AND PRESCRIPTION,
Not applieable to deposits or dividends, 249 
When time begins to run on bill, 512 
Conflict of laws, 599

LIQUIDATION AND LIQUIDATOR,
See Winding-up.

LOST BILL,
Protest of, on copy or particulars, 541 
No action on. at common law, 594 
Right of holder to duplicate bill, 594 
Action may be allowed if indemnity given, 595

LUMBER,
See Timber.

MAKER OF NOTE,
Contract of, 639

MANUFACTURER,
What included, 32, 35, 185, 186 
See also Wholesale.

MARRIAGE OF FEMALE SHAREHOLDER,
See Transmission of Shares.

MEETINGS,
See Incorporation and Organization — Directors — Share­

holders.

“MINISTER,”
Means Minister of Finance, 31, 33
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MISTAKE,
Inserting wrong date by, 396 
Recovery of money paid by, 439

MONEY,
Bill must be payable in, 363, 366 
Sec also Currency.

MONTH,
Means calendar month, 4*27
Bill payable at a month or months after date, 427

NEOLIOENCE,
And good faith, 348
Drawing ehe<|ue with spaces, 440-441

NEGOTIABLE INSTRUMENTS,
Definition, 325, 483 
Negotiability discussed, 321, 462

original and acquired meaning, 323, 325 
ambulatory intent, 323 
by estoppel, 324 
usage of money market, 327 

What instruments may be negotiable, 
bills, notes and cheques, 326 
bonds, 143, 327 
deposit receipt, 216, 217 
scrip, 328
interest coupons, 329 
circular notes, 329 
dividend warrants. 329 
exchequer bills, 329 

Instruments not negotiable,
share transfers and certificates, 143, 329 
bills of lading, 35, 329 
post office orders, 329
letters of credit signed by provincial secretary, 329 
endorsement or receipt of, 476 

See also Negotiation.

“NEGOTIATED OR CONTRACTED,” 198-200
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NEGOTIATION OF BILL,
Defined, 462, 4M 
Distinguished from issue, 400
Distinguished from transmission or transfer bv assignment, 

462
Words in hill prohibiting transfer, 372 
Requisites of endorsement in order to operate as, 465 
Restrictive endorsement, 471, 477 
When negotiability ceases, 476
Negotiation of overdue bill et to the equities, 477 
Presumption of negotiation before maturity, 480 
Power to negotiate distinguished from right, 483 
Within reasonable time in ease of sight bill, 486 
Liability of transferor by delivery, 570, 571 
Second negotiation after payment, 577, 578 
Bill in a set, 597

NON-ACCEPTANCE,
See Dishonour.

NON-BUSINESS DAYS,
Definition. 343, 346 
See also Holidays.

NON-J lTRIDICAL DAYS,
See Holidays.

NON-NEOOTIABLE BILL, 372, 373

NON-PAYMENT.
See Dishonour.

NOTARY,
In the Province of Quebec, 28 
Clerk, teller or agent of bank, 

not to net as, 359

41 NOTE,M
means promissory note, 343, 345 

NOTE ISSUE,
See Bank Note—Dominion Notes.

4
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NOTICE,
Of trusts relating to shares, 100 

to deposits, 217.
Of fraud or illegality affecting bill, 455.
Of forgery upon which cheque paid, 431, 435 
By payer of bill which is dishonoured, 441.

NOTICE OF DISHONOUR,
Meaning of, 514.
Who entitled to, 513
Rights of holder in due course, 513
In case of prior notice of dishonour by non-acceptance, 513 
Discharge of parties by omission to give, 514, 515 
Guarantor not entitled to, 514.
Time for, 515, 516, 519 
By whom, 516, 518, 519. 522 
To whom, 516, 517, 519, 522 
Misdescription of bill, 519, 521 
Form of notice, 519, 520, 521, 522 
Bill dishonoured in hands of agent, 523 
Notice in case of several endorsements, 523 
Notice to antecedent parties, 524 
For whose benefit notice enures, 524 
Duties of successive endorsers, 525 
Sufficiency of address of notice by post, 525 
Miscarriage by post office, 528 
Delay in giving notice excused, 529 
Notice dispensed with, 530, 532, 533

NOTICE OF PROTEST,
See Protest.

NOTING,
Delay in noting excused, 536
Noting sufficient instead of protest, 540
Formal protest may be subsequently extended, 541
Form of noting, 540, 641
Time for noting, 541
Time for notice of protest, 545
Expenses part of damages on dishonour, 567
Form of notice of noting, 647
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OFFENCES AND PENALTIES,
Commencing business without certificate, 259
Sale and transfer of shares in contravention of Act, 259
Cash reserves, 260
Excess of authorized issue of notes, 260
Unauthorized issue of notes, 260, 261
Defacement of notes, 262
Issue of notes after suspension, 262
Pledging of notes, 262
Fraudulent issue of notes, 263
Acquiring warehouse receipts, etc., except as authorized by 

Act, 263, 264
Sale of security except as authorized, 265 
Wilfully alienating goods pledged, 266 
Omission to sell shares of hank covered by lien, 267. 
Prohibited business, 267.
Failure to make returns, 268, 269
Refusing to make calls in ease of suspension, 276
Undue preference to bank’s creditors, 277
Using the title “bank,” etc, 277
Penalty for offence against the Act, 278
Procedure to enforce penalty, 278
See also False Statement.

OFFICER OF RANK,
Power to appoint, 61.
President, 33, 35, 52, 58 

duties of, 59, 92 
Honorary president, 33, 58 
Vice-president, 52, 58, 59 
(leneral manager, 61, 62 
Rraneh manager, 61, 63 
Liability iff manager, 63 
Rond or security to be given, 61 
Ouarantee and pension fund, 52 
Holding out, 48
Offiecr’s knowledge imputed to bank, 63 
See also False Staff ment.

ORAL EVIDENCE,
Delivery conditional or for special purpose, 418 
Presumption of valid delivery. 418, 419
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ORAL EVIDENCE—Continued,
Inadmissible to eontradict or vary, 421 
Admissible to negative existence of bill, 421 
Admissible to impeach the consideration, 421 
Admissible to prove discharge, 421 
Evidence of true date, 396

ORDER
When bill is payable to order, 372 
Negotiation of such a bill, 463 
Transfer without endorsement, 464

OVERDUE BILL,
Bill accepted or endorsed when overdue, 383 
Acceptance of overdue bill, 410 
Negotiation subject to defect in title, 477 
When demand hill overdue, 477 
When other bill overdue, 424 
When demand note overdue, 636

PAROL EVIDENCE,
See Oral Evidence.

OWNER OP BILL,
Distinguished from holder, 345

PARTICULAR FUND, 367, 368

PARTIES,
To a bill, 367
See also l.iabilitict of Purlin—Capacity—Authority—Sbj- 

nalurc.

PARTNER AND PARTNERSHIP,
Acceptance by, 407 
Endorsement by, 466, 467 
Signature of name of firm, 560 
Authority of partner, 561, 562

PASS BOOK AND VOUCHERS, 212

PATENT RIGHT,
Bill or note in ' ration of purchase money of, 359-36155
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PAYEE,
Hill payable to drawer’s or drawee’s order, 370
Two or more payees, 370, 371
Payable to the holder of an office, 370, 371
Payable to order or bearer, 372, 374
Payee must be named or indicated, 373, 374
Fictitious or non-existing, 373-382
Bill, when payable to payee’s order, 382
Payee wrongly designated or name misspelt, 467
Acceptor estopped as to, 550
Drawer estopped as to, 552
Signature by stranger before payee’s endorsement, 557

PAYMENT,
When complete, 212
Payment of bill, 573
Terminates negotiability, 477
Delivery up of bill, 505, 507
Discharge by, 573
XVhat is payment, 574
By or on behalf of drawee or acceptor, 575
By drawer or endorser, 577

PAYMENT BY BILL,
Presumably conditional, 515 
When condition fulfilled, 515 
Renewal of bill, 576

PAYMENT FOR HONOUR SUP HA PROTEST,
Rights of payer for honour, 591 
Attested by notarial act of honour, 592 
Who discharged by, 492 
Payer subrogated to rights of holder, 592 
Subsequent parties discharged, 593

PAYMENTS TO MINISTER UPON WINDINO-UP, 
Unclaimed moneys, 234 
Subject to order of Governor in Council, 234 
Amount of outstanding bank notes, 235-6

PENALTIES,
See Offences mid Penalties.
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PENSION FUND,
See Officer of Hank.

PERSON,
Defined, 347

PLACE,
Of drawing or payment need not be expressed, 389 
See also Acceptance—Presentment for Acceptance—Present­

ment for Payment.

PLEDGE,
See Lending Powers of llnnk—Collateral Security.

PRESCRIPTION,
See Limitations and Prescription.

PRESENTMENT FOR ACCEPTANCE,
Compared with presentment for payment, 484
When necessary, 484, 485
Duties of agent as to pre! , 133
Delay in presentment excused, 486
Of sight bill within reasonable time, 486
What is due presentment, 488
By whom, 489
To whom, 489
Presentment excused, 489
Time for acceptance, 490
Dishonour by non-acceptance, 491

PRESENTMENT FOR PAYMENT,
Compared with presentment for acceptance, 484
When necessary, 495
Holder must exhibit bill, 495
Due presentment. 496
Time for, 496, 498, 507
By whom, 497
To whom, 497. 498
Place of. 499, 500, 501
Through post office, 501, 502
Delay in presentment excused, 502, 508
Presentment dispensed with, 503
Promissory note, 635-638

8833
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PRESIDENT,
Sec Officers of Hank.

PRINCIPAL AND AGENT,
Kve Agent.

PRINCIPAL AND SURETY,
See Surety.

PRIVATE INTERNATIONAL LAW,
See Conflict of Laws.

PROCURATION,
See Signature.

PRODUCT,
Product of the forest, 184
See also Hoods, Wares and Merchandise.

PROMISSORY NOTE,
Definition, MO
Provisions of the Act applicable to, 629, 639, 040 
After sight, 427 
Negotiability of notes, 629 
Payable to maker’s order, 680, 688 
Pledge of collateral security, 680, 682 
Promise to pay, 631 
Made by one person to another, 682 
Inland and foreign notes, 623 
Inchoate and incomplete until delivery, 633 
Joint or joint and several liability, 634 
Presentment of demand note. 635 
When demand note deemed overdue, 636 
Presentment of notes payable at particular place, 636, 637, 

638
Present as regards endorser, 638
Presentment as regards r. 638
Contract of maker, 639
Protest of foreign note, 640
See also Hank Softs—Dominion Sides.

PROPERTY,
Real and immovable,

for bank’s use and oeen in, 154

4
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PRO I* ERT Y—Con t in ued.
purchase of realty in certain cases, 158 
acquired on debtor’s default, 159, 160 
forfeiture if no sale within limited period, 160, 161 

Personal and moveable,
rights with regard to mortgaged realty also apply to per­

sonalty, 155, 158 
See also Lending Powers of Iiank.

PROTEST,
Prima facie evidence, 358 
Foreign protest as evidence, 358 
Not necessary in order to render acceptor liable, 536 

*-■ Protest dispensed with, 536
Delay in noting or protesting excused, 536 
Protest of foreign bill, 536 
Protest of foreign note. 640 
Protest of inland bill, 537, 538
For non-payment after protest for non-acceptance, 539 
Protest for better security, 539
Protest before presentment to acceptor for honour or case 

of need, 540 
Noting sufficient, 540 
Formal protest may be extended later, 541 
Time for protest, 541, 542 
Time for notice of protest, 545 
Protest on copy or particulars of bill, 541 
Place of protest, 542 
Contents of, 543 
By justice of the peace, 544. 650 
Expenses of protest, 544, 567 
Fees, 544
Forms of protest and noting. 545, 641. et seq.
Forms of notice of protest, etc., 647, et seq.

PROVINCIAL GOVERNMENT,
See Insolvency—Lending Powers of Hank.

PROVINCIAL LAW,
Frequently applicable bills, etc., 357 
See also Conflict of Laws.
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PROXY,
See Shari holder.

PUBLIC NOTICE, 33, 45, 57, 64, 108

PURCHASER,
Purchase of bill, 135, 141, 571 
Purchase of property taken as security, 159 
Purchase of hank's assets, 223 
See also Wholesale.

QUEBEC,
Commercial law of, 25
tleneral differences in law, 27
Special provisions of Hills of Exchange Act, 335
Articles of Civil Code applicable to hills, 336, 340
Sources of law of exchange, 338
Additional holidays in, 425
Protest of inland bill in, 538

REALIZATION OF SECURITY,
See (’ollahral Seeurity.

REASONABLE HOUR, 498

REASONABLE TIME,
For tilling up blank in hill, 399
For demand bill to he in circulation. 477
For presentment or negotiation of sight hill, 486, 487
For presentment for payment, 496
As regards drawer of a cheque, 614, 615, 616
For various purposes, 617
For presentment of demand note, 635
In order to affect holder of note with notice of defect, 636

REEXCIÎANOE,
In ease of dishonour abroad. 569 
Meaning of, 569, 570

REFEREE,
See Case of Seed.

RE-ISSUE.
See Issue—Hank Sotc.

RENEWAL,
Presumably conditional payment, 576
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RESERVE,
Proportion of cash reserve to be held in Dominion notes, 112,

260
Hank not obliged to keep reserve, 112

except when dividend of more than 8% paid, 111 
Discretionary power to form, 112

RETURNS,
llonthly, to Government, 229 
Special, may be called for, 230 
List of shareholders, 232 
Dividends unpaid for 5 years, 231 
Other amounts and balances, 231 
Drafts issued and unpaid, 232 
Penalties for failure to make returns, 268 
See False Slah mi tit.

REVISED STATUTES OP CANADA, 1906, 19, 341 
And see Preface.

REVOCATION,
Contract revocable until delivery, 415

SALE OP RANK’S ASSETS,
Power to sell assets, 223
Consideration may be shares of purchasing hank, 223
Consent of shareholders, 224, 225
Approval of Governor in Council, 224, 225, 227
Conditions of such approval, 225, 226
Notes of selling bank assumed, 227
Selling bank to be wound up, 228

SALE OP BILL, 135, 141, 571

SALE OP SHARES, see Transfer of Sharis.

SCHEDULES,
Bank Act,

A. Hanks to which Act applies, 36, 280
B. Act of incorporation, 41, 282
C. Porm of security, 187, 283
D. Porm of monthly return, 229, 284 

Rills of Exchange Act,
Forms A. to J., 641

44—SANK ACT.
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SCRIP,
See Negotiable Instrumenta.

SECURITY,
See Officer of Bank—Collateral Security—Lending Powers 

of Bank.

SET-OFF AND COMPENSATION,
In case of insolvency of bank, 248 
Not an equity attaching to bill, 477, 478 
Conflict of laws, 599

SHAREHOLDERS,
Who are, 80
Annual meeting, 52, 56, 57, 65, 104, 105 
Special general meeting, 64, 65, 66, 105 
Voting and proxies, 66, 67, 68, 69 
Not entitled to inspect books, etc., 106 
By-laws and powers, 50, 51, 52
Cannot usually bring action for wrong to company, 49
Chairman of meeting, 67, 68
Liability not affected by reduction of stock, 72
See also Shares—Ueturns.

SHARES,
Subscription for, 75, 80 
Allotment of, 80, 81
Calls on, powrs and conditions as to, 82, 82 

remedy for non-payment, 82, 84, 85, 86 
on winding up of bank, 247 

Personal estate, 75 
Nature of, 76
Assignable and transferable, 75, 79, 87 
Locality of shares, 76, 77, 78 
Sale in contravention of Act, 259 
Sale under execution, 9i, 92 
Double liability, 247, 251 
Liability of transferor, 255 
Liability of trustee, 102, 102 
Par value of, 41 
Invalid share certificate, 48
See also Transfer of Shares—Transmission of Shares—Divi­

dends— Capital Stock—Trusts—Negotiable Instru­
ments—Lending Powers of Bank.
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SHIPS,
See Lending Vou era of Bank.

SIGNATURE,
Person’s own hand not necessary, 349
What is sufficient signature, 349
By agent or attorney, 349, 350
Induced by fraud, 349, 398
Authority to sign for another, 350
Liability for signing without authority, 443, 444
Signature in representative capacity, 444
Signature by procuration, 441
To blank paper, 397
Mere signature sufficient acceptance, 408
Simple signature sufficient endorsement, 466
Party to a bill must sign it as such, 554
Signing otherwise than as drawer or acceptor, 554
Signature by stranger before payee’s endorsement, 557
Trade nr assumed name, 560
Firm name, 560
See also Corporation—Forged or Unauthorized Signature— 

Partner.

SIGHT, BILL PAYABLE AT OR AFTER,
Sight hills not payable on demand, 385 
Entitled to days of grace, 384, 424
Undated a..... payable at or after sight, 396
Must be presented for acceptance, 484, 485 
Presented or negotiated within reasonable time, 486

“SPECIE” means coin current, 316

SUNDAY,
Bill dated on, 389
Bill for contract made on, 392

SURETY,
Acceptor prima facie principal debtor, 554 
Discharge of surety by dealings with principal or other 

surety, 554
Accommodation party, 565, 566 
Endorser analogous to surety, 566
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SUSPENSION OF PAYMENT,
See Insolvency—Bank Notes—Curator.

TIMBER,
Loans on standing timber or timber limits, 102 
Receipt for timber in transit, 170 
Sawn lumber not product of forest, 184

TIME,
See Computation of Time—Reasonable Time.

TRANSFER OF BILL,
See Negotiation—Sale of Bill.

TRANSFER OF SHARES,
Distinguished from transmission, 03
Method of, 87, 80
Conditions for, 87, 00
Fraction of share not assignable, 87
Without ji tion of certificate, 80
Registration not discretionary, 70, 80
Sale under execution, 01, 02
Shares sold for shareholder’s debt, 150
Forfeited shares, 85
Forged power of attorney, 80
Acceptance of transfer, 00
List of transfers, 00
Closing of transfer books. 108
Purchaser’s right to dividend, 100
Penalty for transfer in violation of Act, 250
See also Trusts.

TRANSMISSION OF SHARES,
Distinguished from transfer, 93 
Proof of, 92. 05, 0f>
By death of shareholder, 02, 03. 05
By marriage of female shareholder, 02, 03, 04
Sticeession duty, 7f>, 70
Registration not discretionary, 70, 03, 05
See also Trusts.

8



INDEX. 69.1

TREASURY HOARD,
Act respecting, 33
Certificate permitting bank to issue notes or commence busi­

ness, 45, 46
May approve increase of capital, 70 

reduction of capital, 72, 73

TRIMBLE v. HILL,
Rule of I’rivy Council in, Oil

TRUSTS,
Hank not bound to see to execution, 

as to shares, 97, 98, 99, 100 
as to deposits, 217, 219, 220 

Personal liability of trustee-holder, 
of shares, 102, 103 

Nature of a trust, 100, 101 
Trusts relating to collateral security, 142, 143

UNAUTHORIZED SIGNATURE,
See Purged ur I'naulhuriied.

USAGE,
See /.air Mr re ha ill—Nigutiabilitg.

USURY,
See Interrit.

VALUE,
Means valuabl.....insiders!ion, 343, 346
Hill need not specify value given, 389 
See Comiderntion.

VICE-PRESIDENT,
Sis1 Offinr of llank.

WAIVER,
Of holder's duties, 403 
Of presentment for payment, 503 
Of notice of dishonour, 530. 531
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WAREHOUSE RECEIPT,
Definition, 32, 34, 169, 170 

. How acquired by bank, 168
Receiptor must not be owner, 168 
Proof of possession as bailee, 169 
Includes receipt for logs in transit, 170 
May be to third person or direct to bank, 174 
Previous holder agent of owner, 175 
See also Lending Vouer» of Bank.

WHOLESALE,
Meaning of wholesale, 183 
Ijoan to wholesale purchaser, 178, 183 

shipper, 178, 183 
dealer, 178, 183, 184 
manufacturer, 179 

See also Lending Poiecr» of Bonk.

WINDING-UP OF BANK,
In case of sale of assets, 228 
In ease of insolvency, 

calls to be made, 251
proceedings under Winding-up Act, 246, 251 

Priority of charges on assets, 256-7 
Set-off, 248
Liquidator, appointment of, 253, 254 
Limitation or prescription inapplicable, 249 
See also Insolrencg—Bank Note»—Payment» to 

upon Winding-up.

WRITING DEFINED, 347
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