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To ax Appress to His Honor the Lieutenant-Governor, praying that he will cause to be laid

before the House a Return of a Copy of the Judgment of the Judicial Committee
of the Privy Council in the case of the Ontario Mining Company, et al , vs. Seybold,
et al., together with a copy of the Agreement between Counsel for the Dominion

of Canada and the Province of Ontario arising out of the argument of the said
Appeal.

Presented to the Legislative Assembly,
By Command.

J. R. STRATTON,
Provincial Secretary.
Provincial Secretary’s Office,

Toronto, April 22nd, 1904
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RETURN

OF

Judgment of the Judicial Committece

OF

The Ontario Mining Company, ¢s. Seybold,

Judgment of the Lords of the Judicial
Committee of the Privy Council on the
Appeal of The Ontario Mining Com-
pany, Limited, and Ihe Attorney-
General for the Dominion of Canada
v. Seybold and Others and The At
torney-General of the Provinee of
Ontario from the Supreme Court of
Canada; delivered the 12th Novem
ber, 1902,

Present at the Hearing :

The Lord Chancellor,

Lord
Lord Davey.
Lord Robertson.
Lord  Lindley

(Delivered by Lord Davey.)

In this case leave was given by His
Majesty in Council on the advice of this
Board to appeal again a judgment of the
Supreme Court ot Canada dated the Hth
June 1901, In their petition for leave
to appeal the Appellants the Ontario
Mining Company alleged that the title
to 3 acres of land purporting to
have been set aside by the Domimion
Government as reserves for the Indians
was allected by the judgment and re-
presented that the  question involv
was one of great constitutional and gen-
eral importance affecting not only the
Dominion and Provincial Governments
but also all the Indians in the P
vinee of Ontario. By the Order in Coun
cil giving the Appellants leave to ap-
I it was ordered that the Govern-
ment of the Dominion of Canada and the
Government of the Provin of On-
tario  should be at i y to in-
tervene in the Appeal or 1
the same upon a special 5
mg  the legal question or question

(3]

in dispute. I'he two  Govermments
ive availed themselves of this liberty
and were represented by Counsel on the
hearing of the Appeal. A preliminary
objection was taken to the Appeal be
ing heard on its merits by Counsel for
the Respondents and also by Counsel for
the Ontario Government on the ground
that the petition for leave to appeal Jdid
not disclose an agreement made  he-
tewen the Governments of the Domin
ion and of Ontario and confirmed by
their  two L latures respectively
which it was said if disclosed  would
hate <hown that the question between
the parties to the litigation did not as
alleged affect the title to the large tract
of land mentioned and that in existing
circumstances there was not any ques-
tion of constitutional or general im
portance involved affecting either the
Governments or  the Indians Their
Loraships will postpone for the present
their consideration of this objection.
The dispute is between rival claimants
under grants from the Governments of
the Dominion and of Ontario respective-
ly. The Appellants claim to be entitied
to certain lands situate on Sultana
Island in the Lake of the Woods with-
in the Province of Ontario and the min-
erals thereunder under Letters Patent
dated the 29th March 1889 the 30th
April 1889, the 2nd September 1889, and
the 23rd July 1800 issued by the Gov-
ernment of the Dominion to their pre-
decessors in title.  The Respondents
claim an undivided two-thirds interest
in the same lands and minerals under
Letters Patent issued to them by the
Government of Ontario and dated the
16th January 1899 and the 24th Jann
ary 1800, The action was brought hy
the Appellants against the Respondents




in the High Court of Justice of Ontario
and their claim was to have the Letters
Patent of Ontario under which the Re
spondents elaimed declared void and set
aside and cancelled and for consequen-
tial relief. One of the Respondents on
the other haand counterclaimed for sim
ilar relief respecting the Letters Patent
of the Dominion under which the Ap
pellants claimed title.

The lands in question are
in the territory within the

comprised
Provinee of

Ontario which was surrendered by the
Indians by tne Treaty of 3rd Octobo
1873 known as the North-West Angl
Ireaty. It was decided by this Board in
the St. Catharines’ Milling Company's
case (14 A.C. 46) that prior to that s
render the Provinee of Ontario had a
proprietary interest in the land under

the provisions of Section 109 of the Bri
tish  North Ameriea Aet 1867 subject
to the burden of the Indian usufruetu
ary title and upon the extinguishment
of that title by the surrender the Pro
vince aequired the full beneficial inter
est in the land subject only to
qualitied privilege of hunting and fishing
a¢ was reserved to the Indians in the

such

treaty. In delivering the judgment of
the Board Lord Watson observed that
in construing the enactments of the
British North America  Act 1867 it
“ must always  be kept in  view
“that wherever public land with its

is deseribed as *the proper
“ty of or as ‘belonging to’ the Do
“minion or a Province these expres
“sions merely import that the right to
“its beneficial use or its proc s has
“been appropriated to the Dominion or
“the Province as the case may be and is
“subject to the control of its legisla
“ture the land itself being vested
“the Crown.” Their Lordships think
that it should be added that the right
of disposing of the land ecan only be
exercised by the Crown under the ad
viee of the Ministers of the Dominion
or Provinee as the ease may be to which
the heneficial use of the land or its
proceeds has been appropriated and by
an instrament under the seal of the Do-
minion or the Province.

After the making of the {reaty of
1873 the Dominion Government in in
tended pursnance of its terms purported
to set out and appropriate portions «f
the lands surrendered as reserves for
the nse of the Indians and among such
reserves was one known as Reserve 38
B of which the lands now in question
form a part. The Rat Portage band of
the Salteaux tribe of Indians resided
on this reserve,

“incidents
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On the 8th October 1886 the Rat Por-
tage band surrendered a portion of Re-
serve 38 B comprising the land in ques-
tion to the Crown in trust to sell the
same and invest the proceeds and pay
the interest from such investment to
the 1 15 and their descendants for
ever, iis surrender was made in ae-
cordance with the provisions of a Do-
minion Act known as the Indian Act
1880, But it was not suggested that this
Act purports either expressly or by im-
plication  to authorise the Dominion
Government to dispose of the publie
lands of Ontario without the consent of
the Provincial Government. No ques-
tion as to its being within the i
tive jurisdiction of the Dominion the
fore arises,

@

The action was tried before the Chan-
cellor of Ontario and by his Judgment
of the 2nd December 1899 it was dis-

missed with costs, By a second Judg-
ment of 22nd December 1809 on the

counterclaim it was declared that the
several patents under the Great Seal of
Canada under which the Appellants
claimed were unltra s of the De
ion and null < void as against the
Kesponacnts. On appeal to the Division-
al Cowrt tiwse  judgments  were {5
atlivie |

The reasons of the
lor for his decision arce
ised in his judgment,

“Over the Reserve 38 B, the Domin-
“jon had and might exercise |
“tive and administrative jurisdiction,
“while the territorial and proprietary
“ownership of the soil was vested in
“the Crown for the benefit of and sub-
“ject to the islative control of the
“ Province of Ontario. The treaty land
“wns, in this apart out of
“the surrendered territory by the Do-
“minion, that is to say, the Indian title
“being extinguished for the benefit of
“the Provinee, the Dommon assumed
“to take of the Provineial land to estab-
“lish a treaty reserve for the Indians,
“Granted that this might be done, yet
*when the subsequent surrender of part
“of this Treaty Reserve was made in
“1886. the effect was again to free the
rt in litigation  form the special
“treaty privileges of the Band, and to
“leave the sole proprietary and present
*ownership in the Crown as represent-
“ing the Province of Ontario. That is
* the sitnation so far as the title to the
“land is concerned.”

The learned Judge expressed his opin-
ion that it was not proved that the
Provincial Government had concurred
the choice or appropriation of the Re-

Chaneel-
summar-

learned
thus

case, set
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serves though in the view which he took
of the case he considered it immater
ial

In the Divisional Court Mr. Justice
Street expressed himself as follows

*The surrender was undoubtedly bur
ened with the obligation imposed by
“the treaty to select and lay aside
“special portions of the tract covered
“bhy it for the ecinl use and benefit
“of the Indians. The Provincial Gov
“ernment could not without plain dis
“regard of justice take advantage of
g surrender and refuse to perform
condition attached to it; but it is
“equally plain that its ownership of
“the tract of land covered by  the
s to exclude

“treaty was so complete
“the Government of the Dominion from

xercising any  power or authority
“over it Ihe aet of the Dominion
“officers therefore in purporting to s
lect and set aside out of it certa

“parts as special reserves for India

“entitled under the treaty, and the act
“of the Dominion  Government after
wards in foundin right to sell thes
so-called reserves upon the previous
“acts of their officers, both appear to
1 foundation what

stand upon no leg
“ever.  The Dominion Government, in
‘fact, in selling the land in question
- flands reserved  for

was not selling
Indians.” but was selling lands beloay
“ing to the Province of Ontario.”

I'he Chief Justice adopted the reasons
of the learned Chancellor

There was a second Appeal to the Su
preme  Court Ihe majority of the
learned Judges in that Court held that
the case was governed by the decision
of this Board in 8t. Catharines’ Milling
Company v. The Queen and the Appeal
was dismissed.  Mr. Justice Gwynne dis
sented but the reasons for his opinion
given by that learned and lamented
ludge se'm to be directed rather to
show that the decision of this Board
in the previous case was erroneous

I'neir Lordships agree with the Courts
bhelow that the decision of this case is
a corollary from that of the St. Cathay
ines’ Milling Company v. The Queen. The
argument of the learned Counsel for
the Appellants at their Lordships’ Bar
was that at the date of the Letters
Patent issued by the Dominion officers
to their predecessors in title the land
question was held in trust for sale for
the exclusive henefit of the Indians and
therefore there was no beneficial inter-
est in the lands left in the Provinee of
Ontario. This argument assumes that
the Reserve 38 B was rightly set out
and appropriated by the Dominion offi-

unst the Government of On-
tario and ignores the effect of the sur-
vender of 1873 as declared in the pre-
vious decision of this Board. By See-
tion 91 of the British North American
Act 1867 the Parliament of Canada has
exclusive legislative authority over * In-
lians and lands “reserved for the In-
dians,”  But this did not vest in the
Government of the Dominion any pro

prietary rvights in such lands or any
power by legislation  to appropriate
wnds which by the surrender of the In-
lian title had become the free publie
inds of the Provinee as an Indian re-
serve in infringement of the proprietary

rig i the Provinee I'heir Lordships
X for the purposes of the present
nt what was said by Lord Her

in delivering the judgment of this
rd in the Fisheries Case (1898 A, C.
15 to the broad distinetion between
prietary rights and legislative juris-
iction Let it be assumed that the
Government of the Provinee taking ad-
aintage of the surrender of 1873 came
at least under an honorable engagement
to fulfil the terms on the faith of which
the surrender was made, and therefore
vern-
ment in appropriating certain undefined
portions of the surrendered lands as In-
dian  reserves I'he result however is
that the choice and location of the lands
to be so appropriated could only be of-
feetively made by the joint action of
the two Governments,

to conenr with the Dominion (

It is unnecessary to say more on this
point for as between the two Govern-
ments the gquestion has been set at rest
by an agreement incorporated in two
identical Acts of the Parliament of Can
‘(LI (54 & 55 Viet. e, 5) and the Legisla
ture of Ontario (54 Viet. e. 3) and sub
sequently signed (16th April 1894) by
the proper officers of the two Govern-
ments.  In this statutory agreement it
is reeited that sinee the treaty of 1873
the true boundaries of Ontario had been
ascertained and deelared to include part
of the territory surrendered by the
treaty and that hefore the true boun-
daries had been ascertained the Govern-
ment of Canada had selected and set
aside certain reserves in intended pur
suance of the treaty and that the Gov-
ernment of Ontario was no party to the
selection and had  not yet concurred
therein and it is agreed by Article 1
(amongst other things) that the con
currence of the Province of Ontario is
required in the selection, By subsequent
Artieles provision is made “in order
to avoid dissatisfaction or discontent
“among the Indians™ fur full inquiry
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being made by the Government of On-
tario as to the reserves and in case of
dissatisfaction by the last-named Go
ernment with any of the reserves
ready selected or in case of the se
tion of other reserves for the appoint-
ment of a joint Commission to settle
and determine all questions relating
thereto.

-

The learned Counsel of the Appellants
however says truly that his clients’
titles are prior in date to this agree-
ment and that they are not bound by
the admissions made therein by the
Dominion Government. Assuming this
to be so their Lordships have already
expressed their opinion that the view
of their relative situation in this mat
ter taken by the two Governments was
the correct view. But it was contended
in the Courts below and at their Lord
ships’ Bar was suggested rather than
seriously argued that the Ontario Gov
ernment by the acts and condnet
of their officers had in fact assented
to and concurred in the selection of at
at any rate Reserve 38 B notwithstand
ing the recital to the contrary in the
agreement,  The evidence of the eir-
cumstances relied on for this purpose
was read to their Lordships but on this
point they adopt the opinion expressed
by the learned Chancellor Boyd that
the Provinee eannot be bound by alleged
acts of acquiescence on the part of vari
ous officers of the Departments which
are not brought home to or authorised
by the proper executive or administra-
tive organs of the Provincial Govern
ment and are not manifested by any
Order in Council or other authentie tes
timony. They therefore agree with the
concurrent finding in the Courts beloy
that no such assent as alleged had been
proved,

It is unnecessary fo rdships
taking the view of t of the
two Governments whi wen  ex-
pressed to discuss the effect of the see-

ond surrender of 1886, I'heir Lordships
do not, however, dissent from the opin-
ion expressed by the Chancellor of On-
tario on that question.

To revert now to the preliminary ob-
jection their Lordships do not desire to
impute any want of good faith to the
advisers of the Appellants. They may
have thought that their clients were
not bound by the statutory agreement
and that it was not therefore necessary
to mention it in their petition for leave
to appeal. But the omission to do so
was a grave and reprehensible error of
Judgment, for the existence of the

agreement supplies an answer to the al-
legation of the general public import-
ance of the questions involved upon
which the petition for leave to appeal
was founded as regards both the two
Governments and the Indians, If the
objection had been taken in a petition
to rescind the leave granted it would
probably have succeeded and their Lord-
ships would now be amply justified in
refusing to hear the appeal on its mer-
its. But it was necessary to hear the
argument in order to appreciate the ob-
jection and the Appeal has had this ad
vantage that it has enabled Mr. Blake
as Counsel for Ontario to state that he
and the learned counsel for the Domin
ion acting under authority from their
respective Governments have arranged
terms for their adoption which will it
is hoped have the effect of finally
settling in a statesmanlike manner all
questions between the Governments re-
lating to the Reserves,

Their Lordships -~ will humbly advise
His Majesty that the Appeal should be
dismissed. The Appellants will pay che
Respondents’ costs of it but the Inte
venors will neither pay nor receive
costs,

Agreement  between Counsel on behalf
of the Dominion and Ontario inter-
vening parties upon the appeal to the
Judicial  Committee of the Privy
Council in Ontario Mining Company
vs. Seybold et. al.

As to all Treaty Indian Reserves in
Untario (including those in the terri
tory covered by the North-West Angle
I'reaty which are or shall be duly estab
lished pursuant to the Statutory Agree
ment of one thonsand eight hundred and
ninety-four) and which have been  or
shall be duly surrendered by the Indians
to sell or lease for their benefit Ontari
agrees to confirm the les heretofore
made by the Dominion and that the Do
minion shall have full power and au-
thority to sell or lease and convey title
in fee simple or ny less estate,

The Dominion agrees to hold the pro
ceeds of such lands when or so far as
they have been converted into money
upon the extinetion of the Indian in-
terest therein subject to such rights or
Ontario thereto as may exist by law,

As to the Reserves in the Territory
covered by the North-West Angle Treaty
which may be duly established as afore
said Ontario agrees that the precions
metals shall be considered to form part
of the Reserves and may be disposed of
by the Dominion for the benefit of the
Indians to the same extent and subject
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to the same undertaking as to the pro-
ceeds as heretofore i
to the lands in such.Reserves,

Ihe question as to whether other
Reserves in Ontario include the precious
metals to depend upon the instruments
and circumstances and law affe
each case respectively,

Nothing is hereby conceded by either
party with regard to the constitutional
or legal rights of the Dominion or On
tario as to the sale or title to
Reserves or precious

cting

Indian
metals or as to
any of the contentions submitted by
the cases of either Government herein,
but it is intended that as a matter of

VS. SEYBOLD.

policy and convenience the
may be administered
agreed,

Reserves
as  hereinbefore

Nothing herein contained shall be con
sidered as binding Ontario to confirm
the titles heretobefore made by the Do
minion to portions of Reserves 38B al
ready granted by Ontario as appearing
in the proceedings.

Dated the 7th July, 1902

(Signed E. L. NEWCOMBE
for the Dominion
(Nigned) EDWARD BLAKE,

for Ontario




