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DOMINION LAW REPORTS

Re QUEBEC FISHERIES.

Quebec King's Bench, Appeal Side, Archambearit, C.J., Carroll, Trenholme,
Lavergne, and Cross, JJ. February 7, 1917.

CoNsTITUTIONAL 1AW (§ 1 G—140)—PoWERS OF PROVINCE—IISHERIES
TIDAL WATERS—PROPRIETARY RIGHTS—THREE MILE LIMIT.

The Provir of Quebee has the power to grant exclusive fishing rights
in tidal waters within its territorial limits, and has the proprietary rights
in such fisheries, to a distance of 3 marine miles beyond low water mark,
by virtue of sec. 92 (5) (13) of the British North America Act 1867, as
to “public lands belonging to the province” and “property and civil
rights in the province.”  (Archambeault, C.J., declined to commit him-
sell a8 to the pu\wr of the province beyond the high and low water
mark; Cross, J., dissented on the ground that the Dominion is given
power, by sec. 91 (12), over “‘sea coast and inland fisheries.” )

[Re British Columbia Fisheries, 15 D.L.R. 308, [1914] A.C. 153, dis-
tinguished; Re Fisheries Case, [1898] A.C. 700, referred to.]

[See Annotation following.]

ArCHAMBEAULT, C.J.:—Art. 579 of R.S.Q. 1909, confers

upon the Lieutenant-Governor in Council power to refer any

question which he deems expedient, to the Court of Appeal.
Art. 582 adds that the opinion of the Court is advisory only and
is final and without appeal.

In 1916, the provision of art. 582 was amended by the Act
6 Geo. V. ch. 10, which enacted that an appeal could be taken
from the decision of the Court to the Judicial Committee of the
Privy Council on questions concerning the rights of Canada or of
the Province of Quebec as to the fisheries and fishing in the tidal
waters of the province.

On May 9, 1916, the Attorney-General of the Province of
Quebec submitted to the Executive Council a report reading as
follows :—

That the power to grant exclusive fishing rights in the tidal waters within
the territorial limits of the Province of Quebec or bathing its shores belongs,
under the B.N.A. Act, 1867, and other Acts in force, to the government of
this province and to the duly authorized officers under its control, except as
regards such waters where an exclusive privilege to fish already exists.

That the government of Canada contests such power and claims the
administration and control of the fisheries in such waters,

That the government of Canada gave public notice of its intention to
administer such fisheries from January 1, 1915, and that, to avoid a conflict
on the matter, the government of this province has consented to submit the

1—35 v.L.R.

Archambeault,
CJd.
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questions raised by the federal authorities to the Courts by means of a re-
ference.

Therefore, the honourable Attorney-General recommends that the Lieuten-
ant-Governor in Council do submit the questions annexed to this report to the
Court of King's Bench (Appeal Side), in accordance with arts. 579 and fol-
lowing of R.8.Q., 1909, and amendments thereto, for hearing, examination
and opinion.

That the report of the Attorney-General was adopted by the
Executive Council on May 12, 1916, and the questions annexed
are accordingly submitted to us for examination and opinion.
Those questions are three in number and read as follows:—

1. Has the government of the province or any member of the Executive
Council of the provinee power to grant the exclusive right of fishing, either
by means of engines attached to the soil or in any other manner, in the tidal
waters of rivers, gulfs, bays, straits or arms of the sea in the provinee or
bathing its shores to a distance of 3 miles from the same: (a) between high
and low water mark; (b) beyond low water mark, and in the affirmative to
what extent?

2. Can the provincial legislature authorize the government of this provinee
or any member of the Executive Council of this province, or any other person,
to grant the exclusive rights of fishing set forth in the foregoing question?

3. If there existed in the past, or if there still exists, any restrictions to the
grant of the exclusive right of fishing in the tidal waters aforesaid, and such
restrictions have been or are abolished, are the fisheries in the said waters the
property of the provinee after such abolition, and has the legislature or the
government of this provinee, or any minister of the government, or any other
person the powers regarding the said fisheries which are mentioned in the fore-
going questions”

Tne Privy Council has already pronounced itself upon the
questions submitted to us; but its decisions have given rise to
different interpretations, and a fresh reference has consequently
become necessary. In any case, our task has been made much
easier by the opinions already given.

The B.N.A. Act enumerates the subjects within the jurisdiction
of the federal parliament and those which are subjects of exclusive
provineial legislation. The former are set forth in sec. 91 and
the latter in sec. 92,

Among the classes of subjects within the legislative authority
of the parliament of Canada, the sea-coast and inland fisheries
are mentioned (sec. 91, par. 12). In the class of subjects within
provincial jurisdiction are: property and civil rights in the pro-
vinee and the management and sale of public lands belonging to
the province (sec. 92, pars. 13 and 5).

With reference to public property, the Act (sec. 117) says that
the several provinces shall retain all their respective public pro-
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perty not otherwise disposed of in the Act; and schedule 3 men-
tions, among the public property of the province to be the pro-
perty of Canada, public harbours and rivers and like improve-
ments,

These various provisions of the Act of 1867 have already been
the object of a decision of the Privy Council rendered in 1898
on an appeal from a judgment of the Supreme Court of Canada
on questions submitted to that Court by the Governor-General
in council (Aut'y-Gen'l for Canada v. Att'y-Gen'l for Ontario, ete.,
[1898] A.C. 700).

In that case, the Privy Council decided: 1. That the Act of
1867 did not convey to the Dominion of Canada the proprietary
rights in relation to fisheries; that such rights continued to belong
to the provinces or private individuals to whom they then be-
longed ; and that such privileges or concessions as could be granted
by the provinces prior to 1867 could still continue to be granted
by them since 1867.

What are the privileges or concessions that could be granted
by the provinces prior to 18677

This question is answered by an Aet passed in 1865, 29 Vict.
ch. 11.

It authorizes the Commissioner of Crown Lands to issue fish-
ing leases and exclusive rights of fishing for 9 vears in any place in
the province wherever such fisheries may be situated, and the
Governor in Council to grant the same rights for any term ex-
ceeding 9 years.

It also permits the Governor in Council to make regulations
respecting fisheries; to prevent the obstruction and pollution of
streams, to regulate and prevent fishing and prohibit fishing
except under leases or licenses.

Sec. 17 of that Act enacts a penalty not exceeding $100 or
imprisonment not exceeding 1 month against any person taking
or catching fish in any water_or along any beach, or within the
limits of any fisheries described in the leases or licenses granted by
the minister or by the Governor in Council.

2. The Privy Council further decided in that fisheries case
that the terms and conditions under which fisheries belonging to
provinces may be granted or leased, are within the exclusive com-
petence of the provincial legislatures, either under par. 5 of sec.
92 of the Act of 1867: “The management and sale of public
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lands;"” or under par. 13: “Property and Civil rights;"" that such
legislation directly relates to the manner of disposing of the same
and to the rights attached thereto. As Lord Haldane says, in
another case dealt with further on:—

The solum of a river bed is a property differing in no essential characteristic
from other lands. . . . The general principle is that fisheries are, in
their nature, mere profits of the soil over which the water flows, and that the
title to a fishery arises from the right to the solum. . . . The fishing
rights go with the property in the solum. (B.C. Fisheries Case, 15 D.L.R.
308, at 313, (1914] A.C. 153 at 167.)

The rights of the federal parliament, under the terms of the
Judgment of 1808, are reduced to the power of making regulations
in relation to fisheries.  The ownership itself of the fisheries and
the right to fix the conditions of the granting of the right of fishing,
belongs to the provinces,

Of course, as Lord Herschell says, the power to make regula-
tions implies, to a certain extent, that of affecting the right of
ownership, but the fact that the federal parliament might abuse
its power in that respect, even as regards practically confiseating
proprietary rights, would not justify the Courts in restricting in
any way the absolute power conferred upon the federal parliament
in that respect. It must not be presumed that such an abuse of
power would oceur.

It results from such decision of powers that the provincial
legislatures cannot exercise their proprietary right of the fisheries
in a manner incompatible with the regulations made by the
federal power,

The federal government claims that the decision of the Privy
Council, just referred to, applies only to the non-tidal waters of
the province. 1 see nothing in the judgment to justify such a
distinction.  The decision rests upon the right of ownership of
the solum covered by such waters, and that right must extend to
the solum covered by tidal waters as well as to that covered by
non-tidal waters.

The federal government bases its claim on a judgment delivered
by the Privy Council, in 1914, in another reference submitted by
the federal government to the Supreme Court of Canada, in
connection with the B.C. Fisheries (15 D.L.R. 308, [1914] A.C.
153). '

To properly understand the bearing of that judgment, it is

necessary to see whether the rights of British Columbia in that
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respect are the same as those of the Provinee of Quebec and, con-
sequently, whether the decision referred to can apply to the case of
our province.

The Province of British Columbia was established by an
Imperial statute, passed in 1858,  In 1867, the civil and the erim-
inal laws of England, as they existed in 1858, were declared to be
the laws of the colony. In 1871, the provinee was admitted into
the Confederation on certain conditions, among which was the
engagement by the Dominion to build a railway from the Pacific
const to a certain point east of the Rocky Mountains, to connect
the province with the network of railways in Canada.  On its
part, the government of British Columbia undertook, in considera-
tion of a subsidy of $100,000 per annum, to transfer to the Dom-
inion a certain area of its public lands along the line of the rail-
way to be built; such grant of land, however, was not to be more
than 20 miles in width on each side of the railway.

The various obligations were fulfilled by both parties,

The question then arose—and it was that question which
was submitted to the Supreme Court of Canada —as to whether
the legislature of British Columbia could authorize the Govern-
ment of that provinee to grant the exclusive right of fishing in
the waters of the ¢

ren 50 transferred to the Dominion, either in
the tidal waters, or in those which are not tidal but are navigable,
and also in the waters of the high sea within 3 marine miles from
the coast,

An appeal from this judgment of the Supreme Court was
taken to the Privy Couneil.

The latter ruled that, inasmuch as the ownership of the rail-
way belt or area of 20 miles on each side of the railway had been
transferred to the Dominion, the ownership of the fisheries had
been transferred at the same time to the Dominion under the
principles laid down by the judgment of 1898,

But the Lords of the Privy Council declared that such absolute
principles regarding non-tidal waters had to be subject, for non-
tidal waters, to the public right of fishing in such waters. That
public right exists under English law.

As British Columbia had introduced English civil law in the
provinee it became subject to that privilege possessed by the
public.  The Privy Council accordingly expressed this opinion:—
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Their Lordships have already expressed their opinion that the right of
fishing in the sea is a right of the publie in general, which does not depend
on any proprietary title, and that the Dominion has the exclusive right of
legislating with regard to it. They do not desire to pass any opinion on the
question whether the subjects of the provinee might, consistently with see.
01, be taxed in respect of its exereise, for the reasons pointed out by Lord
{ Herschell ([1898] A.C. at 713); but no such taxing could enable the provinee
to confer any exclusive or preferential right on individuals, or classes of
individuals, because such exelusion or preference must import regulation
and control of the general right of the public to fish, and this is beyond
the eompetence of the provineial legislature (p. 318).

! 6 Dominion Law REPORTS. 135 D.L.R-
| 3‘ : QUE. So far as the waters are tidal the right of fishing in them is a public right,
i1 ! K B subject only to regulation by the Dominion Parliament. So far as the waters

1 oo are not tidal, they are matters of private property, and all these proprietary
183 REe rights passed with the grant of the railway belt, and beeame thereby vested in

£ QUEBEC  the Crown in right of the Dominion. (15 D.L.R. at 318.)

3 FISHERIES, . =

| I must add, in order to reproduce the complete opinion ex-
1} Archumbeault, 1 ressed by the Privy Council, that Lord Haldane said:—

i

|

That decision is based upon two grounds: 1. British Columbia

( had passed an Act declaring that English civil law would be the
/ law of the Province, and, consequently, that the public Lad a
right to fish in the tidal waters of the provinee; 2. It had trans-

) ferred to the Dominion its proprietary rights in what is ealled the

‘”R:lil\\'il)’ Belt ™ in which were waters containing the fisheries,
in question; and as a result, the ownership of the fisheries,
like that of the soil itself, had been transferred to the Dominion.

: Is the case the same for the Provinece of Quebee? There

arc two grounds for a negative answer to this question. The

? first is that English civil law never was the law of this province.
We have always been governed by French law except where it
t has been amended by our own legislation.

My colleague, Carroll, J., will treat of this matter and I will
i merely mention it.

The second ground for saying that the British Colambia
reference does not apply to our province is that, even if the ri[zhtk
of the public to fish in the tidal waters of the province had ever
existed here, it was repealed by the parliament that had the power
to do so. I refer to the Act, 29 Viet. ch. 11, which I have already
mentioned. As we have seen that Act empowered the Com-
missioner of Crown Lands to grant exclusive fishing privileges for
a period of 9 years and the Governor in Council to grant similar

privileges for a longer period.
It will, surely, not be claimed that the Imperial parliament,
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whose powers are unlimited, could not abolish, for the United
Kingdom, the right of the publie to fish in tidal waters,

Now the parliaments of Canada, both that of the Dominion
and those of the Provinces, have, within the bounds of their
jurisdiction, powers as extensive as those of the Imperial parlia-
ment.

As the fisheries are the property of the provinees, according
to the judgment of 1808, the provincial legislatures have power
to do away with the kind of servitude which the publie might
claim to have, through user, in the provineial waters. In the
British Columbia case, Lord Haldane expressly states, after citing
a decision of the House of Lords in a case of Malcolmson v. ' Dea,
10 H L.C. 403

Sinee that decision, it has been unquestioned law that, since Magna
Charta, no new exclusive fishery could be ereated by royal geant in tidal

waters, and no publie right of fishing in such waters, then existing, can be
taken away without competent legislation

Prior to Confederation the Parliament of United Canada
was the owner of the fisheries and also had the power to make
regulations regarding fisheries, By the Aet of 1867, the provinees
retained all their proprietary rights in the fisheries, but the right
to regulate the fisheries was given to the federal parliament.

I cannot believe that this applies to fisheries in non-tidal
waters only. The Imperial parliament would not have tuken
away the provinees' right to regulate those fisheries to give it
to the Parliament of Canada. It would have left the provinces
in possession of their powers over such: waters, But it was
thought that it was expedient to entrust the federal parliament
with the regulation of the fisheries precisely because the fishing
in tidal waters was a matter of general rather than of local interest,

If the provinces have not power to legislate with reference
to the pretended right of the public to fish in tidal waters, the
federal parliament certainly has not power to do so, except for
regulating such right. Therefore, no parliament could legislate
on the matter except the parliament of Canada, within the bounds
I have mentioned.

For these reasons, I am of opinion that we should give an
affirmative answer to the questions put to us. I am not speaking
of the right of fishing in harbours, because the questions do
not mention harbours. On this point the decision of the Privy
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Council, given in 1898, is that harbours do not belong to the pro-
vinees but to the Dominion, and this is, doubtless, the reason why
the Quebee government has not mentioned harbours in its ques-
tions.

I make a reservation, however, and that is with respect to the
3 mile limit from the shore, that s to say the sea territory or
territorial sea. In the British Colvmbia case, the Privy Council
refused to pronounce upon that point because it was considered
that it was a question of international law upon which the national
or municipal Courts should not express an opinion (p. 319).  For
that reason, 1 deem it my duty to refrain from answering that
portion of the first question relating to the territorial sea, that is
to say the waters of the sea bathing the shores of the Provinee to a
distance of 3 marine miles from them. .

I have now to say a word about an intervention by the Labra-
dor company. That company claims to be the owuer of the terri-
tory of Mingan, on the north shore of the Gulf of St. Lawrence,
and the lessee for 15 years, under a lease from the Quebee govern-
ment, of the fisheries in the navigable waters of that seigniory
and in the Gulf of St. I awrence opposite to it. It asks us to form-
ally recognize the rights at issue in the answers the Courts will
give to the questions submitted to it by the Quebec government.

We cannot comply with that request.  The matter before us
is not one of litigation, but of reference made by the government
under a special statute.  Consequently, we have merely to answer
the questions submitted, without going beyvond them. 1 under-
stand that the Labrador company had a reason for intervening
in the reference to watch its interests, but it cannot ask that its
rights be formally recognized.

I append to these notes my answers to the questions sub-
mitted:

Answer toQ. 1. The government of the Provinee of Quebec has
the power, after having been thercunto authorized by the legislature,
to grant the exclusive right of fishing, either by means of engines
attached to the soil or in any other manner, in the tidal waters of
rivers, streams, gulfs, bays, straits or arms of the sea of the pro-
vince between high and low water mark. As to the waters in
the open sea washing the coast of the province to 3 marine miles
from the same, that is to say: the waters extending from low-water

mark to the outer line of the said 3 marine miles, the under-
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signed is of opinion that he should not answer the question,
owing to the declaration respecting that portion of the sea-
waters by the Judicial Committee of the Privy Council, in the
British Columbia reference, that such question is not within the
competence of National Courts.

Answer to Q. 2. The legislature of this province can author-
ize the government of the province, or a member of the
Executive Council of the provinee, or any other person to grant
the exclusive fishing rights described in the first question.

Answer to Q. 3. If there existed, in the past, any restrictions
of the exclusive right of fishing in the tidal waters, and if such
restrictions have been abolished, the fisheries in those waters are
the property of the provinee after such abolition, and the legisla-
ture has the powers mentioned in the foregoing questions, as
regards such fisheries,

This answer is given with the reservation alrcady made re-
speeting the waters extending from low-water mark to the outer
line of the 3 marine miles. y

Canrorr, J.:—I concur in the answers given by the Chief
Justice, except as regards the question of the 3 marine miles,
I am of opinion that the ownership of the fisheries between low-
water mark and the outer line of the 3 marine miles belongs to the
Province of Quebec. The province has, at the least, the right to the
profits of the fisheries between low-water mark and the outer line
of the 3 marine miles.

By sec. 109 of the B.N.A. Act, it was enacted that “all lands,
mines, minerals and royalties belong to the provinee in which the
sawe are situate,” and, by sec. 92 (5) and (13), that: “In each pro-
vinee the legislature may exclusively make laws in relation to the
management and sale of the public lands belonging to the pro-
vince, and to property and civil rights.”

But by see. 91 (12), the exclusive legislative authority was
given to the Parliament of Canada in relation to sea-coast and
inland fisheries,

Under these sections, must the questions be answered which
have been submitted to this Court.

The questions have already been discussed at length under
Various aspects in the Fisheries case, [1898] A.C. 700, and two
principles were clearly laid down which, in my opinion, are of
great weight for the parposes of this consultation.
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1. By the B.N.A. Aect, the full ownership of the fisheries was
given to the provinces;

2. But to the federal parliament was given legislative auth-
ority to make regulations in relation to the fisheries, an authority
which does not do away with the right of ownership, since there is
nothing to oppose the fisheries being provineial property while
being at the same time subject to federal regulations which does
not take away from the provincial legislature any legislative power
within its competence in matters relating to civil rights and pro-
perty.

It must also be borne in mind that there is a broad distinetion between pro-
prietary rights and legislative jurisdiction. The faet that such jurisdiction
in respect of a particular subject-matter is conferred on the Dominion legis-
lature, for example, affords no evidence that any proprietary rights with
respect to it were transferred to the Dominion.  There is no presumption that
because legislative jurisdiction was vested in the Dominion Parlisment,
proprictary rights were transferred to it. The Dominion of Canada was
called into existence by the B.N.A. Aet, 1867. Whatever proprietary rights
were, at the time of the passing of that Aet, possessed by the provinees, remain
vested in them, except such as are by any of its express enactments trans-
ferred to the Dominion of Canada ([1898] A.C', p. 709

The following paragraphs clearly shew that the questions,
as then studied, covered all waters, whether tidal or not.

With these preliminary observations theit Lordships proceed to consider
the questions submitted to them. The first of these is whether the beds of
all lakes, rivers, public harbours, and other waters, or any and which of them
situate within the territorial limits of the several provinees, and not granted
hefore Confederation, become under the B.N.A. Aet the property of the Dom-
inion (p. 710).

The conclusion covered all the fisheries that could be claimed
by the Crown.

Their Lordships pass now to the questions relating to fisheries and fishing
rights. Their Lordships are of opinion that sec. 91 of the B.N.A. Act did not
convey to the Dominion of Canada any proprietary rights in relation to fish-
eries.  Their Lordships have already noticed the distinetion which must be
borne in mind between rights of property and legislative jurisdietion. It
was the latter only which was conferred under the heading: a coast and
Inland Fisheries' insec. 91.  Whatever proprietary rights in relation to fisheries
were previously vested in private individuals or in the provinees respectively,
remained untouched by that enactment. Whatever grants might previously
have been lawfully made by the provinees in virtue of their proprietary rights
could lawfully be made after that enactment came into force. At the same
time it must be remembered that the power to legislate in relation to fisheries
does necessarily to a certain extent enable the legislature so empowered to
affect proprietary rights. An enactment, for example, prescribing the times
of the year during which fishing is to be allowed, or the instruments which may
be employed for the purpose (which it was admitted the Dominion Legis-
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lature was empowered to pass), might very seriously touch the exercise of
proprietary rights, and the extent, character and scope of such legislation is
left entirely to the Dominion legislature. The suggestion that the power
might be abused 8o as to amount to a practical confiseation of property does
not warrant the imposition by the Courts of any limit upon the absolute
power of legislation conferred. The supreme legislative power in relation to
any subject-matter is always capable of abuse, but it is not to be assumed
that it will be improperly used; if it is, the only remedy i8 an appeal to those
by whom the legislature is elected. If, however, the legislature purports
to confer upon others proprietary rights where it possesses none itself, that,
in their Lordships’ opinion, is not an exercise of the legislative jursdietion
conferred by see. 91, If the contrary were held, it would follow that the Dom-
inion might practieally transfer to itsell property which has, by the B.N.A
Act, been left to the provinees and not vested in it (pp. 712-13)

The line of demareation between the Crown which possesses
and the Crown which regulates is thus laid down clearly and in
such a manner as to take away all possible proprietary right
from the Crown in the right of the dominion.

The federal government and that of Quebee do not agree
upon the meaning of that judgment. The former maintains
that it does ot apply to sea-coast fisheries; the latter that it
covers all sea, coast and river fisheries, )

After the adoption of a temporary modus videndi, the case is sul-
mitted to us for examination and opinion under arts. 579 and
following of R.5.Q. 1909, What contributed to setting aside the
modus vivendi was another judgment of the Privy Council (15
D.L.R. 308, [1914] A.C. 153), in relation to the B.C. fisheries,
It was decided there that, inasmuch as English law had been
introduced in the Provinee of British Columbia before it entered
the Confederation in 1871, the publie had the right to fish in tidal
waters and, consequently that waters do not belong to the pro-
vinee andl that sec. 109 of the B.N.A. Act could not apply to it.
Hence the conclusion that the provineial legislature has no right to
legislate in relation to fisheries under see. 92 of that Aet, but that
such right belongs to the federal parliament.

Of course this latter judgment is binding upon us, but with
deference, can we not suggest that sec. 109 was intended to mean
that the provinces have acquired the ownership of the fisheries
even as limited by the acknowledged right of user by the public
as there seems to be no reason in law against it?

All the more =0 that see. 109 of the B.N.A. Act gives partial or
limited rights of ownership to the provinces since it says:—

All lands, mines, minerals and royalties belonging to the several provinces
of Canada, Nova Seotia and New Brunswick at the Union, and all sums then
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due or payable for such lands, mines, minerals or royalties, shall belong to the
several Provinces of Ontario, Quebee, Nova Scotia and New Brunswick in
which the same are situate or arise, subject to any trusts existing in respect
thereof, and to any interest other than that of the provinee in the same.

All the more so again that the right of user by the public
under Magna Charta is in many places but a comparatively small
portion of the fisheries, because no right is given to eatch fish by
means of engines fixed to the soil as recognized in the following
expression of opinion by Lord Haldane (15 D.L.R. at 317):

It will, of eourse, be understood, that in speaking of this publie right of
fishing in tidal waters their Lordships do not refer in any way to fishing by
kiddles, weirs or other engines fixed to the soil. Such methods of fishing in-
volve a use of the solum, which, according to English law, cannot be vested in
the public, but must belong either to the Crown or to some private owner.

Neither is any right given to make use of the banks or shores,

In England the public have not at common law as incidental to their right
of fishing in tidal waters, the right to make use of the banks or shores for
purposes incidental to the fishing, such as beaching their boats upon them,
landing them, or drying their nets there, though they can do so by proving a
custom from which such a grant may be presumed : (Encyclopedia Britannica,
Fishing, p. 435, col. 1).

The foregoing reasons are therefore sufficient, in my opinion,
to conclude that if the right of fishing exists for the publie, there
remains something in tidal waters that can be the object of a
proprietary right. Even if there were only those fisheries with
engines fixed to the soil, they would suffice to constitute the pro-
vincial domain from a legal point of view, and to make the same
substantial through the profits they may vield.

The judgment of the Judicial Committee in Ontario Mining
Co. v. Seybold, [1903] A.C. 73, would justify this interpretation
because, under the same section, it declares that the Indian Reser-
vation belonged to the provinee although it had been and remained
subject to a privilege for hunting and fishing in favour of the
Indians.

In other words, would not the fact of its being impossible for
the Dominion of Canada to acquire, be recognized even as regards
fisheries subject to the right of user by the public? And, if the
provinces have not remained owners, the fisheries would thus
belong to nobody because the Dominion could have only the right
to make regulations.

The fact must not, however, be lost sight of that, in the case
submitted to us, a conclusion favourable to the province would




35 D.LR.| Dominion Law Rerorts.

not be contrary to that judgment of 1914, because the circum-
stances are different.

After the judgment in the British Columbia case, the Govern-
ment of Canada published a notice in the Official Gazette stating
that, from January 1, 1915, it would take all fisheries in tidal
waters under its control.

The Quebec government at once gave notice that it intended
to exercise the rights recognized by the judgment of 1808 which,
it claims, are not affected by that of 1914, owing to circumstances
being different in the two provinces. In order to avoid that con-
flict, it was decided to have recourse to the present reference.
The answers to be given seem to me to depend on the following
facts: Does French law apply in the matter submitted, and to what
solution does it lead? Has French law been altered by our
statutory law; what was the latter at Confederation; what has
our statutory law been since Confederation, and what is its
bearing upon the questions to be elucidated?

If, according to French law, not altered by the Ordonnances
des Eaux et Foréts (1669), nor by that of the Marine (1691)
never registered in New France—or if, under our statutory law,
those fisheries belonged to the Crown in an absolute manner,
without any right of the public to fish in them as is done in Eng-
land under the common law since Magna Charta, the ownership
of those fisheries is, by sec. 92, already mentioned, in the province
and the latter’s claims would again be justified.

If, on the contrary, according to English law, supposing it to
apply, or according to our statutes, the public had, on July 1,
1867, a right of user limiting the ownership of the Crown and
opposing its granting exclusive rights, that ownership would not
have been given to the province by the B.N.A. Act, and would
have belonged to the central power.

It would be the same if it had to be concluded that the owner-
ship of fisheries belonged to the King solely by a higher royal pre-
rogative, making English law apply. Although it is not essential
to the solution of the question to shew that by the Quebee Act
(1774) French law was put in force in our province in such man-
ner as to govern fisheries in tidal waters, it is proper that such
aspect of the case be discussed.

No one contests the introduction of French law in Quebec at
the cession of the country, in so far as it applies to property and
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civil rights.  But it is objected: 1. That, as the fisheries belong
to the Crown by royal prerogative, they are governed by constitu-
tional law; 2. That the attribution of such fisheries does not come
under the civil law but under public law, that is, English law.

In the first alternative, supposing that the ownership of the
fisheries does not belong to the Crown on the principle that
ownership of the soil carries with it the right of fishing in the
waters covering it and originates in a royal prerogative—a very
disputable pretension—it would still be necessary to make a
distinetion between the higher and minor prerogatives and to
end by adopting the latter as the source of the right to be estab-
lished, and then the civil law would always apply, as there is no
higher prerogative governed by the conqueror’s law.

The following extract from the factum of the provinee bears
out this opinion indisputably :

“The royal prerogative is defined by Blackstone as: “that
special preeminence which the King hath over and above all other
persons and out of the ordinary course of the common law in right
of His royal dignity.”” (Chitty, Prerogatives, p. 4; 6 Hals’ Laws
of England, p. 371.)

Therefore, in order that there be a prerogative, the privilege
must be one which the King has as King.  The rights he possesses

on the same grounds as his subjects are not prerogatives. “ Now,

the King's right to the fisheries on public lands, whether covered
by tidal or non-tidal waters, is a right he possesses as owner of the
solum like the owner of any solwm covered by water.”

That this proposition is well founded is the necessary con-
clusion resulting from the judgments of the Privy Council in the
two cases of the Att'y-Gen'l of B.C. v. Att'y-Gen'l of Canada:
one reported in 14 App. Cas, 205, and the other, referred to above,
reported in [1914] A.C. 153, 15 D.L.R. 308. Both related to
the “railway belt” granted by British Columbia to Canada.
The first is dealt with by Lord Haldane (15 D.L.R. at 310). By
that first judgment, Lord Watson had decided that the grant of
the “railway belt” by British Columbia to Canada did not
include the rights in that territory belonging to the Crown as of
prerogative right. Consequently, the grant did not include the
precious metals belonging to the Crown by right of prerogative.
Lord Watson's judgment was not disapproved of by Lord Hal-
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dane in his judgment of 1914, and vet, speaking for the Privy
Council in the latter case, he ruled that the transfer of the “rail-
way belt” included the fishing rights.  Thus, the right of fishing
is not a prerogative like the right to precious metals, but a mere
ordinary right. In this same judgment of 1914, Lord Haldane
expressly says that the right of fishing belongs to the Sovereign
because he is the owner of the solum as in the case of any land
covered by water.

The second question is whether the Crown derives its right to
the fisheries as an attribute of ownership of the wolum covered by
the water, which would bring it under the rules of civil law.
On this point, I am of opinion that the answer must be in the
affirmative, as stated by Lord Haldane in the case above men-
tioned.  The fact of art. 399 of our Civil Code saying: “* Property
belongs either to the Crown or to municipalities or other corpora-
tions, or to individuals. That of the first kind is governed by
public or administrative law"—does not alter the position, since,
with the exception of the higher royal prerogative, the law of
the conquered continues to apply so long as it has not
been amended or replaced, as Lord Hansfield decided in Campbell
& Hall (Houston, Constitutional Documents of Canada, p. 79;
20 State Trials, pp. 238 and 323; 10 Hals. Laws of England,
p. 566; Chitty, Prerogatives, pp. 29 and 30).

Art. 588 of the Civil Code, touching things which are the pro-
duce of the sea and which never had an owner, does not relate to
fisheries, nor does art. 585: * There are things which have no owner
and the use of which is common to all.  The enjoyment of these
: “The
right of hunting and fishing is governed by particular laws sub-
ject to the acquired rights of individuals’ can arguments be found

is regulated by laws of public policy.” Nor in art. 5

contrary to the conclusions resulting from the above principles.
It must, therefore, be concluded that French law, introduced
in the colony by the erdonnance of 1663, was in force at the con-

quest, and that it must contribute to elucidating the questions
submitted in so far as it may apply thereto.

The reasons given by the Supreme Court in the Fisheries
case (26 Can. S.C.R. 444), justify this opinion, establishing
moreover that French law differed from Euglish law regarding
the right of fishing which the latter recognized as belonging to
the public.
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Girouard, J., said, p. 548:—

The old French law, followed in la Nouvelle France, never made the
distinetions of the English common law as to tidal and fresh navigable waters,
and laid no restriction upon the power of the King to make fishing grants,
except with regard to navigation. At the time of the treaty of cession the
law of France had been changed in some respeets; the sen-const fisheries had
been declared free to the French people by the Ordonnance de la Marine of
1681, but this ordonnance as well as the Ordonnance des Eaur of
1669, and other subsequent statutes on the same subjeet which will be found
colleeted in Guyot, vo. Péche, were never in foree in Canadu for want of regis-
tration by the Superior Couneil of Quebee, us being unsuitable to the con-
dition of the colony. Before the cession to Great Britain in 1763, the King
was therefore the sole owner of the foreshore and the beds and banks of all
navigable and flontable rivers and of the fisheries therein, subjeet to the public
right of navigation and of fishing wherever no exclusive grant had been
made. This public right was a statutory right which could be inter-
fered with only by legislative authority.  See ordonnanees of Feb. 1415,
679; May 1520, arts. 1, 2, 3; Jan. 1583, art. 18; Isambert, vol. 8, p.
vol. 12, p. 173; vol. 14, p. 526. The publie right of fishing was a mere royal
grace or favour which could be ended by the Crown.

And Sir Henry Strong, C.J. (p. 528):

What has been so far said has reference only to the provinees other than
the Provinee of Quebec.  With regard to that provinee the right of fishing in
waters which are in fact navigable and floatable depends altogether on the old
law of France, the ancient law of the province. By that law all waters of
this class belonged to the domain of the Crown, and the public enjoyed the
right of fishing therein subject to the prerogative of the Crown to grant,
at its pleasure, exclusive rights of fishing to individuals. This prerogative
is now vested in and can only be exercised by the Crown in right of the pro-
vince. I refer on this head to Pothier (Bugnet edition) Traité de la propriété,

It would be easy to add many other authorities; to cite a
number of concessions of seigniories by the French Kings with
exclusive fishing rights on the St. Lawrence at places covered by
water at high tide; to cite also many grants of exclusive fishing
privileges clearly showing that there was no doubt as to the
Sovereign’s domain. 1 must say, however, that although the
French law aids the solution of the question, it is not indispensable
for coming to the conclusions arrived at by the Court. It is
practically needless also to give an opinion as to whether the
Ordonnance deMouling was ever put in force in Canada; and
also whether under the but little plausible pretext that the fisheries
formed part of the royal patrimony mentioned in the ordinance
it prohibited the alienation of the vast territories acquired by the
French Kings in America. It would, however, be extraordinary
that such a conclusion should have to be arrived at.  In that case

all grants to companies, particularly that to the Company of the
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Hundred Associates, and all the seignorial coneessions would have QUE.

the been given without the right to do so.  Would that not be inter- K. B
ik preting a wise law intended for the protection of the royal domains Ry
,"1:: in France against indiscreet alienations in such a way as to produce l,‘[{""'vv"'(:r"’\
| an unjust rule hampering the development of the colonies without

of the least advantage? Carroll, §:
”'I:: The following paragraph from the ordinance confirms this

fis- reasonable deduetion:

Le domaine de notre Couronne est entendu celui qui est expressément con-
gacrd uni et ineor poré i notre Couronne ou qui u ¢t6 tenu et administré par nos

recevenrs et officiers par U'espace de dix ans et est entré en ligne de compte

I now come to the examination of our statutory law, Has it

differed in a marked manner from French law from the conquest

to Confederation?  Has it recognized the privilege of the publie set

9

down in Engligh law since Magna Chart
The first statute regarding the fisheries is that of 1788, With-

out mentioning the Crown’s right to grant fishing leases, it certainly
does not recognize any right of fishing in favor of the public as

an
in clear and as general as that recognized in England. That right
ld was not recognized, for instance, in all tidal waters, as shown

by the following extract :

That all His Majesty’s subjects shall peaceably have, use and enjoy the
freedom of taking bait, and of fishing in any river, ereek, harbour or road, with
liberty to go on shore on any part between Cape Cat on the south side of the
River St. 1 and the first rapid in the river of Restigouche, above the
Islands that be higher up than the New Mission in the said river which empties
itself into Chaleurs Bay within this provinee, and on the Island of Bonaven-
ture for the purpose of salting, drying and curing their fish, and they may cut
W down wood and trees there, for building, making, mending or repairing stages,
flakes, hurdles, huts or cook-rooms, and other things that may be necessary

W eI

8 for curing and preparing their fish for exportation, and all other things that ( ‘
e may be useful to their fishing trade, without any hindrance or interruption,
e denial or disturbance from any person or persons whatsoever.
le Besides the limitation of territories, there is also the following ‘
is restriction: “Provided they are unoceupied by any other person, |
o or are not, in this and the preceding cases, private property by
\d grant from His Majesty or by grant before the year 1760."”
" The next Act, with as general & bearing, is that of 1824, con-
e taining the same provisions more amply expressed.  Then we come
" to the statute of 1857, for the intermediate legislation refers only
y to local questions and to details. That Aet is a consolidation of all
.‘ the previous fishery laws. It grants the right of fishing in all
\o harbours, bays, etc., to His Majesty's subjects with the following

235 p.L.R.
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restrictions: “ But nothing contained in sec. 5 shall affect private
property or prevent the Crown from disposing or taking possession
of any publie land or beach so occupied for fishing purposes.”

The rivers in the King's Posts are reserved and licenses may
be granted therein.  The Act of 1858, which is also equivalent to a
consolidation, always reserves the absolute domain over all the
rivers in the King's Posts and even in all navigable waters, since,
for the first time, it is declared in it that:

The Governor-in-Couneil may grant special fishing leases and licenses on
lands belonging to the Crown, for any term not exceeding 9 years, and may
make all and every such regulation or regulations as may be found necessary

or expedient for the better management and regulation of the fisheries of the
provinee.

That legislation was incorporated in the Revised Statutes of
1859,

Then comes the Aet of 1865, which, alone, might serve as a
basis for the jllllgll‘l'lll to be rendered beeause whatever restrie-
tions may have previously existed, that Aet of 1865, which was in
force at the time of Confederation, left full domain over the
fisheriesYn tidal waters to the Crown with the incontestable power
to grant exclusive licences,  For I am sure we could still determine
this question, even if it were necessary to forego my interpretation
of the judgment of 1898, supported by that decision respecting
British Columbia in which the Privy Couneil decided that, in order
to give a provinee the ownership of fisheries in tidal waters within
its territories under sec. 109 of the Confederation Aect, it is
necessary that at the time when the Provinee was confederated
such fisheries should not have been subject to any privilege for
the benefit of the public.  British Columbia lost its case beeause
it was declared that the privilege of English law, in foree since
Magna Charta and which was introduced in that Provinee,
existed and created that restriction there.  THere, we must come
to the conelusion that the French law which governed the owner-
ship of those fisheries, and which was in foree in the Provinee of

Quebee both before and after the conquest, never restrieted the

royal domain by a similar reservation.  When we further have the

el

wnty that such domain existed in its entirety by the statute
of 1865, the irresistible inference is that the provinee is the owner

and possesses the legislative authority proceeding from its pro-
prietary right.

Neither the legislation adopted since 1867, nor the control
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assumed by the Parliament of Canada over the ownership of
certain fisheries for several years have, in my opinion, had the
effect of altering the situation or of extending the right acquired
by the Confederation Act to the detriment of the province. It is
therefore needless to analyse that legislation, ——

In view of the answer to the general question flowing from
the reasons I have just set forth, the question relative to fishing
with engines attached to the soil seems to me to present no more
difficulties.

Neither can fishing between high and low-water mark and in
rivers, estuaries, gulfs, bays and arms of the sea forming part of
ious difficulties

Canada, give rise to s

The Crown is owner of the soil and, consequently, the fisheries
there belong to the provinece. Nevertheless a serious problem
arises with reference to the area within the 3-mile limit.  Although
there is a controversy with regard to ownership by the Crown, it

seems to me more logical to conclude in the affirmative, at least

with reference to the profits of the fisheries. The weight of the
authorities scems to me to be in that sense, notwithstanding the
x. D. 63) where

Judgment in the ease of (Reg. v. Keyn (1876) 2 E
the Judges were, nevertheless, divided.  (Vol. 28, Hal's, Laws of
England, vo. Waters and Watercourses, p. 360, No. 653 and notes).

I'hie doetrine is there summed up as follows: The soil of the sea between the
low-water mark and so far out to sea as 15 deemed by international law to be
within the territorial sovereignty of the Crown. is claimed as the property of the
Crown although outside the realm. The soil of the bed of all channels,
the tide
also claims

as far up the same

crecks and navigable rivers, bays and estuaries
flows, is primd facie the property of the Crown. The Crown
to be entitled to the mines and minerals under the soil of the sea within these

limits
Vattel, Droit des Gens, edit. 1863, 280 in fine, pp. 582 and 187,

p. 576

Aujourd’hui tout Pespace de mer qui est a la portée du eanon, le long des

cotes, est regardé comme faisant partie du territoire; et pour cette raison, un

vaisseau pris sou le canon d'une forteresse neutre n'est pas de bonne prise.

Les divers usages de la mer, présdes eotes, la rendent trés susceptible de
propriété

Holmesdord, Droit International Public (Traduction fran-
caise) pp. 105 and 106:

La doetrine exprimée dans ces autorités est contraire i ce qui a 61¢ déeidé
par la majorité de la Cour dans Reg. v. Keyn (2 Ex.D., p. 124). 11 ne faudrait
pas oublier cependant qu'une miﬁ' rité de la Cour qui comprend entre autres
Lord Coleridge; Brett; Amphlett, JJ., ainsi que Grove et Lindley, JJ., a
exprimé I'avis que la mer, dans les trois milles de I'Angleterre, forme autant
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partie du territoire du royaume que la terre ferme elle-méme.  D'ailleurs
i l'endroit cité par Halsbury (Vol. 28, p. 360) on trouvera plusieurs déeisions
affirmant un principe contraire i eelui reconnu dans Reg. v. Keyn

In addition, at the place cited by Halsbury (vol. 28, p. 360)
several decisions will be found affirming a principle contrary to
that recognized in Reg. v. Keyn.

Moreover, shortly after the judgment in Reg. v. Keyn, the
Imperial parliament passed a declaratory Act, called “The Terri-
torial Jurisdiction Act,” 1878, 41-42 Viet., ch. 3, completely
destroying the effect of that judgment

l):l“‘;l. p. 6, No. 21, tells us, according to that principle, that:

Tout etat dont les cotes sont baiénées par la marée a un droit exclusif sur
la partie de la mer qui peut étre défendue du rivage et n'a aucun droit au

deld. L'étendue qui peut étre défendue du rivage est ce qu'on appelle la
mer territoriale.

Fabreguettes, Traite des Eaux, vol. 1, p. 470:

Bien que la mer n'appartienne & personne, qu'elle soit un res nullius,
pourtant, d'aprés les régles du droit des gens, il est admis que chaque etat
exerce un pouvoir privatif et de police dans ses eaux territoriales qui se différ-
encient ainsi de la haute mer . . . on entend par eaux territoriales, la
portion de mer qui borde les cotes de I'etat i une distance déterminée par les
traités A troie milles géographiques i partie de la laisse de base marée

The Act 14-15 Viet., ch. 63, whereby the Imperial parliament
declares that the Baie des Chaleurs is comprised in the Province
of Quebee and in that of New Brunswick, can also serve to
support the opinion I adopt.

The question ig, moreover, of no importance even according
to those who maintain that it is merely asmatter of jurisdiction
and not of proprietary right with regard to the soil; there is no
controversy respecting the ownership of the fisheries. Even in
England, where the King cannot exclude his subjects from that
fishing, aliens are nevertheless excluded. (14 Hals. Laws of
England, p. 633, No. 1411 and note).

But all the French authors are not in favour of ownership.

Thus Fusier Hermann (Vo Mer Territoriale, no. 7) s

Pour résoudre la question d'une maniére raisonnable il ne faut pas perdre
de_gque que l'etat riveraine, asur la mer territoriale, non un droit de propriété,
mais un simple droit de juridiction et de surveillance, dans le but d’assurer sa
défense et de protéger ses intéréts économiques. No. 15: De ce que la mer
territoriale est réputée faire partie du territoire, il résulte que I'etat y exerce en
général tous leg droits découlant de la souveraineté; ainsi le droit exclusif de
péche, au gens le plus large du mot (poissons, coquillages, huitres, perles,
coraux, varach) sauf dérogation exceptionnelle expresse en faveur d'une autre
puissance; le droit de réglémentation et de juridietion, 'administration de la
police, spéeialement de la police sanitaire, celle des douanes; la réglémentation

y8i—
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vf"“'_'”r’ spéciale du pilotage, des signaux, des naufrages et des sauvetages, du droit de
Seinons décider de Vadmission des 11{1\'irc-n de guerre étrangers dans les ports et rades; l\-_l;
le droit de régler le eérémonial maritime. -
. 360) That question of the 3-mile limit must, like the others, be Re
ary to decided in the affirmative. It in nowise affects the rights of the ‘.ﬁ{(,;';_':('l:;:*
federal government with respect to trade and navigation, nor .~
n, the respecting the regulation of the fisheries, even if we agree to decide
Terri- for the ease now before us, whether the fisheries in those territorial
letely seas belong to the province as a domain which can be exploited
to its own profit.  Whatever alternative may be chosen, it seems
that: to be that it must be said that they belong to it according to the
:l"r's,'l": spirit at least of the Confederation Act interpreted by the judgment
selle la of 18908, which says that the Dominion hasno rights of ownership in
the fisheries except insuch as may be earried on in public harbours,
This econclusion, naturally, does not exclude the Dominion’s
wllius, jurisdiction for all purposes within its competence. It seems
‘:h;,::,[ to me, therefore, that it may be legitimately concluded that all
les, la existing rights in the fisheries, even within the three-mile limit,
par les . belonged to the provinee before Confederation and that the
S B.N.A. Aet has not vh;nl the effect of taking tl»n-m away from it.
) Of course an exception must be made regarding territory com-
\‘m::‘ prised in public harbours, which are declared to be the property

. . . »> - -
of the Dominion by the same judgment ([1898] A.C', 700 at 711),
) With regard to publie harbours their Lordships entertain no doubt that
*ding whate

rtion of Cang
It was contended on behalf of the provinees that only those parts of what

er is properly comprised in this term became vested in the Dominion
In. The words of the enactment in the 3rd schedule are precise.

is no 5
'“ might ordinarily fall within the term “harbour” on which public works had
n i been executed became vested in the Dominion, and that no part of the bed of
that the sea did so.  Their Lordships are unable to adopt this view. The Supreme
8 of Court, in arriving at the same conclusion, founded their opinion on a previous
decision in the same Court in the case of Holman v. Green, 6 Can. 8.C.R
707, where it was held that the foreshore between high and low-water mark
on the margin of the harbour beeame the property of the Dominion as part
§ of the harbour,
erdre I am therefore of opinion that, with the restrictions that could
riété, be imposed by international law, and the others I have just pointed
er sa out, an affirmative answer must be given to the questions sub-
mer .
e mitted to us.
if de TrexnoLME, J.:—I am of opinion to answer all the questions Treatolme, )
rles, affirmatively. The Crown in the right of the province has the
utre 5 2 -2 N ; 5
le I exclusive beneficial title to all lands in the provinee, not only down
tion to low-water mark but out to the outer line of the 3-mile limit,

|
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and may dispose of the fishing rights in all such waters, subject
only to the right of the Dominion to such portions as are assigned
to it in ownership or control.

The Civil Code, the B.N.A. Act and the jurisprudence and
authorities cited, in my opinion, support the above view,

LAVERGNE, J.:—] am of opinion that an affirmative answer
be given to the three questions submitted.

Cross, J.—(dissenting)—In substance, a decision is asked for
upon the question whether or not the government of the Province
of Quebee has power, with the authority of the legislature of the
province, to make a grant of the exclusive right of fishery in tidal
waters in the province. That is a summary of questions numbers
one and two of the reference.

The rights of the provinee are those indicated in secs. 92 and
109 of the B.N.A. Act, 1867. In see. 92 the legislature of the
provinee is given exclusive power to make laws in relation to
matters coming within several classes of subjects, one of which
classes is: *The management and sale of public lands belonging
to the provinee and the timber and wood thereon,” and another of
which is:—* Property and eivil rights in the provinee.”

The effect of see. 109 is that lands in that part of the old
Provinee of Canada which is now the Provinee of Quebee, which
belonged to the old provinee now “belong” to the Provinee of
Quebee.

The rights of the Dominion are declared in see. 91 of the Act.
They consist in the right to make laws in relation to all matters
not coming within the classes of subjects assigned to the legisla-
tures of the provinees, and, in particular, the exclusive right to
legislate upon all matters coming within certain classes of enum-
erated subjects, three of which ¢l

swes are:—2. The regulation of
trade and commerce; 10. Navigation and shipping; and 12. Sea
coast and inland fisheries.

The question before us can be decided and should be considered
and decided upon a construction of the relevant provisions of the
Act itself.  So considered, it is not difficult of solution.

This is so, notwithstanding that an appearance of confusion
has been created because counsel, in argument, have travelled
away from the Aet and dissipated their energies in making con-
trasts between expressions of judicial opinion in the previous
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decisions or in attempts to reconcile these decisions. That was
unnecessary.

I consider that the legislature of the provinee has not power
to grant or to authorize the executive government to grant the
exclusive right of fishery in tidal waters.

The argument for the provinee is, in substance, that a fishery
is part or an accessory of the soil or bed under the water; that it is
consequently property, and that the province can make exclusive
grants of property.

In my opinion, there is a twofold error in this reasoning.

In the first place, while it is true that sec. 91, which places
fisheries within federal jurisdietion, did not transfer property to
the Dominion, it nevertheless did give the Dominion exclusive
authority to make laws in relation to fisheries.  Counsel for the
provinee are in error when they ask us to read the words: 12,
Nea const and inland fisheries,” in sec. 91, as if they were 12, The
regulation of sea coast and inland fisheries”. The Aet must be
taken as it stands and should not be cut down in any way.  Allow-
ing to the province its full jurisdiction over property and eivil
rights it is still clear that when it not only makes a grant of pro-
perty or of right of use of property, but goes further and claims
a right to determine that the grantee shall have the exelusive right
of fishery in virtue of the grant, it is going outside of its jurisdiction
over property and into the jurisdiction of the Dominion over
fisheries. It is just as if it were to make a grant of the exclusive
right to do a banking business or operate a mint in a specified
locality.

The second error is in the assertion or assumption that a
fishery is identified with or, o to speak, part of the soil of the bed
over or upon which it may be set up.  While there might be some-
thing to be said in support of that view as respeets fisheries in
non-tidal navigable waters, it does not hold good as respects
fishery in tidal waters,

I take it to be well-established that the mere ownership of the
soil under tidal waters does not give the owner any right to exclude
the public from fishing there, though the owner may perhaps fish
with weirs or fixed erections. Moore: Foreshore, 722,

If one were to take the headnote of the report in Att’y Gen'l for
B.C. v. A’y Gen’l for Canada, [1914] A.C'. 153 (15 D.L.R. 308), as
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an accurate summary of what was there decided, it would appear
there also to have been considered that the right of the public
to fish in the sea does not depend upon any title in the Crown
to the subjacent lands. If the headnote is too sweeping in form
of expression, it would appear from the report itself to have béen
considered that fishing rights primd facie go with the property in
the solum. But, in the case of tidal waters (whether on the fore-
shore or in estuaries or tidal rivers) the exclusive character of this
title is qualified by another and paramount title which is primd
facie in the public. ¥

And it is added that *““Neither in 1867 nor at the date when
British Columbia became a member of the Federation was fishing
in tidal waters a matter of property.”

But counsel for the province say that holding cannot
apply to the case of Quebee, because the law of France had been
continued in force here, and because, according to that law, the
public right of fishing does not exist, but, on the contrary, the
right was in the King of France and has passed to the Crown of
Great Britain in right of the provinee.

To that I consider that it may be said that the cession of
Canada to Great Britain replaced a King who sometimes assun.ed
to grant rights of fishery in tidal waters by a King who had no
such prerogative, and that it is quite consistent with the contin-
uance in foree of the French law in general. That would seem to
have been the opinion of the Supreme Court of the United States
upon a contention that a similar right had passed from the King
of Spain to the Government of the United States. Pollars v.
Hagan, 3 Howard 212, at p. 225, citing Vattel B.C., 19, s. 210.

It might also be said to have been the better opinion in France
that the King in assuming to make such concessions of rights to be
exercised in tidal waters, acted in disregard of law rather than in
accord with it.

The distinction between la péche maritime and la péche fluviale
was recognized there long before the time, early in the nineteenth
century, when the law on each of these subjects was separately
codified.

In Dalloz. Rep. V. des “Péche Maratime,” we read:

2. La mer est le domaine de tous, communia sunt haec; aer aqua pro
fluens et mari. Par une conséquence néeessaire, les lois romaines déclarent
que le droit de péche fait partie de ce domaine public: Flumina autem omnia
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et portus publica sunt, ideoque jus piscandi commune est omnibus, in portu
flumibusque (Ins. tit. De rerum divis, §1). Si quis me prohibeat in mari
piseari, vel overricurum . . . ducere, an injuriarum judicio possim
eum convenire? (Dig. tit. 10, de injuriis, §13). Ce droit, comme celui de la__
péche fluviale, fut longtemps usurpé en France par la féodalité. 5

I consider, moreover, that even if it could be said that la péche
maritime under the French regime was not a public right but
something which could be made the subject of a royal grant, it was
nevertheless an effeet of the cession of New France to Great
Britain that that publie right became exerciseable in the tidal
waters of Canada as in all other British Dominions.

I therefore conclude that counsel have failed to demonstrate
the existence of a difference in the matter in question between the
law of Quebee and that of British Columbia or to establish that
fishery in tidal water which is not property in British Columbia is
property in Quebee.  And when once it eangot be shown to be o
property right, the foundation of the argument for the provinee is
seen 1o be non-existent.

That is the second error to which I have referred.

It may be added that the provisions of the Aets 20 Viet., ch. 21,
and 29 Viet., ¢h. 11, cited to us by counsel for the Dominion, also
make against the contention of counsel for the provinee that the
publie right of fishery did not exist in Quebee before Confederation

That contention, moreover, is inconsistent with the provisions
of our Code to the effect that things which are the produce of the
sea and which never had an owner belong, by right of prehension,
to him who appropriates them (Art. 588); and that the
“enjoyment " of things which have no owner and the use of which
is common to all, is regulated by laws of public policy (Art. 585
and that the right of fishing is governed by particular laws of
publice policy, subject to the legally acquired rights of individuals
(Art. 587). These provisions also make it clear that in law a right
of fishing is contemplated as something distinguishable from
a titie to land or to the use of land.

I also take it that the civil law is not our law of public policy
or what it would be better to call “public law,” so far as it bears
upon fishing in tidal waters particularly if regard be had to sec.
21 of the B.N.A. Act, 1867.

I have said that the provincial legislative power over the
subjects of property and eivil rights in the province does not
involve the existence of such power over the subject of fisheries,
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a subject which is rather of the nature of a commercial pursuit
than one of property. That can be made clear by illustration
of the way in which assertion of the provineial right would work
out in practice.  The power of the provinee being dependent upon
property would cease to exist when the right of property would
cease to exist, Whenever an exclusive grant would have been
made, the power of the provinee would pro tanto lapse and nothing
would remain to the provinee

The Act before us is, however, one which apportions legislative
and executive power, and I consider that it is not of the nature of
legislative and executive power to exhaust itself by the first
exercise of it and to be thus subject to piecemeal extinetion or to
be effective in some places in the province but non-existent in
others.

Having arrivedsat the conclusion above stated upon the
summarised question as to the right of the provinee to make a
grant of the exclusive right of fishing, a few observations may be
added as to what distinetion, if any, should be made between
fishery over the beach above the line of low tide and fishery outside
of that line,

Here it would seem necessary to take account of rules of
international law. The bed of the sea, like the sea itself, is
res communis. It is only the shore and not the bed which our
code includes in the Crown demain (Art. 400). But it is recog-
nized in international law that a state may exercise sovereignty
over coastal waters. That right is grounded upon the right of
self-defence: defence against hostile aggression, and protection
of its commerce, navigation and fisheries. It is in respect of these
rights or subjects that territorial sovereignty is exercised over
the bed of the sea under coastal waters, the soil itself being never-
theless regarded as being outside the realm.

We have seen that these rights or objects, namely: naval
service and defence, regulation of trade and commerce, navigation
and shipping, and fisheries are all classes of subjects assigned to
Dominion jurisdiction. They include all the matters in respeet
of which there can be oceasion to speak of a title of the bed of the
sea, I would therefore say that outside the low-water line in so far
as there may be such a thing as title to underlying land, it has
passed to the Dominion as an incident of jurisdiction over the
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classes of subjects which 1 have just enumerated. Above low-
water mark or low tide, the beach or land is available for all
purposes for which land so situated ean be used, and provineial
jurisdiction accordingly exists, subject to exercise of the public
right of fishery in the water over it when it is under water and to
navigation and naval defence.

But, as regards the bed or soil outside the line of low tide,
that appears to me, to employ a homely illustration, to be like the
naked ownership of the bottom of a vessel of which somebody else
has the control for all useful purpose, in other words, to be a
quantité négligeable.

It may be said that that is an arbitrary conclusion and that
there is no sound reason, when distinguishing between Dominion
and provineial legislative power, to make a division between what
is inside and what is outside of the line of low tide. The answer
is that we must give proper effect to the provisions of the Aet and
the distinetion above indicated appears to me to be better than
any other which has Feen suggested.

I would accordingly say, in answer to the first and  second
questions: That the legislature of the provinee eannot authorise
the government or a member of the exeeutive couneil to grant an
exclusive right of fishery in tidal water, either between the lines of
high ard low tide or outside the line of low tide, nor can such an
exclusive right be granted by the government of the provinee or
by a member of the exeeutive council. But the legislature may
authorize the making of exelusive grants of the beach land above
the line of low tide and of the right to ercet weirs and other fishery
structures thereon, but so as not to impede or interfere with the
public right to fish everywhere in tidal water or with rights of
navigation and of naval defense, upon being thereto authorised,
the government or a member of the executive council may make
such grants of beach lands. ¢ :

I would say, in answer to the third question, that I do not find
that the case therein stated has in fact arisen,

I consider it opportune to add the following observations
upon a eriticism by counsel for the provinee of the case sought
to be made out for the Dominion. The substance of that eriticism
is as follows: The Dominion is given the same legislative power

sea coast fisheries. To establish its

over inland fisheries as over
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ground in the matter of sea coast fisheries, it relies upon the publie
right of fishery as known in Great Britain—that public right
extends only to fishery in tidal waters.

It is therefore inadequate
. to support the right in inland waters.

Therefore it does not help
to show what parliament intended and it can at least be said in
opposition that parliament did not intend to give one kind of
legislative power over sea coast fisheries and another over inland
fisheries. All that I would say in regard to this criticism is that
the view taken in Great Britain, which draws the line of distinetion
between tidal and non-tidal waters, does not appear to be grounded

upon principle. It is the outgrowth of conditions in England.

Conditions here are such that the line of distinetion is not

to be drawn in the same way. I consider that the public right

of fishery exists and is to be recognized as existing in the waters of
our great lakes and navigable rivers.

In the Supreme Court of the United States, it was pointed out
in Shively and Bowlby, 152 U.S. 1 at p. 43, that:

The confusion of navigable with tidal water, found in the monuments of

the common law, long prevailed in this country, notwithstanding the broad
differy

and t

es existing between the extent and topography of the British sland
of the American continent. It had the influence for two generations
of excluding the Admiralty jurisdiction from our great rivers and inland
seas; and under the like influence it laid the foundation in many States of
doctrines, with regard to the ownership of the soil in navigable waters above
tide water, at variance with sound prineiples of public policy

Accordingly, for some time, a different view has come to pre-

vail in the United States. 1 consider that that view is sound and

that in Canada it should be similarly recognized that exclusive pri-
vate rights are not to be granted or exercised in the waters of the
great lakes and navigable rivers any more than in waters which
ditfer only in that tides rise and fall in them.

The Act gave to the Dominion exclusive legislative jurisdiction

over fisheries both sea coast and inland. It cannot be other than

an encroachment upon that power for a province to grant an
exclusive right of fishery in a tract of water in Lake Ontario or
Georgian Bay, say, twenty miles from land. 1f my view be right
the criticism is inapplicable and I therefore do not pursue the
subject further.

Annotation—Public right of fishing in tidal waters—The three mile limit.
The judgments in the principal case touch upon two points of special in-

is the question whether the right of the public to fish in
tidal waters, which the Privy Council decision in Att'y-Gen'l for British Col-

terest. The first
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wmbia v. Atl'y-Gen'l for Canada, [1914] A.C. 153, 170-1, affirms as existing
in British Columbia, and, therefore, undoubtedly, in all the British-Canadian
provinees of the Dominion, exists also in Quebee: and the nd is, whether
such rights of fishing, be they in the publie of the Dominion generally, or in
the provincial government and its licensees, extend over what is generally
called “the three mile limit,” i, for three marine miles below low water
mark.

Public right of fishing in tidal waters.— As to the first, the Privy Council
say in the ease above rcferred to: “Sinee the decision of the House of Lords in
Maleolmson v. (0 Dea (1863), 10 H.L.C. 593, it has been unquestioned law
that, since Magna Charta, no new exelusive fishery could be ereated by Roval

grant in tidal waters, and no publie right of fishing insuch waters then exist
ing, can be taken away without competent legislation.  This i now part of the

law of England, and their Lordships entertain no doubt that it is part of the
Jaw of British Columbia. . . . In the tidal waters, whether on the fore-
shore or in crecks, estuaries, and tidal rivers, the public have the right to
fish, and by reason of the provisions of Magna Charta no restriction ean be
put upon the tight of the public by an exercise of the prerogative in the form
of 4 grant or otherwise. It will, of course, be understood that in speaking of
this public right of fishing in tidal waters, their Lordships do not refer, in
any way, to fishing by kiddles, weirs, or other engines fixed to the soil. Such
methods of fishing involve a use of the solum, which, according to English
law, eannot be vested in the publie, but must belong either to the Crown or to
some private owner.”

The provision of Magna Charta of June 15, 1216, thus referred to, is as
follows: “ All kydells for the future shall be removed altogether from Thames
and Medway, and throughout all England, except upon the sea-coast,” or
as it is expressed in the version of 1224 (9 Hen. I11.): “ All kydells from hence-
forth shall be utterly put down through Thames and Medway, and through
England, except by the sea-coasts.” A “kydell” is defined by the Oxford
Dictionary as “‘a dam, weir, a barrier in a river having an opening in it fitted
for nets or other appliances for eatching fish;” and as “an arrangement of
stake-nets on the sea-beach for the same purpose.”  Law Courts and writers
on jurisprudence for many centuries have tr

ed the above clause of Magna
Charta as an absolute prohibition of the creation of “several” or exclusive
fisheries in tidal waters, although McKechnie (Magna Charta, p. 403) says
that this rests on a historical miseonception, and that the Great Charter sought
to protect freedom of navigation, not freedom of fishing

But even if such publie right of fishing in tidal waters does rest upon the
clause in Magna Charta, it has been quite clear, at all events sinee the Colonial
Laws Validity Act, 1586
s0 far as their own e

that colonial legislatures can repeal the clause
s concerned ; and in the prineipal ease Archambeault,
C.J., with whom Carroll, Lavergne, and Trenholme, JJ., evidently concur
on the point, holds that Quebece did so repeal it in 1865, before Confederation,
by the Act 29 Viet. ch. 11, inasmuch as such Aet authorized the/Governor-in-
Council and the Commissioner of Crown lands to issue fishing licenses and
cxclusive rights of fishing 1n any place in the province wherever such fisheries
may be situated; and imposed penalties and imprisonment on “any person
taking or catching fish in any water or along any beach or within the limits
of any fisheries deseribed in the leases or licenses granted by the Minister
or by the Governor-in-Couneil.” B,

Annotation.
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It is somewhat curious to note that Carroll, J., speaks of the Privy Couneil
in A y-Gen'l for B.C. v, At y-Gen'l for Canada, [1914] A.C. 1 as deciding
that because the public had the right to fish in tidal waters, consequently
these waters do not belong to the provinee, and that see. 109 of the B.N.A.
Aet could not apply to them, ever

a8 limited by such acknowledged right of
user by the public, for in that case their Lordships expressly that they
“feel themselves relieved from expressing any opinion on the question
whether the Crown has a right of property in the bed of the sea below low water
mark to what is known as the three mile limit because they are of opinion that
the right of the public to fish in the sea has been well established in English
law for many centuries and does not depend on the assertion or maintenance of
any title in the Crown to the subjacent land. . A right of this kind "
(meaning it is submitted a right of the publie to fish) “is not an incident of
property.”

If und where there is any proprietary right at all to the solum of tidal
waters in Quebee (other of course than public highways) it must, I submit, be
in the Crown as represented by the provinee or its grantees, whether subject
to a publie right of fishery or not. The legal position seems very clearly in-
dicated in a good old law book, Matthew Bacon’s New Abridgment of Law
(7Tth ed., London, 1832, pp. 392-8): “The King by our law is universal oceu-
pant, and all property is presumed to have been originally in the Crown
It is universally agreed that the King hath the sovereign dominion in all
seas and great rivers And as the King hath a prerogative in the
so hath he likewise a right to the fishery ¢

wd to the soil; so that if ariver,
as far as there is a flux of the sea, leaves its channel it belongs to the King

But notwithstanding the King's prerogative in se and navigable
rivers, vet it hath been always held that a subjeet may fish in the sea, for this
being a matter of common right, and the means of livelihood and for the good
of the commonwealth, cannot be restrained by grant or preseription.”

But such common right may, of course, be taken away by the legislature
and. as the majority of the judges hold in the prineipal ease, it was taken away
in Quebee before Confederation,

The Three Mile Limit.—But is there a proprietary right in the solum of
the sea below low water mark? In holding that there is such a proprietary
right to the solum, or at all events to the fisheries, which surely must if it
exists as a provineial right, arise from the former, the judges in the principal
ense (other than Cross, J.), certainly do seem to have rushed in where the
Judicial Committee of the Privy Council, and even the Imperial Parliament,
have feared totreatl. A national right recognized by international law, to the
fisheries within the three mile or other limit, and to exclude foreigners there-
from. ig a different motter, and would seem clearly to fall under the Dominion
legislative jurisdiction over “sea coast and inland fisheries:” The King v
The Ship orth” (1906), 37 Can. 8.C.R. 385, 11 Can. Ex. 141, 148-50, 11
B.C.R. 473; Miller v. Webber (1910), 8 E.L.R. 460. In Regina v. Keyn
(1876), 2 Ex.D. 63, the majority of the Court held that it was not possible
under the common law to punish a foreign subject for an offence (in the
special case, manslaughter) committed by means of a foreign ship in British
territorial waters; and although six judges out of fourteen held that the sea
within three miles of the coast is part of the territory of England, the others did
not 8o hold: Clement, Law of Canadian Constitution, 3rd ed., p. 109. The
grounds of the decision and its validity Profcssor Berriedale Keith informs
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us (“Imperial Unity and the Dominions” (1916), p. 129) remain very doubt-
ful, but much of its effect was done away with by the enactment of the (Imp.)
Territorial Waters Jurisdiction Aet, 1878, which expressly provides that an
offence committed by a person whether or not a British subject on the open
seas within the territorial waters of the King's dominions is an offence within
the jurisdiction of the admiral whether committed on board or by means of a
foreign ship or not, and declares (see. 7): “The territorial waters of Her
Majesty's dominions in reference to the sea means such part of the sea sub-
jacent to the coast of the United Kingdom or the coast of some other part
of Her Majesty's dominions as is deemed by international law to be within
the territorial sovereignty of Her Majesty; and for the purpose of any offence
declared by this Act to be within the jurisdietion of the admiral, any part of
the open sea within one marine league of the coast measured from low water
mark shall be deemed to be open sea within the territorial waters of Her

Majesty’s dominions.”

The Act also recites that “the rightful jurisdiction of Her Majesty, her
heirs and successors, extends and has always extended over the open seas
adjacent to the coasts of the United Kingdom and of all other parts of Her
sary for the defence and

Majesty's dominions to such a distance as is nece
security of such dominions. "’

But it will be seen the Aet by no means asserts that the solum under the
marine league below low water mark is British soil.  In At y-Gen'l for B.(
v. At'y-Gen'l for Canada, [1914] A.C. 153, their Lordships suy that they
“feel themselves relieved from expressing any opinion on the question whether
the Crown has a right of property in the bed of the sea below low water mark,
5): “The doetrine

to what is known as the 3mile limit,” and they add (pp. 174
of the zone comprised in the three mile limit owes its origin to comparatively
modern authorities on publie international law. Its meaning is still in con-
troversy. The questions raised thereby affect not only the Empire generally,
but also the rights of foreign nations as against the Crown, and of the subjects
of the Crown as against other nations in foreign territorial waters.  Until the

Powers have adequately discussed and agreed on the meaning of the doetrine

at a conference, it is not desirable that any municipal tribunal should pro-

nounce on it. It is not improbable that in connection with the subject of
trawling, the topic may be examined at such a conference.  Until then the
conflict of judicial opinion which arose in Regina v. Keyn is not likely to be
satisfactorily settled, nor is a conclusion likely to be reached on the question
whether the shores below low water mark to within three miles of the coast
form part of the territory of the Crown or is merely subjeet to special powers
necessary for protective and public purposes.  The obseurity of the whole
topic is made plain in the judgment of Cockburn, C.J., in that case.  DBut

apart from these difficulties there is the decisive consideration that the ques-

tion is not one which belongs to the domain of municipal law

And in the course of the argument before their Lordships in this last case
(W. H. Cullin, King's Printer, Victoria, B.C., pp. 62-4), the following is
reported :

Haldane, L.C.: “I do not find any trace of an argument having been
addressed to the fullness, at any rate which this question requires, as to the
nature of the property of the country within the marine league. . . . We
do not desire to decide the question of the right to fish below ow water mark
in or in any or what part or parts of the open sea within a marine league of
the coast of the province. . . . You must remember the sort of questions
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“',. ! Annotation. which may arise. In the Franconia ease (Regina v. Keyn) this was touched
. on, and it was quite impossible for the Judges to come to anything like a
it unanimous eonclusion about it. It is a question which affeets every part of
| the King's dominions.”
'
|

And in the same argument oecarred also the following most interesting
passage (p.X1, seq.)

Haldane, L.C.: “First of all, us to the three mile limit, in the Franconia
ease the majority of opinions were to the effeet that there was no right of
property within the three mile limit.  Although Lord Esher delivered a judg-
ment in the contrary sense, there is a judgment of Lord Chief Justice Cock-
burn which was concurred in by the majority of the other judges

I do not
say that that settles the law in a way that is binding upon us.’
Sir Robert Finlay: “ May I say one word as to the effeet of the decision in
that ease? .1 do not think th

t the majority attempted to con-
sider the question of the property in the solum

Haldane, L.C.: “1 do not think they did.  On the other hand, T think
there is a preponderance of opinion on the side of Coekburn, L.C.J., in what
he said, both upon the international law part of the case and upon the pro-
perty part of the ease

It was certainly not made out to the satisfaetion of
the Court that there was a right of property

Sir Robert Finlay: * Your Lordship will recollect that direetly after that
decision Parliament proceeds to fill up the gap by legislating.”

Haldane, L.C.: “Not as to the propert
to take ¢

'3 parliament is most eautious
re not to assert any right of property We all feel that a

question of this kind, which affects the whole of the Dominions of the Crown
without exeeption, which involves questions not only of munieipal law, but of
international law of a most far-reaching kind, is not a question which we should
be disposed to entertain unless there were very strong reasons why we should.”
And, again, at p. 173, Haldane, L.C

i reported as saying, “Questions
involving the consideration of the marine league are questions of such far-

reaching importance, and they turn to such an extent on the views that may
be taken by the Great Powers as regards int tio

whether there are materials to decide the question yet

law, that 1 doubt

True, as Clement, J., points out (Law of Can. Const., 3rd ed
“the soil beneath the water beyond low water mark is often appropriated
in the erection of piers, wharves, lighthouses, ete., but as these are usually
in aid of navigation and useful to all nations no objection is raised.”

p. 242),

The three mile limit seems to have been first adopted by the United States
when, in 1703, Jefferson, then Secretary of State, wrote to the British Minister
(November Sth), that the limit of a sea league had been provisionally taken
as the limit of the territorial waters of the United States. A sea league was
supposed at the time to be about the range of cannon

Sinee then different
international treaties and conventions have sanetioned this distanee; it was
adopted by the North Sea Fisheries Convention, 1882, between Great Britain,
Belgium, Germany, Denmark, France and Holland for the purpose of “re-
gulating the police of the fisheries of the North Sea outside territorial waters;"”
and it may be said to be the more generally accepted limit at the present
day. But it is very generally agreed that the three mile limit no longer
meets  contemporary requirements.  “And if es are not yet agreed
whether the proper limit is three miles (Great Britain, France, United States) or

six miles (Spain) or eannon range (Germany), they are all agreed that what-
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ever the limit be, fisheries within it are reserved to the subjeets and citizens of
the adjacent State exclusively, that all States have a right of innocent pas
throught territorinl waters, but are subjeet to the jurisdietion of the adjs

age
it
State, if they cast anchor or hover in them, and that if the adjacent State be

peutral, acts of war committed within them are an infringement of its neutral
ity:" (Eng. Encye. of Law, 2nd ed., vol. 14, pp. 68-71

It may be that if the principal ease be earried to the Privy Couneil as we
presume it will be, and if their Lordships agree that the Quebee Act of 1865,
and previous Acts eodem intuitu, did take aws

all publie rights of fishing in
the territorial waters of Quebee provinee, they will have to puss one way or
another upon the question of ownership of the solum under such waters, in
order to determine whether the fisheries therein belong to the provinee under
section 109 of the Brit'sh North America Aet, or no

It seems unnecessary to notice those portions of the judgments in the
prineipal case, which touch the point that, to adopt the words of Cross, J.,
“the eession of Canada to Great Britain replaced a King who sometimes
assumed to grant rights of fishery in tidal waters by a King who had no sueh
prerogative,” be we the Quebee Aets of 1858 and 1865 above referred to
transferred the matter from the sphere of prerogative to that of legiglation

A. H. F. Lerroy

REX v. POMERLEAU.
Alberta Supreme Court, Harvey, C.J. February 7, 1917
INToXIcATING LiQuoms (§ TII A 50) — PERMITTING DRUNKEN »
TAKE PLACE" —~ALBERTA LIQUOR Acr.

The offence of permitting drunkenness to take place in the house of
the accused (Alberta Liquor Act, sec. 36) involves something more than
merely permitting drunkenness to exist on the premises; there must be
proved again the accused some act or default on his part conducing
to or continuing the drunkenness of the person who was allowed to remain
on his premises while drunk

ESS

TO

Momion to quash a summary conviction.

S. B. Woods, K.C'., for accused.

H. H. Parlee, K.C., for the Crown.

Harvey, C.).:—The aceused was convieted for that “he did
unlawfully permit drunkenness on his premises, to wit, the
Richelieu Hotel, didmonton, contrary to sec. 36 of the Liquor
Act.”

This is an application to quash the conviction by way of
certiorari.

It is to be observed that see.36 provides that: “If any person
permit drunkenness or any violent, quarrelsome, riotous or
disorderly conduct, ari

sing from drunkenness, to take place in
the house or on the premises of which he is the owner, tenant or
occupant . . . he shall be guilty of an offence.”

It is apparent, therefore, that unless “permitting drunken-

335 v.L.R.
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ness” is the same thing as “permitting drunkenness to take
place” the conviction is not for the offence specified.

Tnompson v. McKenzie, [1908] 1 K.B. 905.

In my opinion, however, there are two or three reasons why
that deeision is scarcely applicable. To my mind the words
suggest not merely a state

“permit drunkenness to take place
or condition of drunkenness existing but some action, bringing
that state or condition into existence, or out of which it arises.
In other words, while the permitting of a drunken man to be on
the premises is permitting drunkenness to be or exist on the
premises, it is not permitting it to become or take place on the
premises.

In the English Act, however, there was another section which
practically defined the words of the section quoted as meaning
what the Judges treated it as meaning, in the following words:
“When a licensed person is charged with permitting drunkenness
on his premises and it is proved that any person was drunk on
his premises, it shall be on the licensed person to prove that he
and the person employed by him took all reasonable steps for
preventing drunkenness on the premises.” The Court held that
he had not satisfied the burden cast on him by this section.

There is the further fact that is to be noted, that the offence
there was an offence by a person who was securing a privilege
under the Aet, for the manner of the use of which he was to be
held aceountable.

Our Aet,on the other hand, is one which prohibits, instead of
licenses, and the person subject to the offence is not any privi-
leged person but any ordinary eitizen.  If permitting any drunken
person to be on his premises which is permitting drunkenness on
the premises, is an offence, then any person who, moved by or-
dinary humane motives takes a person on the street whom he
finds drunk into his home to prevent him perishing, would be
guilty of the offence and liable to the penalty.

1 canmot think that can have been the intention of the section,
especially as the words, in my opinion, in their ordinary meaning,
convey a different intention.

In my view, therefore, this conviction does not disclose any
offence and it should therefore be quashed.

There will be the usual order for the protection of the magis-

trate. Conviction quashed.
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QUILLINAN v. STUART.

Ontario Supreme Court, Riddell and Lennoz, J. J., Ferguson, J. A., and Rose J.
February 26, 1917.

Liner aAxp Spasper (§ 1T E—65)—Privitecep Communicarion— Course
OF DUTY OR BUSINESS,
The delivery of a letter to be typed is publication when the oceasion

is not privileged and the letter does not concern the ordinary course of
business in which the typist is employed.

A communication in writing on an occasion of qualified privilege is not
privileged if on its face it is clearly in excess of the occasion

[See also 30 D.L.R. 381, 36 O.L.R. 474, Knott v. Telegram Printing Co.,
32 D.L.R. 409.)

AN appeal by the defendant from the judgment of SuThHER-
LAND, J., at the second trial, upon the verdict of a jury, in favour
of the plaintiff, for the recovery of $5,000 damages and costs,
in an action for libel.

The verdict at the first trial was for $15,000. A new trial
was directed by a Divisional Court: Quillinan v. Stuart (1916),
30 D.L.R. 381, 36 O.L.R. 474, where the facts are stated.

I. F. Hellmuth, X.C., for appellant.

Wallace Nesbitt, K. C., and J. M. Godfrey, for plaintiff,
respondent.

LenNox, J.:—This is an action for libel. The jury assessed
the damages at $5,000.

What is complained of in the statement of claim is, that the
defendant, (a) “by publishing of and concerning her,” the plain-
tiff, “to one W. B. Masters in a letter written by the defendant
to the said Masters . . .,” (b) “by publishing of and con-
cerning her to the stenographer of the defendant in a letter
written to the plaintiff,” and (¢) “by publishing of and concerning
her in a letter written to W. B. Masters and dated April 6th,
1915,” defamed and injured the plaintiff,

The two letters first above referred to are dated the 8th April,
1915. The first of these is the letter containing the expressions
“Call off your slut,” etc., and is the one of which the plaintiff
most strenuously complains.

The case upon the pleadings is broader in some, and narrower
in some, respects than the case—apparently with the concurrence
of all parties—finally left to the jury. It is broader in that the
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statement of claim charges three distinet libels, but the learned
Judge, in charging the jury, secems to have regarded the letter
to Masters of the 6th and the letter to the plaintifi of the 8th
April as matters indicating the attitude of the defendant rather
than substantive libels; and, without objection from either coun-
sel, said (p. 93 of the shorthand report of the proceedings at the
trial): “On the same day” (the day he wrote the plaintiff), “he
wrote the letter which is the letter complained of in this action.
All these other letters and the evidence concerning Masters ante-
cedent to this letter, in so far as they shew the defendant’s con-
duet and intentions, are matters you ean use in the consideration
of vour verdiet in this case.” The learned Judge then read to
the jury the letter first set out in the statement of claim, being
the letter there said to have been published to W. B. Masters
only, and of course by far the most objectionable letter of the
collection. I refer to this as, with the concurrence of all parties,
he practically withdrew the other letters from the jury as libels
per se; and this makes it comparatively, if not wholly, unim-
portant to consider whether the delivery of the manuseript of the
letter of the defendant to the plaintiff of the 8th April to O’Donnell
to be copied was, legally speaking, a publication; and this cir-
cumstance certainly does not give the defendant any ground for
complaint, and is not complained of by either party.

On the other hand, the action, as tried and left to the jury,
was broader than the allegation of para. 2 of the statement of
claim, in that it was pointed out, as the evidence given without
objection established, that this letter was published—whether in
the legal sense or not—to two persons, namely, to Masters, to
whom it was written and addressed, and to O’'Donnell, who made
the typewritten copy.

Speaking of the letter to Masters, the learned Judge, at pp.
77, 78, said: “Now, it is necessary in the case of a libel that there
should be publication—that is, the communication of the words
complained of to some person or persons other than the plain-
tifi—the person who claims to have been defamed. . . . Upon
the evidence here, I think you will be able to find—and, in my
opinion, you would be warranted in so finding—that the com-
munication reached only two people; that is, it was published
in the legal sense to two people. One was the assistant manager,
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O’'Donnell, employed in the same bank as the defendant, to whom
the draft letter written by the defendant was given, and who,
in copying it afterwards to send forward, of course became aware
of its full contents. The other was the man Masters, to whom
it was sent, and who read it and then passed it on to the plaintiff.
So that, in considering the amount of damages, the fact that the
communication reached only these two people is something for
you to bear in mind. Of course, on the other hand, it will be
also for you to consider that Mr. O'Donnell was living in Niagara
Falls, where the plaintiff was living, and coming in contact with
the same business people, more or less, that she was coming in
contact with.”

This brings up a definite clear-cut question, raised by counsel
for the defendant, namely: Was the letter sent by the defend-
ant 1o Masters and returned to the plaintifi “published in the
legal sense to two people,”” as the learned Judge says? In the
concluding sentence I have quoted, emphasis is laid upon the
fact that it was published to O'Donnell, a man living in the same
town and coming in contact with the same business people as
the plaintiff; and this, coupled with the fact that Masters swore
that the letter had no influence on his mind, and that O’Donnell
is silent as to how it affected him, is almost certain to bave greatly
influenced the jury in their assessment of damages. If this is
misdirection—if as a matter of law what was done was not a
publication to O'Donnell—the judgment cannot be supported.
I am of opinion that it was not a misdirection. The letter was
undoubtedly written on a privileged occasion; there was the
qualified privilege which exists whenever the writer has an interest
or duty, legal or moral, to make the communication complained
of to the person to whom it was made, and when this person has
also a correlative duty or interest. See the cases collected in
Halsbury's Laws of England, vol. 18, p. 687; Odgers on Libel
and Slander, 4th ed., pp. 272, 273; Hamon v. Falle (1879), 4
App. Cas. 247,

Here it was a case of joint interest; the defendant and Masters
were upon the same promissory note in the Imperial Bank; both
were liable; and the defendant was insisting upon a renewal, and
claiming, I think with some justice, that he was entitled to a
renewal. He had a perfect right to address Masters and to com-
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plain in a reasonable and temperate way, or even in a somewhat
violent way, of the action of Masters or the plaintiff, and to
remonstrate from his standpoint with a view to redress. It was
a privileged occasion, as the defendant contends. I will refer,
later on, to the question whether the defendant abused his privi-
lege. The immediate question is, whether the communication
of this letter to O’Donnell was a publication in law. Counsel for
the defendant contends that, having an interest, and a com-
munication to make concerning it, he was entitled to take all
reasonable means of protecting himself; that it was reasonable
and in the ordinary course of business to have O'Donnell copy
the letter; that the use of these ordinary methods does not destroy
the privilege; that it is impossible to carry on the affairs of modern
mercantile business, including banking, without the intervention
of stenographers, typewriters, clerks, and the like—and that the
privilege of communication includes all things necessary to its
transmission; and all this is certainly within the decision of
Edmondson v. Birch & Co. Limited and Horner, [1907] 1 K.B.
371 (C.A.), in which Boxrsius v. Goblet Fréres, [1894] 1 Q.B. 842
(C.A.), and Lawless v. Anglo-Egyptian Cotton Co. (1869), L.R.
4 Q.B. 262, were followed, and Pullman v. Hill & Co., [1891]
1 QB. 524 (C.A.), distinguished. See also Robinson v. Dun
(1897), 24 A.R. 287, in our own Courts.

It is all clear enough as a matter of law, but these principles,
the necessary outcome of modern business methods and con-
ditions, have no application to the letter written and transmitted
by the defendant to Masters on the 8th April, 1915.

The fallacy is in assuming that the manager of the Bank of
Hamilton, as such manager, was writing to a customer of the
bank, as such customer, on a matter concerning that bank, and
was writing as a matter of duty or business, and concerning a
matter of mutual interest, and that in doing what he did he
employed the ordinary and necessary methods of communication
adopted by the bank. I cannot find any basis for this argument.
There was no necessity to have the letter copied, and the right
to employ stenographers, etc., is based on necessity: Finden v.
Westlake (1829), Moo. & Malk. 461; Williamson v. Freer, L.R.
9 C.P. 393. “There must be a proper motive and need of com-
munication,” that is, communication to O’Donnell. This letter
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had nothing whatever to do with the Bank of Hamilton, and the
defendant might as well have employed any other acquaintance
as O'Donnell, for in this matter O'Donnell acted in no sense as
a servant or agent of the bank. The letter was solely and purely
in reference to the defendant’s own private affairs, arising out
of transactions in another bank, and in which the Bank of Hamil-
ton had no concern. 1 think the learned Judge was right, and
that there was a publication to the two persons named; and “in
all these cases” (of qualified privilege) “only those words are
protected which are published to persons having a duty or interest
in connection with the matter; any publication to others will be
outside the privilege:” Odgers, p. 281.

It is also argued that it was for the learned Judge to direct
the jury that, the letter being written on a privileged occasion,
they could bring in a verdict for the plaintiff only in case they
found that the defend = had abused the qualified privilege of
the occasion, had beer ictuated by improper or indirect motives
or ill-will, or what is summed up by the Courts as actual or express
malice. It is certainly for the Judge to determine whether the
letter was written upon a privileged occasion and to determine
whether the language was capable of a defamatory meaning a
question already dealt with, in this action, by the First Divizional
Court of the Appellate Division (30 D.L.R. 381, 36 O.L.R. 474).
It was for the Judge to tell the jury that there was qualified privilege
to publish the contents of the letter to Masters, and that, asto this
publication, they must find evidence, extrinsic or intrinsic, of actual
malice, before they could give a verdict for the plaintiff; and
that, in determining the question of malice, all the correspondence,
the conduct of the defendant, and his statement of defence, his
answers upon examination, and his evidence at the trial, should
be taken into consideration.

I think all this is fairly covered by the Judge's charge. 1
think it is quite impossible to conclude that the jury were not
instructed in a way to enable them to understand clearly that,
in the circumstances of this case, and as to this publication, they
should find for the defendant unless they came to the conclusion
upon the evidence that he was actuated by malice, as explained
to them; and, to my mind, the meaning of “malice” was care-
fully pointed out.
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Mr. Odgers says, but without citing authority, at pp. 321,
322, that “if malice is proved the privilege attaching to the occa-
sion, unless it is absolute, is lost,” but the question of malice
is still for the jury. My learned brother has been more diligent,
and has been good enough to refer me to Fryer v. Kinnersley
(1863), 15 C.B.N.S. 422; Tuson v. Evans (1840), 12 A. & E. 733;
and Robertson v. McDougall (1828), 4 Bing. 670. 1 do not find
it necessary to dwell upon the fact that no privilege of any kind
attached to the publication of any of the letters to O'Donnell
(Odgers, p. 281), as this Court cannot apportion the damages
or reduce them—Watt v. Watt, [1905] A.C. 115—except by con-
sent.

It is not to be expected that everything will be said that might
be fittingly referred to, or that every sentence in the instruction
to the jury will be beyond the pale of plausible criticism. In
Rezx v. Duckworth (1916),37 O.L.R.197,247,31 D.L.R. 570, I said,
and I venture to repeat, that “it has not yet happened that any
Judge, even the most distinguished and experienced in the Empire,
has always succeeded in so framing every sentence of his charge as
to preclude more or less plausible ex post facto suggestions of
improvement; and, as it is not likely to happen in the future,
it is well to keep actual and probable conditions and limitations
clearly in mind.”

When all is said, the substantial question to be considered is,
“Has miscarriage of justice been occasioned by anything said or
omitted?” I am satisfied that no substantial wrong or injustice
has been occasioned; and, if not, we are not at liberty to inter-
fere upon this ground. ‘““A new trial shall not be granted on the
ground of misdirection unless some substantial wrong
or miscarriage has been thereby occasioned:” Judicature Act,
R.8.0. 1914, ch. 56, sec. 28; Winnipeg Electric R.W. Co. v. Wald
(1909), 41 S.C.R. 431; McGraw v. Toronto R.W. Co. (1908), 18
O.L.R. 154; Wood v. McPherson (1888), 17 O.R. 163.

There was a fair trial, and ample evidence, both intrinsic and
extrinsic, to go to the jury in support of express malice. There
is no reason to assume that the jury were misled, and they were
justified in finding the plaintifi entitled to damages; but the
amount is another question.

The amount to be awarded for damages in a libel action is
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peculiarly, and primd facie solely, a question for the jury I am
strongly of opinion that the sum awarded is  -atly in excess
of what, in the circumstances of this case, it should have been;
but this is not, as I have his approval in stating, by any
means the view entertained by the Judge presiding at the
hearing of the appeal, my very experienced and learned
brother Riddell. In view of the conclusion I feel com-
pelled to come to and the judgment I shall give, it is un-
necessary to state in detail why I think the damages are too
large. It is enough to say that the authorities are quite clear
and uniform that the finding of the jury, where there is no prac-
tically certain measure of damages, is not to be disturbed unless
there has been misdirection ealeulated to mislead the jury, im-
proper rejection or admission of evidence, reason to believe that
damages were assessed on a wrong principle, or that the jury
must have acted perversely, or the damages are so large that no
jury could reasonably have given them, or something of that
kind: Praed v. Graham (1889), 24 Q.B.D. 53; McCarthy v.
Maguire, [1899] 2 1.R. 802; Johnston v. Great Western R.W. Co.,
[1904] 2 K.B. 250, where many of the cases are reviewed and dis-
tinguished.

I cannot substitute my opinion for the action of the jury in
a fair trial. The defendant was ill, there was serious provoca-
tion, he was dealing with his business interests, the plaintiff’s
letters to him were quite unnecessarily harsh, aggressive, and die-
tatorial, and very provoking; the defendant filed a plea of regret
and apology of a kind—he acknowledged his wrong upon examina-
tion for discovery and at the trial, and admitted the good character
and business ability of the plaintiffl in a way; he is a man of
little means and without occupation or ability to make money
now; he wrote apologising to the plaintiff after the first trial,
and made an entirely inadequate offer of compensation, and the
plaintifi’s reply was not what it should have been; but all these
circumstances were before the jury, and I cannot say that they
were wrong, and that my opinion is right, as to what would be
reasonable damages. When all is said, it falls very far short of
a justification or even a reasonable excuse for the letter the defend-
ant wrote about an admittedly and unquestionably respectable
young woman, whose only fault, if it is a fault, was that she was
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perhaps over-zealous in the interest of her absent employer, and
may have expressed her demands upon the defendant a little too
emphatically.

The appeal should be dismissed with costs,
RippeLy, J.:—1 agree in the result.

Rose, J.:—The defendant was the manager of a branch of
the Bank of Hamilton, of which branch Mr. W. B. Masters was
a customer. In addition to the business dealings which he had
with Mr. Masters in his (the defendant’s) capacity of banker,
he had private dealings which resulted in his being indebted to
Mr. Masters in the amount of two promissory notes, upon which
he was making, or was expected to make, payments from time
to time.

Mr. Masters, taking ill and going away, appointed the plain-

tiff to be his attorney to look after his affairs in his absence.
There were various interviews and a considerable amount of corres-
pondence between the plaintiff, as such attorney, and the defend-
ant, the interviews and correspondence relating Loth to Mr.
Masters' business with the bank and to his business with the
defendant personally. The plaintiff and the defendant did not
get on well together, and the letters that passed between them
contain a good deal of abusive language.

The promissory notes given by the defendant to Mr. Masters
fell due, and the defendant, ignoring the plaintiff, wrote to Mr.
Masters a letter enclosing renewal notes. Mr. Masters sent these
renewal notes to the plaintiff, who, on the 5th April, 1915, wrote
to the defendant remonstrating with him for attempting to deal
with Mr. Masters directly, and stating what renewals of the two
notes she was prepared to accept.

At this time, the defendant was ill and confined to his house
and in considerable pain. The plaintifi's letter was vigorously
worded. It seems to have annoyed the defendant, who did not
like being “pestered about (his) private business at that par-
ticular time.” He, accordingly, drafted in pencil a letter to Mr.
Masters, enclosing the plaintifi’s letter of the 5th April, and using
the language that is complained of as libellous. Later, on the
same day, Mr. O’'Donnell, the accountant and acting manager
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of the defendant’s branch of the bank, called upon the defendant,
who gave him the draft letter and asked him to make a type-
written copy, sign it in the defendant’s name, and send it to Mr.
Masters. In this the defendant was apparently following a prac-
tice that he had adopted in connection with other matters on
other occasions during his illness. Mr., O’Donnell followed the
defendant’s instructions. The letter is set out in full on p. 382
of the report of the judgment upon the appeal from the judg-
ment at the first trial of the case: 30 D.L.R. 381, 36 O.L.R. 474.

The case went down for a second trial pursuant to the order
of the First Divisional Court. At the second trial, the defendant,
having previously given notice of motion, moved for leave to
amend so as to claim privilege, and the amendment was allowed.
The trial resulted in a verdict and judgment in favour of the
plaintiff for $5,000. This appeal is from that judgment. It is
contended that the damages are excessive and that the learned
Judge erred in his charge to the jury and in his dealing with the
plea of privilege.

The only publication of the libel was to Mr. Masters, and to
Mr. O'Donmnell if, upon the facts above stated, there was publica-
tion to him.

Dealing first with the question as to publication to O'Donnell:
it is argued, on the authority of Edmondson v. Birch & Co. Limited
and Horner, [1907] 1 K.B. 371, that, the letter having been written
on a privileged occasion, the publication to O'Donnell is within
the privilege. With this I am unable to agree. The letter in
question in the Edmondson case was written on the business of
the defendant company. It was dictated by the managing-
director to a clerk, transcribed by the clerk, copied in a letter-
book, and sent out, all in the usual and ordinary course of the
business of the company, and it was sworn that the course followed
was practically necessary as a matter of business. The trial
Judge, Lawrence, J., held that the case of Pullman v. Hill & Co.,
[1891] 1 Q.B. 524, compelled him to rule that there had been
publication to the defendants’ clerks, and that this publication
was not upon a privileged occasion; and he left the case to the
jury, who found a verdict for the plaintiff, upon which judgment
was entered. The Court of Appeal reversed that judgment, upon
the ground that a person writing upon a privileged occasion is
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entitled to take reasonable means for the purpose of availing him-
self of the use of that occasion, which means may include the
introduction of third persons, where such introduction is reason-
able and in the usual and ordinary course of business. As Cozens-
Hardy, L.J., put it, to hold otherwise would practically destroy
the protection of privilege in the case of all companies and large
mercantile firms, because, as a matter of business, it is impossible
that a business document can be written and pass through the
hands of one partner or person only. .

The ratio decidendi of the Edmondson case does not seem to me
to apply to the case in hand. The letter of the 8th April, 1915,
was not written upon the bank’s business; it was not in the usual
course of any business that it was typewritten by O'Donnell.
Moreover, 1 do not think that, giving the greatest possible effect
to the judgment in the Edmondson case, the fact that the defendant
was not, at the time, able to use a pen, can make any difference.
There does not seem to have been any real necessity for writing
the letter in ink, or any reason why the original pencilled letter
would not answer the defendant’s purpose.

It is possible that if Edmondson v. Birch & Co. Limited and
Horner had been decided before Puterbaugh v.Gold Medal Furni-
ture Manufacturing Co., 7 O.L.R. 582, the judguent in the last-
mentioned case might have been different. But that is by no
means certain. See the judgment of Osler, J.A., at p. 587: “Type-
writers, human and mechanical, may now perhaps be said to be
reasonably necessary and useful for ordinary business purposes,
but how in such a case as this can it be said that it was reasonably
necessary to employ the typewriter in order to make a defamatory
communication unconnected with the ordinary business of the
firm?"

In my opinion, then, even it the occasion on which the defend-
ant wrote his pencilled letter was privileged, the handing of the
letter to O'Donnell was a publication which is not protected. See
Moran v. O’Regan (1907), 38 N.B.R. 189.

Then was the occasion one of qualified privilege? I think it
was. If two persons have business together, and one of them
sends his agent to the other upon that business, and the one to
whom the agent is sent, thinking that he has cause to complain
of the agent’s conduct, writes to the principal making complaint,
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it seems to me that he is writing upon a privileged occasion.
This is practically the state of affairs that in Toogood v. Spyring
(1834), 1 C.M. & R. 181, was treated as supporting the claim of
privilege.

If the occasion was one of qualified privilege, and if the com-
munication was privileged, it seems to follow that the trial Judge
ought to have so ruled, and, in so far as concerns the publication
to Masters, ought to have directed the jury that there could be
no recovery unless they found express malice. It is argued that,
taken as a whole and fairly read, his charge is such a direction.
I am not clear that the charge can be so construed. It is true
that in several places language is used that would indicate to the
jury that they were not to bring in a verdict for the plaintiff
unless they found malice; and from this, if it stood alone, one
might fairly infer that there had been a ruling that the occasion
was one of qualified privilege; but the effect of this language is
rather displaced by the statements towards the end of the charge
that “if the plaintiffi has been libelled she is entitled to a ver-
dict” and that if the jury “come to the conclusion that the
defendant libelled the plaintiffi by writing, through ill-feeling or
ill-temper, an unwarranted letter and publishing it to others,”
they will consider this in assessing the damages. It seems
to me that, the question of malice having been discussed in
connection both with the right to recover and with the quan-
tum of the damages, and there having been no categorical
statement to them that there could be no recovery unless they
found express malice, they may have been (eft with the impression
that they might bring in a verdict for the plaintiff, even if they
did not find malice, but that that verdict would be for a larger
amount if there was malice than if there vas none. However,
I do not think that this question as to the form of the charge is
of importance. It does not necessarily follow that a communica-
tion is privileged because it is made on an occasion of qualified
privilege. “If the language has been published 1 writing, and
appéars upon the face of the libel to be clearly in «xcess of the
occasion, the communication will not be privileged:” Folkard on
Slander and Libel, 7th ed. (1908), p. 194. The expressiors “slut”’
and “carrion” are as clearly unnecessary and in excess of the
occasion as was the expression “raving madman” in Fry - v.
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Kinnersley, 15 C.B.N.S. 422, In that case it was held that,
because of the excess, the letter did not fall within the rule as to
privileged communications, and that the plaintifi was entitled to
a verdict, although the jury had expressly negatived the existence
of malice. So, in the present case, I think that there was no
right on the part of the defendant to have the jury directed that
they could not bring in a verdict against the defendant unless
they found actual malice. Therefore, whether or not the charge
is to be construed as Mr. Nesbitt contends it ought to be con-
strued, I think the objection to it fails. See also Newell on
Slander and Libel, 3rd ed. (1914), p. 415.

The only question remaining to be considered is the question
whether the damages are so excessive as to warrant the Court
in directing a new trial. I think that, in view of the order of the
First Divisional Court declaring that the words complained of
do not impute unchastity to the plaintiff, I should have awarded
a smaller sum than the jury have awarded; but, while the damages
are large, I do not think that it is at all clear that the jury refused
to be governed by that order, or otherwise were influenced by
views and considerations to which they should not have given
effect. An action of defamation is one in which the question as
to the damages is peculiarly one for the jury. This jury had
before them evidence introduced by the defendant as to his ina-
bility to pay any large amount, the admissibility of which evi-
dence was, I think, open to doubt. They were chargad by the
trial Judge as to the damages in a way that was at least fair to
the defendant. 1 do not think it has been demonstrated that
they failed to consider the evidence or the charge, and I do
not think that a case is made out for interference with the ver-
dict on the ground of excess.

In my opinion, the appeal fails and ought to be dismissed.

FErGusoN, J.A.:—Appeal by the defendant from a verdict of
$5,000 in a libel action, on a retrial thereof before Sutherland, J.,
and a jury, pursuant to a direction of the First Divisional Court
of the Appellate Division, reported in 30 D.L.R. 381, 36 O.L.R.
474, where the circumstances leading up to the action are fully
set out, and therefore need not be here repeated.

At the trial of the action the plaintiff put in and read to the
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jury certain correspondence between the plaintiff and the defend-
ant and between the defendant and Masters, commencing with
a letter of the 14th January, 1915, and marked exhibits 1 to 11
inclusive. Exhibits 2, 4, and 10 contain the alleged libels; and
the other letters were put in by the plaintiff to shew the circum-
stances surrounding the publication of the alleged libels, and as
evidence of malice; the defendant may also refer to the corres-
spondence to shew provocation and that the alleged libels or
some one or more of them were written on privileged occasions.

Statements in two letters, Stuart to Masters, dated the 6th
and the 8th April, 1915 (exhibits 4 and 2), and in a letter Stuart
to the plaintiff dated the 8th April (exhibit 10), form the subject-
matter of the plaintiff’s claim.

The letter, exhibit 4, dated the 6th April, from the defendant
to Masters, is apparently in the defendant’s handwriting, and no
attempt was made to shew that it was published except to Masters,
and a perusal thereof shews it to be with reference to business
matters in which the sender and receiver were interested, and
a privileged communication, on which the plaintiff could not
succeed unless the jury found that it was written for an improper
purpose or exceeded the privilege. The letter to the plaintiff
of the 8th April was not actionable because not directed or pub-
lished to any one other than the plaintiff, unless the typing of
it by O’Donnell, accountant of a branch of the Bank of Hamilton,
and also typewriter for the bank and the defendant (in the claim it
is pleaded that he was the defendant’s stenographer), amounted in
law to publication; to arrive a* a conclusion on this point and to
ascertain whether or not the typing of the letter by O'Donnell comes
within the exception founded on the principle of business necessity
stated in the decision of Edmondson v. Birch & Co. Limited and Hor-
ner, [1907] 1 K.B.371, the pleadings and all the correspondence and
the circumstances adduced in evidence should be considered to
see whether or not the letter refers solely to the defendant's per-
sonal business or to both the defendant’s business and the busi-
ness of the Bank of Hamilton, and further to ascertain whether
or not the employing of O'Donnell for the purpose of typing such
letters was the usual and ordinary course of the business of the
defendant, or of the Bank of Hamilton, and was a business
necessity.
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A perusal of the letter itself shews, I think, that it was a letter
written in connection with both the bank’s business and the
defendant’s business. A perusal of the evidence also shews that
the typing of these letters, or letters of a similar nature, by
O'Donnell, was, at least during the illness of the defendant, the
usual and ordinary course of business in connection with both
the bank’s and the defendant’s correspondence, and the proving
of the system is evidence that such course was a business neces-
sity. The evidence further discloses that at the time this letter
was written the defendant was so ill that he was confined to his
bed and unable to write a letter with pen and ink, and this is
evidence of an actual necessity.

For these reasons, 1 am of the opinion that the typing of
that letter by O'Donnell comes within the exception and the
principle of the exception stated in the Edmondson case (supra).

The letter of the 8th April from the defendant to Masters
(exl ibit 2) was also, in my opinion, when read with the prior
correspondence, a communication with reference to the trans-
action of the business of Masters by the plaintiff, not only with
the defendant personally, but with the defendant as manager of
the Bank of Hamilton. The expressed purpose of the letter was to
send to Masters a specimen of the plaintiff's letters, no doubt in
the hope that this would bring about the curbing of the plaintiff
or her elimination from these personal and banking transactions.
Therefore, for the reasons given in reference to the prior letter,
I am of the opinion that the typing of this letter by O’Donnell
also comes within the exception and principle stated in the Edmond-
son case (supra). In any event, the plaintiff does not put for-
ward publication to any one other than to Masters as a ground
of her claim, and therefore we are no' called upon to deal with
publication to O'Donnell. See paragraph 2 of the claim. If I
be right, then there was no legal publication of the letter from
the defendant to the plaintiff dated the 8th April (exhibit 10),
and her cause of action thereon fails, and as to exhibits 2 and 4
there was no legal publication other than to Masters; in refer-
ence to publication to Masters, it was the duty of the trial
Judge to decide whether these two letters or either of them were
written under qualified privilege; and, if he concluded that they
were, he should have left to the jury the question, “Were the
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letters written with a wrongful intent or an improper motive—
in short, were they written with express malice?”’ See Newell on
Slander and Libel, 3rd ed. (1914), p. 578; Odgers, 5th ed. (1911),
pp. 305, 355.

It was argued before us that the letter of the 8th April from
the defendant to Masters, in which he uses the words “slut,”
“carrion,” and “dog,” bore on its face evidence of excess of privi-
lege and actual malice, and that the learned trial Judge, for this
reason, was not called upon to leave to the jury, in reference to
that letter, the question of actual malice.

From a perusal of the authorities referred to in Odgers, pp.
305, 306, 355, and particularly Cooke v. Wildes (1855), 5 E. & B.
328, overruling T'uson v. Evans, 12 A. & E. 733, | think that
that proposition of law is not tenable, and in any event it is not
applicable to the other letter to Masters, which forms part of the
subject-matter of the plaintifi's action.

As I read the charge, the learned trial Judge did not think it
was his duty to make a finding of privilege or no privilege in
reference to either letter, or, having found qualified privilege, to
instruct the jury that they could not find for the plaintifi unless
they concluded that the letters were written with a purpose not
permitted by the occasion of privilege. However, it is plain that
he failed to make any express finding of privilege or no privilege
or to instruct the jury that they could not find for the plaintiff
unless they found actual malice; and, therefore, if these letters
or either of them were written on an occasion of qualified privi-
lege, he failed to put the issues before the jury in a way to assure
their due appreciation of the issues they were to decide or so as
to enable them to pass upon and value the evidence in respect
of those issues; to that extent the defendant has not had the
benefit of his plea of privilege: Rex v. Finch (1916), 12 Cr. App. R.
77.

It may be argued that the learned trial Judge fully instructed
the jury as to the law of qualified privilege, and left it to them
to decide whether or not the letters or any of them were in law
written under circumstances of privilege. If that view can be
taken, then it is plain that the instructions were inadequate in
that, among other things, they failed in any way to distinguish
between the letters complained of, or to whom thev were ad-

4—35 p.L.k.
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' ONT. dressed, or the purposes for which they were written, and further n
I B.C. failed to instruct the jury in reference to the difference between v
h I 4 Q“I;,m ill-will, anger, and pique, as affecting the question of damages, b
| ‘ ! Sroipy, WD 1 actual wrongdoing or wrongful purpose as affecting the ques- t
il o tion of privilege. This appears to me to be unjust to the de- it
it | ' fendant. ti
! Again, in leaving these questions to the jury, the learned trial
N Judge seems to have in some respects improperly stated the law p
i ;_ in reference to qualified privilege and actual malice and to have b
i o failed to distinguish clearly malice presumed in law from express th
i g or actual malice. See p. 76, lines 2 to 23, where he says: “Here el
i | I tell you as a matter of law there is no absolute privilege, and w
] 3 I tell you as a matter of law, also, that, if these words can be Y]
18 construed by you—reasonably looked at—to refer to the busi-
\ i i ness, occupation, or calling of the plaintiff, there is not even
§ 4 qualified privilege. If you should consider that they were written th
g 1 as a banker to a customer with the object of pointing out to him m
BE | that the plaintiff was improperly dealing with his business in his m
\ ? absence and prejudicing it—that is to say, if the defendant were to
E : doing it in the discharge of a duty—then that would be a case pr
18 of qualified privilege. In that event it would be your duty to . wl
| ‘ see whether he used words which would not be warranted under
'] those circumstances and were not such as were necessary in the de
discharge of a duty, but were extreme and coarse and such as i an
4 should not have been used. If you conclude from the evidence i 801
] ; or the documents that the defendant wrote this letter in anger ‘
F i' or pique or from some other improper impulse and stated what ! by
‘ | was not true or made reckless and careless statements, then the 2 in
! iJ jury is entitled to find, if they see fit—they are the judges of all 3
1 ¥ the facts—that the occasion did not warrant him in using that | his
13 language and that he used it from some ulterior or indirect motive.” |
1 Now, if we take it for granted that the charge, read as a whole, § to
E was & direction to the jury that, in the opinion of the learned .
trial Judge, the letters complained of were written under quali- : libe
fied privilege, and that it was their duty to find one way or the i an
other on the question of express malice (which, in my opinion, i des
cannot be done), yet the statement “If these words can be con- g
strued by you . . . to refer to the business, occupation, or J piq
calling of the plaintiff, there is not even qualified privilege,” is at 1
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not, I think, the law; for, in my opinion, it matters nothing
whose business the letter referred to, so long as it was written
bond fide on business in which the sender and receiver were in-
terested, and if the jury accepted and acted on that statement
it was at once relieved of the necessity of considering the ques-
tion of express malice arising on the plea of qualified privilege.

Having made the foregoing statement of the law as being
proper where the words complained of refer to the plaintiff’s
business, the learned trial Judge proceeds to instruct the jury in
the law of qualified privilege where the words are written in refer-
ence to the defendant’s business, and he says: “If the defendant
were doing it in the discharge of a duty, then that would be a
case of qualified privilege.”

To my mind, that too is stating the law too narrowly.

See Newell on Slander and Libel, 3rd ed. (1914), p. 477, where
the law is stated as follows: “It extends to all communications
made bond fide upon any subject-matter in which the party ¢om-
municating has an interest, or in reference to which he has a duty
to a person having a corresponding interest or duty; and the
privilege embraces cases where the duty is not a legal one, but
where it is of a moral or social character of imperfect obligation.”

The learned trial Judge further instructed the jury that, if the
defendant’s words were extreme and coarse or were written in
anger or in pique, they might find that he used the language from
some improper motive.

At p. 83 of his charge, he says: “If you find he was moved
by anger or pique to write these words, that would be malice
in the legal sense.”

At p. 92: “Did he write that letter in an honest discharge of
his duty, or was it because he was annoyed and angry?”

At p. 100: “If the plaintiffi has been libelled, she is entitled
to a verdict at your hands.”

Page 101: “If you come to the conclusion that the defendant
libelled the plaintiff by writing, through ill-feeling or ill-temper,
an unwarranted letter and publishing it to others, you will then
deal with the question of damages fairly and reasonably.”

The foregoing quotations in reference to anger, coarseness, and
pique, may have been proper direction to assist the jury in arriving
at the quantum of damages, but they seem to me to have been

Ferguson, J A
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improper in directing the jury whether or not the letters were
written from an improper motive or for an improper purpose or
with actual malice necessary in law to take away privilege, as
distinguished from letters written bond fide but at the same time
written in anger, and that the learned trial Judge, in this regard,
failing so to distinguish, failed in a duty that he owed to the
defendant.

I am of the opinion that these instructions did not give the
defendant the benefit of having the issue of qualified privilege
determined according to law; but, on the contrary, that all these
instructions in reference to malice, without distinguishing bet ween
malice as affecting the damages and malice as affecting i)ri\'ilege,
and these references to anger, pique, improper motive, etc., in
the absence of such distinction, had the result of befogging the
real issues and of inflaming the minds of the jury and of aggra-
vating the damages.

As I read the suthorities—see Odgers, 4th ed., p. 265; Shipley
v. Todhunter (1836), 7 C. & P. 680; Newvill v. Fine Arts and General
Insurance Co., [1895] 2 Q.B. 156—the fact that the letters were
written in anger is not, in itself, sufficient to justify a finding of
express malice or improper motive. It is not for an excessive,
in the sense of an angry or abusive, statement, but for a state-
ment in reference to something outside the privileged occasion,
that the protection is taken away. The question of malice or
no malice is for the jury: Cooke v. Wildes, 5 E. & B. at p. 340.

Reverting again to the correspondence prior in date to the
letters complained of, a perusal of exhibits 7 and 8, which were
read to the jury, shews that therein the defendant made certain
charges against the plaintiff which may well have been taken into
consideration by the jury, not only on the question of actual
malice or malice in law, but as in themselves affording a cause
of action on grounds outside the alleged libels, or for assessing
damages to the plaintiff against the defendant; and I am of the
opinion that it was the duty of the learned trial Judge to have
warned the jury against doing so: Anderson v. Calvert (1908),
24 Times L.R. 399.

Another circumstance in the charge to the jury which, in my
opinion, may have prejudiced the minds of the jury against the
defendant, was the reference made by the learned trial Judge to
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certain pleas set up by the defendant. In denying publication
the defendant pleaded that Masters did not receive the letter of
the 8th April (exhibit 2), but that it was received and opened
by the plaintiff herself. The construction, purpose, and meaning
of this plea were left to the jury, it being suggested that the
defendant, continuing to pursue the plaintiff, had by this plea
maliciously accused the plaintifi of having committed a wrong-
ful, dishonourable, and even criminal act.

As I read the plea, it was not put upon the record for any
such purpose or with any such meaning, but was a plea that
the letter had not reached the hands of Masters, and therefore
that there was not in law a publication to him, and it was not
a plea or not intended as a plea that the plaintifi had exceeded
her duty as the general agent of Masters and wrongfully opened
his letters, and therein committed a wrongful, dishonourable, and
criminal act; and, in my opinion, the jury should have been so
told.

Again paragraphs 12 (a) and 16, pleading privilege and lack
of special damage, were read to the jury and not explained by
the Judge. The reading of these, unexplained, also probably
tended to prejudice the jury and to increase the damages.

A perusal of the letter in which are used the words “slut,”
“carrion,” and “dog,” is likely to anger and annoy the reader
and to lead him to conclude that the writer was a pompous ass
or, as has been said, a “cad.” Before us the plaintifi’s counsel
argued and put forward the theory that the defendant was a
“cad” writing for a wrongful purpose; while counsel for the
defendant argued and put forward the theory or excuse of
temporary irresponsibility on the part of the defendant, alleging
that at the time of writing these letters the defendant was
mentally unbalanced, that he was so ill and under such
suffering mentally and physically that he was not then able to
exercise proper judgment or to restrain his impulses and keep
within bounds when he was, or thought he was, provoked, or, as
he puts it, was “pestered,” by the plaintiff.

With that “slut,” “dog,” “carrion” letter in the hands of
skilful, experienced, and forceful counsel, acting as here against
a bank manager, and there being no principle to guide or restrain
the jury in fixing the quantum of damage, something more than

“
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i " passive resistance or colourless comment on the part of the trial leg
b 8. (_ Judge was required to keep in the minds of the jury the facts, no
1 Quiunan  circumstances, and issues put forward by the defence, or to keep for
{ | s“};"_ the quantum of damage within bounds. see
g o I cannot help but think that the learned irial Judge did not the
i ” Fergwon. JA.  hake himself free of the first impressions created by a reading in
f of the letter, and consequently did not put before the jury either vel
| i ! the defendant’s excuses and the facts, circumstances, and evidence to
) ' in support thereof, or his defence of privilege, in such a manner wh
i ;:, i as to ensure the due appreciation by the jury of the real issues tial
hy L { raised by the defence and the relevancy of the circumstances and
' ; | evidence adduced and put forward by the defence in reference see
g thereto, and in reference to the quantum of damage: Rex v. but
; ; 4( Finch, 12 Cr. App. R. 77. firs
1R Having arrived at these conclusions, I am obliged to consider san
J ‘ whether or not a new trial should be granted, in face of the pro- the
{ vision contained in the Judicature Act, R.8.0. 1914, ch. 56, We
; l sce. 28, that a new trial shall not be granted on the ground of obj
) 14 1 masdirection, ete., unless some substantial wrong has been there- ) ten
! ] by occasioned; in arriving at an opinion on this question, Ma
E ”, I think I am entitled to consider the quantum of damage. con
! ; The plaintiffi suffered no actual damage—that was conceded tiff
i upon the argument. Mr. Masters' evidence, and the fact that the
? the plaintifi continued in the employ of Masters, demonstrate apr
L that these statements did not prejudice Masters’ mind. The
A letters passed into the plaintifi's possession and remained there allo

and would not have been published otherwise than to Masters,
except by the voluntary act of the plaintiff. That being so,
the question arises, Were the punitive damages in all the circum-
stances excessive? Does the punishment fit the crime?
! ) It was adduced in evidence that the defendant is well over L1
sixty years of age, and without financial resource, except that i
i he has been by the bank retired on a pension of about $150 a
month. In these circumstances, a verdict of $5,000 and costs
means that the defendant is for the rest of his life burdened with
a debt that he cannot hope to liquidate, largely because, in a
state of ill-health, when he was not himself, mentally or physi-
| | cally, in a state of anger and pique, and under provocation, in
writing a business letter under circumstances of qualified privi-
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lege, he used insulting and abusive language in reference to which
no innuendo is alleged, and which he retracted and apologised
for, and which did not actually damage the person abused. That
seems to me to be an improper result. I cannot help but think
that, had these matters been presented to the minds of the jury
in such a way as to ensure their due appreciation thereof, their
verdict would not have been so large. Now, unless I am able
to say (which I am not) that the misdirections or nondirections
which I have endeavoured to point to have probably not substan-
tially affected the result, then a new trial should be granted.

I am not unmindful of the other objections to granting a new trial:
see Gray v. Wabash R.R. Co.,28 D.L.R. 244, 35 O.L.R. 510, 517;
but, in view of the declarations of the Divisional Court after the
first trial, I donot look on this last trial as altogether a retrial of the
same issues, nor do I think the defendant has had a decision on
the question: Was the letter written with an improper motive?
Were the words complained of written, as is alleged, with the
object of holding the plaintiff up to hatred, ridicule, and con-
tempt, or were they written in an angry attempt to impress
Masters with how objectionable it was to the defendant to
continue to conduct business with Masters through the plain-
tiff?  Nor do I think the defendant has yet had the question of
the quantum of damages put to the jury in a way to ensure their

appreciation of the basis on which the same are to be assessed.

For these reasons, I am of opinion that the appeal should be
allowed and a new trial granted.
Appeal dismissed; FErGUsON, J.A., dissenting.

REX v. BUCK.

lberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck and
McCarthy, JJ. December 23, 19186.

L. Inprersesnt (§ 11 E )—DESCRIBING THE OFFENCE—VAGUENESS OF
CHARGE—ORDER FOR PARTICULARS,

A charge against a company director under Cr. Code sec. 414 for
coneurring in the making of a false statement with intent to induce
the public to become sharcholders will not be quashed for failure to
set out the alleged false statement; but such details may properly be
made the subject of an order for particulars under Cr. Code secs. 850
and 860, (Per Harvey, C.J., and Beck, J., affirming the conviction on
an equal division.)

EXTRADITION (§ I-—6)—IMMUNITY FROM PROSECUTION FOR DIFFERENT
OFFENCE.

It is usual to describe the offence in an extradition requisition, and in
the order for surrender, in the generic words of the extradition treaty,
but the trial Court hearing the charge in the demanding country after
the surrender may look at the evidence upon which the surrender was
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ordered for the purpose of deciding the elaim of the accused that the
offence for which he is being tried i n different one from that on which
he was surrendered and for which alone he was subjeet to trial under
the treaty and under the Extradition Aet, R.S.C. 1906, ch. 155, see. 32.
The onus of proof on such a elaim is upon the accused

[R. v. MeNama 22 Cun, Cr. Cas. 351, 16 D.L.R. 356, 19 B.C.R. 175,
and Ez parte T ) plied; s o R. v. Kelly (No. 3),
34 DLR. 311; & K2, 54 Can, S.C.R. 220]

~

X
Can. Cr. Cos.

Arrear by defendant by way of case reserved on certain
questions and a motion for leave to appeal upon other questions as
to which Judge Winter of the District Court, Calgary, had re-
fused to reserve a case.

The appeal and motion stood dismissed, the Court being
equally divided on the validity of the convietion, Harvey, C.J,,
and Beck, J., being to affirm the convietion, and Stuart and
MecCarthy, JJ., to quash it.

A. A. McGillivray, for appellant.

James Short, K.C., for the Crown.

Harvey, C.J., concurred with Beck, J.

Brck, J.:—A motion ig before us by way partly of a reserved
case and partly by way of an appeal from a refusal to reserve
certain questions.

The prisoner who had been extradited from the United States
of America was charged before His Honour Judge Winter on
three counts: One relating to an offence on the 17th of May was
withdrawn. There remained two charges, as follows:

(1) That he at Calgary on or about the 7th day of May, 1914,
being a director and manager of a body corporate, to wit: Black
Diamond Oil Fields Limited, did coneur in making, circulating or
publishing a statement, which statement was known to him to be
false in a material particular with intent to induce persons to be-
come shareholders in such body corporate.

(2) A count in the same words except stating the offence to
have occurred at near the city of Calgary. These charges were
laid under sec. 414 of the Criminal Code.

The learned trial Judge gave oral reasons for judgment. From
these it is quite clear that he found the accused guilty on the fol-
lowing findings of fact: that one Cheeley, a writer for the Calgary
Albertan newspaper, was taken by the accused from Calgary to
the company’s oil well, some twenty-five or thirty miles distant, on

the 8th May; that the accused shewed him about the well and made
statements which were false, intending and expecting that Cheeley
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would publish them in the Albertan; that Cheeley did publish in

the issue of the Albertan of the 9th May a false statement made
to him on that occasion by the aceused; that the accused had
“salted the well,” that is, he had poured oil into it; that he had
exhibited the well with this il in it to Cheeley and had satisfied
him that oil had been struck. The learned Judge said:

“I find that between the Tth and 9th May, 1914, George E.

Buck was guilty of the charge as laid, in that he did at the

city of Calgary concur in publishing a statement, which state-

ment was known to him to be false in a material particular
with intent to induce persons to become sharcholders of the

Black Diamond Oil Fields Limited.”

He says, he tried the charges as one. There is no difference
between them exeept the statement of the place; one at Calgary
and one near Calgary. I think the facts justify a convietion
under both or either of the charges or counts as I think they
were and must be treated.

(1) The first contention raised is that the charges as drawn
do not diselose an offence,

A motion to quash on this ground was made at the opening
of the trial and before plea. It was refused. It was rightly re-
fused. No application was made for “details.”  Had it becn, it
ought to have been granted: Rex v. Trainor, 27 Can. Cr. Cas.
232.

(2) The second contention and the one which assumed the
largest proportions on the argument was that the prisoner was not
extradited for the particular offences or any of them with which he
was charged.

The Extradition Treaty with the United States of America
containg among the erimes listed:

“9. Fraud by a bailee, banker, agent, factor, trustee, or by

a director or member or officer of any company which fraud

is made eriminal by the laws of both countries.”

The prisoner had on the 10th November, 1915, been charged
before a police magistrate at Calgary with conspiring at Calgary
on the 6th May, 1914, with one Beatty and others by deceit or

falsehood or other fraudulent means to defraud the public con-
trary to sec. 444 of the Criminal Code. He was also charged that
he at the same place and on the same date conspired with Beatty
and others by deceit or falsehood or other fraudulent means to
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affect the public market price of shares in a body corporate, to
wit: Black Diamond Oil Fields Limited, contrary to section 444
of the Criminal Code, and further with the offence of which he
has now been convieted.

The evidence before the magistrate appears to have been
commenced as if confined to one or both charges of conspiracy,
and in the course of the proceedings, to have heen aceepted as
applicable to the three charges, for ultimately the prisoner was
committed for trial on all three charges. The prisoner was ad-
mitted to bail and afterwards fled from Canada to the United
States of America.  Proceedings to extradite him were undertaken,
It then came to the attention of the Crown officers that the prisoner
could not be extradited on the conspiracy charge. The evidence
established by the Crown to the Extradition Magistrate was that
already taken before the Police Magistrate.

On the 3rd of July, 1916, the Seeretary of State for the United
States of America, by instrument reciting the request for the
surrender of the prisoner *“charged with the erime of fraud by a
director and official of a company committed within the juris-
diction of the British Government,” directed his surrender ““to
be tried for the erime of which he is so accused ™ and he was accord-
ingly surrendered.

On his arraignment and before plea, Mr. MeGillivray moved
to quash the charge on the ground already stated that the prisoner
had not been extradited upon either of the charges to which he was
asked to plead.  The motion was refused and the trial proceeded.

It seems quite clear that in extradition proceedings the war-
rant of the Extradition Magistrate for apprehension may deseribe
the offence in the generic words of the Extradition Treaty (Ex p.
Terraz, 4 Ex.D. 63, 48 L.J. Ex. 214, 39 L.T. 502, 14 Cox C.C.
153; Ex p. Piot, 15 Cox C.C. 208), and the practice seems to be to
%0 deseribe it in the requisition and in the order for surrender.

On the other hand, the aceused is entitled when brought before
the Extradition Magistrate to have the offence particularized so
as fairly to apprise him of the particular offence with which
he is charged and to enable the magistrate to judge whether or
not it is in truth an offence covered by the treaty (4 Cyec., tit.
Extradition, p. 66.) The trial Court has nothing to do with this,
except where the accused raises the point that the charge, upon
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which he is sought to be tried, is for an offence committed prior
to his surrender, other than that in respect of which he was sur-
rendered (Extradition Act, 32).

The burden of establishing such a contention is on the aceused:
R. v. McNamara, 22 Can. Cr, Cas, 351, 16 D.L.R. 356, 19 B.C".R.
175.

The prisoner's counsel in the present case urges, with a great
sense of personal conviction, that the evidence before the Extra-
dition Magistrate shews that his contention is right. I have no
doubt that he is entitled to ask us to look at the evidenee inasmuch
as neither the requisition nor the order for surrender particularize
the offence nor does there appear to he any information or warrant
among the papers, which were before the Extradition Magistrate,
which does so.

As has been already stated, the evidence before the Extradi-
tion Magistrate was that taken by the police magistrate at Calgary,

What is urged by the prisoner’s counsel is this: The evidence
shews that one Tryon, a newswriter on the Calgary News-Tele-
gram, went down to the oil well, was given information by the
prisoner with the intention that he should publish it, but that
what he did publish as a result of the prisoner’s statements turned
out to be unobjectionable and, as a matter of fact, His Honour

Judge Winter acquitted of the charge, so far as it was attempted
to be supported by evidence relating to the Tryon article; and
that it was only by reason of the evidenee respecting the Tryon
article that the surrender of the prisoner was ordered.
There is, however, the following evidenee given by one Flet-
cher:
“Q. Was there a big strike of oil there? A. According to
the Albertan.
“Q. The Albertan is a pretty reliable journal? A. They
are when they get reliable information.
“Q. Were you present when the Albertan ever got any in-
formation? A. No, sir.
“Q. You don’t know anything about it? A. 1 know Mr.
Buck told me he put (it) over them—that is all I know—and
could not over the News-Telegram.
“Q. When did Mr. Buck tell you that? A, In Medicine
Hat on the 12th day of May.
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“Q. And where were you when he told you? A. 1 don't
know which street.

“Q. What day was the big strike? A. The 7th of May was
the supposed strike.”

This was in cross-examination. In  examination-in-chief,
Fletcher had said this (referring to the conversation at. Medicine
Hat on the 12th May):

“He said Tryon of the News-Telegram was taken out but
they,did not take the matter seriously, and they had to get
the Albertan, and he had got a good write up from them, but
they had not obtained the monetary results they expected.”

“Q. From the salting” A. From putting the oil in.”
This evidence would seem to make it highly probable that it

was not upon the evidence relating to the Tryon article in the
News-Telegram but, perhaps only upon that relating to the Chee-
ley article in the Albertan that the surrender was ordered. If it
were upon the evidence relating to both, the prisoner’s contention
would not be sustained, but it seems to me that there is the highest
probability that it was at all events, in fact, at least in part upon
the evidence relating to the Cheeley article that the surrender was
directed.  The prisoner could properly be convieted on evidence
relating to that article, as in fact was what happened, without
contravention of sec. 32 of the Extradition Act.

Much was made of the fact that the Cheeley article was not
before either the Police Magistrate or the Extradition Magis-
trate. It seems to me that this is a matter of no consequence.
Both enquirics no doubt were, as they ought to have been, con-
ducted on the principle that the magistrate ought to commit for
trial in the one case, and to commit to await the pleasure of the
executive in the other, if there was evidence sufficient to put the
accused upon his trial for the offence charged: (19 Cye. 7).

That there is a difference between the amount, character and
completeness of the evidence which is sufficient to put the accused
on his trial (Criminal Code, see. 690), and that which is sufficient
to justify a conviction is quite well established.

The evidence which I have quoted makes it quite clear that the
prisoner had induced Cheeley to publish a material false statement
in the Albertan with the intent alleged. Surely that was sufficient
upon the preliminary enquiry, though upon a trial it would be im-
proper not to insist upon more particularity,
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I think all the objections taken to the eonviction have been
covered expressly or impliedly by what I have already said, ex-
cept the question of the propriety of the trial Judge securing the
evidence of Fletcher, taken upon the preliminary enquiry. This
evidence was tendered and received by the Judge under see. 999
of the Criminal Code. No objection was taken to it or to its re-
ception, except on the ground that it had not been shewn that

Fletcher was either “so ill as not to be able to travel” or was
“absent from Canada.”

The trial Judge was satisfied that the witness, at the time his
deposition was tendered, was absent from Canada. The evidence
which was before the trial Judge is before us and I think he was
justified in coming to the conclusion he did. Even if there was
doubt about it it would have to be a strong case to justify an
Appellate Court in differing from him: Rex v. Angelo, 22 Can.
Cr. Cas. 304, 16 D.L.R. 126, 19 B.C.R. 261.

I see 1 have not expressly referred to the question whether the
words: “ prospectus, statement or account’’ cover such a statement
as that relied upon in the present case which in various forms was
to the effect that oil had been discovered in the company's well,

Such a statement if forming part of a prospectus would be
perhaps the most material statement that it contained. Prospec-
tuses, though they may properly contain expressions of opinion,
are more properly statements of fact, and to a large extent are
required by law so to be. I cannot see any reason for doubting
that such a statement as is in question here, made as it was, by
the director and manager of the company for advancing the in-
terests of the company, is clearly within the meaning of the section.

I think the trial Judge was right on all points and that conse-
quently the conviction should be affirmed.

StuarT, J.:—I think this appeal should be allowed and the
convietion quashed.

It seems impossible to me to avoid the conclusion that the
accused was not extradited for the offence of which he was con-
victed. All the formal charges, that before the magistrate, before
the Chief Justice prior to the extradition, before the Extradition
Commissioner and before the trial Judge here, referred to the
accused having concurred in the publication of a statement known
to him to be false without specifying the statement. Mr. Short,
as agent for the Attorney-General, that is, in place of a grand
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jury, signed the charge laid before the Chief Justice. This was
before the extradition. In his affidavit upon an application
for a commission to take evidence for use at the trial after the
extradition, Mr. Short said that the 4th of October, 1916, a few
weeks before the trial and long after the extradition, was
the first time he had ever seen the article by Cheeley with
respect to which the convietion before us was made.  Yet it was
claimed that he was extradited in respect of the publication of the
Cheeley article.  For my part I eannot believe it.

The charge as laid before His Honour Judge Winter was in
general terms to the effect that on or about the 1st day of May,
1914, the accused, being a director, concurred in the publica-
tion of a false statement. The statement was not specified. The
Crown filed particulars which did specify certain statements,
The accused was entitled as of right to that, if he demanded
it. See Rexr v. Trainor, 27 Can. Cr. Cas. 232, and Smith
v. Moody, [1903] 1 K.B. 56, 20 Cox C.C. 369, therein
cited. He had a right to that because otherwise he could not
know what the statement was, with the publication of which
he was being charged. He could not be asked, as of right, to
look at the depositions and find out. It could not be said to
him that he knew perfectly well already, especially in this case
where even the depositions themselves made no reference to any
particular statement.

Yet it is contended that though the charge made before the
extradition commissioner was similarly indefinite, we can now say
that we know that the extradition was ordered with respect to a
particular statement specified in the particulars given for the
first time at the trial which statement was not identified and at
most only vaguely hinted at before the Commissioner. The
accused was extradited on a charge which merely spoke of a state-
ment generally,  If the charge as first laid before His Honour
Judge Winter could not be said to be a charge with respect to the
Cheeley statement and admittedly it could not because that
statement had to be specified before the aceused was put on his
trial, how could it be said that the charge before the Conumissioner
was with respect to the Cheeley statement? It was a general and
therefore a defective charge, and I think the consequence is that
it was not a charge with respect to the Cheeley statement.
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Taking this in connection with the affidavit of Mr. Short above
referred to I think the accused has shewn that he was tried and
convieted for an offence for which he was not extradited. This, |
think, is a violation of the arrangement contained in the treaty.
I agree with the view which the trial Judge apparently took that
the word “offence” in article 111. of the treaty means the particu-
lar offence and not the general kind of offence.

I notice that at the trial even counsel for the Crown admitted
that if an accused has been extradited for the murder of A. he
cannot be tried after extradition, for the murder of B., committed
before the extradition. Neither do 1 think that, if the foreign
extradition officials chose to order extradition on a charge that the
and in the depositions there were

accused “committed murder’
merely vague hints that there had been a number of men killed
whose identity was only hinted at in the vaguest fashion, the
Crown could put the accused on trial for the murder of any man it
chose to select. 1 think the accused could properly say in such
a case that he had not been extradited for the offence charged.

There was not sufficient evidenee, in my opinion, to support
any other charge than that for which he was convicted. 1 think
also that the “statement” referred to in section 414 of the Code
means necessarily a written statement.,

McCarray, J., concurred with Stuart, J.

Appeal dismissed on an equal division.

Re DOMINION MARBLE Co. IN LIQUIDATION.
Quebee Superior Court, Greenshields, J.  May 30, 1917

L ConstrvrioNarn taw (§ [T A—195)—DoMINION POWERS AS TO CORPOR-
ATIONS —PROPERTY AND CIVIL RIGHTS IN THE PROVINCE

The power conferred upon a Dominion trading corporation by sec. 69

of the Dominion Companies Aet (R.8.C. 1906, ch. 79) to hypotheeate,

mortgage, or pledge its real and personal property, in so far as it is in

confliet with the law of the Provinee of Quebee, is ultra vires the Dominion

Parliament, & 1 encroachment upon “property and civil rights in the
provinee” under see. 92 of the British North Ameriea Aet

2. Compantes (§ IV A—35) —INCORPORATED BY DOMINION LEGISLATION
LIMITATIONS IN CARRYING OUT OBJECTS
A trading corporation of Dominion-wide scope, incorporated by
Dominion legislation, is subject to the limitation that in carrying out its
objects it must comply with the laws relating to property and civil rights
in each of the provinees of Canada.

The Dominion Marble Co. was incorporated as a trading
company by letters patent dated June 26, 1911,  Its liquidation
was subsequently ordered and Gordon W. Secott was appointed
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liquidator. He took possession of the company’s assets which,
80 far as the present case was concerned, were stated to consist
wholly of movables,

Under the provisions of sec. 69 (¢) and (d), R.8.C. 1906, ch. 79,
the company issued bonds which were sold to the public. To
secure their payment in capital and interest o trust deed was
executed.  This named the Prudential Trust Co., Ltd., trustee
for the bondholders. It then proceeded to hypotheeate, mortgage
and pledge to, and in favour of, the trustee *“all the property of the
company, real and personal, movable and immovable, corporeal
and otherwise, including all improvements, easements, appur-
tenances, rents, revenues, immunities, claims, rights, privileges
and franchises, wheresoever situated, held, owned or enjoyed by
the company, or which at any time hereafter, during the contin-

uance of this security, may be acquired, owned, held or enjoyed by
it."” The execution of the deed was not followed by registration.

The liquidator sold the movables of the company, and the
trustee for the bondholders (the Prudential Trust) claimed, in
virtue of the trust deed which created the hypothecate, mort-
gage and pledge, that they had a right to be paid out of the pro-
ceeds of the sale the amount of the bonds, in capital and interest,
over and to the exclusion of the ordinary ereditors if the proceeds
were sufficient to meet the elaim in full, and, if not, then they had
a right to be paid the whole amount realized by the liquidator from
the sale.

The liquidator contested this claim, asserting that the trustee
had no privilege or right of preference. He submitted that the
whole sum realized should be distributed au mare la livre (at so
much on the dollar) among all the ereditors of the insolvent com-
pany. In support of this the liquidator cited the well-known
principle of the law that all the property of the debtor is the com-
mon gauge of all the ereditors unless and where a valid privilege
exists,  He insisted that the company had no power to mortgage,
hypotheeate or pledge its movable property, present and future,
in the manner and form it purported to have done, and challenged
the power or authority sought to be given to the company by
legislation of the Parliament of Canada. This legislation, the
liquidator asserted, was ultra vires and unconstitutional.

The two questions submitted to the Court were as follows:—

1. Had the company in liquidation power and authority, in
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virtue of the Companies Aet, R.X.C. 1906, ¢h. 79, to create in
favour of the Prudential Trust Co., Ltd., trusiee for its bond-
holders, a privilege upon its movable property?

2. If the company had this power, would the privilege extend
to movable property acquired subsequent to the execution of the
deed creating the same; or would it be restricted to the property
acquired and owned by the company at such time?

Eugene Lafleur, K.C'., for liquidator.

R. C. Smith, K.C"., for bondholders.

GreensHIELDs, J.:—Broadly stated the answer to the first
question involves the decision as to whether it was within the
legislative authority of Parliament to enact see. 69 (¢) and (d),
R.S.C. 1906, ch. 79.

The section has for its caption * Borrowing Powers.” and in
effect it enacts that if authorized by by-law, sanctioned by a vote
of not less than two-thirds in value of the subseribed stock of the
company, the directors may, from time to time, (@) borrow money
upon the credit of the company; (¢) issue bonds, debentures, or
other securities of the company for sums not less than £100 each.
and sell the same, or pledge the same; (d) hypotheeate, mortgage
or pledge the real or personal property of the company, or both,
to secure any such bonds, debentures or other securities and any
money borrowed for the purposes of the company.

The question really is: In earrying on its trading operations
in any provinee, must the company comply with the eivil law of
such provinee; or has the author of its being—the Parliament of
Canada—Ilegislative authority to empower it to carry on its trading
operations in any province in a defined method or manner, notwith-
standing the civil law of that province to the contrary?

If the pretension of the trustee in the present case is well
founded, we have the condition of a civil person in the Provinee of
Quebee carrying on its trading operations in utter disregard of
the important provision found in the bedy of our eivil law touching
“property and civil rights.”  The company is told that it may
“hypothecate, mortgage and pledge,”” without possession, its
movable property, to secure a debt due by it. If the company
has that power under this legislative enactivent of the Parlianent
of Canada, it can do something which is repugnant to, and in
conflict with, a most important provision of our Civil Code.

535 p.L.r
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; QUE. There ean be no uncertainty as to our civil law respecting the —

E : 8.C hypotbecation and pledge of movable property.  Pledge is a reg
i 3 Re contract, by which a thing is placed in the hands of a creditor mat
i 'l’\"'!""(:"lt;:\ to secure his debt, or being already in his possession, is retained allo
. | Co iy by him, with the owner’s consent, for like purpose.  There ean be sub,

i 1 Liquinanion o sledging of goods which do not at the time of the contract exist. upo
| Greenshields, 1. Whint is known as a “chattel mortgage ™ in other provinees finds ‘ find
y no piace in the body of our eivil law. I do not forget the existence .
4 of a provineial statute recently passed, which, however, has no :uui
& application in the present case, cial
! But there is the pledge of immovables which is called a proj
| p “hatothee.”  True it diters esseatially in its eflect, at least, witl
from the English mortgage. 1t is a pledge without possession, and to ¢
4‘ with the right to follow drait de suite.  Armed with a hypothee the ther
"» creditor way sel! the property in the hands of whomscever it may defin
| be, and be paid by privilege and preference out of the proceeds the R carr
amount of his debt. Then follows the clear-cut provision that bod
wovables are not susceptible of hypotheeation, with eertain in ¢
; exeeptions which are of no interest in the present consideration. nece

: The hypothee is an aceessory of the debt, and provision is as t

; ] clearly wade in our Civil Code that a hypothee cannot be validly in ti

| B created and validly preserved only if the formalities required by in ¢

g .'; law are strietly observed; one is, the instrument must Le in notarial L law
‘,r forn' and another, its execution must be followed by registration. S then

‘1 These provisions clearly touch property and ecivil rights, and E dang

i any legislation extending, limiting, or varying these formal enact- 5 1

& ments is certainly legislation affecting property and civil rights ®  trad
in this province, and if that legislation emanates from a legisiative 3 field

Lol authority other than the Provinee of Quebee, its authority to R out

1 enact is open to dangerous attack, and ealls for careful deferce, ’ and
Ixclusive legislative authority is given to the provinces to § in e
e laws relating to property and eivil rights in the provinee, = oexpo
| and if the Parlian ent of Canada assert its power and right to make i to di
laws relating to property and civil rights, it must justify and g |

maintain its authority by some express or implied right under the and
Biitish North America Act, ] to d
I have no hesitation in saying that the authority of parliament % ord
to enact legislation destructive of the effect of the civil law of this : natu

s i provinee as a pledge and hy pothee cannot be found in the state- h assig
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ment that parliament has exclusive legislative authority to
regulate trade and commerce. But it is well recognized that all
matters which are not specifically and exclusively assigned or
allotted to the legislative authority of the provinces fall within the
subject matter of the legislative authority of parliament. And
upon that, 1 take it, the trustee seeks and vigorously asserts he
finds justification for the enactment. Let us consider it

See. 92 (11) of the British North America Aet gives exclusive
authority to the provinees to incorporate companies with provin-
cial objects. It must at onee be stated, therefore, that if it is
proposed to create a trading company, such as the one in question,
with Dominion-wide objects, the exclusive legislative authority
to create that company rests with the Parliament of Canada. If,
then, the power to ereate a company, a civil being, with distinet
ily, 2lthough impliedly,

definement of objects or purposes, neces
carries with it the right and power to enact the whole corpus or
bedy of the eivil law that will govern and control that company

in carryving out its operations; if the right to ereate carries with it,

necessarily, although impliedly, the right and authority to legislate

as to property and civil rights which shall govern that company
in the various provinees into which the company may penetrate
in carrying out its objects, and that with utter disregard to the
law relating to property and eivil rights in any and all provinces,
then, 1 take it, the trustee in the present case is fortified beyond all
danger of suceessful attack.

But, on the other hand, if the power to bring into being a
trading company, with objects well defined, and a Dominion-wide
field of operations, is subject to the limitation—that in carrying
out the objeets of incorporation or ereation regard must be had to
and complianze with the law relating to property and civil rights
in each of the provinces—then the trustee in the present case is
exposed, in the position of privilege which he so vigorously asserts,
to dangerous attack.

If impliedly any given company, with Dominion letters patent,
and well-defined objects, has power in carrying out these objects
ard of the civil law of any province, the extent
or degree of such disregard, 1 should say, is limited only by the

to do so in disre

nature and extent of the company’s operations.  If parliament can
assign to a given company certain objects, and at the same time
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give it authority to earry out its objects, or earry on its operations
without regard to a particular provincial law relating to property
and civil rights (which otherwise would govern the company in its
operations) another company with different objeets could well be
empowered to make a further encroachment or inroad on the
law in relation to property and civil rights in any or all the provinces,
and in the end, and finally, the Parliament of Canada could, so far
as its creatures—its companies—are concerned, legislate the whole
body of the law touching property and civil rights.

This would seem to be the irresistible conclusion—if the
pretension of the trustee's case is to be maintained. Counsel for
the trustee urges that every trading company has “implied”
power to borrow money—implied when not expressed; and having
the power to borrow money for the purpose of earrying out its
objects of incorporation, it also has the implied power to give
security, and that security, in the ease of a company, usually and
necessarily, takes the form of a bond issue; and that when the
Parliament of Canada is creating a company with power to borrow
money it is well within its authority to legislate as to how the
company will secure the payment of the money so borrowed.

With the first part of the statement 1 have no quarrel whatever;
with the latter part, I cannot agree. The creatures of the Parlia-
ment of Canada may borrow money for the purposes of their
business, and that in every provinee; but their contracts of loan,
and the accessory-—the giving of security—must, in my opinion,
conform in the case of trading companies with the law in relation
to property and civil rights in each of the provinces.

Again counsel for the trustee relies with confidence upon the
holdings of the Privy Council in what he calls the “railway cases”:
the Canadian Pacific Railway Co. v. Notre Dame de Bonsecours,
[1899] A.C. 367, known as the “drain case’; Madden v. Nelson
and the Fort Sheppard Railway, [1899] A.C. 626, known as
the “ecattle guards case.” With vigour, counsel asserts the
decisive authority of these cases in the present submission.

In both the cases cited the railways involved eame within
sec. 92 of the B.N.A. Act. They were railways, the making of
laws concerning which was removed from the legislative authority
of any province and exclusively conferred upon the Parliament
of Canada—not to incorporate the company, but to enact the
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whole law governing the company. It was desirable that all
railways, other than purely local railways, just as all banks, which
were not loeal, should be governed by the same uniform law irrespec-
tive of the law of the provinees.

The ecase is different with trading companies in general.  The
corporate objects of trading companies are almost as wide as
commerce or commercial transactions, and in the carrving out of
the multiplied objects of trading companies, contracts, civil and
commercial, are necessarily multiplied, and necessarily  govern
almost every branch of the law relating to property and eivil rights

Now, then, sub-sec. 11 of sec. 92 of the British North America
Aet would read in conjunction with the opening or governing
clause in part as follows: “In each province the legislature may
exclusively make laws in relation to the imcorporation of com-
panies with provineial th('t'l\ " There is not a word in sec, 91,
giving parliament express authority to incorporate any trading
companies. It is in its quality of “residuary legatee™ that this
authority is found.

What is the “residuum’™ that the parliament inherits under
sub-see. 1171 should say it is the power to make laws relating
to the incorporation of trading companies, the objects of which
are not purely local, but Dominion wide. If this be a correet
staterent, then it follows that the Parliament of Cunada may

exclusively enact legislation or make laws in relation to the

cor-
poration or the ereation of the “eivil being"—its company. It
mway define, when ereating it, the objeets or purposes for which it is
created; it may give it a head office and chief domicile in any
provinee, and may empower it to earry out its objects, or carry on
its operations, throughout the whole Dominion.  But ean we go
farther? Beeause it has the power to bring into existence its
creature, ean it be said that it has, impliedly, power to relieve it
from the operation of the law relating to property and civil rights
in every provinee?  In other words, ean it change the law relating
to property and eivil rights so far as concerns its company or any
number of its companies, with unlimited and 1eultiplied objeets.
I cannot admit it.  With such emphasis a8 words can give to the
expression of a firm convietion, I deny it. 1 am convineed that
my opinion, as now expressed, is not in any way in conflict with

the decisions of any, including the highest tribunals of the Do-
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minion and Empire, when called upon to decide questions of
conflict between parliament and the legislatures.

Other cases | have been referred to, and have had the benefit
of considering. They might be called “bank cases’
guished from “railway eases.” 1 readily accept the holdings in
these cases, and | find in them support to my present opinion.

as distin-

It is clear that under the British North America Aet the
legislatures of the provinees have no authority to enaet legislation
to incorporate banks or to directly govern or control banking
operations. 1 do not wish to be understood to say that a bank is
entirely free from the operation of provineial laws.  That would
be an incorrect statement, but the Parliament of Canada has
exclusive paramount authority not only to incorporate a bank,
but to make laws governing ** banking, the incorporation of hanks,
and the issue of paper money.”  (See. 91 (15) B. N. AL Aet.) The
Parliament of Canada proceeds to enact the whole corpus or Lody
of the civil law governing banks. 1t is something entively distinet
from creating the hank. It might well be, that the whole body
of law relating to banking might be enacted without the existence
of an incorporated bank: but when the Parliament of Canada has
incorporated its bank, then the corporation thus created comes
at onee under the control and operation of the banking law cnacted
by the same authority as ereated the corporation.  This is wani-
festly the principle which underlies the inding of their Lordships
of the Privy Council in the leading case of Tennant v. Union Bank
of Canada, [I80] A.C. 31, Again, | say, the case is elearly disting-
uishable from the one presently being considered. If in the
making of laws governing banks or railways that law is in confliet
with the provineial law, it must go.

There is, and must necessarily be, in the application of the
British North Ameriea Act, which brought about a federation and
not a legislative union, what has been called, and properly called,
an “overlapping '’ as between legislatures and parliament.  As has
been often pointed out, as an example, when and so soon as the
Parliament of Canada exercises its exclusive legislative right to
enact an insolvent law. It has Dominion-wide application, and

is supreme. It is difficult to coneceive that such an enactment
would not at some point conflict with the law of property and
eivil rights, in some, if not all, of the provinees. But, notwith-
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standing, the Dominion legislation must prevail, even though it
does affeet property and civil rights in the provinees,

Counsel for the liquidator suggested that the first question
to be decided is whether, as a matter of construction, sec. 69 of
ch. 79, R.S.C, 1906, intended to supersede the provineial laws as

to the pledging of personal property. To determine this matter
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construetion no such power was given, would be to follow the line
of least resistance. | am of opinion, however, that the Parliament
of Canada did by that seetion intend to give to a trading company
incorporated by letters patent of the Dominion power and author-
ity to hypotheeate, mortgage or pledge its real and personal
property, contrary to and in disregard of the law of this provinee,
and that such legislation, insofar as it = in confliet with the law
ol this provinee 18 unconsiituiional and wltra vires

I. therefore, and for the reasons given, answer the questions

subieitted as follows 1) The company in liguidation bad no
power and authority, in virtue of eh. 79, R.S.C. 1906, to ereate in
fuvour of the Prudential Trust Co., Ltd., a privilege upoa its
movabie propert

I'he first question being snswered o the negative, it follows
that a negative answer must e gioen to the second question, and

L negative answer is given.  No privilege extended to movable
property acquired subsequent 1o the trust deed; sad 1 order the
costs in the ease to be paid by the liquidator out of the mass
Judgment accordingly.
Non I'he Quebee Legislature, in 1914, by statute 4, Geo. V., eli. 51, amended
the Quebee Companies” Aet, authorizing the pledging and mortgaging of

movable property to secure bonds issued by a con pany and validating such
be permitted by

pledge or mortgage, notwithstanding that the company n

the trustee to remain in the possession and use of the property so mortgaged

or pledged.  This brings the |
ith that throughout the rest of C

aw of Quebee for all practical purposes into line

wda.  This statute, however, is not

retroactive and only affects bond issues effeeted since the date of its enactment

which was February 19, 1014

AVERY & SON v. PARKS.

Outario Supreme Court, Appellate Dwvision, Mercdith, C.J.C.P., Riddell, and
Lennor, J. J., and Ferguson, J. A. March 2, 1917

Cosrs (8 11-20) ~TAXATION — AMBIGUOUS ORDER
Where the words of a Judge's order for costs are ambiguous, the proper
course is to apply to the Judge who n s the order to correet the wmbi-
guity, and the meaning which he intended should be adopted. Costs
down to, and including the trial, should be taxed on the Supreme Court
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scale; costs subsequent to the trial should be taxed as provided for in

Rule 649.

ArpEAL by the defendant from the order of MibbLETON, J.,
in Chambers, 38 O.L.R. 535. Affirmed except as to costs.

H. H. Davis, for appellant; J. M. Ferguson, for plaintiffs,
respondents.

Megepiti, CJ.C.P.:—Our right to entertain this appeal
has not been questioned; though the question was asked,
during the argument, whether the appeal was properly before the
Court. If no right to appeal exists, or if no such right exists
without leave-—which has not been obtained—the appeal ought
not to be heard. The want of objections by, or even the assent
of, the respondents, does not confer the power to entertain it.

If the case be within the provisions of sec. 25 of the Judicature
Act, R.8.0. 1914, ch. 56, or within the further restrictions imposed
by the Rules, as provided for in sec. 26 of the Judicature Act,
we have no power, and should refuse, to hear the appeal.

But, in the view that I take of the merits of the case, it is not
necessary that that question should be considered: and it has
not been considered.

It seems to be necessary, however, to state that fact plainly
80 as to prevent any notion that the Court has impliedly, or in-
ferentially, or in some other manner, decided the question either
against or for the right of appeal.

Upon the reference, the amount found to be due to the res-
pondents was an amount plainly within the jurisdiction of a
County or District Court; and the Referee’s finding as to the
costs subsequent to the trial was: “I find that the defendants
should pay to the plaintiffs their costs of the reference forthwith
after taxation.”

No attempt was made to tax any costs until after the Referee’s
report was confirmed; after it was finally settled that the proper
amount of the respondents’ claim, against the appellants, was one
within the jurisdiction of a County or District Court.

At Chambers it was held that, though there was no expressed
“order to the contrary” to take the case out of the provisions of
Rule 649, such an order was to be inferred because this Court
had directed payment of the costs of the action down to trial
“forthwith after taxation;”’ that that meant a taxation before
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the reference had settled the amount of the liability, and, if
before that, then, in the uncertainty, the taxation must, or ought 8. C.
to, be upon the higher court scale, even though when the taxa- Aypny &
tion took place the reference was ended and the County or Distriet Sox
Court jurisdiction established. Panss.

But there is obviously much to be said against such a ruling:  Meredith,
for instance, that an order to the contrary means an order in
fact, not an inference; just as, in the days of the Common Law
Procedure Act, when a certificate was required, the certificate
was, always, an actual, an expressed, one. If taxing officers
were at liberty to draw inferences, instead of being required to
obey expressed rules and orders, the rule, or order, or judgment
which ought to bind them might be read and acted upon so as
really to be theirs, not that which they should obey; again, the
direction is not a direction to tax forthwith, but is to pay forth-
with after taxation; and either with or without a comma between
the words “forthwith' and “after,” there, literally, is no reason
why the Court might not have used those words—without comma
in this case—as meaning that the costs should be paid within a
reasonable time after they could be properly taxed: again, under
Rule 651, the Taxing Officer is required to make all inquiries
*necessary to determine whether an aection is within the
competence of an inferior court; and it may be that the Court,
knowing of this order, meant that it should be acted upon: see
White Sewing Machine Co. v. Belfry (1883), 10 P.R. 64; Cradock
v. Piper (1850), 1 Macn. & G. 664, at p. 674; Re Forster (1898),
18 P.R. 65; and Brown v. Hose (1890), 14 P.R. 3.

The matters involved in the appeal are wholly matters of
practice arising upon the taxation of the costs of the action;
the questions being: whether, and if so to what extent, such
costs should be upon the Supreme Court scale; and whether, and
if so to what extent, there should be a set-off of costs as provided
for in Rule 649.

The Taxing Officer in Toronto held that all such costs should
be taxed upon the County Court scale with the usual set-off
of costs as in the Rule is provided; and taxed accordingly.

Upon an appeal, against such taxation, to a Judge in Chambers,
it was held that, though the case was within the provisions of that
Rule, this Court had made an order that its provisions should
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not be applied to this case, and, accordingly, the Taxing Officer's
ruling wasreversed, and all costs ordered to be taxed on the Supreme
Court scale without any set-off.

That Rule provides that costs shall be taxed just as the Taxing
Officer taxed these cost:, unless “the Judge' makes an “order
to the contrary.” At Chambers it was held that this Court,
upon an appeal against the judgment at the trial, did make
such order to the contrary.

This Court, upon that appeal, according to the formal order
of the Court,as settled by the proper officer at the instance of the
respondents, directed payment of the costs of the action down to
the trial *“‘forthwith after taxation;” and, having directed a
reference to ascertain the amount which these respondents were
entitled to recover from these appellants, ordered ‘‘that the
costs of the said reference shall be paid as the said Master may
direct,” and also ordered that these respondents pay to the
appellant part of the costs of the appeal, which were to be set
off against the costs directed to Le paid by these respondents to
the appellant.

Upon the appeal against the judgmen: at the trial, the whole
of the facts were gone into fully, so that it was known that the
inquiry would be one likely to be of short duration,and involving
probably only a caleulation of available amounts, as, from the
small amount of the costs of the reference it appears, it proved to
be; and, again, the parties, in awaiting the final determination
of the amount of these respondents’ claim before taxing any
costs, have, in effect, interpreted the words “forthwith after
taxation” as meaning payment forthwith after such costs could
be properly taxed; nothing then stood in the way of a taxation
in obedience to the provisions of Rule 649.

There are therefore several possible meanings of the words
‘“payable forthwith after taxation,” attributed to this Court,
nothing more. But I may add that it is common knowledge that
in some Courts the practice is that no interlocutory costs are to
be taxed until the final taxation.

The case then, put as strongly as it can be for the respondents,
is one of an ambiguous order; one in which several different
inferences might be drawn of the intention sought to be conveyed
by the words in question. I should not have attributed to them
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the meaning which the Judge at Chambers attributed to them;
it seems to me to be taking quite too much liberty with the words
‘“‘payable forthwith after taxation’’ to convert them into ** payable
forthwith after taxation upon the Supreme Court scale without
any set-off of costs,” especially in a case in which “an order to
the contrary” is expressly required to justify such a liberty.

Nor can I think it the duty of Taxing Officer, or Judge in
Chambers, in any case of ambiguity, to make his conjecture the *
order which he is to obey. There is no need for conjecture, with
the possible result of substituting an erroneous guess for the
judgment of the Court.

The proper course is to find out, from the Court, which of the
two, or several, meanings is the true one. That was very Hlainly
laid down by the Lord Chief Justice of England and Mr. Justice
Grove in the case of Abbott v. Andrews (1882), 8 ().B.D). 648;
in which it was said that: in a case of ambiguity in a judgment,
upon a question of costs, the Judge who made the judgment
should be applied to, to correet the ambiguity, instead of appealing.

The learned Judge at Chambers adopted that course; but I
cannot think that he followed it to a logical conclusion. Finding
that the Court had not considered the question of the scale of
costs, it was made certain that the Court had not made “an
order to the contrary’” consciously, and that there could have
been no intention to make it, if unconsciously made; so that the
ruling should have been that there was no order to the contrary,
a ruling easily made in any case of ambiguity, and the more easily
in this case, in which the words in question were capable of convey-
ing several meanings not involving an order to the contrary.
The onus of proving an order to the contrary is upon those who
seek the benefit of it against the positive words of the Rule and
the policy of the practice.

And, even if there were no ambiguity, there is no difficulty in
giving effect to the actual intention of the Court; for, if the formal
judgment, whether in the words of the solicitors of one or other
of the parties or of an officer of the Court, do not convey the mean-
ing of the Court, they can and should be changed to conform to
it: Kidd v. National Railway Assoc. 31 D.L.R. 354, 37 O.L.R.
381. It need hardly be added that, if the formal judgment as
signed does express the intention of the Court, the case cannot
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then be reconsidered and a different judgment substituted for
it. Making an order give effect to the intention of the Court
must not be confused with reforming a contract, between liti-
gants, on contradictory evidence.

In this case the Court really made no order as to costs; it
held that the trial Judge was right as to certain eredits to which
the plaintiffs claimed to be entitled, but that he was wrong in’

" the manner in which he had assessed the plaintifis’ damages, and

it set aside his judgment in that respect and directed a reference
to ascertain the true amount of such damages. That was all,
as a mere glance at the Judges' note-books would have shewn.

The parties subsequently desired that the order of this Court
go further than that; and, accordingly, the minutes of it were
drawn pretty much in the form in which the order was finally
issued. The parties were, apparently, not agreed in all things,
and then, by consent evidently, went before a Judge of the
Appellate Division in Chambers, who, at their request, settled
the order in the form in which it now is. No fault seems to have
been found by either side with that settlement of the minutes
of the order: at all events no appeal or motion respecting it was
made.

In these circumstances, the learned Judge who settled the
minutes of the order is alone able to say which of the several
meanings of the words in question was intended; and, as he is in
favour of the meaning which gives the words “payable forthwith
after taxation” the effect of ‘“payable forthwith after taxation
upon the Supreme Court scale without any set-off of costs;”
and, as that is one of the meanings which might be attributed to
them, in my opinion it should be given to them.

But that does not dispose of this appeal altogether. The
order in appeal gives to the respondents the costs of the reference
upon the Supreme Court scale without set-off also, though th.y
were not made payable forthwith after taxation before, but only
on, the final taxation of costs in the action. This may have been
inadvertently done: the reasons given by the Judge in Chambers
for making that order shew, I think, that, if his attention had been
called to the subject, he would not have included these costs
with those which are to be taxed upon the higher scale. It is
another case of want of conformity in the formal order to what
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was really intended; but it is not a case in which that Judge had
any power as to the scale of costs.

Whether they should be so taxed depends upon: whether they
are, or are not, costs coming within the provisions of Rule 649.
There is plainly no order to the contrary as to them.

The Taxing Officer, and the Judge in Chambers also appar-
ently, considered that these costs also eame within the provisions
of that Rule; and there seems to me to be no sufficient reason for
doubting the correctness of those views.

The policy of the practice in this respect, as shewn in legisla-
tion as well as in the Rules of practice, is that those who bring
actions, or take proceedings, in a higher court, which could as
well have been brought, or taken, in a lower court, if awarded
costs, should have no more than if the action or proceeding had
been brought, or taken, in the lowest competent couit, and that
such a party should make good to the party, who is to pay costs,
all loss in respect of his costs which he has been put to by reason
of the action, or proceeding, having been brought, or taken, in
the higher court.

But Rule 649 is not wide enough to cover all cases. It seems
to me to cover only those over which the Judge of the High
Court Division has a disposing power when disposing of an action
or matter, and which he does then dispose of. And it is true
that the disposing of the costs now in question was not made
by such a Judge personally, that it was made by this Court;
but what this Court did was only to determine what the trial
Judge should have done, and, both in substance and in form, to
vary his judgment accordingly; so that the judgment at the trial
is now in the form that it ought, in the first place, to have been;
and 8o, in my opinion, it comes fairly within the Rule, as well as
within the policy of the law.

That part of the order which refers the question of costs to
the Referee is one of the parts added by the parties; no such
reference was directed by the Court: but, however made, the
effect of the order must be that the costs are recoverable under
the order which should have been made at the trial; that the
Referee in substance ascertains and states who should pay them,
and in what manner, but the judgment of the Court awards
them: and so the case is not, by the reference in this case, taken
out of the provisions of Rule 649.
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RippeLL, J.:—An appeal by the defendant from an order of
Mr. Justice Middleton reversing a decision of the Taxing Officer
on a question of the scale of costs to be allowed.

At the trial of the action, Mr. Justice Clute awarded the
plaintiff $1,250. On appeal to this Court we thought the damages
awarded proceeded on a wrong principle. We therefore allowed
the appeal and varied the judgment and directed that the “judg-
ment . . . as varied” should be “as follows:” para. (1),
a declaration of right; (2) directing a reference; (3) a special
direction (not of importanaj); (4) order for payment; (5) “And
this Court doth further order and adjudge that the defendant
do pay to the plaintiffs their costs of this action up to and including
the trial forthwith after taxation, that the plaintiffs pay to the
defendant half of his costs of this appeal, said costs to be set
off against each other, and that the costs of the said reference
shall be paid as the said Master may direct.”

It is obvious that the form of this paragraph is not logical—
it purports to be what the trial Judge should have said, but
contains a clause for the payment of costs over which he could
have no kind of control, i.e., the costs of the appeal. But the
intention is clear, and the form should give no trouble. This
Court makes the proper judgment and purports to dispose of all
costs.

By the express provisions of sec. 74 (1) of the Ontario Judi-
cature Act, R.S.0. 1914, ch. 56, “the costs of and incidental to
all proceedings shall be in the discretion of the Court or Judge,
and the Court or Judge shall have full power to determine by
whom and to what extent the costs shall be paid” (subject of
course to any express statute).

Under this section, it cannot be doubtful that we had the
power to deal not only with the costs of the appeal, but also with
those of the proceedings antecedent and consequent. The order
for costs, whether it is in form, and in whole or in part or other-
wise howsoever, is really one order; and it is, in my view, perfectly
valid-as an order of this Court.

The defendant relies upon Rule 649; but I think that this
Rule has no bearing upon the present case. The Rule seems to
me clearly to contemplate costs over which the ‘“Judge” has
power—the “Judge” is “a Judge of the High Court Division

P P )
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of the Supreme Court "’ (in actions brought in the Supreme Court):
Rule 3(d)—the costs then covered by this Rule are only such
costs as can be disposed of by a Judge of the High Court Division,
and do not include costs ordered by the Appellate Division.

As I pointed out in Mecllhargey v. Queen (1911), 2 O.W.N.
781, at p. 782, “The costs provided for by Con. Rule 1132”
(now Rule 649) “atre those which are or may be mentioned in
the judgment as entered ‘on entering judgment.” If the Divis-
ional Court sees fit to do so, the order of (he Divisional Court
may fix the scale—but, unless something is said in the order
itself, the costs of such an order must be taxed on the scale ap-
propriate to the proceeding without reference to Con. Rule 1132.
Holmes v. Bready (1898), 18 P.R. 79, is still good law, although
some of the reasoning does not apply to such cases as the present.”
Mr. Justice Middleton, in refusing leave to appeal—Mcllhargey
v. Queen (1911), 2 O.W.N. 916, says: ““Consolidated Rule 1132
applies only to the taxation of costs up to judgment, and does
not apply to the costs of an appeal . . . The Court of
Appeal . . . can mould its order so as to do justice. When
the order gives costs, and nothing more is said, there is nothing
to cut down the costs from those primd facie applicable to such
an appeal. There is no jurisdiction in the Taxing Officer to enter
upon an inquiry . . . as to the amount involved.”

This case seems to have eluded the search of counsel: if well
decided, it is conclusive of the appeal. Before I had myself
found the case, I had considered the present case anew, and had
arrived at the conclusion that the appeal must fail—quite con-
trary, I may add, to the view I bad upon the hearing.

Blake v. Toronto Brewing and Malting Co. (1888), 8 C.L.T.
Oce. N. 123, has no application—there the costs were not payable
forthwith, but in the cause in any event of the action.

The appeal should be dismissed with costs.

Lexnox, J.:—When this action came before this Court by
way of appeal from the judgment pronounced at the trial, a refer-
ence was directed to the Local Master at North Bay to determine
the amount the plaintiffs were entitled to for the conversion and
sale of certain chattels belonging to them, and our judgment
also contained this provision: ‘“And this Court doth further
order and adjudge that the defendant do pay to the plaintifis
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their costs of this action up to and including the trial forthwith
after taxation, that the plaintiffs pay to the defendant half of
his costs of this appeal, said costs to be set ofl against each
other, and that the costs of the said reference shall be paid as the
said Master may direet.”

The Loeal Master found the plaintiffs entitled to recover
damages to the amount of $478.40, and ‘““that the defendant
should pay to the plaintiffs their costs of this reference forthwith
after taxation thereof.”

The Senior Taxing Officer taxed the plaintiffs’ costs upon the
County Court scale (except the costs of appeal, as to which there
is no dispute) and set off Supreme Court costs.

Upon appeal to Mr. Justice Middleton, he ordered and de-
clared as follows:—

“It is ordered that the said appeal be and the same is hereby
allowed and the said certificate of the said Senior Taxing Officer
be and the same is hereby set aside and vacated.

“And it is further ordered that the bill of costs of the plain-
tiffs be taxed by the said Senior Taxing Officer on the Supreme
Court scale without set-off.

“And it is further ordered that the costs of this motion be
paid by the defendant to the plaintifis forthwith after taxation
thereof.”

I am of opinion that, except as to the costs of the reference,
the decision of the learned Judge is right. In his reasons, and
referring to Rule 649, he says: “I think that an order for im-
mediate payment, without waiting to know the amount of
damages to be paid, is an order to the contrary.”

I think, as far as it goes and as to all costs included in its
terms, 8o long as the order of this Court stands, it is conculsive;
and, having reference to the amount then apparently recoverable,
and the time fixed for payment, is a clear indication that these
costs were to be taxed upon the Supreme Court scale. What
our order meant then it means now.

But the order does not include the costs of the reference. It
is ordered that the costs of the reference shall be paid as the
said Master may direct. The Master merely directed by whom
the costs should be paid and the time for payment. This was all
that he was directed to do by this Court. A judgment or order
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for costs simpliciler means costs according to the scale of the
Court in which the action should have been brought. This is
the effect of the Master’s direction.

The learned trial Judge found, and it was confirmed in this
C'ourt, that the plaintiffs were at the time of seizure entitled to
credit for the amount of a judgment assigned to the defendants,
that is, for $414.20. As a result of the plaintiffs’ success in this
respect, they were found entitled on the reference to $478.40
damages. If they had not been entitled to this credit, their dam-
ages would have been only $64.20; so that, whatever way you look
at it, the plaintiffs’ claim could have been recovered in the District
Court.

With deference, I am of opinion that the order appealed from
should be varied by adding to the second paragraph: * Except as
to the costs of the reference, and that these costs be taxed on the
County Court scale with right to set-off.”

It is right to add that the terms of our judgment as to the
costs of the reference were not referred to when the appeal from
taxation was argued. If this point had been taken, it is possible
that the learned Judge would have made an exception to the effect
of what I have above set out. The costs of the appeal to this
Court should not, therefore, be affected by the circumstance
that the appellant has secured a slight modification of the order.

Upon the main question I think I should be governed by the
principle upon which Port Elgin Public School Board v. Eby
(1895), 17 P.R. 58, was decided. If, when this case was before
us upon the first occasion, I had adverted to the possibility that
the plaintiffs might in the end recover only an amount within the
jurisdiction of the District Court, I would not have concurred in
the order we then made as to costs, but, speaking for myself only,
of course, we there pronounced upon the facts as they appeared
to us in the judgment I then intended, and I am of opinion that
I have no right or jurisdiction to alter or attempt to alter it now,
because the case has developed in a way I did not then anticipate
and did not take into consideration.

Since writing the foregoing, I have had the advantage of seeing
the judgment of the Chief Justice, and desire to add that I have
not considered the question of the right to appeal, and it is
unnecessary to do so now.

The respondents should have the costs of this appeal.

6—35 p.L.R.
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FerGuson, J.A.:—To construe the trial judgment as varied
by the Divisional Court as directing the Master or Referee to
investigate and ascertain the amount of the plaintiffs’ claim for
the purpose of payment, and also as directing the Taxing Officer,
under Rules 649 and 651, to investigate and ascertain the amount
of the plaintiffs’ claim for the purpose of taxing forthwith the
costs of the proceedings down to that date, would, I think, be
absurd, and therefore, the trial judgment should, in my opinion,
be construed as an “order to the contrary” under Rule 649.
For these and the reasons given by the learned Judge appealed
from, I would dismiss the appeal upon this branch of it; on the
other branch I agree that the costs should be taxed in
accordance with the Rules.

Mereprra, C.J.C.P.:—The order of the Court is, that the
costs down to and including the trial should be taxed on the
Supreme Court scale, as in the order in appeal is directed; that
the costs of the former appeal should be taxed on the same scale;
but that the costs subsequent to the trial should be taxed as
provided for in Rule 649, as ruled by the Taxing Officer.

No costs of this appeal.

My brother Riddell dissents as to the costs subsequent to
the trial, which he thinks should be taxed on the Supreme Court
scale. Order accordingly.

REX v. DAVIDSON.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck, and
Walsh, JJ. March 7, 1917.

1. Criminan LAw (§ IV C—116) —IMPRISONMENT IN DEFAULT OF PAYING
FINE—SUMMARY TRIAL.

The restrictions of Code see. 739 (1h), by which imprisonment ““not
exceeding three months” may be ordered in default of payment of a
fine on summary conviction under Part XV., do not apply to a convie-
tion made on a “summary trial” under Part XVL. for an indictable
offence; the imposition of imprisonment in default is a *“ proceeding”’
within Code see. 798, and the effect of sec. 798 is, therefore, to exclude
the operation of sec. 739 to such a case.

2. DisorpERLY HOUSE (§ I—10) —IMPRISONMENT WITH HARD LABOUR IN DE-
FAULT OF FINE.

The magistrate summarily trying a charge for keeping a disorderly
house under Code see. 773 (f) and imposing a fine may under see. 781,
sub-sec. (2), order imprisonment up to six months in default of payment,
n‘:;:’thiﬂ imprisonment may under see. 1057 be ordered to be “with hard

ur.

3. CriMINAL LAW (§ IV A—101)—IMPRISONMENT WITH HARD LABOUR—CR.
Copk sec. 1057,

The “imprisonment” as to which Code sec. 1057 applies to authorize

the addition of hard labour, is not limited to that awarded in the first

5 A e R B
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instance for the offence, but includes als) imprisonment in default of
paying a fine.

[R. v. Nelson, 22 Can. Cr. Cas. 301, 17 D.L.R. 305, 7 S.L.R. 92, ap-

proved on this point.

. CrRiMINAL AW (§ IV C-=115)—DIsorRpDERLY HoUsE cAsEs—PUNisuMesT
ON SUMMARY TRIAL

It is not necessary to impose imprisonment as well as a fine to make
\nh-wu (2) of Code 781 applicable; the words “in addition to”
and “a further term” in that sub-section are intended to make it clear
that even where imprisonment in the first instanee, as well as a fine,
is imposed, then further imprisonment in default of payment of the fine
can be given up to six months,

. DisorpERLY HOUSE (§ I—15 JFFENCE OF KEEPING—LVIDENCE,

The intention of Code see. 225 in defining & common bawdy house
as applied to the letting of rooms in a hotel is that it should appear
that rooms were habitually let with knowledge that they would be used
for |v|l||u\~ % of prostitution; the fact of such habitual letting may be

«d by direet evidence or may be inferred where the circumstances
unding the lnl!mL on a single occasion for use by a known prosti-
tute would primd facie show the existence of a habit or custom in that
ard and no attempt is made at explanation or exeuse on the part of

ecused
[R. v. Mercier, 13 Can. Cr. Cas. 475, referred to.]

-

‘e,

Moriox to quash a conviction made on summary trial by a
police magistrate for keeping a disorderly house.

The motion was dismissed by a majority of the Court, Beck,
J., dissenting.

J. B. Barron, for defendant; W. F. W. Leut, for the C'rown.

Harvey, C.J., concurred with Stuart, J.

Stuart, J.:—This is a motion on behalf of the defendant to
quash a convietion made against him by Mr. Davidson, Police
Magistrate for the City of Calgary.

The conviction was as follows:—

“For that he, the said Charles Davidson, night rk of

the King George Hotel at Calgary on the 12th day of anuary
A.D. 1917, and for some time previous thereto di lawfully
keep and maintain a disorderly house, to wit, a bawdy house

by keeping and maintaining rooms situate and being at the
King George Hotel aforesaid for the purpose of prostitution
contrary to sec. 228 of the Criminal Code and I adjudge the
said Charles Davidson for his said offence to forfeit and pay
the sum of one hundred and ninety-seven dollars and twenty
five cents (8197.25) to be paid and applied according to law;
and also to pay to the informant the sum of two dollars and
seventy five cents ($2.75) for his costs in this behalf: and if
the said several sums are not paid forthwith, I adjudge the
said Charles Davidson to be imprisoned in the provincial jail

Rex

.
Davipsox

Statement.

Harvey, CJ.

Stuart, J,
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at the city of Lethbridge in the said provinee and there to be

kept at hard labour for the term of four months unless the

said sums and costs and charges of the commitment and of
conveying of the said Charles Davidson to the said provineial
jail are sooner paid.”

The grounds taken against the convietion are as follows:—

1. That the said conviction is against the law, the evidence
and the weight of evidence.

2. That there is no legal evidence to support the conviction.

3. That the conviction and penalty adjudged by the said
W. 8. Davidson is uncertain.

4. That the said police magistrate had no jurisdiction after
having found the accused guilty to enforce the payment of the
penalty adjudged by directing that in default of payment the
accused be imprisoned for four months with hard labour or for
any term exceeding three months.

5. That the said police magistrate had no jurisdiction to
direct imprisonment with hard labour on default of payment of
fine and costs:

6. And upon other grounds appearing in the proceedings.

The first and sixth of the above grounds should have been
left out. They mean nothing and serve only to encumber the
notice. The first is an echo from a notice of appeal in a civil
case and even there it seldom amounts to anything. The third
ground was not urged on the argument and evidently has nothing
to support it.

It will be convenient to deal with the fourth and fifth grounds
first because if either of them is valid we shall be obliged under
secs. 797 (2) and 1124 of the code to deal with the evidence in
quite a different way than under the second objection. If the
conviction is defective on its face we can only amend if “satisfied”
ourselves upon a perusal of the depositions that the offence
charged, or one of the nature described in the conviction, has
been committed.

The fifth objection requires very serious consideration. The
first point to be observed is that the trial was held and the con-
viction made under Part XVI. of the code which deals with
summary trials of indictable offences. This being so it is not
possible to have recourse to sec. 739 of the Code because that
section is in Part XV. relating to summary convictions. There
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might conceivably be some ground for applying its provisions
to a case of a summary trial for an indictable offence under
Part XVI. were it not for two circumstances which make such a
course impossible. In the first place, sec. 798 (of Part XVI.)
says: “Except as provided in the two last preceding sections
neither the provisions of this Act relating to preliminary en-
quiries before justices nor of Part XV. shall apply to any pro-
ceedings under this part.”

It seems very clear that a proceeding to enforce a penalty
imposed by the magistrate, that is, the imposition of imprisonment
in default of payment, is a “proceeding” within the meaning of
this section and the exception made of the “two last preceding
sections” does not touch the matter here involved. For this
reason alone I think we cannot look at sec. 739.

In the second place, sec. 781 deals specifically and in detail
with the punishments that may be imposed by the magistrate in
the case of some of the offences triable under Part XVI. and the
offence charged here is included in these. These provisions
are inconsistent with the terms of sec. 739 in several respects
and in particular the magistrate is empowered under sec. 781
to impose imprisonment for six months in default of payment of
the fine while under sec. 739 only three months can be given in
such case, if there is no other specific provision in the Act under
which the charge is laid.

Therefore, although imprisonment with hard labour may be
imposed under sec. 739 in default of payment of the fine, this
section cannot be held to support the conviction here made. In
Rex v. Nelson, 22 Can. Cr. Cas. 301 at 303; 17 D.L.R. 305; 7
S.L.R. 92, the Court does not seem to have been referred to sec.
798.

““A sentence to imprisonment with hard labour is never
obligatory upon any Court and eannot lawfully be imposed
except under statutory authority.” Russell on Crimes, 7th
ed., p. 212.

Inasmuch as sec. 781 [sub-sec. 2] does not itself say anything
about hard labour the result is that the only statutory authority
to which recourse can possibly be had is sec. 1057 of the Code.
That section reads as follows:—

“Imprisonment in a common gaol or a public prison other
than a penitentiary or the Central Prison for the Province of
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Ontario, the Andrew Mercer Ontario Reformatory for females

or any reformatory prison for females in the Province of

Quebec shall be with or without hard labour in the discretion

of the Court or the person passing sentence if the offender

is convicted on indictment or under Parts XVI. or XVIII,

or in the Province of Saskatchewan or Alberta before a Judge

of a Superior Court or in the North-West Territories before

a stipendiary magistrate or in the Yukon before a Judge of

the Territorial Court.

“2. In other cases such imprisonment may be with hard
labour if hard labour is part of the punishment of the offence
of which such offender is convicted and if such imprisonment
is to be with hard labour the sentence shall so direct.”

The Penitentiary Act and the Prisons and Reformatories
Act make imprisonment in penitentiaries, the Ontario Central
Prison and the reformatories mentioned in sec. 1057 with hard
labour in all cases whether the sentence so directs or not.

The result is that where an offender is convicted on indictment
or under Part XVI. or Part XVIII. or by a Superior Court Judge
in Saskatchewan or Alberta, a Judge of the Territorial Court in
the Yukon or a stipendiary magistrate in the Territories the
imprisonment may be either with or without hard labour in the
discretion of the Court so long as the offender is not sentenced to
a penitentiary or the prison or reformatories excepted and this
apparently without regard to the terms of the statute fixing the
punishment. But if the conviction is made by a lower tribunal
then hard labour may be imposed only if the statute fixing the
punishment says that it may be imposed and the sentence given
must in such case specifically mention ‘“hard labour.”

But all this leaves open the question whether sec. 1057 upon
its proper interpretation refers to imprisonment in default of
payment of a fine or merely to imprisonment as the direct punish-
ment for the offence where no fine is imposed at all or, if imposed,
is imposed in addition to a term of imprisonment. The question
is, does the word “imprisonment” in the section refer to all
kinds of imprisonment and therefore even to imprisonment in
default of payment of a fine or is it restricted in the way I suggest.

In Rex v. Nelson, ubi supra, Elwood, J., was evidently of
opinion that sec. 1057 authorised the imposition of imprisonment
with hard labour in default of payment of a fine. I have been
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unable to discover any other precedent upon the point involved.
I think the view taken in Rex v. Nelson was correct. The
word “imprisonment’’ in sec. 1057 is used without any limitation
and I can see no reason why it should not be held to apply to
the imprisonment referred to in sub-sec. 2 of sec. 781, which may
be imposed in default of payment of a fine. If the offender
chooses not to pay the fine and prefers to go to gaol surely he is
suffering punishment for his offence and not merely for non-
payment of the fine.

In my opinion, therefore, the fifth objection to the conviction
fails.

With regard to the fourth objection it is apparent that it is
rested upon the misapprehension that sec. 739 of the Code has
some application to a case of summary trial. The provisions
of sec. 798 already referred to make it very clear that it has no
bearing. This misapprehension seems to underlie the notes to
sec. 781 in Crankshaw and also the reference to sec. 739 in Rex
v. Nelson [22 Can. Cr. Cas. at 303).

It is well, I think, also to point out that the magistrate in
this case seems to have thought that he could have recourse
to sec. 739 (2) as a careful perusal of the convietion in the light
of sees. 781 and 739 (2) will shew.

The fourth objection, therefore, also fails.

It may be well to add that there does not seem to me to be
anything in sec. 781 (2) which makes it necessary to impose im-
prisonment in the first instance as well as a fine before imprison-
ment in default of payment of the fine can be imposed. The
use of the words “in addition to” and “a further term” is not I
think sufficient to justify such an interpretation. I think they
were probably used to make it clear that even where imprisonment
in the first instance, as well as a fine, is imposed, then further
imprisonment in default of payment may also be imposed but
not to provide that there must be imprisonment in the first instance
before imprisonment in default of payment of the fine can be given.
If the latter were the meaning it would be easy enough for a
magistrate to impose in the first instance imprisonment merely
for one hour or a less time in order to make imprisonment in
default of payment of the fine valid.

There being, therefore, no legal objection to the form of the
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conviction it becomes necessary to consider the evidence in the
case with a view to determining whether or not there was any
evidence upon which the magistrate could properly conviet.

The evidence was as follows: One Ernest Roberts, the principal
witness for the prosecution, testified that on the night of February
11th, 1917, he and a man named Simpson had been at the
“Cabaret” in the Queen’s Hotel in Calgary where there was
dancing going on. He and Simpson met there two women
named de Menthe and Foster. After the dance closed de Menthe
called Roberts out and asked for the loan of five dollars. He
refused but said if she wanted to earn five dollars it would be all
right. She proposed going to a room somewhere and suggested
the King George Hotel. The four of them accordingly went
there. At de Menthe’s suggestion the men went in advance
and registered under assumed names. De Menthe had said
she “knew Charlie and it would be all right.” The accused was
night clerk at the King George Hotel. The men asked him for a
double room with two beds. To this the accused, so Roberts
said, apparently assented and mentioned the number of the
room which Roberts thought was 311. Roberts paid then the
sum of $2.50 for the room. Taking the key given them they
went upstairs, not by the elevator and finding that the key was
for room 201 they went to that room.

But while they were talking to the accused at the desk and
registering, the two women came into the office of the hotel.
The men moved on to go upstairs and the women went to the
desk and entered into conversation with the accused. It had
been arranged between the men and the women that they should
appear to be strangers. Roberts said that he did not hear what
passed between the women and the accused but that they con-
versed as if they were acquainted with each other. This was
about 2.30 o’clock on the morning of the 12th. Upon entering
room 201 the men found that there was only one bed in it. In
some time less than ten minutes de Menthe came to the room and
went in. She asked Roberts about whiskey. She asked for
some money to get whiskey and Roberts gave her five dollars for
that purpose. She then went downstairs and after a time de
Menthe returned in company with the woman Foster, the latter
carrying a bottle of whiskey wrapped in paper. The party had
no corkscrew or knife. Foster said she would go down and get
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a knife from “Charlie” and she went downstairs. After she
had gone the page boy or elevator boy came to the door and
asked, “Where is the fellow who has this room?” De Menthe
replied to this saying, “Here he is.” Roberts and de Menthe
were then sitting side by side on the bed. The page boy said
that the clerk “wanted to see you.” He saw all three who were
then in the room. Roberts went downstairs by the elevator
with the boy and spoke to the accused, who said he had made a
mistake, that he had no double rooms left and asked if it would
be all right. Roberts did not hear the page boy say anything
to the accused about who was in the room. While Roberts was
downstairs he saw the accused hand a knife to the woman Foster
and Foster before going upstairs handed it to Roberts who took
it upstairs. Foster followed upstairs again though Roberts
did not state that she accompanied him. At any rate all four
were soon in the room together again. The whiskey bottle was
opened and all of them drank some. Roberts then lay with de
Menthe in the bed and Simpson with Foster on the floor and
sexual intercourse took place between each couple. After more
drinking Simpson and Foster said that they were going to Simp-
son’s room (which did not exist) that they were not going to stay
there any longer. Roberts did not in his evidence say that the
couple then went out. He stated that before very long he
became unconscious. After a time he woke up and came to
his senses. He makes no further reference to the three other
people, but the inference from what he said is that he found
himself alone; his companions had departed. He also found
that his money about $38.00 had departed from his pocket book.
He went downstairs, saw the accused and told him that he had
been robbed. The accused told him to wait till he had sobered
up and he could “get them” in the morning. This was perhaps
about four o’clock.

A detective, one Turner, testified that he knew both the accused
and the woman de Menche and that the latter had been em-
ployed as a manicure girl at the King George Hotel during some
part of the time that the accused was employed as night clerk.

The leaf from the hotel register for January 11th was pro-
duced. It shews that two person had registered under the name
of Davis and Hays for room 201. These are the last names on
the sheet. Roberts said he registered in the name of Davis

v.
Davipson.

Stuart, J.




ALTA.
8.C.
Rex
v
Davipson.

Stuart, J.

DomiNiox Law Reporrs. [35 D.LR,

but did not see what Simpson wrote. The number of the room
201 is written opposite each name but over the erasure of some-
thing else which is not discernible. The two preceding names
in the register have the number 311 opposite them also written
over something erased. There is no record of any registration
by either de Menthe or Foster on the sheet produced. Whether
they were already registered at the hotel or not on some previous
sheet does not appear. It was not directly shewn that they had
not rooms in the hotel themselves.

The question then is whether the foregoing constitutes evidence
upon which the magistrate could reasonably convict.

It was objected upon the argument that some of the evidence
was not admissible because it consisted in statements made in the
absence of the accused. Inasmuch as the admission of inad-
missible evidence is not taken in the notice of motion as a ground
of objection to the conviction I apprehend that all that was
meant by the objection on the argument was that we should, in
considering the evidence, exclude all that was not properly ad-
missible, not that the conviction should be quashed because of the
improper admission of evidence. This latter question, therefore,
we do not need to consider.

In my opinion the conversation between the woman and the
witness at the cabaret and on the way to the hotel was with the
exception of one remark, properly admitted. The character of
the women was a material question in issue. The fact that one
of them at a cabaret made a bargain for sexual intercourse and
suggested a place of resort is surely relevant upon the question
of her character. It tended strongly to prove that she was a
common prostitute.

It was not the truth of what she said that was material—
indeed she made no allegation of fact except one—but the mere
fact that she said certain things which were indicative of her
character. Even if the accused had been present there would
have been nothing for him to protest against or deny except
possibly the suggestion that they go to his hotel. But the
material point was not the particular place where they should
go, but the fact that the woman suggested that they go somewhere
and get a room.

The distinction will be made plain by reference to the one
remark which I think was inadmissible viz., the remark by
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de Menthe that she knew Charlie (i.e., the accused). That is a
statement of fact and a very material one. The truth or false-
hood of the statement is very important and it related directly
to the accused. Being said in the absence of the accused I do
not think it was admissible in evidence and we should, therefore,
reject and refuse to consider it. But the suggestions and arrange-
ments made by de Menthe indicative of her character stand in a
very different position. It is the mere fact that she said certain
things that is material, not any facts asserted by her in the con-
versation, with the one exception mentioned.

There was, in my opinion, abundant evidence from which the
magistrate could infer that the women were prostitutes. Of
course, the fact that they arranged to get a room together at the
King George Hotel should not be held in any way against the
accused. Such an attempt might be made in respect of the most
respectable hotel.

The question is, was there evidence from which the magistrate
might properly infer that the accused knew the character of the
women and knew of the fact and purpose of the meeting in room
201 and so knowingly permitted it to take place?

I think there was sufficient evidence from which to infer
that the women had no room or rooms of their own in the hotel.
If they had why was it necessary for the four to go to the one
room where there was only one bed? That the men secured a room
may no doubt be said to have been done to deceive the clerk
who otherwise, might have objected to Roberts and Simpson,
unregistered guests, going upstairs at that hour. But having
once secured a room, which turned out to have only one bed in it,
there seems to be no reason why one couple could not have gone
to the girl’s room, if there was one, and there used a bed instead
of the floor.

Taking together everything which I have narrated, I think
there was evidence fro