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DOMINION LAW REPORTS
Re QUEBEC FISHERIES. QUE.

Quebec King's Bench, Appal Side, ArchambearU, C.J., Carroll, Trenkolme, K. B.
Lavergne, and Cross, JJ. February 7, 1917.

Constitutional law (§ I G—140)—Powers of province—Fisheries—
Tidal waters—Proprietary rights—Three mile limit.

The Province of Quebec has the (lower to grant exclusive fishing rights 
in tidal waters within its territorial limits, and has the proprietary rights 
in such fisheries, to a distance of 3 marine miles beyond low water mark, 
by virtue of sec. 92 (5) (13) of the British North America Act 1807, as 
to “public lands belonging to the province” and “property and civil 
rights in the province.” (Archambeault, C.J., declined to commit him
self its to the power of the province beyond the high and low water 
mark ; Cross, J., dissented on the ground that the Dominion is given 
power, by sec. 91 (12), over “sea coast and inland fisheries.”)

I He British Columbia Fisheries. 15 D.L.R. 308, (1914) AC. 153, dis
tinguished; Re Fisheries Case, (1898] A.C. 700, referred to.]

[See Annotation following.]

Archambeault, C'.J.:—Art. 579 of R.8.Q. 1909, confers Archambeault, 
upon the Lieutenant-Governor in Council power to refer any 
question which he deems expedient, to the Court of Appeal.
Art. 582 adds that the opinion of the Court is advisory only and 
is final and without appeal.

In 1916, the provision of art. 582 was amended by the Act 
6 Geo. V. ch. 10, which enacted that an appeal could be taken 
from the decision of the Court to the Judicial Committee of the 
Privy Council on questions concerning the rights of Canada or of 
the Province of Quebec as to the fisheries and fishing in the tidal 
waters of the province.

On May 9, 1916, the Attorney-General of the Province of 
Quebec submitted to the Executive Council a report reading as 
follows:—

That the power to grant exclusive fishing rights in the tidal waters within 
the territorial limits of the Province of Quebec or bathing its shores belongs, 
under the B.N.A. Act, 1867, and other Acts in force, to the government of 
this province and to the duly authorized officers under its control, except as 
regards such waters where an exclusive privilege to fish already exists.

That the government of Canada contests such power and claims the 
administration and control of the fisheries in such waters.

That the government of Canada gave public notice of its intention to 
administer such fisheries from January 1, 1915, and that, to avoid a conflict 
on the matter, the government of this province has consented to submit the
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questions raised by the federal authorities to the Courts by means of a re
ference.

Therefore, the honourable Attorney-General recommends that the Lieuten
ant-Ci overnor in Council do submit the questions annexed to this leport to the 
Court of King’s Bench (Appeal Side), in accordance with arts. 579 and fol
lowing of R.8.Q., 1909. and amendments thereto, for hearing, examination 
and opinion.

That the report of the Attorney-General was adopted by the 
Executive Council on May 12, 1910, and the questions annexed 
are accordingly submitted to us for examination and opinion. 
Those questions are three in number and read as follows :—

1. Has the government of the province or any member of the Executive 
Council of the province power to grant the exclusive right of fishing, either 
by means of engines attached to the soil or in any other manner, in the tidal 
waters of rivers, gulfs, bays, straits or arms of the sea in the province or 
bathing its shores to a distance of 3 miles from the same : (o) between high 
and low water mark; (b) beyond low water mark, and in the affirmative to 
what extent?

2. Can the provincial legislature authorize the government of this province 
or any member of the Executive Council of this province, or any other person, 
to grant the exclusive rights of fishing set forth in the foregoing question?

3. If there existed in the past, or if there still exists, any restrictions to the 
grant of the exclusive right of fishing in the tidal waters aforesaid, and such 
restrictions have been or are abolished, are the fisheries in the said waters the 
property of the province after such abolition, and has the legislature or the 
government of this province, or any minister of the government, or any other 
person the pow ers regarding the said fisheries which are mentioned in the fore
going questions'.'

ri he Privy Council has already pronounced itself upon the 
questions submitted to us; but its decisions have given rise to 
different interpretations, and a fresh reference has consequently 
become necessary. In any case, our task has been made much 
easier by the opinions already given.

The B.N.A. Act enumerates the subjects within the jurisdiction 
of the federal parliament and those which are subjects of exclusive 
provincial legislation. The former are set forth in sec. 91 and 
the latter in sec. 92.

Among the classes of subjects within the legislative authority 
of the parliament of Canada, the sea-coast and inland fisheries 
are mentioned (sec. 91, par. 12). In the class of subjects within 
provincial jurisdiction are: property and civil rights in the pro
vince and the management and sale of public lands belonging to 
the province (sec. 92, pars. 13 and 5).

With reference to public property, the Act (sec. 117) says that 
the several provinces shall retain all their respective public pro-
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perty not otherwise disposed of in the Act; and schedule 3 men
tions, among the public property of the province to l>e the pro
perty of Canada, public harlxmrs and rivers ami like improve
ments.

These various provisions of the Act of 1807 have already lx*en 
the object of a decision of the Privy Council rendered in 1898 
on an appeal from a judgment of the Supreme Court of Canada 
on questions submitted to that Court by the Governor-General 
in council (Att'y-Geril for Canada v. Att’y-Gen’l for Ontario, etc., 
(1898) A.C. 700).

In that case, the Privy Council decided: 1. That the Act of 
18G7 did not convey to the Dominion of Canada the proprietary 
rights in relation to fisheries; that such rights continued to belong 
to the provinces or private individuals to whom they then be
longed; and that such privileges or concessions as could be granted 
by the provinces prior to 1807 could still continue to lx1 granted 
by them since 1807.

What are the privileges or concessions that could be granted 
by the provinces prior to 1807?

This question is answered by an Act passed in 1805, 29 Viet, 
ch. 11.

It authorizes the Commissioner of Crown Lands to issue fish
ing leases and exclusive rights of fishing for 9 years in any place in 
the province wherever such fisheries may be situated, and the 
Governor in Council to grant the same rights for any term ex
ceeding 9 years.

It also permits the Governor in Council to make regulations 
respecting fisheries; to prevent the obstruction and pollution of 
streams, to regulate and prevent fishing and prohibit fishing 
except under leases or licenses.

Sec. 17 of that Act enacts a penalty not exceeding $100 or 
imprisonment not exceeding 1 month against any person taking 
or catching fish in any water.or along any beach, or within the 
limits of any fisheries described in the leases or licenses granted by 
the minister or by the Governor in Council.

2. The Privy Council further decided in that fisheries case 
that the terms and conditions under which fisheries belonging to 
provinces may be granted or leased, are within the exclusive com
petence of the provincial legislatures, either under par. 5 of sec. 
92 of the Act of 1807: “The management and sale of public

QUE.

K B.

Re
Quebec

Fisheries.

Archambeault.
C.J.



4 Dominion Law Keporth. [35 D.L.R.

QUE.

K. B.

Re
Quebec

1'lSlI EIUEH. 

Arehamlieault,ol

lands;” or under par. 13: “Property and Civil rights;” that such 
legislation directly relates to the manner of disposing of the same 
and to the rights attached thereto. As lord Haldane says, in 
another case dealt with further on:—

The solum of a riverbed is a property differing in no essential characteristic 
from other lands. . . . The general principle is that fisheries are, in
their nature, mere profits of the soil over which the water flows, ami that the 
title to a fishery arises from the right to the solum. . . . The fishing 
rights go with the property in the solum. (B.C. Fisheries Case, 15 D.L.R. 
308, at 313, (1914) A.C. 153 at 107.)

The rights of the federal parliament, under the terms of the 
judgment of 1898, are reduced to the power of making regulations 
in relation to fisheries. The ownership itself of the fisheries and 
the right to fix the conditions of the grant ing of the right of fishing, 
belongs to the provinces.

Of course, as Lord Herschell says, the power to make regula
tions implies, to a certain extent, that of affecting the right of 
ownership, but the fact that the federal parliament might abuse 
its power in that respect, even as regards practically confiscating 
proprietary rights, would not justify the Courts in restricting in 
any way the absolute power conferred upon the federal parliament 
in that respect. It must not Ik* presumed that such an abuse of 
power would occur.

It results from such decision of powers that the provincial 
legislatures cannot exercise their proprietary right of the fisheries 
in a manner incompatible with the regulations made by the 
federal power.

The federal government claims that the decision of the Privy 
Council, just referred to, applies only to the nun-tidal waters of 
the province. I see nothing in the judgment to justify such a 
distinction. The decision rests upon the right of ownership of 
the solum covered by such waters, and that right must extend to 
the solum covered by tidal waters as well as to that covered by 
non-tidal waters.

The federal government bases its claim on a judgment delivered 
by the Privy Council, in 1914, in another reference submitted by 
the federal government to the Supreme Court of Canada, .in 
connection with the B.C. Fisheries (15 D.L.K. 308, [1914] A.C. 
153).

To projterly understand the I tearing of that judgment, it is 
necessary to see whether the rights of British Columbia in that
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respect are the same as those of the Province of Queliec and, con
sequently, whether the decision referred to can apply to the ease of 
our province.

The Province of British Columbia was established by an 
Im|ierial statute, jiassed in 1858. In 18(i7, the civil and the crim
inal laws of England, as they existed in 1858, were declared to Ih* 
the laws of the colony. In 1871, the province was admitted into 
the Confederation on certain conditions, among which was tin 
engagement by the Dominion to build a railway from the Pacific 
coast to a certain point east of the Rocky Mountains, to connect 
the province with the network of railways in Cumula. On its 
part, the govenunent of British undertook, in considera
tion of a subsidy of 8100,(KH) per annum, to transfer to the Dom
inion a certain area of its public lands along the line of the rail
way to lie built; such grant of land, however, was not to lie more 
than 'JO miles in width on each side of the railway.

The various obligations were fulfilled by Inith parties.
The question then arose—and it was that question which 

was submitted to the Supreme Court of Canada as to whether 
th<- legislature of British Columbia could authorize the (lovem- 
ment of that province to grant the exclusive right of fishing in 
the waters of the area so transferred to the Dominion, either in 
the tidal waters, or in those which are not tidal but are navigable, 
and also in the waters of the high sen within It marine miles from 
the coast.
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An apiical from this judgment of the Supreme1 Court was 
taken to the Privy Council.

The latter ruled that, inasmuch as the ovt the rail
way belt or area of 20 miles on each side of the railway had licen 
transferred to the Dominion, the ownership of the fisheries had 
lieen transferred at the same time to tin* Dominion under the 
principles laid down by the judgment of 1808.

But the Lords of the Privy Council declared that such absolute 
principles regarding non-tidnl waters had to lie subject, for non- 
tidal waters, to the right of fishing in such waters. That
public right exists under English law.

As British Columbia had introduced English civil law- in the 
province it liecame subject to that privilege jiossessed by the 
public. The Privy Council accordingly expressed this opinion:—

—
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So far as the waters are tidal the right of fishing in them is a public right, 
subject only to regulation by the Dominion Parliament. So far as the waters 
are not tidal, they are matters of private property, and all these proprietary 
rights passed with the grant of the railway belt, and became thereby vested in 
the Crown in right of the Dominion. (15 D.L.R. at 318.)

1 must arid, in order to reproduce the complete opinion ex
pressed by the Privy Council, that Lord Haldane said:—

Their Lordship have already expressed their opinion that the right of 
fishing in the sea is a right of the publier in general, which does not depend 
on any proprietary title, and that the Dominion has the exclusive right of 
legislating with regard to it. They do not desire to pass any opinion on the 
question whethei the subjects of the province might, consistently with sec. 
91, be taxed in respect of its exercise, for the reasons pointed out by Lord 
Hersehell ([1898] A.C. at 713); but no such taxing could enable the province 
to confer any exclusive or preferential right on individuals, or classes of 
individuals, because such exclusion or preference must import regulation 
and control of the general light of the public to fish, and this is beyond 
the competence of the provincial legislature (p. 318).

, That decision is based upon two grounds : 1. British Columbia 
J had passed an Act declaring that KnglisL civil law would be the 

law of the Province, and, consequently, that the public had a 
1 right to fish in the tidal waters of the province ; 2. It had trans

ferred to the Dominion its proprietary rights in what is called the 
) “Railway Belt” in which were waters containing the fisheries, 

in question; and as a result, the ownership of the fisheries, 
like that of the soil itself, had been transferred to the Dominion.

is the case the same for the Province of Quebec? There 
are two grounds for a negative answer to this question. The 
first is that English civil law never was the law of this province. 
We have always been governed by French law except where it 
has been amended by our own legislation.

My colleague, Carroll, J., will treat of this matter and I will 
merely mention it.

The second ground for saying that the British Columbia 
reference does not apply to our province is that, even if the right^* 
of the public to fish in the tidal waters of the province had ever 
existed here, it was repealed by the parliament that had the power 
to do so. I refer to the Act, 29 Viet. ch. 11, which I have already 
mentioned. As we have seen that Act empowered the Com
missioner of ( Town I^ands to grant exclusive fishing privileges for 
a period of 9 years and the Governor in Council to grant similar 
privileges for a longer period.

It will, surely, not be claimed that the Imperial parliament,
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whose powers are unlimite<l, could not almlish, for the United 
King<lom, the right of the publie to fish in tidal waters. K. B.

Now the parliaments of Canada, laitli that of the Dominion HK 
and those of the Provinces, have, within the bounds of their Qvkhec

FISHERIES.
jurisdiction, powers as extensive ns those of the Imperial • ----

Arrhambeeulf,ment. c.j.
As the fisheries are the property of the provinces, according 

to the judgment of 1808, the provincial legislatures have jxiwer 
to do away with the kind of servitude which the public might 
claim to have, through user, in t 1m* provincial waters. In the 
Hritinh Columbia case, Lord Haldane expressly states, after citing 
a decision of the House of lairds in a ease of Malcolmttoti v. O'Dea,
10 H L.C. 493:—
e Since thut decision it lias been uni|uesti<med law that, since Magna 
Chai ta, no new exclusive fishery could be created by royal grant in tidal 
waters, and no public right of fishing in such waters, then existing, can be 
taken away without competent legislation.

Prior to Confederation the Parliament of United Canada 
was the owner of the fisheries and also had the power to make 
regulations regarding fisheries. By the* Act of 1807, the provinces 
retained all their proprietary rights in the fisheries, but the riglit 
to regulate the fisheries was given to the federal parliament.

1 cannot ltelieve that this applies to fisheries in lion-tidal 
waters only. The Im]>cria! parliament would not have taken 
away the provinces’ right to regulate those fisheries to give it 
to the Parliament of Canada. It would have left the provinces 
in possession of their powers over such waters. But it was 
thought that it was expedient to entrust the federal parliament 
with the regulation of the fisheries precisely Itecausc the fishing 
in tidal waters was a matter of general rather than of local interest.

If the provinces have not power to legislate with reference 
to the pretended right of the public to fish in tidal waters, the 
federal parliament certainly has not power to do so, except for 
regulating such right. Therefore, no parliament could legislate 
on the matter except the parliament of Canada, within the bounds 
1 have mentioned.

For these- reasons, I am of opinion that we should give an 
affirmative answer to the questions put to us. 1 am not speaking 
of the right of fishing in harliours, la-cause the questions do 
not mention harbours. On this point the decision of the Privy

9
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Council, given in 1898, is that harbours <lo not belong to the pro
vinces hut to the Dominion, and this is, doubtless, the reason why 
the Quebec government has not mentioned harbours in its ques
tions.

I make a reservation, however, and that is with respect to the 
3 mile limit from the shore, that is to say the sea territory or 
territorial sea. In the British Coli rnbia case, the Privy Council 
refused to pronounce upon that point Ix'cause it was considered 
that it was a question of international law upon which the national 
or municipal Courts should not express an opinion (p. 319). For 
that reason, 1 deem it my duty to refrain from answering that 
portion of the first question relating to the territorial sea, that is 
to say the waters of the sea bathing the shores of the Province to a 
distance of 3 marine miles from them.

I have now to say a word about an intervention by the Labra
dor company. That company claims to be the owner of the terri
tory of Mingan, on the north shore of the Gulf of St. Lawrence, 
and the lessee for 15 years, under a lease from the Quebec govern
ment, of the fisheries in the navigable waters of that seigniory 
and in the Gulf of St. I awrence opposite to it. It asks us to form
ally recognize the rights at issue in the answers the Courts will 
give to the questions submitted to it by the Quebec government.

We cannot comply with that request. The matter before us 
is not one of litigation, but of reference made by the government 
under a special statute. Consequently, we have merely to answer 
the questions submitted, without going beyond them. I under
stand that the Labrador company had a reason for intervening 
in the reference to watch its interests, but it cannot ask that its 
rights be formally recognized.

I append to these notes my answers to the questions sub
mitted :

Answer to Q. 1. The government of the Province of Quebec has 
the power, after having been thereunto authorized by the legislature, 
to grant the exclusive right of fishing, either by means of engines 
attached to the soil or in any other manner, in the tidal waters of 
rivers, streams, gulfs, bays, straits or arms of the sea of the pro
vince between high and low water mark. As to the waters in 
the open sea washing the coast of the province to 3 marine miles 
from the same, that is to say: the waters extending from low-water 
mark to the outer line of the said 3 marine miles, the under-
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signed is of opinion that he should not answer the question, 
owing to the declaration respecting that portion of the sea
waters by the Judicial Committee of the Privy Council, in the 
British Columbia reference, that such question is not within the 
competence of National Courts.

Answer to Q. 2. The legislature of this province can author
ize the government of the province, or a member of the 
Executive Council of the province, or any other person to grant 
the exclusive fishing rights described in the first question.

Answer to Q. 3. If there existed, in the past, any restrictions 
of the exclusive right of fishing in the tidal waters, and if such 
restrictions have been abolished, the fisheries in those waters are 
the property of the province after such alxdition, and the legisla
ture has the powers mentioned in the foregoing questions, as 
regards such fisheries.

This answer is given with the reservation already made re
specting the waters extending from low-water mark to the outer 
line of the 3 marine miles, f

Carroll, J.:—I concur in the answers given by the Chief 
Justice, except as regards the question of the 3 marine miles. 
/ am of opinion that the ownership of the fisheries between low- 
water mark and the outer line of the 3 marine miles belongs to the 
Province of Quebec. The province has, at the least, the right to the 
profits of the fisheries between low-water mark and the outer line 
of the 3 marine miles.

By sec. 109 of the B.N.A. Act, it was enacted that “all lands, 
mines, minerals and royalties belong to the province in which the 
san e are situate," and, by sec. 92 (5) and ( 13), that : “ In each pro
vince the legislature may exclusively make laws in relation to the 
management and sale of the public lands belonging to the pro
vince, and to pro|x»rty and civil rights."

But by sec. 91 (12). the exclusive legislative authority was 
given to the Parliament of Canada in relation to sea-coast and 
inland fisheries.

Under these sections, must the questions be answered which 
have been submitted to this Court.

The questions have already been discussed at length under 
Various aspects in the Fisheries case, [1898) A.C. 700, and two 
principles were clearly Jaid down which, in my opinion, are of 
great weight for the purposes of this consultation.
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1. By the B.N.A. Act, the full ownership of the fisheries was 
given to the provinces;

2. But to the federal parliament was given legislative auth
ority to make regulations in relation to the fisheries, an authority 
which does not do away with the right of ownership, since there is 
nothing to oppose the fisheries being provincial property while 
being at the same time subject to federal regulations which does 
not take away from the provincial legislature any legislative power 
within its competence in matters relating to civil rights and pro-

J perty.
It must also be borne in mind that there is a broad distinction between pro

prietary rights and legislative jurisdiction. The fact that such jurisdiction 
in resect of a particular subject-matter is conferred on the Dominion legis
lature, for example, affords no evidence that any proprietary rights with 
res|H;ct to it were transferred to the Dominion. There is no presumption that 
because legislative jurisdiction was vested in the Dominion Parliament, 
proprietary rights were transferred to it. The Dominion of Canada vas 
called into existence by the B.N.A. Act, 18G7. Whatever proprietary rights 
were, at the time of the passing of that Act. possessed by the provinces, remain 
vested in them, except such as are by any of its express enactments trans
ferred to the Dominion of Canada ([1808] A.C. p. 709).

The following paragraphs clearly shew that the questions, 
as then studied, covered all waters, whether tidal or not.

With these preliminary observations their Lordships proceed to consider 
the questions submitted to them. The first of these is whether the beds of 
all lakes, rivers, public harbours, and other waters, or any and which of them 
situate within the territorial limits of the several provinces, and not granted 
before Confederation, become under the B.N.A. Act. the property of the Dom
inion (p. 710).

The conclusion covered all the fisheries that could be claimed 
by the Crown.

Their Lordship pass now to the questions relating to fisheries and fishing 
rights. Their Lordships are of opinion that sec. 91 of the B.N.A. Act did not 
convey to the Dominion of Canada any proprietary rights in relation to fish
eries. Their Lordships have already noticed the distinction which must be 
borne in mind between rights of property and legislative jurisdiction. It 
was the latter only which was conferred under the heading: “Sea coast and 
Inland Fisheries" in sec. 91. Whatever projnietary rights in relation to fisheries 
were previously vested in private individuals or in the provinces respectively, 
remained untouched by that enactment. Whatever grants might previously 
have been lawfully made by the provinces in virtue of their proprietary rights 
could lawfully be made after that enactment came into force. At the same 
time it must he remembered that the power to legislate in relation to fisheries 
does necessarily to a certain extent enable the legislature so empowered to 
affect proprietary rights. An enactment, for example, prescribing the times 
of the year during which fishing is to be allowed, or the instruments which may 
be employed for the purpose (which it was admitted the Dominion Ia?gis-
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lature was empowered to pass), might very seriously touch the exercise of 
proprietary rights, and the extent, character and sco|h- of such legislation is 
left entirely to the Dominion legislature. The suggestion that the power 
might 1m- abused so as to amount to a practical confiscation of property does 
not warrant the imposition by the Courts of any limit u|x>n the absolute 
jxiwer of legislation conferred. The supreme legislative power in relation to 
any subject-matter is always capable of abuse, but it is not to lx* assumed 
that it will be improperly used; if it is, the only remedy is an appeal to those 
by whom the legislature is elected. If, however, the legislature purports 
to confer upon others proprietary rights where it possesses none itself, that, 
in their lordships' opinion, is not an exercise of the legislative jurisdiction 
conferred by sec. VI. If the contrary were held, it would follow that the Dom
inion might practically transfer to itself property which has, by the B.N.A. 
Act. been left to the provinces and not vested in it (pp. 712-13).

The line of demarcation between the Crown which possesses 
and the Crown which regulates is thus laid down clearly and in 
such a manner as to take away all possible proprietary right 
from the Crown in the right of the dominion.

The federal government and that of Quebec do not agree 
upon the meaning of that judgment. The former maintains 
that it does not apply to sea-coast fisheries; the latter that it 
covers all sea, coast and river fisheries.

After the adoption of a temporary modus vifyndi, the case is sub
mitted to us for examination and opinion under arts. 579 and 
following of R.S.Q. 1909. What contributed to setting aside the 
modus vivendi was another judgment of the Privy Council (15 
D.L.R. 308, [1914] A.C. 153), in relation to the ICC. fisheries. 
It was decided there that, inasmuch as English law had been 
introduced in the Province of British Columbia before it entered 
the Confederation in 1871, the public had the right to fish in tidal 
waters and, consequently that waters do not belong to the pro
vince and that sec. 109 of the B.N.A. Act could not apply to it. 
Hence the conclusion that the provincial legislature has no right to 
legislate in relation to fisheries under sec. 92 of that Act, but that 
such right belongs to the federal parliament.

Of course this latter judgment is binding upon us, but with 
deference, can we not suggest that sec. 109 wras intended to mean 
that the provinces have acquired the ownership of the fisheries— 
even as limited by the acknowledged right of user by the public— 
as there seems to be no reason in law against it?

All the more so that sec. 109 of the B.N.A. Act gives partial or 
limited rights of ownership to the provinces since it says:—

All lands, mines, minerals and royalties belonging to the several provinces 
of Canada, Nova Scotia and New Brunswick at the Union, and all sums then
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due or payable for such lands, mines, minerals or royalties, shall belong to the 
several Provinces of Ontario, Quebec, Nova Scotia and New Brunswick in 
which the same are situate or arise, subject to any trusts existing in respect 
thereof, and to any interest other than that of the province in the same.

All the more so again that the right of user by the public 
under Magna Charta is in many places but a comparatively small 
portion of the fisheries, liecause no right is given to catch fish by 
means of engines fixed to the soil as recognized in the following 
expression of opinion by Lord Haldane (15 D.L.R. at 317):—

It will, of course, be understood, that in shaking of this public right of 
fishing in tidal waters their Lordships do not refer in any way to fishing by 
kiddles, weirs or other engines fixed to the soil. Such methods of fishing in
volve a use of the solum, which, according to English law, cannot be vested in 
the public, but must belong either to the Crown or to some private owner.

Neither is any right given to make use of the banks or shores.
In England the public have not at common law as incidental to their right 

of fishing in tidal waters, the right to make use of the banks or shores for 
purposes incidental to the fishing, such as beaching their boats upon them, 
landing them, or drying their nets there, though they can do so by proving a 
custom from which such a grant may be presumed : (.Encyclopaedia Britannica, 
Fishing, p. 435, col. 1).

The foregoing reasons are therefore sufficient, in my opinion, 
to conclude that if the right of fishing exists for the public, there 
remains something in tidal waters that can be the object of a 
proprietary right. Even if there were only those fisheries with 
engines fixed to the soil, they would suffice to constitute the pro
vincial domain from a legal i>oint of view, and to make the same 
substantial through the profits they may yield.

The judgment of the Judicial Committee in Ontario Mining 
Co. v. Seybold, [1903] A.C. 73, would justify this interpretation 
because, under the same section, it declares that the Indian Reser
vation belonged to the province although it had been and remained 
subject to a privilege for hunting and fishing in favour of the 
Indians.

In other words, would not the fact of its being impossible for 
the Dominion of Canada to acquire, be recognized even as regards 
fisheries subject to the right of user by the public? And, if the 
provinces have not remained owners, the fisheries would thus 
belong to nobody because the Dominion could have only the right 
to make regulations.

The fact must not, however, lie lost sight of that, in the case 
submitted to us, a conclusion favourable to the province would
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not he contrary to that judgment of 1914, because the circum
stances are different.

After the judgment in the British Columbia ease, the Govern
ment of Canada published a notice in the Official Gazette stating 
that, from January 1, 1915, it would take all fisheries in tidal 
waters under its control.

The Quelnr government at once gave notice that it intended 
to exercise the rights recognized by the judgment of 1898 which, 
it claims, are not affected by that of 1914, owing to circumstances 
being different in the two provinces. In order to avoid that con
flict, it was decided to have recourse to the present reference. 
The answers to Ik* given seem to me to depend on the following 
facts: Does French law apply in the matter submitted, and to what 
solution does it lead? Has French law been altered by our 
statutory law; what was the latter at Confederation; what has 
our statutory law been since Confederation, ami what is its 
bearing upon the questions to l>e élucida Uni?

If, according to French law, not altered by the Ordonnances 
des Eaux et Forêts (1999), nor by that of the Marine (1991)— 
never registered in New France—or if, under our statutory law, 
those fisheries Monged to the Crown in an absolute* manner, 
without any right of the public to fish in them as is done in Eng
land under the common law since Magna Charta, the ownership 
of those fisheries is, by sec. 92, already mentioned, in the province 
and the latter's claims would again be justified.

If, on the contrary, according to English law, supjx>sing it to 
apply, or according to our statutes, the public had, on July 1, 
1897, a right of user limiting the ownership of the Crown and 
opposing its granting exclusive rights, that ownership would not 
have been given to the province by the B.N.A. Act, and would 
have belonged to the central power.

It would be the same if it had to be concluded that the owner
ship of fisheries belonged to the King solely by a higher royal pre
rogative, making English law apply. Although it is not essential 
to the solution of the question to shew that by the Quebec Act 
(1774) French law was put in force in our province in such man
ner as to govern fisheries in tidal waters, it is proper that such 
aspect of the case be discussed.

No one contests the introduction of French law in Queljec at 
the cession of the country, in so far as it applies to property and
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civil rights. Rut it is objected : 1. That,‘as the fisheries belong 
to the Crown by royal prerogative, they are governed by constitu
tional law; 2. That the attribution of such fisheries does not come 
under the civil law but under public law, that is, English law. 

y In the first alternative, supposing that the ownership of the 
fisheries does not belong to the Crown on the principle that 
ownership of the soil carries with it the right of fishing in the 
waters covering it and originates in a royal prerogative—a very 
disputable pretension—it would still be necessary to make a 
distinction between the higher ami minor prerogatives and to 
end by adopting the latter as the source of the right to be estab
lished, and then the civil law would always apply, as there is no 
higher prerogative governed by the conqueror’s law.

The following extract from the factum of the province bears 
out this opinion indisputably:—

“The royal prerogative is defined by Blackstone as: ‘that 
special preeminence which the King hath over and above all other 
persons and out of the ordinary course of the common law in right 
of His royal dignity.’ ” (Chitty, Prerogatives, p. 4; (» Hals’ Laws 
of England, p. 371.)

Therefore, in order that there be a prerogative, the privilege 
must he one which the King has as King. The rights he possesses 
on the same grounds as his subjects are not prerogatives. “Now, 
the King’s right to the fisheries on public lands, whether covered 
by tidal or non-tidal waters, is a right he possesses as owner of the 
solum like the owner of any solum covered by water.”

That this proposition is well founded is the necessary con
clusion resulting from the judgments of the Privy Council in the 
two cases of the Att'y-Gen'l of Ii.C. v. Att'y-Gen'l of Canada: 
one reported in 14 App. Cas. 2115, and the other, referred to above, 
reported in [1914] AX’. 153, 15 D.L.R. 308. Both related to 
the “railway belt” granted by British Columbia to Canada. 
The first is dealt with by Lord Haldane (15 D.L.R. at 310). By 
that first judgment, Lord Watson had decided that the grant of 
the “railway belt” by British Columbia to Canada did not 
include the rights in that territory belonging to the Crown as of 
prerogative right. Consequently, the grant did not include the 
precious metals belonging to the Crown by right of prerogative. 
Lord Watson’s judgment was not disapproved of by Lord Hal-
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dane in his judgment of 1914, and yet, speaking for the Privy 
Council in the latter case, he ruled that the transfer of the “rail
way belt” included the fishing rights. Thus, the right of fishing 
is not a prerogative like the right to precious metals, but a mere 
ordinary right. In this same judgment of 1914, Lord Haldane 
expressly says that the right of fishing belongs to the Sovereign 
because he is the owner of the solum as in the case of any land 
covered by water.

The second question is whether the Crown derives its right to 
the fisheries as an attribute of ownership of tlie Warn covered by 
the water, which would bring it under the rules of civil law. 
On this point, I am of opinion that the answer must be in the 
affirmative, as stated by Lord Haldane in the case above men
tioned. The fact of art. 399 of our Civil Code saying: “ Property 
belongs either to the Crown or to municipalities or other corpora
tions, or to individuals. That of the first kind is governed by 
public or administrative law”—does not alter the position, since, 
with the exception of the higher royal prerogative, the law of 
the conquered continues to apply so long as it has not 
been amended or replaced, as Lord Hanstield decided in Campbell 
d1 Hall (Houston, Constitutional Documents of Canada, p. 79; 
20 State Trials, pp. 238 and 323; 10 Hals. Laws of England, 
p. 500; Chitty, Prerogatives, pp. 29 and 30).

Art. 588 of the Civil Code, touching things which are the pro
duce of the sea and which never had an owner, does not relate to 
fisheries, nor does art. 585: “There are things which have no owner 
and the use of which is common to all. The enjoyment of these 
is regulated by laws of public policy.” Nor in art. 587: “The 
right of hunting and fishing is governed by particular laws sub
ject to the acquired rights of individuals” can arguments be found 
contrary to the conclusions resulting from the above principles.

It must, therefore, be concluded that French law, introduced 
in the colony by the ordonnance of l(Ki3, was in force at the con
quest, and that it must contribute to elucidating the questions 
submitted in so far as it may apply thereto.

The reasons given by the Supreme Court in the Fisheries 
case (2ti Can. S.C.R. 444), justify this opinion, establishing 
moreover that French law differed from English law regarding 
the right of fishing which the latter recognized as belonging to 
the public.
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Girouard, J., said, p. 548:—
The old French law, followed in la Nouvelle France, never made the 

distinctions of the Fnglish common law as to tidal and fresh navigable waters, 
and laid no restriction upon the power of the King to make fishing grants, 
except with regard to navigation. At the time of the treaty of cession the 
law of France had been changed in some respects; the sea-coast fisheries had 
been declared free to the French people by the Ordonnance de la Marine of 
1081, but this ordonnance as well us the Ordonnance den t'aui of 
1009, and other subsequent statutes on the same subject which will be found 
collected in Guyot, vo. Pêche, were never in force in Canada for want of regis
tration by the 8u|>erior Council of Qu<*lx*c. as being unsuitable to the con
dition of the colony. Before the cession to Great Britain in 17(13, the King 
was therefore the sole owner of the foreshore and the beds and banks ot all 
navigable and floatable rivers and of the fisheries therein, subject to the public 
right of navigation and of fishing wherever no exclusive grant had been 
made. This public right was a statutory right which could be inter
fered with only by legislative authority. Nttc ordonnances of Feb. 1415, art. 
079; May 1520, arts. 1, 2, 3; Jan. 1583, art. 18; I Humbert, vol. 8, p. 427; 
vol. 12. p. 173; vol. 14, p. 520. The public right of fishing was a mere royal 
grace or favour which could be ended by the Crown.

And Sir Henry Strong, C.J. (p. 528):—
What has lx •en so far said has reference only to the provinces other than 

the Province of Quebec. With regard to that province the right of fishing in 
waters which are in fact navigable and floatable de|>ends altogether on the old 
law of France, the ancient law of the province. By that law all waters of 
this class belonged to the domain of the Crown, and the public enjoyed the 
right of fishing therein subject to the prerogative of the Crown to grant, 
at its pleasure, exclusive rights of fishing to individuals, 'fins prerogative 
is now vested in and can only be exercised by the Crown in right of the pro
vince. I refer on this head to Pothier (Bugnet edition) Traité de la propriété.

It would be easy to add many other authorities; to cite a 
number of concessions of seigniories by the French Kings with 
exclusive fishing rights on the St. Lawrence at places covered by 
water at high tide; to cite also many grants of exclusive fishing 
privileges clearly showing that there was no doubt as to the 
Sovereign’s domain. 1 must say, however, that although the 
French law aids the solution of the question, it is not indispensable 
for coming to the conclusions arrived at by the Court. It is 
practically needless also to give an opinion as to whether the 
Ordonnance deMoulins was ever put in force in Canada; and 
also whether under the but little plausible pretext that the fisheries 
formed part of the royal patrimony mentioned in the ordinance 
it prohibited the alienation of the vast territories acquired by the 
French Kings in America. It would, however, be extraordinary 
that such a conclusion should have to be arrived at. In that case 
all grants to companies, particularly that to the Company of the
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Hundred Associates, and all the seignorial concessions would have 
been given without the right to do so. Would that not l>e inter
preting a wise law intended for the protection of the royal domains 
in France against indiscreet alienations in such a way as to produce 
an unjust rule hampering the development of the colonies without 
the least advantage?

The following paragraph from the ordinance confirms this 
reasonal >le deduct ion :

lx* chmiiiine de notre Couronne est entendu celui qui est cxjrreHsémenl con
sacré uni cl incorporé A notre Couronne ou qui u été tenu et administré par nos 
receveurs et officiers par l’espace de dix ans et est entré en ligne île compte.

I now come to the examination of our statutory law. Has it 
differed in a marked manner from French law from the conquest 
to Confederation? Has it recognized the privilege of the public set 
down in Fnglish law since Magna ( harta?

The first statute regarding the fisheries is that of 1788. With
out mentioning the Crown’s right to grant fishing liaises, it certainly 
does not recognize any right of fishing in favor of the public as 
clear and as general as that recognized in England. That right 
was not recognized, for instance, in all tidal waters, as shown 
by the following extract :—

That nil His Majesty’s subjects shall peaceably have, use and enjoy the 
freedom of taking bait, and of fishing in any river, creek, harbour or road, with 
liberty to go on shore on any part between Ca|>e Cat on the south side of the 
Itiver St. Lawrence, and the first rapid in the river of Restigouche, above the 
Islands that he higher up than the New Mission in the said river which empties 
itself into Chaleurs Bay within this province, and on the Island of Bonaven- 
ture for the purpose of salting, drying and curing their fish, and they may cut 
down wood and trees there, for building, making, mending or repairing stages, 
flakes, hurdles, huts or cook-rooms, and other things that may be necessary 
for curing and preparing their fish for exportation, and all other things that 
may be useful to their fishing trade, without any hindrance or interruption, 
denial or disturbance; from any person or |>ersons whatsoever.

Besides the limitation of territories, there is also the following 
restriction: “Provided they are unoccupied by any other person, 
or are not, in this and the preceding cases, private property by 
grant from His Majesty or by grant liefore the year 17fi0.”

The next Act, with as general a bearing, is that of 1824, con
taining t he same provisions more amply expressed. Then we come 
to the statute of 1857, for the intermediate legislation refers only 
to local questions and to details. That Act is a consolidation of all 
the previous fishery laws. It grants the right of fishing in all 
harbours, bays, etc., to His Majesty’s subjects with the following
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restrictions: “Rut nothing contained in see. 5 shall affect private 
property or prevent the Crown from disposing or taking possession 
of any public land or beach so occupied for fishing purposes.”

The rivers in the King’s Posts are reserved and licenses may 
be granted therein. The Act of 1858, which is also equivalent to a 
consolidation, always reserves the absolute domain over all the 
rivers in the King’s Posts and even in all navigable waters, since, 
for the first time, it is declared in it that :—

The (iovernur-in-Council may grant special fishing leases and licenses on 
lands In-longing to the Crown, for any term not exceeding 9 years, and may 
make all and every such regulation or regulations as may lx- found necessary 
or expedient for the I letter management and regulation of the fisheries of the 
province.

That legislation was incorporated in the Revised Statutes of 
1859.

Then comes the Act of 1805, which, , might serve as a 
basis for the lient to be rendered because whatever restric
tions may have previously existed, that Act of 1805, which was in 
force at the time of Confederation, left full domain over the 
fisheries^]) tidal waters to the Crown with the incontestable power 
to grant exclusive licences. For I am sure we ‘termine
this question, even if it were necessary to forego my interpretation 
of the judgment of 1898, supported by that decision respecting 
British ( 'olumbia in which the Privy Council decided that, in order 
to give a province the ownership of fisheries in tidal waters within 
its territories under sec. 109 of the Confederation Act, it is 
necessary that at the time when the Province was confederated 
such fisheries s' 1 not have been subject to any privilege for 
the benefit of the public. British ( 'olumbia lost its case because 
it was declared that the privilege of English law, in force since 
Magna Chart a and which was introduced in that Province, 
existed and created that restriction there. Here, we must come 
to the conclusion that the French law which governed the owner
ship of those fisheries, and which was in force in the Province of 
Quebec both before and after the conquest, never restricted the 
royal domain by a similar reservation. When we r have the 
certainty that such domain existed in its entirety by the statute 
of 1805, the irresistible inference is that the province is the owner 
and possesses tin- legislative authority proceeding from its pro
prietary right.

Neither the legislation adopted since 1807, nor the control
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assumed by the Parliament of Canada over the ownership of 
certain fisheries for several years have, in my opinion, had the 
effect of altering the situation or of extending the right acquired 
by the Confederation Act to the detriment of the province. It is 
therefore needless to analyse that legislation. -------

In view of the answer to the general question flowing from 
the reasons I have just set forth, the question relative to fishing 
with engines attached to the soil seems to me to present no more 
difficulties.

Neither can fishing lietween high and low-water mark and in 
rivers, estuaries, gulfs, bays and arms of the sea forming part of 
Canada, give rise to serious difficulties.

The Crown is owner of the soil and, consequently, the fisheries 
there belong to the province. Nevertheless a serious problem 
arises with reference to the area within the 3-mile limit. Although 
there is a controversy with regard to ownership by the Crown, it 
seems to me more logical to conclude in the affirmative, at least 
with reference to the profits of the fisheries. The weight of the 
authorities seems to me to be in that sense, notwithstanding the 
judgment in the ease of Uteg. v. Keyn (1876) 2 Ex. I). 63) where 
the Judges were, nevertheless, divided. (Vol. 28, Hal’s, Laws of 
England, vo. Waters and Watercourses, p. 36U, No. 653 and notes).

The doctrine is there summed up as follows: The soil of the sra between the 
low-water mark and so for oui to sea as is deemed by international law lu be 
within I he territorial sovereignty of the Crown, is claimed ns the projierty of the 
Crown although outside the realm. The soil of the bed of all channels, 
creeks and navigable rivers, bays and estuaries, as far up the same as the tide 
flows, is jtrimd facie the projjerty of the Crown. The Crown also claims 
to be entitled to the mines and minerals under the soil of the sea within these

Vat tel, Droit des Cens, edit. 1863, 289 in fine, pp. 582 and 187, 
p. 576):

Aujourd'hui tout l'espace de mer qui est à la portée du canon, le long des 
côtes, est regardé comme faisant partie du territoire; et pour cette raison, un 
vaisseau pris sou le canon d'une forteresse neutre n’est pas de bonne prise.

Les divers usages de la mer, près des côtes, la rendent très susceptible de 
propriété.

Holmesdord, Droit International Public (Traduction fran
çaise) pp. 105 and 106:—

I.a doctrine exprimée dans ces autorités est contraire à ce qui a été décidé 
par la majorité de la Cour dans Reg. v. Keyn (2 Ex.D., p. 124). Il ne faudrait 
pas oublier cependant qu'une minorité de la Cour qui comprend entre autres 
bord Coleridge ; Brett; Amphlett, JJ., ainsi que Grove et Lindley, JJ., a 
exprimé l’avis que la mer, dans les trois milles de l'Angleterre, forme autant
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partie du territoire du royaume que la terre ferme elle-même. D’ailleurs 
à l’endroit cité par Halsbury (Vol. 28, p. 300) on trouvera plusieurs décisions 
affirmant un princqx‘ contraire à celui reconnu dans lie g. v. Keyn.

In addition, at the place cited by Halsbury (vol. 28, p. 300) 
several decisions will be found affirming a principle contrary to 
that recognized in Keg. v. Keyn.

Moreover, shortly after the judgment in Keg. v. Keyn, the 
Imperial parliament passed a declaratory Act, called “The Terri
torial Jurisdiction Act,” 1878, 41-42 Viet., eh. 3, completely 
destroying the effect of that judgment

Dalloz, p. (>, No. 21, tells us, according to that principle, that :
Tout et at dont les côtes sont haiénées par la marée a un droit exclusif sur 

la partie de la mer qui peut être défendue du rivage et n’a aucun droit au 
delà. L’étendue qui jieut être défendue du rivage est ce qu’on appelle la 
mer territoriale.

Fabreguettes, Traite des Eaux, vol. 1, p. 470:—
Bien que la mer n'appartienne à personne, qu’elle soit un res nullius, 

|K>urtant, d’après les régies du droit des gens, il est admis que chaque état 
exerce un pouvoir privatif et de indice dans ses eaux territoriales qui se différ
encient ainsi de la haute mer . . . on entend par eaux territoriales, la 
portion de mer qui borde les côtes de l’etat à une distance déterminée par les 
traités à trois milles géographiques à partie de la laisse de hase marée.

The Act 14-15 Viet., ch. 03, whereby the Imperitd parliament 
declares that the Baie des Chaleurs is comprised in the Province 
of Quebec and in that of New Brunswick, can also serve to 
support the opinion I adopt.

The question is, moreover, of no importance even according 
to those who maintain that it is merely a* mat ter of jurisdiction 
and not of proprietary right with regard to the soil; there is no 
controversy respecting the ownership of the fisheries. Even in 
England, where the King cannot exclude his subjects from that 
fishing, aliens are nevertheless excluded. (14 Hals. Laws of 
England, p. 633, No. 1411 and note).

But all the French authors are not in favour of ownership.
Thus Fusier Hermann (Vo Mer Territoriale, no. 7) says:—
Pour résoudre la question d’une manière raisonnable il ne faut pas j>erdre 

dcj\u% que l’etat riveraine, a sur la mer territoriale, non un droit de propriété, 
mais un simple droit de juridiction et de surveillance, dans le but d'assurer sa 
défense et de protéger ses intérêts économiques. No. 15: De ce que la mer 
territoriale est réputée faire partie du territoire, il résulte que l’etat y exerce en 
général tous les droits découlant de la souveraineté; ainsi le droit exclusif de 
pêche, au sens le plus large du mot (poissons, coquillages, huitres, jjerles, 
coi aux, varach) sauf dérogation exceptionnelle expresse en faveur d'une autre 
puissance; le droit de réglémentation et de juridiction, l’administration de la 
police, socialement de la police sanitaire, celle des douanes; la réglémentation
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sociale <lu pilotage, des signaux, (les naufrages et des sauvetages, du droit de 
décider de l’admission des navires de guerre étrangers dans les ports et rades; 
le droit de régler le cérémonial maritime.

That question of the 3-mile limit must, like the others, lie 
decided in the affirmative. It in nowise affects the rights of the 
federal government with respect to trade and navigation, nor 
respecting the regulation of the fisheries, even if we agree to decide 
for the ease now liefore us, whether the fisheries in those territorial 
seas Iwdong to the province as a domain which can be exploited 
to its own profit. Whatever alternative may Ik* chosen, it seems 
to lie that it must be said that they belong to it according to the 
spirit at least of the Confédéral ion Act interpreted by the judgment 
of 1898, which says that the Dominion has no rights of ownership in 
t he fisheries except in such as may be carried on in public harbours. 
This conclusion, naturally, does not exclude the Dominion’s 
jurisdiction for all purposes within its competence. It seems 
to me, therefore, that it may be legitimately concluded that all 
existing rights in the fisheries, even within the three-mile limit, 
belonged to the province !>efore Confederation and that the 
B.N.A. Act has not had the effect of taking them away from it. 
Of course an exception must be made regarding territory com
prised in public harbours, which are declared to be the property 
of the Dominion by the same judgment ([1898] A.C. 700 at 711).

With regard to public harbours their Lordships entertain no doubt that 
whatever is properly comprised in this term became vested in the Dominion 
of Canada. The words of the enactment in the 3rd schedule are precise. 
It was contended on behalf of the provinces that only those parts of what 
might ordinarily fall within the term “harbour" on which public works had 
been executed Irecame vested in the Dominion, and that no part of the bed of 
the sea did so. Their Lordshijw are unable to adopt this view. The Supreme 
Court, in arriving at the same conclusion, founded their opinion on a previous 
decision in the same Court in the ease of Holman v. (Sreen, 6 Can. 8.C.R. 
707, where it was held that the foreshore between high and low-water mark 
on the margin of the harbour became the property of the Dominion as part 
of the harbour.

I am therefore of opinion that, with the restrictions that could 
be imposed by international law, and the others I have just pointed 
out, an affirmative answer must be given to the questions sub
mitted to us.

Trenholme, J.:—I am of opinion to answer all the questions 
affirmatively. The Crown in the right of the province has the 
exclusive beneficial title to all lands in the province, not only down 
to low-water mark but out to the outei line of the 3-mile limit,
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to it in ownership or control.
The Civil Code, the R.X.A. Act and the jurisprudence and 

authorities cited, in my opinion, support the above view.
Livergne, J. Lavebgne, J.:—I am of opinion that an affirmative answer 

be given to the three questions submitted.

•

Cross, J.—(dissenting)—In substance, a decision is asked for 
upon the question whether or not the government of the Province 
of Quebec has power, with the authority of the legislature of the 
province, to make a grant of the exclusive right of fishery in tidal 
waters in the province. That is a summary of questions numbers 
one and two of the reference.

The rights of the province are thost1 indicated in secs. 92 and 
l(M) of the B.N.A. Act, 1807. In sec. 92 the legislature of the 
province is given exclusive power to make laws in relation to 
matters coming within several classes of subjects, one of which 
classes is: “The management and sale of public lands belonging 
to the province and the timber and wood thereon, ” and another of 
which is:—“Property and civil rights in the province.”

The effect of sec. 109 is that lands in that part of the old 
Province of Canada which is now the Province of Quebec, which 
belonged to the old province now “lielong” to the Province of 
Quebec.

The rights of the Dominion are declared in sec. 91 of the Act. 
They consist in the right to make laws in relation to all matters 
not coming within the classes of subjects assigned to the legisla
tures of the provinces, and, in particular, the exclusive right to 
legislate upon all matters coming within certain classes of enum
erated subjects, three of which classes are:—2. The regulation of 
trade and commerce; 10. Navigation and shipping; and 12. Sea 
coast and inland fisheries.

The question before us can lx* decided and should lx* considered 
and decided upon a construction of the relevant provisions of the 
Act itself. So considered, it is not difficult of solution.

This is so, notwithstanding that an appearance of confusion 
has been created because counsel, in argument, have travelled 
away from the Act and dissipated their energies in making con
trasts between expressions of judicial opinion in the previous
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decisions or in attempts to reconcile these decisions. That was 
unnecessary. K. B.

1 consider that the legislature of the province has not power pK 
to grant or to authorize the executive government to grant the Qvkhbc

* 1'ISHERIEH
exclusive right of fishery in tidal waters.

< i
The argument for the province is, in substance, that a fishery 

is part or an accessory of the soil or bed under the water; that it is 
consequently property, and that the province can make exclusive 
grants of property.

In my opinion, there is a twofold error in this reasoning.
In the first place, while it is true that sec. 91, which places 

fisheries within federal jurisdiction, did not transfer property to 
the Dominion, it nevertheless did give the Dominion exclusive 
authority to make laws in relation to fisheries. Counsel for the 
province are in error when they ask us to read the words: ”12.
Sea coast and inland fisheries,” in see. 91. as if they were “ 12. The 
regulation of sea coast and inland fisheries”. The Act must lie 
taken as it stands and should not Ik* cut down in any way. Allow
ing to the province its full jurisdiction over property and civil 
rights it is still clear that when it not only makes a grant of pro- 
perty or of right of use of property, but goes further and claims 
a right to determine that the grantee shall have the exclusive right 
of fishery in virtue of the grant, it is going outside of its jurisdiction 
over property and into the jurisdiction of the Dominion over 
fisheries. It is just as if it were to make a grant of the exclusive 
right to do a banking business or ojx*rate a mint in a specified 
locality.

The second error is in the assertion or assumption that a 
fishery is identified with or, so to speak, part of the soil of the tied 
over or upon which it may Ik* set up. While there might Ik* some
thing to Ik* said in support of that view as respects fisheries in 
non-tidal navigable waters, it docs not hold good as respects 
fishery in tidal waters.

I take it to lx? well-established that the mere ownership of the 
soil under tidal waters does not give the owner any right to exclude 
the public from fishing there, though the owner may |x*rhaps fish 
with weirs or fixed erections. Moore : Foreshore, 722.

If one were to take the headnote of the report in Alt'y Gen'l for 
B.C. v. Att'yGen'l for Canada, [1914] A.C. 153 (15 D.L.R. 308), asis
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an accurate summary of what was there decided, it would appear 
there also to have been considered that the right of the public 
to fish in the sea tloes not depend upon any title in the Crown 
to the subjacent lands. If the headnote is too sweeping in form 
of expression, it would appear from the report itself to have béen 
considered that fishing rights prima facie go with the property in 
the solum. Rut, in the case of tidal waters (whether on the fore
shore or in estuaries or tidal rivers) the exclusive character of this 
title is qualified by another and paramount title which is prima 
facie in the public. ^

And it is added that “Neither in 1807 nor at the date when 
British Columbia became a mendier of the Federation was fishing 
in tidal waters a matter of property.”

But counsel for the province say that holding cannot 
apply to the case of Quebec, because the law of France had been 
continued in force here, and because, according to that law, the 
public light of fishing does not exist, but, on the contrary, the 
right was in the King of France and has passed to the Crown of 
Great Britain in right of the province.

To that I consider that it may lie said that the cession of 
Canada to Great Britain replaced a King who sometimes assumed 
to giant rights of fishery in tidal waters by a King who had no 
such prerogative, and that it is quite consistent with the contin
uance in force of the French law in general. That would seem to 
have been the opinion of the Supreme Court of the United States 
upon a contention that a similar right had passed from the King 
of Spain to the Government of the United States, Hollurs v. 
Hagan, 3 Howard 212, at p. 225, citing Vattel B.C., 19, s. 210.

It might also be said to have been the better opinion in Fiance 
that the King in assuming to make such concessions of rights to be 
exercised in tidal waters, acted in disregard of law rather than in 
accord with it.

The distinction lietween la pêche maritime and la pêche fluviale 
was recognized there long before the time, early in the nineteenth 
century, when the law on each of these subjects was separately 
codified.

In Dalloz. Rep. V. des “Pêche Maratime,” we read:
2. La mer est le domaine de tous, communia sunt haec; aer aqua pro 

fluens et mari. Par une conséquence nécessaire, les lois romaines déclarent 
que le droit de pêche fait partie de ce domaine public: Flumina autem omnia
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et port us publics sunt, ideoque jus piscandi commune est omnibus, in |x»rtu 
flumihus(|ue (Ins. tit. De rerum divis, §1). Si quis me prohibeat in man 
piscari, vel overricurum . . . ducere, an injuriarum judicio possim 
cum convenire? (Dig. tit. 10, de injuriis. §13). Ce droit, comme celui de hi 
pêche fluviale, fut longtenqw usurjK1 en France par la féodalité.

I consider, moreover, that even if it could he said that la pêche 
maritime under the French regime was not a public right hut 
something which could be made the subject of a royal grant, it was 
nevertheless an effect of the cession of New France to Great
Britain that that public right became exerciseahle in the tidal 
waters of Canada as in all other British Dominions.

1 therefore conclude that counsel have failed to demonstrate
the existence of a difference in the matter in question between the 
law of Quebec and that of British Columbia or to establish that a 
fishery in tidal water which is not property in British Columbia is 
property in Quebec. And when once it cannot be shown to be a 
property light, the foundation of the argument for the province is 
seen to be non-existent.

That is the second error to which I have referred.
It may be added that the provisions of the Acts 20 Viet., ch. 21, 

and 29 Viet., ch. 11, cited to us by counsel for the Dominion, also 
make against the contention of counsel for the province that the 
public right of fishery did not exist in Quebec before Confederation.

That contention, moreover, is inconsistent with the provisions 
of our Code to the effect that things which are the produce of the 
sea and which never had an owner belong, by right of prehension, 
to him who appropriates them (Art. 588); and that the 
“enjoyment ” of things which have no owner and the use of which 
is common to all, is regulated by laws of public policy (Art. 585) 
and that the right of fishing is governed by particular laws of 
public policy, subject to the legally acquired rights of individuals. 
(Art. 587). Those provisions also make it clear that in law a right 
of fishing is contemplated as something distinguishable from 
a title to land or to the use of land.

I also take it that the civil law is not our law of public policy 
or what it would be better to call “public law,” so far as it liears 
upon fishing in tidal waters particularly if regard be had to sec. 
21 of the B.N.A. Act, 1867.

I have said that the provincial legislative power over the 
subjects of property and civil rights in the province does not 
involve the existence of such power over the subject of fisheries,
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a subject which is rather of the nature of a commercial pursuit 
than one of property. That can l>e made clear by illustration 
of the way in which assertion of the provincial right would work 
out in practice. The power of the province being dependent upon 
property would cease to exist when the right of property would 
cense to exist. Whenever an exclusive grant would have been 
made, the power of the province would pro tanto lapse and nothing 
would remain to the province..

The Act before us is, however, one which apportions legislative 
and executive power, and I consider that it is not of the nature of 
legislative and executive power to exhaust itself by the first 
exercise of it and to be thus subject to piecemeal extinction or to 
be effective in some places in the province but non-existent in 
others.

Having arrived* at the conclusion above stated upon the 
summarised question as to the right of the province to make a 
grant of the exclusive right of fishing, a few observations may l>e 
added as to what distinction, if any, should be made between 
fishery over the beach above the line of low tide and fishery outside 
of that line.

Here it would seem necessary to take account of rules of 
international law. The lied of the sea, like the sea itself, is 
res communis. It is only the shore and not the bed which our 
code includes in the Crown domain (Art. 400). Hut it is recog
nized in international law that a state may exercise sovereignty 
over coastal waters. That right is grounded upon the right of 
self-defence: defence against hostile aggression, and protection 
of its commerce, navigation and fisheries. It is in respect of these 
rights or subjects that territorial sovereignty is exercised over 
the bed of the sea under coastal waters, the soil itself being never
theless regarded as being outside the realm.

We have seen that these rights or objects, namely: naval 
service and defence, regulation of trade and commerce, navigation 
and shipping, and fisheries are all classes of subjects assigned to 
Dominion jurisdiction. They include all the matters in respect 
of which there can be occasion to speak of a title of the bed of the 
sea, I would therefore say that outside the low-water line in so far 
as there may l>e such a thing as title to underlying land, it has 
passed to the Dominion as an incident of jurisdiction over the
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classes of subjects which 1 have just enumerated. Above low- 
water mark or low tide, the beach or land is available for all 
purposes for which land so situated can t>e used, and provincial 
jurisdiction accordingly exists, subject to exercise of the public 
right of fishery in the water over it when it is under water and to 
navigation and naval defence.

Rut, as regards the bed or soil outside the line of low tide, 
that appears to me, to employ a homely illustration, to be like the 
naked ownership of the bottom of a vessel of which somebody else 
has the eontrol for all useful purpose, in other words, to be a 
</ uu ntitc néfili(i(’(iblc.

It may be said that that is an arbitrary conclusion and that 
there is no sound reason, when distinguishing between Dominion 
and provincial legislative power, to make a division between what 
is inside and what is outside of the line of low tide. The answer 
is that we must give proper effect to the provisions of the Act and 
the distinction above indicated appears to me to be better than 
any other which has been suggested.

1 would accordingly say. in answer to the first and second 
questions: That the legislature of the province cannot authorise 
the government or a member of the executive council to grant an 
exclusive right of fishery in tidal water, cither between the lines of 
hi(jh ami low tide or outside the line of low tide, nor can such an 
exclusive right lx* granted by the government of the province or 
by a member of the executive council. Rut the legislature may 
authorize the making of exclusive grants of the beach land above 
the line of low tide and of the right to erect weirs and other fishery 
structures thereon, but so as not to impede or interfere with the 
public right to fish everywhere in tidal water or with rights of 
navigation and of naval defense, upon being thereto authorised, 
the government or a member oi the executive council may make 
such grants of leach lands. «-

I would say, in answer to the third question, that I do not find 
that the case therein stated has in fact arisen.

I consider it opportune to add the following observations 
upon a criticism by counsel for the province of the case sought 
to be made out for the Dominion. The substance of that criticism 
is as follows: The Dominion is given the same legislative power 
over inland fisheries as over sea coast fisheries. To establish its
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ground in the matter of sea coast fisheries, it relies upon the public 
right of fishery as known in Great Britain—that public right 
extends only to fishery in tidal waters. It is therefore inadequate 
to supjiort the right in inland waters. Therefore it does not help 
to show what parliament intended and it can at least lie said in 
opposition that parliament did not intend to give one kind of 
legislative power over sea coast fisheries and another over inland 
fisheries. All that 1 would say in regard to this criticism is that 
the view taken in Great Britain, which draws the line of distinction 
between tidal and non-tidal waters, does not appear to lx* grounded 
upon principle. It is the outgrowth of conditions in England.

Conditions here are such that the line of distinction is not 
to be drawn in the same way. 1 consider that the public right 
of fishery exists and is to be recognized as existing in the waters of 
our great lakes and navigable rivers.

In the Supreme Court of the United States, it was pointed out 
in Shively and tiowlby, 152 U.S. 1 at p. 43, that:—

The confusion of navigable with tidal water, found in the monuments of 
the common law, long prevailed in this country, notwithstanding the broad 
differences existing between the extent and topography of the British Island 
and that of the American continent. It had the influence for two generations 
of excluding the Admiralty jurisdiction from our great rivers and inland 
seas; and under the like influence it laid the foundation in many States of 
doctrines, with regard to the ownership of the soil in navigable w aters above 
tide water, at variance with sound principles of public jHilicy.

Accordingly, for some time, a different view has come to pre
vail in the United States. 1 consider that that view is sound and 
that in Canada it should lx? similarly recognized that exclusive pri
vate rights are not to be granted or exercised in the waters of the 
great lakes and navigable rivers any more than in waters which 
differ only in that tides rise and fall in them.

The Act gave to the Dominion exclusive legislative jurisdiction 
over fisheries both sea coast and inland. It cannot be other than 
an encroachment upon that power for a province to grant an 
exclusive right of fishery in a tract of water in Lake Ontario or 
Georgian Bay, say, twenty miles from land. If my view lie right 
the criticism is inapplicable and 1 therefore do not pursue the 
subject further.
Annotation—Public right of fishing in tidal waters—The three mile limit.

The judgments in the principal case touch U|xm two points of sjiecial in
terest. The first is the question whether the right of the public to fish in 
tidal waters, which the Privy Council decision in Att’y-Cen'l for British Col-
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umbia v. Att'y-Gen'l for Canada. (1914) A.C. 153. 170-1, affirms as existing 
in British Columbia, and, therefore, undoubtedly, in all the British-Canadian 
provinces of the Dominion, exists als<i in Quebec; and the second is, whether 
such rights of fishing, be they in the public of the Dominion generally, or in 
the provincial government and its licensees, extend over what is generally 
called "the three mile limit," i.e., for three marine miles below low water

1‘Mic right of fishing in tidal water».-- As to the first, the Privy Council 
say in the case above n ferred to: "Since the decision of the House of Lords in 
Malcolmson v. O’lka (1863), 10 H.L.C. 593, it has l>een unquestioned law 
that, since Magna Charta. no new exclusive fishery could be created by Koval 
grant in tidal waters, and no public right of fishing in such waters then exist
ing, can be taken away without comptent legislation. This is now part of the 
law of England, and their Lordshi|>s entertain no doubt that it is part of the 
law of British Columbia. ... In the tidal waters, whether on the fore
shore or in creeks, estuaries, and tidal rivers, the public have the right to 
fish, and by reason of the provisions of Magna Charta no restriction can be 
put upon the light of the public by an exercise of the prerogative in the form 
of a grant or otherwise. It will, of course, be understood that in speaking of 
this public right of fishing in tidal waters, their Lordshi|« do not refer, in 
any way, to fishing by kiddles, weirs, or other engines fixed to the soil. Such 
methods of fishing involve a use of the solum, which, according to English 
law, cannot be vested in the public, but must belong either to the Crown or to 
some private owner."

The provision of Magna Charta of June 15, j21(iL thus referred to. is as 
follows: "All kydells for the future shall be removed altogether from Thames 
and Medway, and throughout all England, except upon the sea-coast," or 
as it is expressed in the version of 1224 (9 Hen. III.): “All kydells from hence
forth shall be utterly put down through Thames and Medway, and through 
England, except by the sea-coasts." A "kydell" is defined by the Oxford 
Dictionary as "a dam, weir, a barrier in a river having an o|x>ning in it fitted 
foi nets or other appliances for catching fish;" and as "an arrangement of 
stake-nets on the sea-beach for the same purixwe. " Law Courts and writers 
on jurisprudence for many centuries have treated the above clause of Magna 
Charta us an absolute prohibition of the creation of "several” or exclusive 
fisheries in tidal waters, although McKechnie (Magna Charta, p. 403) says 
that this rests on a historical misconception, and that the Croat Charter sought 
to protect freedom of navigation, not freedom of fishing.

But even if such public right of fishing in tidal waters d<x>8 rest upon the 
clause in Magna Charta, it has been quite clear, at all events since the Colonial 
Laws Validity Apt. lSt>5r that colonial legislatures can re|>enl the clause 
so far as their own colony is concerned ; and in the principal case Archamhcault, 
C.J., with whom Carroll, Lavergne, and Trenholme, JJ., evidently concur 
on the point, holds that Quebec did so repeal it in 1865, before Confederation, 
by the Act 29 Viet. ch. 11, inasmuch as such Act authorized the/Ciovernor-în- 
Couneil and the Commissioner of Crown lands to issue fishing licenses and 
exclusive rights of fishing in any place in the /trodnee wherever such fisheries 
may be situated; and inqx>8ed ixmalties and imprisonment on "any jxtrson 
taking or catching fish in any water or along any beach or within the limits 
of any fisheries described in the leases or licenses granted by the Minister 
or by the (iovernor-in-Council. " —

Annotation.
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Annotation. It is somewhat curious to note that Carroll. J.. s|*e-aks eif the Privy Council 
in Att'yJhn'l for li.C. v. Att'yMenl for Canada, [1914] A.C. 153. as eie-ciding 
that because the public had the right to fish in tidal waters, consequently 
these waters do not belong to the province, and that see. 109 of the B.N.A. 
Act could not apply to them, even as limite*! by such acknowledged right of 
user by the public, for in that case their Lordshi|w expressly say that they 
“feel themselves relieve*! from expressing any opinion on the- question 
whether the Crown has a right of pro|ierty in the bejel of the se;a lie-low low water 
mark to what is known as the thre-e mile limit lie-cause! the*y an- of opiniem that 
the right of the public to fish in the sea has been we-11 cstablishi-d in English 
law for many centurie# and deie-s not depend on the assertion or maintenance of 
any title in the Crown to the subjacent land. . . . A right of this kind" 
(meaning it is submitted a right of the public to fish) “is neit an incident of 
property.”

If ami whero the-re is any proprietary right at all to the- xo/iim of tidal 
waters in Quebec (other of course than public highways) it must. I submit, be- 
in the Crown as repre-eenteel by the- province or its grante-e-s, whether subject 
to a public right of fishery or not. The le-gal p< wit ion seems very clearly in
dicated in a geiexl old law boeik, Matthew Bacein’s New Abridgment of Law 
(7th e*l., London, 1832, pp. 392-8): “The King by our law is universal eieeu- 
pant, anil all preiperty is presume*! to have- been originally in the Crown. . . . 
It is universally agrees! that the King hath the sovereign dominion in all 
se-as and gre-at rivers. . . . And as the King hath a prerogative in the
seas so hath he likewise; a right to the fishery and to the soil; so that if a river, 
as far as the-re- is a flux of the se-a, leaves its channel it lie-longs to the King.
. . . But notwithstanding the- King’s prerogative* in se-as and navigable
rivers, yet it hath been always held that a subject may fish in the- se;a, for this 
being a matter of common right, and the- me;ans of live-lihood and for the goe*! 
eif the- ceimmemwe-alth. cannot In- restrained by grant or pre-se-ription. ” I

But such common right may, of course-, lie taken away by the legislature 
and. as the- majority of the judge-s hold in the- principal case-, it w as taken away 
in Quebec lie-f<ire; Confederation.

The Three Mite Limit. But is there a proprietary right in the solum of 
the se-a below low water mark? In holding that there is such a proprietary 
right to the; solum, or at all events to the fisheries, which surely must if it 
exists as a provincial right, arise from the former, the jihlges in the- principal 

case- (other than Cross. J.), certainly do seem to have rushed in where the 
Judicial Committee of the Privy Council, and even the- Inqie-rinl Parliament, 
have fcare-d to treal. A national right re-cognize-d by international law, to the 
fisheries within the thre-e; mile or other limit, and tei exclude forcigne-rs there
from. is a different matter, and would seem e-learly tei fall under the- Dominion 
legislative juriseliction over "sea coast and inland fisheries:" The Kmç v. 
The Ship “\orth" (190<i), 37 Can. 8.C.R. 383, 11 Can. Ex. 141, 148-50. 11 
B.C.R. 473; Miller v. Webber (1910), 8 K.L.R. 4fi0. In Regina v. Keyn 
(1876), 2 Ex.I). 63, the majority of the Court held that it was not iieiesible 
under the common law tei punish a foreign subject for an offence (in the 
s|ie-cial case-, manslaughter) committed by means of a foreign ship in British 
territorial wate;rs; and although six juelge-s out of feiurteen held that the sea 
within thre-e- mile* of the coast is part eif the territory eif England, the others «lid 
not so hold: Clement, Law of Canaelian Constitution. 3rel eel., p. 109. The 
grounds of the ele-cision and its validity Professor Be-rrie-elale Keith informs
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us (“Ini[)crial Unity and the Dominions” (1916), p. 129) remain very doubt
ful, but much of its effect was done away with by the enactment of the (Imp.) 
Territorial Waters Jurisdiction Act, 1878, which expressly provides that an 
offence committed by a person whether or not a British subject on the open 
seas within the territorial waters of the King’s dominions is an offence within 
the jurisdiction of the admiral whether committed on board or by means of a 
foreign ship or not, and declares (sec. 7): “The territorial waters of Her 
Majesty’s dominions in reference to the sea means such part ol the sea sub
jacent to the coast of the United Kingdom or the coast of some other part 
of Her Majesty's dominions as is deemed by international law to In- within 
the territorial sovereignty of Her Majesty; and tor the purpose of any offence 
declared by this Act to be within the jurisdiction of the admiral, any part of 
the open sea within one marine league of the coast measured from low water 
mark shall be deemed to be open sea within the territorial waters of Her 
Majesty’s dominions.”

The Act also recites that “the rightful jurisdiction of Her Majesty, her 
heirs and successors, extends and has always extended over the o|>en seas 
adjacent to the coasts of the United Kingdom and of all other parts of Her 
Majesty’s dominions to such a distance as is necessary for the defence and 
security of such dominions.”

But it will lx- seen the Act by no means asserts that the solum under the 
marine league below low water mark is British soil. In Att'y-iienl for ll.C. 
v. Att'y-Cen'l fur Canada, (1914) A.C. 153, their Lordships say that they 
“feel themselves relieved from expressing any opinion on the question whether 
the Crown has a right of property in the bed of the sea below low water mark, 
to what is known as the 3 mile limit,” and they add (pp. 174-5): “ The doctrine 
of the zone comprised in the three mile limit owes its origin to comparatively 
modern authorities on public international law. Its meaning is still in con
troversy. The questions raised thereby affect not only the Empire generally, 
but also the rights of foreign nations as against the Crown, and of the subjects 
of the Crown as against other nations in foreign territorial waters. Until the 
Powers have adequately discussed and agreed on the meaning of the doctrine 
at a conference, it is not desirable that any municipal tribunal should pro
nounce on it. It is not improbable that in connection with the subject of 
trawling, the topic may be examined at such a conference. Until then the 
conflict of judicial opinion which arose in liegina v. Ktyn is not likely to be 
satisfactorily settled, nor is a conclusion likely to be reached on the question 
whether the shores below low water mark to within three miles of the coast 
form part of the territory of the Crown or is merely subject to special |>owers 
necessary for protective and public purposes. The obscurity of the whole 
topic is made plain in the judgment of Cockburn, C.J., in that case. But 
apart from these; difficulties there is the decisive consideration that the ques
tion is not one which belongs to the domain of municipal law. "

And in the course of the argument before their Lordships in this bust case 
(W. II. Cullin, King's Printer, Victoria, B.C., pp. 62-4), the following is 
reported :—

Haldane, L.C. : '1 do not find any trace of an argument having been 
addressed to the fullness, at any rate which this question requires, as to the 
nature of the projierty of the country within the marine league. . . . We 
do not desire to decide the question of the right to fish below low water mark 
in or in any or what part or parts of the open sea within a marine league of 
the coast of the province. . . . You must, remember the sort of questions

Annotation.
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Annotation, which may urine. In the Franconia cane iUegina v. Kryn) this was touched 
on. and it wzut quite inqMissihle for the Judges to come to anything like a 
unanimous concltmion about it. It in a novation which affects every part of 
the King's dominion».'*

And in the name argument occurred also the following moat interesting 
passage (p.8l, wç.):—

Haldane, IX.: "First of all, as to the three mile limit, in the Franconia 
ease the majority of opinions were to the effect that them was no right of 
property within the three mile limit. Although Lord ICsher delivered a judg
ment in the contrary sense, there is a judgment of Lord Chief Justice Cock- 
Imrn which was concurred in hv the majority of the other judges. I do not 
say that that settles the law in a way that is binding upon us."

Sir Robert Finlay: " May I say one word as to the effect of the decision in 
that case? ... I do not think that the majority attempted to con
sider the question of the property in the soi uni. "

Haldane. L.C.: "I do not think they did. On the other hand, I think 
then* is a pre|*>nderance of opinion on the side of Coekhurn. L.C.J., in what 
lie said. Isitli upon the international law part of the case and u|miii the pro- 
lie rt y part of the case. It was certainly not made out to the satisfaction of 
the Court that them was a right of property."

Sir Robert Finlay: “Your Lordship will recollect that directly after that 
decision Parliament promts to fill up the gap by legislating."

Haldane. L.C.: “Not as to the property; parliament is most cautious 
to take care not to assert any right of pnqierty. . . . We all feel that a
question of this kind, which affWts the whole of the Dominions of the Crown 
without exception, which involves questions not only of municipal law. but of 
international law of a most far-reaching kind, is not a question which we should 
Is* disjoined to entertain unless them were very strong reasons why we should."

And. again, at p. 173, Haldane. L.C., is reported as saving, "(Questions 
involving the consideration of the marine league are questions of such far- 
reaching importance, and they turn to such an extent on the views that may 
lie taken by the (Imat Powers as regards international law. that I doubt 
whether there an* materials to decide the question yet. "

True, as Clement. J., |siints out (Law of Can. Const., 3rd ed.. p. 242), 
"the soil lieneath the water beyond low water mark is often appropriated 
in the erection of piers, wharves, lighthouses, etc., but as thm- are usually 
in aid of navigation and useful to all nations no objection is raised."

The three mile limit seems to have liven first adopted by the. Fnited States 
when, in 1793, Jefferson, then Secretary of State, wrote to the British Minister 
(November 8th), that the limit of a sea league had Ix-en provisionally taken 
as the limit of the territorial waters of the United States. A sea league was 
supixised at the time to lie about the range of cannon. Since then different 
international treaties and conventions have sanctioned this distance; it was 
adopted by the North Sea Fisheries Convention. 1882, l>etween Great Britain, 
Belgium. Germany, Denmark, France and Holland for the purjtose of "re
gulating the police of the fisheries of the North Sen outside territorial waters;" 
and it may In* said to lie the mom generally neeepted limit at the present 
day. But it is very generally agreed that the three mile limit no longer 
meets contemporary requin mentn. “Ami if States am not yet agreed 
w hetlier the proper limit is three miles (Groat Britain, France, United States) or 
six mile» (Spain) or cannon range (Germany), they are all agreed that what-
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ever the limit be, fisheries within it are reserved to the; subjects and citizens of Annotation, 
the adjacent State exclusively, that all States have a right of innocent passage 
tbrought territorial waters, but are subject to the jurisdiction of the adjacent 
State, if they cast anchor or hover in them, and that if the adjacent State l>e 
neutral, acts of war committed within them are an infringement of its neutral
ity:" (Eng. Encyc. of Law, 2nd ed., vol. 14, pp. OS-71 ).

It may be that if the principal case be carried to the Privy Council, as we 
presume it will be, and if their Lordships agree that the Quebec Act of 1865, 
and previous Acts eodem intuitu, did take away all pubi c rights of fishing in 
the territorial waters of Quebec province, they will have to pass one way or 
another upon the question of ownership of the *o!um under such waters, in 
order to determine whether the fisheries therein belong to the province under 
section 109 of the Brirish North America Act, or no.

It seeniB unnecessary to notice those portions of the judgments in the 
principal case, which touch the |>oint that, to adopt the words of Cross. J.,
“the cession of Canada to (ireat Britain replaced a King who sometimes 
assumed to grant rights of fishery in tidal waters by a King who had no such 
prerogative,” because the Quebec Acts of 185K and 1865 above referred to 
transferred the matter from the sphere of prerogative to that of legislation.

A. H. V. Lkfroy.

REX v. POMERLEAU. ALTA-

AUteita Su/rrcme Court, Harvey, C.J. February 7, 1917. 8. C.

Intoxicating liquors (§ III A — 59) — Permitting drunkenness "to 
take place”—-Alberta Liquor Act.

The offence of j**rmitting drunkenness to take place in the house of 
the accused (Alberta Liquor Act, sec. .36) involves something more than 
merely |iennitting drunkenness to exist on the premises; there must he 
proved against the accused some act or default on his part conducing 
to or continuing the drunkenness of the person who was allowed to remain 
on his premises while drunk.

Motion to quash a summary conviction. Statement.
S. /?. Woods, K.C., for accused.
II. II. Parlee, K.C., for the Crown.
Harvey, O.J.:—’The accused was convicted for that “he did H.rvo.ci 

unlawfully permit drunkenness on his premises, to wit, the 
Richelieu Hotel, Edmonton, contrary to sec. 3f> of the Liquor 
Act.”

This is an application to quash the conviction by way of 
certiorari.

It is to be observed that sec.3(*> provides that: “If any person 
permit drunkenness or any violent, quarrelsome, riotous or 
disorderly conduct, arising from drunkenness, to take place in 
the house or on the premises of which he is the owner, tenant or 
occupant . . . he shall he guilty of an offence.”

It is apparent, therefore, that unless “permitting drunken-

3—35 D.I..R.
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ness” is the same thing as “permitting drunkenness to take 
place” the conviction is not for the offence specified.

Thompson v. McKenzie, (1908] 1 K.B. 905.
In my opinion, however, then- are two or three reasons why 

that decision is scarcely applicable. To my mind the words 
“permit drunkenness to take place" suggest not merely a state 
or condition of drunkenness existing hut some action, bringing 
that state or condition into existence, or out of which it arises. 
In other words, while the permitting of a drunken man to lie on 
the premises is jirrmittmg drunkenness to lie or exist on the 
premises, it is not permitting it to become or take place on the 
premises.

In the English Act, however, there was another section which 
practically defined the words of the section quoted as meaning 
what the Judges treated it as meaning, in the following words: 
“When a licensed person is charged with permitting drunkenness 
on his promises and it is proved that any jierson was drunk on 
his premises, it shall la1 on the licensed person to prove that he 
and the person employed by him took all reasonable steps for 
preventing drunkenness on the premises.” The Court held that 
he had not satisfied the burden east on him by this section.

There is the further fact that is to lie noted, that the offence 
there was an offence by a person who was securing a privilege 
under the Act, for the manner of the use of which he was to lie 
held accountable.

Dur Act.on the other hand, is one which prohibits, instead ol 
licenses, and the person subject to the offence is not any privi
leged |ierson but any ordinary citizen. If permitting any drunken 
person to lie on his premises which is permitting drunkenness on 
the premises, is an offence, then any jx-rson who, moved by or
dinary humane motives takes a person on the street whom lie 
finds drunk into his home to prevent him perishing, would bo 
guilty of the offence and liable to the penalty.

1 caimot think that can have I Ken the intention of the section, 
especially as the words, in my opinion, in their ordinary meaning, 
convey a different intention.

In my view, therefore, this conviction does not disclose any 
offence and it should therefore be quashed.

There will Is- the usual order for the protection of the magis
trate. Conviction quathed.
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QUILLIIfAN v. STUART.

Ontario Supreme Court, Riddell and Lennox, J. J., Ferguson, J. A., and Rose J.
February 36, 1917.

Libel and Slander (§ II E—65)—Privileged Communication—Course 
of dvtv un «WM—.

The delivery of a letter to he typed is publication when the occasion 
is not privileged and the letter does not concern the ordinary course of 
business in wnieh the typist is employed.

A communication in writing on an occasion of qualified privilege is not 
privileged if on its fact» it is clearly in excess of the occasion.

(See also 30 D.L.R. 381, 36 O.L.R. 474, Knott v. Telegram Printing Co., 
32 D.L.R. 400.1

An appeal by the defendant from the judgment of Suther
land, J., at the second trial, upon the verdict of a jury, in favour 
of the plaintiff, for the recovery of $5,000 damages and costs, 
in an action for libel.

The verdict at the first trial was for $15,000. A new trial 
was directed by a Divisional Court : Quillinan v. Stuart (1916), 
30 D.L.R. 381. 36 O.L.lt. 474, where the facts are stated.

I. F. Hellmuth, K.C., for appellant.
Wallace Nesbitt, K. C., and J. M. Godfrey, for plaintiff, 

respondent.

Lennox, J.:—This is an action for libel. The jury assessed 
the damages at $5,000.

What is complained of in the statement of claim is, that the 
defendant, (a) “by publishing of and concerning her,” the plain
tiff, “to one W. 13. Masters in a letter written by the defendant 
to the said Masters . . (b) “by publishing of and con
cerning her to the stenographer of the defendant in a letter 
written to the plaintiff,” and (c) “by publishing of and concerning 
her in a letter written to W. 13. Masters and dated April 6th, 
1915,” defamed and injured the plaintiff.

The two letters first above referred to are dated the 8th April, 
1915. The first of these is the letter containing the expressions 
“Call off your slut,” etc., and is the one of which the plaintiff 
most strenuously complains.

The case upon the pleadings is broader in some, and narrower 
in some, respects than the case—apparently with the concurrence 
of all parties—finally left to the jury. It is broader in that the

ONT.
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OWT’ statement of claim charges three distinct lil>els, but the learned
S. C. Judge, in charging the jury, seems to have regarded the letter

Qcillinan to Masters of the 6th and the letter to the plaintiff of the 8th
Stuart April as matters indicating the attitude of the defendant rather
----  than substantive libels; and, without objection from either coun

sel, said (p. 93 of the shorthand report of the proceedings at the 
trial): “On the same day” (the day he wrote the plaintiff), “he 
wrote the letter which is the letter complained of in this action. 
All these other letters and the evidence concerning Masters ante
cedent to this letter, in so far as they shew the defendant’s con
duct and intentions, are matters you can use in the consideration 
of your verdict in this case.” The learned Judge then read to 
the jury the letter first set out in the statement of claim, being 
the letter there said to have l>ecn published to W. B. Masters 
only, and of course by far the most objectionable letter of the 
collection. I refer to this as, with the concurrence of all parties, 
he practically withdrew the other letters from the jury as libels 
per se; and this makes it comparatively, if not wholly, unim
portant to consider whether the delivery of the manuscript of the 
letter of the defendant to the plaintiff of the 8th April to O’Donnell 
to be copied was, legally speaking, a publication; and this cir
cumstance certainly does not give the defendant any ground for 
complaint, and is not complained of by either party.

On the other hand, the action, as tried and left to the jury, 
was broader than the allegation of para. 2 of the statement of 
claim, in that it was pointed out, as the evidence given without 
objection established, that this letter was published—whether in 
the legal sense or not—to two persons, namely, to Masters, to 
whom it was written and addressed, and to O’Donnell, who made 
the typewritten copy.

Speaking of the letter to Masters, the learned Judge, at pp. 
77, 78, said: “ Now, it is necessary in the case of a libel tliat there 
should be publication—that is, the communication of the words 
complained of to some person or persons other than the plain
tiff—the person who claims to have been defamed. . . . Upon
the evidence here, I think you will be able to find—and, in my 
opinion, you would be warranted in so finding—that the com
munication reached only two people; that is, it was published 
in the legal sense to two people. One was the assistant manager,
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O’Donnell, employed in the same bank as the defendant, to whom 
the draft letter written by the defendant was given, and who, 
in copying it afterwards to send forward, of course liecame aware 
of its full contents. The other was the man Masters, to whom 
it was sent, and who read it and then passed it on to the plaintiff. 
So tliat, in considering the amount of damages, the fact that the 
communication reached only these two people is something for 
you to hear in mind. Of course, on the other hand, it will be 
also for you to consider that Mr. O’Donnell was living in X iagara 
Falls, where the plaintiff was living, and coming in contact with 
the same business people, more or less, that she was coming in 
contact with.”

This brings up a definite clear-cut question, raised by counsel 
for the defendant, namely: Was the letter sent by the defend
ant to Masters and returned to the plaintiff “published in the 
legal sense to two people," as the learned Judge says? In the 
concluding sentence I have quoted, emphasis is laid upon the 
fact that it was published to O’Donnell, a man living in the same 
town and coming in contact with the same business people as 
the plaintiff ; anil this, coupled with the fact that Masters swore 
that the letter had no influence on his mind, and that O'Donnell 
is silent as to how it affected him, is almost certain to have greatly 
influenced the jury in their assessment of ilamages. If this is 
misdirection—if as a matter of law what was done was not a 
publication to O'Donnell—the judgment cannot lie supported. 
1 am of opinion that it was not a misdirection. The letter was 
undoubtedly WTittcn on a privileged occasion; there was the 
qualified privilege which exists whenever the writer lias an interest 
or duty, legal or moral, to make the communication complained 
of to the person to whom it was made, and when this person has 
also a correlative duty or interest. See the cases collected in 
Iialsbury's Laws of England, vol. 18, p. 087; Odgers on Liliel 
and Slander, 4th ed., pp. 272, 273; Hamon v. Faite (1879), 4 
App. Gas. 247.

Here it was a case of joint interest ; the defendant and Masters 
were upon the same promissory note in the Imperial Rank; both 
were liable; and the defendant was insisting upon a renewal, and 
claiming, I think with some justice, that he was entitled to a 
renewal. He had a perfect right to address Masters and to com-
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plain in a reasonable and temperate way, or even in a somewhat 
violent way, of the action of Masters or the plaintiff, and to 
remonstrate from his standpoint with a view to redress. It was 
a privileged occasion, as the defendant contends. I will refer, 
later on, to the question whether the defendant abused his privi
lege. The immediate question is, whether the communication 
of this letter to O’Donnell was a publication in law. Counsel for 
the defendant contends that, having an interest, and a com
munication to make concerning it, he was entitled to take all 
reasonable means of protecting himself; that it was reasonable 
and in the ordinary course of business to have O’Donnell copy 
the letter ; that the use of these ordinary methods does not destroy 
the privilege ; tliat it is impossible to carry on the affairs of modem 
mercantile business, including banking, without the intervention 
of stenographers, typewriters, clerks, and the like—and that the 
privilege of communication includes all things necessary to its 
transmission; and all this is certainly within the decision of 
Edmondson v. Birch & Co. Limited and Horner, [1907] 1 K.B. 
371 (C.A.), in which Boxsius v. Cohlet Frères, [1894] 1 Q.B. 842 
(C.A.), and Lawless v. Anglo-Egyptian Cotton Co. (1809), L.R. 
4 Q.B. 202, were followed, and Pullman v. Hill Co., [1891] 
1 Q.B. 524 (C.A.), distinguished. See also Bobinson v. Dun 
(1897), 24 A.R. 287, in our own Courts.

It is all clear enough as a matter of law, but these principles, 
the necessary outcome of modern business methods and con
ditions, have no application to the letter written and transmitted 
by the defendant to Masters on the 8th April, 1915.

The fallacy is in assuming that the manager of the Bank of 
Hamilton, as such manager, was writing to a customer of the 
bank, as such customer, on a matter concerning that bank, and 
was writing as a matter of duty or business, and concerning a 
matter of mutual interest, and that in doing what he did he 
employed the ordinary and necessary methods of communication 
adopted by the bank. I cannot find any basis for this argument. 
There was no necessity to liave the letter copied, and the right 
to employ stenographers, etc,, is bast'd on necessity: Finden v. 
H cstlake (1829), Moo. & Malk. 461; Williamson v. Freer, L.R. 
9 C.P. 393. “There must be a proper motive and need of com
munication,” that is, communication to O’Donnell. This letter
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had nothing whatever to do with the Bank of Hamilton, and the 
defendant might as well have employed any other acquaintance 
as O’Donnell, for in this matter O’Donnell acted in no sense as 
a servant or agent of the hank. The letter was solely and purely 
in reference to the defendant's own private affairs, arising out 
of transactions in another bank, and in which the Bank of Hamil
ton had no concern. 1 think the learned Judge was right, and 
that there was a publication to the two persons named; and “in 
all these cases” (of qualified privilege) “only those words are 
piotected which are published to persons having a duty or interest 
in connection with the matter; any publication to others will be 
outside the privilege:” Odgers, p. 281.

It is also argued that it was for the learned Judge to direct 
the jury that, the letter being written on a privileged occasion, 
they could bring in a verdict for the plaintiff only in case they 
found that the defend u had abused the qualified privilege of 
the occasion, had beer Actuated by improper or indirect motives 
or ill-will, or what is summed up by the Courts as actual or express 
malice. It is certainly for the Judge to determine whether the 
letter was written upon a privileged occasion and to determine 
whether the language was capable of a defamatory meaning, a 
question already dealt with, in this action, by the First Divisional 
Court, of the Appellate Division (30 D.L.R. 381, 3ü O.L.R. 474). 
It was for the Judge to tell the jury that there was qualified privilege 
to publish the contents of the letter to Masters, and that, as to this 
publication, they must find evidence, extrinsic or intrinsic, of actual 
malice, before they could give a verdict for the plaintiff; and 
that, in determining the question of malice, all the correspondence, 
the conduct of the defendant, and his statement of defence, his 
answers upon examination, and his evidence at the trial, should 
be taken into consideration.

I think all this is fairly covered by the Judge’s charge. I 
think it is quite impossible to conclude that the jury were not 
instructed in a way to enable them to understand clearly that, 
in the circumstances of this case, and as to this publication, they 
should find for the defendant unless they came to the conclusion 
upon the evidence that he was actuated by malice, as explained 
to them; and, to my mind, the meaning of “malice” was care
fully pointed out.
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Mr. Odgers says, but without citing authority, at pp. 321, 
322, that “if malice is proved the privilege attaching to the occa
sion, unless it is absolute, is lost,” but the question of malice 
is still for the jury. My learned brother has been more diligent, 
and has been good enougli to refer me to Fryer v. Kinnersley 
(18Ü3), 15 C.B.N.S. 422; Tuson v. Evans (1840), 12 A. & E. 733; 
and Robertson v. McDougall (1828), 4 Bing. 670. I do not find 
it necessary to dwell upon the fact that no privilege of any kind 
attached to the publication of any of the letters to O’Donnell 
(Odgers, p. 281), as this Court cannot apportion the damages 
or reduce them—Watt v. Watt, (1905) A.C. 115—except by con
sent.

It is not to be expected that everything will be said tliat might 
be fittingly referred to, or that every sentence in the instruction 
to the jury will be beyond the pale of plausible criticism. In 
Rex v.Duckworth (1916),37 O.L.R. 197,247,31 D.L.R. 570, 1 said, 
and I venture to repeat, that “it has not yet happened that any 
Judge, even the most distinguished and experienced in the Empire, 
has always succeeded in so framing every sentence of his charge as 
to preclude more or less plausible ex post facto suggestions of 
improvement; and, as it is not likely to happen in the future, 
it is well to keep actual and probable conditions and limitations 
clearly in mind.”

When all is said, the substantial question to be considered is, 
“Has miscarriage of justice been occasioned by anything said or 
omitted?” I am satisfied that no substantial wrong or injustice 
has been occasioned; and, if not, we are not at liberty to inter
fere upon this ground. “A new trial shall not be granted on the 
ground of misdirection . . . unless some substantial wrong 
or miscarriage has been thereby occasioned:” Judicature Act, 
R.S.O. 1914, ch. 56, sec. 28; Winnipeg Electric R.W. Co. v. Wald 
(1909), 41 S.C.R. 431; McGraw v. Toronto R.W. Co. (1908), 18 
O.L.R. 154; Wood v. McPherson (1888), 17 O.R. 163.

There was a fair trial, and ample evidence, both intrinsic and 
extrinsic, to go to the jury in support of express malice. There 
is no reason to assume that the jury were misled, and they were 
justified in finding the plaintiff entitled to damages; but the 
amount is another question.

The amount to be awarded for damages in a libel action is
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peculiarly, and primâ facie solely, a question for the jury I am 
strongly of opinion that the sum awarded is 'atly in excess 
of what, in the circumstances of this case, it should have been; 
but this is not, as I have his approval in stating, by any 
means the view entertained by the Judge presiding at the 
hearing of the appeal, my very exi>erienced and learned 
brother Riddell. In view of the conclusion I feel com
pelled to come to and the judgment I shall give, it is un
necessary to state in detail why I think the damages are too 
large. It is enough to say that the authorities are quite clear 
and uniform that the finding of the jury, where there is no prac
tically certain measure of damages, is not to be disturbed unless 
there has been misdirection calculated to mislead the jury, im
proper rejection or admission of evidence, reason to believe that 
damages were assessed on a wrong principle, or that the jury 
must have acted perversely, or the damages are so large that no 
jury could reasonably have given them, or something of that 
kind: Praed v. Graham (1889), 24 Q.B.D. 53; McCarthy v. 
Maguire, [1899] 2 I.R. 802; Johnston v. Great Western It.W. Co., 
[1904] 2 K.B. 250, where many of the cases are reviewed and dis
tinguished.

I cannot substitute my opinion for the action of the jury in 
a fair trial. The defendant was ill, there was serious provoca
tion, he was dealing with his business interests, the plaintiff's 
letters to him were quite unnecessarily harsh, aggressive, and dic
tatorial, and very provoking; the defendant filed a plea of regret 
and apology of a kind—he acknowledged his wrong ujxm examina
tion for discovery and at the trial, and admitted the good character 
and business ability of the plaintiff in a way; he is a man of 
little means and without occupation or ability to make money 
now; he wrote apologising to the plaintiff after the first trial, 
and made an entirely inadequate offer of compensation, and the 
plaintiff’s reply was not what it should have been; but all these 
circumstances were before the jury, and I cannot say that they 
were wrong, and that my opinion is right, as to what would be 
reasonable damages. When all is said, it falls very far short of 
a justification or even a reasonable excuse for the letter the defend
ant wrote about an admittedly and unquestionably respectable 
young woman, whose only fault, if it is a fault, was that she was
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perhaps over-zealous in the interest of her absent employer, and 
may have expressed her demands upon the defendant a little too 
emphatically.

The appeal should be dismissed with costs.

Riddell, J.:—I agree in the result.

Rose, J.:—The defendant was the manager of a branch of 
the Bank of Hamilton, of which branch Mr. W. B. Masters was 
a customer. In addition to the business dealings which lie had 
with Mr. Masters in his (the defendant's) capacity of banker, 
lie had private dealings which resulted in his being indebted to 
Mr. Masters in the amount of two promissory notes, upon which 
he was making, or was expected to make, payments from time 
to time.

Mr. Masters, taking ill and going away, appointed the plain
tiff to lie his attorney to look after his affairs in his absence. 
There were various interviews and a considerable amount of corres
pondence between the plaintiff, as such attorney, and the defend
ant, the interviews and correspondence relating Loth to Mr. 
Masters' business with the bank and to his business with the 
defendant personally. The plaintiff and the defendant did not 
get on well together, and the letters that passed between them 
contain a good deal of abusive language.

The promissory notes given by the defendant to Mr. Masters 
fell due, and the defendant, ignoring the plaintiff, wrote to Mr. 
Masters a letter enclosing renewal notes. Mr. Masters sent these 
renewal notes to the plaintiff, who, on the 5th April, 1915, wrote 
to the defendant remonstrating with him for attempting to deal 
with Mr. Masters directly, and stating what renewals of the two 
notes she was prepared to accept .

At this time, the defendant was ill and confined to his house 
and in considerable pain. The plaintiff's letter was vigorously 
worded. It seems to have annoyed the defendant, who did not 
like being “pestered about (his) private business at that par
ticular time.” He, accordingly, drafted in pencil a letter to Mr. 
Masters, enclosing the plaintiff's letter of the 5th April, and using 
the language that is complained of as libellous. Later, on the 
same day, Mr. O'Donnell, the accountant and acting manager
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of the defendant's branch of the bank, called upon the defendant, 
who gave him the draft letter and asked him to make a type
written copy, sign it in the defendant’s name, and send it to Mr. 
Masters. In this the defendant was apparently following a prac
tice that he had adopted in connection with other matters on 
other occasions during his illness. Mr. O’Donnell followed the 
defendant’s instructions. The letter is set out in full on p. 382 
of the report of the judgment upon the appeal from the judg
ment at the first trial of the case: 30 D.L.H. 381,36 O.L.R. 474.

The case went down for a second trial pursuant to the order 
of the First Divisional Court. At the second trial, the defendant, 
having previously given notice of motion, moved for leave to 
amend so as to claim privilege, and the amendment was allowed. 
The trial resulted in a verdict and judgment in favour of the 
plaintiff for $0,000. This appeal is from that judgment. It is 
contended that the damages are excessive and that the learned 
Judge erred in his charge to the jury and in his dealing with the 
plea of privilege.

The only publication of the liliel was to Mr. Masters, and to 
Mr. O'Donnell if, upon the facts above stated, there was publica
tion to him.

Dealing first with the question as to publication to O’Donnell: 
it is argued, on the authority of Edmondson v. Birch d* Co. Limited 
and Horner, [1907] 1 K.B. 371, that, the letter having been written 
on a privileged occasion, the publication to O'Donnell is within 
the privilege. With this 1 am unable to agree. The letter in 
question in the Edmondson case was written on the business of 
the defendant company. It was dictated by the managing- 
director to a clerk, transcribed by the clerk, copied in a letter- 
book, and sent out, all in the usual and ordinary course of the 
business of the company, and it was sworn that the course follow ed 
was practically necessary as a matter of business. The trial 
Judge, Lawrence, J., held that the case of Pullman v. Hill d* Co., 
[1891] 1 Q.B. 524, compelled him to rule that there had been 
publication to the defendants’ clerks, and that this publication 
was not upon a privileged occasion; and he left the case to the 
jury, who found a verdict for the plaintiff, upon which judgment 
was entered. The Court of Appeal reversed that judgment, upon 
the ground that a person writing upon a privileged occasion is
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entitled to take reasonable means for the purpose of availing him
self of the use of that occasion, which means may include the 
introduction of third persons, where such introduction is reason
able and in the usual and ordinary course of business. As Cozens- 
Hardy, L.J., put it, to hold otherwise would practically destroy 
the protection of privilege in the case of all companies and large 
mercantile firms, Ijecause, as a matter of business, it is impossible 
that a business document can be written and pass through the 
hands of one partner or person only. •

The ratio decidendi of the Edmondson case does not seem to me 
to apply to the case in hand. The letter of the 8th April, 1915, 
was not written upon the bank’s business; it was not in the usual 
course of any business that it was typewritten by O’Donnell. 
Moreover, I do not think that, giving the greatest possible effect 
to the judgment in the Edmondson case, the fact that the defendant 
was not, at the time, able to use a pen, can make any difference. 
There does not seem to have been any real necessity for writing 
the letter in ink, or any reason why the original pencilled letter 
would not answer the defendant's purpose.

It is possible that if Edmondson v. Birch & Co. Limited and 
Horner had been decided before Puterbaugh v. Gold Medal Furni
ture Manufacturing Co., 7 O.L.R. 582, the judgment in the last- 
mentioned case might have been different. But that is by no 
means certain. See the judgment of Osler, J.A., at p.587: “Type
writers, human and mechanical, may now perhaps be said to be 
reasonably necessary and useful for ordinary business purposes, 
but how in such a case as this can it be said that it was reasonably 
necessary to employ the typewriter in order to make a defamatory 
communication unconnected with the ordinary business of the 
firm?”

In my opinion, then, even it the occasion on which the defend
ant wrote his pencilled letter was privileged, the handing of the 
letter to O’Donnell was a publication w hich is not protected. See 
Moran v. O'Regan (1907), 38 N.B.R. 189.

Then was the occasion one of qualified privilege? I think it 
was. K two persons have business together, and one of them 
sends his agent to the other upon that business, and the one to 
whom the agent is sent, thinking that he has cause to complain 
of the agent’s conduct, writes to the principal making complaint,
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it seems to me that he is writing upon a privileged oerasion. 
This is practically the state of affairs that in Toogood v. Spyring 
(1834), 1 C.M. & R. 181, was treated as supporting the claim of 
privilege.

If the occasion was one of qualified privilege, and if the com
munication was privileged, it seems to follow that the trial Judge 
ought to have so ruled, and, in so far as concerns the publication 
to Masters, ought to have directed the jury that there could lie 
no recovery unless they found express malice. It is argued that, 
taken as a whole and fairly read, his rliarge is such a direction. 
I am not clear that the charge ran be so construed. It is true 
that in several places language is used that would indicate to the 
jury that they were not to bring in a verdict for the plaintiff 
unless they found malice; and from this, if it stood alone, one 
might fairly infer tliat there had been a ruling that the occasion 
was one of qualified privilege; but the effect of this language is 
rather displaced by the statements towards the end of the charge 
tliat "if the plaintiff lias been libelled she is entitled to a ver
dict" and that if the jury “come to the conclusion that the 
defendant libelled the plaintiff by writing, through ill-feeling or 
ill-temper, an unwarranted letter and publishing it to others," 
they will consider this in assessing the damages. It seems 
to me tliat, the question of malice having lieen discussed in 
connection both with the right to recover and with the quan
tum of the damages, and there having been no categorical 
statement to them that there could be no recovery unless they 
found express malice, they may have been eft with the impression 
that they might bring in a verdict for the plaintiff, even if they 
did not find malice, but that that verdict would be for a larger 
amount if there was malice than if there vas none. However, 
I do not think that this question as to the firm of the charge is 
of importance. It does not necessarily follow tliat a communica
tion is privileged because it is made on an occasion of qualified 
privilege. “If the language has been published li writing, and 
appears upon the face of the libel to be clearly in ixcess of the 
occasion, the communication will not be privileged:" Folkard on 
Slander and Libel, 7th ed. (1908), p. 194. The expressions “slut" 
and “carrion” are as clearly unnecessary and in excess of the 
occasion as was the expression "raving madman" in Fry v.
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Kinnerdey, 15 C.B.N.S. 422. In that case it was held that, 
because of the excess, the letter did not fall within the rule as to 
privileged communications, and that the plaintiff was entitled to 
a verdict, although the jury had expressly negatived the existence 
of malice. So, in the present case, I think that there was no 
right on the part of the defendant to liave the jury directed that 
they could not bring in a verdict against the defendant unless 
they found actual malice. Therefore, whether or not the charge 
is to be construed as Mr. Nesbitt contends it ought to lx; con
strued, I think the objection to it fails. See also Newell on 
Slander and Libel, 3rd ed. (1914), p. 415.

The only question remaining to lie considered is the question 
whether the damages arc so excessive as to warrant the Court 
in directing a new trial. I think tliat, in view of the order of the 
First Divisional (knirt declaring that the words complained of 
do not impute unchastity to the plaintiff, I should liave awarded 
a smaller sum than the jury liave awarded ; but, while the damages 
are large, I do not think tliat it is at all clear tliat the jury refused 
to be governed by tliat order, or otherwise were influenced by 
views and considerations to which they should not liave given 
effect. An action of defamation is one in which the question as 
to the damages is peculiarly one for the jury. This jury had 
before them evidence introduced by the defendant as to his ina
bility to pay any large amount, the admissibility of which evi
dence was, I think, open to doubt. They were elutrgjd by the 
trial Judge as to the damages in a way that was at least fair to 
the defendant. 1 do not think it has been demonstrated that 
they failed to cousit 1er the evidence or the charge, and 1 do 
not think tliat a case is made out for interference wit h the ver
dict on the ground of excess.

In my opinion, the apjieal fails and ought to be dismissed.

Ferguson, J.A.: -Appeal by the defendant front a verdict of 
$5,000 in a libel action, on a retrial thereof before Sutherland, J., 
and a jury, pursuant to a direction of the First Divisional Court 
of the Appellate Division, reported in 30 D.L.R. 381, 3(> O.L.R. 
474, where the circumstances leading up to the action are fully 
set out, and therefore need not be here related.

At the trial of the action the plaintiff put in and read to the
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jury certain correspondence between the plaintiff and the defend
ant and between the defendant and Masters, commencing with 
a letter of the 14th January, 1915, and marked exhibits 1 to 11 
inclusive. Exhibits 2, 4, and 10 contain the alleged liltels; and 
the other letters were put in by the plaintiff to shew the circum
stances surrounding the publication of the alleged libels, and as 
evidence of malice ; the defendant may also refer to the corres- 
8pondence to shew provocation and that the alleged lilxds or 
some one or more of them were written on privileged occasions.

Statements in two letters, Stuart to Masters, dated the 6th 
and the 8th April, 1915 (exhibits 4 and 2), and in a letter Stuart 
to the plaintiff dated the 8th April (exhibit 10), form the subject- 
matter of the plaintiff's claim.

The letter, exhibit 4, dated the 6th April, from the defendant 
to Masters, is apparently in the defendant’s handwriting, and no 
attempt was made to shew that it w as published except to Masters, 
and a perusal thereof shews it to be with reference to business 
matters in which the sender and receiver were interested, and 
a privileged communication, on which the plaintiff could not 
succeed unless the jury found that it was written for an improper 
purjjose or exceeded the privilege. The letter to the plaintiff 
of the 8th April was not actionable because not directed or pub
lished to any one other than the plaintiff, unless the typing of 
it by O’Donnell, accountant of a branch of the Hank of Hamilton, 
and also typewriter for the bank and the defendant (in the claim it 
is pleaded that he was the defendant’s stenographer), amounted in 
law to publication; to arrive a* a conclusion on this point and to 
ascertain whether or not the typing of the letter by O’Donnell comes 
within the exception founded on the principle of business necessity 
stated in the decision of Edmondson v. Birch A Co. Limited and Hor
ner, [1907] 1 K.B. 371, the pleadings anti all the correspondence and 
the circumstances adduced in evidence should be considered to 
see whether or not the letter refers solely to the defendant’s ]x-r- 
sonal business or to both the defendant’s business and the busi
ness of the Bank of Hamilton, and further to ascertain whether 
or not the employing of O’Donnell for the purpose of typing such 
letters was the usual and ordinary course of the business of the 
defendant, or of the Bank of Hamilton, and was a business 
necessity.
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A perusal of the letter itself shews, 1 think, that it was a 1 
written in connection with both the bank's business and the 
defendant’s business. A perusal of the evidence also shews that 
the typing of these letters, or letters of a similar nature, by 
O’Donnell, was. at least during the illness of the defendant, the 
usual and ordinary course of bushiest* in connection with tx>th 
the bank’s and the defendant’s correspondence, and the proving 
of the system is evidence that such course was a business neces
sity. The evidence further discloses that at the time this letter 
was written the defendant was so ill that he was confined to his 
bed and unable to write a letter with pen and ink, and this is 
evidence of an actual necessity.

For these reasons, 1 am of the opinion that the typing of 
that letter by O’Donnell conies within the exception and the 
principle or the exception stated in the Edmondson case (supra).

The letter of the 8th April from the defendant to Masters 
(exl ibit 2) was also, in my opinion, when read with the prior 
correspondence, a communication with reference to the trans
action of the business of Masters by the plaintiff, not only with 
the defendant personally, but with the defendant as manager of 
the Bank of Hamilton. The expressed purpose of the letter was to 
send to Masters a specimen of the plaintiff’s letters, no doubt in 
the hope that this would bring aUmt the curbing of the plaintiff 
or her elimination from these personal and banking transactions. 
Therefore, for the reasons given in reference to the prior letter, 
I am of the opinion that the typing of this letter by O'Donnell 
also comes within the except ion and principle stated in the Edmond
son case (supra). In any event, the plaintiff does not put for
ward publication to any one other than to Masters as a ground 
of her claim, and therefore we are no1, called upon to deal with 
publication to O’Donnell. See paragraph 2 of the claim. If I 
be right, then there was no legal publication of the letter from 
the defendant to the plaintiff dated the 8th April (exhibit 10), 
and her cause of action thereon fails, and as to exhibits 2 and 4 
there was no legal publication other than to Masters; in refer
ence to publication to Masters, it was the duty of the trial 
Judge to decide whether these two letters or either of them were 
written under qualified privilege; and, if he concluded that they 
were, he should have left to the jury the question, “Were the
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letters written with a wrongful intent or an improper motive- 
in short, were they written with express malice?" See Newell on 
Slander and Libel, 3rd ed. (1914), p. 578; Odgers, 5th ed. (1911), 
pp. 305, 355.

It was argued before us that the letter of the 8th Apr'l from 
the defendant to Masters, in which he uses the words “slut," 
"carrion," and “dog," bore on its face evidence of excess of privi
lege and actual malice, and that the learned trial Judge, for this 
reason, was not called upon to leave to the jury, in reference to 
that letter, the question of actual malice.

From a perusal of the authorities referred to in Odgers, pp. 
305, 300, 355, and partieularly Cooke v. Wildes (1855), 5 E. & B. 
328, overruling Tuson v. Evans, 12 A. & E. 733, I think that 
that proposition of law is not tenable, and in any event it is not 
applicable to the other letter to Masters, which forms part of the 
subject-matter of the plaintiff’s action.

As I read the charge, the learned trial Judge did not think it 
was his duty to make a finding of privilege or no privilege in 
reference to either letter, or, having found qualified privilege, to 
instruct the jury that they could not find for the plaintiff unless 
they concluded that the letters were written with a purpose not 
permitted by the occasion of privilege. However, it is plain that 
he failed to make any express finding of privilege or no privilege 
or to instruct the jury that they could not find for the plaintiff 
unless they found actual malice; and, therefore, if these letters 
or either of them were written on an occasion of qualified privi
lege, he failed to put the issues before the jury in a way to assure 
their due appreciation of the issues they were to decide or so as 
to enable them to pass upon and value the evidence in respect 
of those issues; to that extent the defendant has not had the 
benefit of his plea of privilege: Rex v. Finch (1916), 12 Cr. App. R. 
77.

It may be argued that the learned trial Judge fully instructed 
the jury as to the law of qualified privilege, and left it to them 
to decide whether or not the letters or any of them were in law 
written under circumstances of privilege. If that view can be 
taken, then it is plain that the instructions were inadequate in 
that, among other things, they failed in any way to distinguish 
between the letters complained of, or to whom thev were ad-
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dressed, or the puqioses for which they were written, and further 
failed to instruct the jury in reference to the difference between 
ill-will, anger, and pique, as affecting the question of damages, 
an .1 actual wrongdoing or wrongful purpose as affecting the ques
tion of privilege. This appears to me to be unjust to the de
fendant.

Again, in leaving these questions to the jury, the learned trial 
J udge seems to have in some respects improperly stated the law 
in reference to qualified privilege and actual malice and to have 
failed to distinguish dearly malice presumed in law from express 
or actual malice. See p. 70, lines 2 to 23, where he says: “Here 
I tell you as a matter of law there is no absolute privilege, and 
I tell you as a matter of law, also, that, if these words can lie 
construed by you—reasonably looked at—to refer to the busi
ness, occupation, or calling of the plaintiff, there is not even 
qualified privilege. If you should consider that they were written 
as a banker to a customer with the object of pointing out to him 
that the plaintiff was improperly dealing with his business in his 
absence and prejudicing it—that is to say, if the defendant were 
doing it in the discharge of a duty—then that would be a case 
of qualified privilege. In that event it would tie your duty to 
sec whether he used words which would not lie warranted under 
those circumstances and were not such as were necessary in the 
discharge of a duty, but were extreme and coarse and such as 
should not have been used. If you conclude from the evidence 
or the documents that the defendant wrote this letter in anger 
or pique or from some other improper impulse and stated what 
was not true or made reckless and careless statements, then the 
jury is entitled to find, if they see fit—they are the judges of all 
the facts—that the occasion did not warrant him in using that 
language and that he used it from some ulterior or indirect motive."

Now, if we take it for granted that the charge, read as a whole, 
was a direction to the jury that, in the opinion of the learned 
trial Judge, the letters complained of were written under quali
fied privilege, and that it was their duty to find one way or the 
other on the question of express malice (which, in my opinion, 
cannot lie done), yet the statement “If these words can lie con
strued by you ... to refer to the business, occupation, or 
calling of the plaintiff, there is not even qualified privilege," is
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not, I think, the law; for, in my opinion, it matters nothing 
whose business the letter referred to, so long as it was written 
bond fide on business in which the sender and receiver were in
terested, and if the jury accepted and acted on tliat statement 
it was at once relieved of the necessity of considering the ques
tion of express malice arising on the plea of qualified privilege.

Having made the foregoing statement of the law as being 
proper where the words complained of refer to the plaintiff't 
business, the learned trial Judge proceeds to instruct the jury in 
the law of qualified privilege where the words are written in refer
ence to the defendant'8 business, and he says: “If the defendant 
were doing it in the discharge of a duty, then that would be a 
case of qualified privilege.”

To my mind, that too is stating the law too narrowly.
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See Newell on Slamler and Libel, 3rd ed. (1914), p. 477, where 
the law is stated as follows: "It extends to all communications 
made bond file upon any subject-matter in which the party Com
municating has an interest, or in reference to which he has a duty 
to a person having a corresponding interest or duty; and the 
privilege embraces rases where the duty is not a legal one, but 
where it is of a moral or social character of imperfect obligation."

The learned trial Judge further instructed the jury that, if the 
defendant’s words were extreme and coarse or were written in 
anger or in /tique, they might find that he used the language from 
some improper motive.

At p. 83 of his charge, he says: “If you find he was moved 
by anger or pique to write these words, that would be malice 
in the legal sense."

At p. 92 : “ Did he write tliat letter in an honest discharge of 
his duty, or was it liecause he was annoyed and angry?"

At p. 100: “If the plaintiff has been libelled, she is entitled 
to a verdict at your hands."

Page 101: "If you come to the conclusion that the defendant 
lilielled the plaintiff by writing, through ill-feeling or ill-temper, 
an unwarranted letter and publishing it to others, you will then 
ileal with the question of damages fairly and reasonably.”

The foregoing quotations in reference to anger, coarseness, and 
pique, may have been proper direction to assist the jury in arriving 
at the quantum of damages, but they seem to me to have been
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improper in directing the jury whether or not the letters were 
written from an improper motive or for an improper purpose or 
with aetual malice necessary in law to take away privilege, as 
distinguished from letters written bond fide but at the same time 
written in anger, and that the learned trial Judge, in this regard, 
failing so to distinguish, failed in a duty that he owed to the 
defendant.

I am of the opinion that these instructions did not give the 
defendant the benefit of having the issue of qualified privilege 
determined according to law; but, on the contrary, that all these 
instruetims in reference to malice, without distinguishing lietween 
malice as affecting the damages and malice as affecting privilege, 
and these references to anger, pique, improper motive, etc., in 
the absence of such distinction, had the result of befogging the 
real issues and of inflaming the minds of the jury and of aggra
vating the damages.

As I read the suthorities—see Odgers, 4th ed., p. 265; Shipley 
v. TodhurUer (1836), 7 C. & P. 680; Nevill v. Fine Art» and General 
Insurance Co., [1895] 2 Q.B. 156—the fact that the letters were 
written in anger is not, in itself, sufficient to justify a finding of 
express malice or improper motive. It is not for an excessive, 
in the sense of an angry or abusive, statement, but for a state
ment in reference to something outside the privileged occasion, 
that the protection is taken away. The question of malice or 
no malice is for the jury ; Cooke v. Wildes, 5 E. 4 B. at p. 340.

Reverting again to the correspondence prior in date to the 
letters complained of, a perusal of exhibits 7 and 8, which were 
read to the jury, shews that therein the defendant made certain 
charges against the plaintiff which may well have been taken into 
consideration by the jury, not only on the question of actual 
malice or malice in law, but as in themselves affording a cause 
of action on grounds outside the alleged libels, or for assessing 
damages to the plaintiff against the defendant; and I am of the 
opinion that it was the duty of the learned trial Judge to have 
warned the jury against doing so: Anderson v. Calvert (1908), 
24 Times L.R. 399.

Another circumstance in the charge to the jury which, in my 
opinion, may have prejudiced the minds of the jury against the 
defendant, was the reference made by the learned trial Judge to
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certain pleas set up by the defendant. In denying publication 
the defendant pleaded that Masters did not receive the letter of 
the 8th April (exhibit 2), but that it was received and opened 
by the plaintiff herself. The construction, purpose, and meaning 
of this plea were left to the jury, it being suggested that the 
defendant, continuing to pursue the plaintiff, had by this plea 
maliciously accused the plaintiff of having committed a wrong
ful, dishonourable, and even criminal act.

As I read the plea, it was not put upon the record for any 
such purpose or with any such meaning, but was a plea that 
the letter had not reached the hands of Masters, and therefore 
that there was not in law a publication to him, and it was not 
a plea or not intended as a plea that the plaintiff had exceeded 
her duty as the general agent of Masters and wrongfully o]>ened 
his letters, and therein committed a wrongful, dishonourable, and 
criminal act; and, in my opinion, the jury should have been so 
told.

Again paragraphs 12 (a) and 16, pleading privilege and lack 
of special damage1, were read to the jury and not explained by 
the Judge. The reading of these, unexplained, also probably 
tended to prejudice the jury and to increase the damages.

A perusal of the letter in W'hich are used the words “slut,” 
“carrion,” and “dog,” is likely to anger and annoy the reader 
and to lead him to conclude that the writer was a pompous ass 
or, as lias been said, a “cad.” Before us the plaintiff’s counsel 
argued and put forward the theory that the defendant was a 
“cad” writing for a wrongful purpose; while counsel for the 
defendant argued and put forward the theory or excuse of 
temporary irresponsibility on the part of the defendant, alleging 
tliat at the time of writing these letters the defendant was 
mentally unbalanced, that he was so ill and under such 
suffering mentally and physically tliat he was not then able to 
exercise proper judgment or to restrain his impulses and keep 
within bounds when he was, or thought he was, provoked, or, as 
he puts it, was “pestered, ” by the plaintiff.

With that “slut,” “dog,” “carrion” letter in the hands of 
skilful, experienced, and forceful counsel, acting as here against 
a bank manager, and there being no principle to guide or restrain 
the jury in fixing the quantum of damage, something more than
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passive resistance or colourless comment on the part of the trial 
Judge was required to keep in the minds of the jury the facte, 
circumstances, and issues put forward by the defence, or to keep 
the quantum of ilamage within bounds.

I cannot help but think that the learned i,rial Judge did not 
shake himself free of the first impressions created by a reading 
of the letter, and consequently did not put before the jury either 
the defendant's excuses and the facts, circumstances, and evidence 
in support thereof, or his defence of privilege, in such a manner 
as to ensure the due appreciation by the jury of the real issues 
raised by the defence and the relevancy of the circumstances and 
evidence adduced and put forward by the defence in reference 
thereto, and in reference to the quantum of damage: Rex v. 
Finch, 12 Cr. App. K. 77.

Having arrived at these conclusions, 1 am obliged to consider 
whether or not a new trial should be grantetl, in face of the pro
vision contained in the Judicature Act, R.S.O. 1914, eh. 56, 
we. 28, tliat n new trial sliall not lie granted on the ground of 
misdirection, etc., unless some sulistantiul wrong lias Ireen there
by occasioned; in arriving at an opinion on this question, 
I think 1 am entitled to consider the quantum of damage.

The plaintiff suffered no actual damage —that was conceded 
upon the argument. Mr. Masters' evidence, and the fact that 
the plaintiff continued in the employ of Masters, demonstrate 
that these statements did not prejudice Masters’ mind. The 
letters passed into the plaintiff's possession and remained there 
and would not liave been published otherwise tlian to Masters, 
except by the voluntary act of the plaintiff. That living so, 
the question arises, Were the punitive damages in all the circum
stances excessive? Does the punishment fit the crime?

It was adduced in evidence that the defendant is well over 
sixty years of age, and without financial resource, except that 
he has been by the bank retired on a pension of about $150 a 
month. In these circumstances, a verdict of $5,000 and costs 
means that the defendant is for the rest of his life burdened with 
a debt that he cannot hope to liquidate, largely because, in a 
state of ill-health, when he was not himself, mentally or physi
cally, in a state of anger and pique, and under provocation, in 
writing a business letter under circumstances of qualified privi-
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lege, he used insulting and abusive language in reference to which 
no innuendo is alleged, and which he retracted and apologised 
for, and which did not actually damage the person abused. That 
seems to me to be an improper result. I cannot help but think 
that, had these matters been presented to the minds of the jury 
in such a way as to ensure their due appreciation thereof, their 
verdict would not have been so large. Now, unless I am able 
to say (which I am not) that the misdirections or nondirections 
which I have endeavoured to point to have probably not substan
tially affected the result, then a new trial should be granted.

I am not unmindful of the other objections to granting a new trial : 
see Gray v. Wabash H.Ii. Co.,28 D.L.R. 244, 35 O.L.U. 510, 517; 
but, in view of the declarations of the Divisional Court after the 
first trial, Ido not look on this last trial as altogether a retrial of the 
same issues, nor do I think the defendant has had a decision on 
the question: Was the letter written with an improper motive? 
Were the words complained of written, as is alleged, with the 
object of holding the plaintiff up to hatred, ridicule, and con
tempt, or were they written in an angry attempt to impress 
Masters with how objectionable it was to the defendant to 
continue to conduct business with Masters through the plain
tiff? Nor do I think the defendant has yet had the question of 
the quantum of damages put to the jury in a way to ensure their 
appreciation of the basis on which the same arc to be assessed.

For these reasons, I tun of opinion that the appeal should be 
allowed and a new trial granted.

Appeal dismissed; Ferguson, J.A., dissenting.

REX v. BUCK.

Alberta Supreme Court, Appellate Divixion, Hart*!/, C.J., Stuart, Berk and 
McCarthy, JJ. December V.t, 1916.

1. Indictment (§ II E—25)—Describing the offence—Vagueness of
charge—Order for particulars.

A charge against n company director under Cr. Code sec. 414 for 
concurring in the making of a false* statement with intent to induce 
the public to become shareholders will not lx* quashed for failure; to 
set out the alleged false statement; but such details may property be 
made the subject of an order for particulars under Cr. Code secs. 859 
and SfiO. (Per Harvey, C.J., and Heck, J., affirming the conviction on 
an equal division.)

2. Extradition (§ I—ti)—Immunity from prosecution for different

It is usual to describe the offence in an extradition requisition, and in 
the order for surrender, in the generic words of the extradition treaty, 
but the trial Court hearing the charge in the demanding country after 
the surrender may look at the evidence upon which the surrender was
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ordered for the pur|xise of deciding the claim of the accused that the 
offence for which he is being tried is a different one from that on which 
he was surrendered and for which alone he was subject to trial under 
the treaty and under the Extradition Act, R.S.C. 190(1, eh. 155, sec. 32. 
The onus of proof on such a claim is upon the accused.

(li. v. McNamara, 22 Can. Cr. ('as. 351. 10 D.L.R. 350, 19 H.C.R. 175, 
and El parle Terrai, 4 Ex. 1). 03, applied; see also li. v. Kelly (No. 3), 
34 1) L R. 311; 27 Can Cr. Cas. 2*2, 54 Can. S C R 220 ]

Appeal by defendant by way of case reserved on certain 
questions anil a motion for leave to appeal upon other questions as 
to which Judge Winter of the District Court, Calgary, had re
fused to reserve a case.

The appeal and motion stood dismissed, the Court being 
equally divided on the validity of the conviction, Harvey, C.J., 
ami Beck, J., t>eing to affirm the conviction, and Stuart ami 
McCarthy, JJ., to quash it.

.4. A. Mcftilliiray, for appellant.
James Short, K.C., for the Crown.
Harvey, C.J., concurred with Beck, J.
Beck, J.:—A motion is More us by way partly of a reserved 

case and partly by way of an apj>eal from a refusal to reserve 
certain questions.

The prisoner who had l>cen extradited from the United States 
of America was charged before His Honour Judge Winter on 
three counts: One relating to an offence on the 17th of May was 
withdrawn. Then* remained two charges, as follows:—

(1) That he at Calgary on or al>out the 7th day of May, 1914, 
being a director and manager of a Ixxly corporate, to wit : Black 
Diamond Oil Fields Limited, did concur in making, circulating or 
publishing a statement, which statement was known to him to be 
falsi* in a material particular with intent to induce persons to 1m»- 
come shareholders in such l>ody corporate.

(2) A count in the same words except stating the offence to 
have occurred at near the city of Calgary. These charges were 
laid under sec. 414 of the Criminal Code.

The learned trial Judge gave oral reasons for judgment. From 
these it is quite clear that he found the accused guilty on the fol
lowing findings of fact: that one Cheeley, a writer for the Calgary 
Albertan newspaper, was taken by the accused from Calgary to 
the company’s oil well, some twenty-five or thirty miles distant, on 
the 8th May; that the accused shewed him alxmt the well and made 
statements wffiich were false, intending and expecting that Cheeley
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would publish thorn in the Albertan; that Cheeley did publish in 
the* issue* of the Albertan of the 9th May a false statement made 
to him on that occasion by the accused; that the accused had 
“salted the well,” that is, he had poured oil into it; that he had 
exhibited the well with this oil in it to Cheeley and had satisfied 
him that oil had been struck. The learned Judge said:—

“I find that between the 7th and 9th May, 1914, George K. 
Ruck was guilty e>f the charge as laid, in that he did at the 
city of Calgary concur in publishing a statement, which state
ment was known to him to l>e false in a material particular 
with intent to induce persons to become shareholders of the 
Black Diamond Oil Fields Limited. ”
He says, he tried the charges as one. There is no difference 

Iw'tween them except the statement of the place; one at Calgary 
and one near Calgary. 1 think the facts justify a conviction 
under both or either of the charges or counts as 1 think they 
were and must be treated.

(1) The first contention raised is that the charges as drawn 
do not disclose an offence.

A motion to quash cm this ground was made at the opening 
of the trial and before plea. It was refused. It was rightly re
fused. No application was made for “details.” Had it been, it 
ought to have been granted: Hex v. Trainor, 27 Can. Cr. Cas. 
232.

(2) The second contention and the one which assumed the 
largest proportions on the argument was that the prisoner was not 
extradited for the particular offences or any of them with which ho 
was charged.

The Fxtradition Treaty with the Vnited States of America 
contains among the crimes listed:—

“9. Fraud by a bailee, banker, agent, factor, trustee, or by 
a director or member or officer of any company which fraud 
is made criminal by the laws of both countries. ”
The prisoner had on the 10th November, 1915, tx*en charged 

lccfore a police magistrate at Calgary with conspiring at Calgary 
on the 6th May, 1914, with one* Beatty and others by deceit or 
falsehood or other fraudulent means to defraud the public con
trary to sec. 444 of the Criminal Code. He was also charged that 
he at the same place and on the same date conspired with Beatty 
and others by deceit or falsehood or other fraudulent means to
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affect the public market price of shares in a lx>ely ceirporate, to 
wit : Black Diamond Oil Fields Limited, contrary to section 444 
of the Criminal Code, and further with the offence of which he 
has now lx*e*n convicted.

The evidence tx‘fore the magistrate apjx'ars to have l>een 
commenced as if confinai to one or both e*harg<*s of conspiracy, 
and in the course of the proceedings, to have l>een accepted as 
applicable to the three charges, for ultimately the* prise>ne*r was 
committee! for trial on all three charges. The prise nier was ael- 
mitte»el to bail and afte*rwarels He*! fremi Canada to the Vnitexl 
State's of America. Prexxx'dings to i*xtrnelit<* him we*re* undertaken. 
It t heui came to the attention e»f the* ( ’rown e»ffie*e'rs t hat the priseme'r 
e'oulel not lx* extraeliteel em the conspiracy charge*. The* evidence 
establisheel by the* Crown to the Kxtraelition Magistrate* was that 
alre*aely take*n lx*fore* the* Poliee Magistrate*.

< hi the* 3rd of July, 1910, the Secretary of State for the Vniteel 
States of Ame*rica, by instrument reciting the* ri*epie*st for the* 
surre*nele*r e»f the prisoner “charge* l with the* crime of frauel by a 
director ami official of a comjxmy committeel within the* juris- 
diction e»f the* British (love*mment,” elire*e*te*el his surre*nele*r ‘‘to 
lx* trie*el fe>r the* crime e>f which he* is se» accuse*!” and he* was ae*e*orel- 
ingly surrenelere*d.

On liis arraignme*nt and lx-feire* ]»le*a, Mr. Me*( lillivray moved 
te» quash the* charge on the* grenmel almiely state*el that the* prisoner 
hael not Ixxui e*xtraelite*el upon e*ithe*r e»f the* charge's to which he was 
aske*el to plead. The* motion was re*fuse*el ami the* trial pre>e*e*e*ele*el.

It seems quite cle*ar that in extraetition proe*ex* lings the war
rant e»f the Extradition Magistrate fe»r apprehension may describe* 

the offe*nce* in the ge*ne*ric words of the Extraelitiem Treaty (Ex p. 
Ttrroz, 4 Ex.l). 61, 48 Li. 1a. 214. 39 L.T. SOI, 14 Ce»x C.C. 
153; Ex p. /Hot, 15 Cox C.C. 208), and the practice sexmis to lx* to 
so elewribe it in the* re*quisitiem ami in the oreler for surre»neler.

On the othe*r hand, the accuse*el is entitleel whe*n brought lx*fore 
the Kxtraelition Magistrate to have the offence particularize*! so 
as fairly to apprise him of the particular offence with which 
he is charge* 1 anel to enable the* magistrate to juelge whether or 
not it is in tmth an offe*nce covered by the treaty (4 Cyc., tit. 
Kxtraditiem, p. (Mi.) The trial Court has neithing to elo with this, 
except where the accuseel raise*s the point that the charge, upon
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which he is sought to Ik* tried, is for an offence committed prior 
to his surrender, other than that in respect of which he was sur
rendered (Extradition Act, 32).

The burden of establishing such a contention is on the accused : 
U. v. McNamara, 22 Can. O. Cas. 351, lti D.L.R. 35ti, 19 B.( \R. 
175.

The prisoner's counsel in the present case urges, with a great 
sense of personal conviction, that the evidence Indore the Extra
dition Magistrate shews that his contention is right. 1 have no 
doubt that he is entitled to ask us to look at the evidence inasmuch 
as neither the requisition nor the order for surrender particularize 
the offence nor does there ap]>ear to In* any information or warrant 
among the papers, which were Indore the Extradition Magistrate, 
which does so.

As has Ix-en already stated, the evidence Indore the Extradi
tion Magistrate* was that taken by the* police magistrate at ( algary. 

What is urged by the prisoner's counsel is this: The evidence 
shews that one Tryon, a news writer on the Calgary Xews-Tele- 
gram, went down to the oil well, was given information by the 
prisoner with the intention that lie should publish it, but that 
what he did publish as a result of the prisoner's statements turned 
out to be unobjectionable and, as a matter of fact, His Honour 
Judge Winter acquitted of the charge, so far as it was attempted 
to In- supported by evidence relating to the Tryon article-; and 
that it was only by reason of the- evidence re-specting the Tryon 
article that the surrender of the prisoner was ordered.

There is, however, the following evidence given by one Flet
cher :—

“Q. Was there a big strike of oil there? A. According to 
the Albertan.

“Q. The Albertan is a pretty reliable journal? A. They 
are when they get reliable information.

“Q. Were you present when the Albertan ever got any in
formation? A. No, sir.

“Q. You don’t know anything at>out it? A. 1 know Mr. 
Ruck told me he put (it) over them—that is all I know—and 
could not over the Xewx-Trlegram.

“Q. When did Mr. Buck tell you that? A. In Medicine 
Hat on the 12th day of May.
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“Q. And where were you when he told you? A. I don't 
know which street.

“Q. What day was the big strike? A. The 7th of May was 
the supposed strike.”
This was in cross-examination. In examina!ion-in-chief, 

Fletcher had said this (referring to the conversation at Medicine 
Hat on the 12th May):—

“He said Tryon of the Xews-Teleyrum was taken out but 
they,did not take the matter seriously, and they had to get 
the Albertan, and he had got a good write up from them, but 
they had not obtained the monetary results they expected.”

“Q. From the salting9 A. From putting the oil in.”
This evidence would seem to make it highly probable that it 

was not upon the evidence relating to the Tryon article in the 
X eus-Teleyrum but, perhaps only upon that relating to the Chee- 
ley article in the Albertan that the surrender was ordered. If it 
were u]>on the evidence relating to I Kith, the prisoner’s contention 
would not l>e sustained, but it seems to me that there is the highest 
probability that it was at all events, in fact, at least in part upon 
the evidence relating to the Cheelcy article that the surrender was 
directed. The prisoner could properly Ik; convicted on evidence 
relating to that article, as in fact was what happened, without 
contravention of sec. 32 of the Extradition Act.

Much was made of the fact that the Checley article was not 
before either the Police Magistrate or the Extradition Magis
trate. It seems to me that this is a matter of no consequence. 
Both enquiries no doubt were, as they ought to have Isten, con
ducted on the principle that the magistrate ought to commit for 
trial in the one case, and to commit to await the pleasure of the 
executive in the other, if there was evidence sufficient to put the 
accused upon his trial for the offence charged: (19 Cyc. 7).

That there is a difference between the amount, character and 
completeness of the evidence w hich is sufficient to put the accused 
on his trial (Criminal Code, see. 090), and that which is sufficient 
to justify a conviction is quite well established.

The evidence w hich I have quoted makes it quite clear that the 
prisoner had induced Cheeley to publish a material falsi* statement 
in the Albertan with the intent alleged. Surely that was sufficient 
upon the preliminary enquiry, though u|>ou a trial it would lie im
proper not to insist upon more particularity.
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I think all the objections taken to the conviction have l>een 
covered expressly or y by what I have already said, ex
cept the question ot the propriety of the trial Judge securing the 
evidence of Fletcher, taken upon the preliminary enquiry. This 
evidence was tendered and received by the Judge under sec. 999 
of the Criminal ('ode. No objection was taken to it or to its re
ception, except on the ground that it had not lxx»n shewn that 
Fletcher was either “so ill ns not to Ik? able to travel” or was 
“absent from Canada.”

The trial Judge was satisfied that the witness, at the time his 
deposition was tendered, was absent from Canada. The evidence 
which was Ix-fore the trial Judge is Indore us and I think he was 
justified in coming to the? conclusion he did. Even if there was 
doubt alx»ut it it would have to Ik* a strong case to justify an 
Appellate Court in differing from him: Hex v. Angelo, 22 Can. 
Cr. (’as. 304, 16 D.L.R. 126, 19 B.C.R. 261.

1 see I have not expressly referred to the question whether the 
words: “prosjx'ctus, statement or account ” cover such a statement 
as that relied upon in the present case; which in various forms was 
to the effect that oil had been discovered in the company's well.

Such a statement if forming part of a pros]>ectus would l>c 
]x*rhaps the most material statement that it contained. Prospec
tuses, though they may properly contain expressions of opinion, 
are mon; properly statements of fact, and to a large extent are 
required by law so to be. I cannot sec any reason for doubting 
that such a statement as is in question here, made as it was, by 
the director and manager of the company for advancing the in
terests of the company, is clearly within the meaning of the section.

1 think the trial Judge was right on all points and that conse
quently the? conviction should lx? affirmed.

Stuart, J.:—1 think this appeal should lx? allowed and the 
conviction quashed.

It seems impossible to me to avoid the conclusion that the 
accused was not extradited for the offence of which he was con
victed. All the formal charges, that before the magistrate, before 
the Chief Justice prior to the extradition, Ixîforc the Extradition 
Commissioner and before the trial Judge here, referred to the 
accused having concurred in the publication of a statement known 
to him to Im‘ false without specifying the statement. Mr. Short, 
as agent for the Attorney-(îeneral, that is, in place of a grand
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jury, signed the charge laid before the Chief Justice. This was 
before the extradition. In his affidavit upon an application 
for a commission to take evidence for use at the trial after the 
extradition, Mr. Short said that the 4th of Octol>er, 1916, a few 
weeks Indore the trial and long after the extradition, was 
the first time he had ever seen the article by Cheeley with 
respect to which tin* conviction liefore us was made. Yet it was 
claimed that he was extradited in respect of the publication of the 
Cheeley article. For my part I cannot lndieve it.

Th<‘ charge as laid liefore His Honour Judge Winter was in 
general terms to the effect that on or alnrnt the 1st day of May, 
1914, the accused, In-ing a director, concurred in the publica
tion of a false statement. The statement was not specified. The 
Crown filed particulars which did specify certain statements. 
The accused was entitled as of right to that, if he demanded 
it. See Rex v. Trainor, 27 Can. Cr. Cas. 232, and Smith 
v. if«4, [1903] 1 K.B. -Vi, 20 Cox C.C. 309. therein 
cited. He had a right to that liecause otherwise he could not 
know what the statement was, with the publication of which 
he was being charged. He could not be asked, as of right, to 
look at the depositions and find out. It could not lie said to 
him that he knew perfectly well already, especially in this case 
where even the depositions themselves made no reference to any 
particular statement.

Yet it is contended that though the charge made Indore the 
extradition commissioner was similarly indefinite, we can now say 
that we know that the extradition was ordered with respect to a 
particular statement specified in the particulars given for the 
first time at the trial which statement was not identified and at 
most only vaguely hinted at Indore the Commissioner. The 
accused was extradited on a charge1 which merely spoke of a state
ment generally. If the charge as first laid Indore His Honour 
Judge1 Winter could not In1 saiel te> In1 a charge1 with re*sin*ct to the 
Chen1 le y statement and admitteellv it coulel not In'cause that 
statement haei te> In1 specifienl Indetre1 the accuseel was put on his 
trial, how could it In1 saiel that the charge* Indore the Commissioner 
was with re'sjn'et to the Cheeley statement? It was a ge*ne*ral and 
the*rede>ro a dedective charge1, and I think the consequence is that 
it was not a charge* with respect to the Cheeley statement.
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Taking this in connection with the affidavit of Mr. Short aliove 
referred to I think the accused has shewn that he was tried and 
convicted for an offence for which he was not extradited. This, I 
think, is a violation of the arrangement contained in the treaty. 
I agree with the view which the trial Judge apparently took that 
the word “offence” in article III. of the treaty means the particu
lar offence ami not the general kind of offence.

I notice that at the trial even counsel for the Crown admitted 
that if an accused has lieen extradited for the murder of A. he 
cannot In* tried after extradition, for the murder of B., committed 
liefore the extradition. Neither do 1 think that, if the foreign 
extradition officials chose to order extradition on a charge that the 
accused “committed murder” and in the depositions there were 
merely vague hints that there had lieen a iiuiuImt of men killed 
whose identity was only hinted at in the vaguest fashion, the 
Crown could put tin* accused on trial for the murder of any man it 
chose to select. 1 think the accused could pro|>erly say in such 
a case that he had not Ikh*ii extradited for the offence churged.

There was not sufficient evidence, in my opinion, to sup|x>rt 
any other charge than that for which he was convicted. 1 think 
also that the “statement” referred to in section 414 of the Code 
means necessarily a written statement.

McCarthy, J., concurred with Stuart. J.
Appeal dismissed on an equal division.

Re DOMINION MARBLE Co. IN LIQUIDATION.
Qu«V*r Superior Court, (IreeruhieUe, J. May .10, 1917.

1. f'onhtitvtioxal law (| II A—195)—Dominion powers as tim okcoh-
^ ATIONS—PROPERTY AND CIVIL RIGHT* IN THE PROVINCE.

'Flic power conferred upon a Dominion trailing corporation by see. 69 
of tin- Dominion Companies Art (R.S.C. ItHNi, eh. 79) to hy|Nithccate, 
mortgage, or pledge its real ami |iersonaI property, in so far a* it is in 
conilict with the law of the Province of Queliec, is ultra vires the Dominion 
Parliament, as an enrroaehment upon "property ami eivil rights in thu 
province” under 92 of the British North Amerieu Art.

2. Companies i| IV A—85)—Incorporated iiv Dominion legislation—
Limitations in carrying out oiuecth.

A trading corporation of Dominion-wide scope, incor|iorntcd by 
Dominion legislation, is subject to the limitation that in carrying out its 
objects it must comply with the laws relating to pro|icrty and civil rights 
in each of the province of Canada.

1 he Dominion Marble Co. was incor|M>ruted as a trading 
company by letters patent dated June 2li, 1911. Its liquidation 
was subsequently ordered ami Cordon W. Scott was ap|>ointcd
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liquidator. He took possession of the company’s assets which, 
so far as the present case was concerned, were stated to consist 
wholly of movables.

Under the provisions of sec. tit! (c) and (d), R.8.V. 1906, oh. 79, 
the company iasuw! bonds which were sold to the public. To 
secure their payment in capital and interest a trust deed was 
executed. This named the Prudential Trust Co., Ltd., trustee 
for the bondholders. It then proceeded to hypothecate, mortgage 
and pledge to, and in favour of, the trustee “all the property of the 
company, real and personal, movable and immovable, corporeal 
and otherwise, including all improvements, easements, appur
tenances, rents, revenues, immunities, claims, rights, privileges 
and franchises, wheresoever situated, held, owned or enjoyed by 
the company, or which at any time hereafter, during the contin
uance of this security, may be acquired, owned, held or enjoyed by 
it.” The execution of the deed was not followed by registration.

The liquidator sold the movables of the company, ami the 
trustee for the Inmdholdcrs (the Prudential Trust) claimed, in 
virtue of the trust deed which creahul the hypothecate, mort
gage1 and pledge, that they had a right to Ik* paid out of the pro
ceeds of the side the amount of the liomls, in capital and interest, 
over and to the exclusion of the ordinary creditors if the proceeds 
were sufficient to meet the claim in full, and, if not, then they had 
a right to Ik* paid the whole amount realized by the liquidator from 
the sale.

The liquidator contested this claim, asserting that the trustee 
had no privilege or right of preference. He submitted that the 
whole sum realized should 1h‘ distributed au marc la Hire (at so 
much on the dollar) among all the creditors of the insolvent com
pany. In sup|Mirt of this the liquidator cited the well-known 
principle of the law that all the property of the debtor is the com
mon gauge of all the creditors unless and where a valid privilege 
exists. He insisted that the company had no i lower to mortgage, 
hypothecate or pledge its movable property, present and future, 
in the manner and form it purported to have done, ami challenged 
the power or authority sought to lie given to the company by 
legislation of the Parliament of Canada. This legislation, the 
liquidator asserted, was ultra vire* and unconstitutional.

The two questions submitted to the Court were as follows:—
1. Had the company in liquidation power and authority, in
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virtue of the Companies Act, R.K.V. 1906, eh. 79. to create in 
favour of the Prudential Trust Co., Ltd., trustee for its lsmd- 
holders, a privilege upon its movable property?

2. If the company had this power, would the privilege extend 
to movable property acquired subsequent to the execution of the 
deed creating the same; or would it Is* restricted to the pro|>erty 
acquired and owned by the company at such time?

Eugene Lutteur, K.C., for lator.
It. C. Smith, K.C., for Ismdholders.
(«keenshields, .L:—Broadly stated the answer to the first 

question involves the decision as to whether it was within the 
legislative authority of Parliament to enact see. 69 (r) and (d), 
R.S.C. 1906. eh. 79.

The sect ion has for its caption “Borrowing Powers." and in 
effect it enacts that if authorized by by-law, sanctioned by a vote 
of not less than two-thirds in value of the subserilied stock of the 
company, the direct ore may, from time to time, (a) borrow money 
upon the credit of the company; (e) issue Isinds. del nurtures, or 
other securities of the company for sums not less than $100 each, 
ami sell the same, or pledge the same; (d) hypothecate, mortgage 
or pledge the real or personal property of the company, or Inith, 
to secure any such bonds, délient urea or other securities and any 
money liorrowcd for the punaises of the company.

The question really is: In carrying on its trading operations 
in any province, must the company comply with the civil law of 
such province; or has the author of its licing—the Parliament of 
C anada—legislative authority to empower it to carry on its trading 
ofierations in any province in a defined method or manner, notwith
standing the civil law of that province to the contrary?

If the pretension of the trustee in the present ease is well 
founded, we have the condition of a civil i>erson in the Province of 
Quebec carrying on its trading operations in utter disregard of 
the important provision found in the laxly of our civil law touching 
“property and civil rights." The company is told that it may 
"hypothecate, mortgage and pledge." without possession, its 
movable property, to secure a debt due by it. If the company 
has that power under this legislative enactment of the Parliament 
of Canada, it can do something which is repugnant to, and in 
conflict with, a most important provision of our Civil ( 'ode.
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There ran U* no uncertainty as to our civil law respecting the 
hjpothecation and pledge of movable property. Pledge is a 
contract, by which a tiling is placed in the hands of a creditor 
to secure his debt, or I wing already in his possession, is retained 
by him, with the owner's consent, for like purpose. There can lx* 
no pledging of goods which do not at the time of the contract exist. 
What is known as a “chattel mortgage" in other provinces finds 
in. place in the body of our civil law. 1 do not forget the existence 
of a provincial statute recently passed, which, however, has no 
application in the present case.

But there is the pledge of immovables which is called a 
“hvpothee.” True it difiers essentially in its effect, at least, 
from the Lnglish mortgage. It is a pledge without possession, and 
with the right to follow droit de suite. Armed with a hypothec the 
creditor nay sell the proport y in the hands of whomsoever it n ay 
l e. and lx* paid by privilege and preference out of the proceeds the 
amount of his debt. Then follows the clear-cut provision that 
movables are not susceptible of hypothecation, with certain 
exceptions which arc* of no interest in the present consideration.

The hypothec is an accessory of the debt, and provision is 
clearly made in our ( ivil ( otic that a hypothec cannot be validly 
created and validly preserved only if the formalities required by 
law are strictly observed; one is, the instrument must be in notarial 
foin and another, its execution must lx* followed by registration.

These provisions clearly touch property and civil rights, and 
any legislation extending, limiting, or varying these formal enact
ments is certainly legislation affecting property and civil rights 
in this province, and if that legislation emanates from a legislative 
authority other than the Province of Quelx*c, its authority to 
enact is open to dangerous attack, and calls for careful defence.

lixclusive legislative authority is given to the provinces to 
make laws relating to property and civil rights in the province, 
and if the Parlian t nt of Canada assert its power and right to make 
laws relating to property and civil rights, it must justify and 
maintain its authority by some express or d right under the 
British North America Act.

1 have no hesitation in saving that the authority of parliament 
to enact legislation destructive of the effect of the civil law of this 
province as a pledge and hypothec cannot U* found in the state-

03
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ment that parliament has exclusive legislative authority to 
regulate trade ami commerce. But it is well recognized that all 
matters which are not specifically and exclusively assigned or 
allotted to the legislative authority of the provinces fall within the 
subject matter of the legislative authority of parliament. And 
upon that. I take it. the trustee seeks ami vigorously asserts he 
finds justification for the enactment. Let us consider it.

Sec. 92 (ID of the British North America Act gives exclusive 
authority to the provinces to incorporate companies with provin
cial objects. It must at once l>e stated, therefore, that if it is 
proposed to create a trailing company, such as the one in question, 
with Dominion-wide objects, the exclusive legislative authority 
to create that company rests with the Parliament of Canada. If, 
then, the power to create a company, a civil lxiing. with distinct
definement of objects or purposes, necessarily, although.............v,
cairies with it the right ami power to enact the whole corpus or 
lx.dy of the civil law that will govern and control that company 
in earning out its operations; if the right to create carries with it, 
necessarily, although impliedly, the right ami authority to legislate 
as to property ami civil rights which shall govern that company 
in the various provinces into which the company may inmetrate 
in carrying out its objects, and that with utter disregard to the 
law relating to property and civil rights in any and all provinces, 
then, I take it, the trustee in the present case is fortified lieyond all 
danger of successful attack.

But, on the other hand, if the |>ower to bring into l>eing a 
trading company, with objects well defined, and a Dominion-wide 
field of operations, is subject to the limitation—that in carrying 
out the objects of incorporation or creation regard must lie had to 
and compliance with the law relating to property ami civil rights 
in each of the provinces—then the trustee1 in the present case is 
exposed, in the position of privilege which he so vigorously asserts, 
to dangerous attack.

If impliedly any given company, with Dominion letters patent, 
and well-defined objects, has power in carrying out these objects 
to do so in disregard of the civil law of any province, the extent 
or degree of such disregard, I should say, is limited only by the 
nature ami extent of the company’s operations. If parliament can 
assign to a given company certain objects, and at the same time
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give it authority to carry out its objects, or carry on its ojierations 
without regard to a particular provincial law relating to property 
and civil rights (which otherwise would govern the company in its 
operations) another company with different objects could well lie 
empowered to make a further encroachment or inroad on the 

Liquidation |aw nation to proiiert y and civil rights in any or all the provinces,
Greenehieide, j. an(j jn the end, and finally, the Parliament of ( amnia could, so far 

as its creatures—its companies—are concerned, legislate the whole 
body of the law touching property and civil rights.

This would siK'in to lie the irresistible conclusion—if the 
pretension of the trustee's case is to Ik1 maintained. Counsel for 
the trustee urges that every trading company has "implied” 
power to liorrow money—implied when not expressed; and having 
the power to liorrow money for the purpose of carrying out its 
objects of incorporation, it also has the impli'nl jiower to give 
security, and that security, in the case of a company, usually and 
necessarily, takes the form of a Inind issue; and that when the 
Parliament of ( nnada is creating a company with power to liorrow 
money it is well within its authority to legislate as to how the 
company will sec ure the payment of the money so liorrowed.

With the first part of the statement 1 have no quarrel whatever; 
with the latter part, I cannot agree. The creatures of the Parlia
ment of Canada may Ikhtow money for the punaises of their 
business, and that in every province; but their contracts of loan, 
and the accessory—the giving of security—must, in my opinion, 
conform in the cast1 of trading companies with the law in relation 
to property and civil rights in each of the provinces.

Again counsel for the trustee relies with confidence upon the 
holdings of the Privy Council in what he calls the "railway cases": 
the Canadian Pacific Railway Co. v. Notre Dame de Botutecours, 
[1899] A.C. 3ti7, known as the "drain case"; Madden v. Nehon 
and the Fort Sheppard Railway, [1899] AX'. (>2(>, known as 
the “cattle guards case." With vigour, counsel asserts the 
decisive authority of these cases in the present submission.

In both the cases cited the railways involved came within 
sec. 92 of the B.N.A. Act. They were railways, the making of 
laws concerning which was removed from the legislative authority 
of any province and exclusively conferred upon the Parliament 
of Canada—not to incorporate the company, but to enact the
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whole law governing the company. It wan desirable tlutt all 
railways, other than purely local railways, just as all hanks, which 
were not local, should Ik* governed by the same uniform law irres|x*c- 
tive of the law of the provinces.

The case is different with trading companies in general. The 
corporate objects of trading companies are almost as wide as 
commerce or commercial transactions, and in the carrying out of 
the multiplied objects of trading companies, contracts, civil and 
commercial, are necessarily multiplied, and necessarily govern 
almost every branch of the law relating to property and civil rights.
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Now, then, sub-see. 11 of sec. 1)2 of the British North America 
Act would read in conjunction with the ojiening or governing 
clause in part as follows : “In each province the legislature may 
exclusively make laws in relation to the incorporation of com
panies with provincial objects.” There is not a word in see. PI. 
giving parliament express authority to incor])orate any trading 
companies. It is in its quality of “residuary legatee” that this 
authority is found.

What is the “residuum” that the parliament inherits under 
sub-sec. 11? I should say it is the power to make laws relating 
to the incorporation of trading companies, the objects of which 
are not purely local, but Dominion wide. If this be a correct 
statement, then it follows that the Parliament of Canada may 
exclusively enact legislation or make laws in relation to the ineor- 
|H>rution or the creation of the “civil being"—its company. It 
may define, when creating it, the objects or purposes for which it is 
created; it may give it a head office and chief domicile in any 
province, and may enqxiwcr it to carry out its objects, or carry on 
its operations, throughout the whole Dominion. But can we go 
farther? Because it has the jwiwer to bring into existence its 
creature, can it Ik* said that it has, impliedly, power to relieve it 
from the operation of the law relating to property and civil rights 
in every province? In other words, can it change the law relating 
to property and civil rights so far as concerns its company or any 
number of its companies, with unlimited and multiplied objects. 
I cannot admit it. With such emphasis as words can give to the 
expression of a firm conviction, I deny it. I am convinced that 
my opinion, as now expressed, is not in any way in conflict with 
the decisions of any, including the highest tribunals of the Do-
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minion and Empire, when called upon to decide quest ions of 
conflict between parliament and the legislatures.

Other cases I have been referred to, and have had the lienefit 
of considering. They might lie called “hank cases” as distin
guished from “railway cases.” 1 readily accept the holdings in 
these cases, and 1 find in them supfxirt to my present opinion.

It is clear that under the British North America Act the 
legislatures of the provinces have no authority to enact legislation 
to incorjKirate banks or to directly govern or control banking 
operations. I do not wish to Is* understood to say that a bank is 
entirely free from the operation of provincial laws. That would 
U* an incorrect statement, but the Parliament of Canada has 
exclusive paramount authority not only to incoqiorato a bank, 
but to make laws governing “banking, the incorporation of banks, 
and the issue of paper money.” (Sec. 91 (15) B. N. A. Act.) The 
Parliament of Canada pnxwds to enact the whole corpus or Unly 
of the civil law governing banks. It is something entirely distinct 
from creating the bank. It might well Ik*, that the whole body 
of law relating to banking might Ik* enacted without the existence 
of an incorporated bank; but when the Parliament of Canada has 
incorporated its bank, then the corporation thus created comes 
at once under the control and operation of the banking law enacted 
by the same authority as created the cor)Miration. This is mani
festly the principle which underlies the finding of their Lordships 
of the Privy Council in the leading case* of TennatU \. I’nion Hunk 
of Canada, 1181)4] A.C. 31. Again, 1 say, the case is clearly disting
uishable from the one presently Ix'ing considered. If in the 
making of laws governing banks or railways that law is in conflict 
with the provincial law, it must go.

There is, and must necessarily Ik*, in the application of the 
British North America Act, which brought alsiut a federation and 
not a legislative union, what has lM*en called, and properly called, 
an “overlapping” as between legislatures and parliament. As has 
lieen often (Miinted out, as an example, when and so soon as the 
Parliament of Canada exercises its exclusive legislative right to 
enact an insolvent law. It has Dominion-wide application, and 
is supreme. It is difficult to conceive that such an enactment 
would not at some |M>int conflict with the law of property and 
civil rights, in some, if not all, of the* provinces. But, notwith-
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stmuling, tin* Dominion legislation must prevail, even though it 
does affect property and civil rights in the provinces.

Counsel for the liquidator suggested that the first question 
to la* decided is whether, as a matter of construction, sec. tilt of 
ch. 711, R.S.C. hHH), intended to supersede the provincial laws as 
to the pledging of personal property. To determine this matter 
in the sense suggested by counsel, namely, that as a matter of 
construction no such power was given, would lie to follow the line 
of least resistance. ! am of opinion, however, that the Parliament 
of Canada did by that section intend to give to a trading company 
ineori>oratod by letters patent of the Dominion power and author
ity to hypothecate, mortgage or pledge its real and personal 
property, contrary to and in disregard id the law of this province, 
and that such legislation, insofar as it is in conflict with tin* law 
of this province is unconstitutional and ultra rirex.

I. therefore, and for the reasons given, answer the questions 
submitted as follows: (1) The company in liquidation had no 
power and authority, in virtue of ch. 7V. R.S.C. PMHi, to create in 
favour of th<‘ Prudential Trust Co., Ltd., a privilege* upon its 
movable projierty.

The first question being answered in the negative, it follows 
that a negative answer must le gi eu to the second question, and 
a negative answer is given. No privilege extended to movable 
property ‘ subsequent 1 <» the trust deed; anti I on 1er the
costs in the case to be paid b\ the liquidator out of the mass.

./ udgment accordi nyly.
Not..:—The Quebec lx>gislat urc. in lit 14. by statute 4. < ieo. V.. cli. 51, amended 
ilie Quebec Companies' Act, authorising the phslging and mortgaging of 
movable projierty to secure Ixnids issued by a company and validating such 
pledge or mortgage, notwithstanding that the company may lie |x>rmittcd by 
the trustee to remain in the jxisscssion and use of the property so mortgaged 
or pledged. This brings the law of Queliee for all practical purjxiws into line 
with that throughout the rest of Canada. This statute, however, is not 
retroactive and only affects bond issues effected since the «late of its enactment, 
which was February I il. till 4.

AVERY A SON v. PARKS.
Ontario Supreme Court. A p mil alt Ditnaion, Mtreddh. ('.J.C.I*., Hid dtll. and 

Ltnnox. J. J., and Fergunon, J. A. March i. 1917.

Costs i$II—20)—Taxation- Ambiucoch order.
Where the words of a Judge's order for costs arc ambiguous, the proper 

course is to apply to the Judge who made the order to correct (he ambi
guity, and the meaning which he intended should lx» adopted. Costs 
down to. and including the trial, should lx* taxed on the Supreme Court
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scale; costs subsequent to the trial should be taxed as provided for in
Rule 049.

Appeal by the defendant from the order of Middleton, J., 
in Chandlers, 38 O.L.R. 535. Affirmed except as to costs.

//. H. Davis, for appellant ; J. M. Ferguson, for plaintiffs, 
respondents.

Mehedith, C.J.C.P.:—Our right to entertain this apiwal 
has not been questioned; though the question was asked, 
during the argument, whether the appeal was properly before the 
Court. If no right to appeal exists, or if no such right exists 
without leave—which has not been obtained—the appeal ought 
not to lie heard. The want of objections by, or even the assent 
of, the respondents, does not confer the power to entertain it.

If the case lie within the provisions of sec. 25 of the Judicature 
Act, H.S.0.1914, eh. 50, or within the further restrictions imposed 
by the Rules, as provided for in sec. 26 of the Judicature Act, 
wc have no power, and should refuse, to hear the appeal.

But, in the view that I take of the merits of the case, it is not 
necessary that that question should be considered : and it has 
not been considered.

It seems to be necessary, however, to state that fact plainly 
so as to prevent any notion that the Court has impliedly, or in- 
ferentially, or in some other manner, decided the question either 
against or for the right of appeal.

Upon the reference, the amount found to lie due to the res
pondents was an amount plainly within the jurisdiction of a 
County or District Court ; and the Referee’s finding as to the 
costs subsequent to the trial was: “I find that the defendants 
should ]>ay to the plaintiffs their costs of the reference forthwith 
after taxation.’’

No attempt was made to tax any costs until after the Referee's 
report was confirmed; after it was finally settled that the proper 
amount of the respondents' claim, against the appellants, was one 
within the jurisdiction of a County or District Court.

At Chambers it was held that, though there was no expressed 
“order to the contrary” to take the case out of the provisions of 
Rule 649, such an order was to be inferred 1 «cause this Court 
had directed payment of the costs of the action down to trial 
“forthwith after taxation;” that that meant a taxation before
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the reference had settled the amount of the liability, and, if 
before that, then, in the uncertainty, the taxation must, or ought 
to, l>e upon the higher court scale, even though when the taxa
tion took place the reference was ended and the County or District 
Court jurisdiction established.

But there is obviously much to be said against such a ruling: 
for instance, that an order to the contrary means an order in 
fact, not an inference; just as, in the days of the Common Law 
Procedure Act, when a certificate was required, the certificate 
was, always, an actual, an expressed, one. If taxing officers 
were at liberty to draw inferences, instead of being required to 
obey expressed rules and orders, the rule, or order, or judgment 
which ought to bind them might lie read ami acted upon so as 
really to be theirs, not that which they should obey; again, the 
direction is not a direction to tax forthwith, but is to pay forth
with after taxation; and either with or without a comma between 
the words “forthwith” and “after,” there, literally, is no reason 
why the Court might not have used those words—without comma 
in this case—as meaning that the costs should lie paid within a 
reasonable time after they could be properly taxed: again, under 
Rule 651, the Taxing Officer is required to make all inquiries 

•necessary to determine whether an action is within the 
competence of an inferior court; and it may lx? that the Court, 
knowing of this order, meant that it should lie acted upon: set* 
White Sewing Machine Co. v. Belfry (1883), 10 P.R. 64; Cradock 
v. Piper (1850), 1 Macn. & G. 664, at p. 674; Be Forster (1898), 
18 P.R. 65; and Brown v. Hose (1890), 14 P.R. 3.

The matters involved in the appeal are wholly matters of 
practice arising upon the taxation of the costs of the action; 
the questions being: whether, and if so to what extent, such 
costs should be upon the Supreme Court scale; and whether, and 
if so to what extent, there should be a set-off of costs as provided 
for in Rule 649.

The Taxing Officer in Toronto held that all such costs should 
be taxed upon the County Court scale with the usual set-off 
of costs as in the Rule is provided; and taxed accordingly.

Upon an appeal, against such taxation, to a Judge in Chambers, 
it was held that, though the case was within the provisions of that 
Rule, this Court had made an order that its provisions should
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not lie applied to this case, and, accordingly, the Taxing Officer’s 
ruling was re versed, and all costs ordered to lie taxed on theSupreme 
Court scale without any set-off.

That Rule provides that costs shall lie taxed just as the Taxing 
Officer taxed these cosC, unless “the Judge’’ makes an “order 
to the contrary.” At Chandlers it was held that this Court, 
upon an appeal against the judgment at the trial, did make 
sueh order to the contrary.

This Court, upon that appeal, according to the formal order 
of the ( ’ourt,us settled by the proper officer at the instance of the 
respondents, directed payment of the costs of the art ion down to 
the trial “forthwith after taxation;” and, having directed a 
reference to ascertain the amount which these respondents were 
entitled to recover from these appellants, ordered "that the 
costs of the said reference shall lie paid as the said Master may- 
direct,” and also ordered that these respondents pay to the 
appellant part of the costs of the appeal, which were to lx- set 
off against the costs directed to he paid by these respondents to 
the appellant.

Vpon the appeal against the judgment at the trial, the whole 
of the facts wen- gone into fully, so that it was known that the 
inquiry would lx- one likely to be of short durât ion, and involving 
probably only a calculation of available amounts, as, from the 
small amount of the costs of the reference it appears,it proved to 
lx-; and, again, the parties, in awaiting the final determination 
of the amount of these respondents’ claim before taxing any 
costs, have, in effect, interpreted the words “forthwith after 
taxation" as meaning payment forthwith after such costs could 
lie properly taxed; nothing then stood in the way of a taxation 
in olx-dience to the provisions of Rule 649.

There are therefore several possible meanings of the words 
“payable forthwith after taxation,” attributed to this Court, 
nothing more. But I may add that it is conunon knowledge that 
in some Courts the practice is that no interlocutory costs are to 
lx- taxed until the final taxation.

The case then, put as strongly as it can be for the respondents, 
is one of an ambiguous order; one in which several different 
inferences might be drawn of the intention sought to be conveyed 
by the words in question. 1 should not have attributed to them

v
y.



35 D.L.R.] Dominion Law Reports. 75

the meaning which the Judge at Chambers attributed to them; 
it seems to me to be taking quite too much liberty with the words 
“payable forthwith after taxation” to convert them into “payable 
forthwith after taxation upon the Supreme Court scale without 
any set-off of costs,” especially in a case in which “an order to 
the contrary” is expressly required to justify such a liberty.

Nor can I think it the duty of Taxing Officer, or Judge in 
Chambers, in any case of ambiguity, to make his conjecture the * 
order which he is to obey. There is no need for conjecture, with 
the possible result of substituting an erroneous guess for the 
judgment of the Court.

The proper course is to find out, from the Court, which of the 
two, or several, meanings is the true one. That was very dandy 
laid down by the Lord Chief Justice of Kngland and Mr. Justice 
Grove in the case of Abbott v. Andrews (1882), 8 (j.B.D. 648; 
in which it was said that: in a case of ambiguity in a judgment, 
upon a question of costs, the Judge who made the judgment 
should lx1 applied to, to correct the ambiguity, instead of appealing
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8. C.

Son

Parks.

Meredith,
CJ.C.P.

The learned Judge at Chamliers adopted that course; but I 
cannot think that he followed it to a logical conclusion. Finding 
that the Court had not considered the question of the scale of 
costs, it was made certain that the Court had not made “an 
order to the contrary” consciously, and that there could have 
been no intention to make it, if unconsciously made; so that the 
ruling should have l>een that there wras no order to the contrary, 
a ruling easily made in any cast* of ambiguity, and the more easily 
in this case, in which the words in question were capable of convey
ing several meanings not involving an order to the contrary. 
The onus of proving an order to the contrary is upon those who 
seek the benefit of it against the positive w'ords of the Rule and 
the policy of the practice.

And, even if there were no ambiguity, there is no difficulty in 
giving effect to the actual intention of the Court; for, if the formal 
judgment, whether in the words of the solicitors of one or other 
of the parties or of an officer of the Court, do not convey the mean
ing of the Court, they can and should be changed to conform to 
it: Kidd v. National Railway Assoc. 31 D.L.R. 354, 37 O.L.R. 
381. It need hardly be added that, if the formal judgment as 
signed does express the intention of the Court, the case cannot
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then Ixs reconsidered and a different judgment substituted for 
it. Making an order give effect to the intention of the Court 
must not 1x3 confused with reforming a contract, between liti
gants, on contradictory evidence.

In this case the Court really made no order as to costs; it 
held that the trial Judge was right as to certain credits to which 
the plaintiffs claimed to be entitled, but that he was wrong in 
the manner in which he had assessed the plaintiffs' damages, and 
it set aside his judgment in that resect and directed a reference 
to ascertain the true amount of such damages. That was all, 
as a mere glance at the Judge s' note-books would have shewn.

The parties subsequently desired that the order of this Court 
go further than that; and, accordingly, the minutes of it were 
drawn pretty much in the form in which the order was finally 
issued. The parties were, apparently, not agreed in all things, 
and then, by consent evidently, went l>efore a Judge of the 
Appellate Division in Chambers, who, at their request, settled 
the order in the form in which it now is. No fault seems to have 
been found by either side with that settlement of the minutes 
of the order: at all events no appeal or motion respecting it was 
made.

In these circumstances, the learned Judge who settled the 
minutes of the order is alone able to say which of the several 
meanings of the words in question was intended; and, as he is in 
favour of the meaning which gives the words “payable forthwith 
after taxation” the effect of “payable forthwith after taxation 
upon the Supreme Court scale without any set-off of costs; ” 
and, as that is one of the meanings which might be attributed to 
them, in my opinion it should be given to them.

But that does not dispose of this appeal altogether. The 
order in appeal gives to the resixmdents the costs of the reference 
upon the Supreme Court scale without set-off also, though they 
were not made payable forthwith after taxation before, but only 
on, the final taxation of costs in the action. This may have been 
inadvertently done: the reasons given by the Judge in Chambers 
for making that order shew, I think, that, if his attention had been 
called to the subject, he would not have included these costs 
with those which are to be taxed upon the higher scale. It is 
another case of want of conformity in the formal order to what
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was really intended ; but it is not a case in which that Judge had ow*‘ 
any power as to the scale of costs. 8. C.

Whether they should tie so taxed depends upon : whether t hey avckyI* 
are, or are not, costs coming within the provisions of Rule 649. SoN 
There is plainly no order to the contrary as to them. 1‘akxs.

The Taxing Officer, and the Judge in Chambers also appar- Merëdiïh,
ently, considered that these costs also came within the provisions c,c p
of that Rule; and there seems to me to be no sufficient reason for 
doubting the correctness of those views.

The policy of the practice in this re8)iect, as shewn in legisla
tion as well as in the Rules of practice, is that those who bring 
actions, or take proceedings, in a higher court, which could as 
well have been brought, or taken, in a lower court, if awarded 
costs, should have no more than if the action or proceeding had 
been brought, or taken, in the lowest competent eou, t, and that 
such a party should make good to the party, who is to pay costs, 
all loss in respect of his costs which he has been put to by reason 
of the action, or proceeding, having been brought, or taken, in 
the higher court.

But Rule 649 is not wide enough to cover all cases. It seems 
to me to cover only those over which the Judge of the High 
Court Division has a disposing power when disposing of an action 
or matter, and which he does then dispose of. And it is true 
that the disposing of the costs now in question was not made 
by such a Judge personally, that it was made by this Court; 
but what this Court did was only to determine what the trial 
Judge should have done, and, both in substance and in form, to 
vary his judgment accordingly; so that the judgment at the trial 
is now in the form that it ought, in the first place, to have been; 
and so, in my opinion, it comes fairly within the Rule, as well as 
within the policy of the law .

That part of the order which refers the question of costs to 
the Referee is one of the parts added by the parties; no such 
reference was directed by the Court: but, however made, the 
effect of the order must be that the costs arc recoverable under 
the order which should have been made at the trial; that the 
Referee in substance ascertains and states who should pay them, 
and in what manner, but the judgment of the Court awards 
them : and so the case is not, by the reference in this case, taken 
out of the provisions of Rule 649.
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Riddell, J.:—An appeal by the defendant from an order of 
Mr. Justice Middleton reversing a division of the Taxing Officer 
on a question of the scale of costs to lie allowed.

At the trial of the action, Mr. Justice ('lute awarded the 
plaintiff $1,230. On appeal to this Court we thought the damages 
awarded proceeded on a wrong principle. We therefore allowed 
the appeal and varied the judgment and directed that the “judg
ment ... as varied’’ should lie “as follows:" para. (1), 
a declaration of right; (2) directing a reference; (3) a special 
direction (not of importance); (4) order for payment; (5) “And 
this Court doth further order and adjudge that the defendant 
do pay to the plaintiffs their costs of this action up to and including 
the trial forthwith after taxation, that the plaintiffs puy to the 
defendant half of his costs of this appeal, said costs to lie set 
off against each other, and that the costs of the said reference 
shall lie paid as the said Master may direct.”

It is obvious that the form of this paragraph is not logical— 
it purports to lie what the trial Judge should have said, but 
contains a clause for the payment of costs over which he could 
have no kind of control, i.e., the costs of the appeal. But the 
intention is clear, and the form should give no trouble. This 
Court makes the proper judgment and purports to dispose of all 
costs.

By the express provisions of sec. 74 (1) of the Ontario Judi
cature Act, R.S.O. 1914, ch. 50, "the costs of and incidental to 
all proceedings shall be in the discretion of the Court or Judge, 
and the Court or Judge shall have full power to determine by 
whom and to what extent the costs shall lie paid" (subject of 
course to any express statute).

Under this section, it cannot lie doubtful that we had the 
power to deal not only with the costs of the appeal, but also with 
those of the proceedings antecedent and consequent. The order 
for costs, whether it is in form, and in whole or in part or other
wise howsoever, is really one order; and it is, in my view, perfectly 
valid as an order of this Court.

The defendant relies upon Rule 649; but I think that this 
Rule has no liearing upon the present case. The Rule seems to 
me clearly to contemplate costs over which the “Judge" has 
power—the “Judge" is “a Judge of the High Court Division
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of the Supreme Court ” (in actions brought in the Supreme ( ourt) : 
Rule 3(d)—the costs then covered by this Rule an- only such 
costs as can be disposed of by a Judge of the High ( ourt Division, 
and do not include eosts ordered by the Appellate Division.

As I pointed out in Mcllhargey v. Queen (1911). 2 O.W.X. 
781, at p. 782, “The costs provided for by Con. Rule 1132" 
(now Rule 049) “ah* those which are or may l>e mentioned in 
the judgment as entered ‘on entering judgment.’ If the Divis
ional Court sees tit to do so, the order of the Divisional Court 
may fix the scale—but, unless something is said in the order 
itself, the costs of such an order must In* taxed on the scale ap
propriate to the proceeding without reference to (’on. Rule 1132. 
Holmes v. Bread y (1898), 18 P.R. 79, is still good law, although 
some of the reasoning does not apply to such cases as the present.” 
Mr. Justice Middleton, in refusing leave to appeal—Mcllhargey 
v. Queen (1911), 2 O.VV.N. 910, says: “( onsolidated Rule 1132 
applies only to the taxation of costs up to judgment, and does 
not apply to the costs of an appeal . . . The ( ourt of 
Ap]>eal . . . can mould its order so as to do justice. When 
the order gives costs, ami nothing more is said, there is nothing 
to cut down the costs from those primâ facie applicable to such 
an appeal. There is no jurisdiction in the Taxing Officer to enter 
upon an inquiry . . . as to the amount involved.”

This case seems to have eluded the search of counsel : if well 
decided, it is conclusive of the appeal. Before1 I had myself 
found the case, 1 had considered the present case anew, anti had 
arrived at the conclusion that the appeal must fail—quite con
trary, I may add, to the view I had upon the hearing.

Blake v. Toronto Brewing and Malting Co. (1888), 8 C.L.T. 
Occ. N. 123, has no application—there the costs were not payable 
forthwith, but in the cause in any event of the action.

The appeal should be dismissed with costs.
Lennox, J.:—When this action came before this Court by 

way of appeal from the judgment pronounced at the trial, a refer
ence was directed to the Local Master at North Bay to determine 
the amount the plaintiffs were entitled to for the conversion and 
sale of certain chattels belonging to them, and our judgment 
also contained this provision: “And this Court doth further 
order and adjudge that the defendant do pay to the plaintiffs
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their costs of this action up to anil including the trial forthwith 
after taxation, that the plaintiffs pay to the defendant half of 
his costs of this appeal, said costs to lie set off against each 
other, and that the costs of the said reference shall lx1 paid as the 
said Master may direct."

The Local Master found the plaintiffs entitled to recover 
damages to the amount of $478.40, and “that the defendant 
should pay to the plaintiffs their costs of this reference forthwith 
after taxation thereof.”

The Senior Taxing Officer taxed the plaintiffs' costs uixin the 
County Court scale (except the costs of appeal, as to which there 
is no dispute) and set off Supreme Court eosts.

Upon appeal to Mr. Justice Middleton, he ordered and de
clared as follows:—

“It is ordered that the said appeal lie and the same is hereby 
allowed and the said certificate of the said Senior Taxing Officer 
be and the same is hereby set aside and vacated.

“And it is further ordered that the bill of costs of the plain
tiffs lie taxed by the said Senior Taxing Officer on the Supreme 
Court scale without set-off.

“And it is further ordered that the costs of this motion be 
paid by the defendant to the plaintiffs forthwith after taxation 
thereof.”

I am of opinion that, except as to the costs of the reference, 
the decision of the learned Judge is right. In his reasons, and 
referring to Rule 849, he says: “I think that an order for im
mediate payment, without waiting to know the amount of 
damages to be paid, is an order to the contrary."

I think, as far as it goes and as to all costs included in its 
terms, so long as the order of this Court stands, it is conculsive; 
and, having reference to the amount then apparently recoverable, 
and the time fixed for payment, is a clear indication that these 
costs were to be taxed upon the Supreme Court scale. What 
our order meant then it means now.

But the order does not include the coats of the reference. It 
is ordered that the costs of the reference shall be paid as the 
said Master may direct. The Master merely directed by whom 
the costs should be paid and the time for payment. This was all 
that he was directed to do by this Court . A judgment or order
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for costs simpliciter means cost# according to the scale of the OHT.
Court in which the action should have been brought. This is S. C.
the effect of the Master’s direction. Avery &

The learned trial Judge fourni, and it was confirmed in this SoN 
Court, that the plaintiffs were at the time of seizure entitled to Harks.

credit for the amount of a judgment assigned to the defendants, ,___ ,
that is, for $414.20. As a result of the plaintiffs’ success in this
respect, they were found entitled on the reference to $478.40 
damages. If they had not been entitled to this credit, their dam
ages would have been only $04.20 ; so that, whatever way you look 
at it, the plaintiffs’ claim could have been recovered in the District 
Court.

Wit h deference, I am of opinion that the order appealed from 
should lie varied by adding to the second paragraph: “Except as 
to the costs of the reference, and that these costs lie taxed on the 
County Court scale with right to set-off.”

It is right to add that the terms of our judgment as to the 
costs of the reference were not referred to when the appeal from 
taxation was argued. If this point had been taken, it is possible 
that the learned Judge would have made an exception to the effect 
of what I have above set out. The costs of the appeal to this 
Court should not, therefore, be affected by the circumstance 
that the appellant has secured a slight modification of the order.

Upon the main question I think I should be governed by the 
principle upon which Port Elgin Public School Board v. Eby 
(1895), 17 P.R. 58, was decided. If, when this case was liefore 
us upon the first occasion, I had adverted to the possibility that 
the plaintiffs might in the end recover only an amount within the 
jurisdiction of the District Court, I would not have concurred in 
the order we then made as to costs, but, speaking for myself only, 
of course, we there pronounced upon the facts as they appeared 
to us in the judgment I then intended, and I am of opinion that 
I have no right or jurisdiction to alter or attempt to alter it now, 
liecause the case has developed in a way I did not then anticipate 
and did not take into consideration.

Since writing the foregoing, I have had the advantage of seeing 
the judgment of the Chief Justice, and desire to add that I have 
not considered the question of the right to appeal, and it is 
unnecessary to do so now.

The respondents should have the costs of this appeal.

G—35 D.L.R.
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investigate and ascertain the amount of the plaintiffs’ claim for 
the purpose of payment, and also as directing the Taxing Officer, 
under Rules (HO and (151, to investigate and ascertain the amount

Fwtieoe. j.A. of the plaintiffs’ claim (or the purpose of taxing forthwith the

Meredith,
CJ.C.P.

costs of the proceedings down to that date, would, I think, lie 
absurd, and therefore, the trial judgment should, in my opinion, 
be construed as an “order to the contrary” under Rule (>49. 
For these and the reasons given by the learned Judge appealed 
from, I would dismiss the appeal upon this branch of it; on the 
other branch I agree that the costs should be taxed in 
accordance with the Rules.

Meredith, CJ.C.P.:—The order of the Court is, that the 
costs down to and including the trial should lie taxed on the 
Supreme Court scale, as in the order in appeal is directed; that 
the costs of the former appeal should be taxed on the same scale; 
but that the costs subsequent to the trial should be taxed as 
provided for in Rule 049, as ruled by the Taxing Officer.

No costs of this appeal.
My brother Riddell dissents as to the costs subsequent to 

the trial, which lie thinks should be taxed on the Supreme Court 
scale. Order accordingly.

ALTA. REX v. DAVIDSON.

8. C. Alberta Su/treme Court, Appellate Division, Harvey, C.J., Stuart, licet.-, and 
Walsh, JJ. March 7, 1917.

1. Criminal law' (§ IV C—116)—Imprisonment in default of paying
fine—Summary trial.

Thu restrictions of Code see. 730 (lb), by which imprisonment “not 
exceeding three months” may be ordered in default of payment of a 
fine on summary conviction under Part XV.. do not apply to a convic
tion made on a “summary trial” under Part XVI. for an indictable 
offence; the imposition of imprisonment in default is a “proceeding” 
within Code sec. 798, and the effect of sec. 798 is, therefore, to exclude 
the operation of sec. 739 to such a case.

2. Disorderly house (§ I—10)—Imprisonment with hard labour in de
fault OF FINE.

The magistrate summarily trying a charge for keeping a disorderly 
house under Code sec. 773 (/) and imposing a fine may under sec. 781, 
sub-sec. (2), order imprisonment up to six months in default of payment, 
and this imprisonment may under sec. 1037 be ordered to Ik1 “with hard 
labour.”

3. Criminal law (§ IV A—101)—Imprisonment with hard labour—Cr.
Code sec. 1057.

The “imprisonment” as to which Code sec. 1057 applies to authorise 
the addition of hard labour, is not limited to that awarded in the first
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instance for the offence, but inclu'les also imprisonment in default of 
paying a fine.

Iff. v. Nelson, 23 Can. Cr. Cas. 301, 17 D.L.R. 305, 7 S.L.U. 92, ap
proved on this point.]

4. Criminal law (| IV' C—115)—Disorderly house cases—Punishment
ON SUMMARY TRIAL.

It is not necessary to impose imprisonment jw well as a fine to make 
sub-sec. (2) of Code see. 7*1 applicable; the words "in addition to" 
and "a further term” in that sub-section are intended to make it clear 
that even where imprisonment in the first instance, as well as a fine, 
is imposed, then further imprisonment in default of payment of the fine 
can be given up to six months.

5. Disorderly house <§ I—15)—Offence of keevino—Evidence.
The intention of Code sec. 225 in defining a common bawdy house 

as applied to the letting of rooms in a hotel is that it should apjiear 
that rooms wen* habitually let with knowledge that they would be used 
for purposes of prostitution; the fact of such habitual letting may be 
proved by direct evidence or may be inferred where the circumstances 
surrounding the letting on a single occasion for use by a known prosti
tute would jtrimd facie show the existence of a habit or custom in that 
regard and no attempt is made at explanation or excuse on the part of 
the accused.

\H. v. Mercier, 13 Can. Cr. Cas. 475, referred to.]

Motion to quash a conviction made on summary trial by a 
police magistrate for keeping a disorderly house.

The motion was dismissed by a majority of the Court, Reck, 
J., dissenting.

J. B. Barron, for defendant; IT. F. II'. Lent, for the Crown. 
Harvey, C.J., concurred with Stuart, J.
Stuart, J.:—This is a motion on behalf of the defendant to 

quash a conviction made against him by Mr. Davidson, Police 
Magistrate for the City of Calgary.

The conviction was as follows:—
“For that he, the said Charles Davidson, night clerk of 

the King George Hotel at Calgary on the 12th day of anuary 
A.D. 1917, and for some time previous thereto did .lawfully 
keep and maintain a disorderly house, to wit, a bawdy house 
by keeping and maintaining rooms situate and being at the 
King George Hotel aforesaid for the purpose of prostitution 
contrary to sec. 228 of the Criminal Code and I adjudge the 
said Charles Davidson for his said offence to forfeit and pay 
the sum of one hundred and ninety-seven dollars and twenty 
five cents ($197.25) to be paid and applied according to law; 
and also to pay to the informant the sum of two dollars and 
seventy five cents ($2.75) for his costs in this behalf; and if 
the said several sums are not paid forthwith, I adjudge the 
said Charles Davidson to be imprisoned in the provincial jail
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at the city of Lethbridge in the said province and there to be 
kept at hard labour for the term of four months unless the 
said sums and costs and charges of the commitment and of 
conveying of the said Charles Davidson to the said provincial 
jail are sooner paid.”
The grounds taken against the conviction arc» as follows:—
1. That the said conviction is against the law, the evidence 

and the weight of evidence.
2. That there is no legal evidence to support the conviction.
3. That the conviction and penalty adjudged by the said 

W. S. Davidson is uncertain.
4. That the said police magistrate had no jurisdiction after 

having found the accused guilty to enforce the payment of the 
penalty adjudged by directing that in default of payment the 
accused be imprisoned for four months with hard labour or for 
any term exceeding three months.

5. That the said police magistrate had no jurisdiction to 
direct imprisonment with hard labour on default of payment of 
fine and costs:

6. And upon other grounds appearing in the proceedings.
The first and sixth of the above grounds should have been

left out. They mean nothing and serve only to encumber the 
notice. The first is an echo from a notice of apjieal in a civil 
case and even there it seldom amounts to anything. The third 
ground was not urged on the argument and evidently has nothing 
to support it.

It will be convenient to deal with the fourth and fifth grounds 
first liecause if either of them is valid we shall be obliged under 
secs. 797 (2) and 1124 of the code to deal with the evidence in 
quite a different way than under the second objection. If the 
conviction is defective on its face we can only amend if “satisfied” 
ourselves upon a perusal of the depositions that the offence 
charged, or one of the nature described in the conviction, has 
been committed.

The fifth objection requires very serious consideration. The 
first point to be observed is that the trial was held and the con
viction made under Part XVI. of the code which deals with 
summary trials of indictable offences. This being so it is not 
possible to have recourse to sec. 739 of the Code because that 
section is in Part XV. relating to summary convictions. There
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might conceivably be some ground for applying its provisions 
to a case of a summary trial for an indictable offence under 
Part XVI. were it not for two circumstances which make such a 
course impossible. In the first place, sec. 798 (of Part XVI.) 
says: “Except as provided in the two last preceding sections 
neither the provisions of this Act relating to preliminary en
quiries before justices nor of Part XV. shall apply to any pro
ceedings under this part."

It seems very dear that a proceeding to enforce a ]>cnulty 
imposed by the magistrate, that is, the imposition of imprisonment 
in default of payment, is a “proceeding’’ within the meaning of 
this section and the exception made of the “two last preceding 
sections" does not touch the matter here involved. For this 
reason alone I think we cannot look at sec. 739.

In the second place, sec 781 deals specifically and in detail 
with the punishments that may be imjjosed by the magistrate in 
the case of some of the offences triable under Part XVI. and the 
offence charged here is included in these. These provisions 
are inconsistent with the terms of sec. 739 in several respects 
and in particular the magistrate is empowered under sec. 781 
to impose imprisonment for six months in default of payment of 
the fine while under sec. 739 only three months can be given in 
such case, if there is no other specific provision in the Act under 
which the charge is laid.

Therefore, although imprisonment with hard labour may be 
imposed under sec. 739 in default of payment of the fine, this 
section cannot lie held to support the conviction here made. In 
Rex v. Nelson, 22 Can. Cr. Cas. 301 at 303: 17 D.L.R. 305; 7 
8.L.R. 92, the Court docs not seem to have been referred to sec. 
798.

“A sentence to imprisonment with hard labour is never 
obligatory upon any Court and cannot lawfully lie imposed 
except under statutory authority.” Russell on Crimes, 7th 
ed., p. 212.
Inasmuch as sec. 781 [sub-sec. 2) does not itself say anything 

about hard labour the result is that the only statutory authority 
to which recourse can possibly lie had is sec. 1057 of the Code. 
That section reads as follows:—

"Imprisonment in a common gaol or a public prison other 
than a penitentiary or the Central Prison for the Province of
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Ontario, the Andrew Mercer Ontario Reformatory for females 
or any reformatory prison for females in the Province of 
Queliec shall be with or without hard labour in the discretion 
of the Court or the person passing sentence if the offender 
is convicted on indictment or under Parts XVI. or XVIII. 
or in the Province of Saskatchewan or Alberta before a Judge 
of a Superior Court or in the North-West Territories before 
a stipendiary magistrate or in the Yukon before a Judge of 
the Territorial Court.

“2. In other cases such imprisonment may be with hard 
labour if hard labour is part of the punishment of the offence 
of which such offender is convicted and if such imprisonment 
is to lie with hard labour the sentence shall so direct.”
The Penitentiary Act and the Prisons and Reformatories 

Act make imprisonment in penitentiaries, the Ontario Central 
Prison and the reformatories mentioned in sec. 1057 with hard 
labour in all cases whether the sentence so directs or not.

The result is that where an offender is convicted on indictment 
or under Part XVI. or Part XVIII. or by a Superior Court Judge 
in Saskatchewan or Alberta, a Judge of the Territorial Court in 
the Yukon or a stipendiary magistrate in the Territories the 
imprisonment may be either with or without hard labour in the 
discretion of the Court so long as the offender is not sentenced to 
a penitentiary or the prison or reformatories excepted and this 
apparently without regard to the terms of the statute fixing the 
punishment. But if the conviction is made by a lower tribunal 
then hard laliour may be imposed only if the statute fixing the 
punishment says that it may be imposed and the sentence given 
must in such case specifically mention "hard labour.”

But all this leaves open the question whether sec. 1057 upon 
its proper interpretation refers to imprisonment in default of 
payment of a fine or merely to imprisonment as the direct punish
ment for the offence where no fine is imposed at all or, if imposed, 
is imposed in addition to a term of imprisonment. The question 
is, does the word “imprisonment” in the section refer to all 
kinds of imprisonment and therefore even to imprisonment in 
default of payment of a fine or is it restricted in the way I suggest.

In Hex v. Nelson, ubi supra, Elwood, J., was evidently of 
opinion that sec. 1057 authorised the imposition of imprisonment 
with hard labour in default of payment of a fine. I have been
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unable to discover any other precedent upon the point involved. 
I think the view taken in Rex v. Nelson was correct. The 
word “imprisonment” in sec. 1057 is used without any limitation 
and I can see no reason why it should not be held to apply to 
the imprisonment referred to in sub-sec. 2 of sec. 781, w'hich may 
be imposed in default of payment of a fine. If the offender 
chooses not to pay the fine and prefers to go to gaol surely he is 
suffering punishment for his offence and not merely for non
payment of the fine.

In my opinion, therefore, the fifth objection to the conviction 
fails.

With regard to the fourth objection it is apparent that it is 
rested upon the misapprehension that sec. 739 of the Code has 
some application to a case of summary trial. The provisions 
of sec. 798 already referred to make it very clear that it has no 
lK*aring. This misapprehension seems to underlie the notes to 
sec. 781 in Crankshaw and also the reference to sec. 739 in Rex 
v. Nelson [22 Can. Cr. (’as. at 303J.

It is well, I think, also to point out that the magistrate in 
this case seems to have thought that he could have recourse» 
to sec. 739 (2) as a careful perusal of the conviction in the light 
of secs. 781 and 739 (2) will shew.

The fourth objection, therefore, also fails.
It may be well to add that there does not seem to me to be 

anything in sec. 781 (2) w hich makes it necessary to impose im
prisonment in the first instance as well as a fine before imprison
ment in default of payment of the fine can be imposed. The 
use of the words “in addition to” and “a further term” is not I 
think sufficient to justify sueh an interpretation. I think they 
were probably used to make it clear that even where imprisonment 
in the first instance, as well as a fine, is imposed, then further 
imprisonment in default of payment may also lx? imposed but 
not to provide that there must lie imprisonment in the first instance 
before imprisonment in default of payment of the fine can be given. 
If the latter were the meaning it would l>e easy enough for a 
magistrate to impose in the first instance imprisonment merely 
for one hour or a less time in order to make imprisonment in 
default of payment of the fine valid.

There being, therefore, no legal objection to the form of the
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conviction it becomes necessary to consider the evidence in the 
case with a view to determining whether or not there was any 
evidence upon which the magistrate could properly convict.

The evidence was as follows : One Ernest Roberts, the principal 
witness for the prosecution, testified that on the night of February 
11th, 1917, he and a man names! Simpson had been at the 
“Caliaret" in the Queen’s Hotel in Calgary where there was 
dancing going on. He and Simpson met there two women 
named de Menthe and Foster. After the dance closed de Menthe 
called Roberts out and asked for the loan of five dollars. He 
refused but said if she wanted to earn five dollars it would be all 
right. She proposer! going to a room somewhere and suggested 
the King George Hotel. The four of them accordingly went 
there. At de Menthe’s suggestion the men went in advance 
and registered under assumed names. De Menthe had said 
she "knew Charlie and it would be all right." The accused was 
night clerk at the King George Hotel. The men asked him for a 
double room with two lieds. To this the accused, so Roberts 
said, apparently assented and mentioned the numlier of the 
room which Roberts thought was 311. Roberts paid then the 
sum of $2.50 for the room. Taking the key given them they 
went upstairs, not by the elevator and finding tliat the key was 
for room 201 they went to that room.

But while they were talking to the accused at the desk and 
registering, the two women came into the office of the hotel. 
The men moved on to go upstairs ami the women went to the 
desk ami entered into conversation with the accused. It had 
been arranged lietween the men and the women that they should 
appear to be strangers. Roberts said that he did not hear what 
passed between the women and the accused but that they con
versed as if they were acquainted with each other. This was 
about 2.30 o'clock on the morning of the 12th. Upon entering 
room 201 the men found that there was only one lied in it. In 
some time less than ten minutes de Menthe came to the room and 
went in. She asked Roberts about whiskey. She asked for 
some money to get whiskey and Roberts gave her five dollars for 
that purpose. She then went downstairs and after a time de 
Menthe returned in company with the woman Foster, the latter 
carrying a bottle of whiskey wrapped in paper. The party had 
no corkscrew or knife. Foster said she would go down and get
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a knife from “Charlie" and she went downstairs. After she 
had gone the page boy or elevator boy came to the door and 
asked, “Where is the fellow who lias this room?” De Menthe 
replied to this saying, “Here he is.” Rolierts and de Menthe 
were then sitting side by side on the lied. The page boy said 
that the clerk “wanted to see you." He saw all three who were 
then in the room. Roberts went downstairs by the elevator 
with the Is)y and spoke to the accused, who said he had made a 
mistake, that he laid no double rooms left and asked if it would 
be all right. Rolierts did not hear the page boy say anything 
to the accused about who was in the room. While Rolierts was 
downstairs he saw the accused hand a knife to the woman Foster 
and Foster liefore going upstairs handed it to Rolierts who took 
it upstairs. Foster followed upstairs again though Roberts 
did not state that she accompanied him. At any rate all four 
were soon in the room together again. The whiskey Ixittle was 
opened anil all of them drank some. Roberts then lay with de 
Menthe in the bed and Simpson with Foster on the floor and 
sexual intercourse took place between each couple. After more 
drinking Simpson and Foster said that they were going to Simp
son's room (which did not exist) that they were not going to stay 
there any longer. Roberts did not in his evidence say that the 
couple then went out. He stated that before very long he 
became unconscious. After a time he woke up and came to 
his senses. He makes no further reference to the three other 
people, but the inference from what he said is that he found 
himself alone; his companions had departed. He also found 
that his money about $38.00 had departed from his pocket book. 
He went downstairs, saw the accused and told him that he had 
been robbed. The accused told him to wait till he had sobered 
up and he could “get them" in the morning. This was perhaps 
about four o’clock.

A detect ive, one Turner, testified that he knew both the accused 
and the woman de Menthe and that the latter had been em
ployed as a manicure girl at the King George Hotel during some 
part of the time that the accused was employed as night clerk.

The leaf from the hotel register for January 11th was pro
duced. It shews that two person had registered under the name 
of Davis and Hays for room 201. These are the last names on 
the sheet. Roberts said he registered in the name of Davis
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but did not see what Simpson wrote. The number of the room 
201 is written opposite each name but over the erasure of some
thing else which is not discernible. The two preceding names 
in the register have the number 311 opposite them also written 
over something erased. There is no record of any registration 
by either de Menthe or Foster on the sheet produced. Whether 
they were already registered at the hotel or not on some previous 
sheet does not appear. It was not directly shewn that they had 
not rooms in the hotel themselves.

The question then is whether the foregoing constitutes evidence 
upon which the magistrate could reasonably convict.

It was objected upon the argument that some of the evidence 
was not admissible because it consisted in statements made in the 
absence of the accused. Inasmuch as the admission of inad
missible evidence is not taken in the notice of motion as a ground 
of objection to the conviction 1 apprehend that all that was 
meant by the objection on the argument was that we should, in 
considering the evidence, exclude all tliat was not properly ad
missible, not that the conviction should be quashed because of the 
improper admission of evidence. This latter question, therefore, 
we do not need to consider.

In my opinion the conversation between the woman and the 
witness at the cabaret and on the way to the hotel was with the 
exception of one remark, properly admitted. The character of 
the women was a material question in issue. The fact that one 
of them at a cabaret made a bargain for sexual intercourse and 
suggested a place of resort is surely relevant upon the question 
of her character. It tended strongly to prove that she was a 
common prostitute.

It was not the truth of what she said that was material— 
indeed she made no allegation of fact except one—but the mere 
fact that she said certain things which were indicative of her 
character. Even if the accused had been present there would 
have been nothing for him to protest against or deny except 
possibly the suggestion that they go to his hotel. But the 
material point was not the particular place where they should 
go, but the fact that the woman suggested that they go somewhere 
and get a room.

The distinction will be made plain by reference to the one 
remark which I think was inadmissible viz., the remark by
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de Menthe that she knew Charlie (t.e., the accused). That is a 
statement of fact and a very material one. The truth or false
hood of the statement is very important and it related directly 
to the accused. Being said in the absence of the accused I do 
not think it was admissible in evidence and we should, therefore, 
reject and refuse to consider it. But the suggestions and arrange
ments made by de Menthe indicative of her character stand in a 
very different position. It is the mere fact that she said certain 
things that is material, not any facts asserted by her in the con
versation, with the one exception mentioned.

There was, in my opinion, abundant evidence from which the 
magistrate could infer that the women were prostitutes. Of 
course, the fact that they arranged to get a room together at the 
King George Hotel should not be held in any way against the 
accused. Such an attempt might be made in respect of the most 
respectable hotel.

The question is, was then; evidence from which the; magistrate 
might properly infer that the accused knew7 the character of the 
women and knew of the fact and purpose of the meeting in room 
201 and so knowingly permitted it to take place?

I think there was sufficient evidence from which to infer 
that the women had no room or rooms of their own in the hotel. 
If they had why was it necessary for the four to go to the one 
room where there was only one lied? That the men secured a room 
may no doubt be said to have been done to deceive the clerk 
who otherwise1, might have objected to Roberts and Simpson, 
unregistered guests, going upstairs at that hour. But having 
once secured a room, which turned out to have only one bed in it, 
there seems to be no reason why one couple could not have gone 
to the girl’s room, if there was one, and there used a bed instead 
of the floor.

Taking together everything which I have narrated, I think 
there was evidence from which the magistrate» could infer that the 
accused knew that the four were in company with each other and 
were in the room together. He saw Foster hand the knife to 
Roberts. He saw the women who had no room in the hotel go 
upstairs at 2.30 in the morning shortly after two young men had 
gone up. He was acquainted at least with one of the women 
because she had been employed in the hotel. The two w'omen 
had a conversation with him l>efore going upstairs. One of
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them came down and got a knife from him and gave it to Roberts 
in his presence. Surely it is asking the magistrate to be too 
innocent altogether to say that he could not infer that the accused 
knew what the purpose of the women was in going upstairs. 
And if he knew their purpose it was also surely proper for the 
magistrate to infer that he knew the character of the women.

There was in my opinion ample evidence from which to infer 
that the accused knowingly permitted two prostitutes to go to a 
single room engaged just a few minutes before by two men, for 
the purpose of sexual intercourse with those two men.

The only doubt which I have arises from the wording of sec. 
225 of the Code which defines a bawdy-house. It says: “A 
common bawdy house is a house, room, set of rooms or place of 
any kind kept for purposes of prostitution or occupied or resorted 
to by one or more persons for such purposes."

Both the word “kept” and the word “resorted” seem to me 
to imply something habitual so as to attach a character to the 
house or room and so that the descriptive adjective “bawdy” 
may be used in regard to it. If one man and one woman only 
had I icon shewn merely to have gone on this one occasion with 
the perndssion of the accused to use a room in the hotel for 
improper purposes and there had liecn no evidence, as there is 
none here, as to the reputation of the house or of its being disor
derly or a nuisance to neighbours or to the public, I should have 
found grave difficulty in concluding that a magistrate might 
infer from the mere fact of a use permitted to one woman even 
though known to be a prostitute, on one occasion for improper 
purposes, that there existed a general habit of permitting such a 
use of the rooms in the hotel. It might very well happen that 
a clerk in a hotel who had become friendly with a man, a guest 
or inmate or a regular customer of the hotel, might, on receiving 
a wink, shut his eyes to his friend’s proposed escapade and allow 
him to take a woman to his room on one occasion without protest, 
and yet not be guilty at all of habitually allowing any casual 
guest to do so.

Or the accused in this case who was acquainted with the 
de Menthe girl as having been employed as a manicure in the 
hotel some time before might possibly out of friendliness to her, 
or, perhaps in return for favours received by himself, permit her
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to go to the room of a guest in the hotel on one occasion and yet 
not be inferentially guilty of allowing her habitually to do so. 
But we have different eireumstanccs here. The accused, so the 
magistrate might infer, knowingly allowed fu'o women known to 
him to be prostitutes to go to a single room for the purpose of 
sexual intercourse in that room with two men who had casually 
walked into the hotel without baggage at 2.30 in the morning. 
Is there not sufficient in these circumstances to justify the inference 
if the magistrate saw fit to make it, tliat the accused was prepared 
and not only prepared, but accustomed to permit the rooms of 
the hotel to lie used in that way? I think there is.

In Rex v. Merrier, 13 Can. Cr. Cas. 475, the habituai use of a 
room in a hotel lor such a purpose was proven by direct evidence. 
But it is not necessary that every fact essential to constitute the 
crime should lie proven by direct evidence. It is sufficient if 
such fact can properly lie inferred to exist from all the circum
stances èf the case. In tlie absence of any explanation or any 
attempt at explanation or excuse on the part of the accused, in 
the absence of any attempt to shew that he was tricked and 
misled or that he merely made a foolish mistake on one occasion 
through mistaken ideas of friendship or through temporary 
laxity in the performance of his duties, I think the magistrate 
could reasonably infer from the facts proven, if he saw fit to do 
so, that what was permittee! to happen on the night in question 
was a thing which it was the habit or custom of the accused to 
permit in a general way.

The way in which the whole thing happened was such that 
the magistrate might quite properly infer that it was not an 
isolated instance but rather a matter of course and of custom or 
habit. Moreover, I think the division in Rex v. James, 25 
Can. Cr. Cas. 23, 25 D.L. H. 476, 9 A. L. R. 66, went upon 
the same principle, vis : that the existence of a habit or 
custom of doing a certain thing may be inferred from the cir
cumstances surrounding the doing and the manner of doing or 
even of offering to do that thing on a single occasion.

This is sufficient to sustain the conviction and the motion 
should, therefore, be dismissed with costs.

It was admitted that though the accused was only a night 
clerk he came within the definition of a “Keeper” given in sec. 
228 (2) of the Code.
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Beck, J. (dissenting) :—I cannot agree that the room in
8. C. question was shewn to be “a common bawdy-house ” within the 

Beck, 4. meaning of the definition in the Code.
Walsh, J., concurred with Stuart, J. Conviction sustainedWabh, 4.

ALTA. REX v. DAVIDSON.
(Decision No. 2.)8. C.

Alberta Supreme Cou ate Division, Harvey, C.J., Stuart and
A/n- ü JO, 1917.

1. Appeal ($ XI—721)—Granting leave to appeal—Summary trial for 
INDICTABLE OFFENCE—CR. CODE SEC. 1013.

A city police magistrate summarily trying a charge of keeping a dis
orderly house without the consent ot the accused (Code secs. 774, 770) 
cannot grant a reserved case under secs. 1013 and 1014 in respect of the

2. Criminal law (§ II A—49)—Summary trial—Extended jurisdiction— 
Cr. Code sec. 777.

See. 777 of the Criminal Code, giving extended jurisdiction of summary 
trial by consent before certain magistrates, applies only to cases which 
in Ontario would be triable at General Sessions other than cases listed 
in sec. 773. (Per Stuart and Beck, JJ.)

[R. v. Hayward, 0 Can. Cr. Civs. 399, 5 O.L.R. 65; Ex parte McDonald, 
9 Can. Cr. Cas. 36S, followed; but see R. v. Archibald, 4 Can. Cr. Cas. 
159; R. v. Crawford, 20 Can. Cr. Cas. 53, 6 D.L.ll. 380.)

Statement. Motion for leave to appeal under sec. 1015 from a city police
magistrate's conviction of the accused on a summary trial for 
keeping a disorderly house. The magistrate had been applied to 
for a reserved case but had declined to grant same, the conviction 
having been upheld in certiorari proceedings: li. v. Davidson 
(No. 1), 35 D.L.R. 82, 28 Can. Cr. Cas. 44.

J. B. Barron, for the applicant (appellant).
W. F. M\ Lent, for the Crown (respondent).
Harvey, C.J.:—Accused was convicted by the Police Magis

trate of Calgary on the 13th day of January, 1917, of keeping a 
disorderly house.

An application by way of certiorari to quash the conviction was 
made to this Division, which application was dismissed on the 7th 
March, the reasons being reported in 35 D.L.R. 82. One 
of the grounds raised was that there was no legal evidence to sup
port the conviction. One of the Judges dissented from the opinion 
of the majority on this ground.

There is no appeal from the decision given, but if it had been 
upon a stated case under sec. 1013 of the Code, there would have 
been an appeal to the Supreme Court of Canada, this Court not
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being unanimous. The apcused therefore applied to the Police 
Magistrate to reserve the same question which had been deter
mined upon the certiorari proceedings. The Police Magistrate 
king fortified in his judgment on this point by the judgment of 
the majority of this Division declined to have any doubt of the 
correctness of his opinion and refused to reserve the question. 
This is an appeal from his refusal.

It is not necessary to consider how far effect should l>e given to 
the objection that this application is concluded by the former 
decision for there appears to l»e another objection which is fatal 
and that is that there seems to l>e no authority for the stated case 
asked for in the conviction in question.

The conviction is for keeping a bawdy house contrary to the 
provisions of sec. 228, which makes it an indictable offence. Secs. 
1013 and 1014 provide that a stated case may be granted in the 
case of the judgment of a Court or Judge or a magistrate proceed
ing under sec. 777 and in no other case.

In Hex v. Crawford (1912), 20 Can. Cr. (’as. 49, 6 D.L.R. 380, 
it was unanimously held by this Court that a case such as the 
present in which no consent was given by the accused did not 
come under section 777, the jurisdiction under that section l>eing 
conferred only by consent.

Section 774 declares that on such a charge as the present the 
jurisdiction of the magistrate is absolute and does not depend on 
the consent of the accused, and it is quite evident from the record 
that no consent was given by the accused and that the magistrate 
was therefore proceeding not under sec. 777 but under sec. 774, 
and consequently this case does not fall within the provisions of 
sec. 1013. The case of Hex v. Booth, decided by the Appellate 
Division of the Supreme Court of Ontario (1914), 23 (’an. Cr. 
('as. 224, 31 O.L.R. 539, is directly in point.

The appeal must therefore be dismissed.
Stuart, J., concurred with Reck, J.
Beck, J. :—As reported 35 D.L.R. 82, the defendant 

moved before this Division by way of certiorari to quash the 
conviction and his motion was dismissed with costs, one Judge out 
of four dissenting.

There being no appeal to the Supreme Court of Canada, not
withstanding the dissent, from a decision on certiorari in a crim-
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inal matter,* counsel for the defendant requested the convicting 
magistrate to state a case for the opinion of this Court, hoping, 
whether the question came liefore this Division on a case stated by 
the magistrate or by way of appeal from his refusal to state a case, 
he might again obtain a dissent and thus entitle him to appeal to 
the Supreme Court of Canada. The magistrate refused to state 
a case, no doubt properly, in view of the decision of this Division.

The defendant's motion by way of appeal from his decision 
is now liefore us, but it is now contended that, in such a case as 
this, there is no power to state a case.

The charge is one of keeping a disorderly house.
That is an offence triable by a magistrate under Part XVI. of 

the Code sec. 773 (/)—“Magistrate" in this Province meaning 
(sec. 771) either (1) a Judge of any District Court; or (2) any two 
justices; or (3) any police magistrate or other functionary or 
tribunal having the powers of two justices and acting within the 
limits of his or its jurisdiction.

Sec. 774 says that the jurisdiction of a magistrate is absolute, 
i.e., it does not depend upon the consent of the person charged, 
in the case of a person charged with keeping a disorderly house.

But in view of sec. 776 which applies to four Provinces, of which 
Alberta is one, sec. 774 may be disregarded for sec. 776 enacts 
that in the Provinces to which it applies, the jurisdiction of the 
magistrate under this Part XVI. is absolute without the consent 
of the accused except in cases coming within the provisions of 
sec. 777.

Section 777 covers all cases which may be tried at a Court of 
(lencral Sessions, but the offences listed in sec. 773 arc, all of them, 
such cases, hence the exception in 776 is meaningless unless (at 
least in the four Provinces and two Territories to which that sec
tion applies) the provisions of sec. 777 have no application, except 
to cases triable at General Sessions other than those listed in sec. 
773; as indeed is the interpretation put upon sec. 777 by some of 
the Ontario Judges in R. v. Hayward, 6 Can. Cr. Cas. 399; Ex p. 
McDonald, 9 Can. Cr. Cas. 368, cited in Crankshaw’s Crim. Code 
in the notes to this section ; and this seems to be the only inter
pretation which will make sense of sections, both of which, as well 
as others in the same part, are so confusing as to justify the sug-

•8cc R.8.C. 1906, cli. 139, secs. 36 and 39, and Re McNutt, 21 Can. Cr. 
Caa. 1ST, 47 Can. 8.C.R. 259, 10 D.L.R. 834.
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gestion that those responsible for the framing of the Criminal 
Code should redraft the whole of Part XVI.

Sec. 767 gives a right of appeal in cases of this kind, as in eases 
of summary conviction under Part XV'., but only where the con
viction is made by two justices.

Sec. 798 excludes the application to Part XVI. of the provisions 
of Part XV., except two sections which are not material for present 
purposes.

Sec. 1013, which provides for appeal by way of stated rase in 
the case of indictable offences, is, it seems, restricted to eases 
where the accused has lieen tried liefore the Supreme Court or a 
Judge thereof, or the District Judge's Criminal Court, or a District 
Court Judge, or a magistrate acting under sec. 777.

It is proved liefore us that the convicting magistrate is a 
police magistrate coming within the special qualifying provisions 
of sec. 777 (2), t.e., a police magistrate for the city of Calgary, 
king a city with a population of not less than 2,500 according to 
the last decennial census.

The conviction descrilves him as “ Police Magistrate of the City 
of Calgary, having jurisdiction in and for the City of Calgary and 
the Province of Allierta, " and the subscription of his signature to 
the conviction is followed by these words. Furthermore the deposi
tions taken Ivoforc the magistrate arc stated to lie taken Injure 
“W. S. Davidson, a Police Magistrate in the Province of Alberta, 
having jurisdiction in and for the City of Calgary and Province 
aforesaid.” But the fact that the police magistrate who made 
the conviction has certain extended powers does not in any way, 
that I can sec, help the defendant. The right of obtaining a 
stated case under sec. 1013 depends not on the qualification of 
the magistrate as spoken of in sec. 777, but upon the fact that the 
proceedings were had under that section.

It is with the greatest regret that I come to the conclusion 
that in the Province of Alberta there is no appeal from the de
cision of a magistrate (unless two justices) against a conviction 
for any of the offences enumerated in sec. 773. I can hardly be
lieve that this result was ever intended and can but think that it 
has happened through an oversight.

Here is a case of a large hotel in the city of Calgary practically 
stamped as a bawdy house on evidence that a night clerk had
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allowed two young men and two young girls on one occasion to 
occupy one room in the hotel and on inferences of knowledge; 
and there is no right of appeal except by way of certiorari, and in 
that case no api>eal, even from the decision of a divided Court, 
to the Supreme Court of Canada.

The application of the defendant will, I regret, have to be 
refused. I would give no costs. Leave to appeal refused.

WARWICK v. SHEPPARD.
Ontario Sujrreme Court, Appellate Division, Meredith, C.J.O., and Maclaren, 

Magee, 11 origin* and Ferg mon, JJ. A. March 5, 1917.
Mkvhank'h’ liens (6 III —13)—Priorities—Mortgage.

When? a mortgage has been duly registered, advances made thereunder 
after mechanics’ liens on the mortgaged property have arisen, but before 
their registration, take precedence of the liens. A mortgage haying been 
held to have priority over liens, both upon the land and the improve
ments, a lien holder cannot take away that priority by shewing that 
the work and materials increased the staling value of the property.

Appeal by mortgagees from the judgment of an Official 
Referee, in a mechanic’s lien action. Reversed,

The following provisions of the Mechanics and Wage-Earners 
Lien Act, H.8.O. 1914, ch. 140, arc applicable to the points raised 
upon the appeal:—

8.—(1) The lien shall attach upon the estate or interest of 
the owner in the property mentioned in section 6.

(2) Where the estate or interest upon which the lien attaches 
is leasehold the fee simple may also, with the consent of the owner 
thereof, be subject to the. lien, provided that such consent is 
testified by the signature of the owner upon the claim of lien at 
the time of registering thereof, verified by affidavit.

(3) Where the land upon or in respect of which any work or 
service is performed, or materials arc placed or furnished to be 
used, is incumbered by a prior mortgage or other charge, and the 
selling value of the land is increased by the work or service, or 
by the furnishing or placing of the materials, the lien shall attach 
upon such increased value in priority to the mortgage or other 
charge.

14.—(1) The lien shall have priority over all judgments, 
executions, assignments, attachments, garnishments, and receiving 
orders recovered, issued or made after such lien arises, and over 
all payments or advances made on account of any conveyance or 
mortgage after notice in writing of such lien to the person making
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such payments or after registration of a claim for such lien as _• 
hereinafter provided. 8. C.

(2) Where there is an agreement for the purchase of land, and Warwick 
the purchase-money or part thereof is unpaid, and no conveyance <HKlr 
has been made to the purchaser, he shall, for the purposes of this
Act, be deemed a mortgagor and the seller a mortgagee.

(3) Except where it is otherwise; provided by this Act no person 
entitled to a lien on any property or money shall lx* entitled to 
any priority or preference over another person of the same1 class 
entitled to a lien on such property or money, and each class of 
lien-holders shall rank pari passu for their several amounts, and 
the proceeds of any salt1 shall l>e distributed among them pro 
raid according to their several classes and rights.

H. .V. Davis, for appellants; A. L. Fleming, G. II. Sharer,
T. II. Barton, for lien-holders.

Hodoins, J.A.:—Appeal by mortgagees from the judgment Hod«,n* J A- 
of J. A. C. Cameron, an Official Referee, in a mechanic’s 
lien action, declaring certain lien-holders to have priority on the 
increased selling value over the mortgagees, to the extent of their 
liens.

The judgment is dated on the 28th November, 1916, and 
declares that the selling value of the lands in question has l»een 
increased by the work done by four lien-holders. Their liens 
are allowed at $3,935.69, and opposite each lien-holder's name is 
the amount by which the selling value attributable to the work 
done by him has l>een increased. The judgment also finds that 
the mortgagees are prior to the liens to the extent of $7,462.62, the 
amount of a mortgage existing before the work l>cgnn, which the 
mortgagees paid off on the 4th May, 1914, and that the mortgagees 
have sold the property for an amount which on the argument 
was stated to lx; $45,942, the purchaser agreeing to take the prop
erty “subject to the payment of any claims arising between the 
vendors and the holders of any liens on the property which may 
be declared by the Court to rank in priority to the mortgage- 
claim of the said vendors, either as to increased selling value 
or otherwise.”

There is also included in the judgment an order against the 
mortgagees to pay the amount of the liens, and likewise against 
the purchaser, in case the mortgagees do not pay.

If the lien-holders are not paid off, a sale is ordered, the pur-
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chaser having been added as a party. The appeal is against the 
personal orders to pay, and also and chiefly against the priority 
given upon increased value, the amount of which and its proof 
are also contested. It is also contended that the mortgage on 
the property has priority to its full extent under sec. 14 of the 
Mechanics and Wage-Earners Lien Act, and that the mortgage 
of $7,462.62 is merged in the present security, so that there is no 
part of it which can be treated as a prior mortgage under sec. 
8, and that, therefore, no priority upon increased sidling value 
can be given. Another argument is that the $7,462.62 was not in 
fact paid out of the mortgage-moneys, but out of amounts ad
vanced upon collaterals pledged when the mortgage was given. 
This last is not proved.

The appeal must succeed as to the personal orders for payment 
against the mortgagees and owners, as such orders are not war
ranted. The purchaser, who acquired her status pendente lite, 
need not have been added as a party.

The liens which are involved in this appeal are for balances 
on individual contracts or orders, the major jHirtion of the price 
represented by these contracts or orders having been paid as the 
work progressed.

The liens are all in respect of work done after the 19th Feb
ruary, 1915, but their inception dates back to June and July 
of 1914. They were registered on the 29th April, 1915, 2nd 
June, 1915, 3rd May, 1915, and 28th August, 1915.

The mortgage for $50,000 is dated the 24th March, 1914, and 
was registered on the 1st April, 1914.

In addition to the $7,462.62 advanced on this mortgage on 
the 4th May, 1914, there wrere paid out on account sums amounting 
to $20,537.33 up to and including the 22nd May, 1914; so that, 
to the extent of $27,999.95, there is no doubt of the priority of the 
$50,000 mortgage. After the liens had arisen by the doing of 
work and delivery of materials, i.e., in June and July, 1914, but 
were unregistered, the balance of the moneys was advanced on 
the mortgage between the 8th Deceml>er, 1914, and the 26th 
January, 1915, on which last-mentioned date the final payment 
was made. There was, therefore, between June ahd July, 1914, 
and the earliest registration of any of the liens now in question, a 
period in which written notice or registration of the liens could

1.
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have taken plaee, in default of which advances under the mort
gage would liave priority: Sterling Lumber Co. v. Jones (1910), 
36 O.L.R. 153, 29 D.L.R. 288; Charters v. McCracken (1916), 
29 D.L.R. 756.

The result of these eases is to postpone these liens to the 
>50,000 mortgage to its full extent.

Hut it is said that the 87,462.62 is a prior mortgage, or that in 
any case the $50,000 mortgage, to the extent of 827,999.95, can 
be so described; and tlrnt, as the liens represent work done after 
the 26th January, 1915, sec. 8 applies, anil these- lien-holders can 
claim priority upon increased selling value.

Assuming that the 87,462.62 is or was a prior mortgage within 
sec. 8, or that the 850,000 mortgage, to the extent mentioned, 
might lie so treated, yet, as pointed out in Cook v. Kohloffsky, 28 
D.L.R. 346, where, as here, one is dealing with competing priori
ties upon the whole property, both land and improvements, by 
virtue either of liens or mortgage-advances, there is nothing left 
outside the charge secured by one or the other u|)on which to 
found increased selling value. That only arises Ix-cuusc there is 
added by the improvements themselves an element of value in 
addition to that possessed by the land before they were put ujxin 
it. And, therefore, while they do contribute an increased selling 
value compared with the situation existing when the mortgage 
represented by the 87,462.62 was the sole incumbrance, or when 
total advances under the 850,060 mortgage were completed, yet, 
as the 850,000 mortgage gained priority upon both the land and 
the improvements themselves for these advances, under the 
statute, ns against the liens, it is impossible to take that priority 
away again under the guise of increased selling value. The 
foundation for that is gone when the improvements are themselves, 
to their full value, subject to the prior charge created by sec. 14. 
So that, treating the 87,462.62 as in truth a prior charge, the 
850,000 mortgage, to the extent of 842,537.38, would have priority 
to these liens. The increased selling value of the whole im
provements is, as evidenced by the sale, 829,942, so that, even 
if separable from the improvements themselves, there is nothing 
left for the liens. On the other hand, to treat sec. 8 as applicable 
to each individual worker and supplier of material, and increased 
selling value as arising as the day’s or week's work is done, and
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then to ascertain priority of each such fragment as against pro
gressive advances on a building loan, is to propose an impossible 
task and one tliat is not warranted by either the words or the 
intention of the statute.

The work here is incapable of division if the true increased 
selling value is to be ascertained; and it will be so in every case 
where the work and improvements represent some defined and 
single object, although composed of different factors.

It may be different when an owner, for instance, adds a wing 
to his house and at the same time builds a garage, or installs a 
new system of heating when adding a verandah to his residence. 
In those events the increased selling value due to each will, no 
doubt, be separable, but not where the individual work is no 
improvement by itself unless all is finished, when the combined 
result then adds, by its very completeness, value to the land on 
which it stands.

I think the result must be that the appeal of the mortgagee's 
should be allowed, with one set of costs to lie paid by the lien
holders in proportion to their several amounts. The judgment 
of the 28th November, 1916, should be set aside, and in its place 
there should 1m* substituted a judgment declaring that the mort
gage for $50,000 has priority over these liens.

Meredith, C.J.O., and Maclaren and Ferguson, JJ.A., 
concurred. Magee, J.A., agreed in the result.

Appeal allowed.

REX v. BARB.
Alberta Supreme Court, Hyndman, J. March 16, 1917. 

Intoxicating liquors (§ III G—89)—Keeping for sale — Rebutting
STATUTORY PRESUMPTION FROM FINDING IN QUANTITY.

The statutory presumption of keeping liquor for sale which arises 
under the Alberta Liquor Act from possession of a large quantity at 
a private house, may be rebutted by the testimony of the accused denying 
that he kept for sale; and where there was no evidence of frequenting 
of the place by others and nothing to throw discredit upon the testimony 
of the accused, the magistrate is bound to accept his evidence in dis
proof of the statutory presumption and cannot legally convict, in the 
face of such rebuttal where the case for the prosecution depends on the 
statutory presumption alone. The Court on certiorari will look at the 
evidence; and set aside a summary conviction under such circumstances 
as not sup|x>rted by any evidence upon which the magistrate coaid find 
the accused guilty.
[72. v. Emery, 33 D.L.R. 556, 27 Can. Cr. Cas. 116, and 72. v. Covert, 28 Can.

Cr. Caa. 25, applied.]

Motion by way of certiorari to quash a conviction against 
the defendant made by James Rae, police magistrate of the

il! I1
j: i
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Province of Alberta, on the 9th day of February, 1917, at Medicine 
Hat, for that th#said defendant, txdween the 7th day of Decem
ber, 1916, and the 12th day of January, 1917, not being a vendor, 
did unlawfully have or keep intoxicating liquor for the purpose 
of sale, barter or traffic thereof at the city of Medicine Hat, 
Alberta, contrary to the Liquor Act of Alberta, A.D. 1916, whereby 
the said defendant was adjudged to pay a fine of 8100, and, in 
default, to two months’ imprisonment in the guard room at Leth
bridge.

The grounds relied on by the applicant were:—(1) That the 
convicting police magistrate improperly held that there was 
sufficient evidence given by and on behalf of the informant to 
establish a prima facie case under the provisions of the Liquor 
Act, and thus put the accused on his defence; (2) that there was 
no evidence before the magistrate of the offence charged or of 
any offence.

R. R. Evans, for the Crown ; It'. P. Dundon, for applicant.
Hyndman, J.:—Counsel for the Crown took the preliminary 

objection to the proceedings tluit the notice of motion was defec
tive inasmuch as it was not directed to the Clerk of the Court 
at Calgary, l>eing the Court in which the application was to be 
heard, and tluit a notice to the Clerk of the District Court at 
Medicine Hat was insufficient. I do not think tliat this object ion is 
tenable, inasmuch as in the ordinary course the magistrate’s duties 
would be to forward the papers and document s to the District Court 
at Medicine Hat. As a matter of fact, the papers, etc., never 
readied the Clerk of the District Court at Medicine Hat, but 
were forwarded here direct by the magistrate; therefore I can
not see what force the objection can possibly have.

R. v. Emery, 27 Can. Cr. Cas. 116, is authority establishing that 
upon certiorari a Judge of the Supreme Court of Alberta is entitled 
to look at the evidence given before the convicting justice in order 
to ascertain whether it is sufficient to sustain the conviction, and 
that, if it is not sufficient, the conviction should lx* quashed, 
that is not to enquire into whet her the inferior tribunal has reached 
the proper conclusion on the evidence which points both ways, 
but whether there was any evidence upon which the tribunal 
could and did find.

The material facts in this case are tliat the defendant, between 
the dates alleged in the information, received from outside the
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province three or four shipments of assorted liquors, a large pro
portion of which was whiskey, and that the value of the liquor 
would lie alxmt $99; that it was received by him at his private 
dwelling-house in Medicine Hat, which was occupied only by him
self, his wife and family, and at the date of his trial he had about 
forty bottles in the house. So far as the Crown’s case was con
cerned, the only evidence against him was the fact of his liaving 
received this liquor at his residence, being his private dwelling- 
house within the meaning of the Act, and there is no evidence 
that he sold any liquor to any person whomsoever.

Section 24 of the Liquor Act enacts as follows :—
“No person within the Province of Alberta, by himself, 

his clerk, servant or agent, shall have, keep or give liquor in 
any place wheresoever, other than in the private dwelling- 
house in which he resides, except as authorized by this Act.” 

Section 55 enacts as follows :—
“The fact of any person, not being a vendor, keeping up 

any sign, writing, printing or other mark, in or near to his 
house or premises, or having such house fitted up with a bar 
or other place containing bottles or casks displayed so as to 
induce a reasonable lielief tliat liquor may be lawfully pur
chased in such house or premises, or that liquor is sold or 
served therein, or that there is on such premises more liquor 
than is reasonably required for such person and his family, 
exceeding one quart of spirits and two gallons of malt liquor 
shall be deemed prirnâ facie evidence of the unlawful sale and 
keeping for sale and having and keeping of liquor by such 
person.”
It will be noticed, therefore, tliat it is no offence to have liquor 

in one’s private dwelling-house, but that sec. 55 raises a presump
tion that, if the quantity on such premises is more than is reason
ably required for such person and his family, exceeding one quart 
of spirits, etc., it shall be deemed primâ facie evidence of unlawful 
sale and keeping for sale and having and keeping of liquor by 
such person.

This presumption is sought to be met by the evidence of the 
defendant, who says that he never sold liquor in Medicine Hat, 
and one of the Crown witnesses testified that the accused’s wife 
stated to him that they never sold any liquor there. On my 
first view of these statements, it occurred to me that this was
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somewhat equivocal and might still leave unanswered the pre
sumption that he did keep it for sale.

The evidence was taken by the magistrate in longhand, and 
may not be full and complete and as exactly as given in Court, 
and I think, therefore, that a liberal interpretation should l>e 
given to the defendant’s statements. The fact that he had the 
liquor between the 7th of December and the 11th of January 
and that he never sold any up to the date of the trial convinces 
me that this ought to be considered sufficient evidence that he 
did not have it for sale. What might be in his mind or what 
he might avow as his future intention would be of little value 
to the Court. Section 5 would seem to cover this point when 
it says that “such person shall he obliged to prove that he did 
not commit the offence with which he is charged.’’ The pre
sumption of law raised by the Act is met by the evidence that 
he never sold any liquor in Medicine Hat.

Ilex v. Covert, 28 Can. Cr. Cas. 25, seems to me to lie entirely 
applicable to this case. Beck, J., at page 37, says:—

“We are Isiund to presume the accused was innocent until 
proved guilty. He gave all the available evidence, and that 
evidence, if true, explained away the inference or presump
tion against him. It will be objected, of course, that the 
magistrate may have disbelieved entirely the evidence on 
behalf of the accused, and that it was open to him to do so; 
but, in my opinion, it cannot be said without limitation that 
a Judge can refuse to accept evidence. I think lie cannot if 
the following conditions arc fulfilled: (1) That the statements 
of the witness are not in themselves improbable or unreason
able; (2) that there is no contradiction of them; (3) that 
the credibility of the witness has not lieen attacked by evi
dence against his character; (4) that nothing appears in the 
course of his evidence or of the evidence of any other witness 
tending to throw discredit upon him; and (5) that there is 
nothing in his demeanour while in Court during the trial to 
suggest untruthfulness. To permit a trial Judge to refuse to 
accept evidence given under all these conditions would be to 
permit him to determine the dispute arbitrarily and in dis
regard of the evidence, which is surely not the spirit of our 
system of jurisprudence."
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In the case before me, I find that the statement of the accused 
is not unreasonable or improbable; is not contradicted; that 
his credibility was not attacked, and that nothing appears in the 
course of the evidence as disclosed to throw discredit upon him, 
nor was there anything in his demeanour as disclosed which would 
suggest untruthfulness.

It seems to me to be the case of an ordinary citizen, in his 
own private dwelling-house, having more liquor than the quan
tity considered reasonable under the Act, coming into Court and 
rebutting the presumption by directly stating that he did not sell 
liquor.

I can, however, conceive of circumstances where, although the 
Crown is unable to prove actual sale, they might offer circum
stantial evidence, for instance, that numbers of persons resorted 
there on numerous occasions without adequate excuse, nightly 
carousal, or an unsatisfactory explanation by the accused, etc., 
but none of these conditions appear in the case in question.

I think, therefore, that there is not sufficient evidence upon 
which to convict, and the conviction will, therefore, be quashed, 
with the usual protection ordered to the magistrate.

Conviction quashed.

MINOR v. GRAND TRUNK R. Co.
Ontario Supreme Court, Riddell and Lennox, JJ., Ferguson, JA., and Rose, J 

February 26, 1917.
Railways (§ III—45)— Highway crossing—Rate of speed—Not “thickly

PEOPLED ’ ’—N BGL1GBNCE.
The locality in which an accident occurred by a collision with a railway

train not being “thickly peopled," sec. 275 of the Railway Act (R.S.C.
1906, ch. 37) does not apply.

Appeal by défendent from the judgment of Britton, J. in an 
action for damages for personal injury sustained by the 
plaintiff and for the destruction of his motor truck by reason of 
the defendants’ negligence, as the plaintiff alleged. Reversed.

The judgment appealed from is as follows:—
Britton, J.:—The plaintiff was the owner of a motor truck 

car which he used in his business as a carter at Port Colbome. 
On the 27th October, 1915, the plaintiff, being in possession of the 
truck car and lawfully upon the highway, was obliged to cross the 
defendants' line of railway, and, in so crossing, the car was 
struck by the engine of a train of the defendants, the plaintiff 
wras thrown to the ground and injured, and his truck was com
pletely destroyed.
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The plaintiff charges negligence of the defendants in running 
the train which did the damage. The action is for the recovery 
of the damages sustained.

Questions were submitted to and answered by the jury as 
follows:—

(1) Were the defendants guilty of any negligence which 
occasioned the damage to the plaintiff? A. Yes.

(2) If so, wliat is the negligence you find? A. According to 
the evidence we find that the train was going at too high rate of 
speed at the time of the accident.

(3) Could the plaintiff, by the exercise of reasonable care, 
have avoided the accident? A. No.

(4) Damages? A. $1,000.
Upon the answer to the second question, and upon the evi

dence, the defendants ask for a dismissal of the action.
I am of opinion tliat, there was evidence that the speed was, 

under the circumstances, in approaching the crossing over which 
the plaintiff was moving, excessive. If any evidence is given tliat 
ought reasonably to be considered of excessive speed and that the 
accident was occasioned thereby, the ease could not be properly 
withdrawn from the jury.

There will be judgment for the plaintiff for $1,000 damages, 
with costs.

1). /.. McCarthy, K.C. for appellants; M. tlerman, K.C., 
for plaintiff, respondent.

The judgment of the Court was delivered by
Riddell, J.:—On the 27th October, 1915, the plaintiff was 

driving his motor truck across the Grand Trunk Railway tracks 
in the village of Port Colbome, when the truck was struck by 
the engine of the railway company's passenger train. The truck 
was destroyed and the plaintiff injured.

He brought this action, alleging that the collision was due to 
the negligence of the defendants. The charges of negligence 
in the statement of claim are as follows: (1) the train “was 
running at a much higher rate of speed than is allowed by the 
statute in such case made and provided;’’ and (2) failure and 
neglect “to blow a whistle or ring a bell.”

[The Judge then set out the questions left to the jury and 
their answers, as above.)
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Judgment was directed to be entered on the findings for the 
plaintiff—the defendants appeal.

Much evidence was given on the question of ringing the bell 
and blowing the whistle—it is of the usual character; a jury 
would be justified in finding either for or against the defendants 
upon this alleg'd ground of negligence—and the plaintiff does 
not complain.

It cannot be necessary again to decide that (speaking gener
ally), where more than one ground of negligence is left to a jury 
and the jury finds only one, it thereby negatives the others; 
there is nothing in this case to take it out of the general rule; 
and we must hold that the jury has negatived all negligence 
charged except excessive speed.

The speed is given by the witnesses variously at “from 15 
to 20 miles per hour” (plaintiff’s witness), “not over 10," “about 
8," “about 10” (defendants' witnesses). In view of the fact 
that the learned trial Judge charged the jury that the defend
ants were limited by the law to a speed of 10 miles per hour, 
and in view of the positions taken at the trial, it must be taken 
that the jury considered that the rate of 10 miles per hour had 
been exceeded. If then the learned trial Judge was right in his 
law, this verdict must stand.

It is admitted on all hands that the Parliament of Canada 
has full power to regulate the speed of trains—that body, in view 
of the increased and increasing demand for rapid and more rapid 
travel, has not seen fit to limit the speed of trains except in 
particular places—and a train cannot be said to be negligently 
or improperly run in respect of speed unless it is transgressing the 
statute.

The statutory provision is as follows (R.8.C. 1906, ch. 37, 
sec. 275): "No train shall pass in or through any thickly peopled 
portion of any city, town or village, at a speed greater than 10 
miles an hour, unless the track is fenced or properly protected 
in the manner prescribed by this Act, or unless permission is 
given by some regulation or order of the Board.”

It is hard to see how there can be any doubt of the meaning 
of this enactment. It plainly says to a railway company, “The 
law does not prevent you running your trains at any other place 
at any speed you please, but in a thickly peopled portion of a
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city, town or village, if you wish to run at a greater speed than 
10 miles an hour, you must fence your track, etc.” It seems 
equally plain tliat the primary object of this enactment is not the 
protection of persons crossing the track on a highway—fencing, 
etc., could not help them. But there can be no doubt tliat such 
persons have a right in such places to rely upon the trains not 
exceeding the statutory limit.

Mr. German frankly admits tliat the accident did not take 
place in a thickly peopled part of the village; and, therefore, the 
local knowledge of the jurors cannot lie appealed to, as it was by 
Mr. Justice Idington in Andreas v. Canadian Pacific R.W. Co. 
(1905), 37 S.C.R. 1, at pp. 19, 20.

The place not being thickly peopled, the jury was not at 
liberty to find that the speed was excessive: Andreas v. Canadian 
Pacific R.W. Co., supra; Zufelt v. Canadian Pacific R.W. Co., 23 
O.L.R. 602, 12 Can. Ry. Cas. 420; Parent v. The King (1910), 
13 Can. Ex. C.R. 93; and cf. Grand Trunk R.W. Co. v. McKay, 
34 S.C.R. 81; Grand Trunk R.W. Co. v. Hainer, 30 S.C.R. 180.

The fact (if it be a fact) that the track was not fenced is 
wholly immaterial—the fencing or protection mentioned in this 
section is necessary only where the place is a “thickly peopled 
portion of any city, town or village,” which this admittedly is not.

The appeal must be allowed and the action dismissed, both 
with costs. Appeal allowed.

LEA v. CITY OF MEDICINE HAT.

Alberta Su/irctnc Court, An/tellate Division, Harvey, C. J., Stuart, Heck and 
Walxh, JJ. May /. 1917.

1. Appeal (§ III F—98)—Extension ok time—Discretion.
Under the Alberta Rules a Judge has the discretion to extend the time 

of ap|X‘al in any case it may seem just.
2. Discovery (§ IV—20)—Employees—Officer of corporation.

An employee or officer of a corporation, examined for discovery, cannot 
be compelled to give information acquired by him outside of his employ
ment; the fact that an official has no personal knowledge of matters 
u|Kin which information is desired is no ground for substituting another 
who has no knowledge acquired in a way which would make it available 
for the plaint iff on discovery.

Appeal from the judgment of Scott, J., on an application for 
discovery. Reversed.

I. C. Rand, for respondent; S. G. Ban non, for appellant.
The judgment of the Court was delivered by 
Harvey, C.J.:—The plaintiff’s action is for payment for ser

vices rendered to the defendant in connection with the construc-
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tion of certain power and water works. The defendant has 
counterclaimed for damages by reason of negligence in connection 
with said construction.

Particulars of the negligence are given in the counterclaim 
and further particulars of the negligence and of the damages 
have been furnished under order. An order has lieen made for the 
examination for discovery on Itehalf of the plaintiff of three of the 
defendants present and seven of its past employees, one Taylor, 
its water and jiowcr superintendent, Ix-ing specified in the order 
as its officer whose examination may lie read at the trial on be
half of the plaintiff.

Rule 234 provides that “A Judge may order any party to an 
action or any person who is or has l>ecn employed by any party 
to an action and who appears to have some knowledge touching 
the questions in issue acquired by virtue of such employment” 
to lx» examined for discovery.

Then r. 250 provides that “any party to an action or issue 
may, at the trial, use in evidence as against any opposite party 
any part of the examination of such opposite party, or in case 
such opposite party is a corporation, of the examination of any 
officer thereof selected to submit to an examination to tie so used. ” 
Sub-sec. (2) provides that “such selection shall lx; made by the 
corporation, or by a Judge if the corporation refuses or fails to 
select any, or what the Judge considers the proper officer or 
officers, having regard to the questions involved.”

The plaintiff, pursuant to the order, examined Taylor who 
was unable to give all the information desired by the plaintiff. 
Counsel for the defendant stated on the examination that there 
was no one in the defendant’s employ at present who could give 
all the information, but that he would obtain what the plaintiff 
was entitled to. Plaintiff’s counsel objected that that did not 
give him the right to cross-examine. One Pyper, one of the other 
two present employees ordered to be examined, was also examined. 
It appears that some years ago he was employed by the defend
ant as one of its assistant engineers, that during the progress of 
the work in question he was employed by the plaintiff as his 
resident engineer and that after the completion of the work he 
returned to the city’s employ as assistant engineer and has since 
become chief engineer. One of the past employees, w ho is ordered
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to lie examined, is the person who was chief engineer during the 
work and who now resides in New Brunswick.

On the examination of Pyper the plaintiff proposed to go 
into the facts connected with the construction during the time 
Pyper was plaintiff's employee. Defendant’s counsel objected 
and upon his advice the witness refused to answer the question.

An application was made to the local Judge for an order to 
compel Pyper to answer the questions and also that he tie sub
stituted for Taylor as the officer whose examination might be 
used against the defendant. The first part of this application 
was refused and the second part granted.

Notice of appeal was given by the defendant to a Judge in 
Chandlers against that part of the order substituting Pyper for 
Taylor.

When the appeal came on to lx1 heard, objection was taken 
that notice had not been given in time. The notice given also 
gave notice of an application to extend the time. The application 
came liefore Scott, J., who extended the time and heard the 
appeal and dismissed it. The defendant now appeals from that 
decision and the plaintiff appeals from the Judge's extension of 
the time for appealing.

In considering the preliminary appeal from the extension of 
time it is worth while to consider the sequence of events. The 
services rendered by the plaintiff for which he claims compensa
tion of about $16,000 in addition to $17,000 paid him were ren
dered between the summer of 1912 and the summer of 1914. 
The action was liegun in Noveml>er, 1915. The defence was filed 
in March, 1916, and the order for examination was made in 
August, 1916.

The examinations were held in Decemlx'r, 1916, and the order 
apjx‘aled from was made on March 13, 1917. The notice of 
appeal to a Judge in Chamlx*rs was given on March 29, or 16 
days after the decision.

R. 313 provides that notice of an ap]>eal from a local Judge 
shall lx? served within four days after the order is made, while 
under r. 321 notice of appeal to this Division is to l>e given 
within 20 days after the decision appealed from. It is stated 
and not questioned that the reason the notice of apix»al was not 
given within four days was lx»cause the defendant's solicitor
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thought lie had the usual time of 20 days for appeal. The plain
tiff’s counsel contends that such a mistake as that is no ground 
for extending the time and refers to lie Coles and Uavenshear, 
[1007] 1 K.B. 1. 1 am of opinion that that case cannot be deemed
an authority here in view of the difference of the rules and the 
character of the appeal. In that case the appeal was from a 
Divisional Court and. as the Master of the Rolls pointed out, 
the case had been fully heard on the merits ami the decision 
must lie presumed to lie correct.

The mistake was the same as in the present case but, under 
the English Rule, the ap]H‘ul could not lie brought after the 
sjiecified time “except by sjx*cial leave of the Court of Appeal.” 
We have no such rule and this is a decision of a local Judge whose 
jurisdiction is given under the rules.

It. 556, however, provides that a Judge may enlarge or abridge 
the time in any case upon such terms as may lie just. In the case 
cited the Judges stated that, but for the prior decisions by which 
they felt luiund, even on the rule as it stood they would extend 
the time, but the decisions followed seem to treat the matter as 
one requiring special circumstances to justify the extension of 
time.

I am of opinion, therefore, that under our rules in such a 
case as this it is for the Judge to exercise his discretion, having 
regard only to what would lie just. There is no suggestion that 
the plaintiff is in any way prejudiced by the extension of the 
time further than by the few days delay, and the expedition shewn 
by the defendant in getting this apiwal through contrasts very 
favourably with the speed with which the plaintiff has prosecuted 
his rights. I would, therefore, dismiss the plaintiff’s appeal with 
costs.

This brings us then to the merits of the order appealed from. 
In Nichols <t* Shepard Co. v. Skedanuk, 6 D.L.R. 115, 5 A.L.R. 
110, the right of examination of an officer under the then rule 
was under consideration, and the two purposes of the examination 
for information of fact and for at Unissions to !>e used against the 
opposite party were pointed out. Since then the rules have lieen 
put in their present form so that that distinction is clearly made 
and the privilege for the first purpose has been much extended 
while that for the second has been more clearly defined and per-
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haps to some extent restricted. The matter has, since the change 
of the rule, been again considered by this Court in two cases last 
year: McLean v. C.V.R., 28 D.L.R. 550, and Medicine Hat Wheat 
Co. v. Xorris, 29 D.L.R. 379. But in l>oth these cases, r. 234 
alone required to lx* considered.

Plaintiff's counsel, is quite frank in saying that what he wishes 
to accomplish is to obtain from Py]x*r the information he has, 
which he acquired while employed as plaintiff’s engineer. This 
has lieen refused him on the application already made, but he 
appears to lie of opinion that if he can examine him as the mouth
piece of the defendant he can get from him information which he 
cannot get while examining him simply as an employee. 1 do 
not consider whether this is so or not. It was pointed out in 
the Skedanuk case that in some cases on examination a )x*rson 
might be required to give information acquired from others for the 
purpose of the examination. Tliat the same rule will apply to an 
officer of a cor]M»ration under the newr rules amna probable from 
what was said in the other two cases cited.

It is to lie observed, however, that the right to examine par
ties and officers or other employees is expressly given only by 
r. 234. R. 250 only refers to the right to use at trial examina
tions taken presumably under r. 234. It would np]>enr clear 
that r. 234 in terms authorizes the defendant to cross-examine 
Pyper for discovery as a former employee of the plaintiff upon the 
facts u)H>n which the plaintiff nuiintains his right to cross-examine 
him while the plaintiff adds to this the claim of right to use such 
cross-examination as admissions against the defendant. It would 
undoubtedly Ik* a most anomalous situation if tlaw rights existed 
contemporaneously.

Under the English practice the punaises of the discovery are 
the same but the method of obtaining the evidence is ordinarily 
by interrogatories.

In Wetshach Incandescent (ias Lighting Co. v. New Sunlight 
Incandescent Co., [1900] 2 C'h. 1, it was held that an officer of a 
company answering for the company could not lie compelled to 
answer as to knowledge obtained outside of the company’s em
ployment . That principle apiiears to lie implied in our r. 234 
which permits examination of employees who have information 
acquired by virtue of their employment. Then* is a present
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judgment against the plaintiff that he cannot get the information 
he desires against, Pyper as a simple employee of the defendant by 
reason of the fact that the information was not acquired by virtue 
of his employment by the defendant. It seems clear that under 
the authority of the case cited no officer of the defendant could 
be required to inform himself from Pyper and communicate such 
information. It would seem to follow necessarily, and certainly 
it is clear from the dicta in the ease cited, which are very instruc
tive, that Pyper on being examined as the mouthpiece of the 
defendant could not In* compelled to give information acquired by 
him outside of his employment by the defendant.

Collins, L.J., at p.* 14, says:—
The question is, does the answer come within the category of admission? 

If it does, it can l»e read against the party who makes it with all the suggestions, 
sinister or otherwise, as to the extent of the admission or the qualification 
sought to 1m» put upon it, and that is precisely the reason why, when some one 
who is not the company, has to answer for the company the admission must 
he guarded with proper restrictions. A corporate body cannot answer for 
itself and it is necessary that some individual should answer for it. His 
function is to give the answer of the company. Some restrictions must 
therefore lx* put upon the knowledge which he is to apply in answering the 
questions put to him. Where is the line to be drawn? It seems to me that 
it was drawn logically and practically by Brett, L.J., in Bolckow Vaughan & 
Co. v. Fisher, 10 Q.B.D. 161, when he said that the person who is called upon 
to answer is not hound to answer as to what he has learnt accidentally and not 
in the ordinary course of business. It is the function of the Judge, with the 
assistance of counsel, when selecting the person who is to answer for tin» 
company to see that he is a person who, in the ordinary course of his business 
for the company, will be able to give the proper information which, when 
given, will him! the company, just as if the company itself were able to take 
an oath, but with that limitation. His answer, then, is the answer of the com
pany and can be read against the company just as such an answer could he 
read against any individual. But, it is said that information obtained by 
means of interrogatories might lx» exceedingly valuable. No doubt it might 
be, but it might be entirely outside the function of interrogatories and outside 
the power of the Court to obtain information in that way. The party who 
wishes to obtain the information can, if he chooses, subpoena the person who 
can give it, and if his evidence is relevant, it will be admitted at the trial 
But, as my brother Rigby has |x»inted out, it is no part of the duty of the 
plaintiff to assist the defendant in getting up evidence in support of their

The application of these last remarks to the present case is 
quite apparent. The plaintiff may lx* in doubt as to the wisdom 
of calling Pyper as his witness as lieing now in the defendant's 
employ. It is clear, however, that as the issue is one of negli
gence, some of which must rest on him personally, it is probable
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that portions of his evidence at least would t>e in the plaintiff’s 
favour, and if he can have the privilege of cross-examining him 
in advance and selecting only such portions of the evidence as 
arc in his favour and of putting them in as admissions binding 
on the defendant, he will have a great advantage in addition to 
knowing in advance how strong a case can lx? made out against 
him, hut as Collins, L.J.. said, that is not the function of an exam
ination for discovery, but is assisting the plaintiff in getting up 
evidence.

Whether the superintendent named to represent the defendant 
was selected by the defendant or named by the Judge does not 
appear, and whether if named by the Judge there would be power 
to substitute another need not lie considered, for there would 
appear to be no official of the defendant in the absence of the 
person who acted as city engineer, during the progress of the 
work, more suited to make this discovery. The fact that he has 
not iH-rsonal knowledge of matters upon which the plaintiff de
sires information is no ground for permitting the plaintiff to ex
amine an official who has no such knowledge acquired in a way 
which could make it available for the plaintiff on discovery.

1 am of opinion, therefore, that the defendant’s appeal should 
he allowed with costs and that the order ap]M»aled from should 
he set aside. The defendant should have the costs of both 
applications lielow payable to him in the cause in any event.

______ Appeal allowed.
REX v. PEOPLE'S WINE AND SPIRIT BROKERS

Alberta Supreme Court, Appellate Division, IIari>ey C.J., Stuart, Heck, 
and Walsh, JJ. February ii, 1917.

Intoxicating liquors (§ III G—86)—Agent to transmit buyer’s order 
—Commission from seller.

A person acting in Alberta as agent for others wishing to transmit 
orders for liquors and the price of same to persons outside of the province 
for shipment direct to the buyers, docs not thereby become liable to 
conviction for unlawfully “selling” liquor in Alberta, although he is 
remunerated out of the price with the concurrence- of the buyer by a com
mission allowed him by the liquor dealer to whom the order is sent; 
“selling” implies a transference of the property in the thing sold unless 
the statute creating the offence gives it a more extended meaning.

I*, v. Wright (1915), 24 Can. Cr. Cas. 321, 33 O.L.It. 237, distin
guished.]

Motion by way of certiorari to quash a conviction of the 
Police Magistrate of Calgary on a charge that the defendants 
“did unlawfully sell intoxicating liquor contrary to section 23 
of the Liquor Act.”
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W. F. H\ I Ant, for Crown.
J. B. Barron, for defendant.
The judgment of the Court was delivered by
Harvey, C.J.:—The facts an* that the defendants had an 

arrangement with a liquor company in the Province of Sas
katchewan whereby it wrould make a discount on the price on 
any orders sent to it by the defendants.

The defendants had a place of business in Calgary where 
they advertised to act as agents for prospective purchasers. 
When a person wished to purchase* liquors they had him sign a 
document appointing them his agents to buy and authorizing 
them to take, by way of commission for their services, the amount 
which the Saskatchewan company allowed as commission. An 
order was given in this way and the price paid and the liquor 
was subsequently received by the purchaser from the express 
company as directed in the order.

The magistrate was of opinion that the defendants were in 
fact agents for the Saskatchewan company, and that w’hat took 
place when the order was given was a sale within the meaning 
of the section. The offence is one of “selling.”

In Rex v. C.P.R., [1911] A.C. 328, it was held that unde r 
the Act in question their lands were not sold when an agreement 
of sale was entered into but only w'hcn the sale was completed 
and the property had passed from the vendors.

In Abbott v. Ridgeway Park Ltd. (1915), 8 A.L.R. 314, 
this Court held that within the meaning of the Act in question 
there the lands were “sold” when an agreement for sale was 
entered into because the Act said “sold under an agreement 
for sale.”

Murray’s New English Dictionary defines the word “sell” 
as meaning, in its chief current sense, “To give up or hand over 
(something) to another person for money (or something that is 
reckoned as money)” and it defines “buy” as a correlative to 
sell as meaning “to get possession of by giving an equivalent, 
usually in money; to obtain by paying a price.”

It is to be observed that the transference of the thing bought 
or sold appears to be the primary consideration.

In the Sales of Goods Ordinance (ch. 39 C.O. 1898) in the 
interpretation clause it is provided that “contract of sale”
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include» an agreement to sell as well as “a sale" indicating tlmt 
an agreement to sell is not a sale.

Then sec. 3, 554, which is not an interpretation of words as 
used in the Ordinance hut of the law, provides that “an agree
ment to sell lieoomes a sale when the time elapses or the con
ditions arc fulfilled subject to which the property in the goods 
is to lie transferred."

In Tilmus v. Littlewood, [1016] 1 K.B. 732, the Act in question 
provides that “a person shall not sell or expose for sale by retail 
any intoxicating liquor" except at a place for which he holds 
a license.

The accused had taken an order for the sale of liquor at a 
place other than that for which he held a license, atfd he was 
convicted of selling at the place where he took the order. The 
conviction was quashed. Ixird Heading. C.J., at p. 736 says:

“We ought not to eonstrue the woril “sell" as meaning an 
‘agreement for sale’ unless there are other words in the statute 
which lead to that conclusion. In my judgment there are no 
such words. The word sale must therefore lie construed in the 
legal sense of ‘sale’ as distinguished from ‘agreement for sale."’

Sankey, J., at p. 737, says:
“In my judgment the words which are plain do not refer 

to an executory agreement for sale, but to an actual sale, and as 
we are construing a section which provides a penalty, I do not 
think we ought to stretch its plain language so as to include a 
meaning which the words do not bear.”

And Low, J., at p. 738, says: “It appears to me we must gi\-e 
to the woril ‘sell’ its ordinary meaning, ami not go out of our 
way to extend it."

Reliance was placed by the Crown on Rex v. Wright (1915), 
24 Can. Cr. Cas. 321,33 O.L.R. 237, in which the Ontario Appellate 
Division held that the taking of an order as in the present case 
was a sale within the Ontario Act, but that depended on the words 
of the Act as is plainly shewn by the words of Latchford, J., at 
p. 326, “The taking of an order is not a sale within the strict 
technical meaning of the word, but the Act calls it a ‘sale.’”

It is necessary to consider whether there is anything in the 
terms of our Act to warrant our giving the word “sell" any 
other than its ordinary meaning.
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The sect ion (23) provides that “No person shall within the 
Province of Alberts, by himself, his clerk, servant or agent, 
exjxise or keep for sale or directly or indirectly or upon any 
pretence or upon any device sell or barter or offer to sell or barter, 
or, in consideration of the purchase or transfer of any property 
or thing, or for any other consideration, or at the time of the 
transfer of any property or thing, give to any other person any 

Harvey,CJ. liquor except as authorized by this Act.”
Some of the offences specified, e.g.t the ex)M>sing and keeping 

for side and giving, seem to involve the necessity of the liquor 
Icing in actual possession ready for delivery and therefore furnish 
no reason for thinking that the sidling or bartering or offering 
to sell or barter might involve any other conditions.

The first proviso to the section which authorizes a druggist 
to keep and sell, quite clearly is limited in the same way to liquor 
in possession.

Then when we look at some of the sections relating to evidence 
we find in sec. 49 that to prove “the sale or disposal, giving, pur
chasing, or receiving, or consumption of liquor,” it is not necessary 
to shew that any money actually passed or any liquor was actually 
consumed if the justice* is satisfied that “a transaction in the 
nature; of a sale or other disposal, giving, purchasing or receiving 
actually took place” ami proof of consumption or intended con
sumption is evidence of sale. It is to lx; observed that in this 
section the word “sale” is useel as meaning “elisposal” which 
would scarcely include an agreement for sale.

Section 54 provides that when a person is prosecuted for 
selling, keeping, etc., evidence that he had the liquor in his 
possession will cast on him the hurt hem of proving his innocence.

By sec. 55 it is provideel that the keeping up of signs or “ having 
premises fitted up with a bar or other place containing bottles or 
casks displayed so as to induce a reasonable belief that liquor 
may l>e lawfully purchased on the premises,” or the fact that 
there is more liquor on the premises than is reasonably required 
for the person and his family shall be primâ facie evidence of 
unlawful sale and keeping.

In all these sections the offences of selling and keeping for sale 
are classed together and there is nothing that is declared to be 
evidence that would lx; applicable to any sale except one which 
could be completed by the actual delivery of the liquor sold.
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A consideration therefore of the different provisions of the 
Act seems rather to indicate an intention to limit the meaning of 
“selling" to its ordinary and proper meaning, rather than to 
extend it to the loose meaning which would include an agreement 
for sale.

1 ni]>ortance is sought to l>e attached to sec. 72, which declares 
the intention of the Act to be the prohibition of “transactions in 
liquor which take place wholly within the Province of Alberta,” 
and to restrict the consumption of liquor within the Province 
but not to affect bond fide transactions in liquor tat ween a person 
in the province ami one outside.

It apixmrs to me that the real meaning of this section is against 
the Crown’s contention rather than in its favour. As far as the 
transaction within the province was concerned it was harmless, 
for no liquor whatever could have been consumed by virtue of it. 
It was only by reason of it ixâng extended to persons outside 
the province that any liquor could lx; obtained and the transac
tion therefore which could militate against the purpose of the 
Act was not one wholly within the province.

1 am, consequently, of opinion that the facts of this case; do 
not constitute a sale within the meaning of section 23 and that, 
therefore, no offence, as charged, was committed, and 1 would 
(piash the conviction with the usual protection to the Magistrate.

, Conviction quashed.

Re TOWNSHIP OF GOSFIELD SOUTH AND TOWNSHIP OF 
GOSFIELD NORTH.

Ontario Supreme Court, Apellate Division, Meredith, C. J. U., Maelarcn, Magee, 
Hodgins and Ferguson, JJ.A. March 5, 1917.

Drains anu Sewers (§ 1—1)—Construction—New and existing drains.
Under sec. 3 of the Municipal Drainage Act. R.8.0. 1014. ch. 198, the 

construction of a drain may be authorized even though it follows in the 
main the course of an existing drain.

An appeal by the Corporation of the Township of Gosfield 
South and certain land-owners from a judgment of the Drainage 
Referee affirming the report of Alexander Baird, an Ontario land 
surveyor, reconunending the construction of a drain commencing 
at and forming a junction with what was known as old No. 5 
drain in the township of Gosfield North, and extending westerly 
along the town-line to the middle branch of an existing drain 
called No. 47.
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The following provisions of the Municipal Drainage Act, 
R.8.O. 1914, ch. 198, are applicable to the questions raised by the 
appeal :—

Section 3.—(1) Upon the petition of the majority in number of 
. . . the owners of the lands to lie benefited in any area as 
described in such petition within any township ... to the 
municipal council thereof, for the drainage of the area as described 
in the petition by means of drainage work, that is to say, the 
construction of a drain or drains, the deepening, straightening, 
widening, clearing of obstructions, or otherwise improving of any 
stream, creek or watercourse, the lowering of the waters of any 
lake or pond, or by any or all of such means as may be set forth in 
the petition, the council may procure an . . . Ontario land 
surveyor to make an examination of the area to be drained, the 
stream, creek, or watercourse to tie deepened, straightened, 
widened, cleared of obstructions or otherwise improved, or the lake 
or pond, the waters of which are to be lowered, according to the 
prayer of the petition, and to prepare a report, plans, specifications 
and estimates of the drainage work, and to make an assessment of 
the lands and roads within said area to lie benefited and of any 
other lands and roads liable to tic assessed as hereinafter provided, 
stating as nearly as may be, in his opinion, the proportion of the 
cost of the work to lie paid by every road and lot or portion of 
lot for lienefit, and for outlet liability and relief from injuting 
liability. . . .

Section 75 (1), as substituted by 6 Geo. V. ch. 43, sec. 5: (1) 
The council of any municipality, liable for contribution to a drain
age work in connection with which conditions have changed or 
circumstances have arisen such as to justify a variation of the orig
inal assessment in respect of the drainage work, may apply to the 
Referee upon an application, of which notice has been given to 
the head of every other municipality interested, for permission 
to procure the report of an engineer or surveyor varying such 
original assessment, and in the event of such permission being 
given such council may procure the report of an engineer or sur
veyor as aforesaid, and pass a by-law adopting the same, but in 
case all the lands and roads assessed or intended to be assessed lie 
within the limits of one municipality, the council of such munici
pality may procure and adopt such report without such permis
sion.
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Section 77 (1), as amended by 6 Geo. V. ch. 43, sec. 6: (1) 
Wherever, for the better maintenance of any drainage work con
structed under the provisions of this Act or any Act respecting 
drainage by local assessment, or to prevent damage to any lands 
or roads, it is deemed exiiedient to change the course of such 
drainage work, or make a new outlet for the whole or any part 
of the work, or to construct a tile drain under the lied of the whole 
or any portion of such drainage work as ancillary thereto, or other
wise improve, extend, or alter the work, or to cover the whole 
or any part of it, the council of the municipality or of any of the 
municipalities whose duty it is to maintain such drainage work, 
may, without the petition required by section 3, but on the report 
of an engineer or surveyor appointed by them to examine and 
report on the same, undertake and complete the change of course, 
new outlet, improvement, extension, alteration, or covering 
specified in the rejiort, and the engineer or surveyor shall for such 
change of course, new outlet, tile drain, improvement, extension, 
alteration or covering, have all the powers to assess and charge 
lands and roads in any way liable to assessment under this Act for 
the expense thereof in the same manner, and to the same extent, 
by the some proceedings and subject to the same rights of optical 
as are provided with regard to any drainage work constructed 
under the provisions of this Act.

J. //. Hodd, for appellants; ft. L. Brackin, for respondents.
The judgment of the Court was read by
Meredith, C. J. O.:—This is an appeal by the Corporation 

of the Township of Gosfield South and certain land-owners from 
the judgment of the Drainage Referee, dated the 24th November, 
1910.

The proceedings taken by the council of the respondent cor
poration were founded upon a petition by certain land-owners 
requesting that "the area of land within the said township" 
(i.e., Gosfield North) “and 1 icing described as follows, that is to 
say, the lots 264, 265, 206, and part of the north half of lot 267, 
and the south-east quarter of lot 267 south of Talbot road, lots 
7, 8, 9, 10 and gores 11 and 12 in the 6th concession of said town
ship, may be drained by means of a drain on the 6th concession 
road from the road drain south of Talbot road lots west to the centre 
branch of old No. 47.”
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This petition is dated the 8th April, 1916, but when it was 
received by the council does not appear.

The clerk of the municipality instructed Mr. Alexander Baird, 
an Ontario land surveyor, to report upon the petition, which he 
did on the 23rd June following.

In his report Mr. Baird states that “to give relief from flooding 
and to enable the proper use and efficient drainage of the lands de
scribed in the petition and other lands in its vicinity” a drain 
commencing at and forming a junction with what is known as old 
No. 5 drain in the township of Gosfield North, and extending 
westerly along the town-line to the middle branch of an existing 
drain called No. 47, which runs along the road allowance between 
lots 6 and 7, was much required, and he strongly recommended its 
construction.

The drain the construction of which Mr. Baird recommended 
follows, in the main, the course of an existing drain which had lieen 
constructed under the provisions of the Municipal Drainage Act, 
departing from its course only for the purpose of connecting it at 
its easterly end with another drain, which had also lieen con
structed under the same Act.

The apiK'llants take the position that it was not competent for 
Mr. Baird to make use of the existing drain as part of the drain 
the construction of which he recommended, or, as it was termed in 
the argument, to “absorb it;” and that, even if it were competent 
for him to do this, the proceedings should have been taken under 
sec. 77 of the Municipal Drainage Act, R.S.O. 1914, ch. 198; 
that what the engineer has recommended to be done is what that 
section provides may tie done; and that the engineer acted without 
jurisdiction liecause ho was not appointed by the council to ex
amine and report upon the existing drain, and liecause, by sec. 5 
of 6 (leo. V. ch. 43, the permission of the Drainage Referee was 
necessary to authorise any change to be made in the assessments 
in respect of the existing drains, and what the engineer has done is 
to change these assessments without the requisite permission having 
lieen obtained.

I see no reason why the construction of a drain may not be 
authorised, even though it follows in the main the course of an 
existing drain. If it were otherwise, the existence of a small and 
shallow drain which answered the purpose for which it was origin-
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ally constructed, but, owing to changed conditions, had become 
wholly inadequate, would, or at all events might, altogether 
prevent the construction in the most convenient }>osition of a 
larger drain. And, indeed, if such were the law, the adoption 
of a more comprehensive scheme of drainage1, for which the use 
of what was occupied by the existing drain was essential, would 
1ki impossible. I see no reason for so limiting the comprehensive 
words of sec. 3, under which the respondents have proceeded, 
or why the» work, the construction of which the engineer has 
recommended, is not a “drainage work” within the meaning of 
that section.

In my opinion, sec. 77 was designed to afford an alternative 
mode of effecting the improvement of an existing drain, and to 
dispense, in the1 cases with which the section deals, with the 
necessity of the petition for which sec. 3 provides. The reason
ableness of such a provision and the necessity for it are obvious. 
The result of the existence of the conditions mentioned in sec. 
77 might injuriously affect only a few of the persons who were 
charged with the cost of the construction and maintenance of the 
drain, and in such a case it would not Ik* likely that a majority of 
them could be got to petition for the needed improvement. See 
as to this the observations of Harrow, J.A., in Township of Dover 
v. Township of Chatham, 15 O.W.R. 15b, 101. However that 
may lie, there is nothing in sec. 77 which, in my opinion, ex
cludes the right to proceed under sec. 3.

Nor does this view of the law7 work any injustice. If an 
existing drain is made use of for the purpose of the new work, the 
value of it would, of course, lie credited to the persons assessed 
for it in the proportions in which they were assessed.

None of the cases referred to by counsel for the appellants 
supports the proposition for which he contended, viz., that the 
proceeding should have been taken under sec. 77.

It may lie conceded that, if what is desired is simply a varia
tion in the amount of the assessments that were originally made, 
the proceeding to obtain it should lie taken under sec. 75, and in 
accordance with its provisions, and that wrhere sec. 5 of b Geo. V. 
ch. 43 applies, the permission of the Drainage Referee is a pre
requisite; but that is not this case. _ What is sought is not a varia
tion of the assessments; and, as I understand the evidence and the 
Referee's reasons for his judgment, none has been made.
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I say “where sec. 5 applies,” because, in my judgment, if the 
petition was received by the council before the 27th April, 1910, 
that section lias no application; and, for all that api>ears, it was 
received before that day.

All that was decided in the Dover and Chatham cast1, supra, 
was that, in the circumstances of that case, w’hat was proposed 
to lie done might lx* done under sec. 75, and that a |X‘tition was 
not necessary.

All that was decided by the Referee in Gibson v. West Luther, 
20 O.W.R. 405, was that sec. 77 did not apply to a scheme 
altogether different from the original scheme—and to that extent 
is perhaps against the appellants’ contention—and that there was 
no power under that section to alter the fixed proportions of the 
original assessment.

It was also argued that the engineer had in this case in effect 
varied the original assessments; but that is not Ixrme out by the 
evidence. What he did was to allow $1,500 as the value of the 
existing drain, and his intention was to allow for this to the jier- 
sons who had lx>en assessed for the cost of its construction ; but, 
in the view of the Referee, he had made an error in his calcula
tions, and the error was corrected by the Referee.

There remains to be considered the question whether the 
agreement between the two corporations was a bar to the assess
ment upon the lands in South Gosfield of any part of the cost 
of the works. As to this I entirely agree with the view’ of the 
Referee that there is nothing in the agreement which goes that 
far, even if the Corporation of the Township of Gosfield North 
could effectually tie its hands in the way it is argued it has done, 
which 1 gravely doubt.

I would dismiss the appeal with costs. Appeal dismissed.

REX v. PIBCO.
Alberta Supreme Court, Appellate Division, Scott, Stuart and Heck, JJ.

December 38, 1916.

Seduction (§ II—7)— Previously chaste character — Evidence to 
prove prior unchastity—Cr. Code secs. 210, 211.

On the trial of a charge under Cr. Code sec. 211 for seducing a girl 
between fourteen and sixteen, of previously chaste character, testimony 
is admissible on behalf of the accused to prove prior specific acts of 
illicit intercourse between the girl and another man.

Case reserved by the Judge of the District Court at Medicine 
Hat as follows :—

Statement.
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“Andre Pieco was charged before me on the 6th day of 
July, 1916, for that he, the said Andre Pieco, at ltedcliff, 
in the Province of Alberta, on or about the 1st day of May, 
1916, did unlawfully seduce Beatrice Wilkie, a girl of pre
viously chaste character, then being above1 the age of four
teen years and under the age of sixteen years.

“He was further charged for that he, the said Andre 
Pieco, at ltedcliff, on or about the first day of May, 1916, did 
have illicit connection with Beatrice Wilkie, a girl of pre
viously chaste character, then being above the age of four
teen years an:l under the age of sixteen years.

“ Both of the said charges were under sec. 211 of the Crim
inal Code.

“ I convicted the accused on the two charges and sentenced 
him to imprisonment for a period of four months.

“At the request of counsel for the accused, at the close of 
the trial, I consented to submit the following questions for 
the opinion of the Appellate Division. 1 attach, as jMirt of 
this cast1, a copy of the evidence and proceedings.

“ (1) Was I right in holding, upon the evidence and proceed
ings, that the said Beatrice Wilkie was proven to be al>ove the 
age of fourteen years and under the age of sixteen years at 
the time of the alleged seduction?

“(2) Was I right in holding, upon the sait! evidence and 
proceedings, that there was corroboration of the evidence of 
the said Beatrice Wilkie as required by sec. 1002 of the 
Criminal Code?

“(3) Was I right in refusing the evidence of Victor Sal
vador as to specific acts of intercourse with the prosecutrix?” 

S. (t. Hannan, for accused; R. E. Evans, for the Crown.
The judgment of the Court was delivered by 
Scott, J.:—The only direct evidence as to the age of the girl 

Beatrice Wilkie was that of her mother Dora Wilkie who stated 
that she was fifteen years old on 1st May, 1916. Ic is true that, 
upon cross-examination, she appeared to be unable to state with 
certainty the year in which the girl was bom, but, in my view, 
it is not unreasonable that the mother, although unable to re
member the year of the girl’s birth might be absolutely certain 
of her age.
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In Reg v. Nichols, 10 Cox 476, the defendant was charged 
with having attempted to carnally know a girl under the age of 
twelve years. Her mother testified that the girl was “ten years 
old last March” but, on cross-examination, she stated that she 
knew neither the year nor the month of the girl’s birth. This 
was supplemented, however, by the evidence of the girl’s elder 
sister who stated that the girl was ten years old on 2nd Septeml>er, 
1866, and that she knew that only from an entry made by lier 
father in the bible. The bible was not produced nor was the 
father called as a witness. The Court of Criminal Appeal held 
tlint there was some evidence as to the age of the girl and affirmed 
the conviction.

In the present case I am of opinion that the trial Judge might 
reasonably have held upon the evidence I have referred to that the 
girl Beatrice Wilkie was between fourteen and sixteen years old 
at the time of the commission of the offence charged and I would 
therefore answer the first question in the affirmative.

Sec. 1002 of the Code provides that a person accused of offences 
under sec. 211 or certain other sections shall not lie convicted upon 
the evidence of one witness unless such witness is corroborated in 
some material particular by evidence implicating the accused.

Where corrolioration of a witness is required at common law it 
is not requisite tliat it shall directly implicate the accused. This 
section therefore imposes an additional condition as to the effect 
of such evidence which must be complied writh. See Rex v. 
Willis, 12 Cr. App. R. 16.

The only evidence adduced for the Crown in addition to that 
of the girl wras that of her mother and stepfather with whom she 
lived. Her stepfather states that four or five months previous 
to the trial lie met the accused and told him that, unless he left the 
girl alone and quit shewing her any attention he would get into 
trouble and that accused said he was not Ixjthering the girl and had 
shewn her no attention; that one night during the winter months 
the girl, after saying good night, went to her room ; about ten min
utes afterwards upon going to her room he found that she had left 
it through the window; that he at once went to the front door and 
saw her across the street talking to the accused and that upon 
hailing her she returned to the house.

The mother states that the first time she saw the accused was
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in March, 1916, when she went with her husband to the house 
where he boarded to inquire about lier daughter who had dis
appeared; that she asked him if he knew' where her daughter was, 
but that he could not understand her, that, upon her husband 
explaining what she meant,the accused told her that the girl had 
gone to Calgary.

There is no direct evidence that the accused and the girl 
were ever seen together except on the occasion I have referred to 
when she left her room by the window, nor is it shewn that the 
accused ever had even an opportunity to commit the offence 
charged. It is true that her mother states that the keeper of the 
boarding house in which the accused lived informed her that her 
daughter had been at that house with him on more than one 
occasion, but that is only hearsay evidence and is therefore not 
entitled to any weight.

A letter was produced at the trial which the girl states was 
written and signed by the accused, but she states that in order to 
deceive her mother she had erased his signature and substituted 
that of one Harrison w'ho her mother appears to have preferred as a 
suitor. There is, however, no other evidence that the letter was 
written or signed by the accused, and, even if it had lieen proved 
that it was written by him, there is nothing in it from which it 
could lie inferred that his intentions were otherwise than honour
able.

The evidence also shews that a silk dress was found in her pos
session which she stated had lieen given to her by the accused as a 
wedding dress, hut there is no other proof that she had obtained 
it from him.

It appears that the girl left her home several times without 
her parents’ consent ; that on the occasion I have referred to when 
she went to Calgary she took 820 of her mother’s money for the 
purpose. She admits that she met Harrison on the train on her 
way there and after reaching there she was for some time in his 
company driving around with him in a taxicab, and that on 
another occasion she went to Medicine Hat and met him there.

It is apparent that lioth the girl's parents were strongly opposed 
to the accused as a suitor to their daughter and to his paying her 
attention, but the fact that he may have continued to pay her 
attention, not withstanding her parents’ opposition, would not be a
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reasonable ground for assuming that his intentions towards her 
wfere dishonourable.

1 cannot find in the evidence of either the father or mother 
anything which in any way implicates the accused, and I would 
therefore answer the second question in the negative.

The witness Victor Salvator was called for the purpose of 
proving a specific act of illicit intercourse with her, but the trial 
Judge refused to admit such evidence.

By sec. 211 the burthen of proving previous unchastity on 
the part of the girl upon whom the offence charged was committed 
is cast upon the accused. The most direct proof of this would be 
evidence that, before the commission of the offence charged, 
she had illicit intercourse with another or others and I therefore 
cannot understand upon what principle such evidence should be 
rejected. The cases relied upon by counsel for the Crown in 
support of the rejection of such evidence arc cases where the 
charges were for indecent assault or rape, but, in such cases, the 
previous chastity of the persons upon whom the offences were 
committed is not an element of the offence, and evidence of un
chastity would properly be refused, as a person accused of such an 
offence may be convicted notwithstanding the fact that the 
prosecutrix may be a common prostitute.

I would therefore answer the third question in the negative 
and, in view of my answer to the second question, I would direct 
that the conviction be quashed and the accused discharged.

Conviction quashed.

ONT. Re TOWN OF ALLISTON AND TOWN OF TRENTON.

8. C. Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell and 
Lennox, JJ., and Ferguson, J.A. February IS, 1917.

Municipal corporations ($ II C—00)—Bonus to industry—Business 
“established eusewhere in Ontario”—By-law—Validity.

It is not legal for a municipality to bonus an industry already existing 
elsewhere in Ontario. Whether a particular business is one “established 
elsewhere in Ontario." within the meaning of sec. 396 (c) of the Municipal 
Act (H.8.O., 1914, ch. 192) is a question of fact.

Statement. Appeal by the Corporation of the Town of Trenton from an 
order of Hodgins, J.A., 34 D.L.R. 294. Affirmed.

I. F. Hellmuth, K.C., for appellants; W. A. J. Bell, K.C., for 
respondents.

Meredith. Meredith, CJ.C.P. (at the conclusion of the argument) :— 
As my brother Ferguson has pointed out, municipal councils have
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not an inherent right to aid industries at the cost of the munici
pality. They have only that power which the Legislature by 
statute has conferred upon them.

The Legislature has conferred upon municipal councils the 
power of promoting manufactures, and some other industries, in 
their, or in an adjacent, municipality by aiding them in the manner 
provided for in sec. 396 of the Municipal Act; such aid, what
ever its form may be, being named, by the enactment, a “ bonus.”

The general power conferred by this section is, however, cur
tailed by several of its sub-sections; and the sole question upon 
which the parties to this appeal now differ, and which they desire 
to have determined, is whether the by-law in question is within 
the curtailing provisions of clause (c), which is in these words: 
"No by-law shall be passed granting a bonus in respect of a busi
ness established elsewhere in Ontario, or which has been removed 
to the municipality from another municipality in Ontario, whether 
the business is to be carried on by the same person or by a person 
deriving title or claiming through or under him or otherwise or 
by such person in partnership with another person or by a joint 
stock company or otherwise.”

And that question is in this case entirely one of fact: whether 
the business to be carried on in Trenton, which the by-law in 
question is intended to promote and aid, includes the business 
which has been carried on in Alliston.

Re Town
or

Alliston

Trenton.

Meredith,
C.J.C.P.

1 can come to no other conclusion upon that question of fact, 
than that it does; that the business which was carried on in 
Alliston is to be withdrawn from Alliston and carried on as part, 
at least, of the business to be carried on in Trenton, in accord
ance with provisions of the by-law in question.

All the business of the Benedict Syracuse company in this 
Province has been done through the Alliston concern; it was for 
that purpose only that this concern was established; and it was 
established under an agreement with the Syracuse company that 
it should be so done.

The powers conferred upon the Benedict Proctor concern were 
of the widest character, including all that the proposed establish
ment at Trenton is to do. The Alliston establishment has been 
treated and advertised by the Syracuse company as one of their 
factories, and in the books of the Alliston establishment it is

u—35 D'L.R.
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recorded that it was considered by all concerned in it to be in 
a satisfactory and prosperous condition when the Trenton bait 
was held out and taken. Now all that is to come to an end— 
gloss it over as you will—because of the Trenton bonus.

That being so, it seems to me that the case is well within the 
curtailing effect of clause (c) ; it is in the teeth of that legislation, 
which is of a wide character—“whether the business is to be 
carried on by the same person ... or otherwise”—the busi
ness is the criterion.

It may be that the Syracuse company intend to extend their 
business in Ontario, to do business, in character as well as quan
tity, different and greater than they have done at “our factory” 
in Alliston, and it may well be that they may carry on such 
extended business in Trenton, promoted and aided by a “bonus 
by-law.” But, if they include the business to be done in Alliston 
with that to be done in Trenton, so that the bonus covers each 
inseparably, the whole by-law is vitiated. That they intend to do; 
they intend to do all their business in this Province through 
the Trenton establishment, and withdraw altogether from Alliston 
that business which hitherto has been done through the Alliston 
establishment solely.

It is public rights only that are concerned; the Syracuse com
pany may carry on business at Trenton or anywhere, and may 
cease to carry on business at Alliston or anywhere else, but the 
public interests will not permit a municipality to give public bene
fits to them as an inducement to leave one municipality and go 
to another in this Province.

I agree with Hodgins, J.A., in his ruling that the by-law is 
invalid, and so would dismiss the appeal.

Riddell, J. :—I agree. I thought at first that possibly some 
question of law might arise, but I am satisfied now that the ques
tion is one of fact. Upon the evidence, and particularly upon 

' the letters read to us by Mr. Bell, there seems to be no doubt 
that the business which has been bonuscd by Trenton is the same 
business that is carried on in Alliston.

£ennox, J., and Ferguson, J.A., concurred.

Appeal dismissed.
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REX v. COLLIER.
Nova Scotia Supreme Court, (iraharn, C.J., and Longley, Drysdale, Harris 

and Chisholm, JJ. March 10, 1917.

Certiorari (§ I A—5) — Statute taking away remedy — Magistrate's 
FINDING OF FACT ON WHICH JURISDICTION DEPENDS.

Although certiorari is taken away by statute in respect of offences 
against the Nova Scotia Temperance Act, 1910, it is open to the Court 
to review on certiorari the jurisdiction of the magistrate: but where 
the jurisdiction to make an order for the destruction of liquors seized 
<le|M>nds upon the person arrested and brought l>efore him Iwing in fact 
the “occupant" of the premises where the liquor was found, the Court 
will not interfere if there was some evidence, whether direct or circum
stantial, U|ion which the magistrate could have found him so to be.

\H. v. Walsh, 29 N.S.R. 531, and H. v. Hoarc, 24 Can. Cr. Cas. 279, 
49 N.S.R. 119, referred to.)

Application for a writ of certiorari to remove into the Supreme 
Court a certain record of conviction or order made on the 22nd 
day of January, 1917, by Donald C. Sinclair, Esq., Stipendiary 
Magistrate in and for the town of New Glasgow, in the county of 
Pictou, whereby Leonie Collier of New Glasgow, on the prosecu
tion of R. C. Soy, was convicted of having unlawfully kept for sale 
intoxicating liquor contrary to the provisions of the Nova Scotia 
Temperance Act, and amendments thereto, within the space of 
three months, then last past, to wit, between the 1st day of Novem
ber, 1916, and the 21st day of Decemlier, 1916, “said offence 
being an offence subsequent to a first offence” against said Act 
and amendments thereto, and was adjudged to lx* confined in the 
common jail at Pictou in the county of Pictou for the term of three 
months.

The application was made on the grounds among others that 
there was no evidence whatever to support the conviction, that 
the date of the previous conviction was not stated and because 
the information was incorrect and misleading.

The application was made in the first instance to Harris, J., 
and was referred by him to the Full Court.

W. J. O'Hearn, K.C., in support of application.
J. J. Power, K.C., for the Crown, contra.
Sir Wallace Graham, C.J.:—This is an application for a 

writ of certiorari in a cast* under the Nova Scotia Temperance Act.
The learned counsel for the applicant, no doubt in view of 

a certain decision of this Court (certiorari having lieen taken 
away by the statute) refusing to review the magistrate's con
viction even if there was no evidence against the accused, put his 
case in another way.

N. 8.

8. C.

Statement.

Graham, C.J.
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It has always lawn held that although certiorari has been 
taken away the Court would, nevertheless, grant the writ if the 
magistrate was proceeding without jurisdiction—jurisdiction 
over the person or jurisdiction over the subject-matter.

The Nova Scotia Temperance Act contains provisions for 
searching premises in which it is supposed intoxicating liquor is 
illegally kept for sale, and after a trial by magistrate and con
viction, the destroying of the liquor so found as well as the im
posing of a penalty takes place. That in the ordinary course 
would involve notice, say service of process on, or the arrest of, 
the owner of the intoxicating liquor, the ]>erson keeping it for sale. 

But this legislation goes far beyond that.
Here the liquor may lie destroyed and the arrest of another 

person than the owner, namely, “the occupant ” of the premises, 
and tliat occupant is made liable constructively to bear the pen
alty or imprisonment.

There is first the Act of 1910, sec. 411, amended by the Act 
of 1911, sec. 14. Sec. 14 is as follows:—

“14. Sul>-see. (4) of sec. 4(1, of said chapter 2 is hereby 
reiK-aled, and the following sub-section sulistituted therefor:

“(4). If on any such search any liquor is found kept on 
such premises the occupant of the premises shall, until the 
contrary is proved, be deemed to have kept such liquor for the 
purpose of sale contrary to the provisions of Part I. of this 
Act and may lie arrested by any ol the said officers having the 
search warrant aforesaid and their assistants.”

There is also the Act of 1912, ch. 57, sec. 4 :—
“4. (1) The occupant of any house, shop, room or other 

place in which any keeping for sale, sale or barter in liquors in 
contravention of any of the provisions of the Nova Scotia 
Temperance Act, has taken place, shall be personally liable 
to the penalty or imprisonment prescribed with respect to 
such keeping for sale, sale or barter, made or done in con
travention of any such provision, notwithstanding such keeping 
for sale, sale or barter was made by some other person who 
cannot be proved to have so acted under or by direction of 
such occupant.

“(2) Proof of the fact of such keeping for sale, sale or 
barter made or done by any person in the employ of such occu
pant or who is suffered to lie or remain in or upon the premises
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of such occupant, or to act in any way for such occupant, shall 
be presumptive evidence that such keeping for sale, sale or 
barter, took place with the authority and by the direction 
of such occupant, and the burden of proof that such keeping for 
sale, sale or barter took place without the authority or direc
tion of such occupant, shall be upon the defendant, and if such 
proof is furnished the same shall be a good defence in respect 
to sub-sec. (1) of this section. ”
Now, it is contended that in such a case, where there is to bo 

destruction of the liquor, a sort of proceeding in rem, combined 
with a proceeding for a penalty or imprisonment inflicted construc
tively (it may lie u|xm someone else than the owner who, in the 
ordinary course, would lie the person keeping for sale), liefore the 
magistrate can tie said to lx- seized with jurisdiction it must he 
shewn at least that the jx-rson brought up Ix-fore the magistrate is 
“the occupant” (whatever that means), and he relies on the case 
of Hawes •• Hart, li R. & G. 442. Therefore that that question 
is a mat - . for review by this Court on certiorari notwithstanding 
the writ of certiorari is taken away.

That seems to me to lie a reasonable view of this legislation, 
and Hawes v. Hart, G R. & G. 442, is applicable.

But whatever view is taken of these various provisions, I have 
lead the evidence over more than once, and I canhot say that 
there was no evidence, direct or circumstantial, upon which the 
magistrate could not have found as he did. Then- may lx- collu
sion by which a person who has lx-c-n once convicted and is in 
danger of the heavier sentence connected with a second conviction, 
changes n-lations with another memlx-r of the same household 
and that ix-rson «illusively Ix-comes temrnt and “the occupant." 
That could have happened hen- when- one had Ix-en tenant a short 
time Ix-fore and was now house-keeper, ami the other was now 
tenant. These circumstances an- for the magistrate.

The application should be dismissed with costs.
Drysdale and Chisholm, JJ., concurred.
Lonolev, J.:—This is an application for certiorari, and it has 

Ix-en referred to this Court by Mr. Justice Harris. By the deci
sions in R. v. Walsh, 29 N.8.R. 531, and R. v. Hoare, 24 Can. Cr. 
Cas, 279, 49 N.S.R. 119, it has ix-en decided that this Court has 
no power on such a motion to consider the evidence at all in regard 
to the conviction except to see that a scintilla of evidence is ad-

N. 8.

8. C.
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duced. In this case a view of the evidence shews there was more 
than a scintilla, and, therefore, this cannot be reviewed at this 
stage at all. It is also competent on a certiorari motion to con
sider first whether the stipendiary magistrate had jurisdiction in 
the matter; whether it arose within the town where it was allege I 
or whether the party before him was the correct party. All these 
matters will have to lie decided in favour of the present con
viction. There is no question of jurisdiction in the town. The 
only thing is in regard to the right person living apprehended in 
this instance, and if we take into consideration the fact that the 
defendant was, until very recently, the occupant of this building 
and was fined for selling liquor in it, and the change was made- 
just before this action was brought, anil the evidence of Emile 
Hundy, I have no doubt the conviction was properly made, and 
I have no hesitation in giving judgment refusing the certiorari.

Habhis, J.:—I agree that the application should lie dismissed.
Conviction affirmed.

OTTAWA SEPARATE SCHOOL TRUSTEES v. QUEBEC BANK.
OTTAWA SEPARATE SCHOOL TRUSTEES v. BANK OF OTTAWA.

OTTAWA SEPARATE SCHOOL TRUSTEES v. MURPHY.

Ontario Supreme Court, Middleton, J. March 19, 1917.

Action (§ IIH—45)—Consolidation of Action«—Joinder of 
Parties—Attorney-General—Ratepayers—Judicature Act, R.S.O. 
1914, ch.56, sec. 16 (h) — Rules 66-69, 734, 320.] — These three 
actions followed the determination by the Privy Council of 
three previous actions. In Mackell v. Ottawa Separate School 
Trustees, the judgment of the Appellate Division, 24 D.L.K. 
475, was affirmed by the Judicial Committee, which held that 
the regulations of the Ontario Department of Education govern
ing separate schools were valid: Ottawa Separate School Trustees 
v. Mackell, [1917] A.C. 62 (32 D.L.R. 1). In Ottawa Separate 
School Trustees v. City uf Ottawa and Ottawa Separate School 
Trustees v. Quebec Bank, the judgment of the Appellate Division. 
30D.L.R. 770,36 O.L.R. 485, was varied by the Judicial Committee 
and the Act of the Ontario Legislature appointing a Commission 
to manage the Ottawa Roman Catholic separate schools in place 
of the trustees, 5 Geo. V. ch. 45, sec. 3, was declared ultra vires 
and invalid, and liberty was reserved to the appellants (the 
trustees) to apply to the Supreme Court of Ontario for relief in
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accordance with this declaration : Ottawa Separate School Trusted 
v. Ottawa Corporation, [1917] A.C. 76, 32 D.L.R. 10.

The trustees did not apply in the former actions, but brought 
these three new actions, the third ou. eing against Murphy and 
others, the members of the Commission appointed under the 
statute which was declared ultra vires, to recover $84,000 paid 
to the Commission from separate school taxes collected by the 
Corporation of the City of Ottawa. The first action was to 
recover $107,000 paid by the Queliec Bank to the Commission, 
being moneys which stood to the credit of the trustees when the 
Commission took over the management of the schools, and some 
portion of which was used by the Commission in carrying on the 
schools pending the litigation. The second action was against 
the Bank of Ottawa for a similar demand. The banks, in paying 
over the money to the Commission, had the authority of the Pro
vincial Executive and an undertaking for indemnity.

The Attorney-General for Ontario desired to intervene in the 
present litigation; and Mackell and others, the ratepayers who 
were successful in their action, desired to be represented in the new 
actions to see that the money of the ratepayers was not sacrificed.

Three motions were now made: (1) by the Commission and 
Mackell et al., in the old action of Ottawa Separate School Trustees 
v. Quebec Bank and in the new action of the trustees against the 
same bank, for an order staying all proceedings in the second 
action until an application should be made pursuant to the leave 
reserved by the Judicial Committee or for an order adding as 
parties those interested in the fund ; (2) a motion by the Quebec 
Bank for an order adding as defendants in the first action the Com
mission or the individual members and the Attorney-General; 
(3) a similar motion by the Bank of Ottawa in the second action.

G. F. Henderson, K.C., for the Quebec Bank.
II. S. White, for the Bank of Ottawa.
A. C. McMaster, for the trustees.
McGregor Young, K.C., for the Attorney-General.
Middleton, J.:—This litigation is the aftermath of two 

actions: Mackell et al. v. The Separate School Board (as 1 
shall for brevity designate the plaintiff), and The Separate School 
Board v. The Quebec Bank and The Commission and The City of 
Ottawa (consolidated).
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8. C.
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This litigation resulted in two judgments of the Privy Council, 
on the 2nd November, 191(1. The Privy Council in the ifackell 
action affirmed the Canadian Courts, and held that the regula
tions of the Department governing separate schools were valid. 
The formal order is an affirmance of the judgment of Mr. Justice 
Lennox, which, in addition to declaring the validity of the regula
tions in question, declared that the Separate School Board had not 
been conducting the schools according to law, and enjoined the 
continued violation of the regulations and the employing and 
paying of teachers who had not proper qualifications.

The second judgment declared invalid an Act appointing a 
Commission to manage the schools in the place of the Board, 
which, pending the litigation, was continuing to act in the way 
enjoined anil failing to employ qualified teachers and conduct the 
schools under the regulations.

The Privy Council, in reversing the Courts below and declaring 
this legislation invalid, contented itself with simply declaring that 
the Act in question is ultra rires of the Legislature, and “that 
lilierty ought to lie reserved to the appellants to apply to the 
said Supreme Court for relief in accordance with this declaration. " 
In their reasons their Lordships add that they “do not anticipate 
that it will be necessary for the plaintiffs to avail themselves of 
this right.”

The situation developed under these judgments is far from 
simple. The Board has not availed itself of the leave reserved, 
and has made no application in the action, but has instituted 
three new actions.

Certain money, about $107,000, was, at the time the Commis
sion was appointed to supersede the Board, standing to its credit 
in the Quel ht Bank. The Commission received this amount and 
used some portion of it in the carrying on of the schools pending 
the litigation.

The first of the new actions is by the Board against the Quebec 
Bank for this $107,000.

Part of this money was withdrawn from the Quebec Bank and 
deposited in the Bank of Ottawa to the credit of the Commission. 
This amounts to $37,000, and the second action is against the 
Bank of Ottawa for this sum.

The sum of $84,000 was collected by the Corporation of the
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City of Ottawa for separate school taxes, and in one of the earlier 
actions this was, under an order of Court, paid into Court by the 
city corporation and paid out of Court to the Commission. The 
third action is against the individual mcmljers of the Commission 
to recover this sum.

The lianks, in paying over the money, acted on an indemnity 
given them by the Province, and the Commission in all that they 
did acted on the authority of the Government, and the Govern
ment desires to indemnify them.

Two serious questions are raised; and, in the view of the 
Government and of Mackell and his associates (who have the in
junction granted by Mr. Justice Lennox), these ought now to lie 
determined. First, it is said that the Board was merely the trus
tee for the schools, and that money properly expended—even by 
the improperly appointed Commission—out of the school rates 
for the support of the schools ought to lx- allowed, and neither the 
lianks, the members of the Commission, nor the Government, 
ought to lie compelled to (lay again to the Board the money which 
has lieen used in the school maintenance.

Then it is said, or rather suggested, that money which has 
come to the hands of the Board has lieen used for the payment of 
money for purposes within the terms of the injunction grant«I by 
Mr. Justice Lennox.

The banks holding this indemnity do not desire to become 
partisans in tills litigation, and seek to lie relieved from the respon
sibilities.

The Attorney-General desires to intervene in the litigation in 
such a way as to liave an assured status so that he may assert the 
views of the Government that may ultimately have to pay.

Mackell et ni, having secured the injunction, desire to be pre
sent so that they may see that the money of the ratepayers whose 
cause they have clutmpioned is not in the end sacrificed by the 
money being paid in an illegal way.

What was contemplated by the Privy Council was an applica
tion to the Court in the litigation then pending, in which both the 
Attorney-General and Mackell et al. had a status, and in which 
they would have been heard.

The attitude of the plaintiff is, that it has the right to the 
relief it now seeks in the new series of actions as now constituted,

ONT.
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and that the Court lias no power to interfere by adding parties or 
otherwise so as to confer any status upon the Attorney-General 
or the former plaintiffs, and that the questions which it is now 
sought to litigate are foreign to the suits in question.

The precise motions now made are:—
(1) A motion on behalf of the Commission and of Mackell 

et al., in the old action by the Board against the Quebec Bank 
and the Commission, and ill the new action of the Board against 
the Quebec Bank alone, for an order staying all proceedings in the 
second action until an application is made pursuant to the leave 
reserved by the Privy Council, or for an order adding as parties 
those interested in the fund in question.

(2) A motion by the Quebec Bank for an order adding as de
fendants the Commission (or the individual members) and the 
Attorney-General.

(3) A similar motion by the Bank of Ottawa. •
I am quite satisfied that the ends of justice require that the 

rights of all parties in respect to all questions which arise by reason 
of the finding of the Privy Council that the legislation "appointing 
the Commission was ultra vires should be determined in one action, 
and that any attempt to resolve the difficult questions which 
arise by what was done by this Commission in its attempt to 
maintain the schools in question during the time which elapsed 
from its action under the instructions of the Crown until that 
action was declared invalid, by any series of actions, each dealing 
with but a fragment of the whole and without any concrete view 
of the situation as a whole, and without any opportunity for all 
parties to be heard, and so to be bound by the decision, must re
sult in confusion and disaster.

I liave further come to the conclusion that the Rules and 
practice are sufficient to prevent this unsatisfactory result, ami 
that no cases stand in the way of an order which will enable all 
the matters to be dealt with at a single trial.

Before the decision of the Lords in Smurthwaite v. Uannay, 
[1894] A.C. 494, the Rules that then existed as to the joinder of 
parties had received a wide and liberal construction, but by that 
decision there was a reversion to the older and more technical 
view that there should be no attempt to carry any reform in 
practice or procedure beyond the very letter of the reforming
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legislation. In England this retrograde movement was promptly 
met by a further amendment of the law, whieh was at once adopteil 
here, and in our recent liules the matter is carried still further.

The fundamental rule is found in the Judicature Act, K.S.O. 
1914, eh. 50, sec. 10 (A), which directs tliut in the administration 
of justice the Court sluill so deal with matters brought before it 
Huit, “as far as possible, all matters ... in controversy 
between the parties may be completely and finally determined, 
und all multiplicity of legal proceedings concerning any of such 
matters avoided.”

This does not mean tiiat there may be an indiscriminate 
joinder of parties and of causes of action, but it does indicate the 
spirit in which the matter in liand must lie approached.

Under the Rules (Rule 00) plaintiffs limy join in one action 
when the right to relief which they severally claim arises out of the 
same transaction or occurrence or series of transactions or occur
rences, if in se]iarate actions there would lie some common ques
tion of law or fact. This Rule corres|*inds with the present Eng
lish Rule.

Rule 07 goes beyond the curres]smiling English Rule, and jier- 
mits the joinder of defendants in one action where the same 
transaction or occurrence or series of transactions or occurrences 
give a plaintiff a cause of action against one or more defendants. 
By Rule 08 it is provided that it shall not be necessary that every 
defendant shall be interested as to all the relief claimed or as to 
all the causes of actions joined; and by Rule 09 a plaintiff is jier- 
mitted to unite in the same action several causes of action.

So far the Rules are permissive, and enable a plaintiff actuated 
by the desire to secure a final determination of his rights to do so; 
but there arc sufficient provisions to enable the Court to compel 
hhn to submit to the adoption of. his course even when inclined to 
indulge in multiciplicity of suits, ed her to harass his opiMinents or 
to secure to himself some advantage, real or imaginary, by so 
separating the issues and matters to be tried as to prevent the 
Court at one time dealing with the whole limiter in such a way 
as to determine the rights of all.

Rule 134 enables the Court to add as parties to the action 
not only “any person who ought to have beer joined," i.e., a per
son whose presence is essential to enable the Court to deal with the
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matter in hand, but, also, any person "whose presence is necessary 
in order to enable the Court effectually and completely to adjudi
cate upon the questions involved in the action.”

By Rule 320, “Actions may be consolidated by order of the 
Court"—a power much wider than that conferred by the former 
Rule, which only permitted consolidation “in the manner prior 
to the Ontario Judicature Act, 1881, in use in the Superior Courts 
of Common Law. ”

In considering the Rules and the eases, the gradual emancipa
tion of the Courts from the thraldom of ancient technical rub's 
and practice must not lie forgotten. When the Judicature Act of 
1881 was passed, it did not attempt to provide a complete code of 
procedure. In addition to numerous references to the existing 
practice at law or in equity, continued as to certain matters in the 
absence of any provision in the incomplete code of Rules then 
adopted, the former practice in the Courts consolidated was con
tinued (sec sec. 52of the Act of 1881, and Rules 2,3, and 4 of 1881),

The revision of 1888 was a great advance. The 493 Rules of 
1881 became 121)4. Tin- attempt was made to frame a complete 
code of practice. Although the Rules contain many refer
ences to the former practice, the former practice ceased to be the 
guide when there was no provision, and all matters not provided 
for by the Rules were directed to lie governed not by the former 
practice but by analogy to the provisions found in the Rules.

In Hyrne v. Hrowti (1889), 22 Q.B.D. 057, the Court of Apjieal 
in England laid down the principle that should govern, Lord Esher 
saying: “One of the chief objects of the Judicature Act was to 
secure that, whenever the Court can sec that in the transaction 
brought liefore it the rights of one of the parties will or may lx1 
so affected that under the forms of law other actions may bo 
brought in respect of that transaction, the Court shall have power 
to bring all the parties before it and determine the rights of all 
in one proceeding. It is not necessary that the evidence in the 
issues raised by the new parties lx'ing brought in should be ex
actly the same; it is sufficient if the main evidence, and the main 
inquiry will be the same, and the Court then has power to bring 
in the new partii-s and to adjudicate in one proceeding upon the 
rights of all imrties Ix-fore it. Another great object was to diminish 
the cost of litigation. That 1 icing so, the Court ought to give the
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largest construction to those Acts in order to carry out as far as 
possible the two objects I have mentioned. ” This view was 
accepted by Bowen and Fry, L.JJ.

1 cannot find that in any case of authority this has I wen in any 
way qualified. Then1 are, no doubt, many cases in which the 
Court lias refused to add parties, but in such cases it will be 
found that the reason for the refusal d<s>a not conflict with the 
principle laid down.

There arc cases in which the real matter in issue can be fully 
tried and determined as between the plaintiff and defendant, and 
the only interest of the party who seeks to intervene or who is 
sought to tie added is an obligation on his part to indemnify the 
defendant. In such eases the third |iarty Rules afford an ade
quate remedy. The defendant can in this way obtain his indem
nity. and the third party is enabled to defend the defendant 
against the plaintiff's claim. Barton v. London and Xorth 
Il extern R.W. Co. (1888), 38 Ch. D. 145, is an example of 
cases of this kind.

Then there an- cases in which, by reason of the natun- of the 
contract, or of the liability, the plaintiff has the right to select his 
remedy. He may sue either A. or B. He chooses to sue A. 
A. cannot compel him to join B. or to sue B. alone. MeCheanr v. 
Oylri (No. 2), 11902] 1 Ch. 911, will serve as an example.

When the liability is joint, the defendant has the right to com
pel the plaintiff to add the other joint contractor: Kendall v. Ham- 
dton (1879), 4 App. Cas. 504; McArthur v. Hood (1885), 1 Cab. 
& El. 550.

And even in cases not falling within this Rule the Court can, 
when the interests of justice so demand, conqiel the plaintiff 
against his will to add a defendant so as to enable justice to be 
done: Montgomery v. Foy Morgan it Co., (1895] 2 Q.B. 321.

A mere indirect and commercial interest in the question in
volved in the action is not a sufficient reason for adding a party: 
Moser v. Marsden, |1892] 1 Ch. 487.

Acting upon the principle indicated, the proper order is to direct 
the consolidation of the three actions now pending, and to direct 
them to proceed as one action, in which the School Board shall be 
plaintiff, and the banks, the Commission (in their individual 
names), the Attomey-Oeneral, and Mackcll et aI. as representing
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the elass, shall lie defendants, and the statements of claim already 
delivered shall stand unless the plaintiff elects to deliver a new 
statement of claim.

The question of costs occasioned by the addition of these par
ties against the plaintiff's desire is reserved to lie dealt with at the 
trial, so that justice may be done—due regard lieing hail to all 
circumstances that may then appear.

The defemlants must then evolve the issues for trial, not only 
as between the plaintiff and the defendants, but as between them
selves, as they may be advised.

I would suggest to the defendants that they agree to an order 
allowing such questions to lx- raised without formal third party 
proceedings so as to have the record closed with as little delay 
to the plaintiff as practicable.

Costs in the cause. .

NEAL T. WELLINGTON AND MILNE.

Saskatchewan Supreme Court, Kewlands, brown and McKay, JJ.
March 10, 1017.

Schools (6 III A—55)—Liability of school trustees—Wrongful 
disbursements—Court costs—Resolution—Alteration of minutes— 
Participants.]—Appeal by defendant Milne from the judgment of 
the District Court at Weybum, in favour of plaintiff school 
trustee, in an action for the repayment of funds wrongfully 
disbursed by former school trustees. Reversed.

H". J. Perkins, for appellant; J. AT. Fish, K.C., for respondent.
Brown, J.:—The plaintiff is the official trustee of the McColl 

School District No. 2569, having liven appointed as such on 
August 23, 1915. The defemlants at the time of the matters 
complained of herein were trustees of the said school district, 
the defendant Milne being chairman of the Board of Trustees 
and the defendant Kellington lieing the secretary-treasurer. 
At the annual meeting of the school district held in January, 1915, 
there lieing a vacancy on the School Board two parties, Wilmot 
Johnson and Arthur North, were nominated as candidates. 
During the course of the election the defendant, Kellington, 
challenged the votes of two of the voters named Lyall and Kurtli. 
Both of these parties, upon lieing challenged, made the declaration
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provided for by the School Act in force at that time and their 
votes were accepted and as a result Johnson was elected trustee. 
North, the defeated candidate, laid an information against Lyall 
and Kurth charging them with subscribing to a false declaration, 
and as a result they were Iwth convicted by the magistrate. On 
appeal to the Judge of the District Court these convictions were 
(plashed and North was ordered to pay the costs. These costs, 
amounting in all to 8370.05, were paid out of the funds of the school 
district by the defendant Kellington on August 20, 1915. The 
plaintiff brought this action against the defendants for repayment 
of these costs and the District Court Judge at Weyfaum, who 
tried the action, gave judgment against both defendants. The 
defendant Milne now appeals from that decision.

The defendant Kellington claims that he paid these moneys 
by virtue of a resolution which was passed by the Board on 
June 18,1915. at a meeting when he and Milne were alone present; 
the two of them lieing sufficient to constitute a quorum. This 
resolution, as it appears in the minutes, is as follows:—

Moved by Jas. Millie, that the secretary treaaiirer pay all Court costa 
(North. Lyall, Kurth) any time they arc- called for or when he hits fit.

The defendant Milne on the other hunt! states that no such 
resolution as that alwve referred to was passed at the meeting 
of June 18 or at any other meeting, and that he in no way was a 
party to the payment of the said costa. He states that the 
resolution which was passed at that meeting was one which author- 
iied the secretary-treasurer to pay all “small bills" when called 
for. The minute Ixxik of the secretary-treasurer, which was put 
in evidence, shews that the minutes were always written by- 
lead pencil.

An examination of the resolution in question shews that where 
the words “Court costa" now appear in said resolution some 
other words had originally been written in; that the words first 
written have I icon completely erased by a knife or other instru
ment and that over the erased part have been written other words 
difficult to decipher, but part of which appear to lx1 the words 
“of Court” and that these words again have lieen altered to read 
as in the present form “Court costs." The words “North, 
Lyall, Kurth" are interlined and are written with the same con
dition of pencil as the words “Court costs." All the words of
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the resolution preceding anil following the words “Court costs’’ 
are written by a pencil which was evidently in different condition 
from the pencil which wrote* the words “Court costs.”

Having examined Kellington's evidence carefully, I find 
it so full of contradictions and impossibilities that I can place 
no confidence whatever in it, and that, coupled with the other 
suspicious circumstances to which 1 have already referred, leads 
me where 1 would not hesitate to find that Milne was not a party 
to the payment out of these moneys unless I am precluded from 
so finding by the judgment of the trial Judge. An examination 
of that judgment shews that the trial Judge was largely influenced 
by what he olwerved from the minute I looks. He says:—

Where the words "Court costs" now apjiear there was an erasure of some 
other wonts which on close examination would appear to have been "coat* 
of Court." Not the slightest trace can be found of the wonts "small bills." 
This does not bear out the contention of Milne that the wonts erased were 
“small bills."

I do not find any suggestion in his judgment that Milne ditl 
not impress him as a truthful witness or that he refused to believe 
Milne for any other real reason than that referred to in the above 
quoted passage, and with all due deference I do not think the 
Judge was correct in his inference. It is true there is no trace 
of the words "small bills” but it is also apparent that the original 
words were entirely eradicated.

On the whole, therefore, I am of opinion that I am not pre
cluded by the judgment of the trial Judge from reaching the con
clusion as above indicated, and I would therefore allow the appeal 
with eosts, and dismiss the aetion as against Milne with costs.

McKay, J., concurred with Brown, J.

Newlands, J. (dissenting):—There is no question but that 
the funds in question were applied for a purpose not authorised 
by the School Act, the only question is, was the defendant 
Milne, the appellant herein, liable for such misappropriation?

An examination of the minute book leads me to the same 
conclusion, and for this reason as well as the other reasons given 
by the trial Judge in his opinion, I agree with him and think the 
appeal should lie dismissed with costs.

A ppeal allowed.
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ARNOLD T. DOMINION TRUST.
Hritish Columbia Court oj Appeal, Macdonald. C.J.A.. and Martin, GaUikir 

and McPhüliit», JJ.A. June 6, 1917.

Insurance (|IV B—170»—Bequest or—“Writing identifying policies.*’ 
A bequest to the testator's wife, in trust, of “the first $75.000 collected 

mi account of |M>licies of life insurance.” is ineffective, for not “identify
ing the |K>licies bv number or otherwise,” as required bv the Life Insur
ance Act. K.8.B.C. 1911, ch. 115, sec. 7. (32 I) L it. 301, affirmed by 
equally divided Court).

(See Re Cole, 29 D.L.ll. 492, 36 O.L.R. 173 ]

Appeal by plaintiff from the judgment of Macdonald, J., 
32 D.L.R. 301. Affirmed; Court divided.

S. S. Taylor, K.C., for appellant ; Joseph Marlin, K.C., for 
resjHmdent.

Macdonald, C.J.A.:—In my opinion the will, assuming it 
to lie such a writing as is contemplated by the Act, does not 
“identify the policy by its number or otherwise. ” That being 
so, it is unnecessary to say more than that the apjieal should lie 
dismissed.

Martin, J.A.:—On the first point raised I agree with the view 
taken by the Judge below that “any writing” should lx> deemed 
to include a will. With all due respect, however, I think, on the 
second point, that the ever widening course of the decisions in 
Ontario warrants the view that the identification of the policies 
“by number, or otherwise” is sufficient to satisfy the statute. 
It is not desirable to attempt here a complete review of the On
tario decisions, but I regard my view of this case as the logical 
result of the judgment in He Cheesborough (1897), 30 O.R. 639, 
which decided that the identification was sufficient “when all 
the policies are given”—in that case there were five, in different 
companies, in only two of which were the beneficiaries designated. 
The same principle is carried out in later cases, e.g., He Hark ness 
11904), 8 O.L.R. 720; He Cochrane (1908), 16 O.L.R. 328 (approv
ing the Cheesborough case); MacLaren v. MacLoren (1907), 15 
O.L.R. 142 (a decision of Anglin, J., on the special and peculiar 
case of four identical policies); and He Watters (1909), 13 O.W.R. 
385, w'hich holds that, if there is only one policy in existence at 
the death of a testator, it is sufficiently identified by merely the 
“very general” reference to “the insurance moneys on my life 
at my decease” without even using the word “policy. ” And it is 
clear beyond question that part of a policy may lie charged with
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a trust—c.g., $2,500 in favour of a wife out of a sole policy for 
$5,000.

It is hut a short, easy, and logical step from these cases where 
all the policies or only one policy are or is dealt with, in whole 
or in part, to this ease where a certain amount is, so to speak, 
charged in gross upon all the policies till the statutory trust in 
favour of the lieneficiarv is satisfied by the payment of that 
charge “according to the intent so expressed or declared, ” as 
the statute puts it (sec. 7), and that intent may well In* that the 
charge should Ixî paid out of the first sum or sums collected up 
to the specified limit from one or more ixdicies, whereupon the 
rest of the policies arc* freed from said trust, hut, to quote the 
statute, so long as “the object of the trust remains” all the poli
cies would remain charged to that extent. To illustrate the 
|>oint—if at the time of the present declaration in the will there 
were ten policies in existence, hut all had since lapsed sa vet one, 
there could then lx* no doubt al>out the identification whatever— 
it would lx* a certainty. And if two only remained for $50,000 
each, there would still be a certainty for both would have to be 
resorted to in order to complete the trust. So, in my opinion, 
there can lx; no real lack of identification where all are made liable 
to a contribution wholly or in part, from which liability they may 
lx* freed by payments from one or more of the whole group charged: 
in such case there* is from the outset the certainty that all are 
liable and none is discharged till payment of the whole specified 
amount is made to the lx*neficiary. Again, by illustration— 
if the insured had four policies in four different companies for 
$5,(XX), $10,000, $15,(XX) and $20,000, respectively, they could lx* 
jointly charged for a whole sum of $25,000 just as effectually as 
they could be severally charged for a part thereof. And it is 
easy to imagine circumstances in which a careful and prudent 
policyholder would seek to guard against any failure of the in
tended trust by making a joint charge of $20,000 upon four 
|x)licies aggregating $50,000, instead of a several charge of $5,000 
upon each of them: as time goes by he may have reason to doubt 
the financial standing of one or more of them; or the forfeiture, 
or non-eontestable, or other clauses might not be so favourable in 
all; or he might wish to guard against the consequences of any 
oversight in payment of premiums; or delay in payment by any 
company which might for a special reason wish to contest pay-
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ment thereby causing expensive litigation as well as postponement 
of the intended benefit, which is almost invariably urgently 
needed. Therefore, I am of the opinion that the Court should 
hesitate long before depriving liis widow and children of the 
result of his foresight and business acumen in minimizing and 
distributing the risk of any failure of the intended trust by making 
a joint instead of a several charge. There is absolutely no dis
tinction in principle and cases ought to be decided upon 
principle and not upon attempts to change principles to meet 
new and ever varying facts. I regard the words here employed— 
“The first $75,000 collected on account of policies of life 
assurance”—as equivalent to “all my policies of life insurance,” 
for the testator was unquestionably speaking of his own insurance, 
and "my policies” means “all my policies” just as “my goods and 
chattels” means “all my goods and chattels” unless further 
words of limitation are employed.

As Anglin, J., said in MacLaren v. MacLaren, supra, p. 140:—
That this statute was passed to secure benefits to wives and children, 

an hi receive such construction as will tend to effectuate that punioee, 
may l>e admitted. The Courts have gone far to place u|>on the statute 
a liberal construction in favour of beneficiaries of the preferred class.

And though the special facts in that case prevented him 
from deciding in favour of the intended beneficiaries (for reasons 
which, if I may say so, seem to me to l>e sound), yet I see nothing 
in the facts of the case at bar which in principle should prevent 
me from holding the opinion atiovc expressed, and, therefore, 
I am of opinion that the appeal should be allowed.

(ialliher, J.A.:—The trial Judge has gone very fully into 
this case, and before us the argument really narrowed down to 
the question of identification, and I am in agreement with the 
views of the trial Judge in that respect.

The appeal should dismissed.
McPhillips, J.A.:—This appeal calls for the consideration of 

the provisions of the Life Insurance Policies Act (R.S.B.C. 1911, 
ch. 115). The appeal is from the judgment of Macdonald, J., 
who held that the appellants (the widow and infant children) 
wen- not entitled to the claimed sum of $75,000 out of the moneys 
received by the respondents under policies of life insurance upon 
the life of the late William Robert Arnold, in that the declaration 
in writing as contained in the will did not conform to the require-
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ments of the Life Insurance Policies Act and was ineffective. 
With greut respite! to the Judge I am entirely unable to accept 
that view. It is admitted that the respondents have collected 
upwards of $200,000 in respect of moneys payable under policies 
of insurance upon the life of the late William Roliert Arnold. 
Similar statute law exists in the Province of Ontario and the trial 
Judge has somewhat exhaustively dealt with the decisions in the 
Courts of Ontario. The legislation was undoubtedly enacted for 
the Ifenefit of the wife and children and, in my opinion, the Courts 
should always lean towards this well-demonstrated spirit and in
tention of the legislature—not of course in so doing violating any 
principles of law. It has lieen contended that the requirements 
of the statute are not fulfilled if the declaration or instrument in 
writing is contained in a will. 1 cannot agree with this view. 
See Bain. J.,Xiational Trust v. Hughes (1902), 14 Man. L.R. 41, at 
.50; Orange v. Pick ford, 4 Drew 363 (62 K.R. 140); Taylor v. 
Meade, 4 DeG. J. & S. .597 (46 EM. 10.50).

The declaration or instrument in writing in the present case 
was contained in the last will of the late William Robert Arnold 
and reads as follows:—

The first $75,(MX) collected on account of jMiliciee of life immraiire 1 give 
to my dear wife Laura Blanche Arnold with the reservation that the same 
be placed in a savings account in the Standard Bank of Canada, Vancouver. 
B.C., with the right to draw the sum of $20,000 with which to purchase 
or erect a home (which home is to l>e hers absolutely and free from any trust), 
and the sum of $2(M) |ier month and interest on the savings account for liv ing 
ex|icnses and the maintenance of my infant children.

This was, in my opinion, a sufficient declaration or instrument 
in writing to satisfy the provisions of the statute—t.e., “by any 
writing identifying the policy by its numtiers or otherwise has 
made or may hereafter make a declaration that the policy is for 
the benefit of his wife or his wife and children” (sec. 7): Me- 
Kihhoti v. Feegan (1893), 21 A.R. Ont. 87.

Sec also He Harkness (1904), 8 O.L.R. 720.
Riddell, J., in He Haeder and Canadian Order of Chosen Friendt 

(191.5-16), 28 D.L.R. 424, at 432, 434, 36 O.L.R. 30, gives a most 
interesting history of the decisions on the subject of declarations, 
in the Province of Ontario, having relation to beneficiaries of 
insurance.

Turning to the precise matter we have for decision, it apjiears 
to me to be simple in the extreme. All the insurance of the 
testator is dealt with in the declaration as contained in the will;
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the fund its identified ; the policies are all the policies upon the life 
of the testator that are dealt with in the writing. Is it difficult to 
identify or find these policies? It is highly unreasonable to so 
construe the statute law as to render it nugatory, void and of no 
effect, and ask for the numlier of the policies or other particular 
identification when the declaration, in its effect, covers all poli
cies: that a ]>ortion of the moneys only are to go to the wife 
matters not, the whole might have been given, but, save as to 
the $75,000, the creditors of the estate are entitled to the moneys. 
When it is considered that it was the plain intention of the legis
lature to make provision, whereby the husband could, even as 
against his creditors, protect his wife and children from penury, 
it would l»e frittering away the benefit intended, to so construe 
the statute law as to render it almost imi>ossible under certain 
conditions to obtain the benefit clearly intended by the legis
lature. It is not difficult to call into mind situations and circum
stances when the husband would lx* unable to have the policies 
at hand, or would know the numl>ers thereof, or even remember 
the names of the companies; and can it for a moment l>e considered 
that the intention of the legislature was that the language used 
should in such a case, without this information available, render 
it impossible for the husband to comply with the statute? The 
answer must be, that the spirit and intention of the legislature was 
to enable the husband to make the declaration in any reasonable 
and rational way, and the language is “by any writing identify
ing the policy by its numlx'r or otherwise has made or may hereafter 
make a declaration that the policy is for the benefit of his wife or of 
his wife and children (Sec. 7).

The husband in the present case in the writing as contained in 
the will declared “the first $75,000 collected on account of 
policies of life insurance I give, etc.”—can there Iw any uncer
tainty here? It is $75,000 out of money collected in by the execu
tors in respect of “policies of life insurance.’' This must mean 
out of moneys payable in respect of all policies of life insurance, 
the provision being, of course, that the first moneys are to go to 
his wife. Therefore, in my opinion, the declaration as contained 
in the will was an effective declaration, and by operation of law’, 
that is to say, under the provisions of the Life Insurance Policies 
Act, the appellants are entitled to the $75,000.

It follows that, in my opinion, the appeal should be allowed.
Appeal dismissed.
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FURNBSS-WITHY A CO. Ltd. v. AHLIN.
Nova Scotia Suitreme Court, Sir Wallace (Iraham, C.J., and RummII. Lotiyh y 

and ('hixhohii. JJ. April 21, 1917.

Wharves (f 1— 3)—Defective supcortinu piles—Collapse—Damage to 
cargo—Liability.

The collaiwe of a wharf due to the defective condition of the supporting 
pile# when by the exercise of reasonable care the defect could have been 
discovered and remedied, will render the wharf owner liable for the 
damage resulting therefrom to a cargo unloaded and stored thereon, 
though the #u|>erHtrueture itself was in good condition.

Appeal from the judgment of Ritchie, E.J., in favour of 
plaintiff, with costs, in an action to recover an amount claimed 
for discharging, storing, and salving the cargo of defendant’s 
ship, and dismissing defendant’s counterclaim for damages for 
loss of cargo through the cftlla|>se of plaintiff's wharf. Reversed.

W\ .4. Henry K.(\, for appellant; //. Mellish K.(\, for respon
dent.

Graham, C.J.:—The counterclaim sets up a case of liability 
against the plaintiffs for negligence resulting in an injury to tin- 
cargo just discharged from the steamship “('amino" into the 
company’s warehouse or shed upon their wharf at Halifax. The 
“(’amino," with a cargo of flour in bags on her voyage from 
California, was, through an accident on the Atlantic, brought into 
Halifax for repairs, and had to discharge and store her cargo. 
A contract for this purpose was entered into with the plaintiffs, 
who are steamship agents and warehousemen and wharf owners 
at this port.

I quote from the correspondence. On February 15, 1915, 
the plaintiffs wrote as follows to Mr. Roche, the agent of the ship:

S.8. “Camino.”
Wo lx»g to confirm our conversation in reference to handling cargo ex 

above #tearner. We agree to discharge and pile cargo in the Furness shed 
for 46c. per ton of 2,000 lbs. We also agree to replace cargo on above steamer 
at same rate, stevedoring to be under the direction of and to the satisfaction 
of the master of steamer. We will give you the entire use of our wharf 
shed. Such cargo as is discharged shall pay 80c. per ton of 2.000 lbs. pro
vided goods do not remain in the shed longer than one month. For each 
additional month charge will he 40c. |ier ton extra. Steamer will lie required 
to pay dockage as per schedule.

On the 16th the defendant, the master of the ship, replied as 
follows :—

Your favour of the 15th inst., addressed to Win. Roche, and setting forth 
your pro|M)sal for the discharge at your wharf of the cargo or part thereof, 
now in the S.S. “Camino,” and the storage of the same in your warehouse, 
with the ret uni and loading of said cargo into the S.S. “Camino," has been 
handed to me for consideration.
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I hereby accept your pro|x>sal amounting to 4(i<\ |x*r ton of 2,(KM) lbs. 
for discharging and piling of cargo into your warehouse, with a similar charge 
of 46c. |K-r ton for reloading into the “Cainino," and a storage charge of 
Mir. per ton for the first month's storage or fraction thereof; with an addi
tional charge of 40r. per ton in cast» storage should extend into the second 
month.

It is understood, however, that the discharge, storage and reloading is 
to ho done under my direction and to my satisfaction.

1 understand that the dockage charge for the steamer will not exceed 
the schedule rate of Sill |ier «lay for the time that the steamer is mooml 
alongsidi1 of your wharf.

It is further understood that your wharf is safe and capable of carrying 
3.500 tons of general cargo.

If this understanding is satisfactory, I will place the "('amino" at your 
wharf this afternoon or early to-morrow, dcixmding u|M>n weather conditions.

On the same date the plaintiffs replied to this letter as follows:—
We «‘onfirm arrangements for discharging, reloading ami storing cargo 

S.S. "Camino" as set forth in your memo. <*f Fqb. 16th, 101 A, with the 
exception of clause rending as follows:—“It is further umlerstood that your 
wharf is safe ami capable of carrying 3,500 tons general cargo." We will, 
if necessary, deliver you certificate from com|>ctcnt engineer, stating that 
our wharf is capable of carrying 5(H) lbs. |>er square foot of floor space. 'Flic 
dimensions of th«> shed are about 400 ft. by 70 ft., which would give shed 
a earning capacity of about 7,tMK) tons. 'Fins certificate would lie issued 
in accordance with a recent examination made.

The certificate referred to was apparently a report of Mr. 
Hamilton Lindsay, of the N. S. Construction Co. of Halifax, dated 
December 3, 1914. Apparently, it bad been obtained in connec
tion with a previous cargo discharged from the steamship “Sandef- 
jord" on the same wharf, but as a fact was not furnished to the 
master of the “Camino.” It is as follows:—
The Fumoss-Withy Company. Halifax, N.S., December 3, 1914.

As requested we lx*g to re|x>rt as follows on the deck of your wharf 
at your property on Upper Water St., Halifax.

Upon examination we find caps of 12 in. x 12 in. tmml«x‘k running trans- 
vcrsely to the mitral axis of your wharf, being sup!x>rt«‘d at 8 ft. intervals 
<>n vertical idles evidently driven to hard bottom as the fl«x>r shews no settle
ment. On top of these caps and running parallel to the central axis of your 
pii-r are 9 in. x 9 in. joists of spruce and heml«xik at 3 ft. centres, having a 
clear span of approximately 8 ft., sup|K>rt«xl on 12 in. x 12 in. aforementioned 
caps. All the above-mentioned ca|)s and joists we fiml in g<xxl condition.
Hence ---- for central load. We find that a panel of say 9x9 or
M H«|. ft. safe for a distributed loailing of 448 lbs. per sq. ft.

As to the sup|xirting piles, when examining your wharf «leek recently 
the tide was at half flow and we were unable to see the condition of them, 
hut we understand you have had this |xirtion of your wharf examined and 
re|M>rted on by divers ami others.—Respectfully submitted, The X.N. Con- 
struction Co., Limited. H. Lindsay.
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It will lie noticed that on the trial the whole attack is made in 
respect to the supporting piles of the wharf mentioned in the last 
paragraph of the report; nothing turns upon the condition of the 
superstructure.

The “Camino” went into the dock and by February 25 plain
tiffs finished removing and storing the cargo, except a small portion 
in another building, in the warehouse or shed on the wliarf.

On the 27th, between 11 and 12 o’clock noon, the wharf under 
the shed collapsed letting the bags of flour drop into the waters 
of the harlxiur. Some of the flour was afterwards recovered and 
sent on to its destination.

As I liave come to a different conclusion from that of the trial 
Judge, I find it necessary to state my reasons with some detail.

The wharf itself is 5t>0 ft. in length, by 80 ft. in width. The 
portion covered by the shed is 400 ft. by 70 ft., with al>out 60 ft. 
at the outer end, and a space of 5 ft. on each side of the shed.

Captain Harrison, an employee of the company, says:—
tj. The I-iling is spurn! how far apart? A. It is about 8 ft. (i in. from 

centre to centre. I think the other way they are closer; I think they are 
8 ft. 0 in. by (i ft.

In respect to the dimensions of the area collapsed, he says:—
Q. You saw the place where the wharf colla|>sed? A. Yes. Q. When- 

was it? A. I would imagine that it commenced from f>0 to 60 ft. from tin- 
inner or vest end of the shed. It extended from 70 to 75 ft. seaward and 
from 45 to 50 ft. into the shed. I did not measure it. Q. That made 
a rectangular piece that collapsed? A. Yes. Q. What was the nature of 
that break? A. It was just a collapse. Q. Was it broken clean off'* A 
A cs, clean and square, as if taken off by an axe.

In dealing with the testimony, the Judge reports as follows:—
I assume that this case will come before the Court, and (subject to what 

I say later in regard to Mr. Jefferson Davis) it is fair that I should inform 
the Court that there was nothing in the manner or demeanour of any of the 
witnesses which culls for any adverse comment from me. Ho far as Mr. 
Davis is concerned, I am far from saying that he would attempt to inten
tionally mislead the Court. He is a man of attractive (îeraonality. but it 
dûl occur to me, when he was giving his evidence, that his tem|X‘rana-nt 
might be such as to rather carry him away, and as to some portions of hi» 
evidence I think he was clearly mistaken.

So that one is free to deal with the testimony as if given by 
credible witnesses making allowance for the qualification he 
mentions.

Fortunately, at the time of this collapse, the late George E. 
Francklyn, Lloyds’ agent at this port, called a survey as to the 
conditions, and the surveyors, I should think, were very’ con -



35 D.L.R.] Dominion Law Report». 153

petent men for the purpose. There was Hamilton Lindsay, the 
vice-president and managing director of the N.S. ( 'oust ruction Co., a 
construction engineer. And, by the way, he was the man tliat 
the company had obtained the report from in respect to the con
dition of the wharf when the “Sandefjord " was alxiut to discharge 
cargo some 3 months More. Then there were James Gould, a 
practical wharf builder and repairer in this city, ami Arthur Dyer, 
a civil engineer, who had experience in construction work and 
also was at the time of the trial sujxTvising the construction of 
the new Fumess-Withv wharf.

I attach a great deal of importance to the testimony of these 
3 witnesses.

The evidence clearly shows tliat the collapse of the wharf was 
due to the failure of one or more of the piles to support it. In 
fact, they broke. It is, 1 think, also clear that this failure and 
breaking was directly due to some of the sup]xirting piles having 
Imtn weakened by worms (limnoria) which had eaten them in 
]>art away. 1 sliall refer to the evidence presently. No finding 
in the judgment is to the contrary, and I think tliat fact is tacitly 
admitted and treated as if excused. The Judge says:—

There in diuiger about every wharf, because, us soon as the 8Up|M>rting 
pik* are driven, the worms attack them. The failure of one pile may cause 
a collapse. Mr. Lindsay was asked his opinion as to the cause of the col
lapse. His answer was: “The failure of one or more of the piles to sup|xirt it."

The plaintiffs were no doubt fully alive to tlie danger of worms; it 
was to their own interest to guard against that danger so far as they could. 
The question is w hether or not, having regard to the danger, they used reason
able care us prudent men in the maintenance of the wharf.

The piles found broken appeared to liave lxx»n broken at the 
part infected by the worms. The wharf, if the piles had lx*cn in 
good condition, would carry a weight of 500 lbs. to the square 
fexit. Mr. Thayer, w'ho estimated the actual average weight, 
stated that it would lx» alxiut 311 lbs. to the square foot and says 
there was no point where it was over 400 lbs. at the time of the 
collapse.

I do not wish to make too much of the phrase res ipsa loquitur 
hut I do think the burden of proof was upon the company.

It will not do to say that the fact of this locality being infested 
by worms and of these piles Ix-ing infected by their action was 
equally open to the discovery of all. The master of a strange 
ship coming to this port has not the time to go under the dock and
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to send divers down, for the attack of the worms is made just 
Itelow the surface of the water at low tide or at the mud bottom 
and the tide is not always low and the mud is Mow that requiring 
a diver. Besides the piles are to some extent covered with mussels 
and sen weed.

The company cannot claim tluit this was a case of inevitable 
accident, or that the defect in the piles was a latent defect so 
far as they were concerned. It was either known to the com|iany, 
or should have In-cii known to them, if they had used proper care 
in examination and in renewing the piles which had l>een ravaged 
by the worms.

Of course some of the broken piles which were found in the 
debris may luive I urn the original piles of the construction re
placed owing to the ravages by worms by later piles placed along
side of them without the earlier ones being removed. But there 
were witnesses, particularly the surveyors, who would not lx* 
misled by these, and the company would not be slow to account 
for all ti e breakage in that way if it could do so

The only other witness for the ship-master is Jefferson Davis, 
who had come to Halifax in the interest of the cargo, but having 
no i>crsonal interest, and I should say a very competent ix*rson, 
from his evidence. Now , an attack has lieen made on his testimony 
but, except in one respect, 1 think he is amply corroljorated by the 
other testimony. Being interested in the cargo he no doubt took 
more interest in the conditions after the collapse in making his 
examination and does give us some figures. All of this could have 
been observed by the company's employees ; the number of piles 
among the wreckage still moored at the wharf as the photographs 
show; the numlier of broken piles; the extent of the area ravagisl 
by the worms, and so on. I cannot understand why he would 
falsely exaggerate these details which he gave. He was liable to 
have to confront the witnesses called by the company and to luive 
them called liaek if he made misstatements in those details. 
Besides, he is corroborated by Mr. Tliayer, and the witnesses for 
the company could all have lieen called Imck to contradict his 
testimony. The only conflict worth shaking of is in regard to the 
replacing of piles under the area covered by the shed, not being 
the outside Miring piles. We shall see what the company em
ployees say aland tluit shell area. And at most the difference

i V <v



35 D.L.R.] Dominion Law Reports. 155

could lx* attributed to an error of judgment from examination of 
the piles, namely, as to those which had been renewed or replaced.

Coming to the company's case*, it apf>cars to me that the main 
inquiry is as to what examinations were made* from time to time 
by the company to detect the ravages from worms to these piles; 
and, second, to what extent were renewals of worm-eaten piles 
made.

One thing must lx* remem tiered, that while* one e*annot say 
that the whole foundation must be wheilly uniformly re*ne*we*el every 
10 years eir slmrter period, the* persem who only replaces pile*s from 
time* to time in a legality iiife»ste*«l with weirms take's a risk.

The company give*s seimc* testimony as te» the* |M*rioelie*al ex
amination e»f the pile's. The* divers were ne it calle*el. But Meisher 
te*stifie*s that he* e*xamine*el the* pile's every year. He* says he* ex
amined the* wharf, inclueling the* pile's, in the* summer eif 1011, 
with Clarke*, the carpenter.

There was am it lie *r e-xamination in Decemlier, 1011. when the 
“Sanele-fjeirel" came in and was discharging cargo there. It was 
made* by Captain Harrison and the* carpenter. It was at this 
time that Hamiltem Lindsay was called in, after it had e eunmcnced.
I have* already called attention tei the* fact that his re-peirt as to 
the* condition of the* sup|ieirting pile's re*fe*rs tei the* examination eif 
eithcrs rather than himself. It ap|x*ars tome that the <‘xaininatieins 
we-re* ne it e-epial to the* elange*r which liael tei Ik* met. As tei renewals 
of piles, this wharf was built by the* company in 1800. The* piles 
were eif native? hemlock, not eif we Kiel e*re*eiseite*el tei re*sist the 
action eif worms. It ap|ienrs that the* life*time* eif such a pile 
in such a locality in Halifax harbour is about 10 years.

If there was any <pie*stion alieiut that fae*t, Meisher, the* e*eim- 
pany's wharf repairer, ami witness, would have lieen a very 
ceimtN'tent witness tei have spoken tei incdifv it.

If 10 years is the life eif a pile*, the company in the* course eif 
15 years weiulel, at least, Ik* e*x|»e*e*te*el tei have* reneweel all of the 
piling iimler this wharf.

There is nei evidence tei that e-ffert. As a fact, a majority liael 
neit been replaced.

It has culled as witnesses, lx*sides the managing elircetor 
Mr. Furness, Captain Harrison, the marine su|>e‘rinte'iielent of 
the* company; its w'harfinger, Thomas B. Cuthbert; its carpenter,
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Tlioiniis Clarke, an<l the wharfbuilder ami repairer who was em
ployed for such work, Fred Mosher.

There is evidence of repairs to the superstructure from wear 
and tear, from accident as by collision anti so on, hut what 1 
have lxx*n unable to discover in the evidence is, how many new 
Ix-tiring piles were put under that shed during the space of time, 
sav, 7 years, that is the period between the first 5 years after it 
was constructed during which no piles of any kind were put then1 
and up to 3 years la-fore the trial, during which latter period the 
creoeioted pine piles wen- used ami which are not the piles tliat 
were eaten or broken. Books of account would ordinarily show 
what number of piles were purchased during that jx-riod, But 
we have to get on without such detail, ami have mere estimates 
or guesses. The piles required as the result of the collision by the 
“Artemis'* an- not eliminated.

The company has sought to interpose la-tween an adequate 
cause for wliat happened and its liability the agency of a third 
person, or, rather, another cause-. It was by the amendment 
pleaded as “unknown cause" and put forward in the evidence as 
the vibration from blasting at the terminals. But that is far 
fetched. It was not established at the trial sufficiently to warrant 
a finding to that effect. And I do not accept it as the cause-.

Passing to the law applicable to the facts in such a case I only 
propotx- to cite one or two authorities. In respect to the degree 
of care to lx- required from warehousemen, Blackburn, J., as he 
then was, in the case of Searle v. Laveriek, L.R. 9 Q.B. 122,at 126, 
says :—

The obligation to take reasonable van- of the thing entrusted to a bailee 
of this elans (warehousemen, etc.) involves in it an obligation to take reason
able van? that any building in which it is dep< sited is in a proper state so 
that the tiling therein debited may In- reus mably safe in it.

I also refer to The Moorcock, 14 P.D. 64; Rrabant v. King, 
11895) A.(\ 632 at 641. I also wish to quote from an American case, 
(iarfield v. Rockland, 184 Mass., at 62. There the Court says:—

The general rules of law which are applicable in eases of this character 
an* the same in Kngland and in this country, and are the name at common 
law and in Admiralty. They are as well stated in the case of Sicker non v. 
TimU, 127 Muss. 23tl, 239, as |ierhups in any case: “The owner or occuimnt 
of a dock is liable in damagi-s to a |iereon who by his invitation, expresse*! 
or implied, makes use of it, for an injury caused by any defect or unsafe con
flit ion «if the d<x*k which the occupant negligently eauses or |iennits to exist, 
if such |x-rson was himself in th«* exercise of dix- care. Such occupant is not 
an insurer of the safety of his dock, but he is required to use reasonable
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care to keep bin dork in such a stair as to hr reasonably safr for use by vessels 
which hr invites to enter it. or for which he holds it out as fit ami ready. 
If he fails to use such due rare, if there is a defect which is known to him, 
or which by the line of ordinary rare ami diligence should In* known to him, 
hr is guilty of negligence ami liable to the |ier*on who, using due ran-, is 
injured thereby."

In Mersey Docks v. (#766#, L.R. 1 H.L. 93, the case of a ship 
entering a <loek anti sustaining injury by reason of a mud lumk, 
Ixird ('ranworth said, p. 122:—

If the knowledge of the existence of the mud bank made them resismsibk 
for the consequences of not causing it to lie removed, they must he equally 
rch|Mmsible if it wits only through their culpable negligemf that its existence 
was not known to them.

In my opinion the ap|)eal must lie allowed anti the defendant 
will have judgment against the plaintiff on the counterclaim for 
«lamages for the injury to the cargo to lie ascertained by a refer
ence, with costs.

Rvssell and Chisholm, JJ., concurred.
Longlky.J . ( <lissent ing) :—The plaintiff is now suing for amount 

due for discharging, reloading, storage of cargo, and salvage of cargo, 
$7,000.14. The defendant claimsthe low of cargo which amounts in 
the vicinity of $45, (MM). In such a case damages would Ik- recover
able on account of gross neglect or negligence on the part of the 
plaintiffs. Reading from Ritchie, J., on the subject, he says:—

1 think 1 ought not to druw any strong inference against the plaintiffs 
from the knowkdge of the colla|wc of the wharf. The plaintiffs us w harfingers 
are not to be held to an extraonlinary degree of care, but they an* to lie 
hekl to that reasonable care which a prudent owner would take of his own

And again :
The plaintiffs, no doubt, were aware of the «langer «if wunns, as it was 

to their own interests to guanl against that «langer as far as they could. 
The question is wind Iwr or mit, having reganl to tin- «langer, they used rcusoti- 
able can* as prudent men in the maintenance of tin* wharf. The evidence 
of (’apt. Harrison ami other witnesses called by the plaintiffs has convinced 
me that they <li«l use such can*.

In any case, any negligence on the part of wharf owners the 
jury lias found there was some negligence or some want of care, 
and upon this has been founded any attempt to recover «lainages. 
In this case the defendants have not established sufficiently to oli- 
tain the verdict from the Judge. I think it is reasonably clear 
that it is impossible to award damages from the want of such a 
verdict, and it does not seem to me that the evidence in this case 
is such that it makes the decision of the Judge unfair or unreason
able. I therefore dismiss the appeal. Appeal allowed.

N. 8.
8. C.

& Co. Ltd.

Graham, C.J.

Umgley, J.
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GRATTON SEPARATE SCHOOL ». REGIRA PUBLIC SCHOOL.
Satlcatchewan Supreme Court, El wood, J. April 1, 1917.

Schools (|IV—74)—Separate schools—Company taxes—Notice.
A separate achisil district is not entitled to share in nrhool taxes col

lected from companies if the notice requirements under sees. 93, 93« 
and 91b of the School Assessment Act (Sask.) have not been complied 
with; under sec. 93» such notice must lie given Indore the coni|iletion 
of the roll.

\Hegina 1‘tihlu• School v. (Ir niton Separate School. 21 D.L.R. 162. 50 
Can. S.C.R. 589. referred to.)

Ihhve to dvtvrmino the rights to taxes levied on compatiiw for 
school puriKises.

A. H. Tinylry, K.V., for plaintiff; (l. //. Harr, K.C., for «lefen- 
dant.

Elwood, J.:—By an order of Lnmont, J., made in (’hamliers 
and dattnl February 8, 1917, it was directed that an issue to 
determine the rights of the plaintiff ami defendant in respect 
of moneys collected by the City of Regina, 1 icing taxes levied on 
the assessment of the property of certain corjsirations for school 
purposes, lie tried by way of social case to lie stated, and pursuant 
to the said order the ease as stated for the opinion of the Court is as 
follows:—

1. The City of Regina is a city inunici|iality within the provisions of the 
City Art. Iieing ch. 15 of the Statutes of Saskatchewan. 1915, and amendment*

2. The defendant is a “public school district” within the provisions of 
the School Art. Iieing ch. 23 of the Statutes of Saskatchewan, 1915, and 
amendments thereto; is a “town district ” within the provisions of the School 
Assessment Act, being ch. 25 of the Statutes of Saskatchewan. 1915. and 
amendments thereto; and is situate within the limits of the said city.

3. The plaintiff is a “separate school district” within the provisions of the 
said School Art and amendments; is a se|iarate school district established in 
the defendant school district within the provisions of the said Act and amend
ments; is a "town district ” within the provisions of the said School Assessment 
Act and amendments; and is a Roman Catholic separate school district.

4. All the pro|ierty of all the ctmiiwmiee mentioned in Schedule A, hereto 
annexed, was entered, rated and assessed on the assessment roll of the said city 
for the year 1916 for the schools of the defendant district.

5. No ap|ieid has been taken against such entering, rating and assessing.
6. The said city hud, by by-law. adopted the sjiccial provisions of the said 

City Act by which the taxes for the year 1916 were to Is* bast*I upon an 
assessment made in the year 1915, and the said assessment roll of the said city 
for the year 1916 was completed within the provisions of sub-sec. 1 of sec. 454 
of the said City Act, on December 31, 1915; and the time for appealing there
from to the Court of Revision expired February 13, 1916.

7. The taxes levied by the said city in respect of the said assessment 
mentioned in par. 4 hereof, have been, or are being collected by the said city; 
the same have not nor has any (Million thereof been paid over to the plaintiff
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or the defendant. The same are not rlai. d by the Haiti city or by any person 
or corporation cxeept the plaintiff (in part ) md t he defendant (an to the whole) 
and exhibits B and C hereto annexai an- c< lies of the claims made to the sait I 
taxes by the plaintiff anti the defendant nt |*-elively.

8. Each of the <-<i!ii|innieH mentioned in the said Sehetlule A was served. 
Iietween February Hi anti June 18, 1916, by tin- plaintiff, with the notiee 
provided by see. 93 ol the suit! School Assessment Act.

9. Each ol the companies mentioned in group numbered 2 of the said 
sehetlule A gave notice to the clerk ol the said city Ix-twccn February 16 anti 
November 29, 1916, in the form of which ex. 1) hereto annexed is a copy or in 
form to the same effect.

10. Each of the companies mentioned in group uumlx-ml 3 of the said 
sehetlule A filed with the clerk of the sait! city Is-tween February Hi ami 
November 29, 1916, a statutory declaration in the form of which ex. E 
hereto annexed is a copy.

11. Each of the companies mentioned in group numbered 4 til the said 
sehetlule A gave notice to the clerk of the said city Iietween February Hi and 
November 29, 1916. that tlid not refer to the enteiing, rating or assessment of 
the com|iany’s prti|s-rty, but directed that the tuxes |iaid by the ctini|iany be 
npplicd ftir the puriioses ol the schools of the defendant only.

12. Each tif the companies mentioned in group numbered 5 of the said 
schedule A. gave notice to or filed a declaration with the clerk of the said city 
in H|*-cial form and exhibits F. (1 and H. hereto annexed, are copies of two 
notices given to and a statutory declaration fik-d with the clerk of the said city 
by Canada Permanent Mortgage; exhibits 1 and J hereto annexed are copies 
of a notice given to ami a statutory declaration lilt si with the clerk of the said 
city by The Mutual Life Assurance Co. of Canada; and ex. K hereto annexed 
i-> a copy of a notice given to the clerk of the said citv hv Regina Trading Co„ 
Ltd.

SASK.

8. C.

(iH.XTTON
Séparatk

School.

I'M wood. J.

13. None ol the companies mentioned in any of the grou|w numbered 
1 to fi inclusive of tin* said schedule A, has given any notice in respect of its 
assessment or taxes to or filed any statutory declaration in res|x-ct of its 
aswwment or taxes with the clerk of the said city, other than as stated in 
liants. 9, 10, 11 ami 12 hereof.

14. The total amount of taxes colk-cted for school pu raises by the said 
city, as mentioned in |iar. 6 hereof, exceeds the sum of $30.000.

The questions for the opinion of the Court are:—(1) Are sees. 
43 and 44 of the said School Assessment Act, or either of them, 
ultra vires the Saskatchewan legislature? (2) Is the plaint iff 
entitled to a pro|>ortion of the taxes collected or to Ik* collected 
by the said city for school purposes, for the year 1916, from any 
of the said companies? (3) If so, what proportion? (4) And 
if so, from what companies?

It will lie noted that reference is made to secs. 43 ami 44 of 
the School Assessment Act. This app-ars to Im- a mistake. Tin- 
School Assessment Act of 1915 did not come into force until 
January 1, 1916, and the assessment under which the taxes in 
dispute were collected was completed on Decemlicr 31, 1915.
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The section* of the School Assessment Act of 1909, as amended, 
ami applicable to the matters under consideration are the follow
ing:—

03. A com pa m may by notice in that behalf to be given to tin- clerk or 
secret ary-treasurer of any munici|iality wherein u separate school district in 
either wholly or in part situated, anil to the me ret ary of the Board of any 
public whool district in which a separate echoul has been established ami to 
the secictary of tlie Board of such separate whool district require any part 
of the real property of which such company is either tlie i vner ami occii|wnt 
or, not la-ing such owner, is the tenant or occu|iaht or in actual |sssii*ssion of, 
and any part of tin* |iersonal property, if any, of such company liable to asws*- 
ment to be entered, rated anil assessed for the purposes of said sc|«irate whool 
and the proper assessor shall thcreu|ion enter said com|iany as a wpiratc 
school supporter in the assessment roll in res|N>ct of the property s|iecially 
designated in that behalf, in or by said notice and so much of the pnqicrty as 
shall lie so designated shall Is- assessed accordingly in the name of the company 
for the purposes of the wparate whool ami not for public whool purismes, but 
all other property of the company shall he separately entered and assessed 
in the name of the company as for public whisil purismes.

Provided always that the share or |H»rtion of the property of any cotnpanx 
entered, rated or asm seed in any munici|iality or in any school district for 
separate whisil purpuws, under the provisions of this section, shall bear the 
same ratio and pro|iortion to the whole pro|ierty of the company assessable 
within the municipality or whool district a* the amount or proportion of the 
shares or stork of the company, so far as the same an* paid or |iartly pan I up. 
hekl ami |ioaarssed by |iersons who are Protestants or Roman Catholics, as 
the case may be, bears to the whole amount of such |iaid or partly paid-up 
shares or stock of the company.

(2) Any such notice given in pursuance of a resolution in that behalf 
of the directors of the company shall for all purismes Is deemed to lie sufficient. 
and every such notice so given shall lie taken as continuing and in force, atsl to 
Is* acted u|sm unless atsl until the same is withdrawn, varied or cancelled by 
any notice subsequently given pursuant to any resolution of the company or 
of its directors.

(3) Every such notice so given to such clerk or secret ary-treasurer shall 
remain with, and Is- kept by him on file in his office ami shall, at all convenient 
hours. Is? open to inspection ami examination by any |*?rson eut it led to examine 
or inspect the assessment roll and the assessor shall in each year lie fore the com
pletion and return of the assimsment roll, warch for. and examine all notices 
which may be on file in the office of the clerk or secretary-treasurer, ami shall 
thereu|sm in respect of said milices, if any, follow ami conform thereto ami to 
the provisions of this Act in that behalf.

(4) False statements made in any such notice shall not relieve the com
pany from rate*. Any conqiany fraudulently giving such notice or making 
false statements therein shall be liable to a penalty not exceeding 1100. Any 
person giving fora rompuny such a statement fraudulently or wilfully inserting 
in any such notice a falsi? statement shall be guilty of an offence ami liable 
on summary conviction to a like penalty.

93a. In the event of any company failing to give a notice as |irovided in 
wi1. V3 hereof, the Board of truste** of tlie wparate whool district may give
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to the company a notice in writing in the following form or to the like effect, 
that is to say:—

The Board of trustera of separate school district No.
of Saskatchewan, hereby give notice that unices and until your company gives a 
notice as provided by see. 93 of The School Assessment Act. the school taxes 
payable by your company in respect of assessable property lying within the 
limits of the school district No. of Saskatchewan
(naming the public school district in relation to which the separate school is 
established) will be divided between the said public school district and the said 
separate school district in sharra corresponding with the total assessi-d value 
of assessable property assessed to |iersons other than corporations for public 
school purposes and the total assessed value of the assessable property assessed 
to iwrsons other than mr|K>rations for separate schod pur|xisra respectively.

This notice is given in pursuance of sec. 93a of the School Assessment Act 
as amended.

(2) Vnk-se and until any company to which notice has been given as 
aforesaid gives a notice as provided in see. 93 hereof the whole of the assessable 
property of such cotn|>any lying within the limits of the public school district 
shall be entered, rated ami assessed upon the assessment roll for the public 
school district ami all taxes so assessed shall lie collected as taxes payable for 
the said public school district, ami when so collected such taxes shall be 
divided between the said public school district ami the snid separate schcsil 
district in the proportions and manner and according to the provisions set out 
in the notice in the next preceding sub-section mentioned.

(3) Service of a notice under the foregoing provisions upon a company may 
he effected by serving the same upon any officer or agent of the company upon 
whom service of a writ of summons issued out of the Supreme Court for 
Saskatchewan may l>e lawfully served for the company.

936. A company may notify the council of the municipality in writing 
on or before the first day of May in any year, or, where the Council has adopb-d 
the provisions of sec. 3476 of the City Act. on or la-fore the first day of Dcccm- 
la-r in the year in which tlx- assessment is made, that it is practically im|Missihlc 
owing to the number of its shareholders and their wide distribut ion in |*«nt of 
residence, to ascertain the pro|mrtions of the stock of the company held b\ 
Protestants and Homan Catholics respectively.

(2) Such notice shall la- accompanied by a statutory declaration of the 
I-resident, vice-president or secretary of the company, or some person having 
the management of its affairs in Saskatchewan, who ran testify to the facts, 
giving such |>nrtieulars as are set forth in clauses (a) to (g) inclusive of sec. S 
of the Foreign Companies' Act, ami showing in addition tin- approximate 
-mount of sba-k held outside of Canaria, together with such particulars as may 
Is- available.

(3) Subject to the provisions of sub-sec. H hereunder, any company which 
lias fik-d a notice as above directed shall be relieved from compliance with the 
terms of the said sec. 93.

(4) Any company, which is relieved as above from the provisions ol sec 
93. may, by notice in that Ix-half to the clerk or secretary-treasurer ol the 
n.unicipality, to be served on or before the first day of May in any year, or 
where the council has adopted the provisions of sec. 3476 of the City Act on or 
liefore the first day of December in the year in which the assessment is made, 
require that its property liable to taxation shall be entered, rated ami assessed

SASK.

S. C.

(iKATToN
Separate

V.
Reoina
Public

School.

LIW«WHI, I.

11—35 D.L.R.
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for publie srhiMil purposes or for separate hcIkkiI purposes, or partly for one 
ami partly for the other in such projMirtions as the company may decide.

(5) A company, the whole of whose shni(-holders are Roman Catholics 
or Protestant* a* the ease may be. may within the |ieriod limited in the first 
ami fourth sulweetion* of this section, file a statement to that effect with tin- 
clerk or sec rotary-t rea*urer of the municipality, verified by a statutory deelar 
at ion of the president, vice-president or secretary of the eoni|iany or s<wm- 
|ierson having the management of its affairs in Saskatchewan who can test if > 
to the facts, and in such case the provisions of see. 93 shall not apply to the said 
company, ami the taxes of the said company shall lie assessed, levied and 
collected wholly for the separate school or the public school as the case may he.

(0) Every notice given under this section and every statement filed 
thereunder shall lie taken as continuing ami in force ami to he acted upon 
unless and until the same is withdrawn, varied or cancelled by any notice 
subsequently given or statement film! in the manner herein directed.

(7) Every notice given or statement film! under this section shall lie kept 
by the clerk or secretary-treasurer of the muniei|iality on file in his office and 
shall at all convenient hours be o|ien to ins|iection and examination by any 
licrson entitled to examine or inspect the assessment roll, ami the assessor 
shall each year In-fore the complet ion and returp of the assessment roll, search 
for ami examine all notices which may be on fik- in the office of the clerk or 
secretary-treasurer, and shall conform thereto in making his assessment.

(8) In case any company takes action under the first, second and thin I 
sub-sections hereof, but does not comply with sub-sec. (4), the notice given 
under the first sub-section shall not avail, but the conqiaiiy shall remain 
subject to the provisions of secs. 93 and 93a.

In Regina Public School v. (Iratlon Se/tarate School, 21- D.L.H. 
1()2, 50 Can. S.C.H. 580, it was livid that the separate school 
district was not entitled to any part of the taxes of a company 
which had not given a notice under sec. 03 of the alxwe Act.

I am of the opinion that since the sec. 035 was passed the effect 
is that any company which has not given the notice required by 
sec. 03 or has not complied with the provisions of sec. 036 is liable 
to 1h- compelled to give a notice under sec. 03a and that tin- 
results provided by 03a for non-compliance follow. I think this 
is quite apparent from a |H*rusal of sub-sees. 3 and 8 of sec. 036.

In the case stated for the opinion of the Court it will In* noticed 
that the assessment roll was completed with the exception of 
anything requiring to lx- done by way of ap)x-al on Decemlier 31. 
1015; that none of the conqwnies gave any notice prior to then, 
and that the notice given by the Seiwrate School Board was given 
after Deeemlx-r 31. 1015, and after the date upon which all notice* 
of appeal from the assessment were required to lx- lodged. It was, 
therefore, impossible for any of the companies to comply with the 
notice.



35 D.L.R.1 Dominion Law Reports. 163

It will be observed tliat sec. 93 provides tliat the notice to lie 
given on tiehalf of the company shall require the property of the 
com]iany liable to assessment to In» entered, rated and a use sued in 
the manner to l>e designated by the notice; and it further provides 
that the proper as*e*Hor shall thereu|M>n enter said comi>any in the 
amsKtnent roll, etc.

Sec. 93#i (2) provides, unless and until any company to which 
notice has lieen given as aforesaid gives a notice as provided in 
sec. 93, the whole of the assessable property of such company, etc., 
shall Im* entered, rated and axxesxed upon the asHcxxment roll for the 
public school district, etc.

These sections contemplate that where a notice is given under 
sec. 93, the assessor shall rate ami assess the coin|mny upon the 
assessment roll in the manner indicated in the notice; ami so also 
where a company complies with the notice given under sec. 93a.

1 am of the opinion that the clear effect of them* sections, is that 
the notice provided for by sec. 93a must Ik* given at a time when 
it would Ik* possible for the company to comply with that notice. 
If it is given after the assessment is completed, it would In» im
possible to comply with it with respect to that assessment. It 
would Ik* imiNwsihle for the company to give any notice ui>on 
which the assessor could make any entry uism the completed 
assessment roll. I think the use in sul)-sec. 2 of sec. 93a of the 
words “shall lie entered, rated and assessed" indicates that this 
notice must In- given liefore the completion of the roll. If it had 
been intended that the notice might Is* given at any time then, 
it would seem to me, that the words would have lieen “shall Ik- or 
shall remain entered, rated and assessed" etc.

It will Ik* noticed that sec. 936 provides that the provisions of 
sec. 93 shall not apply to any company which complies with the 
provisions of 936, sul>-socs. 1,2 ami 4, or sub-sec. ft; ami in the case 
under eonsidcrution it would mean that, in order to escape tin* 
provisions of sec. 93, the companies would, on or liefore December 
L 1915, have had to comply cither with subset's. 1,2 ami 4 or with 
sulwsec. 5 of 936. Notice under 93a could Ik* given Indore Dec
ember 1, and in that event the company would Ik* relieved from 
complying therewith by complying with 936, sulnsecs. 1,2and 4, 
or 936, sub-sec. 5.

After Decemlier 1 the company which has received notice
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cither before or after Decemlier 1, ami which lias not complied 
with 936 must give the notice required hv 93, or else the results 
provided by 93/i for failure to comply follow.

The fixing of Deecmlier 1 was no doubt for a purpose ; tin- 
purpose may not In- altogether clear, but it seems to me probable 
that it was so that after Deecmlier 1, and Indore the completion 
of the roll, the Separate School District would l>c in a position to 
know what companies were liable to receive notice under see. 113#/, 
and would have time to give such notice so that the same might Is- 

complied with Indore Deecmlier 31.
If it were intended tluit notice under 93/i could In1 given at any 

time after the completion of the roll, mi as to affect the completed 
roll, the language of the Act should have been clear ami unequi- 
vocal.

In view of the conclusion 1 have come to, and billowing what is 
expressed by Davies, J., ami Duff, J., in Heyina Public School v. 
(iratton Separate School, 50 Can. S.C.R. 589 at 004, 017,21 D.L.ll. 
102 at 171, it is unnecessary that I should express any opinion 
on tin- first question submitted for the consideration of the Court 

My answer to the second question, in view of the conclusion1' 
I have come to, is that the plaintiff is not entitled to any part of 
the taxes collected or to lie collected by the said city for school 
purposes for the year 191Ü from any of the said companies.

The plaintiff must pay the defendant's costs of this action.
--------- J inly meut for defendant.

REX v. CIENCI.
HrUish Columbia, Court of .4niual, Macdonald, C.J.A., Martin and 

McPhUIif», JJ A April 5, 1917

I \ toxic ATI so LigvoRs (| 111 F—83) — Prohibited hovrh—Vnavthoh-
17.KD SALK BY SERVANT.

The provision of the B.C. Liquor License Act, sec. 81, sub-sec. Il\ 
making the licensee liable to conviction for unlawful sales by his ser
vants, doe* not apply to the offence of selling «luring prohibited hours 
in contravention of the Liquor License Act Amendment Act, 19H», eh. AT 
(B.C.); the liability und«-r sec. 3 of the latti-r Act is upon the “person 
violating” it. ami the penalty applies only when the aceusml has |n*r- 
sonally committed th«- offence or na* authorised or connived at it.

Appeal from the judgment of Hunter, CJ.B.C., given on 
March 20, 1917, quashing a summary conviction on a case stated 
by the Police Magistrate of Vancouver. The cliarge was for selling 
intoxicating liquor during prohibited hours.

Maitland, for the Crown; J. J. HumcII, for accused.
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Macdonald, C.J.A.:—The defendant was charged with tin* 
offence of selling liquor during prohibited hours contrary to the 
Liquor License Act Amendment Act, 1916, I icing chap. 37.

According to the statement contained in the case, the defend
ant was the holder, as trustee for the creditors of the “Main 
Hotel,'* of a retail liquor license. It is also stated that the 
offence complaints! of was committed by the night jxwter of the 
saitl hotel. The learned Chief Justice Hunter, from whose 
judgment the ap]x>al is taken, set aside the conviction ami the 
Crown luts updated to this Court. The first question submitted 
is as to whether the defendant was in law the licensee of the 
premises at the time in question. It was contended by his counsel 
Mr. Russell, that a license could not lawfully l>e issued to a trustee 
for mslitors.

Xow the Liquor License Act does not apply to the granting of 
licenses in muniei|Milities. The licenses are granted by the 
Municipal Licensing Board and they are governed in the case of 
the city of Vancouver, wherein the license in question was grantcsl, 
by the City’s Act of Incorporation ami its Liquor By-L»w No. 5. 
The facts Ix-fore the Board arc not before us. There is nothing 
More us to shew that the license was illegally issued to the de
fendant. It is possible that he came under the provisions of 
clause 24 of said by-law sul>-sec. (</); ami for aught we know, the 
li<*ense was transferred to him properly under that clause and sul>- 
sequently renewed in his name as trustee.

I think, therefore, we must assume in the absence of evidence 
to the contrary that the Board acted in accordance with law. I 
would, therefore, answer the first question in the affirmative, that 
i' to sav, that the dcfemlant was the licensee. The answers to 
the other questions depend upon the construction to lx* placet! 
upon sec. 3 of sait! eh. 37 read in conjunction with the Liquor 
License Act in which it is incorporated. That section declares 
that the Act shall remain in force during the continuance of the 
war and no longer and while in force “shall supersede any pro
vision to the contrary in the said Act or Amendments (the Liquor 
License Act).” The Liquor License Act, as amended in 1913, 
eh 40, sub-sec. 118 of sec. 81, enacts that :—

“Every offence against the provisions of this Act committed 
by the employee, servant, agent or workman of any person 
bolding any limise for the sale of liquor or by any person
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unlawfully selling liquor shall be deemed to be the offence 
of the person holding such license or of the ]>erson so unlaw
fully selling liquor as the case may be and said person shall 
be answerable for and shall lie punished for such offence."
This deals with two classes of principals, (1) a licensee who is 

made answerable for the fault of his servant and, (2) any other 
person unlawfully selling liquor, for instance, an unlicensed 
person, who is also made answerable for the fault of his servant. 
Now said ch. 37, sec. 3, extends the prohibited hours for selling 
liquor beyond those mentioned in the Liquor License Act and 
declares that “violation of any of the provisions of this section 
shall be an offence for which the person violating shall be liable 
on summary conviction to the penalty provided in sec. 73 of said 
ch. 142 (Liquor License Act) as re-enacted by sec. 5 of ch. 40 of 
the Statutes of 1913.” It will lx* noticed that this does not render 
the licensee punishable for an infraction by his servant or em
ployee.

Now, as the law stood before the enactment of said eh. 37, 
the licensee wras punishable, though innocent himself, for the in
fraction of the law by his servant. With the wisdom or justice 
of that legislation the Court is not concerned. When a penalty 
is imposed by statute in clear terms, it must be enforced without 
regard to what the Court may think of its wisdom or justice. It 
is only when the Legislature* has not made its meaning clear and 
when its language is capable of more than one interpretation 
that the Court is called upon to consider the consequences which 
would flow from one or the other interpretation anti if one inter
pretation leads to absurdity or manifest injustice while the other 
does not, the latter interpretation is to lx* preferred. The said 
sub-sec. 118 standing alone and apart from said ch. 37 is perfectly 
plain. It holds the licensee responsible for the breach of the law 
by his servants. That is the clearly declared intention of the 
Legislature. On the other hand, said ch. 37 standing alone just 
as clearly as I think imposes the penalty for breach of its pro
visions on the licensee for his own breach only, that is to say 
when he personally commits or authorises it or connives at it. 
A breach of the statute by his servant, or by some one* on his 
premises, would render that person alone liable to punishment. 
The two sections, viz., said sec.. 3 and said sub-sec. 118, are not 
consistent with each other and the question then arises, does said
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sub-sec. 118 fall within the category of “any provision to the 
contrary" mentioned in sec. 3. If it can, then sec. 3 supersedes 
sub-sec. 118. I think it does. Sec. 3 covers the ground formerly 
covered by said sub-sec. 118. It fixes new prohibited hours, and 
to that extent is clearly to the contrary of sub-sec. 118. It also 
declares what persons shall lie punished for breach of its provis
ions and therein it also differs from said sub-sec. 118, ami 1 think 
must be held to lie a “provision to the contrary" of that sub
section. In other words, the Legislature has provided a new 
section dealing with that subject matter, which during the period 
of the war is to supersede the old section.

I would, therefore, answer all the questions, except the first, 
in the negative.

Martin, J.A., concurred with Macdonald, C.J.A.
McPhillipk, J.A.:—In my opinion the learned Chief Justice 

of British Columbia (Hunter, C.J.B.C.) arrived at the right con
clusion and the conviction was rightly quashed. It is clear that 
the Legislature in enacting the Liquor License Act Amendment 
Act 1910 established a new provision with regard to the sale of 
liquor during prohibited hours, “during the continuance of the 
present war” (sec. 2, c. 37, 1910).

The period of prohibition was extended to eleven of the clock 
on Monday morning ns against seven o'clock, and on week days 
the closing hour admitting of sale in the night was made ten 
o'clock as against eleven o'clock and in the morning not until 
eleven o’clock can any sales lie made as against seven o'clock 
which previously was the hour (sec. 73 (1) as amended by sec. 5, 
c. 40-1913 and sec. 3 (1) c. 37-1916).

Further, where previously it was ]>ermissible to supply liquors 
to guests in the dining rooms of hotels and restaurants with regular 
bond fide meals during the prohibited hours, now the prohibition 
extends from supplying liquors to guests of hotel, cafe and res
taurant during the prohibited hours. Bearing in mind these 
extended provisions and inhibitions it is only reasonable to assume 
that the Legislature took into consideration in so extending the 
law so repressive in nat ure and so drastic in effect and so much 
against previous custom in the Province, that the rigour of sec. 118 
as amended by sec. 9 of the Liquor License Act Amendment Act 
1913 should be withdrawn, t'.e., that the offence of the employee1, 
servant, agent or workman of any person holding the license should
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lx- the offence of the person holding the license ; and, as might 
well have been expected, we see the provision in sec. 2 of the 
Liquor License Act Amendment Act 1910 that three sections 
(secs. 3, 4, 5) of the latter Act whilst incorporated with the 
Liquor License Act (c. 142 R.S.B.C. 1911) are only to remain 
during the continuance of the war and until peace is declared 
and no longer, it being further provided that while in force shall 
supersede any provision to the contrary in the principal Act or 
amendments or by-law in force in any municipality in the province.

Therefore this legislation is to the conclusion of other provis
ions—where at least special provision is made in the Liquor 
License Act Amendment Act 1916. Turning then to sec 2 (2) 
of this last mentioned Act we find this provision: “(2) Violation 
of any of the provisions of this section shall be an offence for which 
the person violating shall be liable on summary conviction to the 
penalty in see. 73 of said cli. 142 as re-enacted by sec. 5 of eh. 40 
of the Statutes of 1913." It is plain that the violation is the 
violation ol tl ** provisions of sec. 2 (c. 37-1916) and the penalty 
for the violation is only to be imposed against “the person vio
lating." The reason for the limitation is apparent and accords 
with common sense- when the drastic and far reaching provis
ions are considered It would lx* against natural justice that the 
employer (when possibly and most likely trusted employees have 
gone to the war and having to put up with indifferent and un
trained servants) should be imperilled in his liberty by the casual 
error of an employee ; this would be an intolerable condition. 
Undoubtedly the law must lx* obeyed and I do not wish it to be 
thought that I would condone infraction of the law ; but it is 
against the principles of natural justice to imprison one subject 
for an offence committed by another and of which offence there 
is no knowledge or complicity. Hotel-keepers, restaurant- 
keepers and cafe proprietors carry on establishments of [ 
necessity ; they are legal places of resort (in fact as to the hotels 
bound to supply accommodation) ; let them be well inspected and 
well supervised ; but until Parliament has in intractable language 
imposed upon the Court the obligation of imposing liability upon 
other than the actual offender, the Court should lean toward the 
liberty of the subject. I would answer the questions in the way 
they have been answered by my brother the Chief Justice.
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NORTHERN TRUST CO. *. BUTCHART.
Manitoba King’* Bench, Mather*, C.J.K.B. March H. 1917.

1. Companies (|VI E—340)—Summary procedure under Winding-up Act

Thu summary procedure provided by see. 123 of the Winding-up Act 
(R.8.C. 1906, eh. 144). with retqiect to misfeasance or breach of trust 
by directors, is in addition to, not in substitution for. other rights of 
action.

2. Companies (§ IV Cl—130)—Liability ok directors—Illegal payments
—Dividend—Remuneration to directors.

Directors, whether de facto or dr jure, who knowingly, or without the 
use of ordinary prudence, sanction the payment of dividend in diminution 
of capital, or the illegal remuneration to directors for their services, or 
any idtra vire* or illegal payments are guilty of misfeasance and breach 
of trust, and are jointly and severally liable.

Action by the Northern Trust Co., as liquidator of the Stirling 
Mortgage Investment Co., and that company as plaintiffs against 
A. K. Butchart, P. A. Ford and ( ’. W. Trick, three of its directors. 
It is alleged that the defendants were guilty of breaches of trust 
and misfeasance, in that they so recklessly, extravagantly, negli
gently, and improperly managed the affairs of the company, that 
it lost a large sum of money; which the plaintiffs now seek to 
recover.

C. V. Fullerton. K.C., and J. P. Foley, K.C., for plaintiffs ; 
W\ L. McLam, and E. (I. Trick, for defendant Dr. Trick; 11". 
Thornburn and V. A. Darrnch, for defendant Ford (defendant 
Butchart being unrepresented.

Mathers, C.J.K.B.:—It is particularly charged (1) that the 
defendants were guilty of breaches of trust and misfeasance in that 
they paid dividends out of the capital of the company, contrary 
to what is now sec. 34 of the Companies Act ; (2) that they illegally 
paid to the defendants Butchart and Ford, directors of the com
pany, remuneration for their services as president and secretary- 
treasurer, respectively, without such payments lx*ing authorised 
by by-law confirmed by the shareholders, contrary to the Com
panies Act; (3) that a huge sum of money was by them illegally 

) the Glolx- Securities Co., as commissions upon the sale of 
the company's shares, and (4) that they, purporting to act as 
directors of the company, purchased from certain shareholders 
the shares of the comiiany, and paid for such shares out of the 
funds of the company.

It is charged that all these acts were breaches of trust and acts 
of misfeasance1 and a declaration is sought that the defendants 
are jointly and severally liable to contribute to the assets of the
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company the several sums nient it med. Interlocutory judgment 
lias Ihkmi signed against the defendant Butcliart, an<l as to him 
nothing remains hut to assess the damages. The case went to 
trial as against the defendant» Ford and Trick only.

A preliminary objection was raised on liehalf of the defendants 
to the jurisdiction of this Court. The point urged, as I under
stand it, was that the jurisdiction to proceed against directors for 
misfeasance and breach of trust is derived from sec. 123 of the 
Winding-Up Act; that for the purpose of the summary procedure 
provided by that section this Court has jurisdiction, liecause it is, 
by the Act itself, created a Dominion Court for the purpose of 
enforcing its provisions; but apart from the powers conferred bv 
the Winding-Vp Act itself, this Court has no jurisdiction, ami 
cannot, therefore, entertain an action against the defendants for 
offences created by that Act. The weakness of the argument lies 
in tin* assumption that sec. 123 creates new rights instead of 
merely providing a summary remedy for the vindication of rights 
which exist independently of sec. 123. In Bentinck v. Fenn ( 1887), 
L.R. 12 A.C. 652 at (Miff, Lord Macnaghten says of the English 
section, the equivalent of sec. 123:—

The 105th section of the Act of 1H02 lias often come under discussion, 
and it lias been settled, and I think rightly settled, that that section creates no 
new offence. ami that it gives no new rights, hut only provides a summary ami 
efficient remedy in respect of rights which apart from that section, might have 
been vindicated either at law or in equity.

In X. Australian Territory Co.: Archer's case, L.R. |1892) 1 
Ch. 322, Lord Lind ley, L.J., says, at p. 334:—

Now it has been settled by various decisions ami particularly by the 
case in the House of Lords of Benlinck v. Fenn. that sec. 105 does not impose 
new liabilities; it only provides a summary method of doing by an order in 
the winding-up that which might be done by means of an action at law or a 
suit in C’ham^ery.

See also Owen Sound Lumber Co., 25 D.L.R. 812, 34 O.L.R. 
528. Many instances might lie cited of actions entertained for 
relief similar to that sought in this action, Lut I will mention only 
three: Land Credit Co. of Ireland v. Lord Fermoy, L.R. 8 Eq. 7; 
Starert v. Lovitt, 42 N.S.R. 449; Leeds Estate v. Shepherd, 30 Ch. 
1). 787. Indeed, the opinion was at one time entertained that the 
summary procedure under the Act could not l>e resorted to in a 
case where there was really a question to Ik* tried, but only to 
plain and straight-forward cases where there was no point of law 
to be determined. See per Master of the Rolls in Royal Hotel Co.,



35 D.L.R.] Dominion Law Reports.

L.R. 4 Eq., 244 at 249, and per Malins, V.C., in Stringer's case, 
L.R. 4 Ch. 475. In the latter case in appeal it was finally decided 
tliat the summary jurisdiction under the Act was wide enough to 
cover any case in which a hill could be filed.

There was l>efore the winding-up a right of action vested in the 
company for all, or any of the causes mentioned in sec. 123, and the 
eompany might have maintained in the Court an action therefor. 
After the winding-up, the liquidator might have proceeded sum
marily under this section. He also had the right to proceed by 
action, either in the name of the company or by sec. 23 in his own 
name. He has chosen with the sanction of the Court to sue i the 
names of both, but the fact that he has done so does not affect the 
jurisdiction of this Court to entertain the action. In my opinion 
the objection fails.

The Company was incorporated by letters patent issued under 
the Joint Stock Company Act oi tiiis province on June 4, 1912. 
The nominal capital was stated to be $500,000, divided into 
10,000 shares of a par value of $50 each. Its corporate powers 
are extensive and include carrying on the business of a loan com
pany, the purchase of agreements for the sale of land, and buying 
and selling real estate. The incorporators named in the letters 
patent were Mark Wells, Pearl Morgan, W. A. Mackie, A. K. 
Butehart, and W. R. Wells, each of whom was stated to have 
subscribed for one share ujmhi which nothing at all had been paid, 
and they were named as the first directors of the company.

The minute book of the company contains what purports to be 
minutes of a meeting of shareholders held June 13, 1912. All the 
incorporators are named as being present, and a resolution is 
recorded appointing A. K. Butehart, Mark Wells and W. A. 
Mackie directors of the company. Another resolution purports 
to adopt by-laws and still another, that all stock be sold through 
the filoln* Securities Co., which was to receive $5 jx»r share for 
stock sold at a 10%' premium and $7.50 per share for stock sold 
at a 20c,f premium or over. As to how this latter resolution got 
into the minutes, I shall have something to say later.

On the next page are w hat purport to be minutes of a directors’ 
meeting held by the newly appointed directors, W. A. Mackie, 
A. K. Butehart and Mark Wells. It is here stated that A. K. 
Butehart was appointed president and manager, and Mark Wells,
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MAN‘ vice-president. By another resolution it was reaolved to purehase 
K. It. from The Globe Securities Co., Ltd., all its furniture. !>ooks, lists.

Nohthkrx lpase of office, automobile an<l goodwill for $.">,( KM) fully paid-up
Tkvst Co.

Biti hakt. A return filed with the provincial secretary, stated tliat The 
Matiiem, Glol>c Securities Co. had a capital of .$0,000, of which A. K. 
( i k h Butchart held $4,000. and that he was president, secretary and 

treasurer, the other directors being W. A. Xlackie and one M. 
Brownlee, whose address is given as Woodstock, Ont. There is 
nothing to indicate what its powers were, or that it had any 
business, and the circumstances all indicate that it was but 
another name for A. K. Butchart.

The minutes alx>vc referred to were not entered until May 
1913, and were then written up and pasted in the book by the 
defendant Ford, partially from the dictation of the defendant 
Buteliart, and partially from what purports to be minutes of 
these meetings entered in another book. The minutes as written 
up by the defendant Ford are in all respects the same as those 
from which they are evidently copied, except that the resolution 
that all the stock lx* sold through the Globe Securities Co. is 
new anti does not appear in the minutes as originally entered. 
What purports to lx> the company’s by-laws are written in the 
same lxjok as these original minutes. By-law No. 17 says that 
a hank account shall he kept in the name of the company at a hank or 
banks to be selected by the president, and all cheques, drafts and other negotia
ble pa|M*r shall be signed by the president or managing director.
This by-law was, according to the minutes, amended on June 4, 
1913, by adding the words “and secretary or treasurer,” and 
again, January 14, 1914, by adding “or secretary-treasurer anti 
one director.”

The minute lx>ok also contains what purports to !>e two 
meetings of directors held on June 4, 1913, and one of shareholders, 
and also of directors held on January 14, 1914. None of these 
alleged meetings were held, but, as in the other case, the minutes 
were written up and pasted in the book by the defendant Ford on 
instructions from the defendant Butchart.

By the minutes of the first meeting of directors of June 4, 
1913, W. A. Mackie resigned, and the defendants Ford and Trick, 
together with 3 others, purport to have been elected directors. 
Another meeting of directors purports to have been held half an
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hour later, attended by the 3 defendants and Mark Wells. At this 
meeting the defendant Ford was appointed secretary-treasurer 
and an executive, to have the full powers of the Board, was ap
pointed, consisting of the 3 defendants. Mark Wells resigned and 
the defendant Trick was apjx)inted vice-president. According 
to the minutes a shareholders’ meeting was held on January 14, 
1914, and the 3 defendants were re-elected directors. At a subse
quent directors’ meeting they were re-appointed to the offices 
previously held, i.e., Butehart, president and managing director; 
Trick, first vice-president ; and Ford, secretary-treasurer. These 
latter minutes contain a resolution fixing the salary of the manager 
at $2,400 and the secretary’s at $1,800 per annum, and the din-e- 
tors’ fees at 85 per meeting. By another resolution an executive 
was appointed consisting of the defendant Trick, chairman; Giles 
and Ford.

No other meeting of either directors or of shareholders is 
recorded, nor was any held until January 14, 1915. This was a 
real meeting of shareholders, and steps were at once taken which 
resulted in the company Ix-ing wound-up.

The defendant Butehart left Winnipeg and went to Toronto on 
a stock-selling mission in January 1914, leaving Ford in charge, 
and has never returned.

From its incorporation until June 1913, the defendant Butehart 
seems to have managed the affairs of the company in his own 
|x-culiar way. With the exception of the directors' meeting of 
June 12,1912, if such a meeting was in fact held, the directors were 
never consulted. Nevertheless, a dividend at the rate of 12% was 
paid in Novemlx»r 1912, and another in May 1913. These 
dividends were not declared by the directors, nor were they, so far 
as appears, consulted. The company had earned no profits. 
Its operations from its inception to December 31, 1914, resulted 
in a loss of $12,659,57. Mr. Butehart, however, was not em
barrassed by the fact that there were no profits for the payment 
of dividends. His policy was to sell the company’s stock, and in 
order to give it a fictitious value as an investment it was necessary 
to create the impression that the company was on a dividend
paying basis. Strange as it may appear, he did succeed in delud
ing many people into this belief, because he actually received from 
the sale of shares in the company $45,685, of which $5,065 was a
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premium upon the par value. A few small investments were made, 
aggregating $7,171.7#, ami the balance of the eapital stock paid in 
with the exception of $1,204.44 on hand, when the winding-up 
order was made, had been dissipated in {laying dividends, salaries 
to Butchart ami Ford, commissions on sale of shares to The CIIoIm* 
Securities, refunds to dissatisfied shareholders and sundry expenses.

It will be convenient to discuss in the first place the law bearing 
upon the defendant's liability generally under the several heads of 
claim, and then to deal with the case as made against each of the 
defendants individually.

In the first place, what is the position of a director who is a 
party to the payment of a dividend out of capital? See. 34 of the 
Companies Act says that directors “shall not declare or pay any 
dividend when the company is insolvent or any dividend the 
payment of which renders the company insolvent or diminishes the 
capital stock thereof.” The section goes on to show how a director 
who lieeomes aware of the declaration of such a dividend may 
exonerate himself from liability by prompt protest inscribed on 
the minutes ami by giving public notice. But if this section were 
not in the- statute, the payment of a dividend out of capital would 
be ultra vires and could not legally be made, even with the sanction 
of the shareholders, much less without their sanction. In Mac- 
douyall v. Jersey Imperial Hotel Co., 2 H. & M., 528, at 535, (71 
E.R. 568 at 571), the shareholders had by resolution authorised the 
payment of interest on capital, which was in effect a dividend, 
when there were no profits. One of them filed a bill to restrain 
the company from acting on the resolution. Wood, V.C., said:—

Un grounds of public |x*licy and on every principle not only of honesty 
as regards the public generally, but of the interests of this conqiany itself, I 
feel bound to prevent this proceeding. This is not in accordance with the 
contract entered into with the legislature on behalf of the public, whereby it 
was determined that the shareholders should lie liable to a certain defined 
amount and no more, to the creditors of the company; and not in accordance 
with the contract between the parties whereby each shareholder was pro
tected against creditors to the extent of the contributive liability of all the

In He Alexander Palace Co., 21 Ch.D. 149, Kay, J., said the 
above quoted passage “lays down the law with perfect precision.” 
And he held directors who had paid a dividend out of capital, under 
the guise of interest, jointly ami severally liable to repay the 
amount to the liquidator.
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In Stavert v. Lovitt, 42 N.S.R. 449, the full Court of Nova 
Scotia held that the directors of a bank liable to repay a dividend, 
declared and paid with a knowledge of the fact that the bank’s 
capital had been swallowed up by bad debts. That was a decision 
under the Banking Act, which prohibits the impairment of capital Bitthakt. 

by the payment of a dividend thereon as sec. 34 of the Companies Math*»,
/ . , ' C.J.K IVAct does.

Then we have He Xntional Funds A shut. Co. (1878), 10 Ch.I).
118, and lie Exchange Hanking Co., FUtcroft's case, 21 Ch.I). 519, 
in both of which it was held that payment of a dividend out of 
capital was a breach of trust, which rendered the directors jointly 
and severally liable.

See also Cranford v. Bathurst, 37 O.L.R. Oil, and Colonial 
Assurance Co. v. Smith, 12 D.L.R. 113, 23 Man. L.R. 243.

In He Oxford Benefit Building Society, 35 Ch.I). 502, the articles 
of association forbade the payment of dividends except out of 
“realised profits.” The directors, however, for years paid divid
ends out of estimated profits that might never become realised 
profits, with the result that they were held liable for the amounts 
so improperly paid away. It was argued on their behalf that they 
had acted in good faith, but Kay, J., said he could hardly under
stand what was meant by bona jides in such an argument. There 
was nothing obscure about the articles, and it seemed to him 
incredible that any man of business could suppose that what they 
did was a division of realised profits. He then quotes with appro
val the language of the Master of the Rolls in Re Natiotial Funds 
Assur. Co., 10 Ch.D. 118 at 128, that “it is impossible in a Court 
of Justice to call a particular act a bona fide act simply because a 
man says he did not intend to commit a fraud.”

These authorities sufficiently establish the liability of a director, 
who, with a knowledge of the facts, pays or sanctions the payment 
of a dividend out of capital. For such a director there is no escape.
Even a director who is aware of the intention of his fellows to make 
such an illegal application of the company’s funds is also liable, 
unless he takes the steps necessary to exonerate himself from 
liability. By sec. 34 he may do that by inscribing a protest upon 
the minutes, and by giving public notice. Until this means of 
exonerating himself was supplied by statute his position was more 
difficult. He could then only relieve himself by doing everything
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in his power to prevent the unlawful proceeding, even going so far 
as to begin an action, if he could not prevent it in any other way: 
Joint Stock■ Discount Co. v. Drown, L.R. 8 Eq. 370, at 402, 403.

I have so far dealt only with the position of a director who 
either knowingly pays or sanctions the payment of a dividend by 
which capital is impaired or who knows that such a dividend has 
been declared by his fellow directors and will he paid in due 
course unless prevented.

There remains to consider the case of a director who concurs 
in the payment of such a dividend in the honest belief that the 
company had profits out of which it might properly lie paid or 
who lit least was ignorant of the fact that it was being paid out of 
capital.

Sec. 34 does not cover such a case, and the general law must 
bo looked to.

In the first place directors are bound to use fair and reasonable 
diligence in the management of the company’s affairs, ami to act 
honestly, but they are not bound to do more: Re Forest of Dean 
( oat Minina Co., 10 (’h.D. 450, 452. They are not liable for the 
fraudulent conduct of their fellow directors or the company’s 
officials as to transactions in which they took no part, if they have 
no reason to suspect them. Re Denham, 25 Ch.D. 752. A 
director who is imposed upon by fraudulent balance sheets showing 
a profit out of which a dividend may lx* properly paid prepared by 
his fellow directors and certified by the auditors cannot be held 
liable upon the footing of gross negligence because he trusted his 
fellow directors and the auditors, and did not attend any of their 
meetings or look into the books for himself. Directors are not 
bound to examine entries in the company's books. “It is suffi
cient if directors appoint a person of good repute and competent 
skill to audit the accounts and have no ground for suspecting that 
anything is wrong.” Per Chitty, .1. Id. at 766.

In the case Re Cardiff Savings Rank, Marquis of Rate's case, 
[1892] 2 Ch. 100, it was held that the Marquis of Bute who, 
although president of the bank, attended none of the directors’ 
meetings, and took no part in the management, could not be held 
responsible because the rules of the bank had been disregarded. 
Said Stirling, J.:

It may be that he neglected as he certainly omitted to attend the meetings 
to which he was summoned. But neglect or omission to attend meetings is

•vl*
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not, in my opinion, the same thing ua neglect or omission of a duty which MAN. 
ought to be performed at those meetings; K~B
and then he adds; -----

If. indeed, he had had knowledge or notice either that no meetings of Northern 
trustees or managers were being held, or that a duty which ought to lie dis- R1 *T °* 
charged at those meetings was not 1 icing |ierformed, it might be right to Bvtthart.
hold that he was guilty of neglect or omission of the duty. ------

In Re County Marine Ins. Co., Ranee's cast», L.R. 0 Ch. 104, c.kjS'. 
the proposition was laid down that when» directors declare a 
dividend or bonus without proper investigation or professional 
assistance, anti it is afterwards called in question, the burden lies 
on them to shew that it was fairly paid out of profits. The law 
was declared in almost the same language in Stavert v. Lovitt,
42 N.8.R. 449. In Ranee's case the directors had laid before the 
shareholders a cash account of receipts and expenditure; but no 
profit and loss account was either prepared or presented ; anti the 
shareholders authorieed the payment of a bonus, which the directors 
credited upon unpaid shares. The company had at the time no 
profits available for the payment of either dividend or bonus.
V]K>n the subsequent winding-up of the company, the liquidator 
made an application to compel one of the directors to refund the 
amount of bonus credited to him. Lord Romilly, before whom 
the matter first came, found that the declaration of the bonus was 
improper, but thought the directors had acted bond fide, and 
dismissed the summons. This decision was reversed on appeal,
James, L.J., described the payment of this 1 tonus without any 
balance sheet or profit and loss account or anything else» which 
afforded any clue whatever to th* profits which had l>cen made as 
“one of the most startling ai improper proceedings” that ever 
came under his notice. He goes on to say that “it would have 
been different if there had been, as there ought to have I teen in 
the ordinary course of business, a balance sheet bond fide made out 
with proper assistance, so as to ascertain the true state of the 
company.” Anti he adds; “ If that had been done I am of opinion 
that it would not be right of this Court to sit as a Court of Appeal 
to decide upon such a state of facts so made out. If directors, 
by placing unfounded reliance upon the representation of their 
servants or actuaries, had arrived at the conclusion that they had 
made a divisible profit, this Court ought not, I say, to sit as a 
Court of Appeal from that conclusion, although it might after
wards lx» satisfactorily proved that there wrere very great errors

12—35 D.L.R.
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in tlic account, which would not have occurred if they had been 
made out with greater strictness, or with more scrutinising care. 
But no such account at all was made out. A inert1 cash account 
or balance sheet in such a company as this presented, in order to 
determine whether there had been a profit made, and for the 
pur|M>se of declaring a bonus thereon is to my mind within the 
meaning of Stringer's ease (L.H. 4 Ch. 475) a fraudulent and 
delusive balance sheet. It purported to shew something, as was 
said in that ease, which any man who applied his mind to the 
subject would say offered no clue whatever to the profit which 
had been made.” Mcllish, L.J., in the same case, said that the 
declaration of a bonus without any profit or loss account having 
been made out was a mala fide, proceeding on the part of the 
directors. In Leeds Estate Building Co. v. Shepherd, 36 Ch.D. 787, 
at 801, Stirling, J., says:—

It scorns to me that the views expressed by the learned Judges who decided 
Ranee's ease an- consistent with the proposition that directors who are proved 
to have in fact paid a dividend out of capital, fail to excuse themselves if they 
have not taken reasonable care to secure the preparation of estimates and 
statements of accounts, such as it was their duty to prepare and submit to the 
shareholders, and have declared the dividend complained of without having 
exercised thereon their judgment as mercantile men on the estimates and 
statements of account submitted to them.

See also Owen Sound Lumber Co., 25 D.L.R. 812, 34 O.L.K. 528 
(varied, 33 D.L.R. 487.)

The decision in He Sharpe [1892], 1 Ch. 154, is to the same 
effect. Here also dividends under the guise of interest were paid 
out of profits. No profit and loss account was ever made out, 
or any steps taken to enable the directors to say whether there 
was a profit or not. It was not suggested that the directors were 
not acting honestly, but North, J., said that they “did not do 
their duty to the shareholders in not having the proper accounts 
made out before any such payments were t bought of for a moment. ’ ’ 
In appeal, Lindley, L.J., said at 165:—

As soon us the conclusion is arrived at, that the company's money has 
been applied by the directors for the purismes which the company cannot 
sanction, it follows that the diiectore are liable to replace the money, however 
honestly they may have acted.

Not only must directors see that proper accounts, justifying 
the payment of dividends, have been math1 out and verified, but 
they must exercise their own judgment with reference to them, 
and not delegate to their officials the exercise of that judgment
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and discretion which it is their duty to take upon themselves, and 
if they neglect to do so. they will l>e held responsible, if it turns out 
that in fact the dividend should not have l>een paid. Leeds 
Estate Building Co. v. Shepherd, 39 Ch.D. 787; Re Mashonaland 
Exploration Co., [1892] 3 Ch. 577. Where, however, statements 
of account in proper form are prepared for their information by 
the officials whose duty it is to supply it, and whose integrity, skill 
and competence they have no reason to suspect, they are entitled 
to act upon such information, and will not 1h* held responsible 
if they were deceived. Re National Rank of I Vales, [1899] 2 Ch. 
029, affirmed in the House of Lords sub nom. Dovey v. Cory, [1901] 
A.C. 477; Prefontaine v. (Irenier, [1907] A.C. 101. In Dovey v. 
Cory, Lord Halsbury was careful to point out that the case would 
have lieen different if it had !>een shewn that the director there 
sought to l>e charged had “exhibited a complete neglect of the 
duties he had undertaken.*’ It was not contended that the 
dividends paid by this company were not paid out of capital. 
Butchart has admitted his liability by allowing judgment to go by 
default, and nothing more need be said as to him. He was no 
doubt well advised in not attempting a defense of the indefensible, 
treatise a clearer case of misfeasance and breach of trust, not to call 
it by any harsher name, it would be difficult to imagine. What
ever may lx* said with'respect to his co-defendents, he was an active 
particijMint in all the wrongdoing disclosed. The conduct of the 
defendant Ford after he Ireame a director in June, 1913, is but 
slightly less reprehensible. He was the accountant in charge of 
the company’s books, and must luive known not only that the 
company had no profits, but that its capital was Incoming rapidly 
exhausted. Both he and the defendant Trick set up the defence 
that they were never legally elected directors, and I think that 
much must l>e conceded. There was no shareholders’ meeting 
held in June, 1913, although what purports to lx* the minutes of 
such a meeting were written up by Ford, and pasted in the minute 
lx>ok. By these minutes, both he and Trick are named directors, 
and they both consented to act as directors. That they had 
assumed the functions of directors is shewn by the protest which 
they signed in January, 1915, if there was no other evidence of 
their acting. Whether they were legally elected or not makes no 
difference. They were de facto directors, and for all acts of omis
sion or commission on their part, they are liable in the same
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Butchart. dividend Deeemlier, 1913, to the amount of 11,469.01, but in the
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absence of Butchart, who nevertheless concurred, he himself 
declared and paid a further dividend in June, 1914, amounting to 
$1,878.02, at a time when the capital was so far exhausted that 
he had difficulty in getting together enough money to pay it. 
His excuse that he thought these dividends had to l>e paid cannot 
for a moment be allowed, even if it were conceivable that he 
entertained any such l>elief. He also endeavours to excuse him
self by asserting that he was a mere clerk, subject to the control 
of Butchart. He, however, assumed the position of a director,and 
with it the responsibility. It would never do to permit a director 
who actively participates in the commission of a wrong to excuse 
himself from liability upon the plea that he was under the control 
of and acted by direction of somebody else. See remarks of 
Riddell, J., in Re Morlock, 23 O.L.R. 165,at 170. But the evidence 
does not l>ear out either of the above contentions. His corres
pondence with Butchart after the latter left Winnipeg shows that 
he was not under Butchart\s domination, and that he paid the 
dividend in June, 1914, not localise he thought the company was 
bound to do so, but for the purpose of bolstering up the declining 
credit of the company and to lull the unfortunate shareholders into 
the belief that the company was prosperous. In a letter written 
to Butchart on May 29, 1914, he says:—

Money is coming in on second and third payments (i.e., on stocks) fairly 
well, and we have about two thousand on hand. If we are going to pay a 
dividend on June 30, we will want a little more, but I guess it will come from 
somewhere. 1 would advise paying this dividend or else we will have a bunch 
of kicks and perhaje a lot of enquiries, and we can’t stand that just now. 
What do you think of this, and what do you think we should pay?

On June 1, Butchart replied that he would try and get the 
money for the dividend, and advised Ford to try and pay 10 or 
12 per cent, per annum. After this, on June 30, Ford paid by 
cheque, countersigned by the defendant Trick, a dividend of 
12 iK»r cent, to the amount of $1,878.02. Both Ford and Trick 
participated in this dividend also. There w’as not the slightest 
attempt to comply even in form with the requirements of the law 
as to balance sheets or profits and loss accounts. No statement
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of the company’s affairs was prepared, no meeting of directors was 
called, nor were any of the other directors even consulted. The 
purpose entertained by both Ford and Butchart was to maintain 
the company in a fictitious credit and their conduct comes close 
to, if it has not actually passed the border line of rendering them 
criminally liable for conspiracy, Criminal Code, sec. 144, Burnes 
v. Pennell (1849), 2 H.L.C. 497, 525 (9 E.R. 1181); Reg. v. 
Esdaile (1858), 1 F. & F. 213.

Font was the prime mover in paying the dividend in June, 
1914, but he was also a party to the one paid in December, 1913. 
In this case the cheques were signed by Butchart, and were 
countersigned by Ford. 1 am unable to entertain the slightest 
doubt as to his liability to repay both these dividends.

The defendant Trick cannot lx? held liable for anything done 
prior to January, 1914, when he for the first time acted as a director 
by countersigning cheques. Even if he had been legally elected 
a director in June, 1913, he did not attend any meetings, and took 
no part in the management of the company’s affairs prior to the 
date named. He left everything to Butchart and Ford, in whom 
he appears to have had implicit confidence. His conduct may 
have approached closely that complete abnegation of the use of his 
faculties on behalf of the company, spoken of in some of the cases 
as equivalent to gross negligence; but as to the dividend of Decem- 
l>er, 1913,1 think he would escape liability upon tiie principle of the 
Marquis of Bute's case, [1892] 2 Ch. 100, and in Re Denham d* Co., 
25 Ch.D. 752, even if he were then a dc jure director.

He is in a different position with respect to the June, 1914, 
dividend. It is not charged that he wilfully did what he knew to 
be wrong, even with respect to this dividend, or that he knew the 
company had no profits out of which it could be legally paid. 
But honesty of that negative sort which consists merely in the 
absence of conscious wrongdoing is not enough. He must use 
such ordinary prudence as a man under such circumstances would 
exercise on his own behalf. What he did know was that no state
ment of the company’s affairs was ever submitted to the directors, 
or to him as one of them, and that he was in complete ignorance as 
to the company’s financial condition. He had no information as 
to whether or not it had earned profits out of which a dividend 
could be paid. Moreover, he knew that the directors had not been
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called together to consider the question of a dividend. He knew 
K. B. that Butchart, the inaiuiging director, was absent, and had lx*en 

Northern absent for several months, and that if a dividend had lieen de- 
Trust Co. dared, it must have l>een upon the sole authority of Ford, who had 
Butchart. usurped the functions of the entire Ixxird. When requested by 

Mather*, Ford to sign cheques in blank for the purpose of paying a dividend, 
c.j.k.b. ^yg jie ask0<i for a statement of the affairs of the company, but 

got none, and without the slightest further enquiry he signed 
cheques in blank, knowing and intending that Ford should use 
them in paying to the shareholders a 12% dividend.

It was urged in his behalf that countersigning the cheques was 
a mere gratuitous act on his part not required by the company’s 
by-laws, and not necessary to render the cheques negotiable at 
the bank. It is true the original by-laws adopted by the share
holders only required cheques to be signed by the president, and 
although by the minutes recorded in the minute book, the share
holders at a subsequent meeting amended this by-law so as to 
require cheques to be signed by the president or secretary-treasurer 
and one director, the meeting, as a fact, never was held. The 
evidence, however, shows that both Butchart and Ford believed 
that a signature by one director in addition to that of Ford was 
essential, and that otherwise cheques would not lxi cashed. I 
infer that the bank wras so instructed, in which case Trick’s signa
ture was necessary to make the cheques negotiable. In my 
opinion, however, it makes very little difference whether these 
dividend cheques could or could not have been cashed without 
Trick's signature. The point is that his signature thereto, supple
mented by Ford’s evidence, shews that he knew what the cheques 
were to be used for, and puts it beyond doubt that he was a party 
to the payment of this dividend.

Counsel for Trick puts forward the rather novel contention 
that it wras not the signing of the cheques in blank by him, but 
their issue by Ford, which caused the loss, and therefore Trick 
could not lx; held liable. In support of this proposition lie cited 
Cullerne v. London etc. Permanent liuildiny Society, 25 Q.B.D. 485. 
An attempt was made in that case to hold a director liable who had 
concurred in a general resolution authorising the society to make 
a loan to members on the sole security of their shares. This 
resolution was ultra vires, but upon the faith of it, the directors, not 
including the director sought to be charged, made loans upon the
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security of shares alone and loss resulted. The Court held the 
loss resulted from the making of the loans and not from the passing 
of the resolution and that the director was not liable. Lindley, 
L.J., said at 489:—

If the resolution alone had been passed, nothing would have happened; 
it would have had no result. A new wrongful act by inde|>endent |hthoiik was 
the real cause of the loss.

But what the director in that ease did is very different from what 
the defendant Trick is charged with. Had the director in that 
case signed a cheque in blank, and delivered it to tt co-director or 
to a subordinate official, intending that it should be filled up ami 
paid out for the amount of one of the ultra rire* loans, he would 
have done an act of the same character as that with which Trick 
is charged. The signing of the cheques here was the causa causons 
of the loss sustained by the payment of the illegal dividend.

To hold that the defendant Trick had fulfilled tin* duties which 
the law casts upon a director would be to reduce a director to the 
level of an automaton. His conduct was much more blame
worthy than that which was disclosed in Ranee's case, supra, 
Leeds Building Co. v. Shepherd, supra, or many of the other 
numerous cases cited in which directors were held liable. In my 
opinion, he was guilty of negligence so gross as to amount to a 
breach of trust.

It is next claimed that the defendants Butchart and Ford, 
while directors, were paid salaries contrary to sec. 32, (4) of the 
Companies Act. Omitting the irrelevant portion, that section 
is as follows:—“No by-law . . . for the payment of the 
president or any director shall be valid or acted upon until the 
same lias been confirmed at an annual meeting or a special 
general meeting.” It is not disputed that each of these directors 
was paid out of the funds of the company a considerable sum as 
alleged remuneration for services, and that no by-law authorising 
such payment was ever passed, nor was such payment sanctioned 
by the shareholders. The object of the section is that those who 
govern the company shall not have it in their power to pay them
selves without the shareholders’ sanction. Mackenzie v. Maple 
Mountain Mining Co., 20 O.L.R. ($15. Brima facie directors are 
not entitled to any remuneration for their services in the absence 
of statutory authority. Palmer's Company Law, 10th ed., 183; 
Mitchell on Canadian Commercial Corporations, 1031, Dunstan v.
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Imperial (ins Co., 3 B. & Ad. 125 (110 E.R. 47); Fellows v. Albert 
K. B. Mining Co., 3 Pugs. 203; Foray v. Howe Sound Mills, 22 D.L.R.

Northern 855; Minister of Railuays v. Quebec à S. Ry. Co., 12 Can. Ex. 11.
Trust Co. 5g

r. ’
Butchart. In He (ieorge Neumian Co. [1895], 1 Ch. 674, Lord Lindlev, 

Muthew. shaking for the Court of Appeal, said :—
Directors have no right to be paid for their services, and cannot pay 

themselves or each other, out of the com|mny’s assets, unless authorised so to 
do by the instrument which regulates the company, or by the shareholders 
at a pro|ierly convened meeting.

The prohibition is not confined to payment for services as president 
or director, but extends to every payment voted by directors to one 
or more of themselves whether under the guise of fees for attending 
at board meetings or for the performance of any other service for 
the comi>any, when the apfxiintment should properly be by by
law. Birney v. Toronto Milk Co., 5 O.L.R. 1; Benor v. Canadian 
Mail Order Co., 10 O.W.It. 1091 ; Beaudry v. Read, 10 O.W.R. 
622; Bartlett v. Bartlett Mines Ltd., 24 O.L.R. 419. Re Morlock 
d' Cline Ltd., 23 O.L.R. 165; Crawford v. Bathurst Land Co., 
37 O.L.R. 611 ; Re Matthew Guy Carriage Co., 4 D.L.R. 764, 26 
O.L.R. 377. In the case of Van Hummed v. International Guaran
tee Co., 10 D.L.R. 306, 23 Man.L.R. 103, which appears to be in 
conflict with this view of the law the Judge’s attention was not 
drawn to the section of the Companies Act in question.

It is a breach of trust for a director to pay himself remuneration 
not voted by the shareholders, (Re Bolt & Iron Co., 14 O. R. 
211. affirmed 16 A.R. (Ont.) 397; Re Whitehall Court, 56 L.T. 280), 
for which the directors are jointly and severally liable. Re 
Oxford Benefit Building Co., 35 Ch.D. 502; Young v. Naval, Mili
tary & Civil Service Co-operative Society, [1905] 1 K.B. 687. The 
money so paid may be recovered by the liquidator. Re Bolt iV 
Iron Co., supra; Re George Newman & Co., supra.

To this claim the defendants Butchart and Ford have no 
shadow of a defence. A clearer case of total disregard of the 
statute can hardly la* imagined. They have not even the excuse 
tliat their services were of value to the shareholders.

As the defendant Trick is in the same position with resjxrt 
to the illegal payment of remuneration to Butchart and Ford as 
he is with respect to the charges that the funds of the company 
were unlawfully used to pay commissions on the sale of its shares
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and to re-purchase its shares from dissatisfied shareholders, 1 will 
defer considering his liability under these several heads for the 
present.

The fact is clearly established that a very largo sum was paid 
out of the company’s funds to the Globe Securities Co. The 
system followed was to credit the Globe Securities Co. with com
mission on all shares sold and to charge it with the amount paid 
to the agent, of whom several appear to have been employed, by 
whom the subscription was obtained.

In Metropolitan Coal Consumer* v. Scrimyeour, [1895] 2 Q. B. 
(i04, followed in Co-operative Cycle and Motor Co., 1 O.W.R. 778, 
and Re Fruit and Vegetable Co., 12 8.R. (N.S.W.) at 59, it was held 
that a company might properly pay a small commission for placing 
its shares. In that case the commission paid was 2]/t per cent., 
and the memorandum of association stated that one of the objects 
of the company was to pay out of its funds all brokerage com
missions, etc., for the issuing of its capital stock. Without such 
a provision it is extremely doubtful whether the payment of an 
underwriting commission forgetting its capital subscril)cd is not 
ultra vire*: Faure Electric Accumulator Co. (1888), 40 Ch.D. 141. 
In the view 1 take of this case I am not called ujxm to decide 
whether or not a company may legallv pay a reasonable commission 
to a broker for services rendered in placing its shares. In this case 
the transaction was not of that character, but was a scheme to 
divert the company’s money into the pockets of Butchart. What 
purports to be the minutes of the first shareholders' meeting held 
on June 12, 1912, as originally entered contains no resolution 
authorising the sale of the company’s shares through the Globe 
Securities Co. or for the payment of a commission to that company. 
Of course, it is possible that such a resolution may have been passed 
at that meeting, and not entered, but it is highly improbable that 
such was the case. The probability is that Butchart manufac
tured this resolution as an addition to the minutes when he 
requested Ford in June, 1913, to re-enter them, just as he manufac
tured the minutes of the meeting of June, 1913, and January, 1914. 
At any rate upon the evidence before me I cannot hold that any 
such resolution ever was passed by the shareholders. The evidence 
is that Butchart used the bank account of the Globe Securities Co. 
as his own, and paid in and drew out moneys therefrom at will.
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Ford says he never knew any person else* than Butchart in con
nection with that company. I arrive at the conclusion then, as an 
irresistible inference, from known facts and circumstances that the 
whole* manœuvre was but a scheme devised by Butchart to make 
a further inroad upon the company's funds, and constituted on 
his part a gross breach of trust for which he is liable.

As to Ford, the case stands somewhat differently. He pro
bably was led to believe by Butchart that the resolution referred 
to had lx*en actually passed. 1 have no reason to think that 
Butchart confided in him to the extent of telling him the whole 
truth. Assuming, however, that so far as he was informed, the 
Globe Company was entitled to receive all the resolution gave it, 
he could have no justification for paying a sum greatly in excess 
of anything to which it could possibly l>e entitled by the terms of 
the resolution. To the extent then, that Ford was a party to 
payments to the GIoIm* Company, in excess of the amount it would 
be entitled to by the terms of the resolution, he also was guilty 
of misfeasance, and is liable to recoup the company to the extent 
to which its funds were thereby depleted. This, of course, will 
include moneys paid to others and charged to the Glolx* Company 
account.

It is not necessary to consider whether or not the premium on 
shares paid by shareholders might have lx*en lawfully used to pay 
commission on the sale of shares, l>eeause tin* amount paid to the 
Glolx* Company greatly exceeded the amount of such premiums, 
and was to that extent a payment out of capital, and the liquidator 
is entitled to recover the amount from the directors by whom it 
was paid: lie Monarch Hank, 22 O.L.R. 516.

The charge is next made that the funds of the company were 
used to re-purchase tin* company's shares from dissatisfied share
holders, and upon the evidence, the charge is fully made out. That 
it is ultra circs of a company to traffic in its own shares unless such 
t rafficing is expressly permitted by statute, is too clear for argu
ment. Trevor v. Whitworth, 12 App. Cas. 409; Common v. Mc
Arthur, 29 Can. S.C.H. 239 at 245; Stavert v. McMillan, 24 O.L.R. 
456; Colonial Assurance Co. v. Smith, 12 D.L.R. 113, 23 Man. 
L.R. 243.

These ultra vires and illegal payments were made by Butchart 
and Ford and as to their liability I entertain no doubt whatever.
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The ease against Dr. Triek upon the evidence as to these latter MAN' 
three heads of claim is that from time to time, commencing with K. B. 
January, 1914, he, at the request of Ford, countersigned consider- Northern 
able numbers of cheques in blank. There can be no reasonable 1 RU®T Co- 
doubt Dr. Trick affixed his signature to these blank cheques in his Butchabt. 
capacity as a director, and in compliance with what he believed Matters, 
to be one of the regulations of the company, anti that without c J K B 
his signature the cheques would not 1m* paid when presented at 
the bank. He probably believed that Ford would only use them 
for the legitimate purposes of the company, as the exigencies of 
the business required. He signed them, however, without any 
enquiry as to the purpose for which they were to bo used, knowing 
as he must have known that he was arming Ford with the power to 
dispose of the company’s funds as he saw fit.

Having relinquished nil control over the company’s funds, he 
cannot in my opinion shelter himself against, the liability for their 
misuse under the plea that he acted honestly, and that he trusted 
Ford not to use them for an improper purpose. A man may not 
intend to commit a fraud, or do anything which casuists might call 
immoral, and yet so conduct himself that his honesty of purpose 
affords him no defence. With respect to these blank cheques 
I)r. Trick is in my opinion in exactly the same position as he would 
have l>een had he signed them after they had been filled in with 
the name of the payee to whom they were subsequently issued 
by Ford. I cannot see that his position is any better, and I do 
not think it is any worse. 1 adopt the language of James, V.C., 
in Joint Stock Discount Co. v. Broun, L.R. 8 Eq. 381, at 404. The 
contention had been put forward in that case that the signing 
of a company's cheque by a director was a mere ministerial act.

I am startled (he sauf), at hearing any such statement. A company for 
its own protection against the misapplication of its funds requires!liât cheques 
should bo signed by certain persona. Of course it is quite clear that no com
pany of this kind could be carried on if every director was ohlignl to sign every 
cheque, and it is therefore required that the cheques should l>o signet! by a 
certain number of ihtsoiis. for the safety of the company. That implies, of 
course, that every one of these persons takes care to inform himself, or if he 
does not take care to inform himself, is willing to take the risk of not doing 
so, of the purjtose for which and the authority under which the cheque is 
signed; and I cannot allow it to be suid for a moment that a man signing a 
cheque can say “I signed that cheque as a mere matter of form, the secretary 
brought it to me, a director signed it l>eforc me. two clerks have countersigned 
it; I merely put my name to it."
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Had cheques properly filled out for any of the purposes for 
which Ford afterwards used them been brought to Dr. Trick for 
his signature, he would have been bound, I think, to make some 
enquiry as to why such payments were lieing made. Had he 

Butchabt. done so I have no reason to believe that Ford would not liave 
Maîhë». told him the truth. But it is useless to speculate as to what might 
( 1 K B liave occurred luul he acted with the prudence and care which is 

expected of a man who occupies a fiduciary |>osition. He blindly 
trusted to Ford and, with him, is equally responsible. The pay
ment of salaries and re-purcliase of shares were Ixith ultra vires acts, 
and to the extent that cheques signed by him were used for either 
purpose, he is liable.

As to the payment to the Globe Company he knew from a 
conversation with Butchart of the resolution directing the sale 
of the company’s shares through the Globe Company. I cannot 
find that Trick had any reason to suspect that the Globe Company 
w'as a mere alias for Butchart or that the resolution had not 
actually been passed by a shareholders' meeting. He no doubt 
had been deceived by Butcliart, but he cannot be held responsible 
for having been deceived. To the extent that the cheques signed 
by him wrere used to pay commissions to which the Globe Com
pany would l>e entitled under the terms of the resolution, it 
cannot be said tliat he was guilty of misfeasance. But a much 
larger sum was paid to or on account of that company than it could 
jMissibly be entitled to under the terms of the resolution, and to the 
extent to which the cheques signed by him were used to make such 
payments he is, I think, clearly liable. Had such a cheque paya
ble to the Glolx* Company been presented to Trick for signature, 
it would have lieen his duty to at least enquire as to the state of the 
account. Had Ford in reply to such an enquiry assured him that 
the amount was due and payable, he might have been entitled to 
rely upon such assurance; Dovcy v. Cory, supra, but on the con
trary had he learned the true state of the account, he would have 
lieen bound to hold his hand.

There will be judgment declaring that the defendants are 
jointly and severally guilty of acts of misfeasance, and breaches 

, of trust as directors of the company, and that they are liable to 
contribute to the assets of the company, as follows :—The defendant 
Butcliart must repay all moneys paid: (1) to himself as salary or
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remuneration; (2) to Ford as salary or remuneration: (3) all 
moneys paid as dividends; (4) all moneys paid to or on account 
of the Globe Securities Go’s commission on the sale of shares; 
(5) all moneys paid for the repurchase of shares; (6) automobile 
appropriated by him, value SI,500.

The defendant Ford must repay all moneys paid under head
ings (1), (2), (3) and (5) after June 4, 1913, and all moneys paid 
under (4) after that date in excess of the amount to which the 
Globe Company would Ik* entitled under the resolution referred 
to.

The defendant Trick must repay all moneys paid under 
headings (1), (2), (3), and (5) in so far as cheques signed by him 
were used to make such payments, and under (4) to the extent 
that such cheques were used to pay commissions in excess of that 
warranted by said resolution.

If the parties cannot agree, there will lx* a reference to the 
Master to take the accounts. The plaintiffs are entitled to costs 
against all the defendants. I hold that the ease was of special 
imjSortance, and I remove statutory bar as to taxation of costs. 
I grant fiat for costs examination. Judgment for plaintif.

REX ?. DONNACONA PAPER Co.

Quebec Sessions of I he Peace, Hon. /'. A. Choquette, J.S.P. February IS, 1917 

Sunday (§ III B—15)—Labour and business—Paper mill.
The operation of a paper mill is not a “work of necessity or mercy”

permitted to be carried on continuously without closing down over
Sunday under the Ldrd’s Day Act, R.S.ti. 1906, ch. 153, sec. 12.

Trial of a charge laid by Felix Marois, of the City of Quebec, 
Clerk of the Board of Conciliation and Arbitration of the Pro
vince of Quebec, and duly authorized by the Attorney-General of 
the Province upon an information laid under oath, on the 10th 
of August last (1916), against the defendant company as fol
lows:—

“That on the sixteenth day of July in the year one thousand 
nine hundred and sixteen, a Sunday, at Donnacona, County of 
Port neuf, in the District of Quebec, the Donnacona Paper Com
pany, Limited, of the said place of Donnacona, in the said dis
trict, unlawfully did commit an offence against the Lord’s Day 
Act, to wit : did unlawfully carry on his ordinary calling as manu
facturer and in eonnection with the said ordinary calling for gain
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did employ then and there (among other people) Geo. McKee, 
Hormidas Fleet, Joseph Gingras, Louis Emond, Charles Rivard, 
Adjutor Denis, against the form of the statute in such case made 
and provided. ”

A. Lachance, K.C., for the Crown.
S. Montgomery, K.C., and A. Fitzpatrick, for defendant.
Judge Choquette entered judgment as follows:—
“Seeing that after pleading not guilty the defendant, on the 

day fixed for the hearing, moved to have the complaint dismissed 
as it did not disclose any offence punishable under The Lord’s 
Day Act, lx*ing ch. 153 of the Revised Statutes of Canada, 190(), 
and claiming that, assuming that it had carried on its business on 
the said Sunday and obliged its employees to work, it came under 
one of the exceptions provided by sec. 12 of the said Lord’s Day 
Act.

“Seeing that the complaint was declared regular and legal 
and that it was ordered that the cast1 should proceed to trial and 
hearing.

“Smug that it has l>een proved, especially by the evidence of 
Geo. N. McKee, manager of the defendant company, that the 
defendant had, on Sunday the ltith day of July, 191(1, as alleged 
in the complaint, carried on its business and obliged its employees 
to work as on other days of the week, though considerably less in 
numl)cr, and that it has not l>een established that the work then 
done was a work of necessity, humanity and urgency.

“Seeing that there was not necessity for the defendant to 
manufacture paper and pulp on the said Sunday and still less to 
load it on cars for shipment.

“Seeing that it appears from the deposition of the said M.cKee 
that if the employees worked on Sunday in the manufacture and 
shipping of paper and pulp it was, among other reasons, he says, 
in order to support the competition of the United States and of 
other parts of this country and to enhance the profits; lx»cause in 
certain manufactures in these different places there was also work 
on Sunday; and also lx‘cause, in refraining from work on the Lord's 
day, only resuming it at midnight Sunday after closing at mid
night on Saturday, the quality of the paper, for some hours after 
the work was resumed, would lx? inferior.

“Seeing that by the Lord’s Day Act the only work that can 
l>e done on Sunday by the defendant, especially during the winter
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season in view of the rigour of our climate, is attending to the QUE- 
lights, maintaining the fires and sometimes making repairs urgently 8. P. 
needed- Rex

“Seeing that of the 04 men who, Recording to the said McKee, ^ ^ 1 2 * * S. 
were obliged to work on Sunday (16th July last), it would have Paper
been sufficient to employ only some and probably only one as it tj0,
was the summer season and it has not been shewn that on that riJudg,f
day there were urgent and necessary repairs to l>c made.

“Seeing that on Sunday only works of necessity, humanity 
and urgency are permitted, and that it is for the accused, in order 
to escape; condemnation, to establish clearly that the works done 
on Sunday the 16th July last were those» mentioned aliove and 
such as are provided for in said sec. 12 of The Lord’s Day Act.

“Seeing that it is not sufficient for the defendant, in order to 
be permitted to work on Sunday, to plead or even to prove that 
certain manufacturers of pulp and of paper in this country anel in 
the United States elo not close- their factories on Sunday anel that 
consequently, in oreler to meet the- competition, till its contracts 
anel make more profit it was oblige-d to elo the- same, since, if this 
claim is aelmitte-el, all the merchants, mill owners, manufacturers, 
agriculturists anel others could invoke the- same re-asons and then 
the- law woulel lx1 a eleael letter.

“For all those re-asons anel in vie-w of the- complete proof of the 
alle-gations in the complaint 1 condemn the- saiel defendant to a 
fine of $100 and the costs.” Defendant convicted.

LEDINGHAM v. MERCHANTS BANK OF CANADA. B. C.

British Columbia Court of Ap/ieal, Macdonald, C.J.A., (lallihcr and McPhillips, (/ X 
JJ. A. April It, 1917.

1. Khtoppel ($ III D—rtO)—Waiver op condition upon assignment or
contract—“Until otherwise advised."

A promise by a debtor to pay the money due under a building contract, 
to an assignee thereof, “until otherwise advised." (hies not estop him 
from setting up a provision in the contract as to his right to discharge 
out of the contract price any indebtedness for the work on the part of 
the contractor.

2. Contracts (§ II D—145)—Interpretation—"Or"—"And."
In an assignment of "all moneys due or accruing due." the word "or" 

will lie read as "and."

Appeal by the plaintiff from the judgment of Murphy, J., in Statement, 
an action for declaration as to money payable under a contract 
which has been assigned. Reversed.

S. S. Taylor, K.Ç., for appellant; //. ti. Robertson, for respon
dent.
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Macdonald, C.J.A. :—Tin* defendants, Moore <fc Pet hick, 
entered into contracts with the plaintiffs Mackenzie, Mann Co. 
Ltd. to do certain railway construction work. These contracts 
contained an article—No. 29—to the effect that if Moore & Pothick 
failed to pay any persons to whom they might become indebted 
for work and labour connected with these contracts, Mackenzie- 
Mann Co. Ltd. might discharge the same out of the moneys com
ing to Moore Pethiek under the contract. Moore & Pethick 
sublet part of the work to the plaintiffs Ijcdingham & Cooper, who 
became, in respect of labour and material supplied by them under 
their sub-contract, creditors of Moore & Pethick. The defendant, 
the Merchants Hank of Canada (Moore & Pethiok's bankers), 
took an assignment from them of all moneys due and to become 
due and payable by Mackenzie, Mann Co. Ltd. to Moore & 
Pethick under said contracts. This instrument is dated January, 
29, 1913, and due notice thereof was given to Mackenzie, Mann 
Co. Ltd. who, in acknowledging receipt of same by letter, said:—

—that if and when the contract is completed there is anything due to 
Moore & Pethiek on account of the hold-back of these contracts, the said 
assignment will receive consideration.

Subsequently, a change1 was made in the management of the 
bank and the new manager, Mr. Fraser, on February 22, 1914, 
took from Moore & Pethick another assignment. Why this 
second assignment of what appears to be the same moneys was 
taken is not made clear. Mr. Fraser says he was not familiar 
with the form of the first assignment taken by his predecessor and 
wanted to use his own form. Objection to this second assignment 
is taken which 1 may as well dispose of now. It assigns all moneys 
due or to become due and the contention is made on behalf of the 
plaintiffs that it is an assignment only of moneys due, and, in the 
alternative, of moneys to accrue due. I think this point in the 
case may be dismissed with this observation, that the bank may 
rely on either or both instruments, and that in any case it is 
abundantly clear that “or” is a mere slip, and must be read “and."

Notice of the assignment of February 22 was given to Macken
zie, Mann Co. Ltd. who, in acknowledging receipt of the notice 
in a letter dated March 20, 1914, said:—

We will as requested pay all moneys due or accruing due to Moore & Peth
ick to the Merchants Bank of Canada until otherwise advised.

The defendants rely upon this as an agreement or undertaking 
on the part of Mackenzie, Mann Co. Ltd. to pay all such moneys
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irrespective of said article 29. It is clear that this promise is not 
a binding one, either in its broad or limited interpretation : there 
is no suggestion of consideration.

For the purpose of disposing of the first prayer of the statement 
of claim, and narrowing the case down to what is left, namely, 
a question of estoppel, I may refer to the fact that Moore A Pet hick 
assigned £11,000 of these moneys to the plaintiffs. Ledingham & 
Cooper, on January 30, 1915. Having come to the conclusion, as 
indicated above, that the assignments to the bank are good in 
substance and in form, this assignment to Ledingham & Cooper 
is eliminated from further consideration as there will la* nothing 
left after the bank’s claim is discharged.

Then as to the relief sought in the second prayer of the state
ment of claim, which is for a declaration that Mackenzie, Mann 
Co. Ltd. have no right to apply moneys in their hands, part of 
the contract price, in payment of the indebtedness of Moore & 
Pet hick to ledingham A Cooper by virtue of said article 29.

As I pointed out above, the defendants claim that Mackenzie, 
Mann Co. Ltd. are estopped from exercising the privilege retained 
by them under said article.

As I have already said, the letter is not a binding promise. 
The defendant bank claims that it acted upon the letter to its 
prejudice. I do not find any evidence in support of this, but I do 
not think that if there were such evidence the bank was entitled 
to complain of anything which Mackenzie, Mann Co. Ltd. did 
or said. I construe the letter of March 20 as saying nothing more 
than that Mackenzie, Mann Co. Ltd. would pay to the bank such 
moneys as Moore A Pet hick were entitled to enforce payment of. 
Their paying afterwards sums into the bank from time to time 
pursuant to the assignment adds nothing to that situation : they 
were bound to pay without any promise at all money in hand pay
able to Moore A Pet hick.

Subsequently, a situation arose which enabled them to say: 
We will exercise the powers given by article 29, we will pay to 
Ledingham & Cooper moneys which we have a right to deduct from 
those otherwise payable to Moore & Pet hick and pay them to 
Ledingham A Cooper.

Reference has been made to the later correspondence in which 
at first Mackenzie, Mann Co. Ltd. took the ground that the assign
ment to the bank of February 22 was defective, and that the
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assignment of January 130 in favour of I am 1 high am & Cooper took 
priority over it.

Still later, Mackenzie, Mann Co. Ltd. expressed their deter
mination to pay the money into Court and allow the hank and 
Ledingham <fc Cooper to contest their respective right to it. That 
was not done, and later still Mackenzie, Mann Co. Ltd. fell hack 
on their rights under article 29 and brought this action for a 
declaration in respect thereto.

I can find nothing in all this to amount to an estoppel, and 
therefore I think the plaintiffs are entitled, or rather the plaintiffs 
Mackenzie, Mann Co. Ltd. are entitled to a declaration such as 
they ask in their second prayer.

Then again, in my opinion, the closing words of the said letter 
of March 20 contain a reservation in favour of the writers. It 
was contended by defendant’s counsel that the words “until 
otherwise advised” meant until otherwise advised by the bank. 
Those words have a well-defined significance in legal parlance. 
They do not mean until you, the bank, otherwise advise us, but 
do mean until we are otherwise advised on our part, or, in other 
words, until we see reason for doing otherwise.

Now, Mackenzie, Mann Co. Ltd. until the time arrived for 
deciding whether they should pay the balance of the moneys in 
their hands to Moore & Pethick, or their assignee the bank, did 
not find it necessary to finally decide what course to pursue. When 
they understood, however, that iAMlingham & Cooper were not 
likely to lx* paid unless they paid them themselves, they were put 
to their election, and I think they were entitled to elect to carry 
out the intent of the original contracts and discharge Moore & 
Pethick’s indebtedness to their sub-contractors.

I would allow the appeal.
Galliher, J.A.:—I agree in the conclusion of the Chief 

Justice.
Had the letter relied on by the respondents not contained the 

limitation “until further advised” I might have come to a differ
ent conclusion, but without expressing any opinion as to that. 
I think the Chief Justice has given the correct interpretation to 
those words, and, so agreeing, I arrive at the same conclusion.

M(.Phillips, J.A. (dissenting):—This is an appeal from Mur
phy, J., that Judge dismissing the action and allowing the 
counter-claim of the Merchants Rank of Canada. The action was
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one for a declaration that the plaintiffs Ledingham & Cooper 
were entitled as against the defendants the Merchants Bank of 
Canada to be paid by Mackenzie, Mann Co. Ltd. the sum of 
$9,200.08, under a contract in writing of date November 18, 1911. 
The plaintiffs Mackenzie* Mann Co. Ltd. entered into a contract 
with the defendants Moore & Pcthick, whereby Moore & Pethick 
agreed to do certain grading and other work in connection with 
the construction of the line of the Canadian Northern Pacific 
Railway; and a contract was entered into in writing of date May 
10, 1913, between the plaintiffs, Ledingham & Cooper, and the 
defendants, Moore & Pethick, whereby the plaintiffs, Ledingham 
& Cooper agreed to do a portion of the work contracted to lx? 
performed by the defendants, Moore Pethick under the con
tract mentioned of date November 18, 1911, and it was provided 
in the contract of May 10, 1913, that the plaintiffs, Ledingham 
& Cooper, the sub-contractors, undertook
all the obligations of the contractors (Moore & I’cthick) under their contract 
with Mackenzie Mann Co. Ltd. for this section of the work above named, 
and in accordance with the specifications embodied therein (the conditions 
of which contract and s|>ecifications the sub-contractors have examined and 
satisfied themselves of l>ofore signing this agreement, and which, during the 
currency of this agreement, can be* examined at the office of the contractors 
at Victoria, B.C.)

The sub-contractors, the plaintiffs Ledingham & Cooper, 
completed the contract and there was due and owing to Ledingham 
& Cooper at the time of the bringing of the action and there 
is still due the sum of $9,200.08 in respect of the work done. On 
February 24, 1914, the Merchants Bank of Canada obtained an 
assignment of all moneys due in resect of contracts and the 
supplying and doing of work by the defendants, Moore <fc 
Pethick, for Mackenzie, Mann Co. Ltd., which assignment reads 
as follows:—

Know nil men by those presents that we John Wheeler Moore, Jr. 
and George II. Pethick, both of the City of Victoria, in the Province 
of British Columbia, carrying on business under the firm name of Moore 
& Pethick for and in consideration of the sum of $1 of lawful money of 
Canada, to us in hand paid, by the Merchants Bank of Canada, and of 
other valuable considerations, do hereby transfer assign and set over unto the 
said Merchants Bank of Canada all moneys now owing, or hereinafter to 
accrue due or become owing to us from Mackenzie Mann Co. Ltd., under 
or by virtue of any and all oj the contracts between ourselves and the said railway 
company, for the supplying of material or doing of work, for the said company 
or in resi>cct of any matters now existing or hereinafter to exist with the said 
company. To have and to hold the same unto the said Merchants Bank of
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Canada absolutely. And we do hereby authorize direct and empower the taid 
Mackenzie, Mann Co. Ltd., to pay to the said .Merchants Hank of Canada, 
any and all sums of money now due, or hereafter to become due to us as aforesaid, 
and to accept the receipt of the said Merchants Hank of Canada, or their duly 
authorized agent as a full and complete discharge for the payments thereof.

In witness whereof the parties hereto have hereunto set their hands and 
seals this 24th dav of February, 1914, (Sgd.) Jno. W. Moore, Jr.

G. H. Pet hick.

The letter forwarding the assignment was in the following 
terms (apparently through some error it was sent to the Treasurer 
of the Canadian Northern Pacific It. Co., but it eventually got 
to the proper hands as will l>e seen by a letter which will hereafter 
appear) :—

The Treasurer 20th March, 1914.
Canadian Northern Pacific Railway Co.

Vancouver, B.C.
We enclose you herewith an assignment made by Moore A Pet hick 

of Victoria in favour of the Merchants Bank of Canada of all moneys now due 
to them or hereafter to accrue due to them from your company in connection 
with the contracts between Moore A Pet hick and your company or in any 
other way. We would ask you to be good enough to acknowledge receipt of 
this and to state that in accordance with the tenor thereof you will /my moneys 
due or accruing due to Moore A Pet hick to the Merchants Bank of Canada.

Abbott, Hart-McHarg, Duncan A Rennie.

The letter acknowledging receipt of the assignment follows:—
Messrs. Abbott, Hart-MeHarg, Duncan & Rennie March 20, 1914.

We are in receipt of your letter of the 20th inst. addressed to the 
Treasurer of the Canadian Northern Pacific Railway. The assignment made 
by Moore A Pet hick in favour of the Merchants Bank of Canada is also to

We will, as requested, pay all moneys due or accruing due to Moore A 
Pethick, to the Merchants Bank of Canada until otherwise advised.

Mackenzie Mann A Company Limited.

On January 30, 1915, the plaintiffs, ledingham and Cooper, 
became possessed of an assignment from Moore & Pethick of 
the amount claimed to Ik* due to them, addressed to Mackenzie, 
Mann Co. Ltd.

The contention put forward by the plaintiffs Mackenzie, Mann 
Co. Ltd. is that they are entitled to pay to the plaintiffs Leding
ham & Cooper the amount in question in the action, viz: $9,206.08 
—an amount admittedly due and payable to them by the defend
ants, Moore & Pethick, under the contract between Ledingham 
A Cooper and Moore & Pethick, previously referred to for 
and in respect of work agreed to Ik* performed under the principal 
contract between Moore & Pethick and Mackenzie, Mann Co.,
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basing their contention upon clause 29 of the principal contract, 
which reads as follows:—

Provided also that before making payment upon any progress or final 
estimate, the company may require the contractor to satisfy the engineer, or 
other authorised representative of the company, that all claims against the 
contractor or any sub-contractor for lalmur, teams, plant, materials or things 
employed, hired, or supplied upon or for the works have been paid or satisfied, 
or, if any such claims are fourni to exist, may at its option withhold from such 
payments sufficient amounts to satisfy the same, or may pay to tin- contractor 
the amount due under such estimate in instalments, giving to the contractor 
from time to time such sums as it deems sufficient to meet si i, mid
withholding the hulance until the same an* satisfied, or may pay all or any 
of such claims, rendering to the contractor the balance due under such esti
mate after deducting the payments so made. All the covenants contained 
in sec. 23 of this contract respecting inspection ami extract of, and from the 
contractor’s hooks and |>apers, and assistance by ami estoppel of the con
tractor. shall apply to any action taken or situation arising under this section.

Shortly stated the contention is that the assignment held by 
the defendants the Merchants Bank of Canada is subject to this 
term of the contract. There is no evidence to show that notice 
was brought home to the Merchants Bank of Canada of the terms 
of the contract or in particular this term thereof.

It was admitted at the Bar during the argument that no 
question of the possible establishment of any liens was to be 
apprehended, and there is no privity of contract, or any legal 
liability whatever upon Mackenzie, Mann Co. to pay any 
moneys to Ix‘dingham & Cooper, and sec. 29 is merely a pro
vision, optional of exercise by Mackenzie, Mann Co., and one 
which they could forego or so conduct themselves that it would 
l>e inequitable for a Court to hold that it could Ik* successfully 
invoked. Now what are the circumstances here? Upon the faith 
of the assignment and what was agreed to by Mackenzie, Mann 
Co., the Merchants Bank of Canada make advances in due 
course and rendered it possible, it is fair to assume, for the contrac
tors to wholly complete their contract. In view of all the facts 
and the surrounding circumstances, and the course1 of conduct of 
Mackenzie, Mann Co., their agreeing as they did in answer to 
the receipt of the assignment that “we will as requested pay all 
moneys due or accruing due to Moore & Pethick to the Merchants 
Bank of Canada until otherwise advised”, a clear case of estoppel, 
in my opinion, exists; unquestionably the Merchants Bank of 
Canada acted upon this representation and thereby altered its 
IKisition and to its prejudice. The moneys in question are moneys
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due to Moore & Pethick, they are not due to Ix>dingham & 
Cooper, ami now the attempt is made to not pay to the Merchants 
Rank of Canada the moneys which are due to Moore & Pethick, 
hut to pay these moneys to Ixslingliain & Coojier to whom they 
are not due (Carr v. London A\ IV. Ry. Co. (1875), L.R. 10 
C.P. 1307, per Brett, J., at pp. 310,817; Pickard v. Scars (1837), 
0 Ad. & El. 409 (112 E.R. 179); Freeman v. Cooke (1848), 2 Ex. 
054 (154 E.R. 052) ; Swan v. A'. Brit. Australasian Co. (1802), 
7 H. & N. 002; Cornish v. Abinyton (1859), 4 H. & N. 549, 550; 
Caimcross v. Lorimer (1800), 3 Macq. 827—per Ixird Campbell, 
L.C. at ]). 829).

That the assignment to the Merchants Bank of Canada is 
complete and effective in my opinion is incontrovertible: Ritchie 
v. Jeffrey (1915), 20 D.L.R. 703, 52 Can. 8.C.R. 243, is clearly 
distinguishable: then1 the difficulty was that there was no evidence 
to pay the amount out of any particular fund; in the present case 
no ambiguity exists.

Upon the whole case, 1 am of the opinion that Mackenzie, 
Mann Co. by their conduct induced the Merchants Bank of 
Canada to rely upon it that all moneys due to Moore & Pethick 
would be paid to the bank and upon the faith of this representation 
the bank continued to finance the contractors, Moore & Pethick, 
and that estoppel is created; and further it would lx? inequitable 
to admit of payment of these moneys to Ledingham & Cooper 
in denial of what in my opinion is a clear obligation in law. The 
moneys are dm* and payable to M<x>re & Pethick, at most as 
between Mackenzie, Mann Co. and Moore & Pethick the 
option exists; but it is an option that has lx‘en waived, and it is 
incapable of In-ing invoked as against the requirement in law upon 
the facts to pay the moneys to the Merchants Bank of Canada.

The trial Judge arrived at the right conclusion in dismissing 
the action and allowing the counterclaim, t.e., in giving judgment in 
favour of the Merchants Bank of Canada for the $9,206.68. It 
follows that in my opinion the appeal should lx» dismissed.

--------  Appeal allowed.
MACDONALD v. FOX.

Ontario Supreme Court. Ap/wllate Division, Meredith, C.J.O., Madmen, Magee, 
Unity ins, and Ferguson, JJ.A. April 5, 1917.

1. Husband and wife (§ IB—26)—Note by wife—Husband’s Debt- 
Independent advice.

A married woman is liable on a promissory note signed by her ns security
for a debt of her husband, without any independent advice, if no undue
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influence was exercised upon her and the solicitor acting in the matter lias 
done so merely as a friend and not on behalf of either husband or creditor.

IHank of Montreal v. Stuart, 11911] A.C. 120, distinguished.]
2. Principal and surety ($ 1A -1)—Note—Primary liability.

A promissory note signed as security for another’s debt does not create 
a suretyship, when it is apparent that a primary liability was intended.

Appeal by the plaintiff from the judgment of Spotton, Co. 
C.J., sitting as a Judge of the County Court of the County of 
Halton, dismissing, as against the defendant Rosella Fox, an 
action, brought in that Court, against Thomas W. Fox and 
Rosella Fox, his wife, to recover the amount of a promissory 
note made by both defendants, on the ground that the signature 
of the defendant Rosella Fox had been obtained by undue influence. 

Gordon Waldron, for appellant.
William Laidlaw, K.C., for respondent.
The judgment of the Court was read by 
Ferguson, J.A.:—This is an appeal from a judgment of His 

Honour Judge Spotton whereby he dismissed the plaintiff’s action, 
on the ground that the signature of the defendant Rosella Fox to 
the promissory note sued on had l)een obtained by undue influence 
within the principles laid down in the case of Iiank of Montreal 
v. Stuart, [1911] A.C. 120.

The action is against Thomas W. Fox and Rosella Fox, his 
wife, and is on a promissory note dated the 23rd April, 1907, 
made by the defendants in favour of John Macdonald, and payable 
six years after date, with interest at five per cent, half-yearly.

The defendant Thomas W. Fox did not defend.
The defendant Rosella Fox filed an affidavit in answer to 

the specially endorsed writ, and her defences as indicated by 
that affidavit are as follows: (1) that the note was procured 
from her by wrongful, unlawful, and fraudulent misrepresenta
tion, or by duress; (2) that the note was procured without considera
tion lieing given therefor: (3) tliat the note was procured from 
her without independent advice; (4) that the note was given as 
collateral security for notes given by one Samuel Joyce, and that 
the principal debt was barred by the Statute of Limitations. (No 
attempt is made to justify the defence of the Statute of 
Limitations.)

The evidence discloses that in 1903 the plaintiff, the defendants, 
and D. O. Cameron, a solicitor, were all residing in Oakville, 
Ontario, and that Cameron was a friend of the defendants. In
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that year, Cameron, on the instructions of Thomas W. Fox, 
drew a deed from Fox to his daughter Florrie Fox of a property 
in the city of Toronto, the expressed consideration lieing natural 
love and affection and one dollar; the property was conveyed 
subject to two mortgages amounting to al>out $4,200.

In 1905, Cameron, acting as solicitor for a purchaser, Philip 
Kelly, drew a deed from the defendant Rosella Fox to Philip Kelly 
of some lands in Oakville.

Some months after drawing the Kelly deed, Cameron, as 
solicitor for John Macdonald, issued a writ, and on the 2nd 
June, 1905, obtained in the County Court of the County of 
York a judgment against Thomas W. Fox for $392.48 and 
$12.12 taxed costs.

From that time on, Cameron, it appears, acted as solicitor 
for Macdonald, endeavouring to collect from Thomas W. Fox 
the amount of the judgment, following him by proceedings in 
the North-West Provinces and by other processes in this Pro
vince.

Between 1903 and 1907, the Fox family moved out of Oakville 
to a farm in the county of Halton, owned by the defendant 
Rosella Fox; for some months prior to April, 1907, John 
Macdonald, the creditor, had endeavoured to persuade Rosella 
Fox to give him security for her husband's debt; having had 
three or four interviews with her for that purpose, but being 
unsuccessful, Macdonald asked Cameron to attack the alleged 
voluntary conveyance which he had drawn in 1903. Cameron 
says that he refused to act as solicitor for Macdonald in an 
attack upon a deed which he had drawn; and that, on Mac
donald persisting in the statement that he would take these 
proceedings, Cameron stated that he would go with Macdonald 
to the Fox farm and try to get a settlement or an adjust
ment; on the 23rd April, 1907, Macdonald drove Cameron from 
Oakville to Milton, and, their way taking them past the Fox 
farm, they stopped on the road and spoke to Fox and his wife, 
Macdonald endeavouring to persuade Mrs. Fox to give him 
security for her husband's debt, and she refusing.

In the afternoon on their way back from Milton to Oakville, 
Macdonald and Cameron again stopped at the Fox farm; this time 
they went into the house; those there present were Macdonald, 
Cameron, Fox, Mrs. Fox, and Florrie Fox (now' Mrs. Booth) ; a
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discussion arose as to whether or not Mrs. Fox would give security 
for her husband’s debt. Cameron told them that Macdonald 
threatened to take proceedings to attack the deed in favour of 
the daughter. The defendant Kosella Fox’s account of what took 
place, as given in her evidence in chief, is as follows:—

“Q. What took place in the house about this debt? A. 
Well he sj>oke of getting security, and then he sjioke of the houses 
in Toronto that he had, that had gone over to my daughter, 
that, she had bought, you might say, only it was not put that way 
in the deed.

“Q. Yes? A. And he said it could be set aside.
“Q. The deed to your daughter of the houses in Toronto 

could be set aside on account, you said, of something in the deed? 
A. Yes, the way they were drawn, it could be set aside. I asked 
him if there was anything wrong, and he said Macdonald could 
take proceedings against them right away if I did not comply 
with his request and give the security.

“Q. Ami how did tluit affect you? A. Well my daughter 
had put her money in the houses, and I did not wish to see her 
lose that. If they offered them for sale, I had not. the money 
at the time to redeem them, and I did not wish her to lose her 
money, which was all she had at the time, you may say—pretty 
nearly all.

“Q. Well then you say that, after you were told this by Mr. 
Cameron, you signed the note? A. Yes, I signed the note for that 
reason.

“Q. Why did you sign it? A. I signed it because I was afraid 
it would destroy the deed for the houses to lier. For no other 
reason.

“Q. The note is for a very unusual time—six years. Was 
there* anything said about that? A. Well, I said I could not 
pay the note at that time, and that I would not sign it unless 
it was for a great length of time.”

She was cross-examined, and put it this way:—
“Q. And it is a fact that you asked Mr. Cameron whether 

Macdonald could do that? A. Yes, I asked him. I said to him, 
‘What is wrong about the deed?’ I said, ‘Didn’t you draw it 
right, what is wrong about it?’

“Q. Yes? A. And he said that he thought, the way it was 
drawn, Macdonald could set it aside.

ONT.
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“Q. Ditl he not rather say that Macdonald might? A. 
Pardon?

“Q. Tliat Macdonald might be able to set it aside ? A. He 
sai<l he thought he might, but he didn't say he could or he would.

“Q. He didn't say he could or he would? A. He would if 
he could I suppose, but he didn’t say he could.

“Q. He didn't say he could but that he might? A. Yes.”
Cameron puts it in his examination as follows :—
“Q. You have told at one stage she appealed to you ? A. Yes, 

she did.
“Q. And you said what? A. Macdonald said he was going 

to attack the conveyance, and she asked me if he could, ami I 
said he could, certainly, but I said it is hard to tell whether he 
would win or lose. It is going to be a costly action. It is for 
yourself to decide what it is best to do. That is just alxmt what 
I told her.

“Q. Who were you acting for then? A. Not anybody. I 
told Macdonald I would not have anything to do with the suit, 
but I would go and try to settle the thing in an amicable way.

“ Q. Your account of it would be that you were on a mission 
of iM*ace? A. That is what I was trying to do, I didn't want to 
see a fight.”

It was under these circumstances that the note sued on, dated 
the 23rcl April, 1907, was signed, and it did not fall due till April. 
1913. Mrs. Booth retained the property in Toronto; and in the 
fall of 1912 sold it for much more than she gave for it.

This action was commenced on the 15th February, 1915. 
At the trial evidence was given which went to shew that the 
conveyance to Florrie Fox was not voluntary, and tliat Mr. 
Cameron had advised on an incomplete knowledge of the facts. 
It was also shewn, however, that the defendant Kosella Fox 
was fully informed on those facts.

The leamed Judge makes the following findings :—
“Macdonald came to the defendant’s house with Cameron as 

his solicitor acting for him in this transaction; a friend of the Fox 
family and their solicitor in other matters, when occasion required. 
Kosella Fox had refused all ordinary requests to liecome surety 
for her husband. This time different means were taken to procure 
her signature. Cameron mentioned to her the transfer of the 
houses in Toronto from the husband to the daughter, and told her
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that, unless she signed, Macdonald would bring action right away 
to set the transaction aside. Mrs. Fox said, ‘What is wrong?’ 
and tliat he, Cameron, should know, as he drew them. She did 
not wish her daughter to lose them, she did not want law. She 
became discouraged and signed.

“Thomas Fox appears to be a worthless fellow, incapable 
of giving his wife or any one else proper advice in a matter of this 
kind, even had he been asked. Their family solicitor on whom 
they relied was persuading her to sign, holding up lief ore her 
financial loss to the daughter as a reason why she should. She 
find no advice at all except that of Cameron, who went out for 
the purpose of getting security for Macdonald's claim against 
her husband. In the witness-stand Cameron admitted it would 
have Ijeen bettor had she taken advice, but that it did not occur to 
him to caution her about it.

“ I am of opinion that the proof of undue influence is complete, 
and that this case falls within Bank of Montreal v. Stuart.

“I therefore dismiss the action, as against the defendant 
Rose 11a Fox, with costs.”

As I read the decision in Bank of Montreal v. Stuart and the 
authorities on which it is based, it decided: (1) That in a husband 
and wife transaction there is no presumption of law that the hus
band hasan undue influence over his wife, andthat it is not necessary 
to the validity of sucli a transaction that the wife should be 
shewn to have had independent advice. See Euclid Avenue 
Trusts Co. v. Hohs (1911), 24 O.L.R. 447, at p. 450; also Howes v. 
Bishop, [1909] 2 K.B. 390, 402. (2) That, where a creditor
seeking security from his debtor's wife employs the debtor’s solicitor, 
the wife, in the absence of other independent advice, is entitled to 
look to her husband's solicitor for advice; and, the solicitor 
thus acting as the law-agent of all partics, the creditor is fixed 
with knowledge of all things known to the solicitor, and may not 
benefit by the neglect or failure of such solicitor projxTly to advise 
the wife of his debtor.

The fact that Mrs. Fox had not advice independent of her 
husband, without more, not being sufficient to entitle her to relief, 
we may proceed to consider: was there undue influence exercised 
by the husband or any one else? Was Mr. Cameron in acting, 
cither in the capacity stated by the learned trial Judge, namely, 
as “family solicitor in other matters,” or, as he puts it in his
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evidence, as not for any one, but as “friend and peacemaker,” 
under any legal obligation to the defendant Rosella Fox which he 
neglected to her detriment, or to the plaintiff’s advantage? Was 
the plaintiff responsible for such neglect, if any? If so, was the 
transaction so improvident, unfair, and unconscionable that the 
Court should, after a delay of many years, when the position of the 
parties is changed, set it aside and refuse to enforce it?

The evidence all goes to shew that, as between husband and 
wife, Mrs. Fox was much the stronger personality; that Mr. Fox 
did not persuade or influence her into signing the note, or attempt 
to do so; and that he had no domination over the mind of his 
wife. Her examination ami cross-examination shew the respon
dent to be a well-informed, intelligent, $nd self-reliant woman, 
not likely to be dominated by any member of her household, 
and certainly not by her husband, of whom the learned Judge 
says: “Thomas Fox appears to be . . . incapable of giving 
his wife or any one else proper advice in a matter of this kind, 
even had he been asked.” We may therefore take it that the 
undue influence was not that of Thomas Fox.

It is not suggested that, as the result of long acquaintance 
and a continued course of dealing, Cameron had obtained the 
confidence of Mrs. Fox, or a control ami ascendency over her 
mind, so that she would do anything in a business way that he 
asked or advised her to do. No case of obtaining and abusing 
confidence by Cameron is suggested; but the learned trial Judge 
suggests that because Cameron had, in 1903, drawn a deed for 
Fox, ami in 1905 drawn a deed for Rosella Fox, he continued, in 
1907, to be solicitor for Fox ami his family. I do not think 
this finding is l>ome out by the evidence; it was in 1905, after 
drawing the deed from Rosella Fox to Kelly, that Cameron, acting 
for John Macdonald, recovered the judgment against Fox; and 
thereafter he did not act for Fox; and I do not think any one 
present when the note was given regarded Cameron as still being 
solicitor for Fox or his family, ami no one attempted at the trial 
to say that such was the case; clearly Cameron did not so regard 
himself, and it is not so pleaded; which would hardly have es
caped Mr. Laidlaw had the respondent suggested that as being 
her idea of the relationship between herself and Mr. Cameron. 
On the contrary, the idea of the respondent, as indicated by her 
affidavit, is, that Cameron, as the plaintiff's solicitor, had been
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guilty of misrepresentation, fraud, and duress, for which charges ONT- 
no foundation appears in evidence. N. C.

For these reasons, 1 am of opinion that Mr. Cameron did not Macdonald 

continue as solicitor for Thomas W. Fox and his family, and 
if acting only ns Macdonald's solicitor owed no special duty to 
the defendant, and that, therefore, the judgment cannot be 
supported on the reasons given by the learned trial Judge.

From Wilks v. Barron, [1902] A.C. 271, 283, it might be argued 
that, by voluntarily assuming the rôle of candid friend, advising 
both the plaintiff and the respondent, Mr. Cameron assumed not 
only a moral but a legal obligation to the respondent, and placed 
himself, to the knowledge of and with the approval of the plaintiff, 
in the position of solicitor advising Isjth parties, so that the 
plaintiff would be fixed with Cameron'» knowledge and his neglect 
or breach of duty to the defendant, and thus prevented from taking 
any advantage therefrom. Were I of the opinion that Mr.
Cameron did occupy the position of solicitor for all parties (which 
I am not), still I think that the respondent must fail, because 
there was no mistake, dishonesty, or neglect.

It is common ground that in 1903, when Thomas Fox was 
indebted, he instructed Mr. Cameron to draw, and he (Fox) 
executed, a conveyance, on its face declaring it to be made in 
consideration of natural love and affection; that the plaintiff, 
having failed to collect his judgment, learned of the voluntary 
transaction, and went to Cameron to have him attack the deed; 
that Cameron properly refused to attack a deed he had drawn; 
but still, thinking the transaction to be, according to his instruc
tions, voluntary, and thus subject to a creditor's attack, took 
the very commendable position of trying to avoid litigation 
in a dispute that appeared on its face to be more doubtful for 
Mrs. Booth than for the plaintiff. That being so, he, on being 
asked the question, tells the defendant, “that Mr. Macdonald 
might attack the deed, and if he does the result is doubtful, 
and the litigation will be expensive—deckle for yourself." On 
that she exercised her own judgment and settled. I fail to see 
wherein it can be found that there was dishonesty. In fact I 
think it is conceded that there was none. As to neglect, it 
might be argued that Cameron advised without having Ix-fore 
him all the facts as now disclosed in evidence; the answer to that 
js that all the parties to the transaction were present, the resjwn-

- "
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dent knew the facts, and she cannot complain or blame Mr. 
Cameron if in asking his opinion she did not put him in possession 
of the facts within her own knowledge. In any event, Mr. 
Cameron did not liave knowledge of these facts, ami therefore 
knowledge through him cannot be imputed to the plaintiff.

While the evidence adduced at the trial goes to shew that 
the deed to Florrie Fox was not voluntary, it is not clear tliat 
Cameron’s advice was erroneous or should have been different, 
or that the respondent suffered therefrom. See Stewart v. 
Stewart (1839), 6 Cl. & F. 911.

Hut, as I said before, I am of the opinion that Cameron was 
not solicitor for all parties. Mr. Cameron’s evidence that he 
was advising, as a friend of all, as peacemaker for all, and as 
solicitor and agent of none, should be accepted.

Now let us look at the transaction itself and the consideration 
therefor to see if it be one of those unfair and unconscionable 
transactions that suggest undue influence and should not stand.

The plaintiff was asserting a right, a doubtful right if you 
will, but doing so bond fide; the respondent, desiring to save her 
daughter from the loss of her property, which would result were 
the plaintiff’s alleged right enforced, with the benefit of Mr. 
Cameron’s honest opinion, negotiates a bargain whereby the 
plaintiff gave up that right, and his judgment against Thomas 
W. Fox, and gave six years’ time for payment. Such a compro
mise should not be lightly set aside: see Lucy's Case (1853), 
4 DeG. M. & G. 356. As a result of the compromise Mrs. Booth 
kept her property; and, having in the meantime received the 
rents and profits, sold it in 1912 for about $2,500 more than she 
gave for it; during all these years the respondent gave no intima
tion that she intended to rue her bargain; but, after the house is 
sold, and the parties cannot be restored to their original position, 
she sets up defences of fraud, misrepresentation, and duress, 
which she does not attempt to prove.

Mr. Laidlaw argued before us that the note sued upon was 
held by Macdonald as collateral security for an indebtedness 
of Thomas W. Fox and one Joyce, ami that the notes taken from 
Joyce bore interest at six per cent, per annum, while the note 
sued on bore interest at five per cent., and tliat, therefore, under 
the principle governing the rights of sureties, as laid dowm in 
Bolton v. Salmon, [1891] 2 Ch. 48, the respondent as surety was
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discharged from liability. This defence does not appear to have 
been in mind at the trial, and the evidence is not as clear ns it 
might perhaps l>e made; but I think the result of the evidence 
is, that, at the time the note was made, it was the judgment 
against Thomas W. Fox that was being settled so as to prevent 
threatened action thereon, and that it was intended, that the 
defendants should, as I think they did, become primarily liable 
for the claim of Macdonald; and that the getting and taking of 
the notes from Joyce was something to !>e done in ease of the 
defendants; and that, therefore, the respondent was not a mere 
surety for Joyce, ami that tin» authority cited is not applicable 
to the facts of this case.

For these reasons, I think tin; appeal should be allowed with 
costs, and that judgment should Ik* entered against the serrate 
estate of Rosella Fox for the amount of the plaintiff’s claim and 
costs. Apical allowed.
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w. V. w. MAN.

Manitoba King's Bench, (Salt. J. May 25, 1917. k. B.

Divorce (6 II—5)—Jurisdiction—Imperial statitte.
The Impcrinl Divorce and Matrimonial Causes Act. 1857, is not in force

in Manitoba and the Courts of that province have no jurisdiction there-

Action for the annulment of a marriage. Dismissed. Statement.
W. J. Donovan, and G. S. Scott, for applicant; no one for re

spondent.
Galt, J.:—This is a petition presented to the Court by the GaltiJ 

petitioner praying that an order be made declaring her marriage 
with the respondent to l>e null and void.

The petition and affidavit verifying the same appears to be 
in compliance with the requirements of the InqHTial Divorce and 
Matrimonial Causes Act, 1857 (Statutes at Large, vol. 90, eh. 85), 
and a sufficient case is made out for annulment of the marriage 
under that Act. Personal service of the petition ui*m the re
scindent was shewn to have been made on April 13. 1917. On 
May 3, 1917, the return day of the petition, Mr. W. J. Donovan 
appeared on behalf of the petitioner, and no one appeared for the 
respondent, and the matter was adjourned until to-day, when 
Mr. Donovan and Mr. G. S. Scott appeared for the petitioner.
The respondent was not represented.
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The jurisdiction of the Court of King's Bench in Manitoba 
to deal with divorce and matrimonial causes appears to mainly 
depend upon the provisions of the Manitoba Act, 33 Viet. ch. 3 
(Dominion), and 51 Viet. ch. 33.

The Manitoba Act was assented to on May 12, 1870, and was 
confirmed by Imperial Act, 31 & 35 Viet. ch. 28. Sec. 2 provides 
as follows:—

2. On, from, ami after the said day on which the order of the Queen-in- 
Council shall take effect as aforesaid, the provisions of the British North 
America Act» 1S67, shall, except those parts thereof which are in terms made, 
or, by reasonable intendment, may Is* held to be socially applicable to, or 
only to affect one or more, but not the whole, of the Provinces now composing 
the Dominion, and except so far as the same may be varied by this Act, l>e 
applicable to the Province of Manitoba, in the same way, and to the like 
extent as they apply to the several Provinces of Canada, and as if the Province 
of Manitoba had been one of the provinces originally united by the said Act.

The Manitoba (Supplementary Provisions) Act, 51 Viet. ch. 
33, sec. 1, provides as follows:—

Subject to the provisions of this Act, the laws of England relating to 
matters within the jurisdiction of the Parliament of Canada, as the same 
existed on July 15, one thousand eight hundred and seventy, were from the 
said day and are in force in the Province of Manitoba, in so far as the same 
are applicable to the said province, and in so far as the same have not been 
or are not hereafter re|ienled. altered, varied, modified or affected by any Act 
of the Parliament of the United Kingdom, applicable to the said province, or 
of the Parliament of Canada.

It is admitted by counsel for the petitioner that no such juris
diction as is contained in the Imperial Divorce and Matrimonial 
Causes Act, 1857, has ever yet been recognized or enforced in 
the Province of Manitoba, but it is argued that such jurisdiction 
is applicable to the Province and there is no valid reason for 
denying the exercise of it.

Great reliance was naturally placed by the learned counsel 
upon the fact that jurisdiction in matrimonial causes had long 
been recognized in the Province of British Columbia and is in 
force there to-day. Reference was made to the learned and 
exhaustive judgment of Martin, J., of the Supreme Court of 
British Columbia, in the case of Sheppard v.Sheppard, 13 B.C.R. 
486, and to the judgment of the Privy Council in Watts v. M'af/s, 
[1908] A.C. 573, in which case the Privy Council held that the 
Supreme Court of British Columbia has jurisdiction to enter
tain a petition for divorce l>etween persons domiciled in that 
colony and in respect of matrimonial offences alleged to have
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been committed therein. Their Lordships, in delivering judg
ment , referred in very complimentary terms to the judgment of 
Martin, J., in Shçppard v. Sheppard.

No doubt there are important distinctions between the re
lative positions of Manitoba and British Columbia in respect 
to this question, and it may well be that the English jurisdiction 
was introduced into British Columbia but not into Manitoba. 
But, having regard to the fact that no such jurisdiction has ever 
yet been recognized by the Courts of this province in matters of 
such momentous importance as divorce and matrimonial causes,
I think it would be presumptuous of me, even if I were fully con
vinced that this jurisdiction had been introduced, to render an 
authoritative decision to that effect. It often happens, as in
deed it has happened in the present case, that a respondent 
allows judgment to go by default against him or her. In such 
a case there would be no appeal, and yet the judgment so pro
nounced would create the belief in many minds that the juris
diction existed in Manitoba. Several such cases might arise, 
from time to time, and it is the practice of our Judges to accept 
as binding a decision rendered by a brother Judge unless and 
until it be reversed or varied by the Court of Appeal. Vnder 
such circumstances, I feel that if such jurisdiction does exist 
it ought to be declared by our highest Court rather than by the 
judgment of a single Judge without any probability of appeal. 

For this reason, I dismiss tin1 petition. Action dismissed.

REX v. TREMBLAY.

Quebec King's Bench, Sir Horace Archamltcault, C.J., and Larcrgnc, Cross, 
Carroll and BeUelicr, JJ. November IS. 1916.

Perjury (§ II A — 40)—Official statement made under oath of office 
—Promissory oath.

Perjury is not chargeable in respect of a Court bailiff's certificate pur
porting to be made under his “oath of office" previously administered 
on his appointment ; ex. gr. in Quebec a procès-verbal of service certifying 
the distance travelled in order to serve Court process.

Crown case reserved on a trial for perjury in which a verdict 
of guilty had been returned against the accused by the jury sitting 
at the criminal assizes for the month of March, 1916, in the Dis
trict of Three Rivers.

The accused is a bailiff of the town of La Tuque. In a cause 
in the Superior Court for the District of Three Rivers, Dontigny
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v. Trottier, ho had as bailiff made the following return of the ser
vice of the action:—

“1, J. A. Tremblay, the undersigned, one of the bailiffs 
in and for the District of Three Rivers of the Superior Courl 
of the Province of Queliec, living at the town of La Tuque, 
certify under my oath of office that I have performed service 
on Phil. Trottier the defendant named in and as commanded 
by the present writ on the first day of December, one thou
sand nine hundred and thirteen, Ixdweeti two and three 
o’clock in the afternoon, by leaving and delivering at that 
time the copy of the said writ and the copy of the declaration 
annexed thereto addressing the defendant himself. I certify 
that I had been at Parent to make the said service and I 
noted u])on the said copy the date of such service.

“I certify further that the distance between the place 
where the said writ and declaration were so served and the 
Court-house of the Superior Court in the District of Three 
Rivers is 120 miles, and tliat the distance between my resi
dence and the place where the said service was made is 120
miles.
“La Tuque, 1st December, 1913. “J. A. Tremblay.

“ Distance 120 miles...........................$30.00
“Service............................................ 50
“Postage........................................... 05

-------- “$30.55”
The accusation of perjury is based upon the fact that the 

accused had declared under his oath of office, for the purpose of 
deceiving justice, that he had served the writ on the defendant 
Trottier at the place called Parent, 120 miles from La Tuque, 
while in fact he had served it in La Tuque itself, some yards from 
his residence.

The accused has undergone his trial and has been found 
guilcy. Before sentence was pronounced and upon motion of 
the accused, Mr. Justice Drouin, presiding at the assizes, reserved 
for the consideration of the Court of King’s Bench (criminal side) 
the four following questions, namely:—

1. Can the public prosecutor in order to prove the accusation of 
perjury against the accused produce merely a copy certified by the 
prothonotary of the record containing the perjured statement, or 
should he produce the original of such return?
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2. Is the certificate in the bailiff’s commission signed by the 
Honourable Mr. Justice Cannon that lie had sworn Joseph Albert 
Tremblay equivalent to the production of a document containing 
the oath itself and on a charge of perjury, can the production of 
such a document be dispensed with?

3. Does a false affirmation, declared to be made under the 
oath of office of a bailiff, constitute perjury, and is the return of 
the accused containing it perjury within the meaning of secs. 
170-172 or any other section in the Criminal Code of Canada?

4. Is there in the dejiosition of the accused any admissions and 
acknowledgments sufficient to cover the omissions or irregu
larities, the existence of which can be recognized by the Court?

L. U. Hclley, for the accused; 1*. Hi gué, K.C., for the Crown.
Pelletier, J.:—The indictment alleges that the return of 

the bailiff affirms that the service took place at Parent.
I do not see this affirmation in the return of the bailiff ; it even 

says the contrary. The return of the bailiff which refers only to 
La Tuque declares that he served the writ on the 1st December, 
1913, “then and there;” it afterwards states that he went to 
Parent to make the said service but it does not say that he made it 
there.

It is possible and even probable that the procès-verbal of the 
bailiff was cleverly manipulated in order to justify his trip to 
Parent and claim the .$30 which are demanded on account of it, 
but it does not follow that we can say that he did so; we cannot 
say that the bailiff has positively certified that he made the ser
vice at Parent because lie does not say so. Against this method 
of procedure by the bailiff there are other remedies.

The accused also adds in his return that the distance from his 
residence at La Tuque to the place of service was 120 miles. As a 
matter of fact, the service took place at La Tuque and this assertion 
is erroneous so far as La Tuque is concerned, but the accused as 
bailiff without doubt intended to say that having gone to Parent 
to endeavour to perform the service it is that which constitutes 
the 120 miles in question.

In these circumstance's all this is far from being clear, and even 
if perjury could Ik* founded upon a procès-verbal by a bailiff I 
believe it could not be done in the case with which we are con
cerned.

However that may lx* it has not been proved in this case that
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the bailiff was ever sworn. All that was produced before the jury 
is the commission appointing the accused bailiff. This commis
sion incidentally states that the accused had taken the oath but 
that is not proof that the oath in question was taken.

In consequence the proof that the accused had been sworn 
when he was appointed bailiff has not been furnished and as the 
charge of perjury is based upon the fact of this alleged oath of 
office that the accused laid taken when he was appointed bailiff, 
the charge is not proved.

In any event it is a fact certain in all this that it is only the 
case of an oath of office which the accused had taken to faithfully 
perform his duties as bailiff. But if this oath had been taken and 
that fact had been proved, the bailiff is not guilty of perjury, 
even if he states in a procès-verbal of service matters as facts 
which are not so.

The indictment then charges no offence of perjury coming 
under the operation of the criminal law and I am therefore of op
inion that the verdict should be quashed as demanded by the 
motion we have before us.

As to the answers to be given to the questions propounded 1 
would answer the first in the negative. However, it appears that 
the original of the return of the bailiff has been filed in Court 
and that the prothonotary has then—not being able to part with 
the original—produced the certified copy that we have before us. 
That appears to me sufficient and legal.

1 would answer the second ami also the third question in tin- 
negative.

As to the fourth question, it was the province of the jury to 
decide it there were sufficient admissions and avowals on the part 
of the accused who freely and voluntarily offered himself as a 
witness, but the admissions and avowals of the accused could not 
make him guilty of perjury in the case before us Itecause there 
cannot In* perjury in t lie mat ter of an oath of office.

To sum up, I am of opinion that the verdict should lx* set aside.
Part of the above notes expresses my personal opinion, but the 

Court is unanimous in answering the third question in the nega
tive. Consequently the verdict is set aside and the accused 
Tremblay is discharged.

The Court quashed the conviction on the third ground and 
entered judgment as follows:—
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“Considering that the record as submitted to this Court 
does not contain the necessary material to permit the Court 
to answer the first, second and fourth questions submitted;

“Considering, however, that according to the record as 
submitted to this Court there is sufficient to enable us to 
answer the third question;

“Considering that the answer to this third question should 
be and is in the negat ive ;

“The Court quashes and annuls the verdict of guilty ren
dered against the accused, Joseph Albert Tremblay, on 
the 14th April, 1916, at Three Rivers, and the said Joseph 
Albert Tremblay is in consequence discharged for all lawful 
purposes from the said indictment.” Conridion quashal.

NAROVLANSKY v. PORTIGAL.

Manitoba Court of Appeal, Howell, Perdue, Cameron and Ilaggart,
JJ.A. Aprd 17, 1917.

Jury (§ IV—80)—Right to special jury.
Under sec. 59 of the Jury Act (tt.S.M. 1913 eh. 108) a Judge may grant 

a special jury, (1), when lie grants an order for a jury in a case otherwise 
triable without a jury and a party to the action requests a special jury; 
(2), when in a case triable by a jury, unless waived by consent, a request 
for a sfiechd jury has been made within 0 days from the time when the 
action is at issue; this is in harmony with the provisions of the King’s 
Bench Act (Man), secs. 49-50.

Appeal by plaintiff from the judgment of Galt, J.,directing 
the issues to be tried by a special jury. Affirmed.

/?. L. Deacon, for appellant.
E. 1{. Levinson, and C. E. F ink el stein, for respondent.
The judgment of the Court was delivered by 
Perdue, J.A.:—In this case the plaintiff applied to the referee 

for an order that the issues be tried by a jury. The order was 
made and thereupon the defendants applied, under sec. 50 of the 
Jury Act, for a special jury. The referee stated that if he had the 
power to do so he would order the action to be tried by a special 
jury, hut he thought that under the above section he could not 
so order, liecause the application for the special jury was not 
made within six days from the time when the action was at issue. 
On appeal from this order, Galt, J. directed that the issues he tried 
by a special jury.

The difficulty in the case arises from the somewhat obscure 
wording of the above sec. 59. That section is as follows:—

A Judge in chambers, on granting an order for the trial of a civil case by a 
jury or, in the case of an action for libel, slander, breach of promise of mar-

QUE.

K. B. 

Rex

Tremblât.

Pelletier, J.

MAN.

C. A.

Statement.

Perdue, J.A.



214 Dominion Law Reports. 135 D.L.R.

V? i.%

MAN.

C. A

Narovlan-

PoKTIGAL. 

I'erdui*. J.A.

N. B. 

X.C.

» ►

riant-, illegal or excessive distress, illegal or excessive seizure, criminal couver" 
sat ion, seduction, malicious arrest, malicious prosecution, false imprisonment- 
breach of warranty or for the recovery of damages under the Employers 
Liability Act, at any time within 6 days from the time when the action is at 
issue, may, at the request of any party to the action or proceeding, order that 
the issue of fact therein shall lie tried and the damages assessed by a special 
jury according to the law and practice in that behalf lieing and existing in 
England on the fifteenth day of July. 1870 save where altered by the follow
ing sect ions.

The plaintiff contends that under the above section all appli
cations ft r special juries must be made within (> days after the 
action is at i.-sue. But this reading of the section would be in 
conflict with secs. 49 and 50 of the King's Bench Act which en
able a Judge to order trial by jury in cases which otherwise would 
In- tried by a Judge without n jury, and to make this order at any 
time up to, or even at the trial. Then, under sec. 59 of the Jury 
Act, the Judge may, on granting a jury, make an order for a special 
jury. A close rending of sec. 59 of the Jury Act makes it npt)cnr 
that the Judge may grant a special jury on one of two distinct 
occasions or sets of circumstances; first,—when he grants an order 
for a jury to try the case, where otherwise it would be tried by a 
Judge without a jury, and a party to the action requests a special 
jury; second,—where, in a case which shall be tried by a jury, 
(unless the parties by consent waive such trial) a request for a 
special jury has been made by a party to the action within 0 days 
from the time when the action was at issue. This is a reasonable 
interpretation of the section and harmonizes it with the above 
provisions of the King’s Bench Act.

The order made by Galt. J„ should be affirmed and the appeal 
dismissed with costs in the cause to the defendant.

--------  Appeal dismissal.
LUNT v. PERLEY.

.Veto Brunswick Supreme Court, Chancery Division, White, J.
December 1, 1916.

1. Principal and auent (f II A—6)—Authority to hell—Purchase by
auent—Accounting.

An agent's authority to sell does not give him tin- right to purchase1 2; 
if he withholds from the principal an offer from a third person, in order 
to purchase at a lower price, he is bound to account to the principal for 
the difference between tlie amount lie had paid, and the amount he had 
realized on a resale.

2. Guaranty (§ I— 2j— By agent to principal—Consideration.
An agent’s guaranty for the payment of rent by a tenant to whom he 

leased the property contrary to the principal's instruction, that the rent 
be payable in advance, which guaranty was not the inducing cause for the 
principal's acceptance of the tenancy, is without consideration and the 
agent is not liable for rent in default.
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Action for an account, between principal and agent, of certain 
moneys claimed to lx* due the principal by the agent.

R. B. Hanson, for defendant; P. J. Hughes, for plaintiff.
White, J.:—While the plaintiff seeks, in this suit, for an 

accounting by defendant, his claim arises in respect of what are 
substantially two distinct causes of action.

1. He claims that defendant, as his agent, leased to a tenant, 
named Randall, the plaintiff's farm near Oromocto, for a period 
of 3 years, for a yearly rental of S70, payable semi-annually, it 
being agreed between the plaintiff and defendant that the defend
ant would guarantee payment of $50 yearly of said rent, and 
should retain the remaining $20 of the annual rental, after payment 
of taxes, as remuneration for his services in the matter. The 
plaintiff claims that there is $50 due to him and unpaid of the 
last year's rent under that agreement.

2. The plaintiff claims that the defendant was employed by 
him as his agent to sell certain timber growing on said farm, and 
that by wrongfully misrepresenting the true value of said timber, 
and by concealing offers he had had for the same, the defendant 
induced the plaintiff to sell the luml>er to him in the summer of 
1009 for $200, a price very much Ixdow the real value of the timber, 
as the defendant well knew. The plaintiff avers that the defend
ant, the following summer, that is to say in 1910, sold the lumber 
for $500, and asks to be paid this sum less the $200 already re
ceived, and for <lamages.

The defendant denies specifically all the allegations in the 
statement of claim, and pleads payment. As to the sale of 
timber, the defendant pleads that he purchased it for $200 at the 
plaintiff’s request, and that the plaintiff received and accepted 
the said sum in full satisfaction. This last defence is, of course, 
only good when coupled with a denial of the misrepresentations 
and concealment elinrged, or, with an averment that plaintiff was 
aware of such misrepresentation and concealment when he accept
ed the $200.

I will first deal with the claim for rent. It appears that the 
plaintiff purchased the farm in question, together with some 
stock thereon, about 1904, paying therefor $3,700, a price which 
both parties conceded to have been very excessive. After residing 
on the farm for a couple of seasons the plaintiff leased it, and the
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stock thereon, to a man named Maxwell, and went to the United 
States where he has ever since continued to reside. Later, he 
employed the defendant to sell at auction the stock left upon the 
farm, and shortly after engaged the defendant as his agent to look 
after the property and rent the same. There is some dispute, 
which I do not think very material, as to whether the defendant 
applied to the plaintiff to be appointed his agent, or whether 
the request came from the plaintiff. The farm was rented from 
May 9, 1907, for one year to a man named George P. Mills, who 
owned land adjoining, for à rental of 875 paid in advance. Upon 
the expiration of Mills’ tenancy on May 9, 1908, the defendant 
leased the farm to one Randall for 3 years at an annual rent of 
870, payable half-yearly. From the letters in evidence, which 
do not constitute the complete series which passed between the 
parties, as some are lost or destroyed, it would seem that the plain
tiff wrote the defendant, complaining of this rental to Randall, 
without payment of rent in advance, as being contrary to the 
plaintiff's instructions; for, by a letter of the defendant, dated 
August, 1908, the defendant says:—

I write you to say that I do not agree with you in saying that a good 
tenant simply consists in paying the rent on a farm in advance and the 
doing just as he pleases witli the farm and buildings, such as was done last 
year, making a rani pasture about the house and taking no care of anything, 
growing oats on every piece of land that would produce them and making the 
land so I could not in 3 years rent it at all. I could have got the rent from the 
same man in advance again, but, sir, 1 have a reputation that 1 don’t intend 
to have destroyed by renting your farm in a mean, contemptible manner. The 
man I now have on the farm is an honest person; has kept all winter 1 or 2 
horses and 5 head of cattle and buying fertilizer to put on the farm and keep 
the place looking as though it had some friends, and will without doubt pay 
the rent half-yearly, and if he failed I would consider myself personally liable 
since I am doing the business. If you are in straits for the money I will 
advance it. I most positively state that I have written you the true state
ment as regards the condition the tenant stands in.

In a letter dated June 7, 1909, the defendant says:—
Enclosed please find a cheque for 150, l>eing rent due you for last year on 

farm at Burton. The tenant is keeping the place in good condition so that 
if you get a customer to buy it will show to fair advantage. While the rent 
has been a long time reaching you, this, I can assure you, you will never lose a 
dollar of it while I manage the business, for I certainly would expect to pay 
up in case the tenant failed so to do.

These letters, I think, would have sustained the plaintiff's 
contention that the defendant guaranteed payment of the rent, 
or rather of the $50 thereof annually, which it is conceded is all
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the plaintiff was to receive, had it appeared that there was any 
consideration for such guarantee. It Would seem that the defend
ant, in leasing to Randall without receiving rent in advance, was 
acting contrary to his instructions; and in such case, had it been 
proved that the guarantee was given to induce the plaintiff to 
accept the tenancy thus created, and Huit the plaintiff had accept
ed the same in consequence of this guarantee, that would have 
formed a sufficient consideration. Rut the evidence does not, 
I think, establish, either directly or by necessary inference, that 
such was the consideration, or that there was any consideration 
for the guarantee.

I therefore find against the plaintiff upon this part of his 
claim.

With reference to the second branch of the plaintiff's claim, 
the facts are as follows: Some time in the spring of 1907, the 
plaintiff wrote to the defendant that he wished to sell the lumber 
on his farm. On cross-examination of the defendant the following 
occurs:—“Q. You agreed to undertake to sell the lumber? A. 
Yes. Q. And to get the liest price* you could for Mr. Lunt? 
A. Yes."

In a letter from defendant to plaintiff, dated May 10, 1907, 
the defendant wrote:—

You,had better semi me the plan of the farm so I can look over the 
timber part. I have been over but think it would be the proper thing to have 
the plan l)efore I can complete the look over.

From the testimony of Ashley Hatch, whose evidence I believe, 
it appears that this witness cruised the property in 1907 with a 
view to buying the luml>er. Asked as to his estimate of the 
quantity of logs on the lot, he said, “I thought about 30 to 35 
would make myself safe of what I call merchantable lumber.” 
He explained that by “merchantable luml>er” he meant 9 to 12 
inches at the top. He says this would consist of fir, spruce and 
pine—more pine than anything else. He states that !>esidcs 
this there Mere undersized logs and boom poles. He estimated 
the number of these boom poles at 2,500, and says the majority 
of them M’erc fir, though “there was some bunches of fine spruce.”

While referring to this evidence of Mr. Hatch, I may as well 
here mention testimony given by him upon another point, inas
much as the plaintiff appeared to lay some stress upon it. The 
witness stated, that after he had cruised the Lunt lumber, he
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asked the defendant for the plaintiffs address; that the defendant 
replied that any business he had to do with Mr. Lunt would have 
to be done through him, Mr. Perley, as Lunt's agent, and refused 
to give the plaintiff's address. Mr. Hatch says he can’t l>e sure 
whether or not he made the defendant any offer for the lumber, 
but thinks he did not. He does not, explicitly, state that he 
informed Mr. Perley of his purpose in seeking the plaintiff’s 
address, so that it is |K)ssible the defendant did not understand 
he wished to buy the lumber.

It api>ears that in the latter part of June, or early in July, 
1007, the defendant took J. D. Bridges to cruise the lumber as a 
prospective, or possible, purchaser. Bridges, who was called as a 
witness for the defendant, stated, that he made no estimate as to 
the total quantity of saw logs ami battens, because he could see 
there was not enough to keep a team employed a winter, and. 
therefore, not enough for him to bother with. He says, that for 
this reason he matle no offer, and would not have given $100. 
Asked as to the boom poles, he said there might possibly be 2,(MX), 
about as many spruce as fir, although he did not take particular 
notice.

It further appears that Mills, the then tenant of the farm, 
accompanied the defendant and Bridges on the cruise of the 
lumber, and that, in Bridges’ hearing, offered the defendant 4 
cents apiece for the boom poles. This offer the defendant re
jected, assigning as his reason for so doing, that he would sell the 
whole standing lumlier in one lot.

In a letter, tlated July 14, 1907, from the defendant to the 
plaintiff, is the following:—

l have been over and looked at the green wood on your farm anil find 
that it is wooded chiefly with fir, a wood that does not improve like spruce or 
pine, and would say that it would lx- just as well to sell as to think of keeping 
since it docs not standage. Itblowsdown and gets very rotten when not cut of 
small dimensions. 1 am quite sure that I could make good sale for you if you 
thought proper to so direct. Could sell by lump sum or by the thousand feet 
board measure. If sold by lump sum the money could be paid in advance of 
cut.

The defendant testified that in thus writing he was referring 
to the cruise made in company with Mr. Bridges.

Under date of October 8, 1907, the defendant wrote among 
other things as follows:—

After looking over your lumber land 1 would think that itshould be worth, 
say, $150. Have been offered $125 for it. There is very little of what we call
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lumber on it, ami the fir trees now on it will not lx- much better since they do 
hot enlarge, and keep going down. The next owner has cut wood away out 
to his rear and the whole plan* is liable to Im* burned over, ami if that took 
place your lumber would not amount to anything. Write me stating the 
amount you ask ami 1 w ill see if 1 can make a sale for you.

In the letter of August, 1908, already referred to, the defendant 
writes, “ I have not disposed of the lumlier as yet. Lumlier has 
gone off a hit and 1 will not sell under your figures for sure.” 
From this, it would seem that the plaintiff had fixed a minimum 
selling price, hut there is no letter in evidence showing what such 
price was, save possibly, that in a letter from the plaintiff 
to the defendant, dated July 2, 1909, and which 1 will quote later, 
the defendant writes that Mr. Perley, in his letters, had mentioned 
$225 as a price for the lumlier.

R. H. Smith gave evidence as defendant's last witness. From 
his testimony, it appears that, in the summer of 1908, he built a 
saw-mill at Orouiocto, having previously carried on a lumber 
milling business at Blissville. He says that in the spring, or 
summer, of 1908, he cruised the lumlier in question in company 
with Mr. Perley. This, he says, he did because Mr. Perley had 
asked him if he did not want to buy. The estimate he formed 
upon the cruise was, that there would Ik* about fifty thousand 
merchantable lumlier, which lie valued at $3 |s*r thousand stump- 
age, and a quantity of boom jioles, the number of which he did not 
estimate closely, as he did not use boom (Miles in his business, and 
did not saw laths from the round. He says, that as nearly as he 
can recollect, he valued the boom poles at .$">0 in an offer of $200 
which, he states, he made to the defendant at the conclusion of 
their cruise, for all the lumlier on the land. In that offer he did 
not, he says, value at anything timlier which would neither saw 
into lumber nor make boom poles. The witness stated that Mr. 
Perley refused his offer, and made no counter-offer, although lie 
promised to see Mr. Smith again Indore he sold. The defendant 
admits, that when he refused Smith's offer he ho|>ed, by doing so, 
to get a somewhat la tter price from him later; although he admits 
likewise, that he did not, at the time, make any counter-offer, or 
proposal, as to the price at which he would sell.

I confess it strikes me as somewhat singular that the defendant 
should have made no such counter proposal either at the time or 
later, particularly in view of the fact that, as appears by the 
defendant s August letter referred to, the plaintiff had given him
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a selling price; and especially does this seem strange, in view of 
the defendant's ideas as to bargaining, as disclosed by the explan
ation which he gives as to why, when later he was selling the lum- 
ber on his own account, he, at the outset of the negotiations, 
demanded a considerably larger price than he expected to get and 
was willing to take. This explanation was, that he was then 
dealing with a mill-owner and the price he at first demanded was 
well enough “to start with.”

In a letter to the defendant, dated June 20, 1909, the plaintiff, 
among other things, writes as follows:—

Is there any |M»s&ibility of raising $150 on the sale of lower end of marsh, 
and, say, $225on timber or the lumber I should say on the place so long as 
appearance of property looking each side of you as you drive up to the house 
is not spoiled? Would you care to purchase limber yourself at price I ask, 
and look over lower end of marsh pro|>osition and consider that. I want to 
raise $.'$75 for a business proposition 1 am in and don't want to borrow money 
when 1 have goods of my own that ought to produce figure named.

By letter dated June 20, 1909, the defendant replied:—
Mr. W. P. Li NT.

Your letter received and contents noted. I will visit the farm to see what 
I would recommend you to do about offering part of the marsh for sale and in 
the meantime feel the parties living nearer as to their buying some of it. I 
now feel you wottld have plenty left so farm would not be crippled for the want 
of marsh hay. I will send you a cheque for $200.00 on the lumber the farm 
contains that Is'ing the best offer I have had in the past for it, if you wish, and 
will let you know about my visit to the place as soon as I can attend to it.

(Sgd.) Georoe A. Perley.

To this letter the plaint iff sent the following reply:—
Mr. G. A. Perley,

Your letter dated June 26 to hand and accept your offer of $200 for 
lumber. Do your best in regard to piece of marsh mentioned in previous 
letters. The price you mentioned in your previous letters touching on the 
sale of lumber on place was $225, but maylje lumber is quoted at lower figures 
at present time. Trusting to hear from you later in regard to your arrange
ment ami price of marsh land, that is if any terms are agreed ti|x>n with folks 
around the place later on. As regarils cheque for lumber you can mail that 
on at your earliest. (Sgd.) William P. Lunt.

I do not sec that it would throw any light upon the questions 
at issue here to pursue the subsequent correspondence between the 
parties.

F. B. Carr, was a witness for the plaintiff. It appears from 
his evidence that in the summer of 1910 he moved to Oromocto 
his portable rotary and lath mill, which he had previously been 
operating some 12 miles or so up river. In July of that year he, 
in company with the defendant, cruised the lumlwr in question
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with a view to purchasing the same. He says, that when they 
were clone cruising, he asked the defendant, “the value that he 
put upon the lumber,” and that the defendant stated, he wanted 
$050 for it. Later, the witness bought the lumber from the 
defendant for $500, by agreement which then, or soon after, was 
embodied in writing Waring date Novemlx-r 15, 1010. The 
witness stated that he did not try to beat the price down below 
$500, but named that sum as the price he would give in response 
to the defendant’s request that he would make an offer. He 
further said, that while he had not yet sawn all the lumWr, and 
could not, without his accounts, give figures, he had not, since his 
purchase, regretted his bargain.

The defendant testified that the price he at first asked Mr. 
Carr was StiOO, and not $050; that, when he bought the lumber 
from the plaintiff, he had no idea he could sell it for more than a 
small advance on what he had paid; that when he taught he 
expected to sell to Smith, and that until Carr made his offer, he 
bad never, since he bought, tried to sell to anyone. He admitted 
that, although he helped Smith buy a lot of lumber by driving 
him about the country and introducing him to parties who had 
lumber to sell, he had never, after getting Smith’s offer of $200, 
approached him again on the subject of sale of the Lunt lumber 
until after Carr had offered $500 for it, when he informed Smith 
of that offer before closing with Carr. He stated that from the 
time he himself bought, he had not received any offers except the 
two referred to in his letters, namely, $125 from Cogswell, and 
$200 from Smith; and that, besides these two men, Bridges was 
the only other man to whom he had tried to make a sale for the 
plaintiff. He admitted that until he wrote the letter of June 26, 
1909, offering to buy at $200, he had never informed the plaintiff 
of Smith’s offer, and says that his statement in that letter, that 
$200 was “the best offer I have had in the past for it,” referred 
to Smith's offer. He never advertised the lumber for sale, assign
ing as a reason for this, that he was not asked to do so, although 
in his letter of July 10, 1909, which I have quoted, he proposed 
to see if by advertising he could not get a better offer than the 
$150 one he had received for the marsh land he was instructed to 
sell. Perhaps I should add that he ultimately sold this piece of 
marsh land to Robert B. Smith for $150, without, it would seem, 
having first carried out his idea of advertising for a better offer.

N. B.

8. C.
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In stating the evidence thus far I have, except when otherwise 
expressly indicated, set forth such facts only as are either admitted 
by the defendant, appear by correspondence, or are established 
beyond question. If I were required to decide this case upon this 
evidence alone, I confess I would liave found some difficulty in 
doing so. On the one hand, there is the fact that the proposal to 
sell to the defendant came from the plaintiff. Moreover, I think 
it quite evident that the plaintiff, in sidling to the defendant, 
must have well understood that the latter would not have bought 
unless he anticipated making some profit on the transaction. 
On the other hand, the law is well settled that an agent for sale, 
such as was the defendant, lx»ing in a position of trust, cannot 
himself purchase from his principal without first communicating 
to his employer all facts within his knowledge which he should 
reasonably expect would influence his principal, if aware of them, 
in either deciding not to sell to the agent, or in determining the 
price at which he would sell.

Here, if the plaintiff had l>een aware—I will not say of the 
real character and quantity of the luml>er on his land, because 
it is possible the defendant himself may have been mistaken as 
to that—but if the plaintiff had been aware of the limited efforts 
put forward by the defendant during the term of his agency to 
find a purchaser; if, above all, he had known of Smith’s offer and 
the circumstances under which that offer was made, including the 
promise by the defendant that he would not sell without first 
giving Smith another chance to buy, I have little doubt that the 
plaintiff would not have sold to the defendant as he did without at 
least having first ascertained whether Smith would give him a 
better offer. But 1 do not have to decide the issue here entirely 
upon the evidence to which I have referred.

Martin Cogswell was examined as a witness for the plaintiff. 
He stated that in the summer of 1907 he was at work for the 
defendant repairing a bam when the following conversation took 
place Ixdween him and the defendant.

Q. Who mentioned them first? A. Mr. 1'erlcy asked me if I knew any
thing of them. (j. Of what? A. Of those logs in the hunt pro|>erty. Ij. 
And what did you say? A. I said I did. Q. And what waa further said? 
A. He naked me if I would like to |>urchaae the atumpage—the loga. Q. What 
else waa aaid? A. Well, I said yea, if we could agree on the price I would like 
to have them. Mr. Perley asked me what 1 thought they waa worth. Q. 
What did'you say? A. I told him about S3Ô0 1 could afford to give for them
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if I was going to cut them. Hanson: He asked you what they were worth? 
A. Yes sir. Hughes: And you said about 1350. You could afford to give for 
them if you were going to cut them? A. Just exactly. He said, very well, 
young man. he said, that ain't too bail. I will give you an option onto these 
logs, and we will talk the matter over later. I'll see you again, Q. Did you 
ever make any further deal with him concerning them? A. Did not.

The defendant, while admitting that Cogswell was working 
for him on his barn in the summer of 1907, denies that he had any 
sueh eonversation as that which the witness alleges. He says 
that at Cogswell's own place, whither he had gone to collect 
money, Cogswell asked him to sell the Lunt lumlxr ami offered 
him $125 for it; that this was the only offer Cogswell ever made 
to him for the lumlier and that it was to this offer he referred 
in his letter of October 8, 1907.

Had I been required to decide this ease entirely upon the 
uncorroborated testimony of Cogswell, eontradicted as it is by 
the defendant, I would have decided it adversely to the plaintiff, 
l>ecause in that event I would have felt that the plaintiff had 
failed to establish misrepresentation or concealment by the 
defendant with such certainty as would require me to set aside 
the sale. But there is the further evidence of Mills, the person 
already referred to as having been at one time tenant of the Lunt 
property.

This witness states, that some time after he had accompanied 
Bridges and the defendant on their cruise of the plaintiff’s luml>er, 
he himself cruised the property with a view to buying the lumber. 
He says, that later, during the summer of 1907, he met the defend
ant, and made him an offer of $300 cash for all the lumber on the 
place. He states that the defendant replied : “ I have a letter offer 
than that.” Witness asked, “How much?” to which Perley 
answered, “ $350 and he would have given me four.” The witness 
then asked who the man was; to which the defendant replied, 
“ Martin Cogswell.” This witness, Mills, impressed me favorably 
at the time he was giving his evidence, and upon reading the 
stenographer's report of his testimony, together with all the other 
evidence in the case, and I may say I have read all of the evidence 
once, and most of it several times—I cannot but accept the testi
mony of Mills upon this matter as true.

I therefore find that the defendant must pay to the plaintiff 
the sum of $300, that is to say the sum of $500, which he received 
from the sale of the lumber to Carr, less the $200 already paid to

N. B.
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the plaintiff by the defendant for the lumber, and I do so adjudge 
and order.

The plaintiff asks for damages. The only damages which I 
could award him under the circumstances would l)c damages in 
the nature of interest. Had the defendant made the sale to Carr, 
as the plaintiff’s agent he would have been entitled to his com
mission for selling. This the plaintiff does not now have to pay. 
Under all the circumstances I w ill not award any damages.

As the plaintiff has failed in establishing a substantial part 
of his claim, I do not think it just that the defendant should have 
to pay all the costs of this action. I, therefore, adjudge and 
order that the defendant do pay half the plaintiff’s taxed costs of 
suit, exclusive of witness fees, and that in addition he pay all 
plaintiff's witness fees to be taxed to the plaintiff.

--------- Judgment for plaintiff.
Minister of inland revenue v nairn.

Division Court, Essex Co., Ontario, Smith, Co.J. January SI, 1917.

1. Internal revenue (§ I—3)—Sales to “consumers”—War Revenue
Act, 1915.

A sale by retail to a revenue inspector buying for the purpose of 
finding whether or not the seller was complying with the requirements 
of the War Revenue Act, 1915, Can., in affixing revenue stamps on 
goods sold, is a sale “to a consumer” within the provisions of that Act.

[Ethier v. Minister of Inland Revenue, 27 Can. Cr. Cas. 12, 32 D.L.R. 
320, followed.]

2. Master and servant (§ III A—289)—Master’s liability under penal
LAWS FOR SERVANT’S DEFAULT.

The Special War Revenue Act, 1915, Can., makes the employer liable 
for the penalties which it provides in respect of failure of his employee 
in the course of his employment to affix revenue stamps on the retail 
sale of certain drug preparations, although general directions had been 
given by the employer to the employee not to sell such goods without 
affixing and cancelling the stamp.

[Ethier v. Minister of Inland Revenue, 27 Can. Cr. Cas. 12, 32 D.L.R. 
320, approved ; and see Annotation on “Master’s Liability under Penal 
Laws,” 32 D.L.R. 233.)

Appeal by the Minister from the decision of the Police Magis
trate for the City of Windsor, pronounced on the 25th November, 
1916, dismissing the charge of the appellant against the respondent 
of a violation of sec. 15 of the Special War Revenue Act, 1915, 5 
Geo. V. ch. 8 (D.).

Section 15 provides : “ Every person selling to a consumer any 
bottle or package containing (a) a proprietary or patent medicine 
. . . shall, at or before the time of sale, affix to every such 
bottle or package an adhesive stamp of the requisite value as 
mentioned in the schedule to this Part.”
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Gerald McHugh, for appellant.
T. Mercer Morion, for (ieorgp Nairn, respondent.

ONT,

I). C.
Smith, Jun. Co.J., in a written judgment, said that the re- Minister 

spondent carried on business as a grocer in the city of Windsor, jK[J 
and on the 13th Octolier, lttlti, Herman J. Dager, an inspector Revenue 

employed by the Department of Inland Revenue, purchased from S\mx.
a clerk in the employ of the respondent a package of health salts, s~^
living a package containing a proprietary or patent medicine 0,1 
within the meaning of the Special War Revenue Art, 1915. The 
clerk making the sale to the inspector did not, either More or 
at the time of the sale, affix a stamp, as required by sec. 15.

The learned magistrate dismissed the charge against the 
respondent on the ground that the inspector who made the pur
chase of the article in question was not a “consumer” within the 
meaning of see. 14 of the Act.

Section 14 provides : “In this section and in the remaining 
sections of this Part, unless the context otherwise requires (i) ‘con
sumer’ means a person who uses (a) a proprietary or patent 
medicine . . . cither in serving his own wants or in produc
ing therefrom any other article of value; and ‘selling to a con
sumer’ includes selling by retail.”

Following the decision of Mr. Justice Cross in the case of Ethier 
v. Minuter of Inland Kerenue, 27 Can. (>. Cas. 12, 32 D.L.li. 320, 
the learned Judge held that the words, “‘selling to a consumer’ 
includes selling by retail,” in sec. 14 of the Act, would include 
the sale in question to the inspector; and, therefore, that the sale 
was one which required the affixing of a stamp at or liefore the 
time of the sale. On this ground the ap|>eal succeeds.

It was argued by counsel for the respondent that he should 
not lie liable for the act of his servant, in view of the fact that 
instructions were given to the clerk to affix stamps on all articles 
of this kind sold by him. But, following the Ethier case, the 
clerk omitted to affix the stamp while acting within the scope 
of his employment in selling the article, and the employer, the 
respondent, is liable.

The appeal should lie allowed, but without costs, and the re- 
epondent should pay to the appellant the sum of 850 and such 
costs as were incurred on the trial liefore the magistrate.

Appeal allowed.

15—.35 I1.I..R.
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Suitreme Court of Canada, Sir Charles Fitzpatrick, C.J.,and Davies, Idington, 
Duff, Anglin and Brodeur, JJ. February 6, 1917.

Adverse possession (§ II—60)—Nullum Tempos Act—Interruption— 
Judgment—Acknowledgment.

A default judgment obtained in an eject ment action by the Crown, 
which was never enforced, or an acknowledgment of title in writing, 
will not interrupt the adverse itosscssion of Crown lands or prevent it 
from ri|>ening into a title under the Nullum Teinpus Act. A statute 
(Ontario Limitations Act, 1902) making an acknowledgment an inter
ruption of possession of Crown lands is not retroactive.

Appeal from the judgment of the Exchequer Court of Canada 
(16 Can. Ex. 67) in favour of the Crown on information of intru
sion. Reversed.

The information of His Majesty the King was filed in the 
Exchequer Court for the purpose of recovering possession of a piece 
of land situated at the south-east corner of Rideau St. and Mos- 
grove St. in the City of Ottawa. The land was a portion of the 
ordnance lands of the City of Ottawa, the title being vested in 
Her late Majesty’s Officers of Ordnance and was partly œ pied 
at one time by what was known as the By-Wash or Wastv-Weir 
Reserve extending from the Rideau Canal Basin to Rideau St. 
through which the overflow or surplus waters of the canal found 
their way from the canal basin as it existed many years ago. The 
appellants’ grandparents went into possession of this land in the 
year 1832 without having acquired a title from the officers of Her 
Majesty’s Ordnance. In the month of February, 1890, an in
formation was filed in the Exchequer Court of Canada against 
the parties then in jxwsession thereof, including the parents of 
the defendants in the present action. No defence was filed and 
judgment was obtained by default, and entered for possession of 
the lands and premises in the information mentioned, and upon 
that judgment a writ of jiossession was issued to the sheriff of the 
County of Carleton and placed in his hands. Subsequently an 
order W’as obtained for the issue of a new writ of possession which 
WTit was duly issued on January 16, 1902, and placed in the hands 
of the sheriff.

The said defendants were not evicted under the judgment and 
writs of possession above mentioned, but continued in possession 
of the land, and as they had died it was considered advisable by 
the Crown to exhibit a new information against the defendants in 
this action, who claimed, and were in occupation of the land.



35 D.L.R.] Dominion Law Reports. 227

They entered a defence in whicli they denied the title of the 
Crown and further pleaded that the title to the lands was vested 
in them inasmuch as they and their parents had been in uninter
rupted, actual, visible and continuous possession and enjoyment 
of the lands and premises since the year 1832, and were still in 
full possession and enjoyment thereof. To this defence the re
spondent replied setting up the former proceedings and the judg
ment which was obtained against the persons under whom the 
api**llants claim, and further pleaded that the defendants, either 
as defendants in the present action or as claiming under the 
defendants in the former action, were estopped from denying the 
Crown’s title.

The action came on for trial before Cassels, J., in the Exchequer 
Court on May 11, 1915. In support of the information the Crown 
placed in evidence all the proceedings in the former action of 
intrusion, and also produced a letter written by Susan Cousens 
and Sarah Cousens to the then Minister of Public Works. The 
ffirmer of these persons, Susan Cousens, was afterwards Susan 
Hamilton and mother of the appellants in this action, and one of 
the defendants in the former action. That letter is as follows:—

Ottawa City, 17th October, 1871.
Sir.—We the undersigned (being sisters) beg to inform you that having 

understood that the small property or lot situated on the southern side of 
Itideau street ami adjoining the by-wash (lending from the Canal) on the west 
side of it, on which there is a wooden building, has been applied for by the 
St. (ieorge's Society for the purpose of erecting a hall thereon. We would 
ho|>e that the same might not be sold, as we consider our right to it cannot 
Im> alienated from the length of time said lot has been (HMsessed by our family, 
namely, 39 years. Our father the late James Cousens in his lifetime settled 
upon this kit in 1832 with permission of the Ordnance Department, our 
mother outlived our father and resided u|kjii this projwrty for a number of 
years and at her decease bequeathed it to us, and we have continued u|hui it 
ever since. Our father’s name was entered upon the books of the department 
at the time of his settling down here which was then called By-town, these 
facts are known to many of the citizens.

The cor|x>ration taxes levied from time to time have been «Inly paid all 
along to this date, and we most urgently and respectfully solicit that the 
aforesaid lot be sold to us. as we consider we have the prior right and are 
willing to pay any reasonable amount for a deed of the same.

Hon. H. L. Langevin, C.B. Susan Cousens.
Sarah Cot sens.

The judgment delivered by Cassels, J., held that His Majesty 
was entitled to recovery of possession of the said lands.

Fripp, K.C., for appellants; Hogg, K.C., for respondent.
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Fitîpatrick, C.J.:—The Att’y-Gen’l for the Dominion of 
Canada brought this suit by information claiming possession of 
certain lands and premises therein described and which now are, 
and for the past 84 years have been, in the possession of the 
defendants or their predecessors in title.

The matter comes before the Courts in a rather curious fashion 
liecause in the year 181)0 the Att’y-Gen’l brought a similar 
suit to recover possession of those, amongst other lands, and ob
tained judgment in default of pleading. Possession, however, 
was never had under this judgment and no writ of possession has 
l>eon issued or applied for in the name of His present Majesty. 
The defendants then interested in the lands now in question are 
dead, and the Att’y-Gen’l has thought it necessary to take these 
proceedings in which he must prove the title of the Crown in 
right of the Dominion. The defendants have been in possession 
for more than 20 years since the judgment of 1890.

Whether the Crown could have relied simply on the judgment 
by default of 1890 as establishing the title of the (Town is a ques
tion which I think we are not called on to decide, because in the 
present proceedings counsel for the Crown set up a title w’ .eh he 
stated at the opening of the trial, as follows:—

His Lohdship:— How did the Crown get title to it?
Mr. Hogg:—The Crown got title under the original statutes. The canal 

was constructed under the statute of 8 (leo. IV. and by 7 Viet. ch. 11. That 
statute vested the property in the principal officers of Her Majesty’s On!nance 
in Great Britain: that the lfideau Canal and all its appurtenances became 
vested in the Principal Officers of Ordnance, and remained in that way until 
Confederation, and became part of the property of the Dominion of Canada 
under the Confederation Act. That is the short history of the title, so far as 
the Crown is concerned.

This is clearly erroneous. If the canal and all its appurten
ances remained vested in the Principal Officers of Ordnance until 
Confederation, there is nothing in the 13.N.A. Act, 1807, which 
would have made it the property of the Dominion of Canada.

The B.N.A. Act by sec. 108 provides that “the Public Works 
and Property of each Province enumerated in the third schedule 
to this Act shall lie the property of Canada;” the third schedule is 
headed “ Provincial Public Works and Property to lx? the Property 
of Canada;” the first item in this schedule is “Canals with Lands 
and Water Power connected therewith” and the ninth is “Prop
erty transferred by the Imperial Government and known as 
Ordnance Property.”
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Now, there is no doubt that the Rideau (anal was Ordnance 
Property, and. as such, it appears to this day in the schedule to 
the tnance and Admiralty Lends Act (R.K.C. 1900, eh. 58). 
If, therefore, it penned to the Dominion under the B.X.A. Act, 
1867, it was as Ordnance Property. The legal advisors of the 
Crown have evidently supposed that it passed like ordinary canals 
the Property of the Province under the first enumeration in the 
third schedule of “Canals with Land and Water Power connected 
therewith” This is the only item of the third schedule which is 
printed in the extract from the B.N.A. Act, 1867,given in the print
ed “Schedule of Statutes and Parts of Statutes to lie referred to 
on argument of this Appeal.”

But whether the canal passed to the Dominion under the first 
or the ninth item in the third schedule it would he, of course, an 
essential link in the title to prove that it was at Confederation 
the property of the Province of Canada, ami not only has no 
attempt been made to shew this, but counsel, as appears from his 
statement above quoted, has set up that it then remained vested 
in the Principal Officers of Ordnance.

It does not follow, of course, that because the title which the 
Crown has set up in this suit is bad it has not really a good title. 
1 am certainly aware that there are a numlier of statutes dealing 
with the Rideau (’anal but I do not think it is incumbent on the 
court to search amongst pre-Confederation statutes and other 
evidences of title for the purpose of seeing if a good title can be 
made out. Moreover, there may be points of difficulty and 
doubt arising on these statutes and documents. It would, indeed, 
seem absurd to suppose that the Court should have to deduce the 
title and decide upon its validity independently of either of the 
parties to the suit.

The statdte of the Province of Canada, 19 Viet. eh. 45, can 
scarcely be looked upon as a model of clearness or accuracy. 
If it is to be held to establish that the Ordnance properties of 
which it purports to dispose had been transferred to the province, 
it would seem that this could only be by implication; there is no 
recital to that effect as we find in the Dominion statute, 40 Viet, 
ch. 8, whereby certain other Ordnance property transferred 
directly to the Dominion was disposed of: In the provincial 
statute, on the contrary, there is only a recital of the intention
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that they should Ik* transferred whilst the second schedule to the 
Act, which alone can be material here, is headed “Military Pro
perties in Canada proponed to be transferred to the Provincial 
Government.” The description in the schedule is, however, of 
the most meagre description; indeed it does not seem to deal with 
the canal at all. The schedule is in the following form:—

The Second Schedule.
Referred to in this Act being the Schedule of Military Probities in Canada 

proved to be transfi ried to the* Provincial Government.

Situation Approximate Quantity Description of Buildings
or Military Works.

A. tt. P.
(Amongst the Properties enumerated are)
........................................ City of Ottawa, Barracks.
....................................... Blockhouses and Adjuncts
....................................... of the Canals.

Rideau and
Ottawa
Canals

The canal, it will be seen, is only mentioned as giving the 
“situation” of the properties mentioned in the third column. 
Again are we to suppose that the lands on either side of the canal 
and round the basin and by-wash arc to lx? considered “adjuncts 
of the canal”? Even if they are included in this expression may 
not the Province of Ontario have some claim to these lands?

I am, of course, giving no opinion on any of these points and 
merely mention them as possible difficulties arising on the title 
of the Crown; it is unnecessary to pursue their consideration 
further since 1 hold that it was for the respondent to shew title 
which has not been done. 1 think as I have already intimated 
that the respondent having set up in this suit a title which is 
defective cannot be heard now to say that the judgment given 
by default in 1890 establishes that the title of the Crown is a 
good one.

If the lands now claimed are Dominion property they are 
apparently subject to the Ordnance and Admiralty Lands Act, 
and this might be of importance to the defendants even if the 
judgment appealed from were upheld since the Act reserves 
special privileges to persons in actual occupation of such lands 
with the assent of the Crown. With this, however, we are not 
immediately concerned.

The Crown permitted the defendants or their predecessors in 
title to remain in undisturbed possession for 58 years before
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taking action in 1890 and took no steps to enforce the judgment ( AN|
then obtained during the ensuing 24 years. During this long 8.C. 
lapse of time all parties concerned have died. The form of gov- Hamilton 
eminent of the country lias l>cen repeatedly changed, and the
then newly founds! anti insignificant By-town has liecome a ___
great city, the capital of the Dominion of Canada. Under these F,t,petrickiCJ- 
circumstances, I think the Courts need not hesitate to require 
the strictest proof of a claim to oust the defendants. Failing this,
I think substantial as well as legal justice will have been done 
by leaving them undisturbed in the possession which they have 
so long held.

This is a case in which we may recall what the Privy Council 
lias said concerning the difference in the relation between the 
Crown and the subject in this and in older settled countries.
Such long periods of time as those prescribed in the Nullum 
Tempus Act seem to consort more with the slowly altering con
ditions in the latter, than with those in a country which has 
witnessed such phenomenal changes as Canada during tin* past 
century. Without encroaching on the functions of the legislature 
we may endeavour to mitigate the hardships of a rigorous en
forcement of rules, which change of time and place render oppres
sive.

Holding the; view above stated, it is not necessary for me to 
deal with other points raised at the trial and dealt with in the 
judgment of the Judge of the Exchequer Court. The plaintiff 
not having proved title cannot recover judgment on the claim 
for possession of the lands. The appeal must be allowed and the 
action dismissed with costs.

Davies, J.:—Several questions arose out of this appeal which, Davie*, j.

I confess, I have had some difficulty in solving.
A copy of a plan of a ]»ortion of the Rideau Canal, dated in 

1847,.
shewing the boundaries as marked on the ground of the land belonging to the 
Ordnance at By town (Ottawa) and the part of lot C, Concession C, in the 
Township of Nepean taken from N. Sparks,

signed by Michael McDermott, C.E. and P.L.S., and also by the 
Lieutenant-Colonel and a number of officers of the Royal Engin
eers was apparently received in evidence at the trial, though ob
jections were taken to its reception. A witness proved it to l>e a 
copy of the original plan on file in the Department of the Interior,
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Ottawa, Ordnance Branch, and I do not doubt it was properly
received.

If properly in evidence, it would place beyond doubt the fact 
that the lands in question were part of the GO ft. around the basin 
and by-wash of the Rideau Canal.

The Ordnance stones X. Y. marked O. B. S. on the plan shew 
the by-wash to have extended to Rideau St. There is no evidence 
whatever as to the date when these ordnance Ixnmdary stones 
were placed but they must have lieen so placed liefore the date of 
McDermott's plan, in 1847, and most probably before 184G, the 
date of the statute making clear what part of the canal and its 
adjuncts were retained by the Crown.

But apart from that plan I agree with the trial Judge that the 
oral evidence given at the trial with respect to the locus and the 
by-wash of the canal in conjunction with the several written 
acknowledgments of title made by the defendants and their 
predecessors in title sufficiently establish the title in the Crown 
to the locus in question.

After quoting part of the evidence given by John Little, a 
witness in his 84th year, the Judge concludes, and I agree with 
him, that “the by-wash” in question is “no doubt the creek which 
was referred to by this witness and the cottage in question would 
lie erected on the GO ft.”

The Judge, after referring to and quoting the Ordnance Vesting 
Act of 1843, 7 Viet. eh. 11, providing for the restoration to the 
parties from whom they were taken of the lands taken for the 
Rideau Canal and afterwards found not to lie required and the sub
sequent statute of 184G, eh. 42, 9 Viet., making clear what was 
intended by the previous Act of 1843, namely, that its provisions 
should l>e construed to apply to all the lands at By-town set out 
ami taken from Nicholas Sparks, except

(1) So much thereof as was actually occupied as the site of the Rideau 
Canal, as originally excavated at the Sappers' Bridge and of the Basin and 
By-wash, as they stood at the passing of the Ordnance Vesting Act : excepting

(3) A tract of 60 feet around the said Busin and By-wash, 
concludes

That the Basin and By-wash and the 200 ft. along the canal and the 00 ft 
along the By-wash were retained by the Crown.

I do not think there can be any reasonable doubt of the correct
ness of this conclusion.
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Once that conclusion of fact is reached there cannot remain 
any doubt as to the title of the Crown. The statute, 19 Viet. eh. 
45, of the late Province of Canada, passed in 1856, recites amongst 
other facts that
the Ordnance lands of this province consist at the time of the passing of this 
Act of the several lands, estates and property comprised in the two schedules 
to this Act,

and that Her Majesty had signified Her gracious intention (inter 
alia)
that all such of the lands and other real property comprised in the said part 
recited Act (7 Viet.) as ate comprised in the second schedule to this Act 
annexed, and all title, estate and interest therein res|K-ctively. should be 
tiansfcrred from the said Principal ( ifficers and become re-invested in the Cruicn, 
for the publie uses of this Province.

The enacting clause of this Act carries out specifically the 
expressed intention of the recital and vests all the lands, etc., 
mentioned in the second schedule absolutely in Her Majesty for 
the benefit, uses and puri*>ses of the province.

Among those lands so transferred from the principal officers 
of Her Majesty’s Ordnance and vested in the Crown for the use 
of the province was the Rideau and Ottawa Canals and “adjuncts 
of the Canals.”

I cannot doubt, therefore, that after the passage of this Act 
the by-wash, so called, of the Canal basin extending as far as 
Rideau St. and the reservation of (Ml ft. on each side of it being 
adjuncts of the canal were vested in the Crown for the use of the 
Province of Canada and were transferred by the B.N.A. Act to 
the Dominion.

The Crown, therefore, may, under the evidence given and 
these statutes, lie said to have proved title to the land sued for.

Rut the question at once arises out of the defence of over <W) 
. cars continuous possession set up by the defendants in them- 
sc-ves and their predecessors in title.

The fact of such continuous possession seems to have been 
sufficiently proved and would entitle the defendants to judgment, 
unless the acknowledgments of title made by them in their letters 
to the Hon. Hector Langevin, Minister of Public Works in 1871, 
the Hon. Alexander MacKenzie, Premier and Minister of Public 
Works in 1874 and to Sir John Macdonald, Premier, in 1890, 
together with the judgment by default obtained by the govern
ment on a writ ol intrusion brought by the Crown for the recovery
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of these lands in 1890, together, or any one or more of them, 
operated as an interruption of such possession.

1 confess that upon this question I have had many doubts, 
not indeed as to the meaning and legal effect of these letters as 
an acknowledgment of title in the Crown, because I have no doubt 
whatever that they did so operate, but on the question whether 
such an acknowledgment is sufficient under the Nullum Tempus 
Act to interrupt a possession which the evidence shews was not 
as a fact interrupted.

The actual ixissession of the defendants Mid their predecessor 
in title was never interrupted. They remained in continuous 
ixissession for over the required sixty years and were never ousted 
nor disturlx-d by the Crown.

If it can be held that the provisions of the Heal Property 
Limitations Act relating to acknowledgments of title and the 
effect of such acknowledgments extended to the Crown, ami that 
the Crown could avail itself of such acknowledgments as inter
rupting defendants' ixissession of the lands, then the case for the 
Crown is made out, in my opinion, and the apjx’al should lie 
dismissed.

1 cannot, however, reach that conclusion. The Nullum Tempus 
Act d(x‘s not contain any reference to acknowledgments of title 
as staying the running of the periods of prescription, but it does 
provide that an interruption by entry and receipt of the rents 
and profits by the Crown sliall stay the running of such period. 
It would seem a Ixild step for the Court to add yet another fact 
or incident to those the Nullum Tempus statute expressly men
tions as interrupting ixissession against the Crown. After a good 
deal of hesitation I am unable to say tiiat it should do so; and 1 
agree with the argument that this section of the Heal Projx'rty 
Limitations Act (now sec. 14 H.8.O. 1914 eh. 75) should not lx* 
construed as including adverse ixissession of Crown landh Ixrauso 
that Act had no application to such possession, which is six*cifically 
dealt with by the Nullum Tempus Act.

In the year 1902 the section of the Heal Property Limitations 
Act providing for the effect of an acknowledgment in writing of 
the title of the jxirson entitled to any land or rent by the person 
in ixissession was for the first time declared applicable to “rights 
of entry, distress or action asserted by or on lx-half of His Majesty."

The letters of the defendants on which the Crown relies as
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such acknowledgment, were written years before that statute of (
1902 (2 Edw. VII. eh. 1, sec. 18) was passed; and at the time it 8. C. 
was passed the prescriptive period of 00 years of uninterrupted Hamilton

and continuous possession by the defendants and their predeces- l'.
...... The Kino.sors in title had elapsed. ----

The statutory title of the defendants under the Nullum 
Tempus Act was therefore complete years Indore the1 legislation 
was passed in 1902, unless, of course, it is held that the provisions 
of the Real Probity Limitations Act relating to acknowledg
ments Indore they were expressly mat le applicable to rights of 
entry or action by the Crown can be invoked by the Crown. As 
I have already said, I incline to the opinion they cannot be so 
invoked. Nor can I construe the legislation of 1902 as having a 
retrospective operation upon yxissession which had already 
ripened into and become a statutory title. Whatever may lie 
said in favour of a retrospective ofieration l>cing given to the 
legislation of 1902 with respect to the possession of land which 
had not ri|x*ned into a complete statutory title in the possessors 
or claimants, I cannot yield to the suggestion that jt can have 
such a retrospective operation with respect to a possessory title 
which had so ripened.

It seems clear under the decided eases of Re Alison, 11 Ch. D.
284, and Sanders v. Sanders, It) Ch.D. 382, that where a statutory 
title has once l>een acquired under the Statute of Limitations it 
cannot l>e defeated by any subsequent acknowledgment or even 
by any subsequent payments of rent unless these continue for 
such a period as creates a new statutory title.

The reasoning of the Judges in these two cases in ap))cnl would 
indicate tha, the statutory title so gained was, as stated by 
Jessel, M.R., “a complete title which extinguished the other.”

Assuming that to In* so, then it would seem most unreasonable 
to give a retroactive effect to the statute of 1902 which would 
operate to destroy a complete1 statutory title gained years Indore, 
and resurrect an extinguished one. That certainly goes to destroy 
the argument that the statute is one relating to procedure only.

Then as to the effect of the recovery of the default judgment 
by the Crown before the proscriptive period had elapsed but 
notwithstanding which the defendants continued in possession 
and were not dispossessed I have also entertained some doubts.
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I cannot find any direct authority which gives a different effect to 
a judgment recovered by the ( ’rown on a writ of intrusion from that 
recovered in an ordinary ejectment l>etween subject and subject, 
or which indicates that the former had the effect of interrupting 
the defendants' possession while the latter admittedly has not. 
The l)est consideration I have lx»en able to give the question 
leads me in the absence of authority to the conclusion that the 
mere obtaining of a judgment against the defendant on a writ of 
intrusion without further action dispossessing the defendant does 
not operate to interrupt the defendant’s possession and that to 
do so there must In; an actual dispossession under the judgment 
or an attornment or payment of rent by the party in possession.

For these reasons, I concur in allowing the appeal.
Idinoton, J.—The information of intrusion herein is answered 

by a general denial of all the facts alleged therein and of any 
title in the Crown or possession by it of any of the lands in ques
tion, and by an assertion of title in appellants and possession 
since the year 1832.

The respondent replies, amongst other things, that an in
formation of intrusion was filed against a number of |)ersons 
including predecessors in title of the up|)cllants and judgment 
got by default for the possession of the lands in question and other 
lands in the year 1800.

The respondent put in evidence a certified copy of the pro- 
eeedings in said case including the judgment for default of appear
ance awarding possession to the respondent.

The claim of the respondent is rested thereon and u|M>n an 
alleged statutory title. His counsel, by way of proving the identity 
of the land in dispute with part of the whole included in said pro
ceedings, called a surveyor who testified, according to certain 
plans, filed subject to objection, that the lands in question fell 
within the description therein, and in the information of intrusion. 
u|>on which the judgment for recovery of possession had been 
awarded.

Then- was no evidence adduced relative to the actual survey 
on the ground or to the authenticity of the said plans so filed, or 
that any of them were l>ased upon or practically identical with, 
or in fact formed part of the evidence necessary to maintain the 
alleged statutory title (if any) of the respondent to the lands in



35 D.L.R.l Dominion Law Reports. 237

question. That statutory title depends upon statutes which can 
only o|H*rate and In* properly made effective by the 
or proof of the documents therein referred to and es|M‘cially the 
plan as that
of those (lands) marked and described as necessary for the said pur|siscs on 
a certain plan lodged by the late Lt.-Colonel By, of the Royal Knginccrs. the 
officer then employed in sii|M*rintending the construction of the said.canal, 
in the Office of the Surveyor-!ieneral of the said late Province and signed by 
the said Lt.-Col. By, and now filed in the office of Her Majesty’s Surveyor- 
General for this Province.

We have in the record a plan evidently mat le in 1847. after 
all the said legislation now relied upon, and after the settlement 
l)ctween one Nicholas Sparks and thost1 acting for the Crown. 
We are asked to act upon this plan. But why? 1 am puzzled to 
understand, for the plan which the legislature proceeded upon 
was that of Lt.-Col. By, thus referred to.

There is nothing 1 can discover identifying this plan in 1847 
with said plan certified hv Lt.-Col. By, which assuredly should 
In- taken as the guide1 determining what land respondent might 
claim herein. As already pointed out there is nothing in evidence 
identifying the work on the ground with that of Lt.-Col. By or 
his plan. The case was evidently launched by the officers of the 
Crown in reliance solely upon the force and effect to In* given the 
said judgment, for everything else seems to have been ignored.

Even the acknowledgment upon which the trial Judge rests 
his judgment, was evidently considered of as little importance as 
1 attach to it, for reasons to be assigned presently.

The counsel for the Crown at the trial, after presenting the 
certified copy of the judgment, introduced it and other material 
thus:—

The only other evidence 1 have is the evidence that waa taken on discovery. 
1 do not know whether your Lot > has looked at that.

Mr. Hogg:—Then* are one or two letters or (tetitions that are attached to 
this ancient fyle that I would put in. merely to shew the relations that were 
existing between the government and these peopk- at that time.

The trial Judge found himself unable to attach the importance 
counsel for the Crown evidently had attached to the said judg
ment and the effect thereof.

He therefore accepted as an answer to the claim of continuous 
|H)ssession for GO years, the alleged acknowledgment in writing 
(Oct. 17, 1871).

Even if the only statute invoked by the appellants had con-
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tüined a provision excepting its application and operation in the 
case of such acknowledgments in writing as arc given effect to by 
many statutes of limitation, I should much doubt the efficacy of 
this writing which clearly points to some agreement or grant con
ditionally binding the Crown, in honour at least, to give the an
cestor of the signers a right to purchase at some price to lie fixed, 
and which has never been fixed, and appeals to a record in the 
department at the time of “his settling down here” which I take 
it means, upon the lands in question.

I asked in the course of the argument if any inquiry or search 
had been made relative to said entry or record of the import 
thereof, and was answered by counsel on either side that no such 
search or inquiry had l>een made.

If respondent ever seriously intended to çely upon this or 
other letters as acknowledgments falling within any conceivable 
exception to the operation of the statute we should have been 
told in evidence what the official relation respectively was, of each 
of those to whom such letters were addressed, to the land in 
question so that thereby we might have been enabled to under
stand how either one of them could be held an agent of respondent 
to receive such letters of acknowledgment.

I should lie loath to attach much (if any) importance to such 
a document without the fullest information at least on the part 
of the Crown relative to the imi>ort of what such claim as made 
therein implied, and how it could Ik* treated as an acknowledg
ment taking away the rights acquired by the statute.

There are in the record two other letters from one of the same 
parties, and a descendant, and others, addressed respectively in 
1874 and 1890 to the Premier of Canada for the time Ix'ing, upon 
the question. Strange to say there does not appear according 
to the record to have been any reply made to any of these letters.

It is to me inconceivable that these several letters should go 
unanswered and if answered that there is no copy of record of 
reply thereto.

The only reason 1 can assign for the non-production of the 
replies, is that counsel did not think it conceivable at the trial 
that the Crown could properly rest its case upon either that 1 
have quoted, or the others 1 refer to.

With the greatest respect for the trial Judge I am unable to 
give that effect which he has given to the letter above quoted.
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I understand how easy it would l>e for him and those arguing, 
accustomed to the consideration of acknowledgments as a usual 
part of statutes of limitations, to overlook the fact that their 
utility in the way of answering any statute of limitation is depend
ent upon whether or not the statute* of limitations in question has 
made* any acknenvleMlgment a bar to the* operatiem of the statute* 
or an exception therefrom.

The statute invokes! in this case* is the* Nullum Tempus Act 
of 1709,9 Geo. III. ch. 16, of which the* first part of the* first section 
there*of seems in itself complete, anel reads as follows:—

Whereas an Art of Parliament was made and passed in the Twenty-first 
year of the Reign of King Janus the First, intituled, An Act fur the general 
Quiet of the Subjects against all Pretences of Concealment whatsoever; and thereby 
the Right and Title of the King, His Heirs and Successors, in and to all Manors, 
Lands, Tenements, Tythee, and Hereditaments (except Liberties and Fran
chisee) were limited to Sixty years next before the Beginning of the said Session 
of Parliament; and other Provisions and Regulations were therein made, for 
securing to all His Majesty’s Subjects the free ami quiet enjoyment of all 
Manors* Lands, and Hereditaments, which they, or those under whom they 
claimed, respectively had held, or enjoyed, or whereof they had taken the 
Rents, Revenues, Issues, or Profits, for the Space of Sixty Years next before 
the Beginning of the said Hessien of Parliament: And whereas the said Act is 
now by Efflux of Time, become ineffectual to answer the good End and 
Punaise of securing the general Quiet of the Subject against all Pretences of 
Concealment whatsoever: Wherefore la* it enacted by the King's Most 
Excellent Majesty, by and with the Assent ami Consent of the l.ords Spiritual 
and Teni|K)ral, and the Commons, in this present Parliament assembled, and 
by the authority of the same, That the King's Majesty, His Heirs, or Succes
sors, shall not at any Time hereafter, sue. inqicach, question, or implead, any 
Person or Persons, Bodies Politick or Cor|Mirate, for or in anywise concerning 
any Manors, Lands, Tenements, Rents, Tythes, or llereditaments w hatsoever 
(other than Liberties or Franchises) or for or in any wise concerning the Rev
enues. Issues, or Profits thereof, or make any Title, Claim, Challenge, or 
Demand, of, in, or to the same, or any of them, by reason of any Right or 
Title which hath not first accrued and grown, or which shall not hereafter 
first accrue and grow, within the Space of Sixty Years next before the filing, 
issuing, or commencing, of every such Action, Bill. Plaint, Information, Com
mission, or other Suit or Proceeding, as shall at any Time or Times hereafter 
Ik* filed, issued or commenced for recovering the same, or in res|H*ct thereof; 
unless His Majesty, or some of His Progenitors, Predecessors, or Ancestors, 
Heirs, or Successors, or some other Person or Persons, Bodies Politick or Cor- 
porate, under whom His Majesty, His Heirs, or Successors, any Thing hath 
or lawfully claimeth, or shall have or lawfully claim, have or shall have boon 
answered by Force and Virtue of any such Right or Title to the same, the 
Rents, Issues, or Profits thereof, or the Rents, Issues, or Profits of any Honour, 
Manor, or other Hereditament, whereof the Premises in Question shall be 
Part or Parcel, within the said Space of Sixty Years; and that the same have 
or shall have been duly in charge to His Majesty, or some of His Progenitors,
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Predereeeom, or Aivu-etore, Heirs, or Sueeessors, or have or shall have stood 
tm-M/rr of Record within the said Space of Sixty Years.

There would seem no exception to this taking away of any 
right of action except those specified therein of which neither such 
like acknowledgment as relied uikjii nor any former action for 
mere recovery of jxtssession is one.

The judgment in question was merely for possession and 
nothing else was prayed for except the costs of suit.

It was entered April 14, 1890, and a writ of hab. fac. pox. was 
issued thereon the same day. Nothing further was done till Jan
uary Hi, 1902, when an order was made by the late Burhidge, .1., 
then Judge of the Exchequer Court, directing that a writ of pos
session do issue out of said Court. That is followed by a præeijK» 
for a writ of possession. Whether issued or not does not appear. 
The record is thus < ‘ ted so far as we know. Now assuming
the foregoing quotation from the Act to Ik* as it seems self-con
tained, how can the said judgment and such acts as done there
under (which in no way interrupted the adverse possession of 
those under whom the appellants claim) lie said to answer the 
clear ami imperative language of the section so far as barring any 
right to bring an action?

The statute makes no provision for an acknowledgment of 
any kind save in the way and form expressed in the specified ex
ceptions in the Act.

The Real Property Limitations Act of Ontario in force at that 
time and in all subsequent re-enactments or revisions thereof 
down to 1902, contained in a section thereof a distinct provision 
for an acknowledgment in writing lx-ing “deemed according to 
the meaning of that Act to have lx*en the possession of the person 
to whom given,” but that cannot Ik* presumed to Ik* available for 
use under the Nullum Tempus Act. That section in R.S.O. 1897, 
was numlKTwl “ 13.”

The whole of the said Real Property Limitations Act is clearly 
intended to apply only to eases as lx*twi*cn subject and subject, 
except some provisions dealing with some easements and profits. 
Its various editions, as it were, throughout all the time in question 
down to 1902, remained as regards these exceptions, and 1 think 
in other respects relative to the effect of acknowledgments in 
writing, exactly the same. The secs. 34 to 39 inclusive in R.S.O. 
1897, and what is referred to in the sec. 42 thereof, shew what

30
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these exceptions cover. These exceptions fail to touch such land 
as in question herein. These sections arc. moreover, instructive 
as shewing how the acknowledgments in writing which have been 
relied on must Ik* conceived and framed. The language which 
might meet the requirements of sec. 13 in R.K.O. 18V7, might fall 
far short of lieing useful under these secs. 34 and 35, or sec. 42.

The language of the Act as to acknowledgments enlarging or 
preserving the rights of mortgagees or mortgagors is again of a 
different nature and illustrates the intention to confine such kind 
of legislation strictly to that lieing dealt with and the relation 
lietween those thus specified.

The fact that it was found thus necessary to define wherein 
the Crown should and should not Ik* affected seems, if anything 
needed, to exclude all else having relation to the Crown as beyond 
the scope of the Act.

I shall revert presently to the later development in legislation 
and to the question of acknowledgment in this regard.

I, meantime, submit that as the said acknowledgment could 
have no effect when given, it could not he made effective after the 
full (>0 years had run which gave appellants an absolute bar to 
this action, we are not much concerned with such development.

The truth is that a statute of limitations is nothing more 
or less than a definition of circumstances under which the Courts 
are forbidden to aid him who otherwise would Ik* entitled to seek 
their assistance* to recover for him his money or his property.

And what one Act of that kind may provide is of little help 
in the case falling under another such Act unless clearly intended 
to Ik* read together.

There is, as the result of legislative development, now usually 
added to that negative conception, some provision for vesting in 
him who has enjoyed possession of land for the time specified, 
the title thereto which is to Ik* recognized by the Courts.

The ideas I am suggesting and seeking to give expression to 
are perhaps lx*ttcr and certainly more concisely expressed and 
illustrated by Lightwood in his work on Time Limit of Actions, 
ch. 1, as follows:—

Prior to the year 1833 a right to recover land might he barred either by 
Statute of Limitations (32 Hen. 8. c. 2, which harm! real actions, such as the 
writ of right and novel disseisin, and 21 Jac. 1.. c 16, which barred ejectment), 
or by the o|N*rution of the Statute of Fines (4 Hen. 7, c. 24).
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1 1» Statut.- of Kiwi both bam-ii the remedy awl extinguislieil the right; 
tin Slat uhi of Until at ion only barred the remedy : //uitf v. Burn (1702), 
2 Salk. 422.

Hearing nil these cousitlerations in mind and the facts as 
proven anti fount! Iiy the trial Jlitige and indeed not seriously 
disputed, tliat the appellants and those untler whom they claim 
have been in undisturbed possession since some time in 1832 the 
jtart of see. 1 of the Nullum Tempus Act which I have quoted 
altove, anti the author already referred to at p. 143 of his said 
work aptly calls the negative or limiting clause of the Act, seems 
a complete liar to the respondent's claim to relief herein.

That liar was complete 1 take it by the end of 1892. What 
possible right can the Court have to rely on something not ex
pressed in the statute?

I might let the matter rest there by concluding with the result 
that the appeal should be allowed with costs. But it is due to 
the trial Judge’s opinion on the point of acknowledgment that I 
should present a number of considerations, which have occurred 
to me, more or less liearing thereupon. I have already pointe.I 
out why I think acknowledgments in 1871 could not fall within 
the Ontario Real Property Limitations Act.

10 years after the fiO years in favour of the appellants had run. 
the Ontario Legislature, by 2 Edw. VII. ch. 1, sec. 2, enacted as 
follows:—

2. The enactments lieerribcii in the schedule to this Act are hereby re- 
liealed. but as reganis the ltn|*-rial statutes, if and, an far only ae the Batm
an- in force and within the legislative authority of this Province.

The Nullum Tempus Act, 9 (leo. III. ch. 16, is one of those 
mentioned in the schedule referred to anti the note therein i< 
“substituted for this. See sections 17-20 of this Act.”

In the sections thus referred to is contained a new cotie as it 
were relative to the lands of the Crown anti actions to recover 
same.

In suit-sec. 4 of sec. 18 provision is math- for an acknowledg
ment in writing taking lands out of the statute and giving a new 
point from which time is to run.

That legislation was in turn superseded and repealed . In tin- 
process of the revision of the Ontario statutes sometimes such 
tentative legislation appears and disappears.

The final result woultl seem to be tliat in preparing the Limita
tions Act the revising commissioners in 1910 seem to ltave in-
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corporated into that Act the substance of that legislation of 1902, 
by enaeting by sec. 2 the provision that in this Act “action" shall 
include an information on Ix-half of the Crown ami in sec. 4, suli- 
sec. 2, the section providing for an acknowledgment in writing and 
many others of the Act are made applicable to the Crown.

I cannot imagine that it ever was intended by anyone that 
this provincial legislation was intended not only to Is' retroactive, 
but also to affect the rights of any one in his relations to the Crown 
on belialf of the Dominion.

Nor can I think that, even if any one so intended it should 
affect the said relations, it would be successful unless adopted by 
parliament.

Of course so far as the Crown on behalf of the Province of 
Ontario was concerned, or may now lie concerned, and the rela
tions between it and Ontario subjects of the Crown in that la-half, 
I assume it was quite competent for the Ontario legislature to 
re|ieal the Nullum Tempus Act so far as it liail any force and effect 
in Ontario.

I cannot find that the Dominion Parliament in any way ever 
meddled with the Nullum Tempus Act or enacted anything to 
make that local legislation applicable in the relation la-tween 
Crown and subject.

Hence I am of the opinion that any Ontario legislation giving 
the Crown the right to receive acknowledgments in WTiting, as 
if efficacious to affect the Nullum Tempus Act independently of 
the Dominion Parliament, would be ultra vires.

But it seems to me that all that legislation is by 3 & 4 Geo. V. 
ch. 2, sees. 6, 7, 8, and 9, expressly rendered inoperative so far as 
it concerns the rights of such parties as, these appellants, whose 
rights to plead in bar herein the sixty years possession, had matured 
before any such legislation as Ontario’s legislature liad in any of 
these ways enacted.

The case of Gauthier v. The King, 33 D.L.R. 88, 15 Can. Ex. 
444, illustrates wherein provincial law is to I* administered in 
the Exchequer Court and when discanled.

.Another question of some difficulty to me is the effect of the 
recovery of the judgment in 1890 in its bearing upon the rights 
of the appellants when we consider the effect of the affirmative 
clauses of sec. 1 of the Nullum Tempus Act.
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Although hol<iing, for the reasons already given, the first clause 
of said section conclusive as to this action, yet there may be some
thing arguable in the effect of the words
no verdict, judgment. decree, judicial order upon hearing or sentence of Court 
•hall hereafter he had or given, in any action, bill, plaint, or information in 
any of Hie Majesty's courts at Westminster,
etc., etc., which appear at the end of the last clause of the whole 
section, on their U-aring upon the validity of the title supposed 
to have lieen transferred by the second clause.

The question arises whether these words imply that the title 
of the Crown must have been tried and found by such Court. 
I submit that no mere default judgment for want of appearance 
according to modem practice could ever have lieen in the con
templation of the parliament which 150 years ago framed this 
enactment.

In the case of Att'y-den'l v. Parson*, 2 M. & W. 23, it was 
objected that the title could not l>e proved in a case of Information 
of Intrusion but first fourni by inquest of office when the defendant 
had been for 20 years in possession. The Court held not, but 
seems to have assumed that under 21 Jae. 1, eh. 14, sec. 4 (c), the 
title must be proved in such a ease as it was. And Alderson.li, 
referred to Manning's Exch. Prac. 198.

See the case of Att'y-ilen'l v. Mitchell, Haves Ir. Reps. 551, 
and case on page 88.

The possession is theoretically assumed at common law to In
in the Crown as exemplified by the authorities: Co. Utt. 41 b. 
57 b; Vin. Abr. Prerog. 2, 4; Bac. Abr. Prerog. E.6; Elvis v. Arch
bishop of York, Hob. 322, which were relied upon in argument in 
the caseof Doedem. Watt v. Morris, 2 Bing. N.S. 193; 2 Scott 276, 
and apparently conceded but contended the King is put to his office 
found, citing Com. Dig. Prerog. D., Heynel's case, 9 Rep. 9‘xz.

The case decided nothing touching what I am concerned with 
here but its argument and view of the Courts is suggestive of 
much to be l>ome in mind here.

Brown in Limitations as to Real Property, p. 90, says:—
On an intrusion upon the Crown the actual (logecesion ia acquired by the 

intruder (Plowd. 546) and after 20 years, continues in him “until the title 
haa been tried, found or adjudged for the King” (21 Jac. 1, c. 14 (K); 15 Car. 
1, c. 1, but in point of law the ixwecaaion with respect to the nature of the 
remedy, ia etill considered to be in the Crown (l)oe d. Wall v. .Worn*) and a 
grantee from the Crown after the intrusion is in no better or more- favourable 
position than the Crown itself, and muat recover such potwesHion by a simitar
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remedy through mid in the name of the Crown, and cannot recover by eject
ment in his ow n name l ib.).

Light wood on Time Limitation», wherein is contained almost 
the sole attempt at any analysis of section 1 which I have found 
among the many text writers 1 haw consulted, at pp. 147 et §eq.t 
says:—

There follows in the Knglish Act a third clause which, like the first two 
clauses, was copied from 21 Jac. 1, e. 2. anil was intended to secure the pos
sessor who had held adversely to the Crown for 60 years against |iersons claim
ing under the Crown under grants of prctenced titles or, to use Lord Coke’s 
words, "against patentees and grantees of concealments, defective titles, or 
lands not in charge, and all claiming under them." A benelicial law, he calls 
it, both for the Church and the Commonwealth, in respect iff the multitude 
of letters patent and grants of these natures and qualities, but it had become 
olfsolete before the date of the Knglish Act, in which it was needlessly intro
duced. It is not found in the corres|ionding Irish enactment (48 (leu. III., 
ch. 47).

The first clause of sec. 1 is negative and exclusive of the right and title 
of the King; the second is affirmative and establishes the estate of the subject 
(3 Inst., p. 190). In effect, the second corrcs|Minds to sec. 34 of the R.P.L.A., 
1833, which extinguishes the title against which the statute has run. “These 
distinct clauses," said Blackburn, M.R., in Tulhill v. itogern, 1 Jo. and Lat. 
62, "had objects perfectly different."

The first was a limitation to the suit, anil barm! the remedy of the Crown; 
the second, by confirming for all time thereafter the estate had or claimed by 
the subject and enjoyed for sixty years, against the Crown's title, barm! and 
extinguished that title ami transferred it to the subject.

It seems to me that these and other indications as well as the 
nature of the proceedings in such an action—and for that matter 
in any other action—at the time of this enactment—forbid the 
thought that such a proceeding taken, and ended in the record 
More us, as result thereof in 1890, was something quite foreign 
to what is required by the words I liave quoted from the third 
clause of see. 1 of the Nullum Tempus Act.

Indeed the language used in many of the authorities I cite, 
and to be found suggested by others cited therein, indicates that 
the use of an information of intrusion for the mere pun>ose of a 
recovery of possession would formerly liave lieen considered an 
improper proceeding and suggests a doubt, if the proceedings 
leading up to the alleged judgment by default were not entirely 
misconceived if intended to fulfil such a purpose as tliat now in 
question, or as having anything to do with what was contemplated 
by said section.

In Friend v. Duke of Richmond in 1607, Hardres, 400, at p. 
401, it w'as said by Hale, C.B., that:—
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The judgment in intrusion is not in the nature of a seisin or possession, 
but only “quod paru committatur el capialur pro .fine ” And upon that an in
junction issues for the possession against the party himself and all claiming 
under him. And though a petition of right lies against the King in this case, 
yet when the King has grunted the land over, an entry may be made u|mn 
his patentee. Nor does an information off intrusion suppose the King out of 
possession, for that would be contrary to the purport of the writ, which 
sup|K)seth that the party intruded U|»on the King's (Mjssession.

.See Robertson's Civil Proceedings by and against the Crown, 
p. 177, under head of Information of Intrusion to end of chapter, 
p. 185.

Chitty on Prerogatives also has, on p. 380, the following:—
These lands shall be held on the usual tenures, etc. Usual fee-farm rents 

confirmed. Putting in charge, standing in*u/*r, etc., good only when on 
verdict. Demurrer or hearing, the lands etc., have been given, adjudged, or 
decreed to the King.

See also Burton’s Exchequer Practice, p. 223 of vol. 1 ; Brown’s 
Ex. Prac., p. 10, and cases cited; and the cases of (!rcathead v. 
Bromley, 7 T.R. 455; Langmead v. Maple, 18 C.B.N.8. 255, and 
especially the dictum of Willes, J., p. 270 and top 271, that:

It is not sufficient to constitute re* judicata that the matter hail been 
determined on; it must appear that it was controverted as well as determined

and Thorp v. Facey et al., in 1866, 1 H. & R. 678, judgments by 
Erie, C.J., Willes, J., and Smith, J., not as printed in case herein, 
and see Manning’s Practice, liages 98 et seq.

I submit that a careful consideration of all implied in the 
authorities referred to in the said several text writers, and cases 
I cite, leads to the conclusion that the judgment relied upon does 
not fall within the meaning of that section.

The judgment therein referred to is one to lie recovered in 
Westminster Hall. Without pressing that unduly, it is to be 
observed that in the case -of Att'y-Geril for New South Wales v. 
Lore, [1898) A.C. 679, when the Court above held the statute to 
be in force in New South Wales against the contention that there 
was no such office as contemplated by the language of the excep
tion, that Court said (p. 686) that the only result would lx* that 
there is nothing upon which the exception preserving the Crown's 
right could operate, but certainly would not cut down the enact
ing part of the statute.

Without pressing that too far it may be held that the judgment 
contemplated is one resulting from proof, not given in the pro
ceedings in question in 1890, but which would become inevitably
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necessary liefore a judgment could have been entered as herein, 
not only 20 years hut 58 years after the statute had In‘gun to run 
against the Crown.

I think the cases relied upon by Cassels, J.,as to the effect of 
a judgment in ejectment are conclusive as against a proceeding 
which was nothing hut one for default of appearance in ejectment. 
Changing the name of a thing has no legal effeet or at least dtouid 
have none. The information in question was nothing hut an 
ejectment suit.

1 desire to make that position clear for an information of 
intrusion has been, when properly brought for the recovery of 
damages, or of rents and profits, aptly comparée! to an action of 
trespass quare clausum frégit. It may !>e conceivable that such 
an action might be proceeded with by such ex jxirtc proceedings 
as to prove the title and bind. Possibly the same might take 
place in the proceeding to judgment in an information of intrusion 
and it apjiearing there had been no adverse possession for 20 
years, a judgment by default might stand good.

I gravely doubt the efficacy thereof in face of the dictum of so 
great a lawyer as Willes, J., quoted above,as to the necessity for 
the issue being controverted.

But in any event if possession had run over 20 years, I think 
it should not stand unless some proof adduced of the title even if 
the proceedings ex parte.

It must lie understood I am shaking of something that may 
operate under or as against the Nullum Tempos Act.

I repeat all this does not touch the right of appellants in this 
case to have this information dismissed but merely the question 
of what their rights may lx* when that lias lieen (if ever) done.

Another question has weighed much upon me by reason of the 
stress laid both in the Court lielow and liefore us on the case of 
Magee v. The Queen, 3 Can. Ex. 304, when the late Burhidge, J., 
gave judgment for the Crown.

A perusal of that case suggests that we should liave had the 
facts there proven gone into and proven here. Of course we can
not accept or act upon what appears therein as statement of fact, 
yet when one lias lx«en invited to read such a recital of fact it 
liecomes painful to suspect therefrom that if we luid been as fully 
supplied with facts as the Court was in that case and a trifle more
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auggeatial thereby, we might be induced to conclude tliat the title 
if Ntill outstanding in any one but apiwllanta Imd |mas<al to the 
Crown on Iwhalf of ( hi tarn).

It docH aeem a very remarkable thing that though the only 
mason alleged for thia land having (if ever) lieen aequired on 
liehalf of the ( 'rown, war that it war intend» d to nerve the pur|>oae« 
or uses of a canal, yet no one haa ever felt under the neceaaity of 
uaing it for that purpose iluring all the long perioil it haa I wen 
auppoaeil to be the property of the Crown.

It ia quite dear that uniier aec. 108 of the B.N.A. Art all tliat 
panard to the Dominion wae what could fairly lie aaid to be 
then part of that in the aidiedule refermai to therein, and deaerilwd 
aa “canals with land ami water power connected therewith." 
If landa had Iwen 90 yeara ago aup|xwe<l to be needed |wrhapa for 
contractera building the canal, but in truth uaclcea for the canal 
aa auch, I cannot think they paaaed to the Dominion.

Indeed 1 am of the opinion that landa acquire»! by the Crown 
on behalf of any of the confederate»! provincea for purpoaea of any 
canal, but which lm»l ohviouaiy always Iwen or become uaeliTia in 
tliat connection, remained at Confeih-ration the property of the 
Crown on Iwlialf of the province ao concerned.

It rr»|uirea some straining of the imagination to discover how 
lamia that lia»! remaine»! for 33 yeara Iwfore the Confederation 
Act in the possession of people who never lia»! anything to do with 
the canal in question, could then, in I8titi, Iw pro|wrly describe»! 
as lamia connected therewith.

Am! aa Iwaring upon the suggestion that tlieae landa never 
lui»! any connection in fact with the canal, it may Iw observial 
tliat the letter treated by the judgment Ixdow aa an acknowledg
ment seems to liave Iwen prompted by some proposition to acquir»' 
them as a site for a St. George's Hall within 5 years after Con
federation. Wliat hail happened their uae for the purposes of the 
canal? Is this in a letter ao much pressed on ua not rather sug
gestive tliat those concerne»! had applied to the wrong Crown?

And when we are told nothing more tlian we find in evidence 
herein 1 am unable to underataml how such a claim can be main
tained.

1 cannot in fan- of these ami many other peculiarities of thia 
case, assent to the proposition Huit the landa described in the
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information art- part of thorn la-longing to the n -|xMuinit or that 
they ever la-longed to the Crown, on Itehalf of the Dominion, if 
at all.

We have put forward in the 9 Viet. eh. 42, «ee. I, something 
to indirate that the lands round the canal liasin ami hy-wash 
intended to lie of use for the canal had liecn “freely granted by 
Nicholas Sparks" but when or how lias not lieen shewn.

Time had run in favour of the first adverse jmssessor of the 
land in question (under whom appellants claim) at least li> years 
before then.

The words “freely granted” are of very doubtful inqiort and 
may mean much or little when the story of the surrounding facts 
and circumstances are forthroming to give them a clear, vivid 
meaning.

If Sparks had the fee simple then vested in him when adverse 
ixwsession first taken by the predecessors of apjs'llants, or there- 
alxiut, then there was an adverse title as against him started 
running which for aught we know may liave ri|x-ned long la-fore 
anything done on the part of the Crown to stop its running.

It is not necessary I should try to follow Hits further for the 
necessary material is not la-fore us.

I suggested in the course of the argument tliut the words 
“Provided no buildings-he erected thereon" in the first section 
I have just now referred to, might well liave la-en used as words 
of di-seription and designed for the express punaises of protecting 
such people as Cousens.

Kvidently then- were others posst-sia-d of buildings on land 
squatted on, left undisturla-d till the gniwing city needed a new 
street, and liasin and hy-wash Inul long tlisapia-ared.

The mi-agn- evidence in the way of historical inquiry falls far 
short of what I imagine might liave la-en adduced, as it seems to 
liave las-ii, in the ease of Magee v. The Queen, 3 Can. Kx. 304, 
and might have lightened up much.

There an- some conclusions reached by Burbidge, J., which 
on the facte as presented in the n-|airt of that case, do not appear 
to me self-evident.

The suggestion that the acknowledgment in 1870 or the judg
ment in 1800 might well furnish some evidence of a title independ
ently of their value under the statute, seems to me quite untenable.
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In regard to the former there is theoretically, in one view, if the 
evidence had been adduced, no doubt of the title of the Crown, 
or in the other caae of ite potweiwion.

They add nothing in either way. The queation is «imply 
whether the Limitations Act applicable has been stopped running 
thereby which I say it has not, because neither one of these things 
which might so operate has Ix-en proven.

Mr. Hogg very properly, as counsel, abstained from entering 
upon a part of the later history relative to the judgment which 
does not appear in evidence and possibly, if 1 understood him 
correctly, he only surmised a probable explanation. Yet I cannot 
understand why we should be asked to permit a recovery upon 
a judgment (for that is what it comes to) which, for some myste
rious reason, if ever worth anything, cannot now be enforced in 
the ordinary way.

Appellants submit it lute in law become spent. I am curious 
to know if it ever was in law worth anything.

1 think the appeal should be allowed with costs tliruughout,
Durr, J.—I do not think it is necessary to decide the question 

whether or not there is sufficient evidence that the property in 
question is within the area acquired by the Crown under the 
authority of 8 Geo. 1V. ch. 1, or vested in the Crown by force of 
7 Viet. ch. 11, sec. 29. I shall assume that at the lime the appel
lant's predecessor in title went into possession and erected a log 
hut upon the lot in 1832, a tract including this lot had been “set 
out and ascertained" in compliance with the provisions of the 
first mentioned statute as land required as a site for the Rideau 
Canal and its accessories. The question of substance is whether 
the appellants are now entitled to succeed in the litigation on the 
ground that the suit instituted by the Crown is barred by the 
Nullum Tempus Act, 9 Geo. 111. ch. 16. In that enactment by 
the preamble it was recited that certain provisions and regulations 
had been made by 21 Jac. I. ch. 22:—

Fur securing to sll His Majesty's subjects the free and quiet enjoyment 
of all manors, lands, and hereditaments which they or thuee under whom they 
claimed respectively had, held, or enjoyed, or whereof they had taken the rents, 
revenuee, issues, or profits for the space of sixty years next before the begin
ning of the said eeeeion of parliament ; And altéré as the said Act is now by 
efflux of lime become ineffectual to answer the good end and purpose of 
securing the general quiet of the subjects against all pretences of coneeabnent 
whatsoever.
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TV statute then proceedit to enact that:—The Crown shall 
not buc any perron for or in any wire concerning any lamln or 
hereditament* (other titan liberties or franchises), or the rents 
ami profits thereof, by reason of any right or title which lias not 
first accrued within 60 years next liefore the (simmencement of 
the suit, unless the Crown or it* predecessors in title liavc Iteen 
answered by force of any such right or title, the rents or profits 
thereof (or the rents or profits of any honour, manor, or other 
hereditament whereof the premises in question are part) within 
the said spate of 60 years (or tliat the same have Iss-n duly in 
charge to the Crown or Itavc stood inrnper of record within such 
spate); anti tlien follows a clause definitely establishing the title 
of the subject who shall have “held or enjoyed" any lands in 
respect of which His Majesty claims any title which did not first 
art-rue within the spate of 60 years la-fore the commencement of 
the proceedings.

It is undisputed that the ap|a-llants anti their predecessors 
liavc in fact been in actual occultation anti in fact Itave used ami 
"enjoyed" the land in question since the year 1832. To all 
appearance they have during that peritai acted in res|a-ct of the 
lantl as if they were the owner*. They have, for example, math- 
improvement a* they have seen fit ami have |taitl all the taxes. 
PrimA fade, therefore, there is a clear case of 60 years' holtl-ng 
and enjoying attracting the la-nefit of the Nullum Tempus Art. 
Certain arts of the appellants anti their predecessors are, however, 
relied upon as shewing that this occupation is not of such a char
acter ns to entitle them to the benefit of the statute.

First it is argued that a letter written in 1871 and a petition 
filed in 1890 constitute acknowledgment* of title which an- said 
to interrupt the running of the statute. As to the letter of 1871, 
with great respect to the learned trial Judge, 1 think it docs not 
amount to an acknowledgment of title in the Crown. The letter 
contains a declaration that the rights of the writers "cannot Is- 
alienated" and in view of tliât I do not think the letter can bo 
regardetl a* an acknowledgment of title. The ]x-tition of 1890 
goes further ami if 1 hail considered it necessary to pass upon the 
question 1 should Itave had some difficulty in deciding whether 
or not that petition read alone contains ait arkitow hslgmcnt of 
title within the meaning of the Heal Property Limitations Act 
(C.S.U.C. ch. 88, sec. 15; H.S.O. 1887, eh. 3, see. 13). 1 do not
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find it necessary to deride this point because first, the petition of 
1890 must l*‘ read with the letter of 1871, and the petition of 1874, 
in both of which documents the petitioners asserted they were 
entitled to possession of the property and, secondly, I «‘cause, in 
my opinion, a mere arknowleiigment of title was not, at the time 
then1 alleged acknowledgments were given, sufficient to interrupt 
the running of the Nullum Tempus Art.

The provision of the Real Property Limitations Art above 
mentioned, is a provision enacted in 4 Wm. IV. (ch. 1, sec. 26) 
with reference to the limitations estaolished by that statute. 
That statute effected various riianges in the older law; for ex
ample. the doctrine of "adverse possession ” was so much mollified 
that it might almost lie said to have lieen abrogated ; and the right 
to preserve title by "continual claim” was alsilished. Acknow
ledgment of title in writing, however, it was explicitly declared, 
should interrupt the running of the limitations thereby estais- 
lished. The limitation created by the Nullum Tmpus Art was 
not within the contemplation of the enactment by which this was 
accomplished, and I do not understand u|x>n what ground it ran 
lie held that this provision is available in the present proceedings.

Counsel relied upon secs. 17 and 18, rh. 1 of the Ontario 
Statutes, 1902. Sec. 17 is in effect a re-enactment of the first 
section of the Nullum Tempus Act. Sec. 18, (4), is a provision, 
the effect of which is to interrupt the running of the statute in 
the case of acknowledgment of the title of the Crown in writing. 
The argument is that by force of sec. 18, (4), the so-called acknow
ledgments are an answer to these proceedings. That argu
ment must lie rejected la-cause the effect of the second clause of 
the first section of the Nullum Tempus Act taken together, is to 
establish the title of the subject on the expiry of the prescribed 
periial, and there is nothing in the Ontario Statute of 1902 to 
indicate an intention on the |>art of the legislature that this 
statute should operate to divest a title acquired More it was 
passed—the statutory period I laving in this case expired 10 years.

These so-called acknowledgments, however, have some relev
ancy in relation to another question which must lie dealt with, 
and that is the broad question whether or not the land was “held 
or enjoyed" by the appellants and their predecessors in such a 
character as to attract the Iwnefit of the Nullum Tempus Act. 
The question is: Have the appellants and their predecessors
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“'eW or enjoyed " the land as contemplated by the statute for a CAW‘
pen d of 60 years since the right of the Crown to take proceedings K C.
by i formation of intrusion which is now asserted first commenced? Hamilton

The Crown cannot lie disseised by a mere intrusion. The Thi 
occupation, the holding or enjoying, therefore, contemplates! by 
the statute as attracting the lienefit of its provisions cannot Is* 
technically possession; but it seems reasonable to read the statute 
as contemplating such occupation as, if the question arose Is-tween 
subject and subject would constitute civil possession as against 
the subject-owner. On this assumption two elements are involved 
in the occupation required, exclusive occupation, in the physical 
sense, "detention," and the animn* /sswndcndi, that is the inten
tion to hold for one's own lienefit which, lie it olwerved, is pre
sumed to exist from the fact of "detention" alone. Given an 
occupation possessing these features the statutable eonditions are,
I think, fulfilled.

The first element is admittedly present. Are there circum- 
stanees disclosed by the evidence which rebut the presumption 
of the existenee of the animus pmndenAif The answer to this last 
question turns upon the point whether or not the land was "held 
or enjoyed" in a character inconsistent with the existence of the 
intention on the part of the occupants to hold for themselves?
The circumstances to he considered are chiefly those dixclosid by 
the letters and the petitions of the appellants and their prede
cessors.

The following relevant facts may lie inferred from the state
ments in these letters which, of course, an- properly in evidence 
as admissions against the appellants. First, that ('ousens, under 
whom the appellants claim, went into possession by the permission 
of Colonel By, in 1832. Secondly, that a dwelling was crectisl by 
Consens which he and his family occupied until the time of his 
death, and afterwanls by his descemlants, and various improve
ments were made by him. Thinlly, that applications from time 
to time were made, whether liefon- or after Cousens's death does 
not appear, to purchase the property and that the answers were 
to the effect that the property was required for the purposes of 
the canal. Fourthly, that in 1871 a letter was written by the 
appellant Susan Hamilton requesting a deed of the property and 
explicitly laying claim to a right to retain it on the ground of
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possession. Fifthly, a petition was presented to the Government 
on the 10th August, 1874, by the same appellant asking in view 
of certain contemplated Government improvements that her 
“right" in the property be protected and that a legal title lie 
granted to her. Sixthly, that in 1890 the Crown having commenc
ed proceedings by an Information of Intrusion, the same appellant 
presented to the Government another petition throwing herself, 
as she said, upon the clemency of the Government but making 
no claim to any right sufficient to afford a legal defence to the 
proceedings taken by the Crown.

With regard to the circumstances under which possession was 
taken by Cousens, one must not overlook the fact that the statutes 
above referred to and particularly the Act of 7 Viet., shew un
mistakably that the title to this property, which ex hypolheti 
formed a part of certain land owned by one Nicholas Sparks, was 
in dispute between Sparks and the officers having charge of the 
construction of the canal a very short time after possession was 
taken by Cousens; a dispute which was not settled finally for 
something like 10 years. The bare facts that Cousens went into 
possession with the permission of Colonel By and tliat the lands 
subsequently, by force of 7 Viet, became vested in the Crown for 
the purposes of the canal are not sufficient to shew that Cousens' 
occupation was an occupation on behalf of the Crown. They are 
not sufficient in themselves to repel the presumption arising from 
the character of the occupation as indicated by the conduct of 
Cousens himself in erecting a house, making improvements and 
paying taxes. There is the additional circumstance to be con
sidered in connection with this, that sec. 29 of the Act 7 Viet., in 
confirming the grant from Sparks of a strip of GO ft. “around the 
basin and by-wash" explicitly annexed the condition that no 
building should be erected upon the land so ceded to the canal 
authorities. I am not now touching the point whether or not this 
was a condition subsequent by force of which erection of buildings 
would defeat the grant. The point is that primd facie the con
tinued occupation of this land for the purposes of a residence is 
not in these circumstances entirely consistent with the assumption 
that the property was held by the resident on lx1 half of the public 
authority which had bound itself and upon which the legislature 
had imposed the duty to see that no buildings were placed upon it.

The letters and the petitions of 1871, 1874 and 1890, respec-
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lively, contain nothing supporting the theory that the lan<l had 
been held on behalf of the Crown; on the contrary, they are almost 
demonstrative that in the eyes of the persons who signed those 
documents they and their predecessors had occupied the property 
solely for their own Ixdioof.

On the whole 1 am unable to find anything in all these circum
stances which eounterlxalanccs the pritnA facie case established by 
the evidence touching the nature of the occupation in fact.

The point is raised, however, that a judgment liaving lieen 
pronounced in proceedings commenced by Information of Intru
sion in the year 1890 declaring that the lands in question were in 
the possession of the King and awarding judgment of a moveas 
tnantut, stayed the operation of the Nullum Tempus Act. 1 am 
unable to agree with this. The occupation of the appellants' 
predecessors was not interrupted in fact by that judgment, nor 
liad it the effect of so clianging the character of it as to make it 
an occupation on belialf of the Crown.

Anglin, J.—In the suit of the Crown to recover possession of 
a lot of land on the south side of Rideau St., in the City of Ottawa, 
claimed as part of the Ordnance lands held with, and for the pur- 
jioaea of, the Râteau Canal, the defendants plead two distinct 
defences—denial of the Crown’s title anti the acquisition of an 
adverse title untier the Nullum Tempus Act (9 Cieo. III. ch. 10 
sec. 1).

Probably actually out of possession of the property for 82 
years before the Information now at bar was filed—from 1832 to 
December 3, 1914—admittedly out of jxjssession and liaving had 
no acknowletlgment of its title during more than 20 years, the 
Crown properly assumed the burden cast upon it by the statute, 
21 Jac. I., ch. 14, of proving a subsisting valid title.

Counsel representing the Att'y-Gen’l sought to establish 
that the land in question formed part of a tract of 60 ft. “round 
the Basin and By-wash” of the Rideau Canal at Ottawa reserved 
to the Crown out of unused lands acquired from Nicholas Sparks 
and to be returned to him under the statute 7 Viet. ch. 11, as 
defined by the statute 9 Viet. ch. 42; that these lands had been 
transferred to the late Province of Canada and vested in the 
Dominion of Canada on Confederation ; and that the claim of 
title by possession set up by the defendants was answered by a
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judgment for possession recovered by the Crown in 1890 against 
8. C. their pre<leee>»or in oeeupation and by written acknowledgments 

Hamilton of the Crown title.
Tat kiaa. 1° view of the conclusion that I have reached as to the defence 

—, under the Nullum Tempus Act, I shall merely state the result of 
a somewhat prolonged and critical investigation of the title pre
ferred on behalf of the Crown. The references in the letter of 
1871 and the petition of 1874, respectively written and presented 
by the defendants’ predecessors in occupation, ami in the testimony 
of the defence tsitnesses, Little and Maloney, to the house in 
question as situated on the west side of the by-wash, establish 
as against the defendants, at least primA fane, that the by-waah 
extended past the property in question and that that property 
was included in the reservation to the Crown under 7 Viet. ch. 11, 
as explained by 9 Viet. ch. 42, of a 80 ft. tract “round the baain 
and By-wash.'* It should be noted, however, that on the plan 
of 1847, produced from one of the public departments and put in 
evidence on liehalf of the Crown, the western limit of the 60 ft. 
tract reserved appears to pass through the house oecupied by 
Cuiner. It may well lie, therefore, that a portion of the land on 
which the house stissl was not within the reserved tract.

I do not question the transfer to the Province of Canada of 
whatever land was comprised in this 60 ft. tract as |iart, or an 
“adjunct" of the Rideau Canal (19 Viet. ch. 45, sec. 6, and last 
item of the second schedule) or that it liecame the property of the 
Dominion of Canatla under sec 108 of, and item 1 or item 9 of the 
thiid schedule to, the B.N.A. Act 1867.

. It has lieen stated by very high authority that the purpose 
of the statute, 21 Jar. I., ch. 14, was to place defendants to in
formations of intrusion laid by the Crown, in cases to which it 
applies, on the same footing with regard to proof of title as that 
held by defendants in ordinary actions of ejectment : Kmmerton v. 
Modimn, [1906] A.C. 569, at 576. The procedure upon such in
formations is also assimilated to that in actions of ejectment. 
Shelford’s Real Property Statutes (9th ed. ), p. 111. The judg
ment obtained by the Crown in 1890 was never executed. Posses
sion of the land was never taken under it. In this respect resem
bling a judgment in ejectment, as to the effect of which the cases 
are cited by Cas-els, J., the judgment on the information of 1890
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does not afford any proof of the Crown title now available by way 
of estoppel, admission or otherwise and does not operate as an 
interruption of possession such as would defeat the prescriptive 
claim of the defendants under the Nullum Teinpus Act. It is at 
the highest evidence that the defendants’ predecessor in jxisses- 
sion had not at the date of the information laid in 1890 a right to 
possession good as against the claim of the Crown, ns in fact, 
upon the evidence before us, she probably then hail not, the 
adverse )x>ssession having up to that time lasted only 58 years. 
If an acknowledgment of title in the Crown would suffice to defeat 
a prescriptive claim under the Nullum Tempus Act, the judgment 
of 1890, in my opinion, would not amount to such an acknowledg
ment. Why this judgment was never exécutai we arc* left to 
surmise. No explanation has been vouchsafed of this extraordin
ary feature of a peculiar case.

Though for a time disposed to think that the letters of 1871 
and 1890 written by the defendants' predecessors in occupation, 
one to the Minister of Public Works (six1 31 Viet. eh. 12. six*. 10) 
and the other to the Prime Minister, might Ik- regarded merely 
as offers to pay for “a paper title” by way of further assurance of 
a title by length of possession assertcxl by the writers, on further 
consideration I am unable to place that construction upon them. 
They contain admissions of title in the Crown and otherwise 
satisfy the requirements of acknowledgments under the Real 
Projx-rty Limitation Act.

But the appellants maintain that acknowledgments of title 
sufficient for the purposes of the Real Property Limitations Act 
do not interrupt the running of the jx-riml of prescription under 
the Nullum Tempus Act, lxx*ause, while the latter Act provides 
for such an interruption by receipt of rents or profits, etc., it 
contains no reference to acknowhxlgments of title written or vcrtial.

For the respondent it was contended that in answer to the 
claim of title under the Nullum Tempus Act the Crown may avail 
itself of the provision for acknowledgments made in the Real 
Property Limitations A<t, to lx- fourni in ch. 88 of the C.S.V.C., 
1859, sec. 15, and in the subsequent revisions of the same statute. 
But this section on its proper construction, in my opinion, is 
limited in its application to cases within the purview of the statute 
of which it forms part ami cannot lx- extended to cases of adverse
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possewion of Crown lands, to which the Real Property Limitation 
Act lias no application. Although the rule under which the 
Crowm is entitled to daim that it is not Ixmnd hv a statute in 
which it is not named does not prevent its taking advantages of 
a statute though not named in it, that fact cannot justify extend
ing the application of a provision such as that with which we are 
dealing, even at the instance of the Crown, to eases that it was 
never intended to cover.

Apparently to remedy the omission from the Nullum Teirpus 
Act of any provision for the interruption of the prescriptive period 
under it by an acknowledgment of title, the Legislature of ( hitario, 
in 1902, introduced for that province, as an amendment to the 
Nullum Tempus Act, a provision similar to the acknowledgment 
section of tlie Real Property Limitation Act (2 Edw. VII. ch. 1, 
sec. 18 (iv.)). At that time, however, the prescriptive i>eriod under 
the Nullum Tempus Act in regard to the land in question had al
ready lieen completed for alxmt 10 years; and the letters relied 
upon as acknowledgments had also lieen written many years 
liefore.

Assuming tliat such an amendment to the Nullum Tempus 
Act enacted by a provincial legislature* may lx* invoked in a pro
ceeding involving the title of the Crown to property claimed in 
right of the Dominion, it seems to me inconceivable than it can 
affect the case now lx»fore us. There might have lieen an argu
ment for giving a retrospective o|x*ration in this proceeding to the 
legislation of 1902 had the effect of the Nullum Tempus Act been 
merely to bar the remedy of the Crown, leaving its title anti estate 
in the land untouched. It might then have lx*en deemed an 
enactment for the regulation of a course of procedure (The Y dun, 
11899] P. 236,) in which there can lx* no vested right: Republic of 
Costa Rica v. Erlanger, 3 Ch.D. 62, at 69. Rut the Nullum Tempus 
Act d<x*s a great deal more. Although the fact that the Crown 
has lx*en 60 years out of actual possession of land adversely 
occupied d(x*s not establish title in a person who liad occupied 
the land for a period which had lx*gun when the actual occupation 
of the Crown hud ceased but had lasted for less than the 60 years 
as against a stranger who has subsequently obtained possession ; 
(ioodtitle v. Haldtrin, 11 East 488; 60 years' adverse possession, 
continuously held by one person, or by several |*>rsons succès-
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lively claiming one under the other extinguishes tin* title of the 
Crown and as against the Crown eatahlishes the title of the |**rson 
or the last of the persons, so in possession (3 Inst. MM)). The 
effect of the several clauses of sec. 1 of the Nullum Tempus Act 
is that the remedy of the Crown is first barred anti then its title 
is extinguished and transferred to the subject holding adverse 
possession: Tulhill v. Roger*, 1 Jo. & I^at. 36, at 62, 72. To 
vested rights so acquired it would Ik* contrary to sound construc
tion to apply legislation couched in terms such as those of clause 
(iv.) of sec. 18 of the statute, 2 Edw. VII. (Ont.), ch. 1, which is 
not in its form or nature declaratory ami does not contain a single 
word indicative of an intention that it should have a retroactive 
application. 1 am, therefore, of the opinion that the attempt to 
meet the defemiants' claim of title as against the Crown under 
the Nullum Tempus Act by invoking the letters of 1871 and 1890 
as acknowledgments of title, fails l>eeause the Nullum Tempus 
Act prior to 1902 did not provide for an interruption by an ac
knowledgment of title of the prescription which it enacts.

After counsel for the defendants had called several witnesses 
to testify to the occupation of the pro|>crty in question by James 
Cuzner and his wife and their descendants down to the time of 
the trial, counsel for the Crown udmitted the sufficiency of the 
proof of j>o8scssion already adduced, as appears by this passage 
in the record:—

Mr. Fripp:—I think my learned friend will admit—he does not require 
me to call any more witnesses— as to our possession.

Mr. Hogg:—No, I think not.
His Loroship:—Continuous possession for more than 60 years.
Mr. Fripp:—Yea.

The trial Judge accepted the proof of possession given by the 
defendants as sufficient. In finding against them on this branch 
of the case he proceeded solely on the acknowledgment of title 
contained in the letter of 1871.

I am, for the foregoing reasons, with respect, of the opinion that 
the defendants are entitled to succeed under the Nullum Tempus 
Act. I would, therefore, allow this appeal with costs and would 
dismiss the information with costs.

Bhodevh, J.—1 concur in the result.
Appeal allowed.
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BIRDSALL T. MERRITT.
Ontario Supreme Court, Appellate Division, Meredith CJ.C.P., Riddell and 

Lennox, JJ., and Ferguson, J. A. February 14, 1617.

Animals ($ IC—30)—Vicious dog—Liability or ownei—Knowledge— 
Use or highway.

The owner of a dog which, to the owner's knowledge, had a propensity 
for running after and barking at horses and carriages travelling upon 
highways, is liable for an aecldent from a runaway of horses frightened 
by the dog; a kennel for the dog built on a highway is not a lawful use of 
the highway, though by an owner lawfully employed thereon.

[See also Carlson v. MeEwen, 3 D.L.R. 787.]

Appeal by the defendant from the judgment of the Judge of 
the County Court of the County of Haldimand in favour of the 
plaintiff in an action brought in that Court and tried without a 
jury.

The nature of the action and the findings of the County Court 
Judge were stated in his written reasons, in part, as follows:—

The plaintiff, a farmer, was driving home with his wife and 
daughter on the 15th November, 1915, when they passed some 
men working on a gas-pipe line; and, immediately afterwards a 
dog belonging to the defendant ran out after the plaintiff’s buggy 
and barked several times, causing the team to run away, throwing 
the plaintiff and his wife and daughter out, injuring the plaintiff, 
smashing the buggy, and injuring one of the horses; and this 
action is brought to recover $500 damages, the plaintiff alleging 
that the defendant's dog was of a mischievous nature, to the 
knowledge of the defendant. ... I was convinced at the 
trial, and a subsequent perusal of all the evidence has confirmed 
me in the opinion, that it was the dog running out after the buggy 
and barking that caused the runaway, and I so find. ... It 
was the natural fear of the horses from the dog rushing out sud
denly and barking, and not any exceptional timidity or fault of 
the horses, that caused the runaway. ... A question was 
raised as to the wife and daughter having caught hold of the 
lines, but there ip nothing to shew that it in any way contributed 
to the accident. They say they caught hold at the end of the 
lines, behind where the plaintiff was holding them. There is no 
defence of contributory negligence, and nothing to shew that the 
plaintiff in any way contributed to the accident. . . .

The defendant owned the dog for at least two years prior to the 
accident. At least ten witnesses swore to the dog's habit of run
ning out and barking at teams...............I am quite satisfied
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from the evidence that this dog had the mischievous propensity 
(altogether too common) of racing out, running around, and 
harking at horses and buggies and that the defendant knew of this 
mischievous propensity. . . .

This is not a case for vindictive or exemplary damages. It is 
not shewn that the plaintiff is permanently injured, and no ques
tion of hired assistance is left in doubt. The plaintiff is entitled 
to doctor's bill, *54.75; veterinary bill, *7.50; damage to buggy, 
*25; damage to harness, 88.20; damage to horse, 825; besides 
which, there is the cost of nursing and assistance, loss of time, pain, 
suffering, etc. I think the sum of 8350 altogether will be doing 
substantial justice.

There will, therefore, be judgment for the plaintiff for *350 
and costs.

George Lynch-Staunton, K.C., and J. M. Telford, for defendant, 
appellant ; H. Arrell, for plaintiff, respondent.

The judgment of the Court was delivered by
Meredith, C.J.C.P.:—I am far from prepared to agree with 

Mr. Lynch-Staunton that the defendant’s dog was lawfully upon 
the highway during the day on which, or at the time when, the 
mischief caused by his being there was done. The purposes of a 
highway are to afford reasonable means of trafic for all per
sons and things lawfully entitled to use them. Making a ken
nel or a lair for a dog upon it is far removed from any kind of 
lawful use of it, even though the dog’s owner might be lawfully 
employed upon the highway all the time that the dog might be 
so kennelled or laired there.

The cases decided in England, such as Heath's Garage Limited 
v. Hodges, [1916] 2 K.B. 370, have to be looked at in the light of 
the legislation of this Province, such as that which provides that 
“the owner of any ann.ial not permitted to run at large by the 
by-laws of the municipality shall be liable for any damage done by 
such animal, although the fence enclosing the premises of the 
complainant was not of the height required by such by-laws:” 
the Pounds Act, R.8.O. 1914, ch. 247, sec. 3. And see also the 
Line Fences. Act, R.S.O. 1914, ch. 259, and the Municipal Act, 
R.8.O. 1914, ch. 192, sec. 399, sub-secs. 28 to 32. But this case 
does not depend upon any such question as that. The appeal 
fails upon «mother, and, as it seems to me, a very plain, ground.
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The trial Judge saw and heard all the witnesses. The case 
was well fought out, and all that could be said on each side was 
said before him, and he found, as facts well-proved, thatthedogin 
question had long lutd a mischievous propensity for and habit of 
running after and barking at horses and carriages travelling upon 
the highways, and that the defendant had long known of such 
propensity and habit; and of the dangers and injuries which it 
might cause; and the evidence at the trial, abundantly, in my 
judgment, supports such findings.

To my mind it was clearly proved that the dog was one of that 
too common mischievous character, the danger of which was not 
only proved, but is indeed a thing of common knowledge. It is 
common knowledge that a barking and pursuing dog is one of the 
most dangerous and most annoying things that drivers upon high
ways meet with and too frequently suffer from. Tliis dog had for 
years exhibited this mischievous disposition, so tliat his master 
must have known of it ; ana, besides, it was well-proved and found 
that he did. But I am unable to 6nd any evidence of any attempt 
to break the dog from it; not a difficult task. On the contrary, he 
took and kept the dog with him all day long upon the highway, 
where he would have the greatest opportunity of displaying his 
bad character. And then and there the dog, following and bark
ing at the plaintiff's horses and waggon, caused the injury to the 
plaintiff for^ which he has been awarded reasonable damages— 
damages which the defendant must have known, as every one 
else does, not only might be, but very likely would be, directly 
caused by the mischievous habit of his dog.

The case of Zumstein v. Shrumm, 22 A.R. 263, relied upon by 
Mr. Lynch-Staunton, has no application to this case—no mis
chievous propensity or habit was found to have caused the in
juries or to have existed in the bird.

We are all clearly of opinion that the appeal should be dis
missed. -------- Appeal dismissed.

WILTON v. ROCHESTER GERMAN UNDERWRITERS AGENCY.
Alberta Supreme Court, Harvey, C.J., Stuart, tied and WaUk, JJ.

May l 1917.
Inschance (11VA—100)—Tranheek or policy to uortoauee—“ Ahaolvte 

assignment"—Right to sue.
An assignment of a policy to a mortgagee of the insured property, 

absolute on ite face, though in fact given by way of security for the mort
gage debt, is an "absolute assignment," not a charge within the meaning 
of the Judicature Ordinance, and the assignor has no further right to sue 
thereon.
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Appeal by plaintiff from the judgment of Ives, J., dismissing ALTAl 
an action on a fire insurance policy. Affirmed. 8. C.

C. F. Harris, for appellant. Wilton

The judgment of the Court was delivered by Rochester

Walsh, J. :—The plaintiff's claim is under a policy of insurance t»erman
r J l NDER-

issued by the defendant insuring him against loss or damage by whiter»
fire to certain lurniture and other chattel property owned by him A<,EN< Y'
and which was wholly destroyed by fire on June 24. 1914. Ives, WaUh'J- 
J., who tried the action, dismissed it and from this judgment 
the plaintiff appeals.

The trial Judge based his judgment upon two grounds, name
ly, “that the loss, if any. under the policy had been absolutely 
assigned before the action was brought, also that no proofs of loss 
had been made or declaration tendered the defendant as required 
in the condition of the policy.” And these are the grounds urged 
before us in support of the judgment.

The policy bears date of September 26, 1913, and the plaintiff 
is the insured named in it. The following endorsement was after
wards made upon it: “The interest of Thomas Wilton as owner 
of property covered by this policy is hereby assigned to H. H.
Foster and F. N. Stubbs, subject to the consent of the German 
American Insurance Co. Dated March 28, 1914. Thomas 
Wilton.” The defendant’s consent to this assignment is en
dorsed upon the policy under date of April 7, 1914. The fact is 
that, though this assignment is absolute in form, the assignees,
Foster and Stubbs, were but mortgagees of the property covered 
by the policy and the assignment was intended to be simply 
by way of security for this mortgage debt. Although the defend
ant did not know this when it gave its consent to the assignment, 
it was informed of it shortly after the fire, and lief ore the making 
of the settlement which it subsequently effected with the assignees.
Claim was made on their behalf under this policy after the fire 
for $918.68 being the amount of the indebtedness in respect of 
which the policy had been assigned by the plaintiff to them.
After considerable negotiation, a settlement of their claim under 
the policy was made for $459.34 in August, 1915, and they gave 
the defendant a receipt therefor “in full payment of all claims and 
demands for loss and damage to property insured under Policy 
3361 on the Burdett, Alta., agency, issuing from, or as a result of
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fire which occurred on June 24, 1914, and the said company in 
consideration of such payment is hereby discharged forever from 
any further claim or demand by reason of such fire, loss and 
damage and said policy is hereby cancelled.” The policy itself 
was, after this payment, surrendered to the defendant.

In addition to the Foster and Stubbs assignment, the plaintiff 
signed the following document which, though dated l>efore the 
fire, was in fact not drawn up and signed until after it:

Burdett, Alberta, June 22, 1914. 
Messrs. Rochester German Underwriters Agency,

Calgary, Alberta.
For value received please pay to J. G. Carson, of Burdett, Alberta, all 

moneys due me from the fire insurance policy which I hold on your company. 
This .order is subject to the assignment given by me to Messrs. Foster & 
Stubbs. Thomas Wilton.

Witness: D. F. Livingstone.

This document was forwarded by Carson to the defendant’s 
Calgary office, under cover of a letter dated on June 24, 1914, 
and was received by the defendant on July 1, 1914. It has never 
been withdrawn or countermanded in any way and it still stands 
as it did when it reached the defendant’s hands. It was given as 
security for an indebtedness of the plaintiff either to Carson in his 
own right or to the bank of which he was the manager.

The question that arises for decision under this branch of the 
case is whether these assignments are or either of them is absolute 
(not purporting to l>e by way of charge only) within the meaning 
of sub.-sec. 14 of sec. 10 of the Judicature Ordinance as enacted 
by sub-sec. 3 of sec. 7 of ch. 5 of the Statutes of Alberta, 1907.

The most recent decision on the point under the corresponding 
section of the English Judicature Act is the judgment of the Court 
of Appeal in Hughes v. Pump House Hotel Co., [1902] 2 K.B. 190. 
The assignment in that case, which showed on its face that it >vas 
by way of continuing security for all moneys due, or to become due, 
from the assignor to the assignee, assigned all moneys due or to 
become due to the assignor from the defendant under a certain 
contract. It was held that as this instrument had the effect of 
passing the w hole right and interest of the assignor in the moneys 
jxavable under the contract by way of security, it was an absolute 
assignment, not purporting to be by way of charge only, within 
the meaning of the section and therefore that the assignor in whose 
name the action was brought had no right to maintain it. Mathew 
L.J., at p. 194, says:—
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It seems to me clear from its terms that the intention was to pass to the 
assignees complete control of all moneys payable under the building contract 
and to put them for all purposes in the position of the assignor with regard to 
those moneys. That being so I think, unless there be some difficulty created 
by the decisions on the subject, this instrument may be properly described 
as an absolute assignment because it is one under which all the rights of the 
assignor in respect of the moneys payable under the building contract were 
intended to pass to the assignees and not one which purports to be by way of 
charge only.

And Coieiw-Hardy, L. J., at p. 197, gays:—
If on the construction of the document it appears to be an absolute 

assignment, though subject to an equity of redemption, express or implied, it 
cannot, in my opinion, lie material to consider what was the consideration 
for the assignment or whether the security was for a fixed and definite sum or 
for a current account. In either case, the debtor can safely pay the assignee, 
and he is not concerned to inquire into the state of the accounts between the 
assignor and the assignee, nor does it matter that the assignee has obtained a 
power of attorney and a covenant for further assurance from the assignor. 
Both these elements were found in Burlinson v. Hall, 12Q.B.D. 347. The 
real question and in my opinion the only question is this: Does the instrument 
purport to be by way of charge only?

The Court of Appeal in the Mercantile Hank v. Evans, [1899] 
2 Q.B. 613, readied the other conclusion with respect to the 
assignment there in question: That the document assigned “the 
whole of my rights and interest under the agreement dated June 
1, 1897 ... as security for the repayment on demand of the said 
sum of £200 and any further sum or sums that you may from 
time to time hereafter advance to me, either directly, or by way of 
overdraft or otherwise howsoever.” This was held to be not an 
absolute assignment, but by way of charge only. I have found it 
impossible to distinguish the assignment in the Pump House Hotel 
case from this, but there must be a distinction between them for 
in the latter case Mathew, L. J., says that it is obvious.

Other English authorities upon the point are Tancred v. 
Delogoa Hay Hy. Co., 23 Q.B.D. 239; Comfort v. Hitts, [1891] 
1 Q.B. 737; Durham Hr os. v. Robertson, [1898] 1 Q.B. 765; Jones 
v. Humphreys, [1902] 1 K.B. 10.
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In an Ontario case, Re Bland & Mohunx 16 D.L.R. 716, 30 
O.L.R. 100, decided under a section which, in its material parts, 
is in the identical language of the Allxrta section, the Chancellor 
(Boyd, C.) said:—

The cases point to this, I think, under the Judicature Act, that an ab
solute assignment of a mortgage, even if it appears on the face of the assign
ment that it was only for the purpose of securing a debt lesser in amount,
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would be sufficient to come under the Act so long as it did not purport to be 
by way of charge only.

It seems to be clear under the authorities that the determining 
question under the section is not the particular fact which gave 
rise to the assignment or the consideration upon which it is fountled 
but the form in which it is executed. The mere fact that it is 
taken in security for money owing by the assignor to the assignee, 
even if that fact is spread on its face, does not detract from its 
character as an absolute assignment if its operative words are 
sufficiently broad to give it that character, but, if instead of that, 
it simply charges the fund with the payment of the amount which 
the assignee is entitled to get out of it, then it is not within the 
section. ,

In my opinion the first of the assignments made by the plaintiff, 
and perhaps also the second, is absolute. The first is so in form, 
for there is not a word in either of them even to indicate that it 
was given merely in security for an indebtedness of the plaintiff. 
It cannot he said that it simply charges any money that might 
liecomc payable under the policy with the payment to the assignees 
of the amount of their claims against the plaintiff, when there is 
not even a suggestion on its face that it was given for any such 
purpose». It is true that, before making settlement with the first 
assignees, the defendant teamed that they held the policy merely 
in security, but I do not think that that fact makes any difference, 
for even if it had appeared upon the face of the assignment in its 
present form, it would still have been an absolute assignment. 
1 am not dealing at all with the fact that the defendant made a 
settlement with, and procured a release from, those assignees. I 
am simply trying to find out in whom the right of action under this 
policy was in viewr of these assignments.

It would appear not only from the fact, but also from the 
wording of the assignment to Carson, that the first assignees, 
Foster and Stubbs, were not lieneficially entitled to all of the 
money payable under the policy, but I do not think that that can 
detract from their assignment or convert it into something other 
than that which it purports to In*, namely, an absolute assignment.

Holding this view of these assignments, I think that the 
plaintiff by reason at least of the first of them had no right of 
action on this policy and therefore no right to maintain this action 
in his own name. The section passes to the assignee “the legal
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right of such debt or chose in action from the date of such notice 
and all other legal and other remedies for the same." Lord Esher, 
M.R., in his judgment in the Court of Appeal in Read v. Rroum 
(1888), 22 Q.B.D. 128, says of these words at p. 132:—

The words mean what they say; they transfer the legal right to the debt 
as well as the legal remedies for its recovery. The debt is transferred to the 
assignee and becomes as though it had been his from the beginning; it is no 
longer to Ik- the debt of the assignor at all, who cannot sue for it, the right to 
sue being taken from him.

Mathew, L. J., in Hughes v. Hump House Hotel Co.,supra, says, 
at p. 11)4, that if the assignment is within the section “the action 
must be brought in the name of the assignee.” And Cozens- 
Hardy, L.J., in the same ease, at p. 198, after holding that the 
document there in question was an absolute assignment, says “it 
follows that the plaintiff Hughes” (the assignor) “has no right 
of action.”

Being of the opinion that at least the first and possibly also the 
second of the assignments here in question is absolute it follows, 
I think, that the plaintiff has no right of action, and for this reason 
alone, without considering the other one, I think my brother Ives 
did right in dismissing his action.

I would dismiss the appeal with costs. Appeal dismissed.

WILTON v. OCCIDENTAL FIRE INSURANCE Co.
Alberta Supreme Court, Av/xllate Division, Haney, C.J., Stuart, Berk and 

Walsh, JJ. May 4, 1917.

Insurance ($ III E—100)—Material misrepresentation—Previous

A question in an application for insurance us to whether the insured 
ever had any property destroyed by fire is material to the risk, mis
representation of which vitiates the |>olicy.

[Western Assurance Co. v. Harrison, 33 Can. 8.C.R. 473, reversing 35 
N.8.R. 488, followed.)

Appeal by plaintiff from the judgment of Ives, J., dismissing 
an action on a fire insurance policy. Affirmed.

The judgment of the Court was delivered by 
Walsh, J.:—This case was tried by my brother Ives with 

the action of the same plaintiff against the Rochester German 
Co., 35 D.L.R.262 and was dismissed by him for the same reasons 
that he gave in dismissing that action, namely, an absolute assign
ment of the policy by the plaintiff and his failure to deliver proofs 
of loss.

I am not at all sure that the first of these grountls is well
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taken on the facts of this case, which are in this respect essentially 
different from those in the Rochester German case. Neither have 
I considered at all the other question arising from the plaintiff’s 
neglect to furnish the proofs of loss called for by the conditions 
of the policy. The reason that I have not considered either of 
these questions is that there is another objection to the plaintiff’s 
right to recover which was taken on the trial and argued before 
us which affords a complete answer to the action, and it can l>e 
stated and disposed of much more easily than either of the two 
upon which the judgment below was put.

In his application for this policy, the plaintiff was asked the 
question, “Have you ever had any property destroyed by fire? 
If so, in what office were you insured.” To this question he 
answered “No.1’ In his evidence given at the trial he admitted 
that this was an untrue answer to this question, the fact l>eing 
that on two separate occasions liefore the date of this applica
tion, property l>elonging to him had been seriously damaged by 
fire, in such a way as I should say to have involved in each case 
at least a partial destruction of the property insured, the loss 
in each case having been covered by insurance. Statutory con
dition No. 1 provides that
if any person or (xraons . . . misrepresents or omits to communicate 
any circumstance which is material to be» made known to the company in 
order to enable it to judge of the risk it undertakes, such insurance shall be 
of no force in res|iect to the property in regard to which the misrepresentation 
or omission is made.

This point is, I think, concluded by authority in favour of 
the defendant. In Western Assurance Co. v. Harrison, 33 Can. 
S.C.R. 473, the Supreme Court of Canada held that this is a 
material question, and that an untruthful answer to it under the 
first statutory condition of the policy there in question precluded 
recovery by the plaintiff. This condition is not published either 
in this report or in the Nova Scotia report of the case, 35 N.S.R. 
488; but, upon reference to the statute, R.S.N.S. 1900, ch. 147, 
I find that it is identical in phraseology with the first statutory 
condition of this policy. This judgment, which is binding upon 
this Court, is absolutely conclusive of the question, and !>ecause 
of it we could not, even if wre would, adjudge the plaintiff entitled 
to recover.

I would dismiss the appeal with costs. Appeal dismissed.
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REX t. McDOUGALL ; Ex parte GOGUEN.
Xew Brunswick Supreme Court, Chandler, J. Xovember 6, 1916.

SUMMARY CONVICTIONS i| II—20)—Jt'KISUICTION OF MAGISTRATE—PRES
ENCE OF ACCUSED.

A magistrate has jurisdiction to proceed with the hearing of a charge 
punishable on summary conviction if the accused is in fact present, 
although he may have been brought then- by irregular means, if the 
magistrate has jurisdiction over the person and offence.

!Thi Queen v. Hughe*, 25 Q.1I.D. 249, ami Ex park Giberton, 4 Can. 
Cr. Cas. 537, 34 N.B.R. 53N, applied; He Haul (No. 2), 20 Can. Cr. 
Cas. 161, 7 D.L.R. 25, disapproved.)

Motion to make absolute an order nisi to quash a summary 
conviction of Phileas (ioguen under the ('anatia Temperance 
Act, removed by writ of certiorari directed to William A. McDou
gall, Esquire, sitting police magistrate at Moncton, N.B.

James Sherren, for Goguen.
A. A. Allen, for the prosecution, contra.
Chandler, J.:—On the 30th day of June, 1916, Phileas Goguen 

was arrested without a warrant by George Rideout, chief constable 
of the city of Moncton, and taken before Mr. William A. McDou
gall, sitting police magistrate at Moncton, and was then charged 
with keeping for sale intoxicating liquor contrary to the provisions 
of the Canada Temperance Act under an information laid by 
George Rideout. The accused being in Court, the information 
was read over to him to which he pleaded “not guilty.” At the 
hearing under the information the accused was represented by 
Mr. James Sherren, who at the commencement of the hearing 
took the following objections:—

1. That the accused was illegally before the Court.
2. That there was no proper information in law to proceed with 

the hearing in the case on account of the way in which the accused 
was arrested.

3. That accused had been and was then illegally in custody. 
These objections were overruled by the magistrate, the hear

ing was proceeded with, and the offence charged was proved. 
The conviction complained of was then made by the magistrate.

At the argument before me it was claimed on behalf of the 
prosecution that the arrest of the accused without warrant was 
made under the authority of sec. 147, of ch. 8, of the Acts of As
sembly of the Province of New Brunswick, passed in the year 
1915. This section is as follows:—

“ 147. Any inspector or sulwnspector under this Act, or 
the Canada Temperance Act, or any provincial or police
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constable, who has reason to believe from his own knowledge 
or upon reliable information that any person—

“(a) Who, in a locality where liquor licenses are granted 
under this Act, has not a license to sell intoxicating liquors; 
or

“ (6) Who in a county, town, or city in which the Canada 
Temperance Act is in force, or in a locality where the sale of 
liquor is prohibited under the provisions of this Act,

Has on his person or in his personal jxjssession any intoxi
cating liquor, with the intention of selling or disposing of the 
same contrary to law,

May search for such liquor, and if any be found, may 
seize such liquor, and if the person l)e unknown to him or does 
not give a satisfactory statement as to his identity and resi
dence, may forthwith arrest such person without a warrant and 
forthwith take such person l>efore a magistrate and there and 
then upon oath, charge such person with such offence, giving 
the reason for his l>elief as to the guilt of the accused, and 
thereui>on the proceedings shall lx; the same as if such tierson 
had l>een brought before such magistrate under a warrant 
issued against such person.”
The information laid by Rideout was not upon oath, and did 

not give or purport to give any reason for the belief of the in
formant as to the guilt of the accused as required by the section 
quoted, and it was contended Iwfore me, by counsel for the accused, 
that the information as laid was insufficient, and that the magis
trate for this reason had no jurisdiction to make the conviction 
wffiich he did make.

It was contended by the prosecution that the accused being 
before the magistrate, who had jurisdiction over the offence 
charged, it made no difference whether the accused was brought 
before the magistrate legally or not, and The Queen v. Hughes 
(1879), 4 Q.B.D. 614, 40 L.T. 685, 14 Cox C.C. 284, was relied 
upon.

In Re Paul (No. 2) (1912), 20 Can. Cr. Cas. 161, 7 D.L.R. 25, 
Beck, J., takes the view that where the attendance of the accused 
has been compelled without warrant in a case where a warrant is 
required by law, a conviction will be bad if the accused protested 
before the magistrate that his arrest wras illegal. He cites Dixon 
v. Wells (1890), 25 Q.B.D. 249, 17 Cox C.C. 48, 55 L.J.M.C.
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116, in support of his contention. But sec He Paul (No. 1), 20 
Cnn. Cr. Cas. 160, 7 D.L.R. 24, when- Simmons, J., takes the 
opposite view. See also Papilla v. The King (1012), 20 Can. 
Cr. Cas. 329, where Cross. J.. apparently agree- with Simmons, J.

In this partieular ease, the accused through his counsel did 
protest as to the illegality of his arrest Ix'fore the magistrate at 
the commencement of the hearing.

The ease of Dixon v. Welle, eited above, does not seem to me 
to support the contention of Beck, J., in the Paul ease (20 Can. 
Cr. Cas 161).

Coleridge, C.J., in Dixon v. Wells, does say that the making 
of a protest by the defendant as to tIs* illegality of his arrest 
at the earliest opjiortunity distinguishes the ease from that of 
Till Queen v. //ughi * (1879), 4 Q.B.D. 614, and The Queen v. Shaw 
(1865), 34 L.J. Mag. Cas. 169, 10 Cox C.C. 66, L. & C. 579, but 
he says in his judgment that hi- does not rest his decision u|mjii 

the jxiint of the protest alone, as he cannot disguise from himself 
that the language of seviTal of the learned Judges in The Queen v. 
Hughes, and the principle tliat underlies the judgment of Chief 
Justice Eric in The Queen v. Shaw, decide that a mere protest is 
of no avail at whatever point in the proceedings it may be made, 
and that the actual presence of the defendant docs away with the 
force oT any such protest, however early it limy lx- made, and 
renders the objection nugatory.

In Ex parte Giberson (1897), 4 Can. O. Cas 537, 34 N.B.R. 
538, it was held that the fact that the defendant was arrested and 
brought before the magistrate who made tin a iction by a con
stable who was not qualified as required by i on. Stat., N.B. ch. 
90, sec. 69, was no ground for a certiorari under the Liquor License 
Act, N.B., 1896. That the improper arrest did not go to the 
jurisdiction of the convicting magistrate. The Queen v. Hughes 
was relied upon in this case. Van Wart, J., who delivered the 
judgment of the Court (4 Can. Cr. Cas. 537, 34 N.B.R. 538), says 
in his judgment:—

“It matters not by what means the defendant is brought 
before the magistrate. If, in fact, he is present, and the 
magistrate has jurisdiction over the person and offence, he 
may lawfully proceed with the hearing.’’
While I think that the arrest of the defendant Goguen was 

illegal and improper, and while no attempt was made by the officer
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who arrested Goguen to comply with the provisions of sec. 147 of 
the Act of 1915, still the case comes within the decision in the 
Giber son case, and I think that the magistrate had jurisdiction in 
this case.

In the course of the argument before me it occurred to me 
that there might be some reason to doubt the power of the Pro
vincial Legislature to enact sec. 147, and this view is, I think, 
sustained by the following passage in Clement on the I-aw of the 
Canadian Constitution, 3rd ed., at p. 551 :—

“For example, while the Canada Temperance Act passed 
by the Parliament of Canada has been determined to be, 
as a whole, based upon the power conveyed by the opening 
clause of section 91, rather than upon this clause No. 27, its 
penal clauses are clearly part of the Criminal Law. It has 
been so held in several cases under that Act, provincial legis
lation as to procedure in such prosecutions being held ultra 
vires."
However, I do not offer any decision upon this point, as it 

makes no difference in this particular case whether sec. 147 is or 
is not ultra vires the power of the Provincial Legislature.

I therefore sustain the conviction complained of and dismiss 
the application of the defendant. Order nisi discharged.

HICKSON Co., Ltd. v. DOMINION CREOSOTING Co., Ltd.

British Columbia Court of Appeal, Macdonald, CJ.A., Martin and McPhillipa, 
JJ.A. Mag II, 1918.

Companies (| IV C—55)—Registration or charges—Equitable assign
ment.

An assignment by a company of money due under a contract, as 
security for an indebtedness, whether legal or equitable, is within sec. 102 
of the Companies Act (R.8.B.C. 1911, ch. 39), which requires every 
mortgage or charge by a company to be registered in order to be valid 
against the liquidator.

Appeal by plaintiff from the decision of Clement, J., on an 
Statement, interpleader issue tried by him at Vancouver on January 27, 

1916. The issue arose out of three contracts entered into be
tween the City of Vancouver and the plaintiff company for laying 
creosoted block pavements on portions of Pender St., Hastings 
St., and Fourth Ave., in the City of Vancouver. The plaintiff 
company purchased creosoted blocks from the defendant company 
as they required them for the work. The contract for the Pender
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St. work was made on May 28, 1912, the work was completed 
on August 22, and the final certificate of completion of the work 
was issued by the eity engineer on September 27 of the same year. 
The Hastings St. contract was dated July 28, 1913, the work 
completed on May 21, 1914, and the certificate of completion 
dated September 1, 1914; and the Fourth Ave. contract was 
dated September 8, 1913, the work completed on July 4, 1914, 
and certificate issued on August 10, 1914. The amounts due 
from the city in each case were ascertained when the final certifi
cates were issued. The contracts provided that the contractors 
should maintain the roads for one year from completion of the 
work, and it was further provided that the city should retain 
10% of the contract price for 1 year after the completion of the 
work in each ease to insure the carrying out of the cqptraet to 
keep in repair. The Dominion Creosoting Co. supplied the 
T. R. Nickson Co. with all the ereosoted blocks required for the 
work under these contracts. Under an instrument of September 
3, 1912, after referring in the preamble to the Pender St. con
tract, that it was completed, and that there was still due from the 
city thereon the sum of $2,084.75 (being 10% of the contract 
price held for 1 year for repairs, as provided in the contract) 
and that the T. R. Nickson Co. was indebted to the Creosoting 
Co. for the purchase of ereosoted blocks, the T. R. Nickson Co. 
assigned to the Dominion Creosoting Co. the final payment from 
the city of $2,084.75. By a second instrument, dated May 20, 
1913, the said company made a blanket assignment of the 10% 
of the contract price retained by the city for the year 1913, and 
on June 11, 1914, they made a similar assignment with reference 
to all contracts during the year 1914. The assignments pro
vided that the assignor would only receive credit for 90% of the 
moneys assigned on the indebtedness due the assignee, the re
maining 10% being allowed the assignees on consideration of the 
1 year's delay in the payment by the city of the moneys assigned. 
Notice of the assignments was duly served on the city, but the 
assignments were never registered with the registrar of joint 
stock companies under sec. 102 of the Companies Act. The T. R. 
Nickson Co. assigned for the benefit of its creditors on October 
26, 1914. The liquidator brought action against the city for 
the amount due on said contracts. Upon the application of the 
city the money due on the contracts was ordered to be paid into
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Court, and that the plaintiff ami the claimants proceed to trial. 
The plaintiff’s contention was that as the assignments were not 
registered with the registrar of joint stock companies and they, 
lx*ing in the nature of a mortgage1 or charge, were void under 
see. 102 of the Companies Act as against the creditors of the T. H. 
Nickson Co. The learned trial Judge held in favour of the Dom
inion Creosoting Co.

Livingstone d* O'Dell, for appellant ; Senkler A’ Van Horne, for 
respondent.

Macdonald, C.J.A.:—I think the appeal must lx1 allowed. 
I think there is sufficient evidence to shew that the assignments 
were given to secure an indebtedness either present or to l>e in
curred in the future of Nickson to the Creosoting Company, and 
that, therefore, they would fall within see. 102 of the statute, 
which requires that a charge or mortgage must lie registered in 
order to be valid as against the liquidator. I think that when 
that conclusion is reached there is really no more to lx* said in 
the ease, and it lx*eomes unnecessary to consider whether they 
were legal assignments or equitable assignments. In my opinion, 
they were equitable assignments, hut I do not think they are 
thereby excluded from the o]X‘ration of section 102. An equit
able assignment may he in writing, and put in a form capable, of 
registration. The one question Ix'ing answered in favour of the 
liquidator, namely, that these assignments were charges or mort
gages, the ease of the defendant falls to the ground, and judg
ment must lx* given accordingly and the appeal allowed. 

Martin, J.A.:—I agree.
McPhillipr, J.A.:—I also agree, with, however, some con

siderable hesitation, in view of the fact that the Judge took a 
contrary view, apparently, of the question of fact. I am, though, 
not so fixed in my opinion that I would disagree with my brothers, 
and therefore I agree in the general result. Appeal allowed.

REX v. BLEILER.
Allterta Sujtreme Court, ApjteUnle Division, Harvey, C.J., Stuart, Beck and 

Walsh, JJ. February 9, 1917.

Treasonable offence (| I—10) — .Assisting public enemy — Overt act
OF TREASON—ATTEMPTS.

The overt act of assisting another to aid a publie enemy is in itself 
a treasonable act; the Criminal Code (Canada) does not contemplate 
such an offence ns an attempt to commit treason.

[R. v. Snudn (1915), 24 Can. Cr. Cas. 101, 25 D.L.R. 1, 34 O.L.lt. 
31S, referred to.]
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Crown case reserved by Hyndman, J.
A. (i. Mackay, K.C., for accused ; H. H. Parlee, K.C., for 

the Crown.
The judgment of the Court was delivered by
Harvey, C.J.:—The defendant was convicted before? Mr. 

Justice Hyndman with a jury, “For that he, the said John Jacob 
Bleiler, in the months of November and Decemtier, in the year 
of our Lord one thousand nine hundred and fifteen and in the 
months of January and February, in the year of our Lord one 
thousand nine* hundred and sixteen, then and now being a resident 
of the Province of Alberta, within His Majesty's Dominions, eiiel 
maliciously anel traitorously attempt to assist the Emperor of 
Germany, a public enemy then anel now at war with His Majesty 
the King, by counselling, assisting anel inciting one Ernest Ed
ward Gerard Hedenstrom, e>f We*taskiwin, aforesaiel, to sell to 
the saiel German Emperor a certain device or invention devised 
anel invented by the saiel He*eicnstrom, anel informing the* said 
German Emperor of such device anel invention, anel verbally anel 
by writings anel letters advising anel counselling the said German 
Emperor, his agents anel representatives, to purchase* ami acquire 
the saiel device or invention, and offering the? said German Em
peror, his agents, anel representative's, to aiel and assist the said 
German Empe*re>r to purchase* anel acquire* the* saiel invention or 
device, all for the purpose* or intent that such invention o device 
shoulel Ik* used by the saiel German Emperor against His Majesty 
the* King, his soldiers, subjects anel Dominions in the saiel war, 
contrary to the Criminal Coele, ’’ which was the first of four charges 
laiel against him.

Several questions have* lK*e*n reserved, the* first of which is: 
“ Does count 1 of the indictment disclose* any offence known to 
the law?”

This of course* refe*rs to the charge above se*t out.
In Per v. Snyder (1915), 24 Can. Or. < 'as. 101. 25 D.L.R. 1. 

34 O.L.R. 318, Mereelith, C.J.O., in delivering the judgment of 
the Court, expresseel the opinion that what was done in that case 
constituted an attempt to commit treason. Mr. Mackay, for the 
accuseel, questions the correctness of this opinion, and argues 
that then? is no such offence known to the law as an attempt to 
commit treason. The Chief Justice points out that in most cases 
of treason there could be no attempt as a separate offence because

ALTA.
8. C.

Bleiler. 

Harvey, C.J



270 Dominion Law Refohtm. |35 D.L.R.

ALTA.

S.C.
Rex

Bi-eileh. 

Harvey, C J.

an overt act which would constitute or evidence an attempt 
would constitute or evidence the full offence of treason, but that 
the case under consideration 1 icing a statutory one was such that 
there could be; an attempt without the full offence living con
stituted. In that case the conviction was quashed so the Court 
did not require to consider what would be the consequence of a 
conviction for an attempt to commit treason being sustained.

The Code contains no provision for punishment on a con
viction of an attempt to commit treason. The general provision 
for punishment of attempts contained in secs. 570 and 571 has 
no application to a ease where the punishment is anything but 
imprisonment. Treason is a capital offence, any person guilty 
of it being in the words of the section “liable to suffer death.” 
No provision is made for imprisonment in the alternative. Special 
provision is made for the punishment of attempts to commit the 
capital offences of murder and rape though the general provision 
might apply in the latter cast; since rape is punishable in the 
alternative by imprisonment. This appears to me to Ik; a very 
strong ground for concluding as I do that the Code does not con
template such an offence as an attempt to commit treason. But 
that does not aid the accused much in this case for if there can 
be no offence of attempted treason what is charged is in fact trea
son, because the attempt itself furnishes the necessary overt act, 
which undoubtedly is an offence known to our law. I would 
therefore answer this question in the affirmative.

At the close of the case for the Crown, counsel for accused 
applied to have all the charges withdrawn, charges three and 
four were withdrawn, but not one and two. Counsel then asked 
to have these consolidated or struck out on the ground that each 
charged an attempt to commit treason. This was refused and the 
jury returned a verdict of guilty on the first and not guilty on 
the second. Questions are reserved as to whether the ruling on 
this point was wrong and if so whether the verdict of guilty is 
thereby affected. A consideration of the two charges satisfies 
me that they are not the same and that the ruling was therefore 
right, but I find difficulty in seeing how, even if it had been wrong, 
any injustice has been done the accused, the jury having found him 
not guilty of the second charge.

At the trial accused asked to be allowed to give in evidence 
to prove his loyal intentions and sentiments letters written by
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him to his brother since the outbreak of the war. These were 
refused and the fourth question reserved is whether they were 
properly refused.

The general principle is that a party is not at liberty to give 
self-serving evidence such as this. There are of course? exceptions 
to this as to most rules, but I can conceive of no principle upon 
which a person can lie permitted in advance? or after the com
mission of an act to manufacture? evidence by his own statements 
to prove that his act was innocent as would lx* the? case if letters, 
or what purported to be, but might in fact not lx? actual letters, 
should be receivable in evidence as here proposed.

The fifth question asks whether the evidence eliscloses an offence 
or only a preparation to commit or attempt to commit it. There 
is a mass of evidence but a very important bit of it consists 
of letters passing from the accused to the German Ambassador 
to the United States and to the Embassy, in Decemlx?r, 1915, 
and January, 1916. The first letter is to the Ambassador, calling 
his attention to the invention in question, expressing the writer’s 
loyalty to Germany, and urging the investigation of the invention 
for the purpose of its Ixdng used in the interests of Germany in 
the? war. To prevent the letters lxdng opened he asks to lx* 
communicated with through a brother in the United States.

The next letter is to the Embassy and purports to lx* in answer 
to one which was apparently a reply to the first. It adds little to 
the first. The third is to the Ambassador and is an introduction 
of Hedenstrom.

It appears clear to me that these letters are in themselves 
clearly overt acts evidencing the treasonable intention and if 
accepted by the jury as meaning what they seem to mean consti
tute all that is necessary to establish the full offence of treason. 
They are some of the overt acts specified in the charge and with
out considering any other act shewn by the evidence, 1 see no 
way in which they could be considered as constituting merely 
a preparation for the offence.

The last question asked is: “Having regard to the fact that the 
jury found that the accused ‘was influenced to do’ what he did by 
one Hedenstrom, and that Hedenstrom absolutely owned and 
controlled the device or invention, referred to in the indictment, 
and that Hedenstrom never intended to sell, or attempt to sell, 
and did not sell, or even attempt to sell, the said device or in-
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vent ion to the ( ïerman Emperor, his agents or representatives, 
was there evidence to submit to the jury and should the verdict 
of ‘guilty’ stand?”

What I have said in answer to the preceding question appears 
to me to be applicable to this question. It is not a question of 
what Hedenstrom was willing or intended to do. The accused is 
charged not merely with counselling and assisting Hedenstrom, 
but he is charged with informing the German Knqioror of the de
vice and counselling him and his agents to acquire» it. That was 
not merely attempting to assist the enemy but was assisting the 
enemy with advice and information which might have lieen of 
value and which the jury on the evidence could conclude1 2 that he 
inteneie‘d to be of value. 1 think, therefore, this question should 
alse> Ik1 answered in the affirmative.

While in the result all of the rulings of the trial Juelge1 are up
held, it is admitteel by counsel that the trial proceeded upon the 
view that the charge was one of an attempt to commit treasein, 
and the1 learned trial Juelge’s charge to the jury clearly adopts 
that view. It serins quite clear, therefore1, that the trial Juelge, 
misled by the1 counsel's conduct of the trial, did not properly 
direct the; jury ami that the1 verdict in consequence ought not to 
stand, certainly as a verdict of guilty of treason. No question is 
reserved, however, which i»ermits us to deal with the conviction 
from this point of view, and 1 wemlei therefore direct that a case 
lie re-stated to bring this point More the Court.

Case remitted to be re-stated.

VIPOND v. FURNESS, WITHY A Co.
Supreme Court of Canada, Sir Charte* Fitzualrick, C.Jand Idingtun, Duff, 

Anglin and Hr odeur, JJ. Deremln’r ,10, 1910.

1. Carriers (§ 111(1-467)—Limitation of liabiuty—“Effects of
climate”—Negligence.

A stipulation in an English bill of lading against liability for damage 
from the “effects of climate,” or from negligence, includes «lamage from 
freezing while discharging cirgo at an intermediate port, and the negli
gence clause is binding between the parties.

(31 D.L.R. 635, 25 Que. K.B. 325, affirmed.)
2. Parties (§ 1 B—55)—Joinder of plaintiffs—Dormant partner.

A dormant partner is a necessary party plaintiff in an action for the 
benefit of the partnership (l*er Fitzpatrick. C. J.).

(31 D.L.H. 635, 25 Que. K.B. 325, varied.)

Appeal from n decision of the Court of King's Bench, Appeal 
Side, for the Province of Quebec, 31 D.L.R. 635, 25 Que. K.B.
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325, reversing the judgment of the Court of Review in favour 
of the plaintiff. Affirmed.

//. N. Chauvin, K.C., and E. C. Vi pond, K.('., for the ap]M‘llant.
A. Chase Casgrain, K.C., for respondents.
Fitzpatrick, C.J.:—This is an action brought to recover the 

value of a shipment of lemons which were frozen while in the 
possession of the respondents ns common carriers.

When the lemons were delivered to the respondents at Liver
pool in January it appears by the bill of lading that some of the 
original packages were in a very frail condition, stained and re
coopered and consequently mort1 liable to be affected by frost. 
Immediately a social marginal note was made on the bill of 
lading to the effect that the company would not lx* responsible 
for the condition of the goods on their arrival.
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The ship sailed in the loginning of January, arrived at Halifax 
on the 16th of that month and at St. John, N.B., a few days 
afterwards. The lemons were frozen in transit. There is no 
satisfactory proof of the time at which the frost reached the 
goods. The bill of lading, however, contains clauses and stipula
tions which, in terms, cover the alleged cause of injury if we are 
to believe the port-warden who saw the goods when the hatches 
were first opened immediately on the arrival of the ship at Halifax. 
He says that several of the boxes of lemons which he then examined 
were frozen.

The bill of lading exempts from liability for loss or damage 
resulting from “effects of climate” and from “perils of naviga
tion.” The port-warden says that the lemons were carefully 
stowed in the proper place in the ship, and there is no evidence 
of negligence except that given by Mr. Vipond, who expresses 
the opinion that lemons could not freeze when stowed between 
«leeks, and he adds that the injury to the lemons must have been 
caused by leaving the hatches open after the arrival at Halifax. 
As against this we liave the evidence of the port-warden who 
testifies to the condition in which he fourni the lemons on the 
arrival of the ship. There is in the bill of lading a negligence 
clause which extends the scope of the exception with respect to 
liability to acts of negligence of the company's servants or em
ployees.

The law applicable to the facts of this case is very clearly
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stall'd by Lord Lorebum in Nelson Line v. Nelson & Sons, [1908] 
A.C. 16, at 19 and 20:—

The law impute* on shi|M>wTicrB a duty tu provide a seaworthy ship and 
to use reasonable care. They may contract themselves out of their duties, 
but unless they prove such a contract the duties remain ; and such contract 
is not proved by producing language which may mean that and may mean 
something different. As Lord Macnaghten said in Elderelie S.S. Co. v. 
Borthwick, [1905] A.C. 93 at p. 90:—“An ambiguous document is no 
protection.”

Here we have, as I have already said, in the bill of lading 
exceptions and stipulations which, in terms, cover the injurious 
effects of climate, insufficient ventilation and heat holds. There 
is, further, the special entry on the bill of lading that respondent 
was exempt from responsibility on account of the bad condition 
of the goods when received, and, in addition, a negligence clause 
couched in singularly clear and unambiguous terms: The bill of 
lading says the steamship company shall not be responsible for 
the
injurious effects of climate, insufficient ventilation or heat holds, risk of craft, 
of transhipment and of storage afloat or on shore . . . whether or not 
any of the perils, causes or things above mentioned, or the loss or injury arising 
therefrom be occasioned by or arise from any act or omission, negligence, 
default or error in judgment of the master, pilot. whether compulsory or not, 
officers, mariners, engineers, refrigerating or otherwise, crew, stevedores, 
ship's husbands or managers, or other iJersons whatsoever whether on board 
said ship or on shore.

The binding effect of such n clause cannot be doubted. Vide 
Hals., vol. 20, p. 116, par. 197, and Fuzier-Herman, Répertoire, 
vbo. “Armateur,” No. 178:—

178.—L'armateur peut donc, comme le commissionnaire de transport, 
et même a plus forte raison, stipuler l'affranchissement complet de la respon
sabilité des fautes du capitaine ou de l’équipage, “resifonsabilité purement 
civile et au second degré, en présence de laquelle subsiste la responsabilité 
engagée du garant direct, le capitaine.” Cette doctrine développée, pour la 
première fois en 1809, par M. l’avocat général de Itaynal a été, depuis, con
sacrée |>ar de nombreuses décisions de la Cour de Cassation, et l'on peut dire 
que la jurisprudence est aujourd'hui définitivement fixée en ce sens.—V. les 
conclusions de M. de Raynal, sous. Cass., 20 janv. 1869, Messageries impér
iales (8. 09. 1. 101, P. 09, 247, D. 69. 1.94).

I would have also been prepared to dismiss the appeal on the 
ground that the proper parties are not before the Court.

The appeal should Ik* dismissed with costs.
Idington, J.:—The appellant, by his accepting the first bill 

of lading given in Italy in order to secure a through rate, bound 
himself to accept such bill of lading (no matter how heavily laden
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with conditions or exceptions) ns any intermediate carrier, for CAXi
example a shipping company at London, in the course of through 8. C.
transiwrtation contemplated, chose to imi>osc. Y'ipono

The contract which thus came to be made at London is, no „ *'•
F t'HXKsSdoubt, most onerous and at first blush somewhat ambiguous. Withy

It was clearly intended thereby, that the carrier should run & Co~ 
no risk, and the unfortunate shipper should, if possible, l>ear all wieeton. J. 
the risks, of every kind that the long experience of generations 
of carriers have discovered might be run by them in the course 
of their business. It seems clear from reading this wonderful 
instrument tluit so soon as a new risk had lieen discovered, some 
new words were introduced into the form of bills of lading used 
by these carriers. Thus there had grown as quaint and complex 
a document as legal knowledge of decided cases and mariners’ 
experience could suggest, well suited to entrap the unwary shipper 
tempted to accept a through rate and shut his eyes to all implied 
therein.

The Courts have occasionally found some of such like bills of 
lading ambiguous, and been enabled thereby to do justice by 
holding the respective carriers using them liable. For, although 
these English carriers may contract themselves out of almost any 
liability, yet they are told by English Courts of justice that the 
attempt to do so must lie in such clear and explicit terms that 
those they contract with should, if they took care, l>e enabled 
to understand that they were doing so, or at least so far as the 
particular risks involved in the contract were in question.

The railway companies in this country and shipping carriers 
in the United States have been restrained by legislation from 
carrying the law of contract so far as the respondent’s bill of 
lading now in question has attempted.

I think in this case now presented for our consideration the 
respondent carrier has accomplished its purpose and so framed 
its contract that it is not possible for me to hold that the language 
is, when closely studied anti carefully weighed, so ambiguous that 
I am unable to give it the meaning respondent stoutly contends 
for.

Moreover, we must observe the following stipulations in the 
contract:—

Any claim or dispute arising on this bill of lading shall, in the option 
of the shi|)owner, be settled with the agents of the line in London according to
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British law, with reference to which law this contract is made to the exclusion 
of proceedings in any other country. (leneral average payable by cargo 
according to York Antwerp rules. 1 S!H).

In accepting this bill of lading, the ship|ier or other agent of the Owner 
of the Property carried expressly accepts and agrees to all its stipulations, 
exceptions and conditions, whether written or printed.

Why, in the face of a contract, presumably under the circum
stances made in London, and so expressly declared to lie made 
in reference to British law, we should have such profuse references 
to another law, I am not able to understand. Doing so only con
fuses things. Had the action arisen out of something happening 
on our railways, then our (’anadian legislation or Canadian law 
might perhaps have been instructive, even if not directly binding 
the parties.

As the case stands, 1 see nothing for it but that the appeal 
should lx* dismissed with costs.

Duff, J.:—The principal point made by counsel for the appel
lant is that the two bills of lading, that dated December 9, 1910, 
and that dated January 2, 1911, must la* read together, and that 
the effect of clause 10 in the earlier bill of lading is to qualify 
the terms of the second bill in such a way as to limit the opera
tion of the exceptions set forth in par. 2 of it to cases in which 
the causes to which injury to the shipments are ascrilx*d could 
not have lx*en counteracted by proper diligence on the part of 
the carriers. This argument must, I think, lx* rejected, because 
it appears to me to be very plain that par. 10 in the earlier bill 
of lading is a provision in favour of the owner and not of the 
shipper; and 1 think their full normal effect must be given to 
the words in par. 2,
effects of climate . . . whether or not occasioned by . . . any act
or omission, negligence, default or error of judgment of the . . . persons
. . . for whose acts they would otherwise be liable,

and that these words must relieve the respondents from any lia
bility which they might otherwise have lx*en subject to.

Some question was raised as to the law applicable. The second 
bill of lading contains a paragraph plainly indicating that the 
intention of the parties is that it is the law of England by which 
the construction and effect of this instrument are to be governed. 
Such a stipulation is conclusive both under the lawr of England; 
Hamlyn <$• Co. v. Talinker Distillery, [1894J A.C. 202; and under 
that of Quebec ; Art. 8 C.C.; Savigny (Guthrie's translation, 2nd
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pel.), sees. 369, 370, pp. 194 and 197; see. 372, p. 221 (notv A), 
p. 227; Royal (iuardian« v. Clarke, 17 D.L.R. 318, 49 Can. 8.C.R. 
229, at 251; Lafleur’s Conflict of Laws, at p. 149.

The appeal should Ik* dismissed with costs.
Anglin, J.:—Assuming that it is fully established that the 

freezing of the appellant’s shipment of lemons was due to negli
gence of the sespondents’ servants, liability for such negligence 
is, in my opinion, clearly excluded by an express provision of the 
bill of lading under which the respondents carried this cargo. It 
is conceded, and, in view of the terms of the original bill of lading 
with the General Steam Navigation Co., it could not well have 
been contended otherwise, that the latter company had authority 
to tranship the ap|>ellant’s goods at London, and to accept on 
his liehalf from the forwarding steamship company a bill of lading 
in its customary form. It was in pursuance of this authority 
that the bill of lading in question was taken from the respondents 
and it is binding upon the appellant. It is not suggested that 
it is not in the respondents’ usual form or that its acceptance 
was procured by any imjxjsition, misrepresentation or conceal
ment.

The question presented is solely one of construction. There 
is no ambiguity or inconsistency whatever in the terms of the 
bill of lading. 1 am unable to agree with the appellant’s conten
tion that it incorporates the provisions of the bill of lading issued 
by the original shippers, the General Steam Navigation Co. The 
clause relied upon for that purpose, viz.:—

Through goods arc also subject to all conditions of the company or com
panies which assist in their conveyance,
in my opinion, refers solely to conditions of any company or com
panies which might take over the goods from the respondents for 
the purpose of forwarding them to destination. That this is the 
meaning of the clause invoked is, I think sufficiently clear from 
its own terms. Rut if not, it is made so by the fact that it imme
diately follows another clause which stipulates that:—

In arranging for through carriage the liability of the Furness Line is to be 
that of forwarding agents only.

No sufficient ground has liven advanced for relieving the appel
lant from the clear and explicit provision of the bill of lading 
taken on his liehalf.

For the foregoing reasons, as well as those assigned by Cross, 
J., in the Court of King’s Bench, I am of the opinion that, under
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the special terms of their bill of lading, the respondents were 
exempt from liability for injury to the appellant's cargo due to 
climatic conditions, although that injury was occasioned by negli
gence of the respondents' servants.

Brodeur, J.:—The appellant claims damages for lemons which 
were frozen in transit between Ixmdon and St. John, N.B., on 
a ship belonging to the respondents.

The respondents contend that they are not responsible for 
the condition of those* goods, because by the bill of lading they 
were exempted from liability for damages caused by frost.

Those goods were shipped from Italy to Montreal on a through 
bill of lading issued at Milazzo, Italy, by the General Steam Navi
gation Co. It was provided in the bill of lading issued by the 
latter company that those* goods could be transhipp'd in England. 
When they reached England, the goods were handed over to the 
respondent company for the purpose of t>eing transported to St. 
John, N.B.

One of the conditions of the new bill of lading was that the 
respondent company should not be responsible for injurious effects 
of climate whether or not
the loss or injury arising therefrom lie occasioned by or arise from any act or 
omission, negligence, default or error in judgment of the master, etc.

It appears that when the ship came near Newfoundland they 
encountered a pretty severe frost and it is likely that the lemons 
got frozen at that time, though the goods seem to have been 
stowed at the place where they should have been. It is in evi
dence also that when the ship reached Halifax the hatches were 
open for the purpose of discharging the cargo and that the lemons 
might then have got frozen.

However, the respondents claim that, according to their con
tract, they could not be held liable for negligence, default or 
error. Their bill of lading was accepted without any objection 
and became the contract determining the rights and obligations 
of the parties. It was provided also by that bill of lading that 
it would be interpreted according to the law’s of England, and 
it has been proved in the case under the provisions of that law 
that bill of lading with such a clause was good and valid.

But it was contended on the part of the appellant that the 
new bill of lading issued in London by the respondent company 
was subject to the conditions and clauses of the original bill of
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lading. It appears in the original bill of lading issued in Italy 
that the vessel owners undertook to exercise care and diligence 
in the carrying of goods, and that the latter clause would then 
l>e contrary to the provisions of the second hill of lading issued 
by the respondent company.

I am unable to find in the latter bill of lading any provisions 
by which all the conditions and obligations mentioned in the 
original bill of lading would affect the respondent company. It 
was even stipulated in the original bill of holing that, in the 
event of transhipment, the clauses, conditions and restrictions of 
the ship or other conveyance by which the goods are forwarded 
to destination were included in the original bill of lading in addi
tion to the conditions therein stipulated.

The contract then could lie modified by any new ship owner; 
and as in the present case the respondent company undertook 
to carry the goods, but with the condition that it should not lie 
responsible for the injurious effect of climate even if the loss 
arose from its own negligence or the negligence of its employees, 
it constituted a contract which unfortunately in the circumstances 
of the case would not give any relief to the appellant. Those 
conditions might be very unjust; but they are the t ions 
accepted by the parties and the Courts are bound to give effect 
to them.

The apia-al should l>e dismissed with costs. Appeal dismissed.

Annotation—Xhe Crown as a common carrier. -
It has for a long time been accepted us a principle of law that the Crown, 

in respect of the conveyance of goods over Canadian Government railways, 
is not in the |>osition of a common carrier. In the case of Lavoir v. The 
Queen, 3 Can. Ex. 9(1, the learned trial Judge made the following observation:—

“In The Queen v. Mehod (8 Can. S.C.R. 1), the majority of the Court, 
following The. Queen v. McFarlane, 7 Can. S.C.R. 21(1, held that the Crown, 
in respect of government railways, is not a common carrier.”

In view of its importance the soundness of this doctrine is well worth a 
careful enquiry.

Before discussing the opinions of the Judges in the two Supreme Court 
cases above mentioned, it would be well to examine some pertinent provisions 
of the Exchequer Court Act and the Government Railways Act, and then 
review the principles U|xm which the legal liability of a common carrier are 
based.

In the first place, by sec. 19 of the Exchequer Court Act. R.S.C. 1906, 
eh. 140. it is provided that “The Exchequer Court shall have exclusive original 
jurisdiction in all cases in which demand is made or relief sought in respect 
of any matter which might, in England. In* the subject of a suit or action
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against the Crown, and for greater ceitainty, but not so as to restrict the 
generality of the foregoing terms, it shall have exclusive oiiginal jurisdiction 
in all eases in which the land, goods or money of the subject are in the |x>ssesxion 
of the Crown, or in which the claim arisi s out of a contract entered into by or on 
behalf of the Crown."

Then turning to the Government Railways Act, K.N.C. 190(1, ch. 30, it is 
abundantly clear that parliament, in enacting certain of its provisions, con
templated that the government railways would carry on the business of 
common carriers. For instance, by sec. 40 of the said Act the (Jovernor-in- 
Council may im|K>8c ami authorize the collection of tolls and dues u|M>n any 
railway vested in His Majesty. By secs. 49, 50 and 51 the (lovernor-in- 
Council may make regulations for the ascertaining and collection of the tolls, 
dues and revenues on such railway; for ini|iosiiig fines for the violation of any 
such regulation: and for the detention and seizure, at the risk of the owner, 
of any carriage, animal, timber or goods on which tolls or dues have accrued 
and have not been paid. It is also noteworthy that by clause (A) of sec. 2 
of the Act, “toll" is defined to include any rate oi charge, or other payment 
payable for any passenger, animal, carriage, goods, merchandize, matter or 
thing conveyed on the railway. Furthermore, clause (?) declares that “goods" 
includes things of every kind that may Is* conveyed upon the railway, or u|h)H 
steam or othei vessels connected therewith.

Our object in quoting these statutory enactments is merely to show, 
ex/tressis verbis, how far parliament intended to place the Crown in the position 
of a common carrier, and to give a remedy for its breach of duty as such.

In the second place, we shall proceed to examine the principles underlying 
the common carrier's liability at common law.

A common carrier may be defined to he a |x>rson who undertakes for hire 
or reward to transport the goods of such as employ him from place to place. 
Dwight v. Hremter. 1 Pick. 50. The following definition from one of the older 
books has been s|x>cially commended both for brevity and exactness: “Any 
one who undertakes to carry the gcxxls of all |x‘rsons, indifferently, for hire, is a 
common carrier." (Ustnturn v. Hurst, 1 Salk. 249 (91 E.R. 220) Cf. Liver 
Alkali Vo. v. Johnson, L.lt. Ex. 207. These definitions bring the obligations 
of a common carrier within that branch of the law of contract known as bail
ments. The bailment ol common carriage falls within the fifth of Sir William 
Jones' classifications, viz., local io o/teris niercium vehendarum. Jones, Bail. 
30.

Yet the common carrier's liability is something more than that of an 
ordinary bailee. Cf. Van Zile on Bailments. 2nd ed., sec. 29 (c). Lord 
Mansfield in Forward v. Piltard (1785), 1 T.R. 27 (99 E.R. 953) at p. 33, says:— 
“It ap|x>?irs from all the cases for 100 years back, that there are events for. 
which the carrier is liable independent of his contract. By the nature of his 
contract, he is liable for all due care and diligence;.and for any negligence he is 
suable on his contract. But there is a further degree of rtsensibility by the 
custom of the realm, that is, by the common law; a carrier is in the nature of an 
insurer. It is laid down that he is liable for every accident except hv the act 
of G<xl or the King's enemies.

Now as to railways. “That railroad companies are authorized by law 
to make roads as public highways, to lay down tracks, place cars upon them, 
and carry go<xls for hire, are circumstances which bring them within all the 
rules, of the common law. and make them eminently common carriers."
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Per Shaw, C.J. in Norway Plain« Co. v. Hanlon <(• Maine ltd. flS.H). 1 Gray 
263, p. 269.

Now, while the Crown in liable in actions arising out of contract, it is 
clear law that it is not liable to the subject in actions of pure tort except where 
made so by statute. Tobin v. The Queen. 16 C.B. (N.8.) 300; City of Quebec 
v. The Queen, 24 ('an. 8.C.R. 420. However, it is equally certain that the Crown 
is liable for all breaches of contract no matter whether they depend on its 
servant’s breach of duty or otherwise. In Brown v. Boorman, 11 Cl. A F. 1. 
(8 E.R. 1003), at p. 44, Lord Campbell sai<l: “Whenever there is a contract, 
and something to be done in the course of the employment which is the subject 
of that contract, if then; is a breach of a duty in the course of that employ
ment, the plaintiff may either recover in tort or in contract.”

In the case of the Windsor <t* Annapoli« R. Co. v. The Queen (1886), 11 
App. Cas. 607, the claim rested on a trespass by the Crown's servants in 
ejecting the suppliants from a railway over which the Crown had contracted 
to give them (lossession and control for a stated |>eriod. Lord Watson, in 
delivering the judgment of their lonlships, said (p. 613) : -“A suit for damages, 
in res|)eet of the violation of the contract, is as much an action upon the 
contract as a suit for performance: it is the only available means of enforcing 
the contract in cases where, through the act or omission of one of the con
tracting parties, s|>eeifie jx'rformance has become impossible. ”

In Tobin v. The Queen (1864). 16 C.B. N.S. 310, at p. 3.r>5. Earle. C. J.. 
said “Claims founded on contracts and grants made on behalf of the Crown 
. . . an* within a class legally distinct from wrongs.”

“No civil wrong is a tort if it is exclusively the breach of a contract. The 
law of contracts stands by itself, as a separate department of our legal system, 
over against the law of torts; and to a large extent liability for breaches of 
contraet and liability for torts are governed by different principles. It may 
well hap|ien, however, that the same act is both a tort and a breach of con
tract . . . Thus he who refuses to return a borrowed chattel commits 
both a breach of contract and also the tort known as conversion : a breach 
of contract, because he promised expressly or impliedly to return the chattel; 
but not merely a breach of contract, and therefore also a tort, because lie 
would have been equally liable for detaining another man's property, even if he 
hail made no such contract at all.” Salmond’s Jurisprudence, 2nd ed., p. 43">. 
Finch, J., in Rich v. New York ('entrai, etc., R. Co., 87 N.Y. at p. 390, said :— 
“We have been unable to find any accurate and perfect definition of a tort. 
Between actions plainly ex contractu, and those as clearly ex delicto there exists 
what has l>een termed a border-land, where the lines of distinction are shadowy 
and obscure, and the tort and the contract so approach each other, and 
become so nearly coincident as to make their practical separation somewhat 
difficult . . . Ordinalily, the essence of a tort consists in the violation
of some duty due to an individual, which duty is a thing different from the mere 
contract obligation. When such duty grows out of relations of trust and 
confidence, as that of the agent of his principal or the lawyer of his client, the 
ground of duty is apparent, and the tort is, in general, easily separable from 
the mere breach of contract. But where no such relation flows from the 
constituted contract, and still a breach of its obligation is made the essential 
and prineipal means, in combination with other and perlnqw innocent acts and 
conditions, of inflicting another and different injury, and accomplishing 
another different purpose, the question whether such invasion of a right is
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actionable as a breach of contract only, or also as a tort, leads to a somewhat 
difficult search for a distinguishing test."

How far the undertaking of a common carrier protrudes itself into the 
border-land of obligations mentioned by Finch. J.. is shown by the following 
extract from Keener on Quasi-Contract, p. 18:—“Of a quasi-contractual 
nature, it is submitted, is the duty of a carrier, founded u|>on the custom of the 
realm to receive and to carry safely. That the liability in such cases arises 
not from contract, but from a duty, is clear. While it is true that the liability 
is ordinarily described as one in tort, it is submitted that it has been so des- 
cribed because of the usual classification of legal rights into contracts and 
torts, and that since the obligation inqiosed upon the carrier is to act, the 
obligation is really quasi-contract ual in its nature, and not in the nature of a 
tort.”

Mr. Keener's view that the obligation of the carrier soumis in contract 
rather than in tort is strongly supjiorted by the opinion of Lord Mansfield in 
Forward v. Pillard, ’quoted ante, and by that of Lord Kenyon. C.J.. in Huddle 
v. Willson (1795), 6T.H. 369 (101 K.R. 600), where he says, at p. 373. that a 
declaration against a carrier on the custom of the realm is, in substance. 
ex contractu. In the report of this case in the Revised Reports, vol. 3, at p. 202, 
the syllabus reads: “The cause of action in the ordinary case of an action 
against a common carrier is essentially ex contractu.” In the editorial note to 
Huddle v. Willson, lulti sup.) we find the following:—“Lord Kenyon's judg
ment in Huddle v. Willson, as well as the case of Hoson v. Sandfurd. on which 
it is founded, is imjieached by Ixird Ellenhorough in (lovett v. Hadnidge, 3 
Fast, 02. 09 (102 K.R. 520). Rut the principle is reaffirmed by Sir J. Mans
field, C.J., in Pencell v. Layton, 2 Bos. & P. (N.R.) 305, (127 K.R. 009), and 
Mr. Dicey (On Parties, p. 20) after reviewing these, with other conflicting 
authorities. supports the view of Sir J. Mansfield.” Let us first quote Mr. 
Dicey's exact words, and then proceed with those of Sir James Mansfield in 
the case last mentioned, as they are both of high authority. Mr. Dicey says 
(p. 20.):—"In spite of conflicting decisions, the doctrine laid down by 
Sir J. Mansfield. C.J.. is (it is submitted) in theory correct. Actions for torts, 
founded on contract, though in form actions for tort, are in reality actions for 
breach of contract. They owe their existence to the fact that for technical 
reasons . . . declarations were often framed in tort where the real cause 
of action was the breach of a contract." In Powell v. Layton, Sir James 
Mansfield, said (pp. 369, 370):—"Let us see what is meant by the defendant's 
duty? How did he undertake any duty, except by his agreement to carry and 
deliver the goods? The duty of a servant or the duty of an officer I under
stand, but the duty of a carrier 1 do not understand, otherwise than as that 
duty arises out of his contract . . . The form of the action cannot alter, 
the nature of the transaction; the form of the transaction is originally con
tract." See also Baltimore and Ohio II. Co. v. Pumphrcy, 59 Md. 390; and 
Pollock on Torls, 10th ed., p. 558.

It would appear from this examination of the authorities establishing the 
criteria of the carrier’s obligation, that the remedy for a breach of that obliga
tion extends itself within the province of contract rather than within that of 
tort.

Turning now to a consideration of the Supreme Court cases of The Queen 
v. McFarlane, and The Queen v. Method, it is well to bear in mind that when 
they were decided, the Dominion Petition of Right Act, 1876, was in force.
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By that Act the subject in Canada was put in the same ixwition as the subject 
in England under ‘‘BoviH's Act,” 23 and 24 Viet. (U.K.j eh. 34. His petition, 
after a fiat was obtained thereon, was cognizable in the Exchequer Court 
of Canada. The question of the liability of the Crown in damages for breach 
of contract, was pursued with great historical research and acumen by the 
Court of Queen's Bench in the case of Thomas y. The Queen 11S74), L.R. 10 
Q.B. 31. and it was held on the authority of the Banker's case (14 How. St. Tr. 
1). that the Crown had always been liable to the subject in matters of contract. 
Parliament, in enacting the Dominion Petition of Bight Act of 1S76, made it 
clear that then» was no intention of giving to the subject any remedy against 
the Crown in any case in which he would not have been entitled to such 
remedy in England, under similar circumstances, by the laws in force there 
prior to the passing of the English statute above mentioned. That Act dis
tinctly negatived any intention of giving to the subject any remedy which he 
would not have bw-n theretofore entitled to. In other words, the English 
Petition of Bight Act is to be regarded as nothing more than a statute of 
procedure. (.vee Clode on Pet. Bight, p. 176.) Furthermore, by the s< e. 58, 
of the Supreme and Exchequer Courts Act, then in force, it was provided that 
the Exchequer Court should have “exclusive jurisdiction in all casts in which 
the demand shall Ire made or relief sought in res|>eet to any matter which 
might in England he the subject of a suit or action in the Court ol Exchequer 
on its revenue side against the Crown.” By all of which it apj«ears that when 
the McFarlane case and the McLeod case were decided the subject in Canada 
has as lull a remedy in the Exchequer Court against the Crown for breach of 
contract as the subject in England had at that time. Bearing this in mind 
let us proceed to examine the decisions of the Supreme Court of Canada in the 
cases mentioned.

Dealing first with the McFarlane case, the |>etition of right set out that a 
quantity of timber and lops belonging to the suppliants while in transit through 
certain slides and booms belonging to the Dominion Government on the 
Ottawa River were lost “by reason of the unskilful, negligent and improper 
conduct” of the slide-n aster. The claim sounded in tort, and the Crown 
pleaded that there was no liability, on its part, for the negligent acts com
plained of. and that no contract with the suppliants was shown for breach of 
which a |x*tition would lie. So that as the action was sluqx'd and presented 
to the Court, then- was no jurisdiction under the statutes mentioned to enter
tain it. Beyond this, it is submitted, that the expressions of the Judges are 
obiter. Ritchie. C.J., while negativing any analogy between the case and that 
of a common carrier (p. 236) thought that even if a contract of carriage could 
have been made out upon the facts as between subject and subject, in any 
event the Crown would not have been liable as a common carrier on grounds 
of public policy, relying therefor iq>on Whitfield v. lAird DeSpenccr, 2 Cowp. 
764. Taschereau, J., concurred with the Chief Justice. Strong, J. (at pp. 
242. 243) said :—“Without enquiiing whether this analogy between the 
liability of the Crown and a private? |>erson for a breach of contract arising 
from the laches and negligence of an agent is correctly assumed, it ap|x*nrs very 
clear that there is no room for applying it in the present case, for the (xdition 
of right does not show any contract on the part of the Crow n to pass the timber 
safely through the slides, either expressly or impliedly entered into by the 
parties, as in the case of a carrier undertaking the carriage of goods, < r arising 
Ly operation of law.” Cîwynne. J. (p. 244) regarded the case shaped in the
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Annotation, petition us one of pure tort. So that the McFarlane ease, thus analyzed, 

hardly affords a sure foundation for the doctrine that the Crown is not a com
mon carrier in resect of government railways in Canada.

In the Mcljcod case the suppliant had been seriously injured in an accident 
while being carried as a passenger on a government railway. He had paid for 
and obtained a first -class ticket for his transportation between certain |joints, 
and was occupying a seat in a first-class car when the train was derailed. 
Having alleged in his (jetition that he had been received as a passenger upon a 
promise to be carried safely for reward between such (joints, the suppliant 
charged that “Her Majesty, disregarding her duty, in that behalf, and her said 
promise, did not safely and securely carry the suppliant . . . but so
negligently and unskilfully conducted, managed and maintained the said 
railway, and the train upon which the suppliant was a passenger . . . that 
. . . suppliant was greatly and permanently injured in body and health,

It will be observed that the McLeod case, us shaped in the (jetition of 
right, was not an action for the breach of an ordinary contract of common 
carriage in respect of which the carrier would be liable without negligence being 
show n. Railway companies are not common carriers as regards passengers. 
(See per Lindley, L.J., in Dickson v. Great Northern R. Co. (1886), 18Q.B.D. at 
p. 185; Macnamara’s Law of Carriers (2nd ed.) p. 519.) A carrier of passengers 
is not, as such, liable as a common carrier of gejods. (East Indian Ry. Co. v. 
Halidas Mukerjee, [1901] A.C. 396); but when a carrier of passengers also holds 
himself out as a carrier of goods, he is a common carrier qua the goods. (Dickson 
v. G. N. R. Co., 18 Q.B.D. 183.) That Ritchie, C.J., appreciated the distinc
tion between the McLeod case and that arising under a true contract of com
mon carriage ap|jears at pp. 20, 23 of the report. He says:—“This is, in my 
opinion, unquestionably a claim sounding in tort, a claim for a negligent 
breach of duty. A carrier of passengers is not an insurer." If the learned 
Chief Justice had stop|jed there, the case would hardly have been an authority 
for the proposition or doctrine in question. But he proceeds to take up the 
threads of an enquiry into the reasons of the Crown’s immunity from ordinary 
civil actions, begun by him in the McFarlane case,—and finally arrives at the 
conclusion that “the establishment of the government railways in the 
Dominion is ... a branch of the public police, created by statute for 
purposes of public convenience and not entered upon or to be treated as 
private mercantile speculations ... To say that these great public 
works are to be treated as the property of private individuals or corporations, 
and the Queen, as the head of the Clovemment of the country, as a trader or 
common carrier, and as such chargeable with negligence, and liable therefor, 
and for all acts of negligence or improper conduct in the employees of the 
Crown, from the stoker to the Minister of Railways, is simply to ignore air 
constitutional principles." The majority of the Court also thought that the 
case could not be distinguished in principle from the McFarlane case, but 
Fournier, J., in his able dissenting judgment (p. 40) (joints out that the two 
cases arc distinguishable inasmuch ns the claim in the McFarlane case was 
for a (jure tort while in the McLeod case “two essential elements for the 
existence of a contract of conveyance arc to be found; on the part of McLeod, 
a good and valid consideration given in exchange for the service demanded, by 
paying the railway fare according to thte tariff—on the part of the government, 
by the handing over of a passenger ticket as evidence of the promise to convey 
the respondent from C. to S."
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The McLeod case was decided in 1883, and comparing it with the Windsor 
and Annapolis Railway case, decided by the Judicial Committee of the Privy 
Council three years later (1886), 11 App. Cas. 007, and referred to ante, it will 
be seen that Fournier. J's, view that the Crown was liable for a tortious breach 
of contract is supported by Lord Watson's observations in the case last men
tioned. Furthermore, Fournier, J., expressly controverted the argument 
put forward by the majority of the judges in the McFarlane and McLeod 
cases to the effect that it would lie contrary to the interests of administration 
and public convenience to hold the Crown liable as a trailer or common carrier 
in respect of railways and other undertakings operated by the government; 
and it is both interesting and important to note that Sir Barnes Peacock, in 
Farnell v. Bowman (1887), 12 App. Cas. 643, at p. 649, takes much the same 
view of the ah inconvenienti argument against the Crown's liability in these 
matters as Fournier, J., does. His language is so much to the point that it 
would almost seem that he expressly intended to impugn the conclusions of the 
majority of the Supreme Court of Canada in the cases mentioned. He says :— 
“It must be borne in mind that the local governments in the colonies, as 
pioneers of improvements, are frequently obliged to embark in undertakings 
which in other countries are left to private enterprise, such, for instance, as the 
construction of railways, canals, and other works for the construction of which 
it is necessary to employ many inferior officers and workmen. If. therefore, the 
maxim that ‘the King can do no wrong’, were applied to colonial governments 
. . . it would work much greater hardship that it does in Kngland.”

The Supreme Court of Georgia, in Western Atlantic Rd. v. Carlton 
(1850), 28 Georgia, at p. 182, might lie cited as arriving at the same conclusion 
by a parity of reasoning:—“It is insisted that the State is not a common 
carrier, and is not subject to the rules of law which apply to common carriers. 
When a State embarks in an enterprise which is usually carried on by individual 
persons or companies, it voluntarily waives its sovereign character and is 
subject to like regulation with persons engaged in the same calling."

It is convenient at this place to note that the Judicial Committee of the 
Privy Council has decided that the Crown, represented by a colonial govern
ment, can be chargeable with a warehouseman’s obligations as a bailee.

In the case of Brabant tfr Co. v. King, [1895] A.C. 632, the question is 
decided unequivocally in the affirmative. The Government of Queensland 
had, under the provisions of the Queensland Navigation Act of 1876 (41 Viet. 
No. 3), accepted from the plaintiffs certain explosives and stored them in one 
of their magazines at Brisbane under the control of the Governments servants, 
charging the plaintiff storage-rent for the same. The Act provided that 
if such storage-rent was not paid, the goods might be sold by the Government. 
While the goods were so in storage the River Brisbane rose to an exceptional 
height and flooded the magazine. The plaintiffs’ goods were rendered value
less by their immersion in water. Ix>rd Watson, in delivering the judgment 
of their lordships, at p. 640, said: “Their lordship can sec no reason to doubt 
that the relation in which the Government stood to the ap|iel!ant company 
was simply that of bailees for hire. They were therefore under a legal obliga
tion to exercise the same degree of care towards the preservation of the goods 
entrusted to them from injury, which might reasonably be expected from a 
skilled store-keeper . . . And that obligation included not only the duty 
of taking all reasonable precautions to obviate these risks, but the duty of 
taking all proper measures for the protection of the goods when such risks were 
imminent or had actually occurred."
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The question naturally arises after a perusal of this case, why should the 
Crown be held liable as a warehouseman and not as a common carrier?

We have already quoted the remarks of Burbidge, J., in Lavoie v. The 
Quern upon the question of the Crown’s liability as a common carrier. That 
case was decided in the year 1892, 16 years after the Dominion Petition of 
Right Act was passed, and some 5 years after the Exchequer Court Act of 
1887 became law. It will be remembered that the latter provided, inter alia, 
that the Court should have jurisdiction in any case “in which the claim arises 
out of a contract entered into by or on behalf of the Crown." The Latvie 
cast* was essentially a case of common carriage. In 1905. the case of The 
Nicholls Chemical Co. v. The King, came before Burbidge. J., on a petition of 
right for damages for the loss of a certain quantity of acid while in transit over 
a railway owned and operated by the Dominion government.

In the interval between the decision in the Lavoie case and that in the one 
last mentioned, the learned Judge seems to have modified somewhat the view 
implicit throughout his reasons in the former case that the Crown can be in 
no sense a common carrier. But he does not conceive of the Crown being 
liable as an insurer. He says (9 Can. Ex. at p. 278): “The Crown is not in 
regard to liability for loss of goods carried in every respect in the jM wit ion of an 
ordinary common carrier. The latter is in the position of an insurer of such 
goods, and any s|>ecinl contract made is, in general, in mitigation of its common 
law obligation and liability. The Crown, on the other hand, is not liable at 
common law except under a contract, or where the case falls within the statute 
under which it is in certain cases liable for the negligence of its servants." 
Here we see that the learned Judge relies upon the very technical principle 
underlying the carrier's res|H>nsibility as an insurer (namely, that such respon
sibility does not arise out of the carrier's contract, but is cast upon him by the 
'‘custom of the realm”) to place an action against the carrier for failure to carry 
and deliver the goods wholly within the domain of toit. But with all deference 
we would |>oint out that to do this is to ignore the opinions of Lord Kenyon in 
Buddie v. Willson, of Sir James Mansfield in Powell v. Layton, and of Lord 
Campbell in Brown v. Boorman, cited and discussed ante, as well as those of 
text writers of high authority, certain ot which we have passed in review. 
Remembering that common carriage is a bailment, it is noteworthy that 
Burbidge, J.. in Johnson v. The King (1903), 8 Can. Ex. 360), found no diffi
culty in holding the Crown liable as a bailee for hire in respect of the duty 
of such a bailee to take reasonable care; yet the duty to take reasonable care 
in the bailment of hire (locatio rei) is as much an obligation, superimposed 
by law upon the actual contract, as the duty of an insurer is in the case of the 
bailment of common carriage (locatio o/tcris mereium vehendarum). As Dr. 
Holland puts it:—“What is called, with reference to carriers, the 'custom of 
the realm,' is really a tenu implied by law in the contract of carriage." (Elem. 
of Juris., 9th ed., p. 241.) Finally, when we read the following observations 
by the Court on the contract in Johnson v. The King—“Such a contract in
volved all its usual terms and incidents, as well those that were expressed 
as those that arose by law upon the contract being entered into"—we fail to see 
any ineluctable reason why the Crown should not be held liable under a 
petition of right based upon a bailment of common carriage.

As a result of our review of the cases in the Supreme Court of Canada, 
and in the Exchequer Court of Canada, we venture to think that the doctrine 
that the Crown, in respect of the conveyance of goods over the government
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railways of Canada, cannot be held liable as a common carrier, is unsound. Annotation. 
Furthermore, we think it reasonably clear that under the Dominion Petition 
of Right Act of 1876. read in conjunction with the Supreme Court and Exche
quer Court Acts of 1875, the Crown might have been held liable on an under
taking to carry goods to the same extent as an ordinary common carrier; and 
that under subsequent remedial legislation embodied in the Exchequer Court 
Act (R.8.C. 1906, ch. 140) and the Government Railways Act (R.8.C. 1906, 
ch. 36), this liability, both in its contractual and delictual as|>ects. is established 
beyond doubt. Chari.es Morse.

SHORE A GRANT v. WILSON Bros. R c
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, (l alii her, Z~T

and McPhillips, JJ.A. April 4, 1916. A-

Landlord and tenant (§ III D—110)—Distress—Landlord as purchaser 
—Appraisement.

In a sale under a distress for rent the landlord cannot become a pur
chaser; the sale is also void for want of appraisement as required by 
sec. 7 of the Distress Act (R.8.B.C. 1911, ch. 65, as amended in 1915, 
ch. 18).

Appeal by plaintiffs from the decision of Lampman, Co. J., Statement, 
on an interpleader issue tried at Victoria on March 1, 1916.
Affirmed.

The judgment appealed from is as follows :—
Lampman, Co.J.: — Jesse Evans was a tenant of premises 

owned by the plaintiffs and on February 1, he was in arrear for 
8 months' rent—$200— and as he liad no money with which to 
pay the rent or any other debt he saw his landlords, the plaintiffs, 
and told them he wanted to give up the premises in which he 
carried on a small business as a retail tobacconist. Plaintiffs then, 
on the same day, put a bailiff in for the $200 rent, and by an 
arrangement, Evans continued in ixwsession and carried on the 
business, the plaintiffs advancing him $10 with which to buy stock.

The bailiff served Evans with a notice of the distraint, the 
notice containing the statement that unless he paid the rent within 
5 days the “goods will l)e appraised and sold according to law.”
The bailiff, on February 4, posted at the end of a shelf in the store 
the following notice:—

Auction Sale.
The Stock and Fixtures in and upon these Premises will be Offered 

for Sale by Public Auction on the 9th day of February, 1916, at the 
Hour of 3 o'Clock. A. R. Mitchell, City Bailiff.
This notice is typewritten on a half sheet of typewriting paper in 
caps, type and the written part is 5 inches long and 2 inches wide.

On February 9, I assume at 3 o'clock in the afternoon—I did 
not notice until after the conclusion of the argument that the
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notice did not state the time of the sale as being in the forenoon 
or afternoon—the liailiff offered the goods (consisting of stock and 
some fixtures) for sale at *200 and the landlords Isiught. The 
landlords then rented the premises to one Hartley who took pos
session and employed Evans to work for him. After the auction 
sale Evans assisted the landlords in removing the stock from the 
cigar store to another room in the same building; the tenant’s 
fixtures were left as they were.

Wilson Bros, sued Evans on February 5, the summons was 
served on the 7th and judgment was entered on the 15th, and the 
sheriff seized the goods on February 16. Shore * Cirant claimed 
ownership, and the matter now comes before me in an interpleader 
issue.

No appraisement was made as required by sec. 7 of the Dis
tress Act as amended in 1915, eh. 18.

Mr. Elliott for the plaintiffs contends that only the tenant 
could sue lx-cause of the irregularities in the sale, and that if the 
title in the goods did not pass at the auction sale still the plain
tiffs are protected lx-cause they, in effect, received the goods from 
Evans in payment of the rent. I do not think either of these 
contentions can prevail.

The sale was bad on two grounds—first, because there was no 
appraisement,and, second, because the landlords could not buy— 
since Moore v. Singer, [1904] 1 K.B. 820, there can be no doubt 
about this latter ground.

There seems to have been a great economy of effort in carrying 
out the provisions of the Act, and in giving notice of the sale. 
Considering the notice I am not surprised that no one except the 
parties and 4 or 5 others—probably the usual frequenters of the 
place—attended the sale. If Evans had handed over his stock to 
plaintiffs in payment of the rent the case would have been differ
ent. He did say "I ceded the stuff to the plaintiffs,” but the 
words were put in his mouth by Mr. Elliott, and his acts shew 
nothing of the kind. All he did was to announce he could not 
carry on any further, and the fact that he helped to carry some 
stuff to another room after the sale only indicates that he was 
continuing to assist about the premises.

I do not think that if Evans cannot impeach the sale it there
fore follows that the plaintiffs must succeed in the issue, and I

*• c‘ notice did not state the time of the sale as being in the forenoon
C. A. or afternoon—the Ixiiliff offered the goods (consisting of stock and

8— some fixtures) for sale at *200 and the landlords Isiught. The

cigar store to another room in the same building; the tenant’s

Wilson Bros, sued Evans on February 5, the summons was 
served on the 7th and judgment was entered on the 15th, and the 
sheriff seiied the gixxls on February 16. Shore * firent claimed 
ownership, and the matter now comes before me in an interpleader 
issue.

No appraisement was made as required by sec. 7 of the Dis
tress Act as amended in 1915, eh. 18.

Mr. Elliott for the plaintiffs contends that only the tenant 
could sue lx-cause of the irregularities in the sale, and that if the 
title in the goods did not pass at the auction sale still the plain
tiffs are protected lx-cause they, in effect, received the goods from 
Evans in payment of the rent. I do not think either of these 
contentions can prevail.

The sale was bad on two grounds—first, because there was no 
appraisement,and, second, because the landlords could not buy— 
since Moore v. Singer, (1904) 1 K.B. 820, there can be no doubt 
about this latter ground.

There seems to have been a great economy of effort in carrying 
out the provisions of the Act, and in giving notice of the sale. 
Considering the notice I am not surprised that no one except the

plaintiffs in payment of the rent the case would have been differ
ent. He did say "I ceded the stuff to the plaintiffs," but the 
wortls were put in his mouth by Mr. Elliott, and his acts shew

carry on any further, and the fact that he helped to carry some 
stuff to another room after the sale only indicates that he was 
continuing to assist about the premises.

I do not think tlmt if Evans cannot impeach the sale it there
fore follows that the plaintiffs must succeed in the issue, and I
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am inclined to think Evans could maintain an action for conver
sion—see Plasycoed Collieries Co. Ltd. v. Partridge, Jones Co. 
LUI., [1912] 2 K.B. 345.

Judgment will be entered for defendants.
F. C. Elliott, for plaintiffs, claimants.
C. E. Wilson, for defendants, execution creditors.

B. C.
C. A. 
Shore
t &

WlUBON

Macdonald, C.J.A.:—I would dismiss the appeal, on the Maëdwu<i. 
single ground that the evidence in the case is not such that we can CJ A- 
say upon it that the trial Judge was wrong in coming to the con
clusion that the sale by the bailiff was an illegal sale because the 
property was sold to the landlords, who then occupied the dual 
position of sellers and buyers. I think there was no consent to 
this, and that, therefore, the judgment cannot be disturbed.

Martin and Galliher, JJ.A., agreed. cSSSB.Va.

McPhillips, J.A.:—I would dismiss the appeal. I wish to j.a.
state, though, that in so doing, I hold myself open to take the 
view that even consent would not support a sale as between land
lord and tenant.

I admit that in the case of Burnham v. Waddell (1878), 3 A.R. 
(Ont.) 288, and also the case of Woods v. Rankin (1808), 18 V. 
C.C.P. 44, in the Courts of Ontario it would seem to be assumed 
that with consent a bailiff under a sale for distress for rent might 
sell to the landlord. I have always understood the law that it 
was against public policy to allow' a tenant even to consent to a 
sale to the landlord, and unless there is a decision which is binding 
upon this Court, I would be of the view that this was not a valid 
sale, and that is in conformity with the present English decisions 
as 1 understand them.

1 am of opinion that there was no sale inter partes. If the 
decisions of the Courts of Ontario are to be followed, i.e., that 
consent would give validity to a sale to a landlord of course con
sent must be established, but the trial Judge, as I understand it, 
has not found upon that question. I do not think that his judg
ment was founded upon the question of consent. Mr. Elliott very 
ably pointed out that we might arrive at the inference, which 
inference ought to have impressed itself upon the trial Judge, but 
when I turn to the language of Moss, C.J.A., in the case of Burn
ham v. Waddell, supra, at pp. 291-2, I do not think wre ought to 
adopt that submission.
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Harvey. C.J.

It would be an inconvenient practice if this Court were to be asked to 
draw inferences which should have been drawn by the Court of first instance, 
and u|x>n which that Court would, no doubt, have pronounced had it been 
asked to do so.

Therefore, we are in this position, that there is no sale inter 
parte», and the sale (if made at all) was made by the bailiff to the 
landlords, but with the essential finding of consent (if the Ontario 
cases are to be followed) not found by the trial Judge, the sale 
cannot be supported. On the other point, and upon the whole 
case, I think it is against public policy that there should lie a sale 
as between tenant and landlord. Appeal dismissed.

REX v. COLLINS.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuait, Beck and 
Walsh, JJ March 7, 1917

Intoxicating liquors ($ III G—89) — Keeping for sale — Presumptions
AND EVIDENCE OF UNLAWFUL KEEPING.

Under sec. 54 of the Alberta Liquor Act the onus is upon the accused 
of proving that a package of intoxicating liquor consigned to the accused 
ana received by him from the express company, ana which was found 
in his (tossession while he was taking it from the express office to his 
dwelling-house, was not intended for sale on being charged under sec. 23 
of the Act with keeping liquor for sale; and this tit hough the liquor was 
found in an omnibus of which the accused had charge as driver for a 
local common carrier, the express company’s resixmsibiUty in respect 
of the consignment from outside of Alberta having ceased on delivery 
to the accused.

Application by way of certiorari to quash a conviction for 
having or keeping liquor for sale contrary to the Alberta Liquor 
Act.

J. E. Varley, for appellant; H. W. Lunney, for the Crown. 
The judgment of the Court was delivered by 
Harvey, C.J.:—The accused was the driver of a bus from 

Fincher Station to Fincher Creek, a distance of two or three 
miles, and on the 27th of October last was found to have in his 
possession in the bus at Fincher Creek a package of liquor which 
he had obtained from the Dominion Express Company at Fincher 
Station and which he said he was taking home for his own use. 
The package was addressed to accused and was marked as from 
the Michel Liquor Co. Ltd.

The ground on which it is sought to quash the conviction is 
that the accused “was and is a common carrier and as such was 
and is permitted by section 25 of the said Liquor Act of Alberta 
to carry intoxicating liquor under the circumstances disclosed by 
the evidence at the trial.”
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Section 23 nays that: “No person shall . . . keep for ALTA, 
sale . . . any liquor except as authorized by the Act." 8. C.

Section 24 provides that: “No person . . . shall have, Rrx
keep, or give liquor in any place wheresoever other than in the "■

private dwelling house in which he resides except as authorized __
by this Act." H»rv,y.c.i.

And Section 25 provides that:“Nothing in section 24 . . .
shall prevent common carriers or other persons from carrying or 
conveying liquor from a place outside of the province to a place 
where the same may be lawfully received and lawfully kept 
within the province or from a place where such liquor is lawfully 
kept and lawfully delivered within the province to a place outside 
the province or from a place where such liquor may be lawfully 
kept and lawfully delivered within the province to another place 
within the province where the same may be lawfully received and 
lawfully kept."

The only evidence for the defence was that of the employer 
of accused who said that he was a common carrier who carried 
parcels on instructions of the people to their houses and that 
accused would have a right to take such parcels from the station 
to the parties to whom they were consigned.

The agent for the express company stated that the goods were 
delivered at the station, where the responsibility of his company 
ceased.

It may be noted that the conviction is not under section 24 
but under section 23, but in any event, assuming tlint accused’s 
employer was right in his conclusions of law, accused does not 
come within any of the exceptions of section 25. The only place 
where liquor may lie lawfully kept under section 24 is a private 
dwelling-house. There are some other places provided by the 
Act, such as vendors’ premises, chemists' premises, etc., which 
need not be considered here.

By section 25 a common carrier’s |>ossession is authorized 
while carrying it be ween the places within the province where 
it may lie lawfully kept and between such places and places without 
the province. The accused in the present case, even if treated as 
a common carrier, was not carrying the liquor between any such 
places. He was carrying it between the station and his own 
place. There is, however, nothing to warrant the conclusions that 
he was acting as a common carrier. He received the goods as
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the person to whom they w’ere consigned at the express office at 
the station and had them in his possession as far as the evidence 
shews as his own property but not as a carrier. But although I 
have considered this point t)ecause it was the ground raised, yet 
as I have already pointed out, I think it is not material to the con
sideration of this case, for if the liquor had reached his dwelling- 
house it would then have acquired the protection which section 
25 gives it while in transit to the house but that would be no an
swer to the charge of keeping it for sale; and section 54 provides 
that on a charge of selling or keeping for sale if prima facie proof 
is given that the accused “had in his possession or charge or con
trol any liquor in respect of or concerning which he is being 
prosecuted, such person shall l>e obliged to prove that he did not 
commit the offence with which he is charged.” On the facts of 
this case the burden is cast on the accused of proving that he did 
not keep the liquor for sale.

Whether under any circumstances on such an application as 
this it would t>e competent for this Court to say tliat he lias 
satisfied that burden it is unnecessary to consider for in the present 
case he did not even state in evidence that his purpose in keeping 
this liquor was not for sale while evidence was given shewing 
that between September 21st and October 25th, he had received 
from the express company 15 parcels of liquor totalling 393 
pounds. What the size of the parcel received on October 27th 
was does not appear on this application though the parcel was 
before the magistrate.

Quite clearly no fault could be found with the magistrate for 
not being satisfied on such evidence and lack of evidence that the 
liquor was not kept for sale.

I would, therefore, dismiss the application with costs.
Conviction sustained.

CANADIAN OIL COMPANIES Ltd. ▼. MARGBSON.
Nova Scotia Sujtreme Court, Sir Wallace Graham, C.J., and Russell, and 

Chisholm, JJ. March SI, 1917.

1. Sale (§ III A—50)—Option—Retention of goods—Remedy—Detinue.
An option to a purchaser to keep the containers of the sold merchandise 

at a fixed price is. when exercised, a sale, enforceable in an action for 
goods sold and delivered, and not in detinue.

2. Courts (6 II A—164)—Jurisdictional amount—Set-off.
The jurisdiction of a Court as to the amount sued on is not affected 

by a reduction of the amount by set-off.
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Appeal by defendant from the judgment of Longley, J., in 
favour of the plaintiff, in the sum of S16.69 and costs, and cross- 
appeal by plaintiff, in an action for the return of two gasoline 
drums or their value and for freight charges on same paid by 
plaintiff; or, in the alternative, for the price of goods sold and 
delivered and money paid by plaintiff at defendant's request. 
The defence was a set-off for money paid by defendant to plaintiff 
for gasoline in excess of the quantity actually received. There 
was also a plea to the jurisdiction of the Court. Affirmed.

W. E. Roscoe, K.C., for defendant; I. H. Oakes, for plaintiff.
The judgment of the Court was delivered by
Sir Wallace Graham, C.J.:—The plaintiffs shipped gasoline 

to the defendant in drums. It was customary in the invoice to 
charge the vendee with the price of the drums as well as the 
gasoline, but in the ordinary course of dealings between these 
parties the drums were returned and credit given for the amount 
which had been charged for them.

On April 23, 1913, the following letter was addressed by the 
plaintiffs to the defendant:

Attached picase find statement for 130 for 3 drums outstanding against 
you since September 28. 1912.

This year we are collecting lor steel barrels after they have been out 
longer than 30 days, the same as for any other merchandise, as we find it 
im|K>ssiblc to supply the trade with them if some of our customers keep them 
for months at a time. Of course, when the drums are returned, we will give 
the customer back his 110 leas return of freight, provided they are returned 
in good order and condition.

Kindly, therefore, arrange to semi us back these 3 drums, as after May 15 
we are making sight drafts for all that have been outstanding longer than 
30 days. Canadian Oh. Companies, Ltd., E. J. Cole. Accountant.

The defendant who had l>een drawn upon for an amount due, 
addressed to the plaintiffs the following letter, dated August 2G, 
1913:

Your draft came to hand to-day. I am sorry that things are in a state 
that I deem it best to return your draft and give as the reason that I did 
not receive the amount of gasoline that I paid you lor.

Therefore I will send you one more cask in a day or two, and the three 
1 paid you for I will keep and also the other two, so ?.s to prove to you or 
anyone else that they will not hold the amount you charge me for. If you 
will send me 100 gallons more gasoline. I will return the 3 casks and say no 
more. Hut at present I will not pay any more until I am forced to; this. I 
claim, is only looking after my rights. E. W. Maroeson.

He was complaining of a shortage in quantity in the gasoline 
delivered to him extending over a period of sales.

N.S,

H. C.
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Graham, CJ.
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The plaintiff, on January 24, 1916, brought an action in 
detinue for two drums not returned and 30 cts. freight charges 
on drum, in all $20.30, and in the alternative for the price of the 
drums as goods sold and delivered, together with the 30 cts. I 
refer to the particulars. The defendant pleaded a set-off claiming 
the value of the oil short delivered as an over payment, amounting 
to 102 gallons, $16.83.

Now the trial Judge lias given judgment for the plaintiff for 
$20.30, less $3.69, making $16.61, with costs upon the lower scale. 
That is upon the theory that the real claim was for debt or a 
liquidated demand in money in the sum of $20 or over.

There is an appeal by the plaintiff, and an appeal by the 
defendant.

The plaintiff having invoiced the drums to the defendant at 
a fixwl price, and by his letter having given defendant the option 
of electing to keep them at that price, and the defendant by his 
letter having elected to keep these two drums, I think there was 
a sale. Therefore the plaintiff could have succeeded on his action 
for goods sold etc., and was not entitled to sue in detinue claiming 
damages.

The defendant appeals because the amount recovered is only 
$16.61, and this Court has no jurisdiction when a debt or liqui
dated demand in money is under $20.

In order to make good that contention, he has to contend that 
the drums were sold to the plaintiff ami therefore there was but 
a debt; that the $20 was reduced by the over-payment which 
would lx* recoverable as money received, and therefore the amount 
reduced by payment rather tlian set-off.

I am afraid I cannot agree with that contention. The claim 
for an allowance for shortage in quantity did not constitute a 
reduction by cash payments. Indeed it was pleaded as a set-off.

It is really a claim for money had and received recoverable 
upon a quasi contract or claim of an equitable nature which 
arises, for instance, when money has lieen paid in mistake to re
cover it back, by either set-off or counterclaim or by a cross 
action. Therefore the Court had jurisdiction. I am, I think, 
within two cases in our reports. Donovan v. Mahar, 2 N.8.R. 
James 91, and McKenzie v. Long, 3 N.8.U. (2 Thom.) 268. The 
reason given by Bliss, J., who delivered the judgment of the Court,
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is that the plaintiff cannot know that the defendant will 
action, make a claim by way of set-off.

The Court having jurisdiction of the action, I think it had 
jurisdiction to deal with the reduction by set-off which was found 
by the Judge for the shortage.

Both appeals will be dismissed with costs. But they ought to 
be small, as near as possible proportionate to the smallness of the 
amount involved.

The defendant having succeeded in proving a shortage of the 
oil will have his costs lielow in respect to the set-off, but not the 
costs of the contention that the claim is below the jurisdiction of 
the Court. And the plaintiff will not have costs below in respect 
to his case and contention that lie was entitled to recover in 
detinue. Costs will 1m* set-off. Appeal dismissed.

McEVOY v. GRAND TRUNK R. Co. QUE.
Quebec Superior Court, Lane, J. January 9, 1917. 8. C.

Carriers ($ II 0—365)—Neulhience—Limitation of liability—Haugaue 
—Check-room.

The liability of a common carrier with respect to baggage checked for 
safe keeping is that of a bailee for hire, and he is liable for a loss thereof 
through misdelivery notwithstanding a condition on the receipt limiting 
the liability of which the holder had no notice.

Action to recover the value of a travelling bag and contents 
checked at the defendants' parcel office and delivered to the 
wrong ]x*rson. The company based its denial to a liability lieyond 
$10, and the costs of the action, on the fact that the <le]X)sitor 
of a parcel into the company’s safekeeping receives a receipt on 
which the following condition is printed:—

Charge: Five cents for each article for each 24 hours, to he paid on 
delivery of article. The dejiositor, in accepting this duplicate check, expressly 
agrees that the company shall not be liable for the loss or damage of any article 
covered by this check to an amount exceeding ten dollars, whether such loss 
or damage be caused by the negligence of the company or otherwise.

Lane, J.:—Considering that it has been contended on the one 
hand by plaintiff that, the deposit was a necessary deposit, and 
on the other hand by defendant that it was a voluntary deposit, 
the truth would apixar to be that it xvas a deposit for hire, the 
defendant company lx*ing, as regards the transaction between 
the parités, a depositaire salarie;

Considering that in any event, and if defendant were a volun
tary and gratuitous dejxisitory as regards plaintiff, the law would

ur
n



302 Dominion Law Reports. [35 DX.R.

QUE.

sTc.
McEvoy

Trunk
R. Co.

Une. J.

expect from it, in the carrying out of the deposit, the care of a 
prudent administrator;

Considering that defendant has not exercised the care of a 
prudent administrator, but lias been guilty of gross negligence, 
and owing to said gross negligence the plaintiff lias lieen deprived 
of his bag and its contents;

Considering that the parcel check handed to plaintiff upon 
the deposit of his bag was detached from a counterfoil tiearing 
the same number which defendant retained and attached to the 
bag; that, although the number was plainly marked in large 
figures, defendant not taking the ordinary and obvious care, which 
was its duty and obligation, to properly compare the number of 
the counterfoil on plaintiff's bag with that of another deposit 
check handed to defendant by another depositor, and carelessly 
and negligently delivered plaintiff's bag to another depositor on 
surrender of the latter’s parcel check with that upon the counter
foil on plaintiff’s bag;

Considering that, unless the limitation of defendant’s liability 
to $10 can validly lie invoked, defendant would be responsible to 
plaintiff;

Considering, as already stated, no notice of such limitation 
of defendant’s liability was given to plaintiff; that plaintiff could 
not he expected to know or suspect that defendant intended to 
limit its liability in the simple matter of the deposit of a parcel 
in its own parcel office specially set apart for the safe keeping 
of articles taken on deposit, especially seeing that a fee was to 
lie charged for the service, which, however small, made a hand
some profit to the defendant in the aggregate in the course of 
a year, and defendant, under the above narrated circumstances, 
cannot validly invoke the exemption by its liability contained in 
the small and unobtrusive parcel check in question;

The Court holds that plaintiff lias established that he is en
titled to judgment ordering the return by defendant to plaintiff 
of the bag in question and its contents within a reasonable time, 
which is hereby fixed at 15 days.

Failing this, the judgment adds that the company must reim
burse plaintiff in the sum of $107.95, the recoverable value of the 
bag and its contents.

An additional claim by plaintiff for $450 for the loss of busi-
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ness documents and information written in three notelxxiks and ^ 
contained in the bag was disallowed, the Judge holding it would 8. C. 
be unreasonable to hold the defendant responsible for matter of u„e,j. 
such alleged value. Judgment for plaintiff.

BOOTH v. LOWERY. CAN.
Supreme Court of Canada, Sir Charte* Fitzpatrick, C.J., and Davies, Duff, g.

Anglin and Brodeur, JJ. Fettruary 19, 1917.

Waters (§ II I—155)—Statutory rights—Driving logs—Negligence— 
“Unnecessary damage.”

The reckless exercise of a statutory right (River and Streams Act,
Ont.) in driving logs on a navigable river renders the o|x*rators liable 
for “unnecessary damage" to a cofferdam erected under Dominion autho
rity; the rights of lumbermen under pre-confederation legislation, and 
of servants of the Dominion Government in matters resecting naviga
tion are equal.

Appeal from a decision of the Appellate Division of the Statement. 
Supreme Court of Ontario, 31 D.L.R. 451 ; 37 O.L.R. 17, reversing 
the judgment at the trial, 24 D.L.R. 805; 34 O.L.R. 204, in favour 
of the defendant. Affirmed.

Wentworth (Ireene, for appellant ; McKay, K.C., for respondents. 
Fitzpatrick, C.J. (dissenting).—The appeal is of importance Fiupetrick.cj. 

as raising a question of law of far-reaching consequence quite 
beyond anything involved in the particular case. It is not only 
the rights of the appellant which are in issue but the result must 
seriously affect the interests of the large class engaged in the 
lumlier business, the oldest and still one of the principal industries 
of this country'.

I am further of opinion that the jurisdiction in the subject- 
matter of both the Dominion and the provinces is involved, and 
that the respective governments should have had opportunity to 
present their views before the Court if they so desired.

Now no authority is shewn or even alleged for interference by 
the respondents with the right of floating down his logs which 
the appellant undoubtedly had unless lawfully deprived thereof.
It is not enough to produce a contract with any one, even with the 
Dominion Government, unless there was competent authority for 
the construction of the work. The judgment appealed from is 
based, as the Chief Justice of Ontario says,
on the view that the cofferdam was lawfully where it was and was placed there 
under the authority of the Parliament of Canada in the exercise of its exclu
sive authority to make laws with respect to navigation.

I know of nothing to warrant this view. The Chief Justice
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tAW‘ suggests that "it may reasonably lie found on the evidence," but
8. C. I can find nothing upon the subject in the evidence. In the
lb kith factum of the respondents reference is made to four of the Appro- 

wkst priation Acts in which sums of money arc authorized to lieex-
---- pended for Montreal River improvements. There is nothing to

Fiupstrick.rj (.unlu.,.[ (hr,,, wjth any particular works, they seem to lie rather 
evidence that no works in particular were submitted to or sanc
tioned by parliament. It may perliaps lie assumed that the vote 
of those moneys was for purposes within the jurisdiction of parlia
ment in the exercise of its exclusive legislative authority over the 
subject of navigation, but I do not think the fact tliat parliament 
lias placed at the disposal of the government certain sums of money 
for improving the river, can by itself authorize an interference 
with a public right such as is here in question.

It has lieen suggested tliat the necessary authority may be 
found in the Public Works Act (R.S.C., (1906) ch. 39), which in 
sec. 9 provides that the Minister of Public Works sliall have the 
management, eliarge and direction of the proiierties lielonging to 
Canada therein enumerated which include dams ami work for 
improving the navigation of any water, and also works constructed 
at the expense of Canada.

There is a similar statute to the Public Works Art for each of 
the departments of the government service. These Acts are 
purely concerned with administrative arrangements and the 
division of government business amongst the members of the 
government and their respective departments.

I do not think the Public Works Act confers any authority 
on the Minister of Publie Works to undertake works for which 
the sanction of parliament is necessary; it only provides that such 
works when authorized by parliament shall be under the charge 
of the Minister of Public Works.

1 do not wish to enter on any consideration of possible doubts 
as to the authority of parliament in the circumstances; wc have 
not got the facts sufficiently before us. Whether the river is 
navigable in parts or only capable of being used for floating down 
logs, does not appear. At the point where the dam was proposed to 
be erected there are rapids which prevent navigation and there 
seems to have been no intention of taking any steps to render it 
possible. The requirements of the river at other points, or even 
those of the Ottawa River into which the Montreal River flows,
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may justify the storage of water at the particular point; it is for 
parliament to decide whether this is necessary in thb interests 
of navigation. If it has so decided its decision is not to be reviewed 
in the Courts. In this connection it may be noted that the 
Ottawa River l>elow its confluence with the Montreal River is 
not navigable throughout, but at the City of Ottawa there are 
rapids operating large power plants under lease from the Dom
inion Government. Whether works for power purposes alone are 
within the authority of the Dominion Parliament may be doubted.

That the authority of parliament is necessary is so clear as to 
call for little consideration. The question may not have come 
before the Courts of this country, but there are numerous cases 
reported in the United States where the law is practically the 
same since it has been held that the jurisdiction of Congress over 
trade and commerce covers the subject of navigation, though not 
expressly mentioned as in the Canadian Constitution. I will only 
refer to the case of the United States v. Chandler-Dunbar Water 
Power Co., 229 U.S.R. 53. An Act of Congress of March 3, 1909, 
had declared that a public necessity existed for absolute control 
of all the water of St. Marys River in the State of Michigan 
“primarily for the benefit of navigation,” and the following 
propositions (amongst others) were upheld:—

CAN.

S. C.

Loweky.

Fitzpatrick, Cl.

The judgment of Congress us to whether a construction in or over a 
navigable river is or is not an obstruction to navigation is an exercise ot legis
lative po'ver and wholly within its control and beyond judicial review; and 
so held as to the determination of Congress that the whole flow of St. Marys 
River be directed exclusively to the improvement thereof by the erection ot 
new locks therein.

If the primary object is a legitimate taking there is no objection to the 
usual disposition of what may be a possible surplus of power.

I may point out that the Navigable Waters Protection Act 
(R.6.C. (1906) ch. 115) by sec. 4, provides that no dam shall be 
constructed so as to interfere with navigation without the approval 
of the site and plans by the Governor in Council.

The appellant is not suing for an interference with his rights 
but is being sued for damages alleged to have been caused in the 
exercise of such rights to works interfering with them. There can 
be no liability if the works were not duly authorized and this is 
not shewn.

Upon careful consideration of the evidence I am of opinion that 
the drive of the appellant’s logs was carried out in the usual and

20—35 D.L.R.
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proper manner and that nothing was done with wilful or careless 
disregard of injury to the respondents' property. Even, therefore, 
on the assumption that the respondents' cofferdam was lawfully 
plàced where it was, 1 fail to see why the duty should l>e imposed 
upon the appellant when exercising his rights in the same manner 
as he had hitherto done of adopting, perhaps at great expense and 
risk through delay, extraordinary precautions to ensure the safety 
of the structure. The respondents, of course, knew that logs 
would l>e driven down the river in the Spring and should have 
taken proper measures to safeguard their own property. They 
themselves recognized this by putting up some measure of pro
tection in a glance-boom which however proved defective and 
inadequate for its purpose. No actionable negligence on the part 
of the appellant is shewn and the appeal should tie allowed.

Davies, J.—I concur generally in the reasons and conclusion 
of my brother Anglin for dismissing this appeal, though 1 confess 
I do not share the “grave doubts” he expressed with regard to the 
applicability of sec. 4 of the Rivers and Streams Act to the cir
cumstances of this case.

On the question of the applicability of that section I am in 
accord with the opinions of the Chief Justice of Ontario and of 
Magee and Hodgins, JJ., that the injury done to the cofferdam was 
in the circumstances of this case an “unnecessary damage” within 
that section and being such was not justified or covered by the 
general authority to drive logs down the river conferred by the 
statute.

But if I am wrong in my holding of the applicability of that 
section to this case, I agree with Anglin, J., that the presence of 
the cofferdam
in the river under the sanction of Dominion legislation imposed upon the 
exercise by the defendant of his driving rights a restriction almost, if not 
precisely, the same as that to which section 4 would, if applicable, have made 
them subject. There was, no doubt, a correlative obligation on the part of 
the plaintiffs not unnecessarily or unreasonably to hamper or interfere with 
the exercise of the defendant’s rights.

Duff, J. (dissenting).—I think the reciprocal obligations of 
the appellant and the respondents are determined by the applica
tion of secs. 3 and 4 of the Ontario Rivers and Streams Act. I 
think the cofferdam was a “structure” within sec. 4; and that in 
order to succeed it was incumbent upon the plaintiffs to shew 
that “unnecessary damage” within the meaning of that section
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had been caused by the servants of the defendant, the appellant. 
“Unnecessary damage," in my opinion, means damage which it 
was reasonably practicable to avoid under the existing conditions 
having regard to the nature of the “opening” provided. 1 agree 
with (iarrow, J., that the plaintiffs, respondents, failed to shew 
neglect of the duty to avoid “unnecessary damage" in this sense.

It is necessary to consider the view of the Chief Justice of 
Ontario in which Magee and Hodgins, JJ.A., concurred that, 
lin- appellant’s cofferdam was lawfully constructed and maintained under 
the authority of the Dominion Parliament for the puriMwc of improving navi
gation. either in the Montreal River or below that river, by the creation of 
a storage dam to conserve the head waters; 
ami consequently that the
rights conferred by the Rivers and Streams Act were . . . subordinate
to the right to maintain the cofferdam and the provisions of sec. 4 of the 
Rivers and Streams Act as to the dam or other structure being provided with 
a convenient “apron, slide gate, lock or o|iening for the passage of timber, 
rafts and crafts" authorized to Is- floated down the river, cannot cut down 
or impair the paramount right to maintain the cofferdam.

The Rivers and Streams Act was originally enacted by the 
legislature of the Old Province of Canada (12 Viet. eh. 87). It 
may Ik- that it is not within the power of the Parliament of Canada 
directly to repeal or amend any of the provisions of the Act. 
Attorney-General for Canada v. Attorneys-^General for Ontario, etc,: 
[1898] A.C. 7(X); but its provisions may of course 1m* superseded or 
overridden by the enactments of parliament within its jurisdiction, 
ami rights given by these provisions may In* completely nullified 
by the comptent enactments of parliament or made subordinate 
to other rights created by such enactments.

The view of the Chief Justice of Ontario indicated alxne 
assumes, first, that it is competent to parliament in exercise of its 
legislative authority derived from see. 91 (10) of the B.N.A. Act 
in relation to “navigation and shipping” to authorize the con
struction and maintenance of the work which the plaintiffs were 
engaged in constructing in such a manner as to interfere with the 
exercise of the rights of the defendant under the Rivers and 
Streams Act, and secondly, that in virtue of legislation by the 
Parliament of Canada the plaintiffs were invested with authority 
so to construct the work.

The power of parliament to give such authority under sec. 91 
(29) ami sec. 92 (10) of the B.N.A. Act is of course unquestion
able, but it is not suggested that this work is part of any work which
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has been declared to lie a work for the general advantage of Canada ; 
and there is nothing before us to shew that it is part of a work or 
undertaking extending beyond the limits of the province or con
necting the province with one of the other provinces.

Moreover. I cannot agree that we are entitled to say that the 
object of parliament in authorizing the use of public moneys in 
the construction of this dam was the improvement of navigation; 
I know of nothing in the record which justifies that conclusion.

It should be presumed that the Minister of Public W orks had 
acquired on behalf of the Crown the right to occupy the site of the 
dam; and no question has been raised as to his right representing 
the Crown as occupier to construct and maintain the dam just as 
any other riparian proprietor could do so long as public or 
private rights are not invaded.

But priwâ facie as an object of legislative jurisdiction the 
work which the plaintiffs were engaged in constructing was a “ local 
work” within the meaning of sec. 92 (10) and therefore primâ facie 
subject to the exclusive legislative authority of the province except 
in so far as rights of navigation or other rights under the exclusive 
control of the Dominion might lie affected by it.

I am not. without further examination of the question, pre
pared to accede to the proposition that the power of parliament 
derived from sec. 91 (10) in relation to the subject of “nagivation 
and shipping" involves in itself without the aid of the jxnvers 
conferred by sec. 91 (29) and sec. 92 (10) the power to grant 
authority to construct and maintain works entirely local as to a 
particular province though connected with navigation and ship
ping in such a manner as to constitute what otherwise would be 
an invasion of private or public rights which are not rights of 
navigation or incidental thereto and which otherwise would be 
within the exclusive control of a local legislature. It is unneces
sary to decide the general question for the purposes of this ap]>eal; 
but it may safely lx* affirmed that the assumption that every work 
designed for the improvement of navigation or to provide facilities 
for navigation and shipping is necessarily a work within the ex
clusive authority of parliament for all purposes in virtue of sec. 
91 (10) cannot be supported consistently with due effect lieing 
given to the language of sec. 92 (10) which plainly shews that the 
expression “local works ami undertakings,” as used there, embraces 
“canals” and “lines of ships.”
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I think it i# dear that in fact the plaintiffs were not invested 
with any authority by Dominion legislation to interfere with the S. C. 
defendant's rights under the Rivers and Streams Act. The plain- ^>)TH 
tiffs rely upon clauses in the Appropriation Act, 9 & 10 Edw. ^ £ 
VII. ch. 1, schedule C, and 1 & 2 Geo. V. eh. 2. schedule C, by ---LRT
which moneys were appropriated for “Montreal River improve- UuI- J
ment# alx>ve Latehford." The mere appropriation of public 
moneys would not of course in itself give the sanction of law to 
acts which would otherwise l»e an invasion of rights given In- 
statutory enactment or public or private rights under the common 
law. Secs. 9 and 12 of the Public Works Act, R.S.C. ch. 39, do 
not profess to empower a Minister of Public Works to do acts of 
that character; and it would of course Ih1 quite contrary to settled 
principles to imply any such authority from doubtful expressions.

By ch. 113 R.S.C. (the Expropriation Act), however, com
pulsory powers are conferred upon the Minister who is the head 
of a department charged with the construction and maintenance 
of a “public work,” the “public work” (it must l>e implied; 
l>eing of such a character that parliament has authority to confer 
these powers for the construction and maintenance of it. The 
work in question (which I assume at this |>oint to lie a work of 
that character) lieing a work in respect of which public moneys were 
appropriated by parliament, it is by sec. 2 a “public work" 
within the meaning of that statute. By sec. 3 large compulsory 
powers are given to the Minister and it is arguable that these 
powers are extensive enough to authorize interference with a 
river or stream in such a manner as to interrupt the exercise of 
rights arising from the provisions of the Rivers and Streams Act; 
although it should lie observed that by force of sec. 35 authority 
to interfere with “navigation” in the construction or mainten
ance of a public w’ork can only lie acquired from the Governor in 
Council.

But however extensive the powers of the Minister may lie 
under the Expropriation Act in relation to the construction of 
“public works” in streams, it is made plain by the contract exe
cuted by the Minister under which the work now in question was 
lieing constructed, that no authority to interfere with rights such 
as those given by the Rivers and Streams Act was vested in the 
contractors by that contract. Paragraph 20 is conclusive upon this 
point, providing that the contractors
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shall and will, at their own exiieiwe, make such temporary provision as may 
be necessary for the protection of |arsons or lands, buildings, or other pro- 
|M»rty, or for the uninterrupted enjoyment of all rights of persons or cor- 
1 Mirations, in and during the performance of said works.

For these reasons I think the appeal should he allowed ami 
the action dismissed with costs.

Anglin, J.—The plaintiffs sue to recover damages for injuries 
to a cofferdam erected by them in the Montreal River caused by 
the defendant in driving pulpwood logs during the spring freshet 
of the year 1911.

On evidence warranting that conclusion, Middleton, J.,found 
that the destruction of the cofferdam “was brought about by the 
defendant's logs," but absolved him from liability on the grounds 
that in driving the river he was exercising a statutory right con
ferred by the Rivers and Streams Act (now eh. 130 of the R.S.O. 
1914), with due caution and in a usual and reasonable manner 
and that the damage sustained by the plaintiffs was therefore not 
“unnecessary damage" within the meaning of sec. 4 of that 
statute1, which the defendant had apparently invoked (though he 
now contends that it does not apply) and the learned Judge 
regarded as applicable.

In the Appellate Division the majority of the Court (Mere
dith, C.J.O. and Magee and Hodgins, JJ.A.) held the defendant 
liable on the ground that the plaintiffs in carrying out their con
tract with the government of Canada had a paramount right to 
construct and maintain the cofferdam which the defendant in the 
exercise of his right of driving was bound to respect, at least to 
the extent of taking all practicable precautions to avoid doing 
injury to the structure—even such as would involve expense, 
delay and risk of partial failure of the drive—ami that the injuries 
sustained being aseribable to failure to take such precautions 
amounted to “unnecessary damage" within sec. 4 of the Rivers 
and Streams Act, and apparently would be actionable apart from 
that statutory provision.

(•arrow and Maelaren, JJ.A., dissented on the grounds that 
the rights conferred by the River* and Streams Act as pre-Con- 
federation legislation, which parliament has not qualified or modi
fied, are not subordinate to, but are co-ordinate with, the rights 
of persons acting under Dominion legislation for the improvement 
of navigation ; that, although the building of the cofferdam by
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the plaintiffs had the sanction of parliament as incidental to the 
construction of the works for the improvement of navigation 
which they had undertaken, the exigency of their contract did 
not justify or require that the cofferdam should remain in the 
river during the spring freshet; and that, while the defendant 
would Ik* liable for wilful injury to it, and might In- answerable 
for injury due to negligence, the evident** shews neither the one 
nor the other.

It becomes necessary, therefore, to determine the status of the 
plaintiffs in regard to the work in question and to consider to 
what restriction, if any, the exercise by the defendant of his statu
tory right of driving was subject.

That the jurisdiction of the Dominion Parliament to legislate 
in respect of matters affecting navigation is paramount (B.X.A. 
Act, ch. 91 (10)), and tluit the authorization of works for the 
improvement of navigation falls within that |>ower is unquestiom*l. 
By the Public Works Act (R.8.C. ch. 39, sec. 9), the Minister of 
Public Works is given the management, charge and direction 
inter alia of “works for improving the navigation of any water.” 
By sec. 12, he is required to direct the construction of public 
works (to lx*) constructed at the expense of Canada, and by sec. 
13, it is declared that, except for necessary repairs and alterations, 
nothing in the Act shall authorize him to cause expenditure not 
previously sanctioned by parliament. By implication, parliament, 
in this legislation, has authorized and empowered the Minister of 
Public Works to direct and cause* the construction of “works for 
improving navigation” for which it may provide tluit public 
moneys of Canada shall lx* ex]x*ndcd. By 9 10 Edw. VI1.
(D.),ch. 1, sell. C, ami 1 & 2(leo. V. (D.),ch. 2, sell. C, public moneys 
were appropriated by parliament for “Montreal River improve
ments above Latehford.” Upon the evidence in the record 1 
agree with the learned Chief Justice of Ontario that the erection 
of the conservation or regulation dam, for which Messrs. Lowery 
and Coring had contractai with the Government of Canada, 
through the Minister of Public Works, was part of the Montreal 
River improvements above Latehford, for the construction of 
which the expenditure of public moneys of Canada had been 
authorized by parliament, and, as such, had been undertaken by 
the Minister under the sanction of Dominion legislation. The 
construction of a cofferdam as a projx*r means for the carrying out
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of tliat work was within the authorization ami I am, with respect, 
unable to agree with the view of Garrow and Maclaren, JJ.A., 
tliat its maintenance from one working season to another in order 
to complete the work was not likewise authorized.

If the driving rights of lumliermen liad been derived from 
txist-Confederation provincial legislation, or if the Dominion 
Parliament liad declared them to be subject to the rights of |x»r- 
sons engaged in carrying out works sanctioned by it for the im
provement of navigation, I should agree with the learned Chief 
Justice of Ontario tliat they were subordinate to the plaintiffs’ 
right to maintain their cofferdam and must lx* so exercised as not 
to infringe that paramount right. •

But since, as Garrow, J.A.,points out, the privileges asserted 
by the defendant were declared or conferred by a pre-Confedera- 
tion statute, ami liave lx*cn left unimxlified by the Dominion 
Parliament, I think they are on an equal footing with those ]x>s- 
sessed by the plaintiffs in carrying out their contract with the 
Minister of Public Works. Sanctioned respectively by legislatures 
each endowed with plenary and exclusive authority over the 
subject-matter with which it dealt, derived from the same source 
—the Iinix‘rial Parliament—the several rights of each of the par
ties litigant are on the same plane, and, in my opinion, must be 
exercised with due regard to those of the other.

If the 200-ft. channel left between the plaintiffs’ cofferdam and 
the nearest of the south side piers was “a convenient opening in 
a dam or other structure” within the meaning of sec. 4 of the 
Rivers and Streams Act even after the waters of the river had 
entirely submerged the cofferdam, 1 would agree with the learned 
Chief Justice of Ontario and Magee and Hodgins, JJ.A., tliat the 
injury done to the cofferdam was “unnecessary damage” within 
that section and, as such, not within the authority to drive con
ferred by the statute on the defendant. With the latter Judge I 
think that,
the statute . . . includes both damage unnecessarily caused during the
norm:.! and usual process of driving as well as that which arises, though 
inevitably, from a method of operation, originally improper, unnecessary or 
negligent.

The respondent (defendant) may have followed the practice generally 
adopted in these and similar rapids, tint it is no answer that the damage 
thereby caused was inevitable if that method should have been modified in 
view of the circumstances of the particular case, and because the rights of 
others intervened.
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1 gravely doubt the applicability of sec. 4 of the Rivers ami 
Streams Act, however, to the circumstances of the cast» at bar. 
Yet, although the plaintiffs' cofferdam may not have l>een a 
“structure” within the protection of that section, its presence in 
the river under the sanction of Dominion legislation in my opinion 
imposed ujxm the exercise1 by the defendant of his driving rights 
a restriction almost, if not precisely, the same as that to which 
sec. 4 would, if applicable, have made1 them subject. There was, 
no doubt, a correlative obligation on the part of the plaintiffs not 
unnecessarily or unreasonably to luunper or interfere with the 
exercise of the defendant’s rights: Hewlett v. (Ireat ('entrai li. Co., 
32 Times L.R. 373, [Reversed [DIO] 2 A.C. oil].

A perusal of the evidence has satisfied me that the defendant's 
employees acted with reckless indifference to, and an entire disre
gard of, the plaintiffs' rights. They proceeded on the assumption 
that they had an absolute and unqualified right to drive their logs, 
using whatever means they might find most convenient and best 
adapted to accomplish that purjxtse regardless of the effect of 
employing such means u]xm the plaintiff’s rights or of the damage 
to their property which might ensue. 1 am convinced that the 
men in charge of the defendant's drive knew that the cofferdam 
was in the river and knew or should have known that the method 
of driving which they adopted would imi>eril its existence. I am 
also satisfied that, although to do so would have entailed delay 
and expense and possibly the detention of a portion of his logs 
until the following season, it was not impracticable for the defend
ant's men to have driven the river in such a manner that the 
plaintiffs would liave sustained no injury.

If the formation of a side jam extending from the piers of the 
railway bridge- GOO ft. up the river over the cofferdam and on to 
MacNeUTs Point was not deli!>erately brought about by the 
defendant’s men, as I incline to think it was, they certainly made 
no attempt to prevent it. Upon the evidence 1 think it was prac
ticable to have prevented it. A perfectly proper and reasonable 
method to employ under ordinary conditions to facilitate the 
driving of rapids such as those alxive Lutchford, the presence of 
the plaintiffs' cofferdam rendered the formation of this side jam 
improper and unreasonable because it involved unnecessary 
danger to the cofferdam. Again, when breaking the side jam in 
the sweeping process, instead of first removing the logs above and
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over the cofferdam, which probably might have been done, though 
at greater expense, the defendant's men followed the usual, and, 
in ordinary circumstances, not improper course of breaking the 
jam from below, thus allowing the mass of logs above the coffer
dam to press down upon it with great force and violence*. The 
damage complained of was due either to the formation of the side 
jam over and al>ove the cofferdam, or to the pressure upon it 
occasioned by the method pursued in breaking it. In both these 
operations there was, in my opinion, an unjustifiable disregard of 
the plaintiffs’ rights. To quote Hodgins, J.A., again:—

The respondent (defendant) may have followed the practice generally 
adopted in these and similar rapids. But it is no answer that the damage 
thereby caused was inevitable if that method should have been modified in 
view of the circumstances of the particular case, and because the rights of 
others intervened.

But it is said that the plaintiffs should have protected the 
cofferdam with an adequate glance-boom, whereas the glance-boom 
which they hung from MacNeill's Point, apparently for the pro
tection of a green cement pier, was insufficient to safeguard the 
cofferdam. There* was nothing to indicate to the plaintiffs tliat 
the river would be driven in a manner that would render such 
protection of the cofferdam necessary. Before the* defendant’s 
drive of comparatively .small pulp-wood l>egan, (lillies’s drive of 
40.000 large logs had all gone down without the formation of a 
side jam or any other inconvenience or detriment to the plaintiffs. 
If the defendant’s men proposed to drive his pulpwood so as to 
bring about the formation of a side jam and thus endanger the 
cofferdam it was at least their duty to have notified the* plaintiffs 
in order that they might have an opportunity, if possible, to pro
vide an adequate glance-boom to protect the cofferdam. More
over, I am not satisfied on the evidence that even a glance-boom 
such as the defendant’s witnesses describe would have saved the 
cofferdam.

On the whole case I think the proper conclusion is that in the 
management of their drive the defendant's men utterly disre
garded the plaintiffs’ rights, ignoring the golden rule expressed in 
the maxim xic utere tuo ut alienum non lœdas. For the conse
quences, which should have l>een anticipated, the defendant should 
lx* held accountable.

I would dismiss the appeal with costs.



35 D.L|R.] Dominion Law Reports. 315

B hod eu k, J.—The Dominion Parliament voted in 1910 a sum 
of $25,000 “for Montreal River improvements above Lateliford.” 
Those works consisted in the construction of dams for which a 
contract was made by the Department of Public Works with the 
plaintiff-resi>on<lent. In the carrying on of the work the contrac
tors had put in two cofferdams, one on the south side of the river 
and the other on the north. No question arises as to the cofferdam 
on the south, the claim being entirely in respect of damages to the 
cofferdam on the north.

During the fall and the winter of 1910, one of the three piers 
which were to be erected in the place where the cofferdam on the 
north side was put was built. The two others were to be built 
in the spring.

During the spring of 1911, the level of the water rose above 
the cofferdam, which became entirely covered. In the fall pre
vious, however, the superintendent of the defendant-appellant had 
visited the works and knew of the existence of that cofferdam and 
of the one pier which had been built. He must have known also 
that two other piers were to In* built in the space covered by that 
cofferdam.

The defendant-appellant had a very large quantity of logs to 
drive in that river. Those logs were in 10 booms of 50,000 each.

The logs reached the place about May 18, and the water was 
then running between 3 and 4 ft. over the cofferdam. The logs 
stuck on the pier of a railway bridge which was a few hundred feet 
below and piled back and formed a jam on both sides of the river. 
There was left in the centre of the stream a channel of about 25 ft. 
witlc through which all the logs ran. When all the logs were 
removed, it was found that the cofferdam had been destroyed.

I do not think there is any doubt as to the jam l>eing the cause 
of that destruction. It remains to be seen, however, who should 
stand the loss which has been incurred.

It is claimed by the plaintiffs that the driving of the logs was 
negligently done and the damage could have been avoided by 
reasonable cart* either in stationing men at the bridge so as to 
keep the jam from forming, or by ceasing to open new Ixxmis until 
after they had cleared lielow and thus avoiding the formation of 
side jams.

The six Judges in the Courts below who heard the case were
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8.C. that judgment was reversed by the Appellate Division by a major- 

Booth ity of three to two.
The main ground of the Court of Appeal is that the cofferdam 

having been placed under the authority of the Parliament of 
Canada, the rights exercised by the defendant under the Rivers
and Streams Act to drive his logs were subordinate to the right
of the Dominion contractors, the Parliament of Canada having
exclusive authority to make laws with respect to navigation. I 
am unable to agree with that proposition.

The Rivers and Streams Act, which is to l>e found in the R.S. 
of ()., contains provisions which were in the law long before Con
federation.

It provided that the lumliermen would have the right to float 
and transmit timber down all rivers, and that no person could 
place any obstruction in those rivers in order to prevent the pas
sage of timber.

It was provided also that if it became necessary to construct 
any dam in order to facilitate the floating of timber, any person 
was authorized to construct those dams without doing any un
necessary damage to the river or to its banks.

The lumbermen were also given the right to go along the banks 
of the river for the purpose of assisting the passage of the timber 
without doing any unnecessary damage to the banks of the river 
and it was also provided that where there was a convenient open
ing in a dam for the passage of timber, no person should injure or 
destroy that dam or do unnecessary damage to it.

Those rights of the lumbermen existed at the time of Confed
eration and could not J>e considered as inferior to the rights which 
the federal authorities possess to deal with navigation or with the 
improvement of navigation.

The question then in this case resolves itself, according to my 
view, as to whether the defendant-appellant has done unnecessary 
damage.

It appears that the jam on the two sides of the river was
created by the logs which were contained in the first 3 or 4 booms, 
and at one time even the middle channel was closed. Efforts 
then were made by the appellant to open that middle cliannel and 
those efforts were successful and instead of removing the logs



35 DiJL] Dominion Law Reports. 317

which were jammed on both sides of the river he opened the other 
booms and let the logs of those booms go down. That necessitated, 
of course, a stronger pressure on the cofferdam and was, according 
to my view, the cause of damage which was not necessary.

If immediately after the middle channel had l>een opened the 
appellant had driven the logs which were in the jam on the two 
sides of the river, the damage done to the cofferdam could have 
been avoided or the damage would have been less. Rut that 
would have required some more work and some more expense 
which the appellant did not feel inclined to do and incur.

The plaintiffs and the defendant were both having rights and 
duties with regard to the use of that river. The plaintiffs, as 
builders of the dam, were bound to see that the construction of 
that dam would not interfere to any unreasonable extent with 
the driving of the logs. The defendant had the right to drive his 
logs into that river, but he should have done it in such a way that 
unnecessary damage should not be caused to the builders of the 
dam.

He does not seem to have discharged that duty which the law 
imposed upon him and should then be liable for the damage which 
he unnecessarily imposed upon the plaintiffs.

It was urged by counsel for appellant, that the clause of the 
contract between the government and the contractors providing 
that the contractors
shall and will at their ex|x*n8c make such temporary provisions as may be 
necessary for the protection of persons or lands, buildings or other property 
or for the uninterrupted enjoyment of all rights of persons or corporations in 
and during the |ierformanoe of the said works 
has not been carried out.

I am unable to agree with that proposition.
A glance-boom had been erected, which jx*rhaps it was not 

necessary for the constructors to do, but was put up tdl the same 
in order to prevent the logs from passing over the cofferdam. It 
was not to lie expected tluit a jam would take place lx-low the 
cofferdam and would reach it and if such jam has taken place, as 
I have said, it is only due to the negligence of the appellant. 
The plaintiffs had done what they had contracted to do.

For these reasons, the appeal should be dismissed with costs.
Appeal dismissed.

[Leave to appeal to Privy Council grunted July, 1917.]
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NELSON y. CANADIAN PACIFIC R. Co.
Saskatchewan Supreme Court, Lamont, Brown, Kiwi tod and McKay, JJ 

March 10, 1917.

Railways (§ IIA—10)—Switch stand too near rails—Injury to switch-

A railway company is not liable to a switchman for injuries sustained 
in consequence of their placing a switch stand too near the rails, in the 
absence of evidence that the placing of the switch in that manner was not 
according to pro|>er railway practice.

[Mallory v. Winni/teg Joint Terminals, 22 D.L.R. 44S, 25 Man. L.tt. 
450, 18 Can. Ry. Cas. 277 (annotated) affirmed in 29 D.L.R. 20, 53 Can. 
8.C.R. 323, followed. 1

Appeal Hy defendant from the judgment of Haultain, C.J., 
in favour of the plaintiff, in an action for damages for personal 
injuries sustained by the plaintiff through living pushed off a ladder 
on one of the defendants’ cars, while engaged in switching. 
Reversed.

J. A. Allan, K.C., for appellant; P. M. Andcmm, for respon
dent.

Lamont, J. (dissenting)—As to the facts of the accident itself 
there is no dispute. The plaintiff had, for 2 months prior to 
Octolier 8, l>een employed as a switchman in the defendants’ 
yards at Moose Jaw. On the night of October 8, which was a 
somewhat dark night, the plaintiff and his foreman were riding 
on the side of a box-car, engaged in switching. On the side of the 
car there was a ladder, while underneath there was an iron footing, 
fashioned in the manner of a big stirrup, about 2 feet from the 
ground. Both men had their fc*et in the stirrup ami were holding 
on to the ladder with their hands. The foreman directed the 
plaintiff to get off at No. 4 switch and switch the end car on to that 
track. As they approached the switch, the plaintiff turned so as 
to face in the direction in wiiich the car was going. He held his 
lantern in his left hand, while, with his right, he clung to the ladder. 
He removed his left foot from the stirrup, ready to step to the 
ground immediately he passed the switch stand. As they wrere 
going by, he wras struck by the switch stand and knocked under 
the car, which ran over his right leg and mangled it so badly that 
it had to be amputated at the knee. In addition he received 
injuries to his left leg and shoulder.

The plaintiff testified that riding on the side of the car as he 
was doing was a recognized proper way of going to the switch, 
and that stepping off after the switch stand was passed was the
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proper way. No contradiction of these statements was made by SASK* 
the defendants’ witnesses. 8. C.

The switch stand against which the plaintiff struck was 4 ft. Nelson
3 ins. high, measured from the top of the rail; the rail being 5 ins. ÜAXJ'D 
high. The stand was situated 4 ft. 7^2 ins. from the gauge Pacific 
side of the rail. The car on which the plaintiff was riding pro- 
jected 2 ft. ins. over the gauge side of the rail; the ladder added Umont.j 
another 4 inches to this width, leaving a space of only 21 \i inches 
between the ladder and the stand, through which the plaintiff had 
to pass. The switch stand in question was of the standard 
pattern used by the defendants in their Moose Jaw yards, where 
they had some 400 of them in use. The defendants called it a low 
switch stand.

The plaintiff claims his injuries were due to the negligence of 
the defendants. The negligence alleged was:—

(а) By placing the said switch stand No. 4 at the said switch so clow* to 
the rails that it was. to the knowledge of the defendant company, hut unknown 
to the plaintiff, dangerous to employees engaged in operating trains at. near, 
or through the said switch; (6) by erecting, placing, and maintaining at the 
said switch an intermediate switch stand nearer than 0 feet from the gauge 
side of the nearest rail; (c) by erecting, placing and maintaining the said switch, 
a structure over 4 feet high, nearer than fi feet of the gauge side of the nearest

At the trial, which took place before the Chief Justice, the 
plaintiff, in support of (6) and (c) put in evidence order No.
12,225 of the Board of Railway Commissioners, dated November 
9, 1910. The material part, so far as this case is concerned, being:

(б) No semaphores, signals, poles, high or intermediate switch stands, 
or piles of material, erected or placed in future, shall Ik- nearer than (i feet from 
the gauge side of the nearest rail.

(c) No structure over 4 feet high shall hereafter be placed within 6 feet 
from the gauge side of the nearest rail without first obtaining the approval of 
the Board.

(rf) Where semaphores, signals, poles, high or intermediate switch stands, 
or piles of material are nearer than (> feet from the gauge side of the nearest 
rail, the same shall be dealt with as follows:—

(1) Semaphores, signals. |sties, or high or intermediate switch stands 
shall, within 2years from this date, be either removed or changes made so that 
the same shall not be nearer than the said <i feet ; or high and intermediate 
switch stands shall be changed to low or dwarf signals or switch stands.

The order does not contain any indication of the height which 
a switch stand must have to come within the classes designated as 
“intermediate.”

The plaintiff testified that the stand in question was an inter-
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mediate one and that the minimum height of an intermediate 
stand was 4 ft. measured from its base to its top. Witnesses for 
the defendants, who were employees of the company, testified that 
a low switch stand was one which measured 4 ft. or less from the 
top of the rail to the top of the stand, and that an intermediate 
stand was one which measured over 4 ft. and up to 8 ft. In 
rebuttal, the plaintiff called two engineers employed on the 
G.T.P. Railway, who testified that an intermediate switch stand 
was one between 3Tj ft. and 5 ft., measured not from the top of the 
rail, but from the base of the stand.

The defendants put in evidence order No. 22,878 of the B.R.C., 
containing a diagram showing minimum clearance for all structures, 
except bridges and those over which the special approval of the 
Board is extended. On the diagram there is this reference: “side 
clearance required by B.R.C. order, No. 12,225, dated November 
V, 1910,” and the diagram opposite this shows that 4 ft. structures 
are those which are 4 ft. measured from the top of the rail, making 
it clear that in measuring the height of a structure referred to in 
order No. 12,225, which is not over 4 ft. high, the measurement 
is to be taken from the top of the rail.

On this evidence, the Chief Justice held that the switch stand 
in question had not been maintained contrary to the order of the 
Board, and therefore, there was no evidence to submit to the 
jury on the allegations of negligence (6) and (c) contained in the 
plaintiff's particulars of damage, but that there was evidence to 
submit under the first allegation.

The jury found that the defendants were guilty of negligence 
in putting the switch stand too close to the rail ; that this negligence 
caused the plaintiff's injuries; and that the plaintiff was not guilty 
of contributory negligence, and they awarded him damages amount
ing to $11,300 and judgment was entered for that amount. From 
that judgment the defendants nowr appeal.

The chief arguments on behalf of the appellants W'ere: (1) that 
this was a low switch stand, and that as the order of the B.R.C. 
placed no restrictions on the right of the railway to place a low 
switch stand near the rail, a jury could not be allowed to find the 
company guilty of negligence in so doing, and (2) in any event, 
they could not find it to Im* negligence without expert evidence 
that it was not good railway practice to place it where it was.
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Although there was some argument as to whether or not the 
switch stand in question was a low or an intermediate one, there 
was no cross notice on the part of the plaintiff against the with
drawing of the acts of negligence alleged in particulars (6) and (r) 
from the consideration of the jury. That question, therefore, 
cannot in my opinion l>e said to l>e before us.

The appeal is against the finding of the jury that the defendants 
were guilty of negligence in placing the stand so close to the rail. 
In the absence of a cross notice, we must consider the stand to Is- a 
low one. Being a low stand it does not, under order No. 12,22.1, 
require to be placed 6 ft. distant from the rail. Nothing is said as 
to where is should be placed. The defendants contend that, 
under these circumstances, they can place it where they like with
out lieing chargeable with negligence. That argument followed 
to its logical conclusion means that they were entitled to place the 
stand closer to the rail than they did. Instead of placing it 
4 ft. 7lA i»8- away, they might have placed it at a distance of only 
3 ft. from the rail. This would leave a clearance of only a couple 
of inches between the stand and ladder on the car, in which case 
an employee1 performing his duty, as he had a right to do, by riding 
on the side of the car, would necessarily l>e brushed off as the car 
passed the stand.

Can it be said that, under such circumstances, the company 
would not lie guilty of negligence? I do not think so. I do not 
think an employer can place his employee in a position where he 
must necessarily be injured while performing his duty in the 
recognized manner and escape liability therefor. At any rate, 
the onus would be* on the employer to justify such’action.

The contention of the defendants, that they can place a low 
switch stand where they like, is, in my opinion, too broad a state
ment of their right. It must l>e limited, and the limitation to 
which I think it is subject is this: they may place it wherever they 
find it convenient so to do, provided they can still perform the 
obligations resting upon them, one of which is that every employer 
must provide a reasonably safe place in which his employee may 
perform the task assigned to him. The question here is, was the 
stand so close to the rail tliat it was dangerous? The jury have 
found that it was.

The defendants contend that the jury is not entitled to find 
the placing of it 4 ft. 7^ ins. from the rail to be negligence, in the
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absence of expert evidence that such position was contrary to good 
railroading, and they cite : C.P.Ii. Co. v. Smith, 31 (’an. S.C.R. 
307; G.T.R. Co. v. McKay, 34 Can. S.C.R. 81; Phalen v. (i.T.H. 
Co., 23 D.L.R. 90, 51 Can. S.C.R. 113; Mallory v. Winnipeg Joint 
Terminal«, 29 D.L.R. 20, 53 Can. S.C.R. 323; Zufelt v. C.P.R. 
Co., ‘23 O.L.R. 002.

These cases, as 1 read them, establish that a jury is not entitled 
to find a defendant guilty of negligence: (1) where the alleged 
negligent act is authorized or i>ermitted by statute or the Board 
of Railway Commissioners; (2) where the alleged negligent act is 
proven to lie in accordance with good railway practice, that is: 
the practice adopted by prudent and cautious railway companies, 
and (3) where the question of negligence depends upon whether 
or not the alleged negligent act is in accordance with good railway 
practice and there is no evidence that it is contrary to such practice. 
I do not think these cases go further than this.

In the present case, the placing of the switch stand at a distance 
of 4 ft. iy% ins. from the rail is not, in my opinion, shewn to have 
Ijeen authorized or jwrmitted by either the statute or the Board, 
nor was it proved to In* good railway practice. It was the practice 
of the Moose Jaw' yards ; but the practice of one isolated point 
cannot, without more, justify the inference that it is the universal 
practice or in accordance with good railroading. Even in the 
Moose Jaw yards it was not universally adopted, for the evidence 
shows that stands—ten to fifteen—of the same height as the one 
in question were placed ti ft. from the rail ; the reason being that 
when the comiiany were putting in these stands in 1912, they did 
not liave any of the short attaching roils handy, and they put in the 
longer ones and these have remained in operation ever since.

Then, as to (3), was there evidence twfore the jury that it was 
not in accordance with good railway practice to have the stand 
placed where it was? I certainly think there wras. There was the' 
evidence of the plaintiff, himself a railwayman, who testified that 
the stand was too close; that the space between it and the car was 
not "sufficient for a man to get by.” There was also the fact that 
the space through which the plaintiff’s liody had to pass was only 
21*4 inches; and it was his duty to step off immediately after the 
car had passed the stand, and that, to do this safely, he must be 
facing in the direction in which the car was going, necessitating a 
space for the full width of his body. Further, in determining
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whether or not the spare was sufficient, the jury, in my opinion, 
might take into c< ^deration the probability that, with his foot 
in the stirrup under the car, and his hand on the ladder 4 inches 
out from the car, the plaintiff might not l>e able to keep his laxly 
pressed close to the ladder.

With all this uncontradicted evidence before them, the jury 
in my opinion were entitled to find that the space allowed between 
the stand and the car was not reasonably sufficient and that a 
stand so close was obviously dangerous.

A stand that is obviously dangerous is primâ facie contrary to 
good railway practice, and if that jtrimâ facie case is not rebutted 
the plaintiff is entitled to succeed. The defendants put in no 
evidence to rebut the plaintiff's evidence that the space was not 
sufficient, nor to show that it was in accordance with gcxxl railway 
practice to have the stand at that distance from the rail.

The plaintiff's witnesses shewed that on the G.T.P. Railway 
switch stands, 4 ft. high, were placed at a distance of ü ft. from the 
rail.

Where a plaintiff submits evidence justifying the conclusion 
that the stand was obviously dangerous, the onus is on the defen
dants to justify or excuse the placing of it in that position. This 
onus the defendants made no attempt to discharge.

Furthermore, upon what points could ex|x»rt evidence l>e 
usefully given in the case? To my mind it would have to be as to 
whether or not 4 ft. 7H ins. from the rail was the universal or usual 
or proper place for 4 ft. switchstands, or, that it would lx1 im
possible or at least inconvenient to have them placed further back, 
or, that it was reasonably safe for a prudent switchman where it 
was. There was evidence that it was not the practice on the 
G.T.P. Railway to place 4 ft. switchstands within 0 ft. of the rail; 
that it was not even the universal practice even in the Moose Jaw 
yards, where stands—ten to fifteen—were placed Ü ft. from the 
rail. The fact that these have been in o|x»ration since 1912 is some 
evidence from which a jury might infer that it was not impossible 
nor inconvenient to have the stands placed ti ft. from the rail. 
As to whether having them 4 ft. 7H ins. away was dangerous, I 
do not think expert testimony was necessary to enable the jury 
to reach a conclusion.

The appeal, therefore, in my opinion should lx» dismissed.
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Elwood, J.:—The plaintiff was a switchman in the employ
8.C. of the defendant in Mooee Jaw, and had been so employed for 

Neuon about 2 month» prior to the accident, in consequence of which 
jDIAN t*1*8 acl*on ia brought. On the night of the accident the plaintiff 

Pacific was working as a member of a switching crew and prior to the 
R Co' accident was standing on the stirrup below the ladder on the side 

Elwood. i. of a refrigerator car, and in getting ready to get off, for the purpose
of turning No. 4 switch, was lianging sideways from the ladder
by his right hand with his right foot on the stirrup beneath the car. 
He was struck by switch stand No. 4 and knocked off the refriger
ator car and the wheel of the following flat car passed over his 
right thigh. Switch stand No. 4 was 3 ft. 9% inches or 3 ft. 10 
inches high from the top of the rail and was 4 ft. 7H ins. distant
from the gauge side of the nearest rail. It is the standard switch 
stand in use on the defendant's system, at least in Moose Jaw
yard, and is known as the low or yard switch. There are approxi
mately 400 of such switches in use in the Moose Jaw yard. The 
jury at the trial found there was negligence on the part of the 
defendant in placing said switch too near the rails, and judgment 
was given for the plaintiff for damages. From this judgment 
the defendant appeals.

Order No. 12,225 of the Board of Railway Commissioners for 
Canada is entitled: “ In the matter of the application of the Train
men's Association of Canada, for a revision of order No. 5,888 
dated December 16, 1908, making provision for the protection of 
railway employees: File 1,750." Inter alia this order provides as 
follows:—

8. (b) No semaphores, signals, i>olee, high or intermediate switch stands, 
or piles of material, erected or placed in future, shall be nearer than 6 feet from 
the gauge side of the nearest rail.

(e) No structure over 4 ft. high shall hereafter be placed within 6 feet
from the gauge side of the nearest rail without first obtaining the approval of
the Board.

(4) Where semaphores, signals, poles, high or intermediate switch stands, 
or idles of material are nearer than 6 ft. from the guage side of the nearest rail, 
the same shall be dealt with as follows:—

(1) Semaphores, signals, poles, or high or intermediate switch stands 
shall, within 2 years from this date, be either removed or changes made so that■■

the same shall not be nearer than the said 6 ft.; or high and intermediate 
switch stands shall be changed to low or dwarf signals or switch stands.

By order No. 22,878 of the Board of Railway Commissioners 
for Canada entitled: “In the matter of the Canadian Pacific

Ip
Is

;•
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Railway Company’s Plan No. Q—7—43, dated Montreal, August 
12, 1914, showing minimum clearance for all structures except 
bridges, and those for which special approval of the Board is 
obtained,on file with the Board, under File No. 1750-98.” The 
Plan No. Q—7—43 was approved by the Board. That plan has, 
as part of it, the following:—“C.P.R. Co. minimum clearance 
for all structures except bridges, and those for which special 
approval of the B.R.C. is obtained”.

From a perusal of this plan I think it is apparent that only 
structures which are 4 ft. or over in height, measuring from the top 
of the rail, are required to l>e placed 6 ft. from the gauge side of the 
nearest rail, and bearing in mind the purpose for which order 
No. 12,225 was made I am of the opinion that the intention of the 
Board was not to fix any minimum clearance for structures under 
4 ft. in height from the top of the rail, but that it was to be left 
to the railway company to erect such structures in accordance with 
proper railway practice. It will be noted that by sec. 8, sub-sec. 
(d) 1 of order No. 12,225, high or intermediate switch stands shall 
either be removed or changes made so that the same shall not be 
nearer than 6 ft., or they shall be changed to low or dwarf switch 
stands.

The Board have apparently not indicated what stands shall be 
taken as high or intermediate or low or dwarf, but it seems to me 
that so far as the defendant company at least is concerned, plan 
Q—7—43 shews tliat a stand which is not over 4 ft. high from the 
top of the rail would lx* at least a low stand.

There was evidence to shew that the G.T.P. R. Co. has a low 
stand, 3 ft. 6 ins. high, but that, to my mind, does not affect the 
question.

There was no evidence of any expert, or, in fact, of any person 
tending to shew that the placing of the stand in question of the 
height and where placed was not proper railway practice.

In G.T.R. Co. v. McKay, 34 Can. 8.C.R. 81, at 97, Davies, 
J., is reported as follows:—

In my judgment parliament has by the 187th sert ion of the Railway Act 
vested in the Railway Committee of the Privy Council the exclusive power 
and duty of determining the character and extent of the protection which 
should be given to the public at places where the railway track crosses a high
way at rail level. ... I cannot think that these powers, so full, so com
plete, and so capable of being made effective, can, if exercised, be subject to 
review either as to their adequacy or otherwise by a jury, nor do I think that 
failure to invoke the ezereive of the powers is of itself sufficient to take the matter
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away from the jurisdiction to which parliament has committed it and t<est it in a 
jury.

In Mallory v. Winnipeg Joint Terminals, 22 D.L.R. 448, at 
453, 25 Man. L.R. 456, 18 Can. Ry. (’as. 277 (affirmed in 29 
D.L.R., 20, 53 Can. 8.C.R. 323), Perdue, J., is reported as follows :

The question as to whether all switch rods should be covered for the 
protection of railway employees is one of very great inqtortancc. The form of 
the protection to be adopted, if protection is to be made obligatory, would 
necessitate the assistance and advice of experts and the most careful con
sideration by the legislature or body ixiesessing the power to compel the 
adoption of the device. Should it be left to a jury to say that defendants 
were negligent because they adopted the course followed by every railway 
company in Canada, and left the switch rods uncovered? It ap|>ears to be that 
the matter is essentially one to be dealt with by parliament or the Railway 
Board, so that the device to be adopted will lie put in general use by all rail
ways, and it will not be left to the conjecture of a jury to pronounce upon the 
necessity for, or the sufficiency of, the protection in each case.

In Phelan v. G.T.P. R. Co., 23 D.L.R. 90, at 95, 51 Can. 
8.C.R. 113, at 133, 18 Can. Ry. Cas. 233, Anglin, J., says:—

It is not within the province of jurymen to constitute themselves experts 
on such a technical question of proper railway practice, and, without any 
evidence to warrant such a course and against all the evidence before them, 
to find that the method of iiuqiection prescribed is iinprojx-r.

Having come to the conclusion that the Board of Railway 
Commissioners did not intend to provide any minimum clearance 
for structures 4 feet or under, measuring from the top of the rail, 
and there being no evidence that placing the switch where it was 
was not according to proper railway practice, the above quotations 
that I have made, and particularly from G.T. R. Co. v. McKay, 
and Mallory v. Winnipeg Joint Terminals, seem to me particularly 
in point. And I am therefore of the opinion that there was no 
evidence to go to the jury of any negligence on the part of the 
defendant. It seems to me further, that the evidence shews 
clearly that there would have been no danger to the plaintiff 
if he had not gotten ready to get off before reaching the switch. 
If he had waited until after he had passed the switch before getting. 
ready to get off he would have been in perfect safety. There was 
no evidence that if he had waited until after passing the switch, 
he would have been in any danger from any of the succeeding 
switches'.

In my opinion, therefore, the appeal should be allowed with 
costs, and there should lie judgment entered dismissing the 
plaintiff’s action with costs.

Brown and McKay, JJ., concurring with Elwood, J.
Appeal allowed.
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MURPHY ▼. MONCTON HOSPITAL.
New Hr un* wick Supreme Court, Chancery Dirision, Grimmer. J.

December 8, 1916.

Companies (6 IV A—35)—Hospital—Election or trustees—Charter—

The powers of a hospital lx tard under its incori>orating Act. as to the 
election or appointment of trustees for the management thereof, can
not be varied by a by-law; though empowered to make the necessary 
by-laws therefor, it cannot legislate for an increase of its membership 
nor fix any qualification for voters outside of the corporation, nor to 
sanction persons taking part in the business of the hospital who were 
not members of the body cor|M>rate, unless expressly or impliedly autho
rized by the charter.

Action fol a declaration that a resolution rescinding and 
annulling plaintiff's election as trustee of the Moncton Hospital is 
ultra vires and illegal, and for an injunction to restrain the defend
ants from acting on the said resolution, or preventing him from 
acting as a trustee or from excluding him from the meetings of 
the Imard. Dismissed.

M. G. Teed, K.C., for defendant ; James F riel, for plaintiff. 
Grimmer, J.:—The Moncton hospital was incorporated by 

58 Viet. ch. til (1895), which declared the object of the corpora
tion was the equipment, maintenance, managing and operating 
a hospital in the city of Moncton and a training school for nurses 
in connection therewith.

Sub-sec. 1, of sec. 1, provides that the persons named in sec. 
1, together with a physician of the city of Moncton and a person 
to be appointed by the city council, and their successors, shall con
stitute the “trustees” of the hospital, in whom the management 
and control shall lx* vested.

By an Act passed in 1902, 11 Edw. VII. ch. 77, relating to 
the Moncton Hospital, it was provided that, in addition to the 
trustees provided by sec. 1 of 58 Viet. ch. til, the county council 
of the municipality of Westmorland should appoint or elect one 
trustee at a regular meeting, who should hold office for one year 
after his election or appointment or until re-appointed or another 
person is appointed in his stead.

By an Act passed in 1903 further relating to the Moncton 
Hospital, it was provided that in addition to the trustees pro
vided by sec. 1 of 58 Vicr. ch. til, two trustees should l>e appointed 
or elected by the county < ouncil of the municipality of \\ estmor- 
land, such trustees to holu office for one year after election or 
appointment or until re-appointed, or another person or ]>ersons
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**• *' is or an- apisiinted in hie or their stead, ch. 77 of 2 Edw. VII. 
8. C. I icing repealed thereliy.

Mi'hphy By eh. 80 of 11 (leo., V., 191(1, it is further provided that the 
Moncton ^'lv °f Moncton limy from time to time appoint 3 persons as 
Hosiitai.. trustees of the hospital, an<l the municipality of Westmorland 
uri«m«. i three, who shall respectively hold office for 1 year, or until re

appointed or others are appointed in their stead. Also that the 
president and secretary of the I Julies’ Hospital Aid of said city 
shall Ik- trustees of the hospital while holding such offices, and that 
the persons acting as trustees at the coming into force of the Act, 
together with 2 persons appointed hy the city in addition to the 
present city representative and the president and secretary elect 
of the Ladies’ Hospital Aid, shall constitute the trustees of the 
Moncton Hospital and the management and control thereof shall 
be vested in the said trustees.

All Arts or parts of Acts inconsistent with or repugnant to 
this legislation are declared repealed.

Thus we find the personnel of the corporation is in the trustees 
who are the body politic and corporate and have all the general 
powers and privileges incident to a corporation by law in this 
province, and in whom alone the entire management and control 
of the said hospital is vested.

In the charter no provision was made for the retirement of 
the trustees therein named, and a vacancy could only be created 
hy death, resignation or refusal to act. I'pon the happening of 
either of these events, the vacancy so created was filled by the 
remaining trustees who by the Act were declared competent to 
ap|Kiint suitable persons to fill the vacancies as they occurred.

To change this condition of affairs the Act 1 Edw. VII. ch. 39 
was passed, which provided that three of the trustees to lie chosen 
by lot should retire each year, but should lie eligible for re-election 
or re-appointment and that the trustees elected or appointed to 
succeed the retiring trustees should hold office for 4 years, also 
that thereafter, except in rase of the medical staff and city council 
ap|M)intmrnts or elections of trustees, should be for the term of 
4 years. Thus provision was made for a rotation in the office of 
trustees ami it will lie noticed that throughout the legislation in 
respect to the trustees the words appointment or election or re- 
apixiintmrnt or re-election arc used in every case where provision



35 DX.R.J Dominion Law Reports. 329

is made for any change in the constitution of the lx>ard. Also 
that there is no provision for a hoard of directors as is found in 
some hospital legislation, but the entire management ami control 
is vested in the trustees, ami no others.

Having traced the formation of the board of trustees I now 
come to a discussion of its powers to make by-laws, which is the 
matter involved in this suit. See 4 of the original Act enacts as 
follows:—

The corjioration may make such by-laws, rules and regulations as may 
be deemed necessary for the management of the affairs of the said hospital 
and training school for nurses, and the choice, duties ami |lowers of the 
officers thereof, provided that the same are not inconsistent with the laws 
in force in this |irovince, nor repugnant to the i>rovisions of this Act.

Provision having been made for the retirement of three trus
tees each year as stated, this section was amended by 1 Edw. VII. 
eh. 39, sec. 3, and the words “the annual election or appointment 
of trustees to succeed retiring trustees" were inserted in the third 
line of the section, thus giving the corporation, meaning the 
trustees, power to make such by-laws, rules and regulations as 
may lx* deemed necessary for the annual election or appointment 
of trustees to succeed retiring trustees. In this amendment it 
will lx1 observed the words “election or appointment " are again 
used.

Some time after this amendment, by-law 13^ of the hospital 
was imsscd, which provided that at the annual mending of the 
hoard of trustees an election of three trustees should lx* held to 
succeed the retiring trustees; that the election should lx? by 
ballot and that the meeting should lx* thrown open to all persons 
who wen* eligible to vote. It declared the |x*rsons entitled to vote 
to lie: (a) The trustees remaining in office, including the repre
sentatives of the city council and of the medical staff. (6) All 
persons who shall have contributed to the funds of the hospital 
previous to May 31 in each year not less than $5.

On May lti last this by-law was amended and made to read as 
follows:—

See. 13hjr, pages 11 and 12.
(a) The trustees remaining in office, including the representatives of the 

city council of the municipality of Westmorland, representatives of the Ladies' 
Aid, and of the medical staff. (6) All |>ersons who shall have contributed 
to the funds of the hospital previous to the annual election in each year a 
sum not Ices than II. (r) All (tcrsons who shall have contributed to the 
funds of the hospital at any one time a sum not lees than 125.

The validity of this by-law is attacked and lias become the

N. B.

8.C.
Mvkphy

Moncton
Hospital.

Grimmer, J.



330 Dominion Law Reports. [35 DXJL

N. B.

8.C.

Murphy

Moncton
Hospital.

Grimmer, J.

paramount question in this suit. It arise» in this way. After 
the adoption of the amended by-law, the secretary of the Board 
by publication in the city papers gave notice that the annual 
meeting would be held on June 14, at 8 o'clock p.m., for the elec
tion of officers, medical staff, trustees, and such other business as 
might properly lie brought before the"meeting. In this notice he 
stated the qualification of those entitled to vote for trustees as 
set forth in the amended by-law.

At the time appointed, contrary to the usual custom, quite 
a large number of persons attended, among whom was the plain
tiff, who, with some 37 others, immediately before the meeting, 
made their first contribution to the funds of the hospital, vis., 
SI each, for the purpose of acquiring qualification as voters under 
the by-law and according to the notice. The meeting convened 
and in due course three of the trustees retired. An election to 
fill their places was held, and three new men, vis., the plaintiff and 
McManus and Bellevenu, were declared elected, the 38 new con
tributors taking part and voting in the said election.

A meeting of the board of trustees was then held and a pre
sident, vice-president and treasurer were elected. The meeting 
then adjourned until a later day. When this adjourned meeting 
was held a resolution was passed declaring the election of the 
plaintiff and McManus and Belleveau as trustees rescinded and 
annulled. None but trustees voted in this resolution. The 
meeting then proceeded to and did elect 3 trustees in the places 
of those whose election had been declared void, and McManus, 
the defendant—Hamilton—and Belleveau, were declared elected, 
the plaintiff l>eing left out. On this occasion also none but trus
tees were allowed to vote. Some of those who had paid one 
dollar to qualify and were present were not permitted to vote, 
among them the plaintiff. At the same meeting the defendant 
Hamilton was elected secretary of the Board, and one Chapman, 
treasurer—and other business was transacted.

The plaintiff thereupon brought his suit seeking a declaration 
tliat the resolution passed at the June meeting of trustees rescind
ing and annulling his election as a trustee on June 14 is ultra vire» 
and illegal, and for an injunction to restrain the defendants from 
acting on the said resolution or preventing him from acting as a 
trustee or from excluding him from the meetings of the board.
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What, then, is the power or authority under the charter in 
the trustees in respect to by-laws? Whatever it is must l>e found 
in sec. 4 of the incorporating Act as amended by sec. 2 of the 
amending Act of 1901.

Examining this, in so far as this case is concerned, it is found 
the trustees have by it authority to make by-laws, rules and 
regulations for the annual election or appointment of trustees to 
succeed retiring trustees. In this language the words “annual 
election or appointment” are significant. The body politic and 
corporate is “the tiustees,” no other. As in the case of other 
hospitals there are no directors to assist the trustees, or from 
whom they may Ik* elected, and save as mentioned and provided 
in the amending Acts, no provision is made for any increase in the 
Board. As passed it would seem that the trustees named in the 
original Act were appointed for life, unless they chose to resign or 
refused to act. Under the changed legislation, however, they now 
hold office for a definite term, viz., 4 years. But how, when and 
by whom are the vacancies created by the retiring trustees to be 
filled up? In my opinion, under the Act of Incorporation, this 
can only lie done by the remaining trustees. So far as any tem
porary vacancy is concerned, the Act distinctly provides it shall 
be competent for and the duty of the remaining trustees to appoint 
suitable persons as the vacancies occur. The apparent intention 
of the legislature was to vest the full control and management of 
the hospital in the trustees, the body politic and corporate, and 
the true test of all by-laws is the intention of the legislature in 
granting the charter and the apparent good of the corporation. 
The use of the words “appoint” and “re-appoint” to my mind 
further signifies and illustrates the intention of the legislature. 
Unless this is the case the introduction into the Act of these words 
is not only useless but is unfortunate, in that they are likely to 
lead to misconception and produce confusion. If the vacancies 
in the Board, either temporary or caused by the annual retire
ment of the trustees, can be filled by appointment, can it lie suc
cessfully contended the appointment may be made by any others 
than the trustees? The power to appoint must be and is in the 
corporation only, and no act of theirs, no by-law approved by 
them could change the purpose and intention of the legislature. 
Pursuing this argument further it follows that the trustees cannot
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make any by-law in respect to the annual election of the Board 
save such as is competent for them to make under the power 
conferred upon them, and which does not infringe on the charter. 
The Act of the legislature creates the Moncton Hospital, an arti
ficial being, imparts to it its power, designates its object and pur
pose, prescribes its mode of operation, and is its constitution, and 
all laws in contravention of it are void. The power to make by
laws is unquestionably an incident of every corporation, and it is 
rarely left to implication, but is usually, as in the present case, 
conferred by the express terms of the Act of the legislature. 
While this is so and while municipal charters and incorporating 
Acts are sometimes silent as to the power to pass by-laws, where 
it does so happen, the corporation has the power incidental to all 
corporations, to enact appropriate by-laws. It is also established 
that since all the powers of a corporation are derived from the 
law and its charter, it is evident that no ordinance or by-law of a 
corporation ran enlarge, diminish or vary its powers. Neither 
the King's charter nor any by-law can introduce an alteration in 
rules which have been prescribed to a corporation by an Act of 
Parliament. It is also an established doctrine in the Courts of 
England that every corporation has the implied or incidental 
right to pass laws, accompanied, however, by the limitation that 
every by-law must be reasonable, and not inconsistent with the 
charter of the corporation, nor with any statute of Parliament, 
nor with the general principles of the common law, thus re
affirming in no uncertain way the well-known doctrine that the 
law of a country, being as well for the proceedings of corpora
tions as for the conduct of individuals, all by-laws contrary to 
the common or statute law of the country, are void. A dis
tinction is also drawn and pointed out by the writers on cor
poration law between private and public corporations, and it 
has been held a private corporation such as this is can only make 
by-laws to bind its own members, and touching matters that 
concern its own private affairs, and it cannot, by means of a 
by-law, alter the constitutional method of election so as to alter 
the result or effect of an election, for to do so would be to alter 
the constitution itself. The Queen v. The Master, etc., of the 
College of God's Gift in Dulwich (1851), 17 Q.B. 600 (117 E.R. 
1411), was relied upon as an authority that persons who are not
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members of the corporation may lie authorised by by-law to 
vote at elections. An examination of the case, however, shews 
it to be quite different from the present, and distinguisliable 
therefrom, particularly in that the corporate body as created by- 
letters patent or royal charter, and power was therein given 
to the founder of the college, one Alleyne, to make, found, erect, 
create and establish tire same, and that it should be maintained, 
governed and ruled according to such ordinances, statutes and 
foundation, as should be made, set down, established and or
dained by the said Alleyne in his lifetime, etc. It was held the 
right contended for was authorised by the constitution itself, 
and that while the corporation must be created by the Crown, it 
could also delegate to a private person the right of declaring of 
what members of the corporation shall consist, what shall be 
their qualifications, and in what manner the corporation shall 
be kept up. In the present case the corporation is created by 
Act of Parliament and as already pointed out, neither the King's 
charter nor any by-law can introduce an alteration in rules which 
have been prescribed to the corporation by such an Act.

The result of my deductions from the law and authorities 
applicable to the present case, is that the power in the Moncton 
Hospital to enact a by-law relating to the annual election of trus
tees refers, and I so find, to the mode or manner of procuring or 
securing (if these terms may lie used) the trustees, for instance, 
by appointment or election, and if the latter course is followed, 
then by ballot or otherwise, but no authority is conferred upon 
the corporation to increase its membership nor to fix any quali
fication for voters outside of the corporation, nor to sanction 
persons taking part in the business of the hospital, who are not 
members of the body corporate.

I therefore find that by-law 13(4 and the amendment thereto 
is void, being beyond the powers conferred upon the trustees by- 
statute, and therefore repugnant to the provisions of the Act. 
It is decided in the Ashbury Railway Carriage Co. v. Riche (1875), 
L.R. 7 E. A I. App. 653, which is cited with approval in Att'y- 
Gen'l v. Great Eastern R. Co. (1880), 6 App. Cas. 473, that when 
there is an Act of Parliament creating a corporation for a par
ticular purpose and giving it powers for that particular purpose, 
what it does not expressly or impliedly authorize is to be taken
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”• *' to be prohibited. Therefore, as the power to make this by-law 
8. C. waa never expressly or impliedly given, in my opinion, no amount 

Me «ear °f user or ratification by the corporation can make it good.
The plaintiff's claim will be diamiaacd and the application

Monctonaiunuiu.t , , ,
Hospital, for an injunction refused, but m view of the circumstances which

produced the litigation, without coeta. Action dismissed.

REX v. NOLAN.
Nora Scotia Sit/ire me Court, Ihrysdale, J. Ajsril iO, 1017.

N. 8.

8. C.
1. Justice of thk Pf.ack (I I—2)—Official title in pkocekdinub.

It will he sasumcil that a town milgixtrutc signing aa magistrate "ill 
ami for" the town a warrant of commitment which is headed with the 
name of hoth town and county, did so in the town although the warrant 
dis-s not formally state that the warrant was there given.

2. Limitation (f III J—151)—Of time Foe fhosecution—Three months
after offence.

The requirement of the Nova Scotia Tenqieranee Act, 1910, eh. 2, 
sec. 36, that a prosecution shall lx* comnx-nced "within three mont lie 
after the alleged offence" would authorise an information on March 1st 
for an offence committed on the previous 1st day of December.

Statement. Motion for discharge under habeas corpus, made on behalf
of William Nolan who was convicted by the Stipendiary Magis
trate for the town of Truro for a second offence against the pro
visions of the Nova Scotia Temperance Act, 1910, and amendments, 
and sentenced to three months in the Colchester jail. The appli
cation was made on two grounds:

1. Because the warrant of commitment did not shew that it was 
signet! and sealed at “Truro" or any place in Colchester County 
within the magistrate's jurisdiction.

2. Because the offence charged in the information, conviction 
and warrant of commitment stated that it had been committed 
“within three months previous to the first day of March, 1917 
(the date of the information herein)."

Argument. J. j Power, K.C., for the applicant. The warrant simply 
states: “Given under my hand and seal this 13th day of March, 
A.D. 1917, L. G. Crowe, stipendiary magistrate in and for the town 
of Truro." The offence disclosed is possibly lieyond the limita
tion period, viz., three months. See sec. 36, N.8. Temperance 
Act, 1010; It. v. Boutilier, 8 Can. Cr. Cas. 82, and ft. v. Wambolt, 
14 Can. Cr. Cas. 160.

H". J. O’Hearn, K.C., lor the License Inspector, contra. As
suming the warrant to be defective there is a good conviction 
behind it, as the omission complained of does not there occur.



35 DXJt.J Dominion Law Heportk. 335

Sec. 1124 Code applies. If not, under common law a had com
mitment can never defeat a good judgment. Hurd on Halsas 
Corpus, p. 411 e< seq.', Ex parte (libson, 31 Cal. 621 ; It. v. Houtilier 
is founded on Reg v. Ida Adams, 24 N.S.H. 551*. There the date 
of information was not given. Here it is, vit., March 1st. See 
sec. 36 as regards complaint three months after. This means 
possibly three months and a day.

Drykiiale, J.:—Application under the Liberty of the Subject 
Act. Two points were made as against the validity of the com
mitment herein.

1. The first point strenuously argued was that the warrant did 
not shew on its face that it was made within the jurisdiction of the 
stipendiary of Truro. The warrant is headed, “County of Col
chester, Town of Truro," and at the foot is signed as “given under 
my hand and seal this 13th day of March, 1917. L. (1. Crowe, 
stipendiary magistrate in and for the town of Truro.” I am of 
opinion this clearly shews it was made by the magistrate in Truro, 
consequently within his jurisdiction. It is not only headed 
Truro, but signed as made by the magistrate in Truro. It was 
argued that the words after the name were merely words descrip
tive of his office. Giving full force to this contention when the 
officer describes himself as sitting as a magistrate in and for Truro, 
a fair reading of the words mean tliat he is giving the doc muent 
under his hand and seal in Truro. In this respect, I think this 
commitment valid.

The second point was that in reciting the conviction, it appears 
the offence convicted for was under an information, charging 
keeping liquor for sale within three months, previously to the first 
day of March (the date of the information herein). It was con
tended this was a charge not allowed by law inasmuch as by sec. 
36 of N.8. laws, 1910, ch. 2, the prosecution shall lie commenced 
within three months after the alleged offence, and this informa
tion covered a range of enquiry not within the section. I test this 
point in a simple manner. The information charges au offence 
within three months next before the laying of the information, 
that is to say, an enquiry can cover the three months next liefore 
and would cover an enquiry over and as to the first of December, 
1915, not further back. If an offence were committed on the first 
of December aforesaid, an information laid on March 1st would
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Statement.

be “within three months after the alleged offence," to use the 
words of see. 36.

This being so, the information is clearly good in law, and I 
think the point not well taken. I refuse the prisoner’s application 
herein. Discharge refused.

summer ». McIntosh.
StukaUrkfiran Sufirene Court, HauUain, CJ. January it, 1917.

Vendue and pcnchasek (l I C—II)—Restrictive covenant or easement 
—Reference p, flan.

A building restriction contained in a registered plan does not operate 
as a negative covenant or easement enforceable against and amot^st 
all subsequent purchasers of lots described by reference to the plan; 
to constitute it such there must be a direct provision to that effect in 
the agreement or conveyance, and the easement must be created in accord
ance with provisions of the Land Titles Act.

Action by vendor for specific performance of the agreement 
of sale.

A. .If. McIntyre, for plaintiff; J. Milden, for respondent. 
Haultain, C. J.:—The plaintiff in the registered owner of the 

land in question in this action. In the certificate of title granted 
to her, the lantl is described as lreing the whole of lots 15 and 16, 
and a portion of lot 17 (more particularly described) in block 6 
in the City ol Saskatoon “according to a plan of record in the Land 
Titles Office for the Saskatoon Land Registration District as 
Plan ‘F.J.’

Plan F.J. was registered by the original owners of the sub
division, which includes the lots in question, before the plaintiff 
or her immediate predecessors in title became interested in the lots. 
On the plan, and through the lots in question, and the other lots 
in the sub-division, there is a line drawn parallel to the eastern 
boundary of the lots, and 25 feet from that Iwundary. Above the 
line on the plan there are written words to the effect that no 
building is to be erected east of the line, that is, within 20 feet of 
the eastern boundary of the lots which abut on a street called 
Saskatchewan Crescent.

By an agreement in writing, under seal, dated January 1, 1813, 
the plaintiff agreed to sell, and the defendant, Carrie McIntosh, 
agreed to buy the above mentioned lots.

Clause 4 of the agreement is as follows:
4. In consideration whereof and on payment of all the said sum of 

money, with interest us aforesaid, in manner aforesaid, the vendor doth
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covenant, promise and agree to and with the purchaser to convey and assure 
or cause to he conveyed or assured to the purchaser the parcels of land with 
the appurtenances as aforesaid by a transfer under the Land Titles Act, 
subject to the conditions and reservations contained in the original grant 
from the Crown, prepared by the vendor's solicitors at the ex|K<ise of the 
purchaser.

The defendant, Robert McIntosh, is a party to the agreement, 
and covenants to pay the purchase money according to the terms 
and at the times set out in the agreement.

According to the evidence there was a substantial house on the 
property, also other buildings, ami there was also al>out $5,000 
worth of furniture in the house, which was included in the sale. 
There is no mention of the furniture in the agreement. The 
defendants took possession of the property in June, 1913, and 
resided in the house- until I)ecemt>er, 1914. The defendants have 
made default in their payments, and this action is brought for 
specific performance of the agreement.

The defendants resist specific performance on the ground that 
the plaintiff is not in a position to give title in the terms of the 
clause above set out. This objection must depend upon the 
significance or effect of the plan as above described. The defend
ants contend that the words on the plan with regard to building 
are equivalent to a restrictive covenant running with the land, and 
enforceable as against them by the original owners as well as by 
any other purehasers of lots in the subdivision. They further 
set out that this restriction was fraudulently concealed from them 
when the agreement was made, anti that they had no knowledge 
of its existence.

The defendant, lb>l>ert McIntosh, acted throughout the whole 
transaction as agent for his wife, and the evidence clearly estab
lishes that at the time the sale was Ix-ing negotiated, frequent 
reference was made to the plan ami the description of a portion 
of the property, which is by metes and Inmnds, was checked over 
by him on a blue print of the plan. This defence, therefore, is 
not available to the defendants. The defendants also defend on 
the ground of mistake, alleging that they were not aware of the 
alleged restriction until long after the agreement was entered into. 
This defence cannot prevail in view of the facts as 1 found them. 
Tamplin v. James, 15 Ch.D. 215.

This narrows the question down to the effect of the words on 
the plan.
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In England, generally speaking, a map or plan is not a necessary 
part of the abstract, except for the purpose of identifying or verify
ing the parcels. Williams. Vendor & Purchaser, p. 94.

In Hhckbum v. Smith ( 1849), 2 Ex. 783, 18 L.J. Ex. 187, Parke 
B., said :—

With n*|MH*t to the identity of the land, we think that the abstract 
referring to a map or plan in one of the deeds abstracted affords sufficient 
means of identification. We are not aware that a map or plan is ever deemed 
to be necessary as part of an alwtract.

This is considered by Mr. Williams, as referred to above, and 
by Dart, Vendor & Purchaser (7th ed.), p. 339, as Iteing too broad a 
statement in the case “where a deed contains no substantive 
description of the property, but conveys it merely, or as respects 
its details, by reference to the plan.”

In Feu'Hter v. Turner (1842), 6 Jur. 144, 11 L.J. Ch. 161, it was 
held that a sale plan accurately describing the existing state of the 
property would not carry the case higher than a view of the 
property by the purchaser.

I cannot agree with the contention that the reference to the 
plan in this case is made for anything more tlian for the purposes 
of description. The sections in the Land Titles Act with regard 
to plans of suMivisions make no provision for matters of this 
sort, and the main object of registering a plan is to provide for an 
accurate description and measurement of the various lots included 
in it, and roads, streets, squares, and other reservations set apart 
for public use.

It can never, in my opinion, have been intended that owners 
of land by inscribing such words on a registered plan could thereby 
create a negative covenant in the nature of a negative easement 
enforceable against and among all subsequent purchasers of lots 
described by reference to the plan. In order to create such an 
easement, there should be a direct stipulation to that effect in the. 
agreement or conveyance, and the easement should be created 
in accordance with the Land Titles Act. See Re Jamieson Caveat, 
10 D.L.R. 490, 6 S.L.R. 296.

Outside of the fact that the lots are described in the present 
agreement by reference to the plan, there is no reference whatever 
to any restriction in the agreement or on the title, and, as has been 
already mentioned, the vendor has covenanted without any 
qualification to transfer the property by transfer under the I^and
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Titles Act, subject to the conditions and reservations contained 
in the original grant from the Crown. Further than that, Mrs. 
Sumner, the plaintiff, is the registered owneçof the lots, with a 
title subject only to the implied reservations and conditions 
contained in see. fifi of the Isanti Titles Act. She is, then-fore, 
in a position to give title to the property in the tenus of the agree
ment, unless the memorandum on the plan has the effi-et contended 
for.

1 am, therefore, of the opinion that the plaintiff is entitled to 
have the agreement performed. I will therefore order:—1. Taxa
tion of the plaintiff’s costs of action. 2. A reference to the local 
registrar at Saskatoon to ascertain the amount of purchase 
money and interest due to the plaintiff. 3. Deposit by the 
plaintiff with the local registrar of her duplicate certificate* of 
title and a proper transfer of the land to the defendant Cairic 
McIntosh. 4. Payment into Court by the defendants of the 
amount certified by the local registrar, ami the plaintiff's taxed 
costs and costs of reference, within three months from the date of 
the certificate. 5. If the above amounts are paid into Court as 
ordered, the transfer and duplicate certificate of title will be 
delivered to the defendant, and the plaintiff will he at liberty to 
apply on notice for payment out to her of the moneys in Court.

I also find that the plaintiff is entitled to a lien upon the 
property in question in respect of the purchase money, with 
interest at the rate of per annum, ami also for the plaintiff’s 
costs; and, in case of default lieing made in such payment as 
aforesaid, the plaintiff is to Is- at liln-rty to apply to this Court to 
enforce such lien.

Lil>erty to apply generally at any time is reserved to all parties.
-------- Judgment for plaintiff.

OTTO v. ROGER AND KELLY.
Ontario Suprenu Court, Sutherland, J., March il, 1917.

Drains and sewers (6 II—10)—Ditches and Watercourses 
Act, R.S.O.191^, ch. 260—Drain crossing lines of dominion railway 
—Railway Act, R.S.C. 1906, ch. 37, sec. 251 (4)—Insufficient Outlet 
—Action to restrain engineer and contractor from Proceeding under 
Award—Remedy by Appeal to County Court Judge—Dismissal of 
Action.]—Action by J. R. Otto, the owner of land in the 3rd con
cession of the township of South Easthojie, against John Roger,
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the township engineer, and Thomas Kelly, tlie contractor for rer- 
tain drainage or ditching work directed, liy an award under the 
Ditches and Watercourses Act, R.8.O. 1914, ch. 200, to be done 
in the township, to restrain the defendants from proceeding 
with the work u|H>n the plaintiff’s land and for damages.

It. S. Kobertmn, for plaintiff.
(1. G. McPherson, K.C., for defendant Roger.
IV. G. Owens, for defendant Kelly.
Sutherland, J.:—This action arises out of an award 

made under the Ditches and Watercourses Act, R.S.O. 1914, 
cb. 200, and dated the 29th January, 1910. It purports to 
award and apportion the work and the furnishing of material 
among .the lands affected and the owners thereof according to the 
engineer’s estimate of their respective interests in the work; 
and the clause therein referring to the plaintiff herein is as fol
lows: “J. R. Otto, owner of lot No. N. pt. 38 and lot 37 in the 
3rd concession of the township of South Kasthope, shall make and 
complete from stake 32 x 00 to stake 47 x 42 and shall furnish 
. . . feet of . . . inch tile, all of which according to my 
estimate will amount in value to 845; and I fix the time for the per
formance of such work and providing said material on the 1st day 
of July, A.D. 1910, at the furthest.” It further awards and appor
tions the maintenance of the work among the various parties, and, 
in so far as the plaintiff is concerned, as follows: “J. R. Otto, 
owner of lot No. N. pt. 38 and lot 37 in the 3rd concession of the 
township of South Kasthope, shall maintain from stake 24 x 21 
to stake 47 x 42." The award apportions the engineer's fees 
and charges among the parties, and as to the plaintiff as follows: 
“J. R. Otto, N. pt. 38 and 37, $8."

The plaintiff in his statement of claim says that lie has long 
been the owner of lot No. 38 above mentioned, and that on or 
alxiut the 5th (Ictolwr, 1910, the defendant John Roger, the 
engineer of the saiil township, assumed to let to the defendant 
Kelly a contract for certain drainage work upon his lands, and a 
few days before the commencement of this action by writ issued 
on the 23rd Uctolier, 1910, the latter, acting under instructions 
from Roger and under the assumed authority of said contract, 
unlawfully entered upon the plaintiff's lands and began to dig 
a ditch or drain upon the same, although forbidden by the plain
tiff. He also says that the defendant Kelly has dug upon his
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land not only a portion of the work included in the contract 
referred to, hut also another section of the same ditch.

Paragraphs 0 and 7 of the statement of claim are as follows:—
“The defendants in the several matters aforesaid claim to act 

* under the authority of an award which they allege has lx»en 
made by the defendant Roger under the Ditches and Water
courses Act, hut the plaintiff says that no valid award has lieen 
made with respect to the said work, and that the alleged award 
is null and void, ami confers no jurisdiction upon the defendant 
Roger to let the said contract or to authorise the said work, and 
affords no warrant for the acts of either of the defendants.

“The plaintiff further says that the proposed ditch in course 
of construction is not provided with a sufficient outlet, hut will, 
if constructed, bring water to the plaintiff’s lands from lx>th its 
extremities, and will thereby greatly damage the plaintiff’s 
lands.”

He asks an injunction and damages.
The defendant Roger pleads that he is the engineer under the 

said Act, duly appointed by the municipal council of the said 
township to carry out the provisions thereof; that, pursuant to a 
requisition for drainage, he made and filed with the clerk of the 
township an award for drainage of the lands mentioned therein, 
pursuant to the provisions of the Act, and the lands of the plain
tiff wrere therein declared benefited by the pro|x>sed drain, and the 
plaintiff ordered and directed to erect and construct his projx»r 
proportion thereof; that the plaintiff had due notice of the 
making and filing of the award, and did not, nor did any of the 
parties concerned, appeal therefrom, and the same Ix'camc valid 
and binding; that the other parties interested in the award, prior 
to this action, and with the knowledge of the plaintiff, constructed 
their respective portions of the work, and the plaintiff is therefore 
estopped from claiming that the awurd is invalid; that, by 
reason of the neglect of the plaintiff to construct the portion of 
the work directed by the award to lx* ]x»rformed by him, this 
defendant, after due notice, let a contract to his co-defendant 
to perform it, and its |x*rformance was necessary for the said 
drainage work, and that the outlet for the druinage work is in 
the central drain, a municipal drain in the township, ami forming 
the outlet for all the lands mentioned in the award, and is a 
proper and sufficient outlet.

ONT,
SC.
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Tin* defendant Kelly, in hi* statement of defetiee, refers to the 

award as apparent ly one in accordance with the provisions of sub- 
sec. (3) of sec. lti of said Act; to the fact that no apjieal from the 
award was made by the plaintiff or any of the other owners 
affected; that the defendant Roger as the engineer ins|ieeted the 
ditch and found that part thereof ap|x»rtioned to the plaintiff 
not completed in accordance with the award; and, under see. 
28 of the said Act, let the work and supplying of material appor
tioned to the plaintiff to this defendant, the lowest and only bidder 
for the work. He further pleads that he was employed by another 
land-owi.er concerned, named I*. W. Heinbuch, to construct his 
|M>rtion of the ditch, and that on the 8th Octolier, 1910, he, as 
the agent or servant of the said Heinbuch, entered upon the 
plaintiff’s lands for the purpose of constructing that part of the 
ditch apportioiH-d to Heinbuch, and completed the same within 
a few days thereafter, and that he then proceeded to construct, 
U|w>n the plaintiff's land, the part of the ditch apfxirtioned to him, 
and constructed alxiut one-half thereof, when, on the 24th Oc- 
tolier, 1910, he was served with the writ of summons and an 
injunction order herein, and ceased work.

He further says that he entered u|m»ii the plaintiff's lands only 
for the purpose of iterforming the work referred to, and under 
and pursuant to the said award, and submits his rights thereunder 
to the Court.

By see. 3, clause (/), of the said Act, '“Engineer' shall mean 
the persons appointed by a municipal council as engineer to carry 
out the provisions of this Act."

Section f>. sub-sec. (I), provides that “the council of every 
local immici|utliiy shall by by-law, Form I, apfsiint a civil en
gineer, Ontario land surveyor or other competent fierson to is» 
the engineer to carry out the provisions of this Act, and he shall 
Ik- and continue an officer of the corjsirution until another en
gineer is apfxiinted in his stead who may continue any work 
already undert aken. ’ ’

Section 6, sub-sec. (I), provides that “every dit eh constructed 
under this Act shall lie continued to a sufficient outlet " etc.

Section 8, nub-nee. (1), provides that an owner of land who 
requires the construction of a ditch shall, before the filing of the 
requisition provided for by see. 13, serve lifxm the owners or
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occupants of the other land to Ik* affected a notice miming a day 
and hour and also a place convenient to the site of the ditch 
for all owners to meet and estimate the cost of the ditch, and agree, 
if possible, upon the apisirtionment of the work ami the supply 
of material for its construction.

If at such meeting no such agreement is arrived at, it is pro
vided by sec. 13 that, within five days thereafter, the owner 
requiring the ditch to tw made may file with the clerk of the 
municijiality a requisition naming therein all |>arcels of land that 
will be affected by the ditch and the owners thereof, and request
ing that the engineer apiMiint a time and place in the locality 
to attend and make an examination as provided by a further 
section.

Section 14 provides that the clerk shall transmit a copy of 
the requisition by registered isist to the engineer, who shall notify 
the clerk in writing appointing a time and place at which he will 
attend in answer to the requisition; that the clerk, on receipt 
thereof, shall file the same with the requisition, and send a copy 
of the notice of appointment to the owner making the requisition, 
who shall, at least four clear days Indore the time ap)H>inted, 
serve upon the other owners a notice requiring their attendance 
at such time and place.

Section 10, sub-sec. (1), provides that “the engineer shall 
attend at the time and place ap|M»inted by him and shall examine 
the locality, and if he deems it proper, or if requested by any of 
the owners, may examine the owners and their witnesses present 
and take their evidence, and may administer an oat h to any 
owner or witness examined by him.” And sub-sec. (3) provides 
that, if the engineer “finds that the ditch is required he shall 
within thirty «lays after his first attendance, make his award 
in writing, Form 0, sp«*cifying el«*arly the location, des<*ription ami 
course of the ditch, its commencement ami termination, apjsir- 
tioning the work and the furnishing of mat«*rial among the lands 
affected and the owners thereof, atTording t«i his estimate <if their 
respective interests in the «liteh, fixing the time for |H*rforman«‘e 
by the resjiective owners, ap|Mirtioning the maintenance of the 
«litcli among all or any of the owm»rs so that as far as practicable 
each owner shall maintain the |s»rt ion on his own land ; ami stating 
the amount of his firs and the otlmr <'harg«‘s and by whom the 
same shall lie paid."

ONT.

KC.
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Section 19, sub-sec. (2), provide*: “The engineer forthwith, 
after making the award, shall file one part thereof and of any 
plan, profile or specifications with the clerk of each of the muni
cipalities, and the same may lie given in evidence in any legal 
proceedings by a copy certified by the clerk."

Sul)-section (3): “The clerk, upon the filing of the award, 
shall notify each of the persons affected thereby within the muni
cipality of which he is clerk, by registered letter or jiersonal 
service, of the filing of the same, and the part of the work to be 
done and material to lie fumisheil by the persons so notified as 
shewn by the award," etc.

And sec. 21, sub-sec. (1), provides: "Any owner affected by 
the award, within fifteen clear days from the date of the mailing 
or service of the last of the notices of the filing of the award, 
may appeal therefrom to the Judge."

Sections 22 and 23 of the Act arc as follows:—
“22. No award shall lie set aside for want of form only or for 

want of strict compliance with the provisions of this Act, and the 
Judge, instead of setting aside the award, may amend it or the 
other proceedings or may refer liack the award to the engineer, 
with such directions as the Judge may deem necessary.

“23. An award shall, after the time limited for an apjieal 
to the Judge and after the determination of appeals, if any, by 
him where- the award is affirmed, lie valid and binding, to all 
intents and purposes, notwithstanding any defect in form or 
sulistance i-ither in the award or in any of the proceedings prior 
to the making of the award."

This Act would appear to Ik- one intended to simplify and 
make as incx]M-nsive as |xissihlc local drainage works, and the 
tendency of legislation with rcsix-ct to such matters seems to 
haw lieen in the direction of preventing, if possible, litigation, 
and making an award, when once- made anil after the time for 
ap|K-al therefrom has claimed, binding u|ion parties who have had 
notice- of the procccelings and of the award, notwithstanding a 
failure- to comply strictly with the- provisions of the Act, or defects 
not merely in form but in sulistance- in the awarel or the pro
ceedings prior to the making the-nuf.

The ele-fendant Roger was well acquainte-d with that |>art of 
the township of South Kastho|x- in question herein, having pro-
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viouely taken levels and acted as engineer in connection with 
other drainage w'ork therein. He was called at the trial, and 
gave it as his opinion that the outlet furnished to the central 
drain was a proper and adequate one. provided that the central 
drain, which ho said was six inches deeper than the tx>ttom of the 
ditch in question, were kept in repair. He admitted that, in 
place of himself attending to meet the land-owners on the ground, 
he had stmt his assistant, who had Iwen with him for al>out eleven 
years.

There had been, on a portion of the ground through which the 
drain in question passes, a former drain, which the engineer 
intended to utilise in its construction, und in his instructions to 
his assistant, lx*fore the latter went on the ground, he luid men
tioned this to him. The assistant when on the ground had 
traced out the promised course of the drain and put in stakes to 
indicate it.

The plaintiff testified at the trial that, when tin* assistant was 
on the ground, he (theplaintiff) hail objected to the course of the 
drain and the outlet, had indicated to the assistant that the fall 
of the land was in a different direction than towards the proposed 
outlet, and that the proper outlet was to la* found by carrying 
the promised drain to the east and south into the central drain, 
at a point when; it runs, not east and-west, but north ami south, 
and where the !x>ttom of said central drain is lower.

The evidence of the* engimvr was not altogether satisfactory 
on this question. It was to the effect tlmt the central drain, if 
in good condition, was low enough to form an outlet for tin* drain 
in question. When pressed as to whether it would 1m* a sufficient 
outlet, he seemed to avoid the word, and contented himself 
with saying that he would not say it would not lx* sufficient.

The engineer was not able to recollect that his assistant had 
reported to him the alleged objections and suggestions made on 
the jxirt of the plaintiff, and so of course could not say that he 
had taken them into consideration.

The pur|X)se of this action is to prevent further work on the 
drain in question; and. though damages are claimed, they are 
admittedly trivial ami merely incidental.

It was objected at the trial on the part of the plaintiff that, 
as the award directed the Grand Trunk Railway Company to 
do certain things and pay certain sums, this in itself made it a.

ONT.
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nullity, uniras that company had agreed to be liound, or the 
approval of the Hoard of Railway ( 'ommissioners for Canada 
had previously been oblained, under the Railway Act of Canada, 
R.6.C. 1906, ch. 37, **. 251, sub-sec. (4). The statement of 
claim does not refer to this as an objection to the award, and 
no amendment was granted permitting it to lie set up. It was 
not shewn at the trial that there was any agreement on the 
part of the railway eom|iany to I* Iwund by the award, or 
that the approval of the Hoard had lieen obtained. It was 
shewn, however, that the drain in question crosses the right 
of way of the tirand Trunk Railway Company by a culvert 
nearer the head or starting-]Kiint of the drain than the lands 
of the plaintiff, and that a jMirtion of the drain upon or through 
the said company’s lands had liccn already constructed without 
any objection on the part of the railway eonqiany, so far us 
anything disclosed at the trial shewed.

In Miller v. Ilrand Trunk U.W. Co. (1880), 45 U.C.R. 222, 
it was held that the defendants, a railway eonqiany, were not 
subject to the provisions of the Ditches and Watercourses Act, 
K.N.O. 1877, ch. 199. 1 quote from the judgment of Hugurty, 
C.J., at p. 223: “The sole question presented for our decision on 
this demurrer is, whether the defendants are subject to the pro
visions of ch. 199 of H.S.O., called ‘ The Ditches and Watercourses 
Act.’ It Is-gins by declaring: ‘This Act shall not affect the Acts 
relating to Municipal Institutions, or the Acts reelecting drainage, 
as this Act is intended to apply to individual and not to public 
or local interests, rights or liabilities.’” And he concluded his judg
ment by saying: “Un the whole, 1 think the defendants do not come 
within the statute.” Armour, .1., in a short concurring judgment, 
sail I : “I have also come to tie conclusion that the Act, R.8.O. 
eh. 199. applies only to individuals, and not to cor)sirations, ex
cept as provided by the 13th section. 1 sec no reason why the 
legislature should not extend this very lieucficial Act to corpora
tions as well as to individuals: anil, notwithstanding the argument 
of the defendants' counsel, so powerfully addressed to the nerves, 
I think corjiorations such as the defendants should form no ex
cept ion."

The sceond objection is, that, while see. 6 of the statute 
requires that the ditch shall lie continued to a sufficient outlet, 
the one provided is not of that character.
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The third object io, and the one on whicli mont stress wax laid 
in argument, in, that i, wax obligatory on the |iart of the engineer 
himself, under sec. lti (1) of the Act, to attend personally at the 
time and place apiwinted by him and examine the locality; and 
that, having failed so to do, he had no |x>wer to make an award 
at all. Sulmection (3) of sec. lb is to the effect that, if he "finds 
that the ditch is required, he shall, within thirty days after his 
first attendance, make his award in writing." It is contended on 
the part of the plaintiff that this is an incurable defect and vitiates 
the award.

In In re Kobertaon and Tou'inihiii of North Eadhope (1888), là 
0.11. 423, on a motion to quash a by-law providing for the assess
ment of certain owners of land for the cost of drainage work for 
the benefit of their land, under sec. 570 el eeq. of the Municipal 
Art, 1883, Street, J., at p. 431, dealt with a somewhat similar 
objection as follows: “The final objection is, that the engineer 
appointed by the council did not himself do the work, but dele
gated to his son the duty of inserting the projierties affected and 
of assessing amongst them the cost of the drain. If this were 
made out, it would probably l>e a fatal objection to the validity 
of the by-law, and one to which effect should l>e given. The 
duties inqioxrd iqstn the engineer are, to a certain extent, judicial 
in their character, and are such as he alone should |xTform. 
He is not, it is true, required to do with his own hand all the work 
from its inception to its completion, and he is at lilsTty, if he 
deem proper, to employ assistants; but the work of examining 
and assessing the several parrels of land affected, for their due 
proportion of the cost of the drain, should l>e done by himself 
or under his immediate direction The engineer here employed 
his son to assist him, but he swears that he himself made an in
spection of each lot, and estimated how much each would lx- 
benefited by the ditch. He seems to have divided its length 
into sections, and to have charged the land in each section at a 
fixed sum per acre, as representing the amount of Ixmefit it would 
derive from the work. This |>art of the work seems to have Ixvn 
done by himself, though the actual calculation upon the liasis 
thus established seems to have I nth made by the son. Hut that 
was a mere matter of calculation, involving nothing beyond a 
knowledge of the multiplication table, and was a par! of the

ONT.
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OWT‘ work which might properly be delegated to an assistant by the 
8 C. engineer employed.”

His judgment refusing to quash the by-law in question was 
reversed in appeal (1889), 16 A.R. 214, but on the ground (Hagarty 
C.J.O., p. 216) “that a majority of the land-owners of property 
to In* lienefited by the drainage by-law, had not petitioned for it; 
that, in other words, the ground-work and foundation of the 
jurisdiction of the council did not exist.”

In the Ditches and Watercourses Act, as found in R.S.O. 
1887, eh. 220, no sections were incori>orated similar to secs. 22 and 
23 in the*existing Act, namely, R.S.O. 1914, eh. 260. They are 
first found in the Act of 1894, 57 Viet. ch. 55, secs. 23 ami 24. 
The two sections as then enacted were carried into R.S.O. 1897, 
ch. 285, ami there read as follows:—

“23. No award made by an engineer under this Act shall l>c 
set aside by the Judge for want of form only or on account of want 
of strict compliance with the provisions of this Act, and the Judge 
shall have power to amend the award or other proceedings, and 
may in any case refer back the award to the engineer with such 
directions as may l>e necessary to carry out the provisions of this 
Act.

“24. Every award made under the provisions of this Act 
shall after the lapse of the time hereinl>efore limited for appeal 
to the Judge, and after the determination of api>cnls, if any, by 
him, where the award is affirmed, be valid and binding to all 
intents and purposes notwithstanding any defect in form or sub
stance either in the award or in any of the procetnlings relating 
to the works to In* done thereunder taken under the provisions of 
this Act.”

By the Ditches and Watercourses Act of 1912, 2 Geo. V. ch. 74, 
the said sections (23 and 241 were amended and replaced by secs. 
22 and 23, which are precisely the same in language as the two 
sect ions similarly numliered now fourni in the revision of 1914 
ami already quoted.

The Judge of the County Court is the one designated and 
contemplated by the statute to deal with an award, when made, 
ami in case any party thinking himself aggrieved thereby desires 
to api>enl therefrom.

By sec. 21, sub-sec. (9), he is empowered on an api>enl to ex-
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amine parties and witnesses on oath and to inspect the land and 
to require the engineer to accompany him, and may alter or 
affirm the award and correct errors therein; and, by see. 22, he 
may, instead of setting aside the award, amend it or the other 
proceedings, or may refer hack the award to the engineer, with 
such directions as he may deem necessary.

The present sec. 23 provides that an award, after the time 
limited for an appeal to the Judge has elapsed, shall lie valid and 
binding notwithstanding any defect in form or substance either 
in it or in any of the proceedings prior to the making of the 
award. This last paragraph is now wide and far-reaching. I 
think it covers and was intended to cover the objections herein
before referred to. The plaintiff says that he contemplated 
appealing from the award, but through ignorance or inadvertence 
failed to do so within the time- provided by the Act. He does 
not say he was misled.

While, by sec. Oof the present Act, (1) “every ditch constructed 
under this Act shall 1m* continued to a sufficient outlet," etc., and 
while it does not, as it seems to me, conclusively apjiear from the 
evidence adduced at the trial that the outlet provided for the 
drain in question to the central drain, in the existing condition 
of the latter drain, is a sufficient out let, if t he plaint iff had appealed 
from the award to the County Court Judge, and had brought to 
his attention the fact that the engineer had not personally at
tended “at the time and place appointed by him" to examine the 
locality, as required by sec. It», and in his award had failed to 
provide a sufficient outlet, which might Im* provided by carrying 
the drain in an easterly or easterly and southerly direction, as 
already mentions!, it was competent for the County Court 
Judge, under sec. 22 of the Act, to “refer back the award to the 
engineer, with such directions" as he should deem necessary, 
if he did not see fit to set aside the award itself. Most of the cases 
to which 1 have referred were decided prior to the amendment to 
sec. 3, found in the Act of 1912.

1 am unable to come to the conclusion that 1 should give effect 
to any of the objections. The plaintiff could have got every 
reasonable remedy he was entitled to by an ap|M*al from the 
award to a County Court Judge, and that was the tribunal indi
cated ami provided by the Act. Instead of doing so, he permitted

ONT.

S.C.



350 Dominion Law Report». |35 DXJt.

ONT.

s~c.
the work to go on until that portion of it to lie done on hi* own 
property wa* about to he performed, and then brought tins 
action.

I am unable to see that he ia entitled to the relief asked, and 
the action will therefore be dismissed with costs.

Action dismissed.

Re BAYLISS and BALTE.

Ontario Supreme Court, Ctute, J. January IT, 1917.

Deeds (5 II K—50)—Conveyance in eontempUEm of marriage 
—Trim! to une» of wife.—“Heim amt antignn for erer"—Fee-simple 
—Statute of I'nen—Vendor» and Purchaser» -tft ]—Motion by the 
vendor, under the Vendors and Purchasers Act, for an order 
declaring that an objection made by the purchaser to the title 
to certain land, the subject of a contract for sale and purchase, 
was not a good objection.

F. F. Treleacen, for vendor ; E. E. Gallagher, for purchaser.
Clutr, J.:—The objection to title is in res|iect of a deed 

dated the 26th October, 1886, made in anticipation of 
marriage. The deed recites that a marriage is intended shortly 
to be solemnised lietweon James Noyes, the grantor, and Maude 
Clara Towersey, and that upon treaty of the intended marriage 
it was agreed that James Noyes should grant and convey the 
lands and premises to Joseph Towersey, the father of the intended 
bride, “ his heirs and assigns, to the uses hereinafter declared and 
contained concerning the same;" the said grant and conveyance 
to be made in lieu of dower. The indenture witnesseth that, “in 
consideration of the said intended marriage and solemnisation 
and consummation thereof and of the covenants and conditions 
hereinafter contained, and of the sum of one dollar, the party 
of the first part doth grant unto the said party of the third part 
(father of the bride), fits heirs and assigns for ever,” the lands in 
question, “ to have and to hold unto the said party of the third 
part, his heirs and assigns, unto and to the use of the said party 
of the first part (the husband), his heirs and assigns, until the 
solemnisation of the said intended marriage and from and after 
th' solemnisation thereof unto and to the uses of the said party 
ol the second part (the bride), her heirs and assigns, for her own 
soie and separate use and benefit for ever and as her separate
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estate and property and free and clear and absolutely discharged 
of from all control, estate, right, claims and demands, of the said 
party of the first part."

The marriage was solemnised, and the wife, Maud Clara 
Noyes, went into possession of the saiil premises, and has been in 
possession and in receipt of the rents and profits of the same ever 
since, and no question has ever been raised in respect of her title.

James Noyes, her husband, died, and Maud Clara Noyes 
subsequently married her present husband, Bayliss, and is now 
Maud Clara Bayliss.

The vendor contends that the conveyance of the 26th October, 
1886, was and is a good and valid conveyance to her in fee simple 
of the lands and premises in question, and as such she has a right 
to convey the same to the purchaser.

The purchaser objects that, owing to the wording of the con
veyance and grant “unto the said party of the third part, his 
heirs and assigns for ever," that is, to Joseph Towersey, her 
father, nothing passed to Maud Clara Towersey, and that no 
trust was created, and that the instrument was ineffective to 
convey any estate to the vendor, and relies upon the case of l.n ng- 
loix v. hceperance (1892), 22 O.H. 682 (special case), in supjtort 
of his contention. In that case Jean Oliver Langlois granted 
certain lands “ unto Fabien lesperance and his heirs for ever," the 
habendum being: "To have and to hold unto the said Fabien 
Lesperance and his lawful wife, for and during their natural life 
and the life of the survivor of them; and from and after the 
demise of both, to have and to hold unto their lawful heirs and 
assigns, to and for their sole and only use for ever." The Chan
cellor said that the case was governed by the old law as laid down 
in Viner's Abridgment, tirants (K.o) 16: “If land lie given to the 
baron, habendum to him and his wife, and to the heirs of the two 
bodies, the feme takes nothing by this grant, Itecauso she was not 
mentioned in the premises of the deed:" and he held that the 
estate vested in the husband in fee simple.

This case is, I think, clearly distinguishable front the case 
relied on. The deed was made in consideration of marriage, and 
also with the view of barring any future dower which the wife 
might have in»the husband’s lands, and after the solemnisation 
of the marriaff unto and to the uses of the party of the second
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part (that ie, the wife), her heira and assigns. Under the Statute 
of Uses, immediately upon the marriage the uses by the operation 
of the statute became merged in the legal eetate. This is so 
whether designated in the instrument as a use or a trust. If a 
conveyance or devise be to A. and his heirs in trust for B. and his 
heirs, the possession will be executed in B. To prevent the legal 
estate being executed in the ceitui que trust it is necessary to vest 
in the trustee not only the ancient common law fee, but also 
the primary use, as by conveying or devising “to the trustee and 
his heirs to the use of the trustee and hie heirs:” Lewin on Trusts, 
12th ed., pp. 5, 233.

The fact that the grant ie for her separate use does not prevent 
the operation of the statute: H'rtiwms v. Walert (1845), 14 
M. & W. 166. The use need not be executed the moment the 
conveyance ie made, but may go into operation upon some future 
contingency, as where, as in this case, a marriage is contemplated. 
See Halsbury’s Laws of England, vol. 24, pp. 277, 281, paras. 501, 
506; Gilbert on Uses and Trusts, 3rd ed., pp. 184,185, note (9).

I find that the objection to the title ie not well taken, and 
that, notwithstanding the form of the deed, the vendor has a 
good title in fee simple to the lands in question. It may lie 
further stated that from occupation and receipt of rents and 
profits a perfectly good title could be made under the Statute 
of Limitations, if that were necessary, which I think it is not.

Under the circumstances, I make no order as to costs.
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ALSOP PROCESS Co. of CANADA ?. J. P. FRIESEN A SON.

Exchequer Court of Cunada, CiuhcU, J. June 7, 1917.

Patents i| 11 C—30)—Procem patent—Importation—Anticipation —
Cl.AIMH AND SPECIFICATIONS.

The imi H»rt at ion of apparatus to carry out a proeetw jiatent in not within
the prohibition of the Canada Patent Act (R.8.C. HMNi, eh. «9. nee. 3H) ;
an attack on a patent on the ground of illegal iin|»ortation may Ik-
made by way of defence.

(See annotation following cane.)

Statement of claim filed on lichalf of the plaintiff against the 
defendants, claiming an injunction to «‘strain the defendants, 
from infringing the letters patent sued upon and for damages.

H. McKay, K.C., and (ndeon (Irani, for plaintiff.
F. li. Fetherstonhaugh, K.C., and l(u*xtl S. Smart, for de

fendants.
Cahkels, J.:—The action came on for trial liefore me at 

Toronto on April 17, and following days. The letters patent in 
< I nest ion sued upon, is a i intent dated May 30, 1902, No. 75,953. 
The plaintiff is the assigime of this patent.

At the trial the following admission was filed :—
The following facte and matters are admitted and are to In* considered 

as if proved in the usual way by competent viva voce evidence given at trial:
(a) That if there is any invention deecritied in the said letters patent No. 

75,953, which is not admitted by the defendants, but denied, and if the said 
invention is new, which is also not admitted by the defendants, but denied, 
then said invention was made by John Andrews and Sidney Andrews.

(b) That the allegations as to title contained in par. 5 of the statement of 
claim are as therein stated.

(c) The defendants, since the issue of the said patent No. 75,953, and 
prior to the issue of the writ in this action, installed and had in operation at 
their mill at (iretna, Manitoba, a bleaching device or maeliine, and shown in 
Canadian Patent No. 104,114, granted on March 12, 1907, to one McNorgan, 
which device or machine is used in the process of ageing, conditioning, and 
bleaching flour according to the specifications and claims of plaintiff's Can
adian Patent No. 75,953.

The specification of the patent in question, except as to the 
claims, is identical with the s|iecification of the Knglish ilatent 
granted to John Andrews and Kidney Andrews in Kngland.

The claims of the patent in question differ in one respect from 
the Knglish patent. The Knglish patent not merely is a patent 
granted for the process, hut there is also a grant for the machine 
used in carrying out the process.

CAN.

Ex. C.

Statement.

Cuwel*, J.

23—35 d.l.b.
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Caaaels, J.

The Canadian patent is limited to a patent for the process 
merely.

As I have mentioned, the specifications of the Canadian patent, 
with the exception of the claims which I will have to deal with 
later on, are identical with the specifications of the English patent ; 
and the claim No. 3 of the specification of the Canadian patent 
is identical with claim No. 2 of the English patent, in respect to 
which the extended litigation in England took place. I will have 
to refer to these English decisions.

It will lx* well to note that the patentee in the Canadian 
patent has brought himself within what are termed the licensing 
clauses of the Patent Act, R.S.C. 1906.

The patent is one for the process of bleaching flour. It is 
unnecessary for me to analyze minutely the specifications of the 
patent, as this has tx*en fully gone into in the various English 
decisions to which I am about to refer. It would simply mean 
recopying the language of the various Judges who liave carefully 
analyzed the specifications and explained the legal meaning thereof.

The first case, which may be called the revocation case, was 
tried before Kekewich, J., on the 1st, 2nd, 6th, 7th, 8th, 13th, 14th, 
15th and 16th days of March, 1906, and is styled “In the Matter 
of Andrews’ Patent.” A full report of this case is to be found in 
23R.P.C. 441.

A very strenuous attack was made against the patent. Very 
full arguments by very able counsel, and a very exhaustive judg
ment was given by Kekewich, J. That Judge deals very fully 
with the meaning of the specification. He appears to have given 
a broader meaning to the specification than was intended.

Construing the specification in the manner in which the Judge 
construed it, he came to the conclusion that the invention in 
question was disclosed in a previous patent granted to one Frichot, 
No. 21,971 of 1898, and that the patent is bad and must be 
revoked.

An appeal was taken from this judgment to the Court of 
Appeal in England, and a very lengthy argument took place l>e- 
fore Vaughan Williams, Farwell and Buckley, L.JJ. The argu
ment lasted for 9 days, ending on March 26, 1907, and again 
thèir Lordships dealt exhaustively with the question as to the 
meaning of the specifications. Their Lordships took a different 
view from that taken by Kekewich, J., as to the proper construe-
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tion to l>e placed upon the specification, and came to the con
clusion that Frichot’s patent referred to was not an anticipation 
of the Andrews’ patent and the judgment of Kekewich, J., was 
reversed, and the validity of the patent sustained. Infringement 
having been admitted, judgment was pronounced in favour of the 
patentee.

The defendants being dissatisfied with the judgment of the 
Court of Appeal, appealed to the House of Lords, and this ap]Mial 
which occupied five days, terminating April 7, 1908, was dismissed 
with costs. It is reported in 25 R.P.C. 477. Counsel appearing 
were very prominent at the bar, and particularly versed in jlatent 
law. In this latter appeal to the House of Lords the meaning of 
the specifications was fully dealt with, the House of Lords coming 
to the same conclusion as the Judges in appeal.

Prior to the decision of the House of Lords, an action was 
brought by Flour Oxidizing Co. Ltd. v. Carr & Co. Ltd., 25 R.P.C. 
428. This action was tried before Parker, J., on January 20, 21, 
22, 23, 24, 27, 28, and 30, and February 1 and 22, 1908. New 
evidence was adduced, and certain further anticipations were 
relied upon. The case wras elaborately argued by very prominent 
counsel, and an exhaustive judgment was delivered by Parker, J., 
upholding the patent. One would have thought after these 
various decisions that acquiescence in the validity of the patent 
might have been looked for, but a further contest took place 
before Warrington, J., in the case of Flour Oxidizing Co. Ltd. v. 
Hutchinson. A lengthy trial took place lasting 22 days ending 
on April 28, 1909, 26 R.P.C. 597. Further anticipations were 
produced and elaborate arguments from eminent counsel were 
heard, and judgment was pronounced in favour of the validity 
of the patent.

The reasons for judgment of Warrington, J., are voluminous 
and deal with the nature of the invention. A perusal of these 
authorities will show the views of the Judges in England, as to 
the construction to be placed upon the specification.

While the defendants in the present case may not l>e techni
cally l)ound by the decisions in the cases to which I have referred, 
except as to questions of law, it would require a strong argument 
to induce me to come to a different view as to the construction 
of the specifications from that held by the House of Lords and 
these eminent Judges.

CAN.

Ex. V.
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Canada 
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Caeeele, J.

The evidence for the defence, and the arguments against the 
validity of the patent with two exceptions are practically the same 
as that given in the English cases. I find it difficult to see how 
the various letters patent referred to before me can possibly lie 
treated as anticipations if the Frichot patent previously referred 
to was not an anticipation.

Parker, J., in his judgment referred to, at pages 458 and 459, 
deals with the question as to prior anticipations and what prior 
patents should show.

Dr. Milton Lewis Hersey, who is an analytical and consulting 
chemist, and whose qualifications are detailed in his evidence, 
was called on the part of the defendants, and he admits in his 
evidence that no single patent relied upon discloses the whole 
invention. He singles out parts from each patent as showing a 
portion of the invention claimed, but admits that no patent covers 
the whole thing. He puts it in this way. I stated to him 
if you take these patents (referring to the patents produced on behalf of the 
defendants) up to the present time, each one describes a process for a purpose 
said to be accomplished by the patentee; none of them describes the partic
ular process said to be accomplished by the patentee; none of them describes 
the particular process set out in Andrews' patent. ( He stated)—No one patent 
covers the whole thing throughout.

On Ins cross-examination he is examined in detail as to each 
of the patents produced by the defendants relied upon as destroy
ing the patent, and it would seem that, according to the views 
held by the English Courts, and according to my view of what is 
clear patent law, no one of these patents anticipates the patent 
in question.

In the case lx-fore Warrington, J., Hands, Fox, Johnston, 
Byrne, Bay, Hogarth and Frichot, were all dwelt upon. All of 
these 7 patents are the ones relied upon in the present case. The 
defendants in the case before me produced 9 patents of which 7 
of them are the ones referred to in the particulars liefore Warring
ton, J. I think the evidence of Mr. Werner, given on l>ehalf of 
the defendants, correctly distinguishes these various alleged 
anticipations from the patented invention of Andrews. It is 
common knowledge that in most patented inventions for com
binations, each element in the combination may be old; in fact^jn 
most cases this is admittedly the case, but while each element may 
be old, to bring them together in combination is the invention, 
and it is clear law that a combination of old elements, if it pro-
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duces a new and beneficial result, and is not anticipated, is the 
valid subject matter of a patent. It has been so held by the 
House of Lords, and is almost elementary law in patent cases.

In my view of the case, the defendants have utterly failed to 
impeach the validity of the Andrews' patent on the ground of 
prior invention. The proof before me in favour of the defendants' 
contention is weaker than that before the English Courts.

The defendants eôntend that the patent is void because the 
specification does not in detail show the quantity of the nitrous 
gases required in the process.* This would l>e a question of evi
dence whether a man skilled in the art could ascertain it. The 
]>oint was raised in all of the English cases, and has been deter
mined in favour of the patentee: and the defendants in the case 
Ix-fore me adduce no evidence of any skilled miller to show that 
there was any difficulty in this respect.

A further point was argued by Mr. Fetherstonhaugh that tin- 
patent should lx- avoided because it enabled the patentee to pass 
off a low grade- flour for a high grade flour. I think there is nothing 
in this contention. His own client Mr. Friesen, puts it in this
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way:—
Q. Does this bleaching process bring the low grade flour to the same 

appearance as the high grade? A. No. but it improves it in apiwaranee a 
good deal. Q. But anyone would know it was a low grade flour? A. Yes. 
Q. No matter whether it was bleached or not? A. Yes.

It is also contended on the part of the defendants that the 
flour put through the Andrews' process becomes dangerous to 
health by reason of the nitrites left in the flour after 
the process. I think the defendants fail on this point. Their 
main witness, Dr. Charles F. Saunders—(I give him precedence 
over Dr. Wiley who, while |>ossessing a world-wide authority 
in matters of dietetics, gave evidence of little or no importance, 
so far as the questions at issue before me are concerned)—is the 
Dominion Cerealist. He explained his duties as being in regard 
to the protection and testing of the different varieties of grain, 
as to their suitability for the very purposes for which they are 
intended. He details his qualifications and his titles. I may state 
that the flour while being treated by the particular process, is 
only in contact with the gas for about 11 seconds. Dr. Saunders 
was called as a w itness for the defence. He is asked this question :—

Q. It is alleged that one advantage of this process is that you can utilize 
the bleached flour immediately, whereas the other you have to keep it two 
or three months before it can be used?
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His answer is :—
A. So far us colour is concerned I think that is correct.
He further states:—
From the commercial point of view the baking-qualifies are improved in 

regard to colour, but not otherwise.
And on cross-examination he is asked:—
Q. That is to say, the product as a whole when baked and handed to the 

public would be regarded by the man receiving it as an improved product? 
A. Yes, the average man.

He also testifies that a loaf baked from this flour “would l>e 
a much more presentable loaf than if it had not lieen bleached.’1

He was also asked the following question: Q. I understand that you did 
consider very carefully the question as to the use of the artificial bleaching 
process, and that your conclusions were stated at least once that I know of, 
that in your view at any rate so far as the colour, the flour was improved?

He answers :—
A. Not in my iiersonal view, but in the commercial view. I would not 

prefer it, hut the public would as a whole, provided they didn’t know how it 
was done.

He is asked the question in view of the contention that the 
object of the invention is illicit.

Q. Then your view was that there was no harmful result at all from it 
(referring to the process)? A. I couldn’t say that there was any harm in 
regard to anything left in the flour. Q. It is also said that good breadmaking 
flours are not lowered when they are bleached? A. That is true. Q. And 
there is no amount of nitrites left or anything of that kind, from a food stand
point? A. That is my view.

Dr. McGill is the Chief Analyst of the Inland Revenue Depart
ment at Ottawa. He is also called on the part of the defendants. 
This last witness seems to have procured an order in Council 
requiring bleached flour, which contains a greater quantity of 
nitrites than that defined, to be marked as bleached flour, but 
the percentage is, as I understand, in the Andrews’ process less 
than that defined in the order in council. Counsel undertook to 
furnish a copy o* this order in council, but have not done so, as 
I am informed.

Mr. McGill states:—
My recommendatioiia to the department which resulted in the order in 

council, were based upon the assumption that oxides of nitrogen, if they 
remained in the flour, were highly objectionable material.

He is asked the question:—
Q. Assuming that these people using the bleaching process complied 

with those directions, it would be all right, would it? A. Provided that no 
excess of poisonous oxides of nitrogen remain in the flour. My recommend
ations were based on the conclusion that the changes produced in the flour
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itself were without injury to health. Q. If they keep within your standard 
it is all right? A. Yes. Anything beyond that would Ik* dangerous. Q. That 
is because the bleached flour would be likely to absorb more; but if they keep 
within the standard and bleach it, there is no harm? A. Quite so.

I think it clear that the invention is a valuable invention. I 
think it clearly proved tliat the bleached flour is in noway harmful ; 
and, 1 think this is proved by the defendants’ own witnesses, to 
whose evidence 1 have referred. It has l)een very extensively used, 
and it has been a commercial success. It enables the flour to lie 
used immediately instead of having to keep it for 2 or 3 months in 
order to age it before it can In- placed upon the market. This, of 
itself, is a matter of considerable importance from a commercial 
point of view.

I do not think the Adulteration Act, R.S.C. 1900, ch. 133, 
relied upon by Mr. Fetherstonhaugh, has any application. Sec. 3 
is as follows:—

Food shall be deemed to be adulterated within the meaning of this act,—
(a) If any substance has been mixed with it so as to reduce or lower or 

injuriously affect its quality or strength.
The evidence before me makes it quite clear that nothing of 

the sort happens by reason of this bleaching process.
(f) if it contains any added |x>isonous ingredient or any ingredient which 

may render such an article injurious to the health of iiersons or cattle com- 
suining it.

The evidence Indore me shows that nothing of the sort happens.
(A) if it is so coloured or coated or polished or powdered that damage is 

concealed, or if it is made to appear better or of greater value than it really is.

Nothing of the sort liappens through the using of this process.
Mr. Fetherstonhaugh also relied on ch. 85, R.S.C. 1900, 

entitled Inspection and Sale. He relied upon sec. 17b, which 
reads as follows:—

Every person who wilfully mixes or blends with any foreign substance 
any flour or meal by him packed for sale or exportation shall, for such offence, 
lie liable to a penalty, etc.

There is not the slightest evidence adduced which would bring 
into application this section of the statute. I think the argument 
based upon the alleged fraud fails.

A further defence which Mr. Fetherstonhaugh strenuously 
argued is that by reason of the importation by the patentee of a 
machine used in the process, the patent is avoided under the pro
vision of see. 38 of the Patent Act, R.S.C. 1900, ch. 09. This 
section provides :—

Every patent shall, unless otherwise ordered by the Commissioner as
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hereinafter provided, be subject, and expressed to be Subject, to the follow
ing conditions:—

(6) If, after the expiration of twelve months from the granting of a patent, 
or an authorized extension of such period, the patentee or patentees, or any 
of them, or his or their or any of their legal representatives, for the whole or 
a part of his or their or any of their interest in the patent , import or cause to 
be im|K>rted into Canada, the invention for which the patent is granted, such 
patent shall be void as to the interest of the jxirson or iiersons so im|x>rting 
or causing to be imported.

1 decided the question at the trial but Mr. Fetherstonhaugh 
has asked me to further consider it, as the question has been 
bothering him for several years. I thought perhaps I liad better 
end his trouble by deciding the question at the trial and did so; 
but since the trial 1 have given it further consideration, and see no 
reason to change the views which I then expressed.

In the case of Smith v. Goldie, 7 A.It. (Ont.), 628, the late 
Chancellor Spragge held that a defendant in a patent action could 
set up importation in contravention of the Patent Act as a defence. 
In the Court of Appeal and also in the Supreme Court, the Judges 
seemed to be of opinion that this defence was not properly a 
matter for defence, that it was something that should be raised 
in an independent proceeding. At the time of the decision of 
Smith v. Goldie, the tribunal was the Commissioner of Patents. 
Since then the jurisdiction is given to the Exchequer Court.

I take it for granted that since the decision in Power v. Griffin, 
33 Can. S.C.R. 39, by the Supreme Court, it is open to a defen
dant to raise the question as a defence to an action. The statute 
expressly confers upon the patentee the right to plead any de
fence, default, etc.

Power v. Griffin was not the case of importation, but a case of 
non-manufacture within the prescribed period required by the 
statute. It seems to me the effect of that decision makes it clear 
that it is open to a defendant to raise by way of defence that the 
patent has lieen avoided by importation of the invention. I 
think, however, that it is necessary for him to prove the defence.

I have pointed out before, and it is a matter that has to be 
borne in mind, that the patentee does not claim the machine, he 
merely claims the process. It is open to anyone to manufacture 
the machine. Anyone who buys the machine would have to 
obtain the right to use the process before he could ulitize the 
machine.

According to the evidence the process is valuable and exten-
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sivelv used. A man might invent a particular machine which 
would surpass all others in the market, and in that way obtain a 
large market from those who had the right to use» the process. 
How could such a manufacturer Ik* prevented by the patentees 
under the patent in question from manufacturing and selling such 
a machine? Could any Judge l>e asked to restrain such manu
facture or sale by reason of the patented invention being covered 
by the process patent? I think not. If not, how can it la* reason
ably argued that importation of the machine not covered by the 
patent is the patented invention? Mr. Fetherstonhaugh states 
that there has never l>een a decision on this point, and 1ms asked 
me to pass upon it, and therefore I deal with it.

The only remaining point that requires consideration is the 
question raised, although not dwelt upon, as of any importance, 
the difference between the claims in the Canadian patent and those 
in the English patent. In his argument before me, Mr. Fether
stonhaugh thought that this was not of much moment. He seems 
to agree with me that the other claims of the Canadian patent 
were practically the same. That is the way it struck me. I said:—

But the question does arise, suppose a man takes a patent for 5 claims, 
four of which arc useless, what is the effect on his patent? Mr. Fetherxton- 
haugh—Our law here is not the same as in England, my Lord, if one claim of 
the patent fails the whole patent does not fail, it is good for the remaining 
claims in any event.

Further on he stated that the question as to whether the 
patentee should have disclaimed does not arise in this case. In 
answer to a question put by me, he said:—“As far as I can see 
I don't think so anyway."

The clauses of the Patent Act referred to are secs. 29 and 33.
In the case of Johnson v. Oxford Knitting Co., 25 D.L.R. 058, 

15 Can. Ex. 340, I had occasion, at 659, to refer to the proper 
method of construing the specification and claims of a patent. 
The case of Edison-Bell Phonograph Corp. v. Smith (1894), 10 
T.L.R. 522, there referred to, was a case before the Court of 
Appeal in England, and the language quoted is that of Lord Esher, 
the Master of the Rolls. I think it of such importance that I quote 
it again in these reasons:—

The first question was, what was the proper mode of construing a patent? 
The rules of construction were the same as would be applied in the case of 
any other written instrument. It was not in accordance with the true canons 
of construction to read the claim alone without the specification. The whole 
document must be looked at to see what the claim was. In Arnold v. Brad-
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bury, L.R. 6, Ch. App. 706, it was contended that the claim, when read alone, 
was too large as including something which could not be patented, and that 
therefore the patent was bad. Ix»rd Hatherly, however, said that the speci
fication must be read first to see what the inventor had described as the thing 
to be patented. He said:—‘‘I do not think that the proper way of dealing 
with this question is to look first at the claims, and then see what the full 
description of the invention is; but rather first to read the description of the 
invention, in order that your mind may be prepared for what it is the inventor 
is about to claim." Therefore, in order to construe the instrument, the de
scription of the invention must be looked at to see whether the claim went 
further than the specification, That rule had been followed in subsequent 
cases. That was the true rule, and it was the same as was applicable to any 
other instrument. In the present case there was an elaborate and detailed 
specification of what the inventor wished to patent. It was an invention of 
certain improvements in phonograph machines. He described those improve
ments minutely. It was not suggested that the descriptions in the specifications 
were too large. The objects and the means of carrying out those objects 
were described. Then the claims were headed with a statement that the 
inventor, ‘having now particularly described and ascertained the nature of 
this invention, and in what manner the same is to be performed," claimed, etc. 
Claim No. 1 was the one chiefly contested. It was said that it was too wide. 
But in the specification the inventor had pointed out the exact manner in 
which he would carry out the object stated, and any one reading the claim 
reasonably would come to the conclusion that all he meant to claim was what 
he had previously described and shown. Therefore the claim was not too 
large, anil the patent was not bad upon that ground.

Now, construing the patent in the light of this decision, it seems 
to me impossible to contend that the patentee was claiming by 
any of the other claims gases of a noxious nature. I think prac
tically the claims mean the same thing, particularly if you import 
the doctrine of equivalents. The specifications as I have pointed 
out have been dealt with over and over again by the English 
Courts. The meaning of them seems now quite clear, and if there 
was any doubt alxmt it, as Mr. Fetherstonhaugh conceded, the 
clauses of the Patent Act referred to would still leave valid and 
untouched the main claim in question.

Judgment should issue in favour of the plaintiff as prayed, 
with a reference to the registrar to assess the damages. The 
defendants must pay the costs of the action.

Judgment for plaintiff.
Annotation—Patents—Essentials of utility and novelty—Process patent.

.As stated in the judgment, the invention for which the patent in suit was 
granted has been the subject of extended litigation in England. It has also 
been litigated in the United States and France. The decision of the Circuit 
Court of Ap|>enl for the eight Circuits in the United States, under title of 
Naylor et al. v. Alnop Process Co., reported in 168 Fed. Rep. 911, is very much 
in point as quite similar defences were there raised.
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The defence of luck of utility was dealt with in the judgment of the Cir
cuit Court of Appeal, in the following words:—

“Very little evidence was adduced at the trial in sup|>ort of the defence 
relating to the utility of the invention. But, since the argument of the cause, 
the decision rendered by the Secretary of Agriculture on Decenila-r 9. 190**, 
wherein it was held that complainants' process of bleaching flour is a violation 
of Food and Drugs Act, June 30, 1900, ch. 3915, 34 Slat. 70S (V.S. Comp, 
et. Supp. 1907, p. 928), has been brought to the notice of the Court by counsel. 
Conceding, without deciding, that such a decision might properly have been 
introduced in the trial Court as evidence, it cannot be brought to this Court for 
that pur|Kwe, nor can it la» availed of here as a decision of controlling author
ity. It may be that complainant's bleaching is simply the whiteness of the 
whited sepulchre, a mere cover for adulteration and fraud. It is urged in 
argument that whiteness has long been regarded among purchasers of flour 
as an index of the wheat from which the flour is made, and of the strength of 
the flour for bread making and other domestic uses, and that artificial bleach
ing not only adulterates the flour, so as to make it less wholesome, but also 
enables the millers and merchants to palm off on the consumer flour made 
from inferior grades of wheat ami fiossessing inferior strength for flour of 
better origin and quality, because, by the bleaching process, they are able to 
gix-e to flour of all kinds the same outward appearance. The difficulty with 
this defence in the present case is that it has not been litigated. For a projier 
determination of these grave issues the Court must be instructed by evidence 
upon two important questions; First, as to adulterations, the Court must be 
informed by scientific experts as to what elements are introduced into the 
flour by this process, and their effect ujxm it as an article of food; second, as 
to fraud, the Court must be informed by proper evidence touching the influence 
of colour as an index of the quality and source of flour, and whether or not 
bleached flour is, in fact, usi-d as a means of defrauding the consumer. We 
have no evidence to guide us ujxjn either of these subjects. The defendants 
have the burden of proof, and their defence must fail. These matters must be 
left for decision in a case where they are properly litigated. In the absence of 
the objectionable features just referred to, the process plainly involves 
patentable utility. It saves the ex|x?nse of storing flour, and prepares it for 
immediate use in the domestic arts. Whiteness has long been a desirable 
quality in flour, and has been the controlling motive in the milling business. 
The whole system of bolting simply removes the darker |x>rtiona of the 
wheat. Furthermore, as a matter of taste, whiteness in flour constitutes 
utility, within the patent law, as much as whiteness in sugar or yellowness in

A defence of lack of utility is always a difficult one to sustain, probably 
because it does not lie well in the mouth of a defendant who makes use of an 
invention, to say that it is not useful. (Clark v. Adie (1877), 2 App. Cas. 
315).

A late definition of utility as the term is understood in England was given 
by Buckley, J., in Wehbach Co. v. New Incandescent etc. Co., (1900) 1 Ch. 843, 
17 R.P.C. 237, at p. 252:

“Utility, in patent law, does not, as I understand it, mean either abstract 
utility, or comparative or competitive utility, or commercial utility. It was 
described by Grove, J., in Young v. Rosenthal, 1 R.P.C. 34, as meaning an 
invention better than the preceding knowledge of the trade as to a particular

Annotation.
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Annotation, fabric. I adopt this definition if the word “better” be understood-as meaning 
better in some respects and not necessarily better in every respect, so that, 
for instance, an article which is good, though not so good as that previously 
known but which can be produced more cheaply by another process, is better, 
in that it is better in .he point of cost, although not so good in the point of 
quality . . .

“Again I may take another test of utility, namely, that an invention is 
useful for the pur|x>scs of the Patent Law, when the public are thereby en
abled to do something which they could not do before, or to do in a more 
advantageous manner something which they could do before, or to express 
it in another way, that sin invention is patentable which offers the public a 
useful choice.”

The test of utility stattnl by Buckley, J., is adopted, though it would seem 
with a iMissible modification, by Lord Salvesen in Kelvin v. Whyte, Thomson 
<£• Co. (1907), 25 R.P.C. 177, at p. 192: “In my opinion, it is not necessary 
that I should decide, even if I were competent to do so, whether the grummet 
ring sus|Minsion or the complaincrs’ latest is the most satisfactory. It is enough 
if the new suspension affords a usef ul choice to (wrsons who require compasses.” 
See also Wilson v. Wilson Brothers Bobbin Co., Ltd. (1911), 28 R.P.C. 733, 
741 C.A.; Presto Coat Collar Co. v. Levy Brothers (1911), 28 R.P.C. 3ti3.

In the case of an improvement some advantage of a substantial nature 
must be shown over what has gone before, /ter Vaughan Williams, L.J., in 
Ward Bros. v. HUl, 20 R.P.C. 189; |>er Halsbury, L.C., in Badische etc. v. 
Levinstein, 4 R.P.C. at p. 462.

“If several processes or variations arc claimed each must be useful” 
(Moulton on Patents, p. 81), Simpson v. Holliday (1866), L.R. 1 ILL. 315; 
Maryan v. Seaward (1836), 1 W.P.C. 170; R. v. Culler ( 1847), 3 Car. & K. 215; 
Wilson Bros. Bobbin Co. v. Wilson & Co. (Barncsley) Ltd., 20 R.P.C. 1 (H.L.)

Lord Westbury, L.C., in Simpson v. Holliday, L.R. 1 H.L. 315, said: 
“For example, if a specification describe several processes or several com
binations of machinery, and affirms that each will produce a certain result, 
which is the object of the patent, and some one of the processes or combin
ations is wholly ineffectual or useless, the patent will be bad, although the 
mistake committed by the patentee may lie such as would be at once observed 
by an ordinary workman.” This law was followed by Fletcher Moulton, 
L.J., in Vidal Dyes Syndicate v. Levinstein Ltd. (1912), 29 R.P.C. 245. at 272. 
In the case of Badische etc. v. La Société des Usines du Rhône, 15 R.P.C. 359, 
a chemical patent was held bad because the specification referred to the use 
of any kind of autoclave whereas only an iron autoclave could be used in the 
process.

“If” said Buller, J., in Turner v. Winter, 1 W.P.C. 82, “the patentee says 
that, by one process, he can produce three things and he fails in any one, the 
consideration of his merit, and for w'hich the patent was granted, fails, and 
the Crown has been deceived in the grant.” Quoted by Parker, J., in Re 
Alsop's Patent, 24 R.P.C. at p. 753.

“An invention which is useful only to commit fraud has no patentable 
utility.” Klein v. Russell (1873), 1 Wall. 433.

The English cases raise the question “useful for what?” and give the 
answer: “for the purposes set forth in the patent.” (Lane) Fox v. Kensington 
& Knightsbridge Electric Lighting Co. (1892), 9 R.P.C. 413, 417. “If it is 
not useful for such purposes the patent is void.” Simpson v. Holliday (1886),
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L.H. 1 H.L. 315; Turner v. M inier (1787). 1 YV.P.C. 77; Bloxam v. Elrne 
(1827), 1 Car. & P. 558; Vnited Hormis lute and Nail Co. v. Sired ish Harm nail 
Co. (1889), 6 R.P.C. 1, 8. If the patentee has set forth a number of purjwises 
for which the invention is alleged to be useful, and it turns out that the in
vention is not useful for them all, it will nevertheless be valid unless the pur- 
IKwes for which it is useless were the principal ones, and it can be said that 
the statements of the patentee are substantially misleading and false in 
suggestion.

Stirling, L.J., in Ward Hr ox. v. James Hill A’ Sum (1903), 20 R.P.C. 189, 
at 202, said: “But then it is said that the specification contained a repre
sentation that the invention which is the subject of claim 2 would be useful 
if it was worked automatically, and consequently on the authority of the case 
of Bloxam v. Elsee (6 B. & C. 109), that inasmuch as it was not useful when 
worked automatically the patent was invalid. It does seem to me that if 
the s|>ecification contained such a representation, the consequence which is 
contended for would follow, hut 1 cannot find any such representation in 
the specification.”

Parker, J., in He A ho p’s Calent (1907), 24 R.P.C. 733, referring to utility 
for purpose sjiecified at p. 753, said : “Want of utility in this sense must 
however, in my opinion, be distinguished from want of utility in the sense 
of the invention being useless for any purjiose whatever . . . Further,
there may be cases in which the result which the patentee claims to have 
produced can in fact be produced, hut the patentee has gone on to detail the 
useful pur|)oses to which such result can he applied and that in fact the result 
produced cannot be applied to one or more of such purposes. In such a case 
1 do not think the patent is necessarily void, provided there are pur|H)ses for 
which the result is useful. If it be avoided it can only he because it contains 
a misrepresentation so material that it can be said the Crown has been de
ceived.” (Sec also Lyon v. (ioddard (1893), 11 R.P.C. 354; Lewis v. Marling 
(1829 10 B. A C. 22 ; Haworth v. Hardcastlc (1834), 1 Bing. N.C. 182. 190, 
131 EH. 1087).

I he question of insufficiency or misleading specification is closely tied 
up nh that of lack of utility. Fletcher Moulton at p. 91 of his work on

.its says : "if the patentee mentions a class of bodies as coming within 
e ambit of his patent or as suitable for use in carrying it out ami some of 

such bodies are not suitable, the patent is bad for insufficiency unless either 
there is some indication given which would lead to the workman rejecting 
the unsuitable bodies, or a competent workman would have the knowledge 
neoessary to enable him to select those bodies which were suitable."

A specification must not be so ambiguous that fresh experiment is neces
sary. Badische v. Levinstein (1887), 4 R.P.C. at 462; Vidal v. Ijevinstein 
(1912), 29 R.P.C. 245; PlimjAon v. Malcolms on (1876). Lit. 3 Ch. D. 531 
at 576.

In CromjAon v. Ibbotson (1828), 6 L.T. (O.8.) 214, “ Where the patentee 
had made experiments and found that only one particular kind of cloth would 
do for the web of a printing machine, and then said in his specification: “The 
cloth may be made of any suitable material, but I prefer it should be made of 
(naming the particular material)” the patent was bad.

The question of novelty is one on which evidence is more important than 
law. In Canada, the applicant for a patent must be the first inventor through
out the world, and not merely in Canada. Smith v. Goldie, 9 Can. S.C.R. 46.

Annotation.
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Annotation. In Meldrum v. Wilson, 7 Can. Ex. 198, the patentee used a solution of 
hydrochloric acid to remove a deposit of carbonate of lime from pickled eggs. 
It was held to be no invention as the result was to In* expected from known 
properties of the acid.

In considering novelty the question of mechanical equivalents are 
frequently raised. Vaughan-Williams, L.J., in lie Andrews, 24 R.P.C. 349 
at 306. in reply to the argument that the doctrine of mechanical equivalents 
does not apply to chemical patents said: “1 cannot agree. The doctrine 
does apply in cases where having regard to the subject matter, it can he truly 
asserted that one of two or more chemical substances is well known as pro
ducing the same effect on the same subject matter.” (Seethe cases collected 
in Frost on Patents, 3rd ed., p. 369-370).

The success of an invention is frequently regarded by the Court as in
dicating novelty. The judgment in Naylor v. Alsop, says: “The patent law 
has its projwr place in the realm of actual industrial life and not in the liinhoes 
of parchment casuistry. The merit of a patent is to be determined, not by 
its standing in dialectics, but by its actual effect in the art to which it !#elongs. 
Judged by that test, the Andrews invention was revolutionary. Within 5 
years after its discovery it had been generally applied in the milling business, 
both in this country and abroad. It accomplished a new and desired industrial 
result simply, cheaply and efficiently. In the presence of such an experience, 
speculative arguments based on the prior art can seldom prevail.”

“Large sales and increasing |>opularity, however, cannot he accepted as 
certain proofs of novelty when the article sold by the complainant differs in 
many respects from the article shown in the specification." Christy v. Hygeia 
Pneumatic Uicycle Saddle Co., 93 F. 965 (C.C.A.).

The judgment of Alsop v. Naylor sustained the patent on the grounds of 
novelty as follows:—

“Nitrogen peroxide is a dark brown gas, dee|>ening in color as the tem|)er- 
aturc is increased. It has a peculiarly repulsive odor, and is |x>isonous when 
inhaled. While it sometimes bleaches, it more frequently imparts color. 
This is especially true as to proteids. which are an important constituent of 
flour. It will turn corn-meal and other corn products and rice products 
yellow. Tobacco is made darker by it. All the experts, those for the defendant 
as well as those for the plaintiff, agree that it was impossible, at the time the 
patent in suit was taken out, to foretell the effect of nitrogen peroxide upon a 
complex substance like flour. Reasoning by analogy, most of them say that 
the natural inference would have been that it would taint the flour and color 
it yellow. Dr. Keiser, one of the experts for complainant, names several 
bleaching agents, among them nitrogen peroxide, which he said he would 
have supposed, reasoning by analogy, would bleach flour; but he also states 
that it would be im|K>ssible to tell what other effects they might produce. 
The whole argument of counsel for defendants, in support of their defence that 
the patent is void for want of novelty, is based upon reasoning by analogy. 
The foundation of this reasoning is that at the time of the Andrews invention, 
it was well known that numerous substances could be bleached by several 
well-known chemical coui|>ounds; some being bleached by one, and some by 
another. That was the general art, and it is contended that the Andrews 
invention was simply the selection of the best of several well-known agents 
for the accomplishment of the desired result. This reasoning is fallacious. 
It was not known that any of the recognized bleaching agents could be sue-
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cessfully used in bleaching flour. The accemiplishment of that result involved Annotation, 
three features: First, an agent that would bleach flour; secondly, an agent 
that would accomplish this result without injuring the flour: third, an agent 
that could lx- applied to the flour in the usual milling processes. No bleaching 
agent was known that would accomplish these results. Frichot’s was the only 
attempt that had thus far been made, and he had succeeded only as to the 
first feat ure. Science ami ex|M‘i iencv alike warned against t he u»c of nit rogen 
peroxide-. Ozone is the most innoxious of all the bleaching compounds, ami 
it had been found to taint the flour. Nitrogen peroxide, while it sometime» 
bleached, more often imparted colour, ami was at the same time one of tIn
most offensive and deadly of gases. It is not true, therefore, as counsel for 
defendant contends, that the discovery of the nitrogen (x-roxide process was 
simply a selection of one of several well-known agents. All that was well 
known was that there w;ere several agents that would bleach. It was not 
known that any of the agents could be used commercially to bleach flour.
The mere knowledge that there are known chemical agents that accomplish 
such a general function as bleaching docs not advance us a step with such a 
complex substance as flour and one so susceptible of taint. If it bail been 
known that flour could be bleached commercially by one or more of the 
ordinary chemical bleaching agents, then the selection of nitrogen |x?roxide 
might or might not be the mere selection of a known agent, such as would 
lack patentable novelty. That would depend upon the advantages that 
nitrogen |M-re>xidc disclosed in the art over other known agents. If those 
advantages were distinct and conspicuous, a process embodying them might 
be entitled to the benefit of the patent laws, although it has lx»en discovered that 
other agents would accomplish the same result in a less successful manner.
But the complainant in the present case occupies a much more favourable 
|X)sition. Here it has not been discovered that flour could be commercially 
bleached by any chemical agent. The complainant was the first to discover 
a successful process for accomplishing that result. His act was not a selection 
of a known agent in the art of bleaching flour, hut w as the <liscovery of the only 
agent that has yet been found to accomplish that result successfully in the 
milling industry."

"It should be borne in mind in considering this subject that reasoning 
by analogy in a complex field like chemistry is a very mtich more restricted 
than in a simple field like mechanics. This distinction has been frequently 
recognised by the Courts.

"Of course, a discovery to be patentable must have the attributes 
of invention; but the mental o|X‘ration is somewhat different in one who in
vents a machine and one who discovers a process of exclusion, which has been 
deemed sufficient to sustain patentability, and the patent law abounds in 
instance» in which |>atents have been upheld where the inventor stumbled 
U|K>n the discovery in total oblivion of the reason why effect followed cause." 
badine hi v. Katie (C.C.), 94 Feel. 163.

We shall not lengthen this opinion by quoting extracts fre>m decisiems te» 
illustrate this principle. It was explaineel ami enforced in the following 
e-ase-s: Celluloid Mfg. Co. v. Zylonyte Co. (C.C.), 35 Fed. 301; Union Tutting 
Co. v. Patterson Co. (C.C.), 23 Feel. 79, 82; King v. Anderson (C.C.), 90 Fed.
500, 504; Electric Smelting Co. v. Carborundum Co., 102 Fed. 54. 56, 70 C.C.A.
480; V. S. Milue Co. v. Midvale Co. (C.C.), 135 Feel. 103. 107; Tannage Co. 
v. Donation (C.C.), 23 Fed. 811, 816; Thomas Co. v. Electric Co. (C.C.t. 11 
Frd. 923.
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Annotation. The defence that the patent is invalid by reason of the importation of 
apparatus to carry out process, is one which is peculiar to Canadian law. 
There is considerable difficulty in applying sec. 38 to process patents.

Three views have been advanced as to process patents as regards manu
facture: 1. That the section has no application. 2. That the patentee is 
obliged to work the patent so that anyone may obtain the product resulting 
from the operation of the process for a reasonable price. 3. That the patentee 
must allow the process to be used by anyone for a reasonable price—in other 
words, that he must grant licenses.

The section says that "every patent” shall be subject to the condition. 
It would seem therefore that the intention may have been to include process 
patents within its operation. One object of the section is to encourage and 
protect Canadian labour and industry. It has therefore been argued that 
inasmuch as a process is an intangible thing which can not be manufactured, 
no question of Canadian labour or industry can arise and the legislature never 
intended that a process patent should be subject to the condition. It must be 
observed, however, that another object of the Act is to limit the monopoly 
of the patentee so that he may obtain a revenue from his invention, but shall 
not prevent the public from obtaining the use of it. To hold that a process 
patent is not subject to the section is to give the patentee an absolute mono|Hily 
in his invention with the right to work it or not as he sees fit, and the right 
to prevent any other i>erson from using it U|>on any terms.

In Hambly v. Allbrig ht Wilson (1902), 7 Can. Ex. 303, at 380, Burbidge, 
J., used the following language: "Now this provision presents the difficulty 
that the language used is not apt or appropriate where the invention is an 
art or process as it may be. One does not construct or manufacture a process 
and no one can obtain a process or cause it to be made for him at a manu
factory or establishment. In the present case the phosphorus made by the 
process for which the patent issued is the same as that made chemically. The 
invention is useful because phosphorus may be made more cheaply in the 
way discovered by the patentee. The only advantage that can possibly accrue 
to the people of Canada, for the grant given, is that during its existence they 
may get phosphorus cheaper than they otherwise would, and that after the 
grant has terminated the invention may be free to all. The only way that 
advantage could be secured in the present case without allowing the impor
tation of phosphorus made in accordance with the process protected by the 
patent, would be to impose upon the patentee or his assignees, the obligation 
to make it, or cause it to lx* made in Canada, according to that process, so 
that anyone desiring to do so could obtain it at a reasonable price. But as 
stated there is the difficulty, and it is a real one, that parliament has not so 
provided in apt and clear terms.”

This is the only case in which the question is discussed at any length. This 
case can scarcely be said to decide that the section applies to a process, but 
only that if it does then there is no forfeiture unless it is shown that someone 
has been refused the use of the process for a reasonable price. Moreover, the 
cases cited by the learned Judge held that no patentee is bound to manufacture 
unless there is a demand, and the fact that the Supreme Court in Power v. 
Griffin, 33 Can. S.C.R. 39, overruled these cases, notwithstanding a further 
re-enactment of this section, detracts greatly from any value there might 
otherwise be in the decision.

The view that the patentee is obliged to furnish the product of a process
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is difficult to sustain. The Act sppiiks only of the invention and the product Annotation, 
is not the invention.

The third suggested interpretation that licenses must he granted, obtains 
some support from the words of Maclennan. J.. in Hildreth v. McCormick 
(1907), 39 Can. S.C.R. 499, 10 Can. Ex. 378, at 505, when* he said:

“Mr. Cassels asked how the sections could upon that construction lx* 
made to apply to a patent for a process. I see no difficulty ove.i in that case, 
for even there the person desiring to use the invention is entitled to acquire 
it absolutely, and not merely to tuke a lease of it.” See also Fisher & Smart on 
Patents, p. 146.

The decision in Abop v. Frie sen is the first to definitely dispose of the 
contention that im|H>rtution of apparatus to carry out a process patent is not 
within the prohibition of the statute. Russel S. Smart, B.A.M.K.

ROSENBURG v. RICH. N «
New Brunswick Supreme Court, A ppeal Division, McLeod, C.J., White, and ~—~

(trimmer, JJ. June 22, 1917. C

Costs (§ II—28)—Taxation—Slander action—Imperial statute—21 
Jac. ch. 10.

The provisions of the Judicature Act and of the County Courts Act 
(N.B.) override the statute of 21 Jac., ch. 10, see. 0, in res|K‘ct of costs 
in actions for slander, and where the amount of damages awarded to 
the plaintiff is only one dollar, the costs are taxable on the County Court

Appeal from a judgment in an action for slander, tried at Statement, 
the Northuml>erland Circuit Court, before Crocket, J., with a 
jury, in which a verdict was entered for the plaintiff for $1 «lamages.
On the taxation of costs, the defendant contended that, under 
the Statute of 21 Jac. ch. 16, sec. 6, which had been held applicable 
to this province, the plaintiff was entitled to costs equal in amount 
only to the amount of damages recovered. The registrar decided 
against this contention, and ordered the costs taxed on the County 
Court scale.

The Rec.istrah: This is an action for slander in which the 
jury awarded the plaintiff SI damages. On the taxation of costs 
the defendant objected that the Statute of 21 Jac. ch. Hi, sec. 6, 
having been held applicable to this province, the plaintiff was 
entitled to only so much costs as damages recovered, and asked 
that all the items of the bill except the gross sum of SI be struck 
out and disallowed. It is a question whether prior to the passing 
of the Judicature Act, 1909, the costs in an action for slander ' 
brought in the Supreme Court which might have been brought 
in the County Court and in which damages less than 40 shillings 
had been recovered would lx* limited to the amount of damages 
recovered, for under C.S. 1903, ch. Ill, sec. 379, it is expressly

24—35 d.l.r.
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provided that in any action in the Supreme Court, where the 
amount recovered is within the jurisdiction of the County Court, 
costs shall be allowed according to the table of fees in County 
Courts and no more. At present I see no reason why the pro
visions of this section should not apply to an action for slander. 
That chapter of the Consolidated Statutes, 1903, having l>een 
repealed, the question now is, what costs the plaintiff is entitled 
to under the Judicature Act, and whether under order 05 of tliat 
Act the provisions of sec. 6 of the Statute of Jac., adopted as the 
practice of this Court, lias Iteen changed. The English Courts 
have held that the corresponding section in their Act, coupled 
with sec. 33 of the English Act (a general repealing section), is 
inconsistent with and repeals the Statute of Jac.: (Harnett v. 
Bradley (1878), 3 App. Cas. 944.

There is no corresponding repealing section in our Act, and 
it is contended that, as the decision of (Harnett v. Bradley was 
based on order 65, coupled with sec. 33, it does not apply. It 
is not, I think, necessary for me to consider whether the case of 
(Harnett v. Bradley would have held that the statute was re
pealed by order 65 if the Act had not contained a repealing 
section, though I am inclined to think it would not have lieen so 
held, for in this case there is no question of an order repealing a 
statute, for we have no statute on the subject.

The question is, whether the practice as provided by sec. 6 
of the Statute of Jac. in respect to costs in actions of slander, 
adopted as the practice of this Court, has been changed by O. 65, 
r. 1, of that order, provided that, subject to the provisions of 
the principal Act and rules, all costs incident to all proceedings 
in the Supreme Court where any action, cause, matter or issue 
is tried with a jury shall follow the event, unless the Judge by 
whom such action, cause, matter or issue is tried, or the Court 
shall for good cause otherwise order. It seems to me that it 
was intended by this rule to alter and that it in terms does alter 
the practice and determine that the costs in any action tried with 
a jury shall follow the event, unless otherwise ordered for good 
cause.

Mr. Winslow contends that, as this action might have been 
brought in the County Court under r. 12 of O. 65, the plaintiff 
is entitled to no more costs than he would have been entitled 
to had he brought his action in the County Court, and, as r. 1
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of (). 65 only applies to the Supreme Court, the plaintiff is only 
entitled to costs to the amount of damages recovered. Assuming 
this to be the correct result, if rule 1 does not apply to actions 
of this character, I think the provisions of rule 1 are extended 
to costs in the County Courts by 5 Geo. V. eh. 25, sec. 7, repealing 
sec. 78 of C.8. 1903, ch. 116.

For these reasons I have taxed and allowed the plaintiff’s costs 
under (). 65, r. 12, as amended by the Acts of 1914, ch. 38, sec. 6, 
at $72.55, being, in my judgment, the costs that might have 
been recovered if the action had lieen brought in the County 
Court.

J. J. F. Winslow, for defendant, in support of appeal.
R. II. Hansoti, K.C., for plaintiff, contra.
The judgment of the Court was delivered by
White, J.:—This case comes before the Court by way of 

review of taxation of costs, having Iteen referred by Crocket, J. 
The action is for slander, and was tried at the Northuml>erland 
Circuit. The jury found for the plaintiff, and assessed the 
damages at $1. The plaintiff did not obtain, nor, so far as ap
pears, did he apply for, an order of the Judge under O. 65, r. 12, 
of the Judicature Act, entitling him to Supreme Court costs.

The defendant contends that the Statute of James I. (21 Jac. 
ch. 16, sec. 6), which, as was determined in Wood v. MacKay 
(1880), 20 N.B.R. 262, became part of the practice of this Court 
at the time of its formation, still continues in force here, not
withstanding the provisions of the Judicature Act.

On the other hand, the plaintiff contends that the effect of 
O. 65, and especially of r. 1 thereunder, is to override the Statute 
of James, l>eeause that statute is inconsistent with the order 
referred to, which has here all the force of law. In support of 
this the plaintiff cites and relies upon the case of Garnett v. Bradley 
(1878), 3 App. Cas. 944, where it was held that the effect of 
O. 65, under the English Judicature Act of 1875, the provisions 
of which are followed closely by those of O. 65 in our own Act, 
was to repeal the Statute of James referred to.

In answer to this the defendant claims that in Garnett v. 
Bradley the decision went, to some extent at least, upon the 
ground that by sec. 33 of the English Judicature Act it is expressly 
enacted that there shall be repealed “any enactment inconsistent

N. B.

8. C.
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with this Act or the* principal Act,” whereas our Judicature Act 
S. C. docs not contain a corresponding enactment. But in (inrnett v.

Rohexhuro Bradley, Lord Blackburn, in the course of his judgment, said, at
*'• page 905: “Now, my Lords, an Act saving that all statutes in- Rich. .

—— consisU*nt with itself shall 1m* repeals! really goes no farther than
white, j. |he general law.”

It is quite clear by the judgment of the House* of Ixirels in 
that case that they held the Statute of James to 1m* re|M*aleel 
lM*eause its provisions were inconsistent with those of the English 
Juelicature* Ae*t. The same reasoning which le*el the House of 
Lords in England, in (larnett v. Bradley, to hold the Statute of 
James repealcel there, make*s it clear that since the coming into 
force of emr Judicature Act the* Statute of James no longer governs 
the* practice e>f e>ur Court.

The* defendant contends, however, that by the provisions of 
O. 65, r. 12, already referreel to, it is provideel that the* plaintiff 
“shall Ik* e*ntitleel to no more* e*e>sts than he would have* Imh*ii 
entitled to line! he brought his action in a County Court,” and 
that the practice* of the County Court, based upon the Statute 
e>f Jame*s. continues unaffe*cte*el by the* provisions of the Juelica
ture Act, 9 Eeiw. VII. ch. 5.

By sec. 55 (3) of that Ae*t, as originally passed, it was pro- 
vieleel as follows: “Nothing in this Act contained shall affe*ct the 
existing pre>ee*elure and practice of the County Courts”; but by 
the* Act 5 Geo. V'. ch. 25, sec. 2. that sub-sec. (3) of saiel sec. 55 
is re*pe*aleel.

The only remaining pe>int, therefore, to be consielereel is 
whether the e*ffect of the provisions of sec. 78 of the County 
Courts Act, as amended anel enacteel by sec. 7 of the Act Geo. V. 
is to make the* practice* e>f the Supreme Court, e*stablisheel by 
O. 65 of the Juelicature Act, applicable* to County Courts so far 
as to override the practice heretofore existing there, baseel upon 
the Statute of James.

That the provisions of sec. 78 eio have that effect cannot, I 
think, 1m* questioned by us, in view of the elecision of this Court 
in Warman v. Crystal (1901), 35 N.B.R. 562. It was there held 
that the Imperial Statute, 43 Eliz. ch. 6, authorizing a Judge 
to certify to deprive the plaintiff of costs, was in force in this 
province and made applicable to County Courts by sec. 68 of

with this Act or the principal Act,” whereas our Judicature Act

Rohexhuro Bradley, Lord Blackburn, in the course of his judgment, said, at
page 965: “Now, my Lords, an Act saying that all statutes in-

the general law.”
It is quite clear by the judgment of the House of Ixmls in 

that case that they held the Statute of James to 1m* re|M*aled 
lM*eause its provisions were inconsistent with those of the Fmglish 
Judicature Act. The same reasoning which led the House of 
Lords in England, in (larnett v. Bradley, to hold the Statute of 
James repealed there, makes it clear that since the coming into 
force of our Judicature Act the Statute of James no longer governs 
the practice of our Court.

O. 65, r. 12, already referred to, it is provided that the plaintiff 
“shall Ik* entitled to no more costs than he would have Imh*ii 
entitled to had he brought his action in a County Court,” and 
that the practice of the County Court, based upon the Statute 
of James, continues unaffected by the provisions of the Judiea-

vided as follows: “Nothing in this Act contained shall affect the

That the provisions of sec. 78 do have that effect cannot, I

that the Imperial Statute, 43 Eliz. ch. 6, authorizing a Judge
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the County Court Act, 1897, which corresponded to sec. 78 of 
the present County Courts Act.

The same reasoning which, in that case, led this Court to 
hold that the Statute of Eliz. was in force in County Courts, 
we think, governs here, and requires us to hold that the pro
visions of the Judicature Act, in over-riding the Statute of James 
so far as it directly affects the Supreme Court practice, must, 
by virtue of sec. 78 of the County Courts Act, Ik* held to over
ride the practice of those Courts founded upon such statute.

Pursuant to agreement between parties there will 1m* no costs 
on this application. Judgment accordingly.

RITCHIE v. WEBSTER
Hritinh Columbia Court of Appeal, Macdonald. C.J.A., Martin, Galliher and 

Me Phillips, JJ.A. June 6, 1917.

Contracts (§ II D—145)—Construction—Words and phrases—“And” 
—“So."

When* the literal meaning of a contract loads to no inconsistency, 
absurdity or injustice, and the text is unambiguous and grammatically 
correct, the word “and” cannot be read as “so.”

Appeal by the plaintiffs by way of stated case of Clement, J. 
Reversed.

R. />. Reid, K.C., for appellant; L. (I McPhillips, K.C., for 
respondent.

Macdonald, C.J.A.:—What is sought in this appeal is to 
restore to its literal meaning a term used in a written contract. 
The Judge read “and” as if it had l>een written “so.” There is, 
in my opinion, no ambiguity in the text, nor is it grammatically 
incorrect; nor does the literal reading of it, in my opinion, lead to 
any inconsistency, absurdity or injustice. It provides protection 
to workmen and those supplying material to the contractor. 
The municipality in letting a contract for a municipal work 
appears to have l>een desirous of safe-guarding those who should 
work upon the premises, and those who should supply material 
for use thereon. Now* there is nothing absurd alxiut that, nor is 
there anything singular or unusual in including in contracts, 
particularly where the work is of a public character, provisions 
safe-guarding loss of wages by workmen employed by the con
tractor, or loss of materials by those supplying them.

Apart from all this, the language is so plain as to admit of 
only one meaning, and I am not at liberty to change that language
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unless the rending of it in its ordinary sense would lead to conse
quences such as are mentioned in Maxwell on Statutes, 5th ed., 
at p. 372.

1 would therefore allow the appeal.
Martin, J.A.:—I find myself unable to take the view that we 

W'ould be justified in changing the wording of the contract in the 
manner suggested by the Judge* below. He attempted to get 
over the difficulty by changing the* word “and” to “so,” but 
that, with all due respect, produces a result which is neither 
effective nor grammatical, and to accomplish his object two words 
are necessary, viz., “so as” to protect, etc.

The only possible ground suggested for any uncertainty in 
the contract is in the use of the word “such” in the later expres
sion “payment of such debts,” but 1 am of opinion that it may 
fairly and reasonably be held from the context to cover “all 
liens, claims and demands” as ment ion eel in the preceeling para
graph and is not intended to excluele the same. This view is 
supported by the copy of the juelgment, lie Canadian Mineral 
Rubber Co., of the Master in Orelinary in Ontario that has been 
hanelt‘el up to us anel the reports of the affirmation of his decision 
in 10O.W.N. 456, 11 ib. 135.

The appeal therefore shoulel, I think, be alloweel.
Oalliher, J.A.:—I am unable to take the same view of the 

meaning of the contract as the trial Juelge.
It seems to me the words are plain anel unambiguous, even 

consielering the whole of the contract.
The app<‘al should be allowed.
McPhilliph, J.A. (dissenting):—This is an appeal from the 

juelgment of Clement, J., upon a special case stated for a juelgment 
of the Court on the facts set out in the special case, anel involves 
the construction and consideration of a contract entered into by 
George H. Webster with the garnishee, the corporation of the 
District of Burnaby, for the construction of a service reservoir. 
The appellant is a juelgment creditor of the contractor Webster 
for material supplieel during the construction of the reservoir and 
there are other claimants who have claims for labour and materials 
in respect of the work performed uneler the contract. The re- 
sponelent, the Union Bank of Canaela, claims all moneys due by 
the corporation to the contractor under an assignment thereof.



35 DXJl.j Dominion Law Reports. 375

It is conceded that the respondent is entitled to the moneys in B‘ * •
question, if it lx* that the corporation cannot insist upon with- C. A.
holding the moneys until all moneys due for materials and labour Kitchie 
in respect of the contract are first paid and satisfied, it not being ^ 
insisted upon that the absence of the final certificate solely shall 1—
be an answer to the claim of the respondent. M< 1 hll,ip6'1J

A surety company’s Ixmd was given by the contractor for 
the faithful performance of the contract, t.e., that of the United 
States Fidelity and Guaranty Co. The material provisions of 
the contract and surety bond, indicating what the relations and 
obligations imposed ujxm the contractor were, may Ik* gleaned 
by the following provisions from the contract and surety bond 
respectively an contained in the contract:—

And provided that before any certificate is issued by the engineer author
ising any payment under this contract, the contractor shall, when and so 
often as required by the engineer, produce satisfactory evidence that all just 
claims and demands of his workmen and other employees, or of parties from 
whom materials used in the construction of the said work may have been 
purchased, or produced, are fully satisfied, and, that the materials furnished 
and the work done are fully released from all liens, claims and demands.

And provided, that, if during the progress of the work, it ap|>earsthat the 
contractor’s bills for material or labour are not being paid the corporation shall 
have the right to withould from the contractor’s payments the sum or sums 
sufficient to protect itself against all loss from mechanics’, workmen’s, or other 
possible liens, and to apply the said sum, or sums, to the payment of such

Ami provided that the contractor shall keep a projier payroll and shall 
produce same, and all receipts for insect ion by the engineer, or any other 
authorized person of the corjioration when called upon.

Provision as contained in the surety bond:—
Whereas by agreement, bearing date June 11, 1912, the above bounden 

principal has contracted and agreed with the above named, The Corporation 
of the District of Burnaby, to furnish all material, and do all work necessary 
for the construction of a service reservoir for the municipality of Burnaby 
in accordance with the tender, plans and sections, specifications, general 
conditions of contract, and schedule of quantities annexed to the said contract 
and made part thereof as mentioned therein, all of which are herein called the 
contract.

And whereas, under the said contract, the principal agreed to give to the 
said, The Corporation of the District of Burnaby, a surety comimny’s bond 
satisfactory to the corporation for $2,612.50, for the faithful performance by 
the principal of the said contract and for the prompt payment for all materials 
and labour used in connection with the said work, and to protect and save 
harmless the said, The Cor|>oration of the District of Burnaby, from all claims 
for damages to persons or property in connection therewith, or otherwise 
howsoever, and from injury to, and loss of materials paid for by the corpora
tion either partially, or in full, before the completion of and acceptance of the 
said work and the above bounden surety has consented to furnish such bond.
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1 • Now the condition of thin obligation in such that if the above bounden
principal shall well and truly, and faithfully in all respects, perform, execute, 

__ and carry out the said contract, and all the terms and conditions thereof, and
Ritchie shall promptly pay for all materials and lalxuir used or employed in connection

1 with the said work and indemnify, protect and save harmless the said eorpora-
ebwteh. (i0|, from all claims for damages to |ieraonn or property in connection with the

McPliillip*. j.a. said contract, or incidental to the carrying out of the said work by the said
principal, and from injury to and loss of materials paid for by the corporation, 
either partially or in full, Indore the completion and acceptance of the said 
work and shall at all times indemnify the eor|>oration from all loss, costs, 
ex|*inses, actions, claims, or liens arising out id the said contract or the work 
which the principal has engaged himself to |ierform. or the supply of materials 
therefor, or the failure of the principal to complete the said work according to 
the terms of this contract, then this obligation shall be void otherwise to 
remain in full force and effect.

Clement, J., held that the word “and” appearing in the 
provision as contained in the contract above set forth should lx* 
read as “so”—t.e., as follows : “So that the materials furnished 
and the work done are fully released from all liens, claims and 
demands. ” It is admitted that if any liens were capable of Ixdng 
imposed against the corporation's property the time has elapsed 
for so doing and no liens are now capable of lx»ing imposed. It 
is clear that there is no privity of contract or legal liability upon 
the part of the corporation to the materialmen or the lalxmrers 
in respect of the contract. Under O. xxxiv., r. 1, I am at lilx*rty 
“to draw from the facts and documents stated in the cast1 any 
inference, whether of fact or law, which might have Ixxm drawn 
therefrom if proved at the trial” and I draw the inference that 
what was intended to lx1 provided against was protection to the 
corporation from liens, claims and demands legally enforceable 
against the corporation as such, not claims or demands that the 
material men or the lalxiurers might have as against the contractor. 
It is also a matter of inference that the corporation in acknow
ledging the receipt of the assignment of the moneys from the 
contractor to the respondent agreed to pay all moneys due to the 
contractor in respect of the contract to the respondent, the 
bank, and in consequence thereof the bank financed the contractor 
in the carrying out of the work. The assignment and the acknow
ledgment thereof by the corporation read as follows :—

• Vancouver, B.C., Nov. 5, 1912.
Please i>ay to the order of The Union Bank of Canada all money due me 

or which may be due me. Value received, and charge to account of George 
H. Webster.

By these presents I assign to said bank all my interest in the debt of chose 
in action arising out of my contract with your corporation, for construction of
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Service Reservior No. 2, on Royal Oak Road. Burnaby, and in all moneys 
due or accruing due to me in respect thereof, which note, the bunk is em
powered to receipt and fully discharge my claim against the corporation.
To The Corporation of the District of Burnaby. Rit< hie

Webster.
W. Griffiths, Edmonds, B.C. Geo. H. Webster.

I lxig to acknowledge having received the original or above order, con
tents of which have been noted and filed for payment as accounts mature, as
per our letter of November 13, 1912. Arthur G. Moore, G.M.C.

The judgment of Clement, as entered and which is under 
appeal, is in the following terms:—

It is ordered that the garnishee do pay into Court the sum of $2,17(1.58, 
less its costs, in the garnishment herein, and such payment into Court, to lx* 
taxed, such payment to constitute a g<xxi and valid discharge of the garnishee 
of all liability in resjiect of the contract entered into between it and the defen
dant on June 11, 1912, for the construction of Service Reservior No. 2.

And it is further ordered that judgment be entered for the claimant 
for the said sum of $2,176.58, less the said costs of the garnishee, and for the 
claimant's costs of suit against the plaintiff, pursuant to the said social case; 
and that the said sum of $2,176.58, less the said costs of the garnishee, lx* paid 
out of Court to the claimant.

This l>eing a stated ease there is of course no question of credi
bility of witnesses, hut as I have pointed out the Judge was 
entitled.to draw, as I am entitled to draw, any inference whether 
of fact or law; now the duty upon the appellant was to establish 
that the Judge went wrong in the decision to which he came. 
In my opinion this has not been established—Colonial Securities 
Trust Co. v. Massey, [18901 1 Q.B. 38, at 39.

The appellant (notwithstanding the careful and able argument 
of counsel for the appellant) has not satisfied me that the decision 
of Clement, J., was wrong. On the contrary, in my opinion, it 
was absolutely right; and it follows that, in my opinion, the ap
peal should be dismissed. Appeal allowed.

Alberta Supreme Court, Apellate Division, Harvey, C.J., Stuart, Beck and

Principal and agent (6 III—36)—Compensation for services rendered 
—Insurance adjustment.

One employed to effect the adjustment of an insurance claim, but who 
merely assists in the prosecution of the claim, and is not the instrumentality 
whereby the negotiations and settlement are made, can only recover for 
the value of the sendees rendered, and not upon his retainer.

Appeal by defendant from the judgment of Simmons, J., 
awarding plaintiff $750 in an action to recover for services ren
dered by him to the defendant at her request and for negotiating 
settlement with certain insurance companies of a loss sustained by 
her in the destruction by fire of certain.of her property. Varied.

ALTA.

S. C.
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ALTA.

8. C. 
Gilbert 

Weaver. 

Walsh, J.

Cr. S. McCarter, for appellant ; //. P. 0. Samry, for respondent.
The judgment of the Court was delivered by
Walsh, J.:—The plaintiff’s evidence which the trial Judge 

has accepted is that, because of his experience in such matters, 
he was asked by the defendant to bring about an adjustment of 
her loss with the companies carrying the risk on the destroyed 
property, they having repudiated their liability. He at first 
refused to have anything to do with it but, finally, l>eeause of 
the defendant's insistence, took it up on the agreement that he 
was to be paid $500 for his services if a settlement was reached 
regardless of the amount of the settlement. When this arrange
ment was made, he seems to have actively and aggressively gone 
to work to accomplish something for the defendant. He drafted 
the proofs of loss and when objections were made to them he met 
them. He had several interviews with the representatives of the 
various insurance companies interested, in the course of which 
he earnestly tried to reach a settlement of the defendant’s claim, 
but they refused to negotiate the matter at all and therefore 
nothing came of his efforts. When it became apparent that 
he could accomplish nothing in that way, he advised the defendant 
to bring an action against the companies, and he went with 
her husband, who was acting for her, to a firm of solicitors who, 
under their instructions, started proceedings to recover the 
amount of the loss. His activities, thereafter, were confined to 
interviews with the defendant’s husliand and their solicitors, in 
which he assisted them to the extent of his ability in the prose
cution of the claim. He appears to have been very assiduous 
in his attention to the matter, and to have been of some assist
ance to the solicitors in getting the auctions in good shape for trial. 
It was while they were in progress that the agreement upon 
which he sues was made. He says that the defendant urged 
him to hurry the trials, and promised that if he did that he, the 
plaintiff, would be paid $750 if as much as $10,000 was secured, 
and this the plaintiff agreed to. The plaintiff admits and the 
trial Judge holds that this new agreement superseded the orig
inal arrangement. After this arrangement was reached, a settle
ment of the defendant’s claim against the insurance companies 
was made for $0,500 without the plaintiff’s knowledge or con
sent, and, because of this it is said, and it has been held that the 
defendant is liable to pay this sum of $750, the defendant’s act
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in making the settlement having prevented him from earning it ALTA< 
under the terms of his agreement. s. C.

With respect, I think this is not the proper view of the plain- (Iilhert

tiff's rights or the defendant's liability. It is admitted that the *'•
plaintiff's right to be paitl $750 depended upon the recovery by -1__
the defendant either by judgment or settlement of at least $10,000, Wahh'J 
anti that event never happened.

The plaintiff was unquestionably employed, originally, to 
bring about a settlement of this claim, and in this he failed. His 
retainer was continued after the commencement of the actions, 
but more in an advisory capacity to the defendant’s solicitors than 
as a mediator between the defendant and the companies. He had 
no negotiations with the insurance people looking to a settle
ment after the actions were started. He communicated two or 
three times with one of them at the request of the defendant’s 
solicitor for infonnation al>out the different policies and the 
dates, but that is all he had to do with them. It does not appear 
to have been expected that he would interest himself in any 
further negotiations with the companies. The intention obviously 
was that his services as an insurance exi>ert would be placed at 
the disposal of the defendant and her solicitors so that the Ijest 
possible results might lx* accomplished. The plaintiff’s version of 
the arrangement under which his remuneration was to be in
creased to $750 was simply that he was to hurry along the trials 
of the action. I do not think there was anything in all of this to 
disable the defendant from making a settlement upon her own 
terms without thereby making herself liable to pay $750 to the 
plaintiff. He was not given an exclusive right to negotiate a 
settlement, he had none under way and there is nothing to indicate 
the slightest possibility that a settlement which would have 
entitled him to be paid $750 was prevented by what the defend
ant did. I think the most that the plaintiff can claim is the 
value of the services which he rendered to the defendant, and in 
the circumstances I think he is entitled to that amount but no 
more. Negotiations for a settlement of this claim took place 
before action in which the sum of $150 was discussed. Though 
there is a strong difference of opinion between the parties as to 
what actually did take place in these negotiations, I am satis
fied that if the plaintiff had then l>een offered $150 in cash he 
would have accepted it, and if the defendant had then had $150



Dominion Law Hkpokth. 135 D.L.R.Dominion Law Report*. (35 D.L.R.

ALTA. in cash to offer he would have offered it. That sum appeals to
8. C. me as being about the right amount.

Gilbert

Weaver.

1 would, therefore, allow the apjieal by reducing the plaintiff’s 
judgment to $150 ami giving the defendant the costs of the appeal 
as success in it is substantially with her. I would make no direc

Walsh, J tion as to the costs below, which will therefore lx» taxed under rule 
33 of the rules as to costs.

In view of this result I have thought it unnecessary to con
sider the question as to whether or not this action is one to which 
the Volunteers ami Reservists Relief Act applies. Under this 
judgment the probability is that money will lie payable by the 
plaintiff to the defendant, but if not the amount payable to the 
plaintiff will l>e so small as to make the payment of it a matter 
of no difficulty whatever. Appeal allowed.

N. S. REARDON v. FRANKLIN, et. al.
K C. Nova Scotia Supreme Court, Sir Wallace Graham, C.J., and Russell, Longley, 

and Dryvdalc, JJ. March 10, 1917.

1. Contracts (§ I C—29) —Consideration —Sale or shares—Note—
Specific pkrk<>rman<■ e.

An agreement between individuals to have shares in a company issued, 
and the shareholders made directors, in consideration for a promissory 
note, to be paid out of the dividends, is not nudum pactum, and will 
be s|x‘cificnlly enforced.

2. Parties (6 11 A—87)—Necessary and proper—Corporation—Salk
OF SHARES.

In an action to enforce a sale of shares lietween a shareholder and a 
thin! |H-rson, tin- company may be joined as a projier though not 
necessary party, in order that the formalities requisite for the transfer 
may also lie enforced.

Statement. Appeal from the judgment of Chisholm, J., in favour of 
plaintiff in an action against tin* defendant Franklin and the 
Strand Theatre Co. Ltd., claiming: (a) an accounting of the deal
ings of the defendant Franklin with the assets of the company; 
(6) a decree that plaintiff and one Hobrecker were entitled to 
certain shares in the capital stock of the company and to lx* 
elected directors of the conqiany and that the defendant Franklin 
lx1 directed to refund to the company all moneys wrongfully 
taken by him for services in connection with the organization 
and management of the company; (c) that a receiver lx- appointed 
to receive and distribute the earnings of the company.

The Strand Theatre Company Ltd. was joined as a party 
defendant but as against the company, whose joinder the trial 
Judge thought was unnecessary, the action was dismissed by him 
with costs.
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F. //. Bell, K.C., for defendant Franklin (appellant).
T. IF. Murphy, K.(\, for Strand Theatre Co.
H. Mfllixh, K.C., for plaintiff (respondent).
The judgment of the Court was delivered by
(i hah am, C.J.:—It appears that in February, Ittlfl, the plain

tiff and the defendant Franklin lievame interested in a venture 
to operate a theatre in Halifax. Reardon had a plot of land in 
a very suitable plaee for one. and was a painter, glazier, ete. 
Franklin had l>een eoneerned in operating a theatre in partnership 
with his brother-in-law from which he had retired owing to a dis
agreement. Moreover, it is the fact that this kind of theatre was 
likely to be a good |mying venture.

The evidence is conflicting but as between the plaintiff and 
the defendant Franklin and Mack, 1 have no hesitation in finding 
the ts in favour of the plaintiff, as the trial Judge did.

Reardon, who owned the lot, leased to the Eastern Amusement 
Co. (now the Strand Theatre Co.), but wholly controlled by Frank
lin, “All the ground floor or flat of the building or portion of build
ing to be erected by the lessor (Reardon) and placed and situate 
upon the rear portion of the lot of land owned by the lessor and 
situate on, etc.,” describing the lot, “to In* used by the said lessee 
as a theatre or plaee of public amusement, for the exhibition 
of moving pictures, etc.”

The lease was for 10 years from August 1, 1015, with a right 
of renewal for a further term of 5 years.

The rental was £0,000 a year for the first 5 years, $7,000 for 
the next 5 years and $8,000 a year for the renewal period.

Reardon proceeded with the work of construction. Partly by 
force of city requirements as to fireproof buildings and partly 
by request of the defendant Franklin, considerable changes in 
construction were made, enhancing the cost, as found by the 
Judge, from $25,000 to 840,000 in round numbers. The plaintiff 
afterwards Ixm* one-half of this cost. Meanwhile, of course, the 
rental had l>een fixed and would last during the whole period of 
the lease.

Turning to the charter of the company. The capital of the 
company is $10,000 divided into 100 shares of $100 each. The 
defendant Franklin, in the first instance, l>efore any shares were 
issued to anyone, agreed with the plaintiff that no outsiders

N. 8.
S. C.

KKAROON

Franklin.

Graham, C.J.

0^0621
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would lx* taken into the concern; he agreed with Reardon to sell to 
him 20% of the shares of the company, 82,000 par value, from the 
capital stock of the company, at the price of 84,000. That was 
double par value. Also he agreed that one Otto Hohrecker, with 
whom Reardon had made a previous agreement for a part of his 
shares, was to be taken in, and that he would issue certificates for 
one-quarter of these shares to him at the same price. It was 
further agreed that Reardon and Hobreeker were to lie directors 
of the company. It appears that the fact that Franklin was not 
receiving any salary for his services was taken into account in 
the price asked for the shares. Later, it appears, a few sliares 
were sold to one Mack at Franklin’s instance at four times par 
value. The dispute was principally in respect to what were the 
terms of the sale of the Reardon shares.

The plaintiff went on with the construction of the theatre 
building partly through a firm of contractors. His part was to 
build the bare building. The Strand Theatre Co. was to decorate 
and paint and supply the equipment for a theatre. Now, Rear
don’s business being that of a painter and decorator, he did the 
painting and decorating. In respect to Reardon's version of 
the agreement there are corroborative circumstances. On Janu
ary 31, 1910, he rendered his account for the work, amounting 
to $3,096.10 for the painting and tiecorating as follows:—

To Strand Theatre Co., Ltd:—
To varnishing, painting and decorating interior of theatre, bronzing 

decorations, etc., bronzing dadoes; time for men, night work
and holidays included................................................................ $1,438.32

Special decorators’ time.................................................................... 198.00
Hotel expenses, etc............................................................................ 35.65
Materials for painting, varnishing, decorating, bronzing, staining.

shellacing, etc............................................................................. 890.88
Lincrusta dadoes, and freight, telegrams....................................... 533.25

$3,096.10
And on January 17, 1916, he took this account to Franklin:—

Messrs. Strand Theatre Co.
In account with Frank Reardon:

Jan. 31. Account lier invoice rendered.......................................... $3,096.10
Credits.

Dec. 31, 1915. Ck........................................................ $500.00
Jan. 10. 1916. Ck........................................................ 137.70
Feb. 11......................................................................... 500.00

------------------1,137.70

• $1,958.40
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It shews with these credits a balance of 81,958.40. The im
portance of these credits is marked.

Reardon says that these credits were payments made to him 
on account of the work and material in painting and decorating. 
In cross-examination Franklin was confronted with the fact that 
there was one at least of the payments of 8500 previously paid 
on account of the painting and decorating and was obliged to 
resort to the statement that that payment was an ordinary 
loan.

Franklin denies that the shares were sold in this way to Rear
don. Sold they were. He has to adhere1 to that. He had 
already given sworn testimony in the action of Herschom, his 
former partner, and St. Mary’s Association. That was ()ctol>er 
12, 1915. There was an examination liefore a referee on that 
date. Franklin then testified: “Shareholders at present are 
F. Reardon, 82,(XX); Otto Hobrecker, 8500; Fred R. Mack 8500; 
and myself 82,500. ... No stock given to anybody on the 
lease. All shares paid for in cash. ”

Judging by this paragraph in his letter to his sister:—
I hope you are fully enjoying your stay in New York. We here are 

all well, and hope that you, too, may he enjoying good health. I miss you 
here very much just now, as a question of considerable inqiortanee has cropped 
up between your brother II., and myself, as to Meyer's share of the new ven
ture; you see the party who is building the new theatre insists u|>on me, and 
me only, as the one to whom he rents, and refused several offers of cash security 
from other |ieople just to get me, and of course I think that Meyer should pay 
for his share if he wants it, as I cannot assume res|>onsibility and give away 
whatever 1 may make out of it. without getting some return at any rate. I 
think I could manage well enough with Meyer if H. would keep his sound 
advice out of it, as he has tin* effect of scaring Meyer into the belief that 1 am 
trying to take advantage of him which you know is not my intention. I put 
all sentiment aside and look at the matter as a strictly business pro|xwition, 
and it cannot be dealt with satisfactorily in any other manner. What say 
you, Hannah? You see I am handicap|>ed by a clause in our agreement 
wherein neither of us can enter into any other business without the consent 
of the other party. I was not aware of this clause being in the agreement, 
but you know that most anything can be overcome, and this as well, by simply 
explaining matters to the owner and have him consent to the transfer of the 
lease from me to a company; thus I would not appear as the owner, etc. 
However, my intention is to do everything aboveboard, and if Meyer wants 
a share I believe he is entitled before another, but naturally he should pay 
something for it, even as he had to in our present venture.

His ability to overcome a difficulty of that kind was well 
avowed. In this ease he anticipated being confronted with his 
former testimony no doubt. He starts the idea that true it was

N. S.

8. C.
Reardon 

Franklin. 

Graham, C.J
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in SeptemlxT some time he had sold the shares to Reardon hut 
as a consideration for this work of painting and decorating, hut 
he alleges that this sale was rescinded or cancelled afterwards. 
He says Reardon brought his account for the painting and de
corating and asked for payment ; that a conversation to this effect 
took place, namely, that he pointed out to Reardon that if he 
gave him a note for the amount of this account he (Reardon) 
would he breaking the agreement and that Reardon would not 
get the promised shares; and that in effect, Reardon and he re
scinded the agreement about the shares and that he (Reardon) 
took the notes for the painting and decorating. It is true that 
Franklin has the corroboration of Mack, the company’s manager, 
as to the conversation attending the alleged rescission or can
cellation in respect to the shares. But the plaintiff has the eor- 
rolxirative testimony of Hobrecker that he was present at the time 
of the payment of one of these sums and he says: “Mr. Reardon 
simply asked Franklin if he could give him another $500 if he had 
it to spare on account. Franklin said, “Certainly, we have about 
a thousand in the bank ; I guess we can give you a little.”

It appears from the testimony that even after the alleged 
cancellation in February, Reardon was promised the shares by 
Franklin.

The Judge has found in favour of the plaintiff; and while the 
latter has no corroborative testimony as to part. the circumstances 
of the account and of the testimony in the other action, and the 
inherent probabilities of the case are in favour of the plaintiff’s 
version, and I see no reason for disturbing the findings of the 
Judge; in fact, I agree with them.

But Franklin raises a legal point ; he contends that according to 
Reardon’s statement of the agreement to issue to Reardon these 
shares, that agreement cannot be enforced against him lx*cause 
there was no consideration; that the shares were only to be paid 
out of dividends and that would be a nudum pactum.

I think, however, that this is not the projx»r construction to 
put on the whole transaction. In my opinion, the agreement was 
not a nudum pactum, and its performance can be specifically 
enforced. There has been at least a part payment by means of 
the Hobrecker note ; the plaintiff testifies that promissory notes 
were to tie given by him for 20% of the shares, 5% of which were
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for Hobrecker. Franklin avowedly took notes for Mack’s shares. 
He took a note of $1,000 from Reardon indorsed by him for the 
shares which went to Hobrecker. His statement, “Mr. Reardon 
was to obtain the note, indorse it and I would indorse on top of 
that, and discount in my bank, and I did and used the funds,” 
is far fetched. Why have Reardon in that matter if Franklin's 
story is true? The plaintiff is corroborated by Hobrecker.

It appears that Mr. O’Connor’s evidence in the first case has 
been put in here. He was the solicitor of Franklin. He says:—

I have been notified that the rash has been paid for shares, and asked to 
issue certificates to amount of *ô, (XX) to F. Reardon, Franklin, Hobrecker, 
and F. B. Mack. Have been too busy to attend to it. The company has 
received no money for shares.

This $1,000 note is sufficient consideration on account of the 
whole amount of the price of the shares. Of course the amount 
of the consideration, as long as it is sufficient in law, is not material. 
Hut in respect to the whole transaction take the balance of the 
price, the $3,(XH), for which a note was to Ik* given by Reardon, 
I think there is consideration and that the* $3,000 note by itself 
could be enforced.

Of course the fact that the note was not given was, as Reardon 
says, owing to the fact that the certificates of shares were not 
delivered, and that was due to the absence at ( )ttawa of O’Connor, 
Franklin’s solicitor. Hut it is not material that the note was not 
given or the certificate not made out: Cooper v. Bay State (ins Co., 
127 Fed. Rep. 127; Kiely v. Smyth, 27 Grant Ch. 220. The fact 
that the notes were agreed to be paid for out of dividends is, in 
my opinion, sufficient consideration where according to the 
hypothesis the dividends, that is, the fund out of which the note 
was to be paid, was in the control of Franklin. Franklin also was 
to hold this note. There is no objection in law to have incorpor
ated in the note the statement that it is to be paid out of the 
dividends, and thus not have the question arise* as to whether parol 
testimony could 1m* given if the ordinary note was not taken. It 
will, no doubt, be noil-negotiable, but that does not affect the 
validity of the instrument. In Abrey v. Crux, L.R. 5 C.P. 37, at 
43, there is a dictum of Willes, J. In dealing with the case in 
hand he said:—

Nor is it like the agreement in Free v. Hawkins. 8 Taunton 92, which 
was set up for the purpose of |>ost|xming the titne for payment out of a fund 
within the control of the maker of the note, and not, as here, under the con
trol of the plaintiff, and providing for a means of payment for the bill.

N. S.
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Ami at p. 44:—
This, however, is a case in which I should have wished to uphold the 

agreement, not, |ierha|w, exactly as is put in the plea, viz., an agreement to 
provide a fund out of which the bill was in a certain event to be satisfied, but 
rather as a pre-arranged mode of payment of the bill out of the proceeds of the 
securities mentioned, with an agreement that until the plaintiff should have 
made these securities available it was not to lx* a bill enforceable against the 
defendant at all. I see nothing in that which is at all inconsistent with any 
principle of law.

I must not Ik* understood as dissenting in any way from the 
view of the trial Judge1 as to what he said alxmt the consideration. 
It is strange, after the relations existing lx*tween these parties as 
to this company and these shares, that the question of considera
tion should come up. After the work and services of the plaintiff 
in respect to the venture, including those mentioned hv the trial 
Judge1, his mere attenelance as a de facto director at the meetings 
of the de facto directors in connection with it, one woulel hareily 
expert the question of consideration to be questioned.

It is quite clear that specific performance can be maintained 
in these circumstances: Chcale v. Ken ward, 3 DeG. & J. 27.

I am also of opinion that the plaintiff has established the agree
ment of Franklin that he anel He>brecker were to l>e directors of 
the company consequent on their lx*ing shareholelers.

The judgment order e‘ontains a declaration to that effect. 1 
think the remedy by restraining order was available to the plain
tiff. That is, to restrain the defendant from wrongfully excluding 
them from acting as directors and discharging their duties as 
such: Rulbrook v. Richmond Co., 9 Ch.D. 610; Turnbull v. West 
Riding Club, 70 L.T. 92; Grimday v. Briggs, [1910] 1 Ch. 444-453,

It appears that the company in this case was joined as a de
fendant. The trial Judge dismissed the action as against it. I 
think it is quite usual when an action is brought to carry out a sale 
of shares lx*tween a third person and a shareholder to join the 
company in order that any of the formalities requisite* for the 
transfer, as far as the company is concerned, may also lx* enforced. 
I do not say that in all cases the company is a necessary party. 
Williams v. Krohn, 66 Fed. Rep. 661. But here it is proper. 
We have heard his counsel very fully on that subject.

The appeal of the defendant Franklin will lx* dismissed with 
costs and the judgment order varied by adding a restraining order 
ns herein indicated and also to restrain him from selling the shares
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of the company other than the plaintiff’s and Hobrocker’s, to lie 
transferred to them, and from doing the illegal acts complained of ; 
and the appeal of the plaintiff will lie allowed with costs and the 
company will Ik» restored to the record as a party defendant. I Ix»- 
lieve no relief is asked for as against the company and it should 
have the cost of appearing below. Judgment varied.

BUTLER v. CITY OF SASKATOON.
Saskatchewan Supreme Court, Newlands, J. April 5, 1917.

Municipal corporations (8 II D—140)—Mode or acquiring land—By
law—Resolution—Seal.

Under the City Act (Saak.) no by-law is required to enable a munici
pality to acquire land or to enter into an agreement for that purpose; 
it may be done by a resolution, which impliedly gives the clerk the 
authority to affix the corporate seal on a document in the words of the 
resolution.

Action for specific performance of an agreement for the pur
chase of land entered into by a municipality. Sustained.

J. F. Frame, K.C., for plaintiffs.
H. L. Jordan, K.C., and H. E. Sampson, K.C., for defendant. 
Newlands, J.:—On February 3, 1916, the City of Saskatoon 

put an advertisement in the Saskatoon Phoenix, asking for tenders 
for suitable sites for establishing material yard, stores, incinerator, 
etc., at some central location in the city. On February 9, 1916, 
Messrs. Bence, Stevenson & McLorg, solicitors for the plaintiffs, 
wrote the city offering them lots 21 to 27, inclusive; and lots 17 
to 20 inclusive, both in block 6, in the City of Saskatoon, according 
to plan 10, for the sum of $56,000 in city delientures, payable at the 
end of 3 years, bearing interest at 7%. A report was made on the 
tenders received by the city commissioner, and he recommended 
the acceptance by the council of this offer. On April 7, the city 
clerk wrote to Bence, Stevenson & McLorg the following letter:— 

Dear Sire,—Referring to your letter of February 9 last, to the city com
missioner, I am instructed by the finance committee to inquire from you if 
your cliente would be prepared to accept a lower price for lots 21 to 27 inclu
sive and lots 17 to 20 inclusive, both in block 6, plan Q10, than that quoted 
in your said letter.

In submitting new offer, kindly quote alternative prices for the property 
to be paid for on the following terms: (o) By thirty-year five per cent. City 
of Saskatoon debentures. (6) Cash upon the city selling its debentures to 
raise the required funds; said sale to be made within, say, a year; interest 
to be paid on the purchase price in the meantime at the rate of 6% per annum 
payable half-yearly.

If at all possible I would like to have you reply in time for the council 
meeting to be held Monday evening, the 10th inst. A. Leslie, City Clerk.

N. S.

8. C. 

Reardon 

Franklin. 

Graham, CJ.

SASK.

8.C.

Statement.

Newlands, J.



388 Dominion Law Kkforts. [35 DX.R.

SASK.

8. C. 

Butler

Saskatoon.

Newlande, J.

In reply to this, Bence, Stevenson & McLorg said:—
We observe by the public press that the council offered the owners of 

the adjoining property, known as the Cadwell site, the sum of 140,000 in 
debentures, which is at the rate of 71.1c. per sq. ft. We, therefore, presume 
that such rate will be considered reasonable by the council for our clients’ 
property, which property we believe to have advantages in location, trackage, 
etc. On this basis we are instructed to offer the city the whole or either 
parcel of the property referred to in our former letter at the rate of 71.1c. 
lier sq. ft., payable in thirty-year five per cent. City of Saskatoon debentures. 
In the alternative, we offer the whole property for $49,075 cash, or lots 21 
to 27 inclusive for $29,465 cash, or lots 17 to 20 inclusive for $19,610 cash— 
payable in any case within 3 months from this date, with interest at the 
rate of 6 per cent, jier annum. This cash rate is on the same basis as the 
debenture offer calculating the debentures as being marketable so as to net 
our clients 82c. on the dollar.

On April 10, 1916, the council of the city passed the following 
resolution :—

It was resolved that the amended offer, as contained in Bence, Stevenson 
& McLorg’s letter, dated April 10, to sell to the city lots 17 to 27, both inclu
sive, block 6, plan Q10, at 71.1c. per sq. ft., payable in 30-year 5% City of 
Saskatoon debentures or $49,075 cash, be accepted, subject to the approval 
of the Local (iovernment Board being obtained to the expenditure and the 
by-law to raise the funds required receiving the assent of the burgesses 
when submitted, the city to have the option of paying for the property in 
either debentures or cash.
And on April 12, the city clerk sent the following letter to Bence, 
Stevenson & McLorg:—

Dear Sirs,—Referring to your letter of the 10th inst., quoting amended 
price for lots 21 to 27 inclusive and lots 17 to 20 inclusive, block 6, plan Q10, 
I am instructed by the city council to advise you that your offer is accepted 
upon the following conditions: (a) That the consent of the Local Govern
ment Board can be obtained to the proposed expenditure. (6) That a by
law to raise required funds meets with the approval of the burgesses upon 
being submitted, (c) In accepting your offer the city reserved the right to 
pay for the pro|x*rty in thirty years 5% City of Saskatoon debentures at the 
rate of 71.1c. per square foot or for the total amount of $49,075 cash.

Kindly advise me if your clients are prepared to close with the city on the 
above mentioned terms. A. Leslie, City Clerk.

This letter was under the seal of the corporation.
In reply to this, Bence, Stevenson & McLorg wrote a letter 

accepting the offer.
On June 1, 1916, the Local Government Board granted 

permission to the City of Saskatoon to raise by debentures the 
said sum of $60,000, and on August 26, 1916, McKay, J., sent a 
certificate to the city council stating that the by-law submitted 
to the ratepayers for the purpose of raising the money to pay for 
the incinerator site had lieen passed by a majority of the votes of
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the burgesses. This by-law had l>een given two readings at 
previous sittings of the council, and on September 5, 1916, it came 
up for a third reading, but was defeated. The by-law was never 
passed.

This action was brought by the plaintiffs to enforce the agree
ment which they alleged was entered into between them and the 
city council for the purchase of the above described property.

The principal defence set up is, that the defendant could con
tract for the purchase of the said land only when authorized by 
by-law and no by-law therefor was passed by the defendant.

The principal authorities upon which they base this proposition 
are the cases of Waterous Engine Works Co. v. Town of Palmerston, 
21 Can. S.C.R. 556, and Ponton v. City of Winnipeg, 41 Can. 
S.C.R. 18.

These cases are decided upon the principle “that contracts of 
a municipal corporation are absolutely void, whether executed or 
executory, unless they comply with all statutory requirements as 
regards formality of execution,’’ and are decisions; the first, upon 
the Ontario Municipal Act, and the second upon the Manitoba 
Municipal Act. Both of these Acts contain a provision that:— 
“All the powers of the council shall be exercised by by-law unless 
otherwise expressly authorized or provided for.”

The City Act in this province is different, and is in the following 
words:—

12. The powers of the said corporation shall he exercised by the council 
of the city, subject to the provisions herein contained as to commissioners 
(1915, ch. 16.)

The Municipal Act in Manitoba, under which Bernardin v. 
At un, of North Dufferin, 19 Can. S.C.R. 581, was decided, is the 
same as our statute, and in his opinion in that case Patterson, J., 
at p. 631, referred to the difference between that Act and the 
Ontario Act. He said:—

It should be noticed, in connection with the topic of the power of the 
council to act for the corporation, that the Manitoba statute does not pre
scribe the method by which the council is to act. While it is enacted that 
every by-law is to be scaled with the corporate seal, there is no general provi
sion, such as is contained in the Ontario Municipal Acts, that the powers of the 
council shall be exercised by by-law. The omission is, I think, significant and 
it strikes me as being well advised.”

I have looked all through the City Act, and 1 find nothing in 
it which requires the Council to act in a matter of this kind by 
by-law.

SASK.

8. <’. 

Butler

Saskatoon.

Nvwlundj. J.
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Section 203 specifies the powers of the city council. It says 
that they may iwss by-laws and make such regulations as arc 
deemed expedient and arc not contrary to law. Section 214 
provides that the council may acquire for any public civic purpose 
whatever such land within or without the city as it shall deem 
expedient to acquire, and section 232 provides that, where land is 
acquired for certain purposes, the by-law shall receive the assent 
of the majority of the burgesses.

The acquiring of land for an incinerator is not one of the pur
poses specified in sec. 232. Then* arc, therefore, no statutory 
provisions as to how the council shall make a contract, such 
as the present one. They would, therefore, have to follow the 
common law method of making their contract under seal, unless 
this should be one of these contracts which, under the decisions, 
can l>e made by a corporation without their seal; however, we need 
not consider that branch of the question, localise the contract in 
question is under seal.

In referring to the manner in which such contracts should be 
executed, Patterson, J., in Jhrnardin v. Mun. of North Dufferin, 
supra, at p. 033, said as follows:—

Now let us see how the doctrines thus formulated apply to the case before 
us. The cori>oration under the statute of Manitoba, 7 Viet. ch. 11, sec. 43, 
consists of the municipality and the inhabitants thereof, a comprehensive 
definition even if savouring of tautology. The seal would not express the 
sense of every member of the cor|»oration. It would, if so understood, be a 
delusion. The statute which creates the coqioration invests certain members 
of it, viz., the reeve and six councillors, with authority to bind the whole body: 
“The powers of the municipality shall be exercised by the council thereof.” 
There is no such thing as a general meeting or any other method of managing 
the affairs of the corporation or ascertaining the corporate will. The seal is 
therefore a matter oi form and not of substance. It may bind the corporation 
as being affixed by jH-rsons authorised to act for the corporation, but is only a 
formal act.

And Gwynnc, J., in the same case, at p. 590, said:—

I

;

J
In The Mayor of Ludlow v. Charlton, 6 M. & W. 815, to an action for rent 

payable under a demise by deed, executed under the corporate seal of the 
plaintiffs, the defendant pleaded a set-off, whereby he claimed to be allowed a 
sum of money alleged and proved to have been expended by him under a 
parol contract contained in a resolution passed at a corporate meeting, and 
entered in the books of the corporation. The Court of Exchequer in that case 
held that, notwithstanding the defendant had executed the work, he could not 
set-off the amount so expended, the contract not having been under the 
corporate seal. It cannot be denied that the Court of Exchequer in that case, 
which was decided in 1840, were of opinion that the exceptions of the general 
common law rule that corporations can contract only under their common seal,

I,
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are to be limited to cases of urgent necessity, where, in fact, to hold the common 
law rule applicable would occasion very great inconvenience or tend to defeat 
the object for which the corporation was created. The Court, however, in 
delivering judgment, say:—“The seal is required as authenticating the con
currence of the whole body corporate.”

That is the principle upon which the common law rule is founded. They 
go on, however, to say, and to lay down principles which might reasonably 
be construed as affording good foundation for future exceptions, as follows:— 
“If the legislature in erecting a body corporate invest any member of it, either 
expressly or impliedly, with authority to bind the whole body by his mere 
signature, or otherwise, then undoubtedly the adding of a seal would be matter 
purely of form and not of sulwtance. Every one becoming a member of such a 
corporation knows that he is liable to lx* bound in his corporate character by 
such an act, and persons dealing with the corporation know that by such an 
act the body will be hound. But in other cases the seal is the only authentic 
evidence of what the cor|M>rution has done or agreed to do. The resolution 
of a meeting, however numerously attended, is after all not the act of the 
whole body. Every mendier knows he is hound by what is done under the 
cor|K>rate seal and by nothing else.”

In referring to the Manitoba Act, under which that case was 
decided, and as to the necessity of a by-law where the Act does 
not specifically require one, Gwynne, J., at ]>. 017, said:—

By the 111th section of 47 Viet., eh. 11, entitled “an Act to revise and 
amend the Acts relating to Municipalities,” passed on the 29th April, 1884, the 
same provision is made in the following language:— “In every city, town or 
local municipality, the council may pass by-laws for such municipalities in 
relation to (among other things enumerated) mads and bridges, and the 
construction and maintenance of roads and bridges, wholly within the munici
pality, provided that, etc.,” as in the identical language of the 20th section of 
the Act of 1881, above quoted.

Now, it has been argued that as these sections authorised the municipal 
councils to exercise their jurisdiction over roads and bridges by by-laws, 
they arc precluded from exercising their jurisdiction otherwise than by a by
law, and so that no road or bridge could be repaired or made fit to be travelled 
on unless a by-law' should lx* first passed for the purpose. The answer to this 
contention is to be found in the language of Turner, L.J., in Wilson v. West 
Hartlepool, 11 Jur. N.S. 126, quoted above. Affirmative words in a statute 
saying that a thing may be done in one way do not constitute a prohibition to 
its being done in any other way. The word “may” in the section of the 
Manitoba Act enacting that the councils may puss by-laws, etc., in relation 
to the several purposes mentioned in the Act is by the Manitoba Interpretation 
Act, to be construed as permissive only, not as imperative. Although, there
fore, a by-law is a mode by which councils may exercise their jurisdiction over 
bridges and roads within the municipality, still there is nothing in the above 
acts affecting municipalities in Manitoba which prohibits the councils from 
exercising their jurisdiction in any other way.

If a by-law is not necessary, ami if, when the legislature has 
invested the council with the power of making contracts, and they 
have done so by resolution which is entered in the minutes of the
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council and scaled with the seal of the corporation, then, in the 
words of Rolph, B., in The Mayor of Ludlow v. Charlton, 2 M. & W. 
815, “the ad<ling a seal would Ik* a matter purely of form and not 
of substance.”

Although the letter in this case, agreeing to the offer of the 
plaintiffs, was under seal, it was contended by counsel for the 
defendant that the city clerk liad no jxiwer to add the seal, and 
they referred to the procedure by law of the council, giving the 
duties of the various officials, which provided (amongst other 
things) that the city clerk should have charge of the seal of the 
corporation and only attach the same to any document on the order 
of the council, or as required by law.

I am of the opinion that, when the council passed the resolution 
they did, they thereby impliedly gave the clerk the authority to 
fix the seal on a contract in the words of that resolution; or if not 
and if such a contract by law required the seal, that the words of 
the by-law would give him authority to place it upon this letter.

The conditions stated in the letter have been fulfilled, as I 
have already stated, the Local Government Board gave their 
consent and the burgesses of the city by a majority voted for the 
by-law.

The fact that the by-law was not passed at its third reading, 
in my opinion, has no effect upon this transaction. The only 
object in passing the by-law, apart from the provision in the 
resolution of the council, was for the purpose of paying for this 
land.

In the Waterous Engine Works Co. v. Town of Palmerston, 
21 Can. S.C.R. 556, at p. 575, Gwynne, J., in referring to the 
question of payment, said :—

Of course, if it be necessary for the corporation to raise money by a rate 
to pay for the thing contracted for by a municipal corporation, that must be 
done by the exercise by the council of their legislative power, that is to say, 
by a by-law, but such a by-law might be passed as well after as before the 
execution of the contract, and if the corporation had funds to pay for the thing 
contracted for, without im|x»sing a rate to pay for it, such a by-law would be 
unnecessary. Now, it sufficiently appears in evidence, I think, that the 
defendants at one time had control of funds sufficient to have enabled them to 
pay for the engine built for them by the plaintiffs, which funds, however, they 
seem to have misapplied to other purposes under circumstances, however, 
which make them responsible to replace the funds so misapplied ; but whether 
the corporation had funds or not when the contract was signed, or would be in 
funds to pay for the thing contracted for in the terms of the contract when it



35 D.L.R.] Dominion Law Reports. 393

should be fulfilled by the plaintiffs, does not raise a point affecting the validity 
of a contract entered into under the corporate seul in res|>eet of a matter for 
which they had power to contract.

In this case the council had already provided for fund* for 
the purchase1 of an incinerator. In a report to the city, I adore the 
by-law in this case was introduced, the city commissioner stated 
as follows:—

With further reference to the resolution passed by the council at their 
meeting held on April 10, accepting the offer made by Bence, Stevenson & 
McLorg to stdl to the city the property known as lots 17 to 27, both inclusive, 
block 6, plan 10, as a site for an incinerator, it will now be necessary that 
application be made to the Local ( lovermnent Board for permission to borrow 
an additional sum of $90,000 made up as set out below, and it will also be 
necessary to submit a by-law or by-laws to the burgesses covering this exjiend-

Aniount of amended tender of Messrs. Hcenan & Froude to erect an 
incinerator (original tender $08,100) $69,400; add for estimated increase in 
price of material, etc., $0,720; flotation expenses, $13,880; total cost of building 
incinerator plant, etc., $90,000; cost of site for incinerator, stores, stables, 
and material yard, $00,000; contingencies, $10,000; total, $100,000; less 
amount already authorized by by-law No. 023, $7().0(K); total extra expendi
ture required to be passed by Ix>cal Government Board and burgesses, $90.000.

Attached hereto is the solicitor's opinion as to the advisibility of sub
mitting to the burgesses one or more by-laws.

It is recommended that the city solicitor be instructed to forward the 
necessary application to the Local Government Board for ix-nnission to borrow 
the above amount ami that the solicitor ami city clerk be instructed to take 
the necessary steps provided for in the City Act to obtain the approval 
or disapproval of the burgesses to the proposed expenditure.

So that the council had the means of paying for the land if they 
wished to use the authority granted them by by-law 023.

The only other questions raised at the trial were that Renee, 
Stevenson & McLorg did not have authority to act for Mrs. Rut 1er.

I think that the evidence shews that they did have such 
authority, and she has certainly approved of what they did by 
signing a transfer to the city for her interest in this property.

Some question was also raised as to the title to Judge McLorg’s 
poition of the property. This was all straightened out before the 
trial and title which the plaintiffs offer the defendants is a perfectly 
good title.

Under all circumstances of the case, I think the defendants are 
bound by the agreement which they entered into, and that the 
plaintiffs are entitled to specific performance of that agreement.

Judgment for plaintiffs.

SASK.

8. C.

Butler
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Saskatoon.

Xewlunds, J.
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N. S. REX v. MOORE.
u C Nova Scotia Supreme Court, Longlcy and iJrysdale, JJ, Ritchie, E.J., and

Harris and Chisholm, JJ. March 10, 1917.

Intoxicating liquors (§ II! K — 94)—Second and subsequent offences 
—Additional penalties.

The additional punishment provided by see. 24 of the Nova Scotia 
Tern iterance Act. 1910, as amended by N.8. Laws, 1911, eh. 33, for 
“each subsequent conviction" after conviction for the first offence, 
applies only to an offence of the same kind: selling liquor in contraven
tion of the Act is a distinct offence from that of keeping for sale, and 
a prior conviction for selling will not support a conviction with a penalty 
as for a second or subsequent offence of keeping for sale.

\R. v. Lyons, 10 Can. (>. Cas. 133, Ex parte Doherty, 1 Can. Cr. Cas. 
N4, 33 N.B.lt. 15, referred to.)

Statement. Appeal from the judgment of Sir Wallace Graham, C.J., 
allowing a writ of certiorari for the purpose of quashing a summary 
conviction for keeping intoxicating liquor for sale, made as for a 
second offence. There was a previous conviction for having sold 
and the ground upon which the writ was allowed was that the 
offence of keeping liquor for sale was one of a different descrip
tion from that of selling and that the Act required a stiict con
struction, and that in the section of the Act each subsequent 
conviction must be read, “conviction of an offence of the same 
description as the previous conviction.”

IT. E. Iioscoe, K.C., for appellant; //. IT. Songster, K.C., for 
respondent.

The judgment of the Court was delivered by 
Harris,J. Harris, J.:—The learned Chief Justice allowed an applica

tion for a writ of certiorari to remove into this Court a conviction 
under the Nova Scotia Temperance Act. The conviction was for 
unlawfully keeping for sale intoxicating liquor and was for a second 
offence against Part I. of the Act, the conviction alleging that 
the previous conviction was for having unlawfully sold intoxi
cating liquor.

The question is whether, under sec. 24 of the Act, a person is 
punishable as for a second or subsequent offence when the offences 
are not the same. Under sec. 24 of the Act, as amended by ch. 
33 of the Acts of 1911, it is provided as follows :—

“24. Everyone who, by himself, his clerk, servant or agent, 
directly or indirectly, or on any pretence or on any device, in 
violation of Part I. of this Act, keeps for sale, sells or barters, 
or in consideration of the purchase of any other property, or for 
any other consideration, gives to any other person any intoxi
cating liquor, shall on summary conviction be liable to a pen-
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ally for the first offence of not less tlian fifty dollars, or Im
prisonment for a term not exceeding one month, with or with 
out hard labour; and on each subsequent conviction he shall be 
liable to imprisonment for three months with or without hard 
labour.”

The Act is to be strictly construed, and I have no doubt what
ever that this section is to be read as referring to a subsequent 
conviction for the same offence. There are separate and dist inct 
offences.

It is quite possible for a man to be guilty of selling liquor who 
never kept it for sale. If a man kept liquor for his own use and 
was induced by a friend to sell him a bottle to be used medicinally 
he would be guilty of selling, but he could not 1m- said to have 
kept liquor for sale. So also a man who had imported and kept 
liquoi* on his premises for the purpose of selling might be con
victed although he had not yet sold any of the liquor. That 
selling and keeping for sale are separate and distinct offences is, 
I think, perfectly obvious and it had been so decided in more than 
one case under similar statutes: R. v. Lyons, 10 Can. Cr. Cas. 
133; Ex parte Doherty, 1 Can. Cr. Cas. 81, 33 N.B.R. 15.

The contention of counsel for the appellant is that sec. 24 is 
to be read as authorizing a conviction as for a second or subsequent 
offence where the accused has been previously convicted of any of 
the three or four offences dealt with in this section. If the legis
lature intended this it could easily have used language which 
would have been capable of that construction. The language 
of the section cannot, in my opinion, be so construed.

It is significant that in framing the Nova Scotia Temperance 
Act, sec. 127 of the Canada Temperance Act was copied almost 
verbatim, but sec. 128 of the latter Act, which would liave ob
viated the difficulty which arises here, was omitted.

We were asked by Mr. Hoscoe, K.C., on belialf of the inform
ant, to deal finally with the matter, and to do so will save the 
expense of a separate motion to quash the conviction.

The appeal will be dismissed and the conviction quashed with 
costs of the appeal anti of the motion before the Chief Justice.

N. S.
S. C. 
Hex

IlnrriH, J.

Conviction quashed.
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ALTA. STRONG & DOWLER v. HEUER.

« C Alberta Supreme Court, Harvey, C.J., and Stuart, Heel-, and Simmons, JJ.
April 20, 1917.

Hale ($ I B—5)—Grain—Delivery—1“Buyer’s option.”
In a sale of grain deliverable at the “buyer’s option,” the seller is

under no duty to procure ears for loading the grain before the option
had been exercised.

[The Canada Grain Act (1912, ch. 27, sec. 190); The Sales of Goods
Act (Alta.), sec. 20, considered.)

Statement. Appeal by plaintiffs from the judgment of Ives, J., dismissing 
their action for breach of contract. Affirmed.

C. F. Adams, for appellant; A. M. Sinclair, for respondent.
The judgment of the Court was delivered by 

Harvey, c J. Harvey, C. J.:—The plaintiffs, who are grain merchants, 
entered into an agreement with the defendant to purchase a 
quantity of wheat. The agreement was in writing, and is in the 
following terms:—

I, II. Heuer, do hereby sell and agree to deliver to Strong A Dow 1er. 
of Calgary, or their agent. at Dutchess Station, in the Province of Alta.. 
Iietween November 10, 1915, and December 30, 1915, buyer's option, 3,000 
bushels of good, sound, dry, and merchantable wheat, for which I am to 
receive 99c. (less 1c. |ier bu. comm.) per bushel, basis No. 1, basis in 
store Ft. William or Port Arthur, Ont., said wheat living now in my |««ses
sion and free from incumbrance and located So. \.. 20-23-14, No. W. 22- 
23-14. No. E. 22-23-14.

Should the wheat I deliver lie of any other grade than No. 1, 1 agree 
to accept the spread between grades existing on day of insfiection.

And I furthermore agree that, in case of default in the delivery of the 
grain as stipulated above, or by such dates ns buyer may extend the time 
of expiration of this contract, to pay as liquidated damages the difference 
between the price as above stipulated and the market value of same grain 
and grade on date this contract is closed by the buyer, together with all 
moneys paid on account hereof.

And I do furthermore acknowledge the receipt of $5 as part payment 
on account of this sale, and confirm this contract ns above nanus 1, and to 
secure the due performance hereof do hereby grant to Strong & Dowler a 
lien U|M)n the said grain and the right to jx«session thereof u|xm my default 
in the delivery of the same or any part thereof as hereby agreed. Provided 
that such taking |««session shall not be a release of any liability on my part 
for |wyment of such liquidated damag<*s.

Witness my hand, this 16th day of Nov., 1915.
Witness, (Hgd.) F. G. Davis. (Sgd.) H. Heuer.

On the same day the parties entered into an agreement for the 
purchase and sale of 1,000 bushels of oats at 37% cents per bushel 
on the same general terms.

On December 3, defendant notified plaintiffs’ agent at Bassano 
that he was unable to secure cars for that month’s delivery, and
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asking what was lx»st to lx* done. As far as the evidence goes no 
reply was made to this letter. Defendant applied for a car on 
December 0, hut there being a shortage, no car was allotted to him 
during that month, and on January 3, he again wrote to the agent 
stating that he had l>ecn unable to fulfil the contract on account 
of the ear shortage, though he had had teams engaged to haul the 
grain, and returned the $6 advanced on the contracts. On 
January 8, the agent replied that the car shortage was now over, 
and «‘questing him to ship the grain immediately to Calgary. 
The defendant did not subsequently ship the grain, and the 
plaintiffs sued for damages. The case came on for trial k-fore 
Ives, J., without a jury. The plaintiffs proved the facts above 
set out and the defendant moved for a dismissal of the action 
which was granted. The plaintiffs now appeal.

The main contention of the appellants is that it was the duty 
of the defendant to procure cars and load the grain in such cars for 
them since they could not do it themselves.

The Canada Grain Act provides that an applicant may order 
a car (sec. 190) and an applicant is defined as “any jierson who 
owns grain for shipment in car lots, or who is an operator of any 
elevator” (sec. 2). It also provides that the application may 
k* made by the applicant, or his agent duly authorized, and 
imposes a penalty on anyone not an agent duly authorized in 
writing who obtains the placing of the applicant's name on the 
order Ixxik for cars.

It is arguable, therefore, that, if the plaintiffs were not the 
owners of this grain,they could not take advantage of the pro
visions of the Act, and in cast* of a ear shortage, such as existed 
in this case, it would have Ixrn impossible for them to secure cars.

On the other hand, if they had k*come the owners of the grain 
in question, they, and not tin* defendant, would have the right to 
obtain the cars. The agmunent purports to sell the grain which 
is to lx1 delivered at a future time. It refers to certain specific 
grain which, at the time of the agreement, was located on the land 
described.

It is provided by sec. 20 of the Sales of Goods Act,that,primâ 
facie, when there is an unconditional contract for the sale of 
six'cific goods in a deliverable state, the property passes when the 
contract is made, though the time of delivery is postponed, but if

ALTA.

8. C.

Strong 
& Dow LB*

Heubr.

Harvey. C.J.



398

ALTA.

8. C.
Strong 

& Dowler

Heuer.

Dominion Law Reports. (35 D.L.R.

sometliing lias to lx> done, such as measuring, etc., to ascertain the 
specific goods, the property does not pass until that is done and 
notice given to the buyer.

It is evident, therefore, that whether the buyer or the seller 
has the right to obtain a car depends on circumstances which may 
vary from case to case, and in the present case the evidence is 
not sufficient to show whether the grain sold was all the grain the 
defendant had of the kinds specified, or whether it had to Ik* taken 
out of a larger amount and consequently whether the property 
passed at the time of the sale or not.

There is no doubt, however, that the plaintiffs could have 
ordered the car as the agent of the defendant if they had taken his 
written authority to do so, so that it was quite within their power 
to protect themselves in this respect.

By reason of the new law created by the Canada Grain Act, 
and the social conditions existing, I am of opinion that the 
decision in Marshall v. Jamieson (1877), 42 U.C. Q.B. 115, cannot 
lie considered of much value as an authority.

In that case grain was sold under a contract, the terms of 
which were f.o.b., without more, and it was held, that while that 
imposed the duty of putting the grain on board the cars free of 
expense to the buyer, it was yet the duty of the buyer to provide 
the cars to receive it.

It may well lx* that under some contracts the obligation would 
be on the seller to procure the cars, csjiccially having regard to the 
provisions of the Canada Grain Act, but the question is whether 
that was his duty under the present contracts, and whether even 
if it were he was required to do so until directed by the plaintiffs.

The plaintiffs had no representative at the place of delivery, 
and there were no facilities there for receiving or storing grain. 
It would therefore lx* reasonable to suppose that, although the 
contract does not call for delivery in cars, yet it was within the 
contemplation of the parties that this grain would lie delivered 
upon cars, and if it were shewn that the seller was the only person 
who had the right to obtain the cars and there were nothing more 
it might be reasonable to think that it was intended that the 
seller should obtain the cars.

But there is much more. The trial Judge, quite properly, 
I think, attached much iiiqrortancc to the words “buyer’s option” 
used in the contract. He states that counsel agreed that that
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term gave the buyer the right to call for delivery on any date ALTA‘ 
between November Hi and December 30. S. C.

In “Words and Phrases,” vol. 1, p. 929, it is stated that Strong 
‘“Buyer’s option’, as used in an order to buy stock on a 60-days’ & Bowler 
buyer’s option, means with a right on the part of the purchaser to Hecer. 
take and pay for it at any time within 60 days if he chooses,” and Harvey.c.j. 
a Massachusetts cast1 is given as authority.

In Gath v. Lees (1864), 3 H. & C. 558, there was a contract for 
purchase of cotton “to lie delivered at seller’s option in August or 
September.” The invoice was to !>e dr*ted from date of notice of 
the cotton being ready for delivery, and payment to be made 
within 10 days from date of invoice. The seller gave notice in 
August that the cotton was ready for delivery, but did not deliver 
it.

It was held that that was a good ground for refusing to accept 
afterwards. Appellant’s counsel contends that, under the con
tract, if the defendant had shipped at any time between November 
17 and December 30, plaintiffs would have l>een bound to accept.
It is well enough to take this position upon this case, but it is clear 
that such a contention gives no effect whatever to the buyer’s 
option, but in fact gives the option to the seller. Whether the 
buyer’s option goes further or not it is unnecessary to consider, 
but it quite clearly is an option to sa> at what time within the 
period specified he will have the grain delivered.

If the defendant attempted to deliver without the buyer 
having exercised the option he might well l>e met by a refusal 
to accept.

It is perfectly reasonable for the buyers to protect themselves 
in this way, for it might lx; most inconvenient for them to have the 
grain delivered at certain times, but it also makes it quite im
possible to expect the seller to obtain the cars, for he can only 
obtain them in accordance with the regulations of the Act, and 
must load them within 24 hours after they are ready for him, 
which might lie at a time when the buyer would lx- unwilling to 
accept. The plaintiffs never did extend the time for delivery 
of the grain and did not, until January 8, after notification that the 
grain could not be delivered, indicate any time for delivery.

Even if it is not a matter of common knowledge it is apparent 
from the provisions of the Grain Act, and the terms used in these
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ALTA. contracts, that Fort William or Port Arthur are the common
8. C. points for shipment of grain from this province, hut it is plain, of

Strong course, that all grain would not lie sent to these points. The
* Howler putting of grain in the cars is only one step towards getting it to

Her eh. the place desired. The grain must lie consigned to some place.
Harvey, C.J. The seller has no interest whatever in that, ami until the buyer 

indicates, either by the terms of the contract or otherwise, how he 
wishes it consigned, in cases such as the present when he has no 
representative to take delivery and direct the consignment, it 
would not lie reasonable to suppose it was intended that the grain 
should be put on the cars by the seller.

Hut it is said that the defendant, as his acts and letters shew, 
considered that it was his duty to put the grain on the cars and 
acted on that view.

If the conduct of the defendant in this respect had l>een relied 
on by the plaintiffs to their prejudice, it ap]MNirs to me that some 
importance might be attached to that fact, but otherwise 1 fail to 
see why any effect should Ik* given to it, and there is no suggestion 
of any prejudice. I am of opinion, therefore, that the plaintiffs 
cannot succeed, both because they never exercised their option 
by requesting delivery as the contract gave them the right to do, 
and because they were never ready to receive delivery, not having 
the facilities to accept delivery.

1 would accordingly dismiss the appeal with costs.
-------- Appeal dismissed.

ALTA. STRONG A DOWLER v. LAHD.

8. C. Alberta Supreme Court, Appellate Division, Hareey, C.J., Stuart and Beck, JJ.
April gO. 1917.

Sale ($ 113—5)—drain—Delivery — Time and place—Duty as 
to cars—Tender—Repudiation for non-acceptance—New trial— 
Newly discot'ered eiidence.J—Api>eal by plaintiff, and application 
for new trial, in an action for breach of contract. Dismissed.

C. F. Adams, for appellant ; G. L. Fraser, for respondent.
The judgment of the Court was delivered by
Harvey, C.J.:—The contracts in this case are in the same 

general terms as in the case of the same plaintiffs against Heucr, 
35 D.L.R. 396, but the facts are quite different.

They were dated September 27, 1915, and the time for delivery 
in one was between October 1, and December 1, and in the other 
the days of October and December were left blank.
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The place of delivery was Suffield Station, at which point the 
representative of the plaintiffs, through whom the contract was 
made, had his place of business and where there were elevators 
and other facilities for receiving and storing grain.

The only conflict in testimony is between this representative 
and the defendant, and the trial Judge, basing his reasons partly 
on the demeanour of the witnesses, accepts the evidence of the 
defendant.

The defendant was asked regarding the making of the con
tract. “What was said about the cars?” and his answer % 
“Mr. Miller told me that he would In* in Suffield and have a 
loader there and look after it there.”

On Noveml>er 22, 1915, the plaintiffs wrote defendant in the 
following terms:—
Mr. John Lahd, Now 22, 1915.

Tri|xila. Alt».
We hold contracte dated September 27. 1915, for l.(KK) bushels wheat 

at Mlie. basis in store Fort William and 2,000 bushels oats at 33?y. basis 
in store Fort William for shipments on or before December 1. As the time 
is close at hand for these shipments to be made, we are writing asking you 
to advise us just when you expect the cars to Ik* loaded. Parties to whom 
we have sold this grain are asking us for the same information and we must 
look to our customers to get this advice. Ix*t us hear from you by return 
mail. Strum; & Dowlek.

About the Itcginning of December, according to defendant’s 
evidence, having part of the grain stored at Suffield Station he 
brought in, in wagons, approximately, enough to make up the 
remainder and went to Mr. Miller, plaintiff's agent, and told him 
he had the grain there for delivery, but that Mr. Miller refused 
to have anything to do with it until it was on a car. Mr. Miller 
distinctly denies that any such interview’ ever took place, but 
in view of the trial Judge's finding and his reasons therefor, I 
think we must accept the defendant’s statement as the true one.

Defendant said all he had to do with the grain was to bring 
it in to Suffield and reminded Mr. Miller of the arrangement 
that he was to load it in the cars. Defendant made no furthei 
effort to deliver and sold the grain elsewhere.

I am of opinion that Miller’s refusal to accept delivery on the 
ground upon which it was based justified the defendant in treat
ing it as a repudiation of the contract as he did. Miller’s in
tention at the time of the making of the contract had been to have

ALTA.

8. C
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a portable elevator. By reason of expense or otherwise his plan 
had failed, hut he had made arrangements at an elevator for 
receiving and storing grain delivered under contract until it 
could be loaded.

He, however, made no suggestion to defendant to put his 
grain in the elevator nor did he offer any objection that he had 
not sufficient notice of the delivery. The objection he made was 
one which cast on the defendant the obligation of obtaining and 
loading the cars. For the reasons given in the Heuer case, 35 
D.L.R. 396, I am of opinion that the first obligation was not on 
the defendant, and the second clearly was not by reason of the 
arrangement made when the contract was entered into.

The objection was, therefore, one which plaintiffs were not 
entitled to make and the defendant had a right to consider that 
it discharged him from his obligation.

The plaintiffs also apply for a new trial on the ground of the 
discovery of new evidence. The defendant at the trial fixed 
the time at which he told Miller he had the grain ready for 
delivery by memory as about the first of December, but before 
that date, but declined to l>e positive, stating that he had weighed 
the loads he had that day and the tickets would shew the exact 
day.

The trial Judge, Greene, J., accepts the evidence as being 
the last week in November and finds that the defendant made a 
good and sufficient tender within the time stipulated by the con
tract. The evidence which it is proposed to give on a new trial 
is that furnished by the weigh tickets which it is stated are dated 
from 11th to 17th Decemlier.

Now, whether the tender was in fact before or after December 
1, is, in my opinion, of no consequence whatever. If after, it 
may l>e that the plaintiffs would have rejected the grain as too 
late, but far from wanting to do that they wrote several letters 
after that date demanding the fulfilment of the contract.

It is urged, however, that this would shew that the evidence of 
the defendant should not l>e accepted in preference to that of 
Miller l>ecause in this respect he had stated what was not true.

The fact is, however, tliat in giving his testimony the defend
ant distinctly declined to be positive about the date, so that it is 
hard to see how the fact of his memory not enabling him to state,
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a year after the event, the exact time within 2 weeks, when lie 
did refer to the facts which would settle the point with certainty, 
could have any effect on the trial Judge in estimating the honesty 
of his evidence generally.

In my opinion, therefore, both the ap]X‘al and the applica
tion for a new trial should In* dismissed with costs.

Appeal dismissed.

REX v. REGINA TRADING Co.
Saskatchewan Su/ire me Court, Neu'lands, Lamont and Brown, J J 

March 10, 1917

Limitation (§ II F—60)—Prosecutions under Adulteration Act (Can.).
The time for laying an information for an offence punishable on sum

mary conviction under the Adulteration Act, R.8.C. 1906, ch. 133, is 
two years under sec. 50 of that Act and sec. 135 of the Inland Revenue 
Act, which it makes applicable; sec. 1142 of the Cr. Code does not apply.

Case stated for the opinion of the Supreme ( ourt by the Police; 
Magistrate of the city of Regina on the question whether the time 
within which an information can lie laid under the Adulteration 
Act, ch. 133, R.8.C. 1906, is six months, as provided by sec. 1142 
of the Criminal Code for cases as to which “no time is specially 
limited,” or w’hethcr sec. 135 of the Inland Revenue Act. applies. 

//. V. Bigelow, K.C., for the Crown.
J. F. Frame, K.C., for defendant company.
Newlands, J.:—Section 50 of the Adulteration Act provides:— 

“Every penalty imposed under this Act may lie enforced 
and dealt with as if inqxiscd under the Inland Revenue Act.” 
If the penalty in question had lieen imposed under the Inland 

Revenue Act, then, by see. 135 (R.S.C. 1906, ch. 51), any informa
tion or complaint with respect thereto, whenever the prosecu
tion, suit or proceeding was instituted under part XV. of the 
Criminal Code, as it was in this case, could lie laid or made xvithing 
two years of the time when the matter of the information or com
plaint arose.

The information is laid to enforce the penalty; the time within 
which it can lie laid must, therefore, lx1 taken into consideration, 
because, if the information is laid too late, the penalty imposed 
could not lie enforced. I am, therefore, of the opinion that the 
words “may lie enforced and dealt with as if imposed under the 
Inland Revenue Act” means, amongst other things, that the 
penalty may be enforced within the time |x*nalties imposed by 
the Inland Revenue Act can lie enforced, and that, therefore,
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the information in this caw* was not barred by sec. 1142 Criminal 
(’ode, but that it was laid in time.

The question asked should lie answered in the negative and 
the matter referred back to the magistrate to deride the east1 on 
the merits.

Brown, J., concurred with Newlands, J.
Lamont, J.:—The question to be decided in this case is: Can 

an action for an offence under the Adulteration Act, ch. 133, 
R.S.C. 1900, lie laid within two years of the commission of the 
offence, as provided by sec. 135 of the Inland Revenue Act, or 
must it be laid within six months after lieing committed?

Sections 49 and 50 of the Adulteration Act are as follows:— 
“49. The provisions of the Inland Revenue Act, whether 

enacted with sjxrial reference to any particular business or 
trade, or with general reference to the collection of the revenue, 
or the prevention, detection or punishment of fraud or neglect 
in relation thereto, shall extend, apply and l>e construed and 
shall have effect with reference to this Act, as if they had 
lieen enacted with special reference to the matters and things 
herein provided for.

“50. Every jxmalty imposed under this Act may lie en
forced and dealt with as if imposed under the Inland Revenue 
Act.”
Section 135 of the Inland Revenue Act, which enacted that 

a prosecution may lie entered within two years of the time when 
the matter of the complaint arose, is, in my opinion, a provision 
which has reference to the “punishment” of fraud. In order to 
punish a person for an offence, an information must lx1 laid; 
whether or not it is laid in time will determine the question whether 
or not the accused can lx; punished. It seems to me, therefore, 
to follow that a provision fixing the time within which an informa
tion can lie laid is a provision which has reference to punishment.

I am, therefore, of opinion that the information in this case 
was laid in time. Judgment for the Crown.

J. C. GROENDYKE Co. ?. THE KING.
Exchequer Court of Canada, Sir Walter Ctmelx, J. June 14, 1917. 

CUHTOMH (§ I— 5)— PrIHON-MADE GOODS.
Item 1200, Schedule C, of the Customs tariff (Can. Stat. 1007, ch. 11), 

prohibiting the ini|M>rtation of “Goods manufactured in whole or in part 
by prison labour,” applies to goods similar in character to the prison- 
made goods, if sought to be imported by one having at any time a con
tract to purchase prison-made goods.
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Petition of right filed on behalf of the J. C. Groendyke Com
pany, having its head office at No. 8 South Dearborn St., Chicago.

H. R. Hall, for suppliants; W\ I). Hogg, for the Crown.
Cassels, J.:—The allegations in the Petition of Right are, 

that in or al>out the month of June, 1914, the said Groendyke 
company, for its sole use and lienefit, entered into negotiations 
with Mr. Green, who represented the Saskatchewan Grain Growers 
Association, for the sale of 300 tons of binder twine, with an option 
to increase the said sale by 450 tons more—all of which twine 
was to Im* manufactured and produced by the .said Groendyke 
company at Miamsbury.

The allegation is that in pursuance of the said contract, the 
said Groendyke company causal to lx- shipped to the order of the 
Saskatchewan Grain Growers Assoc. 15 cars of the said binder 
twine so manufactured by them at Miamsbury as aforesaid con
taining 527,750 lbs., which in or alxmt the month of July, 1914, 
entered the Province of Saskatchewan.

Par. 9 of the petition of right reads as follows:—
That on or about the 19th day of August. 1914, the Commissioner of 

Customs notified the said Groendyke company that tin- inspector of customs, 
Port of Preventive Service, having re|H»rted on the 3rd day of August. 1914. 
that the following facts have been asrertuined u|K>n ins|iection, namely, that 
since the first of June, 1914, the said Groendyke company exported to Canada 
15 ears of hinder twine, containing about 527,750 |hmumIs, valued at $48,289, 
more or less, anil the following charges for infraction of the customs laws 
having Ix-cn made against said Groendyke company, namely, that the said 
goods were ini|>orted into Canada contrary to law, the same being prohibited 
imjtortation (item 1200, schedule ‘‘C,” Customs Tariff), wherefore the said 
Groendyke company was given notice that if such seizure or charges Im* 
maintained the said gissls or moneys, if accepted on deiswit in respect thereof, 
become liable to forfeiture and each party concerned in such infraction of 
the law subject to |K-nalties under the provisions thereof.

The petition further alleges that in or alxmt the month of 
August, 1914, the Commissioner of Customs released the said 
15 cars of twine, and received a deposit from the said Groendyke 
company of $2,500 which was accepted by the said Commissioner 
of Customs in lieu of the said 15 cars of twine.

The 17th, 18th and 19th paragraphs of the said petition, 
read as follows:—

17. That under and by virtue of a certain notice bearing date on or about 
December, 1915, the Commissioner of Customs, pursuant to sec. 177 of the 
Customs Act, notified the said Groendyke company that said de|Mieit of $2,500 
made in this matter remained forfeited to the Crown.

18. That pursuant to sec. 178 of the Customs Act the said Groendyke
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company duly gave notice in writing that such decision to forfeit the said sum 
of $2,000 would not be accepted and respectfully requested the Honourable 
the Minister of Customs, pursuant to sec. 179 of the Customs Act, to refer 
the matter to the Court.

19. That under and by virtue of a certain notice bearing date January 
13, 1915 (1916 intended), the Commissioner of Customs notified the Gruen- 
dyke company that the Honourable the Minister of Customs declined to 
refer the matter in question in this petition to the Exchequer Court.

Item 120(1 of schedule “C” of the Customs Tariff, as contained 
in ch. 11 of the Statutes of Canada of 1007, is as follows:—

Goods manufactured or produced wholly or in part by prison labour, or 
which have been made within or in connection with any prison, jail or peni
tentiary; also goods similar in character to those produced in such institutions 
when sold or offered for sale by any ix-rson, firm or corporation, having a 
contract for the manufacture of such articles in such institutions or by any 
agent of such iterson, firm or corporation, or when such goods were originally 
purchased from or transferred by any such contractor.

Bv sec. 11 of the said Customs Tariff Act of 1907 it is pro
vided as follows:—

The im|H»rtation into Canada of any goods enumerated, described or 
referred to in schedule “C” to this Act is prohibited; and any such goods 
imported shall thereby become forfeited to the Crown and shall be destroyed 
or otherwise dealt with as the Minister of Customs directs; and any person 
importing any such prohibited goods or causing or |>ennitting them to be 
imported, shall for each offence incur a penalty not exceeding $200.

It is contended by the petitioner that it has not Urn proved 
that the goods which were seized had been manufactured by prison 
labour.

The contention, however, on the part of the Crown is that 
under this provision, item 1200 of schedule “C” of the Customs 
Tariff, that if “goods similar in character to those produced in 
such institutions when sold or offered for sale by any person, 
firm or corporation, having a contract for the manufacture of 
such articles in such institutions or by any agent of such person, 
firm or corporation ” whether the goods were imported into Canada 
or not, would bring the importing company within the provisions 
of the statute.

Mr. Hall, acting for the petitioner, in his elaborate and able 
argument conceded that if the Groendyke company, through their 
agent, had contracted for binder twine similar in character, al
though such binder twine so manufactured was not the binder 
twine shipped to Canada, nevertheless the petitioner would come 
within the meaning pf this particular provision.

I apprehend tliat the provision is intended to prohibit any
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person, firm or corporation, who had at any time a contract by 
themselves or by their agent for prison-made twine, whether such 
twine were sold in the United States or shipped to Canada, 
sending any such goods similar to those produced in such institu
tions into Canada.

It would lx* extremely difficult if not impossible to prove 
that the particular twine brought into Canada had lx*on manu
factured by prison labour; and, therefore, to guar<l against ai 
such importation no doubt the provisions of this section were 
enacted.

VAN.

Ex. e.
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« w-u. J.

I have not the slightest doubt that the (Iroendvke company, 
acting through their agent, Mr. Groendyke, had a contract for 
the manufacture of binder twine with the prison authorities. It 
would appear from the contract filed that Groendyke was an agent 
for the prison authorities. It would also appear that he had 
contracts with companies other than the Groendyke company 
for the manufacture of twine in the prison. According to his own 
evidence these contracts were procured by him, and the laln-ls of 
the various purchaser* were placed upon the twine in the prison 
warehouse, and were sent out with the representation that they 
had been manufactured by the various companies by whom they 
were ordered.

It is proved beyond question that binder twine was manu
factured for and on Ixiialf of the Groendyke company in the 
prison. They were labelled with the trade la 1x4 of the Groen
dyke company. This is conceded by Mr. Groendyke in his evi
dence. They were beyond question manufactured for the Groen
dyke company in the prison, and at the direction of Groendyke 
were labelled with the trade label of the Groendyke company, 
and no doubt were paid for by the Groendyke company.

Moreover, Mr. Kirk gives evidence of his visit to the Michigan 
State Prison at Jackson, Michigan. He gives detailed evidence 
of what was taking place—shew's that the balls of twine wrere 
being put into bags, and these bags had stencilled on the outside 
of the bag the same mark as that placed upon the balls of twine 
similar in character “a circle ‘G’” and “Manufactured by J. C. 
Groendyke Company, Chicago.” With' the morality of this 
method of dealing I am not at present concerned.

It is admitted by Groendyke that the twine manufactured by
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the company at their own factory at Miamsbury was of a superior 
quality to prison-made twine, although similar in character to 
prison-made twine.

They deliberately placed upon the prison-made twine their 
own trademark which would enable them to represent to their 
customers that the twine had* been made by themselves at their 
own works.

The (troendyke Company is apparently composed of three 
memlxTs. Groendyke the witness was the owner of 85% of the 
shares, and his wife and son owned the remaining 15%. Groen- 
dyke was the president and manager of the company, and as such 
manager was in receipt of a salary, and in addition his share of 
whatever dividend may have been paid by the company. He 
admits he had no factory of his own. In his evidence he states, 
as follows:—

Q. la your time entirely given up to the management of the Company? 
A. No. Q. Have you any other private business of your own? A. No, I 
have nothing private. Q. Any dealings you have, in hinder twine, is for and 
on behalf of the coni|>any? A. Yes. Q. There is no question about that? 
A. Yes.

It is asking too much of the Court under the facts as proved 
in this case to conclude that this prison-made twine labelled was 
not manufactured by the prison authorities under a contract 
made by the agent of the Groendyke Company.

I think there is no question whatever that the Groendyke 
company hail obtained twine manufactured at the prison, and such 
twine was manufactured for the Groendyke company, and that 
such contract was entered into by tin* agent of the Groendyke 
company.

I think the judgment of the Minister is correct.
Were it not for the case of Julien v. The Queen, 5 Can. Ex. 238, 

decided by Burbidge, J., I would have thought that after the 
Minister had heard the parties, as provided by sec. 174 et *eq„ 
and had given his decision, it would be too late for the petitioner 
to assert his rights by petition of right. Burbidge, J., apparently, 
came to a different conclusion, and I think it only right to leave 
it to an appellate Court to say whether such decision is correct

Sec. 178 of the Customs Act (R.S.C. 1906, ch. 48) provides:— 
If the owner or claimant of the thing seized or detained, or the person 

alleged to have incurred the penalty, does not, within thirty days after being
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notified of the Minister's decision, give him notice in writing that such de
cision will not be accepted, the decision shall be final.

Supposing no notice had l>een given, could a petition of righ* 
lie after a decision which is final?

Sec. 179 provides :—
If the owner or claimant of the thing seized or detained, or the (lerson 

alleged to have incurred the penalty, within thirty days after being notified 
of the Minister’s decision, gives him notice in writing that such decision will 
not be accepted, the Minister may refer the matter to the Court.

In this particular case the Minister declined to refer the matter 
to the Court. I would have thought that his decision remained 
final. The Court could not review the decision of the Minister, 
and there is no attempt in the present case to appeal from him, 
and I would not have jurisdiction to entertain such an appeal.

In the Julien case the facts were not the same as in the pre
sent case, as I understand the property in question in that case 
was held until the final litigation. It was not the case where the 
goods were released and money deposited in lieu thereof under 
the special provisions of sec. 171 of the Customs Act. I see no 
reason why a person whose goods have been seized should not 
present a petition of right the day after such seizure, if a fiat 
therefor is granted. Moreover, the Crown might file an informa
tion to have the provisions of the Customs Act enforced, and 
also for any |)enalties that were sought. It would not lie neces
sary to await the final decision of the Minister..

The earlier clauses of the statute, namely, sec. 164, seems 
to me to apply to actions of a different character, namely, an 
action brought for illegal acts on the part of the officials of the 
Crown. The money was deposited in the case lx*fore me in August 
of 1914. No petition was presented for a fiat until the year 
1916.
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Section 172 of the Customs Act applies to the case of the money 
being so deposited. Sub-sec. 2 provides that no proceeding 
against the Crown for the recovery of any such money shall lie 
instituted unless brought within 6 months from the date of the 
deposit thereof. It seems to me that this forms a complete de
fence to the petition. The Crown has set it up as a defence, 
and I think I am l>ound by the terms of the statute, and if other
wise the petitioner were entitled to relief his petition is too late.

The petition is dismissed with costs.
Petition dismissed.
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DOMINION RADIATOR Co. v. PAYNE.
Alberta Supreme Court, Stuart. Beck, Walsh and Ives, JJ. May H, 1917.

Mechanics’ liens (I VIII—66)—Time of filino—Complete delivery— 
Continuous account—Notice.

Materials furnished or machinery installed at different times may be 
treat<^1 zm items in a continuous account for the purjiose of filing a lien 
for them under the Mechanics’ Lien Act within the time of the last 
delivery or complete installation; a failure by a sub-contractor to give 
the owner written notice of his lien, who has, in fact, had notice of the 
filing thereof, will not affect the owner’s liability under sec. 32 of the 
Mechanics’ Lien Act, Alta., for the amount owing by the owner to the 
contractor.

Appeal from a judgment in an action under the Mechanics’ 
Lien Act. Reversed.

H. F. 0. Savory, for appellant ; C. F. Adams, for respondent. 
Beck, J.:—The City of Calgary had commenced the building 

of a Children’s Shelter. After the work had progressed to some 
extent, the city, no doubt, after some preliminary inquiries, gave 
an order to Grant Bros., Ltd., a Calgary business firm, for the 
radiators and boiler required for the building. This order was 
given on July 23, 1014. The plaintiff company had a local repre
sentative resident in Calgary, one Clarke, and Grant Bros, placed 
the order with him for transmission to the company’s head office 
in Winnipeg.

Early in July, if not in June, the question of a water supply 
for the shelter was considered ; the city waterworks system did 
not extend to the building, and Nichol, Grant Bros.’ foreman, 
who conducted the negotiations between his company and the 
city, says that a well was put down at the building, having, of 
course, a pumping system in contemplation, and that this was 
done on his ow n suggestion.

It is obvious, as was stated by one of the witnesses, that you 
cannot use a system of heat radiation without a supply of water. 
It is also obvious then that at the time the city gave Grant Bros, 
the order for the radiators and boiler, it had been settled that 
the city would, within a short time, give an order for a pumping 
system ; whether it had then been settled that the order should 
go to Grant Bros, does not appear.

In due course then, and before the order for the radiators and 
Ixnler was filled, the city made inquiries of Grant Bros, as to 
the price of a suitable pumping system for the same building, 
with the result that Grant Bros, discussed t e matter with Clarke, 
the plaintiff’s Calgary representative, and that Clarke, on Sep-
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tember 28, 1914, still before the filling of the former order, wrote 
to the plaintiff's head office at Winnipeg, giving the spécifications 
of the pumping apparatus and asking for a price “ F.O.B. ( 'hildren's 
Shelter job (Calgary).”

Both Clarke and the head office, from the beginning, knew 
that the heating apparatus was for the Children’s Shelter, and 
consequently knew that the pumping apparatus was for the same 
building. The plaintiff company shipped the heating apparatus 
from Winnipeg under invoice dated October 10, 1914, and it seems 
to have arrived in Calgary somewhere alxmt Novemlier 1, 1914. 
The invoice price was: boiler, $482.71 ; radiators, $530.50. The 
pumping apparatus was shipped from Winnipeg under invoice 
dated December 19, 1914. The invoice price was $440.50.

Grant Bros, had by letter dated July 24, 1914, offered to 
furnish all labour and material and complete the plumbing and 
heating for the shelter for some $3,000 odd, and this had been 
accepted by a letter from the city engineer, subject to Grant 
Bros, agreeing to some slight change.

Grant Bros.’ offer as to the pumping system was similarly 
made by a letter dated November 12, 1914.

It appears that, as between the city and Grant Bros., the 
terms of payment were stated to lx*: “Terms of payment to lx* 
semi-monthly estimates for 85% of work completed as per vouchers 
and pay sheets.” These terms, as I understand, were applicable 
to all work done or materials supplied by Grant Bros, to the city.

It seems to be a fact that, so far as the radiators and boiler 
were concerned, these had been accepted by the city and installed 
complete by the early part of January, 1915, and, that forming 
an item in an account of Grant Bros, against the city, payments 
on account of them had been made on the basis of semi-monthly 
estimates.

After a good deal of consideration, I have come to the con
clusion that the plaintiff company has a right, for the purposes 
of the Mechanics’ Lien Act and under the circumstances which 
I have detailed, to have the two items, radiators and boiler and 
the pumping apparatus, treated as items in a continuous account.

No one now doubts that a retail merchant, with whom an 
owner or a contractor runs an account for various articles in which 
he deals for the purpose of the articles being used in the course; 
of the construction of a building then under construction by the
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In interpreting Mechanics' Lien Acts, all the Canadian Courts 
recognize the value of American decisions, inasmuch as it is upon 
American statutes that our Acts are founded.

What I have just said is quite recognized not only by American, 
but by Canadian authorities, in which it is laid down that whether 
or not items are to be considered as items in a continuous account 
for the purpose of the Act is a question of fact and a question 
of bona fides.

Morris v. Thar le, 24 O.K. 159; Say ward v. Dunsmuir, 11 
B.C.R. 375; Steinman v. Koscuk, 4 W.L.R. 514; Clarke v. Moore,
1 A.L.R. 49; Turner v. Wentworth, 119 Mass. 459. In Carroll 
v. McVicar, 15 Man. L.R. 379, the headnote is:—

Plaintiff's claim consisted of charges for different jobs, all in his line 
of business, but ordered at different times, and. as to the first job, if con
sidered separately, his lien was not filed within the time required by the 
statute. Held, that, under the circumstances, a mechanic should not be 
required, in order to secure |>ayment, to file a lien after completing each 
piece of work, and that his filing his lien after he has completed all of his 
work is sufficient.

ji •
In Miller v. Balchelder, 117 Mass. 179, the headnote is, in 

effect :—
Where labour is |>erformed and materials furnished in the construction 

of a building, under different contracts, all of which are made before the 
work under any one is completed, the service is continuous, and a statement 
filed within the time required calculating from the time when the entire 
work is done is in time, although filed after the lien-claimant has ceased 
to labour or furnish materials under some of the eontracts.

i"

The evidence fully satisfies me that the pumping apparatus 
was not put in an absolutely complete and perfect condition, 
quite independently of the warranty for a year, until a date which 
makes the date of the filing of the claim of lien within the time 
required by the statute. I therefore hold that the claim of lien 
was registered in sufficient time to secure both items—the boiler 
and radiators and the pumping apparatus. The question, how
ever, remains : What is the effect of the plaintiff company failing 
to give the city notice in writing of such lien and of the amount
thereof ? (Sec. 32).
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As sec. 32 stood in the Act of 1906, t.e., l>efore the amendment 
of 1908, it read as follows:—

No lien, except for not more than six weeks' wages in favour of 
labourers, shall attach so as to make the owner liable for a greater sum than 
the sum owing and payable by the owner to the contractor.
—all the rest of the section as it now stands was added in 1908.

The section as it originally stood was considered by this Court 
in Ross v. Gorman, 1 A.L.R. 109, 516; Breckenridge d' Lund v. 
Short, 2 A.L.R. 71, reversed on appeal sub nom; Trams v. Brecken
ridge-Lund Lumber Co., 43 Can. 8.C.R. 59. In the former case 
I dissented from the rest of the Court, and that case must 1m* 
taken to l>e overruled, on the precise point in question, by the 
latter case, which affirmed my own decision at the trial of the 
latter case, but the effect of the decision of the Supreme Court 
of Canada, as I understand it—the reasons are not reported— 
was that the owner was protected against liability beyond the 
total amount of the contract price1 (except under some circum
stances for labourers’ wages and costs), and that, subject to these 
exceptions, the lien holders could look only to the balance1 of the 
contract price left after eleelucting all payments maele by the 
owner to the contractor. 1 saiet (in Ross v. Gorman) if such pay
ments were maeie in good faith anel without notice of the existence 
of the liens (whether registered or not); the rest of the Court 
held the owner liable beyonel the contract price whether the 
owner had notice* e>f liens or ne»t ; but we all agreed a lien arises 
in favemr of a materialman or labourer from the moment that 
he begins to supply materials or do work. I quote my own 
wore Is (p. 522):—

But, as I have intimated above, the rights of the owner may be affected 
and a greater liability may he inqiosed upon him, not merely by express 
statutory enactment, but by the application of any well-established principle 
of law, i<i which expression I include equity.

A mechanic’s lien is a lien which arises partly by virtue of the statute 
and partly by virtue of the acts of the parties, ami operates as an assign
ment, in whole or in |wrt, of the fund represented by the contract price, 
but, like every other assignment, whether legal or equitable, is ineffective, 
as against the holder of the fund, until he has had distinct notice of the 
assignment. In the case of a mechanic's lien, I think that to constitute 
effective notice, it is necessary for the lien claimant to bring home to the 
owner notice, not merely that he is supplying materials or doing work upon 
his property (because that does not necessarily constitute a lien, inasmuch 
as he may have waived his lien or been paid for his materials or labour, 
or the amount of his claim may be under $20), but also that he looks to the 
fund constituted by the contract price for payment These principles will
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be found set forth und exemplified in any work on equity jurisprudence. 
This is why, in expressing my opinion as to the extent of the liability of an 
owner, 1 have declared him liable under circumstances in which the Act 
does not expressly do so.

As I have already said, the point upon which all the Judges 
of this Court who dealt with the question agreed has been left 
undisturbed, namely, tliat there is created under the Act an in
terest on behalf of the materialmen and lalxiurers in the fund 
constituted by the contract price in the hands of the owner— 
an interest, however, which requires for its preservation—not its 
creation—the registration of a claim of lien within a limited time.

Does the amendment to the words of the Act place the owner 
in such a position that, notwithstanding the fact of the lien, of 
its preservation by registration, and of his having actual notice 
that the lien holder is looking directly to the fund for payment 
of his claim, he may disregard t*'*1 lien absolutely and pay over 
the money to the contractor, t! »ien holders’ primary debtor.

It seems to me that this is not so, that the same principle 
of equitable interpretation is to lie applied to this statute as has 
been applied to the Wills Act, the Statute of Frauds, and various 
Registration Acts as explained in Pomeroy's Equity Jurispru
dence, 2nd ed., secs. 430-1—that the intention of these Acts, 
and the Mechanics’ Lien Act, too, was, to use the words of Brain- 
well, L.J., in Greaves v. Tofield (1880), 14 Ch.D. 503, at p. 577, 
“to afford a protection to persons whose consciences were not 
affected,” and (to adapt his words to the present case) not to give 
the owner whose conscience was affected an opportunity of joining 
with the contractor in the commission of an act which would 
frustrate the obvious purpose of the Act and inflict a wrong upon 
the lien holder. This Court has adopted and applied the same 
principle in construing the Land Titles Act, where, even in face 
of the enactment tliat mere notice shall not be deemed to lie 
fraud, it has held tliat notice coupled with knowledge that acting 
in disregard of the notice will injure or destroy the right of which 
notice is had is fraud (Sydie v. Saskatchewan & B.R. Land Co., 
14 D.L.R. 51, 6 A.L.R. 388, and subsequent cases). In the 
present case the city had the distinct est notice—given to Sylvester, 
who had the superintendence of the building—of the claim of 
lien, its registration, its amount, and the fact that the plaintiff 
company was looking directly to the fund for payment, and,
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further, it is a fair inference from the evidence that it was made 
known to Sylvester that, unless the plaintiff company was paid 
by the city, it would have to look to a company in liquidation— 
as Grant Bros., Ltd., then actually was or soon became. Yet, 
in spite of all this, the city paid over the whole balance of the 
contract price to the Bank of British North America as assignees 
under a much earlier assignment of all future debts of Grant 
Bros., taking, however, from the Imnk a receipt which, on its 
face, refers to the claim of the plaintiff company, for its claim 
of lien was, as the evidence shews, the only one known to exist, 
and which obliged the bank to refund the amount and pay any 
costs incurred by the city. This receipt is as follows:—

The Bunk of British North America hereby acknowledges to have 
received from the City of Calgary $1,407.98, the balance «lue as certifiiMl 
by the city engineer on the contract between Grant Bros., Ltd., and the 
city for plumbing, heating and water supply in connection with the Children’s 
Shelter; and the bank hereby undertakes and agrees with the City of Calgary 
that, if any claim shall be made and established against the city under the 
Mechanics’ Lien Act umler said contract not exceeding tin1 sum of $1,457.98, 
the same shall he paid by the said bank, ami if any action is brought against 
the city to establish umler such lien the bank will either pay the amount 
claimed, or, at its own costs and charg«*s, contest said claim ami imlemnifv 
the city against the same ami any costs occasioned thereby not exciHsling 
the amount hereinbefore mentioned—the city on receipt of said claim, or 
on being served with any proceedings in Court, to notify the bank thereof.

Dated the 5th day of May, A.D. 1915.

I hold, therefore, that the city does not escape liability by 
reason of the absence of a written notice of the plaintiff company's 
lien.

In the result, I would allow the appeal with costs, and direct 
judgment to be entered declaring a lien in favour of the plaintiff 
company for $1,457.98, with interest at 5 per cent, per annum 
from the commencement of the action and the costs of the action, 
the judgment to follow the usual form.

Walsh, J.:—I am of the opinion that what took place between 
the defendant city and the Bank of British North America did 
not amount to a payment by the former to the latter of the 
balance owing by it to the contractor, and, therefore, that the 
plaintiff’s right to a lien was not lost by its failure to give the 
city notice of it in writing under sec. 32 of the Mechanics’ Lien 
Act before this money was handed over to the bank, even if such 
failure could in the circumstances avail the city as a defence to 
this action, as to which I express no opinion. The plaintiff filed
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its claim of lien on April 1, 1915, and its representative in Call ry, 
on the 16th of the same month, notified the city's building inspector 
who was in charge of the construction of the building in ques
tion that it had been filed. The amount then in the city’s hands 
applicable to the payment of the plaintiffs lien, if it was entitled 
to enforce the same, was $1,457.98, not enough by $1.79 to satisfy 
the plaintiffs claim, which amounted to $1,459.77. This money 
remained in the city’s hands until May 18, 1915, when it was 
paid over to the bank on the terms of the receipt or agreement 
signed by the bank, which is set out in full in the judgment of 
my brother Beck.

There is nothing in the oral evidence to shew why the city 
did this, but the wording of the bank’s receipt and agreement, 
coupled with some of the other written evidence, makes it suffi
ciently clear. The contractor, Grant Bros., Ltd., on Octolier 29, 
1913, assigned to the bank all book debts and accounts then owing 
or that might thereafter liecome owing to it, and the bank, on 
February 25, 1915, gave the city written notice that the money 
owing by the city to the contractor was assigned to it and that 
payment of the same must lx* made to it. The position on May 
18, therefore, was this. The city owed the contractor $1.457.98; 
the plaintiff, to the knowledge of the city, had filed a lien for 
81,459.77, which was, so far as the evidence discloses, the only 
claim of lien outstanding in respect of this contract; the bank 
said that the contractor owed it $1,526.98, and claimed from the 
city, under the above assignment, payment of the amount so 
owing by the city. If the plaintiff’s claim was good, it was en
titled to a lien to the full extent of the money still owing by the 
city to the contractor, which would completely displace the bank’s 
right under its assignment. And so the city practically said to 
the bank :— ,

We owe Grant Bros, this money. The Dominion Radiator Co.’s claim 
of lien will exhaust it if that cfaim is good. We will let you have this money 
until it is decided whether or not it is good. If it does not prevail, you n ay 
keep the money; if it does prevail, you must return it.

And the bank accepted the money on these terms and bound 
itself by writing to observe them. The effect of all this was, I 
think, nothing more than to transfer to the hank the temporary 
control and use of this money, which W'ould develop into an abso
lute right to it only if and when the plaintiff’s claim of lien failed.



35 D.L.R.l Dominion Law Reports. 417

1 do not think that this was a payment made by the city which 
entitles it to say that, when served with the statement of claim 
in this action, which was the first written notice given to it of 
the plaintiff’s claim, it owed nothing to the contractor, and, there
fore, under sec. 32, there* was then nothing to which the plaintiff's 
lien could attach. It had let the money out of its hand, it is 
true, hut with a string tied to it, which enables it to pull it hack 
into its possession, if necessary. Mr. Adams quite candidly ad
mitted that the city is hut a nominal defendant, and that the 
real defendant, so far as the claim of lien is concerned, is the 
hank, whose solicitor he is, and for whom lit* hopes for a judg
ment which will entitle it to retain this money. Under these 
circumstances, I think sec. 32 cannot avail the defendant to 
defeat the plaintiff's lien.

1 agree with the view of my brother Beck that the* two items 
constituting the plaintiff's claim should In- treated as items in a 
continuous account. There is, however, another objection to 
the plaintiff's right to recover which Mr. Adams spoke of as his 
principal ground and which deserves more than passing notice, 
namely, that, even upon this view of it, the lien was not filed 
within the time required by the statute. The articles consti
tuting the pumping system as originally suppli«*d were delivered 
to the contractor on Decemlier 14, 1914, they being the last good* 
to he delivered of all that make up the plaintiff's claim. If that 
is to In* taken as the date from which the 35 day* limited by the 
statute for the filing of the claim of lien are to run, the lien, of 
course, lapsed, for the affidavit was not filed until April 1, 1915. 
The plaintiff, however, relies upon the facts that certain parts 
of the pumping system, as thus supplied, were defective and that 
the contractor refused to accept or pay for the same until these 
defective parts were replaced, and that these parts were finally 
delivered on March (i, 1915, as fixing that ns the date from which 
the time for filing the lien lxigan to run, and, if that is so, of 
course it was filed in time.

I take the facts, in this connection, from the evidence of the 
defendant’s witness Nichol, who was foreman of the work for 
the contractor, for he knows more about them tlian any of the 
other witnesses, as he was on the job all the time. The plaintiff 
merely supplied this plant. It had nothing to do with its installa
tion. That was done by the contractor. It was installed in the
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last week of Decemlier, 1914, and the first week of January, 1915. 
There was trouble with it practically from the time that the con
tractor lx‘gnn to operate it, which was at once taken up with 
the plaintiff. The first trouble was over a broken pinion. From 
a letter which is in evidence and to the statements of which 
Nichol lends his approval, it would apjiear that the plant had 
just lx»en started when the pinion broke, but later he says it had 
been in operation fully 10 days liefore the trouble with the pinion 
was discovered. This broken part was returned to the plaintiff 
by its Calgary representative on January 25, and a new one wras 
sent to replace it. When it came, there was no key with it to 
hold it in place on the shaft, and that was sent for. Then, when 
it arrived, it appears from one of the letters in evidence, dated 
February 22, that Nichol and the plaintiff’s representative went 
out “to get this outfit started,” and they found the wheel was 
not straight. They took out the shaft and tried to take the 
wheel off, but the key was so twisted that it was impossible to 
remove it. It was found necessary to send for a new sliaft and 
W'heel, which arrived on March 6, and were placed in position 
by the contractor on March 13. These proved to be all right, 
and then this pumping system was quite complete, and there 
was no further trouble over it, though there does appear to have 
been some subsequent difficulty Ixdween the contractor and the 
city over its installation, but with that, of course, the plaintiff had 
no concern. The plant must, of course, have been idle Ixdween 
January 25 and March (i. It was sold by the plaintiff under the 
manufacturer's guarantee that
our method of manufacture and inspection makes defects in workmanship 
and material almost imixwsible. If such defects exist, a year of operation 
will show them, and we will replace any such parts free of charge if claim 
is made within that time.

The argument for the defendant is that this plant was fur
nished on the date of its delivery to the contractor, namely, 
Decemlier 14, and that the subsequent delivery of new parts to 
replace the defective parts which its operation revealed wras not 
by way of a completion of the plaintiff’s contract, but was under 
the guarantee above mentioned. There was no agreement in 
writing between the plaintiff and the contractor for this plant 
other than the above guarantee. It was known that it was to 
lx* set up and used in the building which the city was then con-
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structing and in which it was afterwards installed. Then* was, 
I think, an implied condition that it was reasonably fit for that 
purpose, and under sec. 33 of the Sale of Goods Ordinance the 
contractor was not deemed to have accepted them unless and 
until he had had a reasonable opportunity of examining them for 
the purpose of ascertaining whether they were in conformity with 
the contract. That reasonable opportunity could, I think, in 
this case, only be afforded by the installation of the plant and 
a testing of it in actual operation. It was for that purpose, 
according to the evidence of the defendant’s witness Nichol, that 
it was operated for the first period of 10 days, at the end of which 
the trouble with the pinion develop'd. He says this was done 
“to satisfy the engineer” (meaning, no doubt, the city engineer) 
“that it was doing the work we claimed it would do.” According 
to his evidence, the city had not then accepted the plant from 
the contractor and the contractor had not accepted it from the 
plaintiff. I think it a reasonable assumption from the evidence 
that all parties understood that it was to lie put to this test, 
and that only when it stood up under it was the plaintiff to lie 
deemed to have performed its contract and the contractor to have 
accepted the goods. There was nothing in the circumstances, 
therefore, to constitute an acceptance of them within sec. 34 of 
the Sale of Goods Ordinance until by the delivery of the shaft 
and wheel on March 6 and the subsequent testing of them the 
plant was made to measure up to the proper standard of efficiency. 
The facts of this case distinguish it, in my opinion, from the 
authorities relied upon by Mr. Adams, namely, Neill v. Carroll, 
28 Gr. 339, as corrected in the footnote to Summers v. Heard, 
24 O.R. 641; Kelly v. McKenzie, 1 Man. L.R. 169; Kilbourne 
v. McEwan, 6 W.L.R. 562, and numerous American cases. It is 
not contended that what the plaintiff supplied in this case to 
make this plant what the contractor and the city were entitled 
to have it, was supplied colourably for the purpose of extending 
the time for filing the lien. On the contrary, it is practically 
admitted that it was furnished in ]>erfect honesty and necessarily 
for the proper operation of the plant. In the judgments of the 
Manitoba Court of Appeal in Ilrynjolfson v. Oddson, 32 D.L.R. 
270, are collected many authorities, and, amongst them, a judg
ment of the Supreme Court of Canada, Day v. Crotcn Grain Co., 
39 (’an. S.C.R. 258, which hold that if the work upon which the
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lien claimant relies as giving a new clay from which the statute 
liegins to run against his lien is something which the owner could 
have insisted upon Indore accepting it as complete, it will lie 
sufficient for that purpose. To quote from the judgment of 
Idington, J., in delivering the judgment of the Court in Day v. 
Crown drain Co., uupra, at p. 263:—

The test question here is whether or not the upiicllunt could in law 
have sued on April 20 (the date here would Ik* December 14) and recovered 
from Cleveland (the contractor) ns for a completed contract. I am of opinion 
he could not. Trifling as the parts unfinished were, the party paying, in 
such a case, was entitled to insist on the utmost fulfilment of the contract 
and to have these parts so supplied that the machine would do its work.

Applying that test, I think the plaintiff must, on the facts 
of this case, have failed in such an action if he had brought it 
against the contractor immediately after December 14.

I concur in the disposition of the appeal by Heck, J.
Stvart and Ives, JJ., concurred with Walsh, J.

-------- Appeal allowed.
PARTRIDGE v. WINNIPEG INVESTMENT Co.

Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron and llaggart, JJ .A.
May i, 1917.

Assignment (§ II—21)—Equitable—Orders.
An order directing the payment of a sum from the proem Is of a loan

does not create an equitable assignment of tin- particular amount from
a fund other than the one specially designated.

Appeal by plaintiffs from a verdict for defendants in an action 
to enforce an equitable assignment. Affirmed.

II'. //. Trueman, K.C., and A. II. MeAllister, for appellant.
A. E. Hoskin, K.C., and E. C. Siddall, for respondent.
Perdue, J.A.î—This action is brought to enforce an equitable 

assignment. Gow, the owner of certain lands, entered into an 
agreement of sale of the land to Shaw. A considerable portion of 
the purchase price was payable by deferred instalments tearing 
interest. Gow* applied to the defendants, the Winnipeg Invest
ment Co. for a loan of $4,250 on the security of the agreement, 
and the company agreed to make the loan. There was $6,500 
owing and unpaid on the agreement and Gow gave an assignment 
of it to the company, dated April 1, 1913, to secure the loan. On 
August 17, 1913, Gow, who was indebted to the plaintiffs, gave 
them the following order:—
To Winnipeg Invent incut Co.-

Pieuse pay to the order of Messrs. Partridge & Ilulliday the sum of 
$1,260 from the proceeds of the loan coming to me on No. 1015 McMillan 
Ave. (Signed) A. M. Gow.
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This order was enclosed with a letter from the plaintiffs to the 
company bearing date October 2, 1913. At the time it was re
ceived all moneys due under the loan to Gow had l>eeii (mid out. 
In Novemlier following, Gow desired a further loan on the balance 
owing on the agreement. One Bettes was the managing director 
for both defendants, the WinniiH-g Investment Co. and the 
Investors Limited. Gow applied to Bettes for the loan and the 
latter placed it with the Investors Limited. The last named 
company made the loan and by the direction of Gow paid the 
proceeds to the Northern Crown Bank.

The order on which the plaintiffs rely as creating an equitable 
assignment specially designated the loan made by the Winnipeg 
Investment Co. to Gow as the fund out of which the amount of 
the order was to lie paid. There was no order given by Gow to 
Shaw to pay the plaintiffs any part of the money due by the latter 
on the agreement to purchase the land. There was therefore no 
equitable assignment to them of any part of the purchase money of 
the land. The plaintiffs never had an order on the Investors 
Limited. The order on the Winnq>eg Investment Co. was of no 
avail Ixrause the proceeds of the loan they made had l>ecn paid 
out before the order was presented to them. The plaintiffs rely 
upon the written order signed by Gow. No case is made of a 
verbal assignment to the plaintiffs by Gow of money due to him 
from Shaw so as to bring it within Biccard v. Prichard (1855), 
1 K. & J. 277 (69 E.R. 462); Brou n, Shipley A Co. v. Kouyh 
(1884), 29 Ch.D. 848, 854; Lee v. Magrath (1882), 10 L.R. Ir. 45, 
49; Curnell v. Cardner (1863), 4 Giff. 626 (66 E.R. 857), and 
other eases relating to equitable assignments by parol. See 4 
Hals. 375.

There is no legal or equitable liability to the plaintiffs from the 
defendants or either of them.

Howell, C.J.M. and Cameron, J.A., concurred with Perdue, 
J.A.

H ago art, J.A. (dissenting):—The question here is whether 
$1,260 was assigned by Gow to the plaintiffs, lx*ing a portion of 
the moneys coming to Gow under the sale or discount of an agree
ment to purchase a house and lot. The trial Judge gave a verdict 
for the defendants. Against that verdict the plaintiffs appeal. 
(Reference to 4 Hals. 375, White and Tudor, 8th ed., 111.]
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In the case of Fraser v. Imperial Hank, 10 D.L.R. 232, 47 Can. 
C. A. S.C.R. 313, which was an ap]xial from our own Court, Davies, J., 

Partridge when discussing this same subject, says, p. 242:—
r. Now, was there an equitul>Ie ussigiiment to Franor of Gurson's Outlook

\\ 1NNIPKG contract? 1 agree with the trial Judge that there was. No form of words 
™KNT *M ni‘a‘8Mary to create such an assignment. It is always a question of fact

___1 and of the intention of the parties to he gathered from what they said and
Haggurt, J.A. <|i<| and from all the surrounding circumstances. (Jarson died before the 

suit liegan, and the only direct evidence of what took place between Carson 
and Fraser is that of the latter. Heading it, as I have done, several times 
over and applying it to the admitted facts of this case, I cannot doubt that, 
if lielievcd. and the trial Judge who saw Fraser and heard his evidence lte
lle ved it, the intention of both parties was that the entire contract and 
(•arson's rights under it should, as expressed, be “taken over" by Fraser 
at the price (larson had for the stations to be built, ami that Fraser should 
supply all the materials, do all the work and become entitled as between 
him and (larson to the contract price.

It is true, as claimed by the defendants, that the order is in 
terms directed to the Winnipeg Investment Co., Ltd.; hut the 
specific amount of the fund is mentioned ami the property which 
created that fund is named, and it was plainly evident to all 
parties concerned that whenever that fund should come into 
existence it was to go to the plaintiffs. If the foregoing auth
orities govern, then 1 think there was an equitable assignment of 
the same, and there was a charge created to that extent on these 
moneys.

Maisons Hank v. Carscadcn, 8 Man. L.R. 451, was a case in 
' which a firm of contractors agreed with one S. that if he would 

endorse their notes to the Molsons Rank to the amount of $10,(MX), 
they would give an assignment to the bank of all moneys to be 
iwyable to them from a railway company on contracts made and 
to lie made by them with the railway company to secure the 
notes. They also agreed with the Imnk that in consideration of 
an advance to them of the money upon their notes endorsed by 
S., they would assign to the bank the said moneys, and gave to 
N., the bank manager, a power of attorney authorizing him to 
collect from the railway company the said moneys. S. endorsed 
the notes and the moneys were advanced. It was held there that 
this transaction amounted to an equitable assignment to the bank 
of the moneys in question, and that the moneys arising out of 
future contracts could be assigned. Killam, J., in delivering his 
judgment in this case observed, in relation to the case of Brown v. 
Johnston, 12 A.R. (Ont.), 190, that,—
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In that case a dvhlor who had lx*-n in treaty with the <lefvndant.s for 
the sale to them of his stock-in-trade gave to the plaintiff* an order directing 
the defendants to |my to the plaintiffs a certain sum out of the moneys pay
able to him on the purchase-money of the stoek by them. No definite agree
ment had Ixvn made for the sale of the stock, but the debtor afterwards 
made one stipulating that it was to lx* for cash to lx- paid over to him at 
once, and the moneys were so paid. The decision was that under these 
circumstances there was no assignment of the moneys, as the stock was not 
assignai to the plaintiffs and the owner could agree for its sale U|stn such 
terms as he should sec fit.

There arc many authorities as to the assignment of future 
debts.
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He Clarke (1887), 35 Ch.I). 109; 30 Ch.l). 348, was a east* 
where a mortgagor by deed assigned to the mortgagee all his 
household g<x>ds and farming stoek, and “also all moneys of or 
to which he then was or might during the security-become entitled, 
under any settlement, will, or other document, either in his own 
right, or as the devisee, legatee, or next of kin of any person;" 
and also all real and personal property “of, in, or to which he was 
or during that securit y should lx*come liencfieially seized, possessed, 
entitled, or interested, for any vested, contingent, or possible 
estate or interest." The mortgagor afterwards became entitled 
under a will to a share of the personal estate of the testator. It 
was held there that the assignment of after-acquired property was 
divisible; and that although the general assignment of all property 
to which the mortgagor might l>eeome entitled might Is* too wide, 
as to which the Court gave no decision, the assignment for valu
able consideration of all moneys to which he should liecome 
entitled under a will operated as a contract which the Court would 
enforce, and that the share of the jH'rsonal estate of the testator 
was accordingly included in the mortgagor's security.

Another case along the same lines is that of Heyd v. Millar, 
29 O.R. 735. A present appropriation by order of a particular 
fund not yet realized operates as an equitable assignment, and a 
promise or executory agreement to apply a fund in discharge of 
an obligation has the same effect in equity. A married woman, as 
agent of her husband who was indebted for costs to a firm of 
solicitors, instructed one of the firm, after its dissolution, to sell 
certain land and retain the costs out of the proceeds as a first 
charge. The land was sold, and it was held that the wife’s in
structions amounted to an equitable assignment, and that the 
solicitors were entitled to the proceeds of the sale as against an
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eontraet eoneeniing land, hut simply an agreement to apply the 
proceeds of land when sold, and this verbal equitable assignment 
was held good as against a subsequent written assignment.

Another rase is Tailby v. Official Receiver, 13 App. (’as. 523. 
Then* a bill of sale assigned all the l>ook debts due and owing or 
which might during the continuance of the security Income due 
and owing. It was held there that the assignment of future Itook 
debts, though not limited to Itook debts in any particular business, 
was sufficiently defined and passed the equitable interest in Itook 
debts incurred after the assignment, whether in the business 
carried on at the time of the assignment or in any other business. 
Lord Watson, at p. 533, in discussing the assignment of future 
choses in action, says:—

The rule of equity which applies to the assignment of future choses in 
net ion is; as I understand it. a very simple one. Choses in action do not 
come within the scope of the bills of Sale Acts, anil, though not yet existing, 
may, nevertheless, Ik- the subject of present assignment. As soon as they 
come into existence, assignees who have given valuable consideration will, 
if the new chose in action is in the disposal of their assignor, take precisely 
the same right and interest as if it had actually belonged to him, or hail 
been within his disjxwition and control at the time when the assignment 
was made. There is but one condition which must be fulfilled in order to 
make the assignee's right attach to a future chose in action, which is, that, 
on its coming into existence, it shall answer the description in the assignment, 
or. in other words, that it shall 1m* capable of being identified as the thing, 
or as one of the very things, assigned. When there is no uncertainty as to 
its identification, the beneficial interest will immediately vest in the assignee. 
Mere difficulty in ascertaining all the things which are included in a general 
assignment, whether in esne or in posse, will not affect the assignee’s right 
to those things which are capable of ascertainment or arc identified.

And Lord Macnaghten, at p. 547, Hays:—
The truth is that cases of equitable assignment or specific lien, where 

the consideration has passed, de|>end on the real meaning of the agreement 
between the parties. The difficulty, generally speaking, is to ascertain the 
true scopc.and effect of the agreement. When that is ascertained, you have 
only to apply the principle that equity considers that done which ought to 
lie done.

In the case at bar the land was sold by Gow to Shaw under 
an agreement of sale between the partie» I tearing date April 1, 
1913. On May 23, following, when there wuh still owing on the 
agreement $0,500 or thcrealxmts, Gow desired to raise money or 
to discount the unpaid instalments for the purpose of paying some 
of his creditors. Bettes, the managing director, did not advance

-i
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the whole, hut derided to retain over 82.000 until Shaw had made MAN-
some further payments. The assignment liears date May 23. C. A.
and is given to the Winnipeg Investment ( o., and is for the whole Pabtmdoe 
of the unpaid purchase money, and for the whole of (low’s interest. ^, r:

On May 31, 1913, (low gave an order on the Winnipeg Invest- Investment 
ment Co. in favour of the Northern Crown Rank for $3,005. This ( 
absorbed most of the money on hand. The* plaintiffs were pressing He**art. j.a. 
(low for moneys owing to them when, on August 17, 1913, he gave 
to the plaintiffs ex. 2, which is in these words:—
To Winnipeg Investment Co.,

Dear Sirs: Please pay to the order of Messrs. Partridge A:
Hnlliday the sum of $1,200 from the proceeds coming to me on 
No. 1015 McMillan Ave. [Sgd.J A. M. (low.

“Cancelled as this amount has Ix-en settled previous to this 
date. Nov. 26th, ’13. [Sgd.] A. M. Clow."

And by a letter dated October 2. the above, without the Iasi 
clause written on it, was forwarded to the Winning Investment 
Co., which directed the attention of it to Mr. Rettes.

The plaintiff Partridge attended Mr. Rettes’ office for the 
purpose of getting payment, but to no purpose until about Nov- 
emlxT 27, when liability was repudiated.

On or atxmt the latter date, Rettes discounted the balance of 
the unpaid instalments, but he says that this further advance was 
made by the other company, “The Investors Ltd.” and now 
claims that he did not have on hand for the Winnipeg Investment 
Co., Ltd., to whom the order is directed, any money,

Since the assignment of the (low agreement to the Winning 
Investment Co., Ltd., is absolute in form, I think it is a reasonable 
inference to draw that the moneys to be subsequently advanced 
would lie paid over by that company. It does not apjïear that 
Gow or the plaintiffs knew of the existence of this other company, 
and in any event it is plain that the intention was that this sum 
of $1,200 should be paid to these plaintiffs, and the Investors 
Ltd. did not come into the transaction until Novemlx»r 20 or 27, 
when the matter was closed by paying over some $1,700 odd to 
the Northern Crown Rank, u]>on which date an order was signed 
by Gow directed to the Investors Ltd. to pay the bank.

The memorandum purporting to cancel the plaintiff’s order 
was written by Gow in Rettes’ office without any authoritv or
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even notice to the plaintiffs and must have been prompted by 
Bettes or the manager of the Northern Crown Bank, and this is 
what (low has to say alxmt the matter when examined as a 
witness:—

(j. I notice that at the bottom of ex. 2. Mr. (low, these words. 11 Cun- 
eel led as this amount has been settled previous to this date. No vend ht 20, 
1913, A. M. Clow." Would that be in your writing? A. Yes, it is. (j. How 
did you come to put those words there? A. It is a rather nasty one, you 
know. (J. Did anybody ask you to do that? A. No. Wait. I had l>etter 
recollect this. (j. When was it done? A. I don’t recollect it, but this was 
not in my possession and naturally someone must have handed it to me to 
do something, for that is in my writing, and the only excuse; I can offer for 
having done it is that between the devil and the deep sea, ami by handing 
this money to the Bank 1 would get money to pay Partridge. Q. Was 
there any discussion, Mr. Clow, between you and Mr. Bettes as to the order 
in favour of Partridge at the time you signed that? A. No; no dis
cussion at all. If I was told to sign it. I suppose I did. Q. Was that sigmsl 
by you at the time Mr. Bettes agreed to discount the balance of the agree
ment? A. It must have been, yes.

Hiere id no question that flow rould not cancel that orilcr. 
So far as Gow was concerned it took effect at once and lie assumes 
to cancel it without notice to or the authority of the plaintiffs. 
The similarity of the two names, the Winnipeg Investment Co., 
Ltd., ami the Investors Ltd., is a factor, anil the fact that they 
both had their offices in the same room, tiiat Bettes was the nuin- 
ager ami executive officer of Ixith companies. I do not think 
there is any quest ion as to the intention of the parties, and if we 
give effect to that intention, then the money should go to the 
plaintiffs. I would look upon this transaction as a device to direct 
the money into the coffers of the liank, and the cancellation of 
this order aliovc referred to shows, to my mind, that Bettes 
thought that the order sued upon, ex. 2, si ism! in the way.

Without any writing at all, following the aliovc case of Heyd 
v. Millar, 29 O.R. 735, and the other authorities cited, in my 
opinion what was saiil and what was done under the circumstances 
forma a valid transfer of the money. The consideration was the 
iloing of the work and forliearanee after August 17. There is no 
question as to the intention of the plaintiffs and Gow.

It would lie a mental and physical impossibility for Mr. Bettes 
to efface the managing director of the Investors Ltd. when he 
was acting or assuming to act for the Winnipeg Investment Co., 
Ltd., or to efface the manager of the Winnipeg Investment Co., 
Ltd., when acting for the Investors Ltd. When the fund came
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into existence it would Ik* subject to the equities and to the charge 
originally contemplated by the parties. C. A.

With all due respect, I differ from the trial Judge, and I would Partridge 
set aside his judgment ami enter a judgment against the Investors r* ' W INMPEfi
Ltd., who. through their executive officer, had full knowledge of Investment 
all these transactions, ami I would allow the pluintiffs to amend ( 
their pleadings claiming the relief I would give them. Heggart. j.a.

A ppeal dismissed.

MUSGRAVE A Co. v. PARKER.

Suva Scotia Supreme Court, Graham, C.J.. ami Langley, Harris ami Chisholm, N. S.
JJ. April il, 1917. ------

H. (’.
Executors and administrators (§ II A—.10)—Power to give option—

Executed contract.
Money |mid on an option given by an executor, which has expired

through no fault of the person who gave it, will Is* treated as an
executed contract, and cannot be recovered back.

Appeal from the judgment of Russell, J., in favour of defen- Statement, 
dants, in an action to recover back a sum of money paid for an 
option given by defendants as executors ami trustees, for the 
purchase of the homestead property of the deceased, to Ik* exer
cised within the period of 3 months, with a view of reselling the 
property and having failed to do so. Affirmed.

C. J. Hurchell, K.C., and F. 1). Smith, for appellants.
T. S. Roger», K.C., and J. Mdl. Sk icart, for respondents.
The judgment of the Court was delivered by
Harkis, J.:—The defendants, who are the surviving executors Hem*, j 

and trustees under the last will and testament of the late Dr.
Daniel McNeil Parker, on Septeinlier 3, 1915, in consideration of 
the sum of SI.500 paid in cash by the plaintiff, gave to plaintiff an 
option for the period of (>0 days to purchase the homestead form
erly owned by the deceased, known as “ Beechwood, " for the sum 
of S30.000. The option contained a provision, that if the pro|>osed 
purchase was not completed on or More No verni ht 15, 1915, the 
SI,500 should Ik* forfeited to the defendants as stipulated and 
liquidated damages.

Vnder the will of the late Dr. Parker, the executors were 
authorized to sell real estate and execute deeds, and the residue of 
the estate, after certain liequests were paid, was devised and 
bequeathed to the executors in trust for the sole use and benefit 
of the wife of the deceased for her life, and then for the use and 
l>enefit of all the children of the deceased, their heirs, executors,
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administrators and assigns forever share and share alike. As to the 
share of each of the daughters, the will provided that the executors 
were to hold it in trust to and former sole and separate use ami 
benefit free from the control of any husband for such period as the 
executors in their discretion should deem best in the interests 
of the <laughter. The executors were further authorized and 
emixroered to pay over and convey to any daughter at any time 
they saw fit any part or the whole of the principal or capital of such 
daughter's share. The will further provided that if the executors 
did not pay over to any daughter her share, they were to hold such 
share on the death of such daughter for the child or children of such 
daughter attaining twenty-one years, and if such daughter should 
die without leaving lawful issue her surviving, then as she should 
by her last will and testament direct and appoint.

The late Dr. Parker left a widow and 4 children, all of whom 
still survive except the widow. He had 1 son and 3 daughters. 
One daughter is unmarried and the other daughters and the son 
have children. The son, William F. Parker, is a defendant. ami one 
the executors of the estate, and he and the daughters of the 
deceased authorized the defendants to give the option in question 
to the plaintiff. After getting the option, the plaintiff for the 
whole 00 days endeavoured to resell the property, and just lx1 fore 
its expiry, endeavoured to get the option renewed for a further 
period. During the period of the option the defendants did not 
deal with the property in any way. The plaintiff Ix-ing unable to 
effect a sale during the 00 days, and failing to get an extension or 
renewal of the option for a further period, brings the present 
action to recover the amount of the consideration paid for the 
option, $1,500.

The contention of the plaintiff is that executors and trustees 
having a power of sale cannot give an option and that there was no 
consideration for the payment of the SI,500 and tliat the defen
dants can be compelled to refund the amount.

Counsel for the defendants did not dispute the contention made 
on lx»half of the plaintiff that executors and trustees cannot give 
a future option to purchase, but I have some considerable doubt 
whether the reason of the old decisions on this question apply to 
this case. The two English cases relied upon in support of the 
proposition were both cases in which the facts were very different 
from those involved in the present case. In Clay v. Rufford, 5
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DeG. & S. 768. 64 E.R. 1337, the option was for twenty-one years, 
and in Oceanic Steam Navigation Co. v. Sutherberry, 16 Ch.D. 236, 
an administrator had made an underlease and gave the tenant an 
option of purchase for a period of 7 years. These options were held 
invalid because it was said that if the estate should increase in 
value, they will have given the increase away, whereas, if it should 
decrease, the person to whom the option is given would not exer
cise it. In these days when the giving of an option for a short 
period in consideration of a substantial cash payment is recognized 
as (in some cases at least) the liest means of effecting the sale of 
property it may well In* doubted whether the rule should be 
applied. On principle, I do not see why an option for a short 
period in consideration of a substantial cash payment, if for the 
benefit of the cestui* que trustent, should not be held good, and if it 
were necessary to decide the point, speaking for myself, 1 would 
require to hear counsel further before deeiding that this option was 
beyond the power of the executors. It is, however, not necessary 
to decide tie question in view of the conclusion which I have 
reached with regard to another point more fully discussed at the 
argument.

The ground upon which, I think, this ease must turn is this: 
assuming the law to be that executors and trustees cannot give a 
future option to purchase, the contract has been fully executed 
before action, and the plaintiff cannot in such case recover back the 
money paid. The plaintiffs got what they paid their money for. 
The defendants held the property for them and the plaintiffs had 
sixty days within which to endeavour to sell, ami they tried to sell 
during the whole of that time. The option expired not In-cause 
the defendants refused to convey the property, but because the 
plaintiffs did not pay the balance of the purchase money, and as I 
understand the authorities, it is immaterial whether defendants 
were Inmnd to hold the property or not. They did hold it, ami the 
plaintiffs got all they bargained for, all they paid the $1,500 for.

In Fishmongers Co. v. Robertson, 5 M. & G. 131, 134 E.R. 510, 
Tindal, C.J., had to deal with a case very similar to this. A 
company had made a contract but not under seal, and in those 
days a company could not contract except by deed, and Tindal, 
C.J., at p. 193, said:—

The question therefore becomes this, whether in the ease of a contract 
executed before action brought, where it np|tears that the defendants have 
received the whole benefit of the consideration for which they bargained,
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it is un answer to un action of assumait by the corporation that the cor|K>ru- 
tion itself was not originally bound by such contract the same not having been 
made under their eominon seal.

Upon the general ground of reason and justice no such answer can 1m* set 
up. The defendants having had the benefit of the |ierformance by the cor- 
1 Miration of the several stipulations into which they entered have received the 
consideration for their own promise; such promise by them is therefore nudum 
pactum; they never can want to sue the corporation upon the contract in order 
to enforce the performance of those stipulations which have already been 
voluntarily performed and. therefore, no sound reason can be suggested why 
they should justify their refusal to jierform the stipulations made by them on 
the ground of inability to sue the cortMiration which suit they can never want 
to sustain. It may possibly he the case that up to the time of the cor|x>ration 
adopting the contract by ]M‘rft>rming the stipulations on their part there was 
a want of mutuality from the coriMiration not being compellable to |M‘rform 
their contract, and that the defendants might during that interval have the 
power to retract and insist that their undertaking amounted to a nudum 
pactum only. But after the adoption of the contract by the eor|Miration by 
|K‘rformance on their part, upon general principles of reason, the right to set 
up this defence appears altogether to fail.

In Thomas v. Railroad Co.f 101 U.8. at p. 85, Miller, J., said:—
There can be no question that in many instance's where an invalid con

tract which the party to it might have avoided or refused to perform, has been 
fully performed on both sides whereby money has been paid or property 
changed hands, the Courts have refused to sustain an action for the recovery 
of the property or the money so transferred.

In Parish v. Wheeler, 22 N.Y., at p. 509, Comstock, C.J., in 
speaking of ultra vires acts of corporations, said :—

“But the executed dealings of corporations must lie allowed to 
stand for and against l»oth the parties when the plainest rules of 
good faith so require.”

In Whitney Arms Co. v. Barlow, 63 N.Y., at p. 70, Allen, J., 
said:—

It is now very well settled that a corporation cannot avail itself of the 
defence of ultra vire« when the contract has been in good faith fully performed 
by the other party, and the cor|ioration has had the full benefit of the per
formance and of the contract. If an action cannot be brought directly upon 
the agreement either equity will grant relief or an action in some other form 
will prevail. The same rule hold» c conversa. If the other party has had the 
benefit of a contract fully performed by the corporation he will not be heard 
to object that the contract and performance were not within the legitimate 
powers of the corporation.

See also Central Transportation Co. v. Pullman, 139 U.8., pp. 
35, 36; Brice on Ultra Vires, 701.

On this ground I think the appeal fails.
There were other grounds urged, but it is unnecessary, in my 

opinion, to consider them.
The appeal will lie dismissed with costs. Appeal dismissed.
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Re WINDING UP ORDINANCE AND TIMBERS Ltd.
Alberta Su/trente Court, A p/wllatv Division, Harvey, C.J., Stuart, Heck and 

Walsh, JJ. May;i. 1917.

Com pa ni RH ($ VI A — 305) — Rioht to »ppii run mm>wo vp - Siiam
HOLDER—PaRTNEHHHIP.

A fully paid-up shareholder is entitled to apply for a winding-up order 
aa a contributory; and where it ap|tears just and equitable, a eor|Mira
tion formed out of a part nernhip may lx- dwsolved as if it were in eub- 
Mtanee a partnership. A share held by the solicitor of a partner in trust 
for his client cannot be used to deprive the partner of liis equal voice 
in the corporat ion.

Appeal from the refusal of Hytvlman, J., to make a wimlitig- 
up order. Reversed.

S. W\ Field, for appellant ; C. C. McCaul, K.C., for respondents. 
The judgment of the Court was delivered by 
Harvey, C.J.:—The eomimny has only three memtiers, one 

Bell, the holder of 50 shares, one McPhee, the holder of 49 shartis, 
and one liotiertson, the holder of 1 share.

Bell and McPhee were formerly partners and in December, 
1914, they formed the com|>uny for the purpose of carrying on 
the business theretofore carried on in partnership. As under our 
law there must lie three sliareholders, Mr. Roliertson, who had 
acted as solicitor for the partners, was given one of McPhee's 
shares for the purjjosc of qualifying to permit of a valid incorpor- 
ation. The partnership assets in which the partners had equal 
shares were turned over to the company. It is contended by 
McPhee that in respect of the 1 share held by Roliertson he is a 
trustee and representative for McPhee. Bell and Roliertson, 
however, while admitting that Robertson was to have no lx»ne- 
ficial interest in the share and that all dividends in respect of it 
were to go to McPhee, contend that Rolx-rtson was intended to 
be an arbitrator or referee in case of any disputes between the 
original partners.

In June, 1910, differences having arisen in respect to the conduct 
of the business McPhee made an application to wind-up the 
company. This application which was opjïosed by Bell was al
lowed to stand and in the meantime an audit of the company’s 
affairs was directed as well as a reference to the Master to ascertain 
the amount of the assets and liabilities. After this had been done 
an attempt was made to settle matters amicably by one of the 
old partners buying out the interests of the other in the business. 
Tenders were made by each and the one made by McPhee was
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accepted and an agreement attempted to lie settled. It wan 
thought by McPhee that this had been accomplished but Bell 
repudiated and upon an action being brought by McPhee against 
Bell and Robertson for specific performance and on appeal it 
was decided that no binding and enforceable agreement existed.

McPhee then attempted again to wind-up the company and 
also brought an action against the company and Bell and Robert
son for an injunction to restrain them from holding meetings of 
the company and paying out moneys of the company. Injunc
tions were obtained and in part dissolved and the application for 
a winding-up order came on to lie heard and was refused at the 
same time that the injunction restraining Bell and Robertson from 
holding a meeting of the directors was dissolved.

The first objection that is made to the application for a wind
ing-up order is that McPhee is a fully paid-up shareholder and has 
no right to make the application. That his shares are in fact paid 
for in full under the ordinance is denied, but I do not consider it 
necessary to consider this for I am of opinion tluit even if they are 
paid up in full he is still entitled to apply.

Sec. 5 of the Winding-Up Ordinance (ch. 13 of 1903, 1st. sees.), 
provides that an application may lx* made by a contributory and 
it has been held under the similar provision of the English Act 
on the same definition of “contributory” as is given in our ordi
nance, that a fully paid-up shareholder is a contributory within 
the meaning of this provision (see He National Savings Hank 
Assocn. (1800), L.R. 1 Ch. 547 and He Anglesea Colliery Co., ibid. 
555.) Those decisions were followed as recently as He Osmond- 
thorpe Hall ii‘c. Society (1913), 58 Sol. J. 13, and He Colonial 
Assurance Co., 29 D.L.R. 488. 20 Man. L.R. 324.

Mr. McCaul in opposing the appeal urges that we should not 
adopt the construction given by the English Courts liecause it 
was based in part on the provisions of sec. 38 of the English 
Companies Act, 1802, to which we have no corresponding section.

Even if Our Companies Ordinance had no similar provision to 
that of sec. 38 yet having adopted the exact definition of “con
tributory” of the English Act for our Winding-Up Ordinance 
which is distinct from our Companies Ordinance after it had for 
years had a definite judicial interpretation we would I think not 
lx1 justified in holding that it should not receive the same inter
pretation.
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However, though we have no section corresj>onding in terms 
with see. 38, we have sections of the Companies ami Companies 
Winding-Up Ordinance containing provisions similar to those of 
sec. 38, which were considered important in interpreting the word 
“contributory” (see sees. 43 and 44 and 110 now substituted for 
43 of the former ordinance and sec. 17 of the latter). I am of 
opinion, therefore, that even if McPhee is a fully paid-up share
holder he is entitled to apply for a winding-up order as a contrib
utory.

The grounds on which the order may be made are declared bv 
secs. 5 to be, “that in the opinion of the Court it is just and equit
able that the company should Ik* wound up.” In addition to the 
proceedings to which I have made reference negotiations have 
taken place between the solicitors for a settlement by arbitration 
or otherwise but all without avail. Bell and Roliertson together 
carry on the business and McPhee in the face of their combination 
can do nothing.

If Robertson in reality owned in his own interest the share 
which stands in his name McPhee would perhaps have no redress 
being in the unfortunate position of a minority shareholder. The 
fact is, however, that he and Bell alone are Iwneficially interested 
and in equal shares and unless McPhee can have an equal voice 
with Bell in the conduct of the business he is not receiving justice. 
Even if Rotiertson’s representation that he was to act as an umpire 
in case of differences Iwtween the other memlx*rs is correct he 
appears to have entirely failed in his duty. He or his junior 
partners have acted as solicitor for Bell and himself and the company 
in all the proceedings lietween them and McPhee. How anyone 
can do or permit that course and consider himself neutral I am 
at a loss to understand. Even if he had taken no sides with Bell 
before McPhee lx‘gan prom*dings it was quite inconsistent with 
the duty he owed McPhee to act or ix*rmit his partners to act as 
solicitors for the other party to the dispute when he was there for 
the express purpose of lM*ing impartial between them and qualified 
for that purpose on a share which really Indulged to McPhee. 
When proceedings were taken against him by McPhee 1 should 
have thought he would have at once divested himself of his 
responsibility by transferring his share to McPhee whose it reallv 
was and left the old partners to thresh out their disputes between
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then wive*. If he had done that the ease would then have pre
sented almost the identical situation that existed in the case of 
lie Yenidge Tobacco Co., Ltd., [1916] 2 Ch. 420, where the question 
(if what is just and equitable was determined in favour of the 
dissolution of the company. In that case two individuals with 
different businesses formed the company without any other 
sliareholders, as they had a right to do under the English Act, the 
regulations giving each an equal voice in the conduct of the com
pany’s affairs. The business was carried on for over a year quite 
satisfactorily as in the present case and then differences arose and 
proceedings were taken and thereafter the memliers could not 
work together, the result living a deadlock. Provision had lieen 
made for the settlement of differences by arbitration and one 
arbitration had lieen had at a great ex|x*nse. One member then 
applied for a winding-up order under the provision of the English 
Act which is in the same terms as that of our ordinance. The 
application was opposed and it was shown that the company was 
prosperous and making large profits. The Court of Appeal held 
that if the memliers of the company had lieen in imrtnership it 
would have been proper to order the dissolution of the partner
ship and it was consequently just and equitable that the company 
should lie dissolved as they were in substance though not in form 
in partnership.

It apixars to me that the situation of the present cast1 increases 
rather than lessens the justice and equity of the application. The 
reason there is no deadlock here is that Roliertson is prepared 
to work with Bell with the result that the applicant though 
interested equally with his former partner is deprived of all voice 
in the management of the affairs and cannot even prevent action 
by his opposition, however prejudicial he may consider such 
action.

I would therefore allow the appeal and direct that the company
be wound up. There will lie the usual reference to the Master at
Edmonton. The applicant should have his costs of both the apjieal
and the motion to the Judge and in the winding-up both these
costs and the costs of the company in opposing the application
should lie liorne by Bell. . , „ ,Appeal allowed.
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MacEWAN ». TORONTO GENERAL TRUSTS Co. CAN.
Supreme Court of Canada. Sir Charte* Fitzpatrick, C.J., and Darien, Duff, ^ ( ■ 

Anglin and Brodeur, JJ. February 6, 1917.

1. Contracts (f III E—275)—Restraint or trade—Trim. Code.
A contract whereby the sale of alxiut ninety per cent, of the salt 

output in Canada is controlled, but where the quantity imported and 
subject to competition exceeds the home manufactured article, and the 
prices not having been enhanced thereby, is not in undue restraint of 
trade in violation of see. 49K of the Criminal Code.

2. Contracts (| I C—10)—Consideration—Settlement or action.
The settlement of an action is a sufficient consideration for a promise 

to pay a sum in addition to the amount agreed iqion by the settlement.
[MacEwan v. Toronto (ieneral Trunt* Co., 29 D.L.R. 711. 30 O.L.R. 244, 

reversed.]
3. Contracts (| I E—70)—Statute or Frauds—Debt or another.

An agtwment by the head of a syndicate to nay an amount in con
nection with the settlement of an action against tlie firm is not a promise 
to answer for the debt of another within the Statute of Frauds, and 
need not be in writing.

4. Evidence (§ XII A—920)—Decedent's act—Corroboration.
An agreement of a decedent in connection with the settlement of an 

action may be proved and corroborated, under the Evidence Act (R.8.O.
1914, ch. 70, sec. 12), by the evidence of the solicitors for the parties 
thereto.

Appeal from a decision of the Appellate Division of the Statement 
Supreme Court of Ontario, 29 D.L.R. 711, 36 O.L.R. 244, revers
ing the judgment at the trial in favour of the plaintiffs. Reversed.

(Harrow, for ap|x*Ilant ; ll'eir, for respondents.
Fitzpatrick, C.J. (dissenting):—I have come to the conclu- Fiupstrtek.c 

sion that this appeal ought to l>e dismissed. I do not give much 
credit to what has l>een said concerning the late Mr. Carter lieing 
desirous as a man of honour and as a matter of business honesty 
to pay his share of the ap|x*llant’s claim in the former action. I 
know nothing of Mr. Carter lx»vond what appears in the record, 
but I think it is clear that he was engaged in transactions of a 
dubious character and l>eing a rich man was not only willing but 
anxious that they should not lie brought into public prominence 
by being discussed in a Court of law. Carter was president and 
manager of the Empire Salt Co., Ltd., one of the companies banded 
together in the Dominion Salt Agency of w’hich he was also pres
ident. Whether he had rendered himself liable under sec. 496 of 
the Criminal Code might depend upon whether the objects of 
this concern wen* unduly in restraint of trade, but that they were 
in restraint of trade there can lx* no doubt. Herbert Morrin v.
Saxelby, [1916] 1 A.C. 688, 32 Times L.R. 297; Andrew Millar 
and Co. v. Taylor and Co., [1916] 1 K.B. 402, 32 Times L.R. 161.

But though I think Carter had the lx*st of reasons for wishing
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to have the action s<-ttl<‘<l as lie succeeded in doing, there is no 
reason on the face of t to suppose that lie did not get it set
tled for the amount agreed upon after much negotiation between 
the solicitors for the jiarties.

It is suggested that he was willing to pay personally a further 
sum which would represent his share of the balance of the claim 
beyond the amount for which it was settled and that he entered 
into a binding contract with the plaintiff's solicitor to do so. It 
would, I think, require clear evidence to establish this and it 
seems to me that not only have we no such evidence but there is 
a good «leal of evidence which would prevent a finding to this 
effect. That Carter would have Ixx-n willing to pay whatever was 
necessary is possible, but that lie intended to pay more than he 
could help is, I think, improbable.

The evidence of any mendier of the bar is entitled to lie re
ceive! with resjiect in the Courts but it would be invhlious to 
allow any personal con salera t ions to enter into our estimate of 
such «‘valence. Whilst therefore actx-pting Mr. Proudfoot's ac
count <if what took place In-tween himself and the late Mr. Carter 
as Ix-ing in accordance with his Ix-lu-f, it is n<-e«-ssnry to weigh the 
«•vah-m-e ami rememlx-r that he is speaking of what took place 
y«-ar> ago and that his conclusion is far from Ix-ing supportai by 
the circumstances.

I agrn- with the reasons f««r tin- judgment of the Ap|x-llut<- 
Division in laihling that tin- evi«lenc<‘ is of t«xi doubtful ami un
certain a character to enable the Court to fiml upon it any proof 
that a bimling promist- was ever mad«- or int<-ml«-d to be made.

It sex-ms to me most remarkabh- that Mr. l’romlftxit should 
have omitbxl to inform his clii-nts <if such a promise ami the fact 
that he c«l paynu-nt to stand over for years until after the 
«leatli of Mr. Carter, the only person who could possibly have 
given any other explanation of the matter, renders it impossible 
to accept his recollection ami understamling of the matt«-r unaided 
as it is by writing of any sort or «Inscription.

Davies, J.—A gn at many quittions w«-re raised and <l«-bated 
at bar uism tin- hearing of this appeal. Sum- «if them r«-lat«xl to 
the himling <-ff<vt of the promise or contract sued on and alleged 
to have Ixx-n ma«l<- by the «leccascil, Carter, in his lif«-tim«i with 
Mr. Prou«lfoot, K.C., the s«ilicitor of the ap|K-llunt MacKwan, in

4
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onlvr to effect a compromise of an action then |iemliug in which 
Carter was interested, and as to the necessity of corroliorntive 
evidence of such promise, and whether if math- it was a promise 
to answer for the debt of another within the Statute of Frauds, 
and lastly whether there was any consideration for the promise.

On all these questions I concur with the dissenting opinion of 
Riddell. J.,of the Ap|>ellute Division,and with the opinion of my 
brother Anglin, .L, in this Court.

The only question upon which I entertained any doubt was 
whether the original agreement made lietween the MacKwans ami 
one Hansford with res|iect to the control of their Salt Works in 
(iodcrieh and for moneys alleged to be due uyder which agreement 
the compromised action had Im-cii brought, was an agreement in 
restraint of trade and contrary to the ]>olicy of eonuhon law and 
of the ( 'riminal ( 'od<-, s<-e. IPS, and so unenforcenhh- at law. This 
question was not referred to by the Ap]>ellntc Division in their 
judgment which was determined on the other questions raised. 
It was» however, pressed forcibly in this Court by Mr. Weir.

Mr. («arrow for the ap|H-llant contended that even if the 
original agreement was unenforceable as lieing in restraint of trade 
and contrary to public |Milicy, the contract on which the present 
action was brought was not affected thereby, as the contract now 
in quest ion was based u|Min an entirely distinct agreement or 
promise made by Carter.

Rut if I felt obliged to hold the original agreement unenforce
able as Ix-ing in restraint of trade, I would also feel myself com* 
|x‘lled to refuse the aid of the ( ourt in enforcing the present agree
ment which, in my opinion, is based ujmmi and depends absolutely 
u|nhi the existence ami enforet y of the original agreement 
the action with respect to which was compromkcd.

The sulistantiul ground relied upon by Mr. («arrow was that 
this original agreement was not void on grounds of public |>oliey 
and as In-ing contrary to see. 408 of the Criminal Code.

The original agreement was made lietween the MacKwans, 
representing the estate, and one Hansford, and was put in evidence.

It was to last for a period of 5 years and in consideration of 
the annual payment of #2,000 for the said |>eriod, gave the sole 
and exclusive control of the Salt Works ami Plant of the Mac
Kwans at (iodcrieh to Hansford, with a provision allowing the 
MacKwans to “manufacture sii sell the same to supply what
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was known in business as the loeal retail trade of Goderich" hut 
"at priées which they would l«e advised of from time to time by 
Hansford." A further provision was to the effect that the Mac- 
Kwans agrml not "to l>e interests»! directly or indirectly in the 
manufacture or sale of salt in any other place or places in Canada” 
while the agreement lasted.

No evidence of any kind was given by the defendants Ires)sol
dants) that com|*‘tition had lieen unreasonably or unduly pre
vented or that trade laid lieen unreasonably or unduly restrained 
in the artiele of salt in any way, or that the agreement was un
reasonable in the interest either of the jiarties or of the public, or 
that MacKwan had any knowkalge that Hansford was acting for 
a larger combination and not for himself alone, while the evidence 
of MacKwan and Hansford was in favour of the plaintiffs (apjiel- 
lants) upon these points.

The res]Nindents relied upon the agreement as living sufficient 
in itself and as lieing ex facie one which the Courts would hold to 
be an undue or unreasonable restraint of trade.

1 am not able to accept that argument. The mere fart standing 
alone and without other evidence that for a consideration which 
it is not contended was unreasonable the owner of a salt mine or 
works and plant should agree to give the sole and exclusive con
trol for a limited period to another person of those works and plant 
retaining only a right to manufacture for the local trade and sell 
to that trade at prices to be fixed by the purchaser of the control 
of the salt works, would not in my judgment justify the Court in 
holding such an agreement illegal.

I think the question of illegality is one which as a general rule 
depends upon the surrounding circumstances and that in a case 
such as this at any rate where no evidence of these surrounding 
circumstances was given, this contract on the face of it cannot be 
held so unreasonable as lietween the parties, or so detrimental to 
the public, that the Court would refus»' to enforce it.

The latest authorities on the question fully support this posi
tion. They are: All'yXlen'l of Ike Commouu-ealth of Australia v. 
Adelaide Steamship Co., [I913| A.C. 781, which is a decision of the 
Judicial Committee id the Privy Council, and Sorlh Western Sail 
Co. v. Electrolytic Alkali Co., [1914) A.C. 461, a decision of the 
House of Lords. The headnote to this last decision states the 
facts as follows:—
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The plaintifT company was a combination of naît manufacturera formel 
for the |iur|M>ae of regulating supply ami keeping up |»ricea. ami it hail the 
practical control of the inland aalt market. The inemliera of the company 
were entitled to lie ap|a>inted aa ita «liâtrihutora, i.r., agents to aell on behalf 
of the roiti|iany the aalt which it had purchased from them. The defendants, 
who had not joined the combination, agreed to sell to the nun pan y for 4 yeats 
I8.000 tons of salt per annum, of which a certain pro|»ortinn was to lie table 
aalt. at a fixed uniform puce |ier ton. and undertook not to make any other 
aalt for aulc. They wen- to have the option of buying back the whole < r 
a part of their table aalt in each year at tlie plaintiff company's current 
selling price and were to lie np|tointed distributors on the same terms aa 
the company's other distributors. The defendants having sold aalt in viola
tion of this agreement, the plaintiff company sued them for breach of con
tract. The defendants did not by their defence raise the issue of illegality, 
but they sought to rely on certain facts and documents admitted in evidence 
at the trial ti|sm other issues as shewing that the agreement was illegal as 
against public policy.

The House of birds, reversing a majority decision of the Court 
of Appeal, held that the agreement there in question and sub
stantially stated in the headnote was not ex facie illegal.

Vpon the authority of these two eases determined, one by the 
Judicial Committee and the other by the House of Ixirds, I have 
no hesitation in deciding that ex facie the original agreement in 
question here is not illegal. The speeches of the noble lord who 
determined the case of the Xorth Western Salt Co., [1914] A.C. 
401, are most illuminating and instructive u|>on the question I am 
discussing. I will content myself with quoting a few extracts 
only, one from Haldane, L.C., at p. 472:—

In un up|ieal which recently came Indore the Judicial Committee of the 
Privy Council (Alt’y-tieti’l of tht Communwealth of .4 u/>lralin v. Adelaide Steam• 
thip Co., (1913) A.C. 781), my noble and learned friend Lord Parker delivered 
on liehalf of the committee a judgment in which the law on these subjecth 
was fully reviewed. Among other statements in that judgment there is one 
which bears closely on the question before us. After explaining the differ
ence between a monopoly in the strict sense of a restrictive right granted 
by the Crown, and a monopoly in the jioputnr sense in which what is meant 
is that a partieulai husiisw has been placed under the control of some indi
vidual or group, he says (p. 796) that it is “clear that the onus of shewing 
that any contract is calculated to |>roduce a monopoly or enhance prices to 
an unreasonable extent will In* on the party alleging it, and that if once the 
Court is satisfied that the restraint is reasonable as between the jiarties the 
onus will be no light one."

My Lords, I desire to adopt this pro|*wition as applicable to the ques
tion before us.

Another from Lord Moulton, at p. 476:—
It may be shortly put as follows: If the contract ami its setting he fully 

before the Court it must (ironounce on the legality of the transaction. But 
it may not do so if the contract be not ex fane illegal, and it has Indore it
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CAN. only n part of tin* netting which it in not emit Ini to take, us against the plain-
jTTT tiffs, as fairly representing the whole setting.

The other extract, which I think very applicable to the ap|>eal 
nier consideration, is from Lord Sumner, at p. 4SI. HeMacKwan

Toronto
(Ibnbbal

TrcbthC’o. Whatever els<‘ can he made of it. if anything, this is certain, that we do 
not know half of the facts material to the ease. For myself I should require

Davit*. J to know much more of the conditions of the trade and of the effect of such
arrangements as these before 1 could profitably express any opinion on the 
practical rights • ml wrongs of the sale of salt. In such a matter partial 
information is as bad as none.

For the above reasons and on the above authorities, I concur in 
allowing the ap|teal and restoring the judgment of the trial Judge, 
Sutherland, J.

Duff, J., dissented from the judgment allowing the appeal.Dwir.u

Anglin, J.—The facts of this case ap)>ear in the judgment in 
the Ontario Courts, 29 D.L.R. 711, 30 O.L.H. 244.

Anglin. J.

Mr. Proudfoot *8 evidence was accepted by the learned trial 
Judge. While there are, no doubt, circumstances dwelt on by the 
Chief Justice of the Common Pleas which, as Riddell, J., puts it, 
“would—or might In*—suspicious in persons of less high standing 
than Mr. Proudfoot," 1 cannot agree with the Chief Justice that 
they warrant rejecting his testimony or treating the definite 
promise made by Carter, to which lie deposes, as an indefinite 
expression of mere intention, or as meant to create not a legal 
contract, but only the moral obligation of “a gentleman’s bargain” 
1 concur in Riddell, J.’s interpretation of Mr. Proudfoot*s testi
mony and, unless I should discredit him—which I am certainly 
not prepared to do—the conclusion seems to me inevitable that the 
late J. 1. Carter meant to enter into a legal contract—collateral to
the settlement of the them pending litigation, but for which that 
settlement and the fact that he would thereby Ik* relieved from 
what lie deemed a humiliating, if not a dishonest position formed 
the consideration—to pay to the estate of the late Peter MacKwan. 
represented by the three plaintiffs then Indore the Court, five- 
sixteenths of the sum of 83,200 or 81,(MM).

The evidence of Mr. Proudfoot was not that of an opposite» or 
interested party within R.S.O. ch. 76, sec. 12. Yet if, for any other 
reason, corrolMiration of it should he necessary or desirable I agree 
with Riddeli, J.,that it is supplied by the evidence of Mr. Hanna.

For the reasons assigned by that Judge and by Sut her-
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hind, J.,1 am also of the opinion that the defendants' objection* 
leased on the Statute of Frauds and on ti c» fact that the present 
plaintiff sues alone as administrator of his father's estate are ill- 
founded. If thought desirable for their protection by the defend
ant*, the plaintiff's two brothers, who were joint plaintiffs with 
him in the» former action, may Is- added as parties,as Riddell, ,1.. 
has suggested.

Another defence, chiefly relied upon by the respondent in thi* 
Court, which was pleaded and was noticed in the trial judgment, 
is that the contract on which the former action was brought was 
illegal ami that its illegality so tainted the agreement now sued 
upon, made in consideration of the compromise and settlement of 
that action, that it cannot lie enforced. The illegality of the 
original contract has never been determined. The question of 
its validity might have Ik-cii settled in the former action, but not 
without considerable trouble. The rights of the parties could not 
Is* known without a judicial decision. For aught that ap|M-ars the 
plaintiffs at that time bond fuie forbore further litigating a doubt
ful question. The consideration moving from them was tin- aban
donment not of a right, but of a claim. In relinquishing their right 
to litigate that claim they gave up something of value. \tties v. 
New Zealand Alford Estate Co., 32 Ch.l). 200. Carter on his part 
escaped from an unpleasant position. There was, therefore, con
sideration for his promise ami that consideration possibly was not 
illegal. Moreover, as his claim was presented at the trial the 
plaintiff did not invoke the allegnl illegal contract.

On the other hand, what tin- defendant's testator agreed to 
do was to make good to the MacEwan Estate a part of the moneys 
which it sought to recover under the very contract alleged to In- 
illegal. Though in a sense* collateral, was not ( 'arter's agreement 
in fact tantamount to a security to the plaintiffs for a partial jmiv- 
ment of the fruits of the impugm-d contract and therefore*, if that 
contract was illegal, itself fatally tainted? Everingham v. Meighan, 
55 Wis. 354, at p. 300 et seq. Did it not spring from, and was it not 
a creature of, the contract alleged to Is- ilk-gal? Fisher v. liridyes, 
3 E. & B. 042, at 049; Clay v. liny, 17 C.B.N.8. 188. (But sec 
1 Smith’s L.C. (1915), pp. 435-0; Armstrong v. Toler, 11 Wheaton, 
2.58, at 271 et seq.).

In order that this defence should succeed, however, the il
legality of the original contract must Is- established. It is attacked

441

CAN.
K ('.



442 Dominion Law Reports. 135 D.L.R.

CAN.
». C.

MacEwan

Toronto 
General 

Trusts Co.

Anglin, J.

as a contra volition of see. 498 of the* Criminal Code, the scope of 
which was somewhat considered in M'eidman v. Shrayge, 2 D.L.R. 
734, 4(1 ('an. S.C.R. 1. The trial Judge dealt with this hraneh of 
the present case in a single sentence. He said:—“I am unable to 
find upon the evidence that the defence of the contract l>eing void 
as against public policy was made out.” It is not adverted to at 
all in the opinions delivered in the Ap]>cllnto Division.

The MacEwans by their contract with Ransford, in consider
ation of an annual payment of $2,000, gave him control of their 
salt works and plant at (ioderich for 5 years and agreed not to lie 
interested directly or indirectly in the manufacture or sale of salt 
elsewhere in Canada, to discourage the erection of other salt works 
at (Ioderich and to turn over to Ransford all orders or offers for 
the purchase of salt which they should receive, other than for 
retail sales, retaining, however, the right to supply “the local 
trade,” but at prices of which Ransford should advise them. I 
am not prepared to pronounce this contract er facie illegal. Al
though it was executed after the formation of the Dominion Salt 
Agency, the MacEw’ans w’ere unaware that Ransford was making 
it in the interests of that company, to which he subsequently 
assigned it. If they knew’ at all of the existence of the Dominion 
Salt Agency, they did not know that “there was an attempt being 
made to round up the salt trade.” This evidence given by Hugh 
J. A. MacKwan is uncontradicted. Moreover it has lx»en shewn 
that during the period in question, while the Dominion Salt Agency 
may have controlled 909t of the output of salt by Canadian manu
facturers, the importation of salt, duty free, exceeded that output, 
and for aught that appears to the contrary this imported salt 
conqieted with the domestic article. It is also proved that no 
enhancement in the price of salt resulted from the formation and 
activities of the Dominion Salt Agency. Vndcr these circumstan
ces 1 am not pnqiared to hold, reversing the trial Judge, that it 
lias been established tliat in making the agreement with Ransford 
the MacEwans contravened sec. 498 of the Criminal Code. The 
purpose may have lx*en to limit the facilities for producing, manu
facturing, supplying and dealing in salt and to lessen competition 
therein, but that it was to do so “unduly” has not lx*en shewn. 
North Western Salt Co. Ltd. v. Electrolytic Alkali Co. Ltd., [1914] 
AX’. 461, at 469, 171. Neither can I say without more evidence 
than the present record furnishes as to the circumstances under
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which the agreement was made and the situation of the salt trade 
at the time that the restriction iuqiosed upon the MacEwans' 
right to manufacture and deal in salt was greater than was reason
ably necessary for the protection of Hansford in taking over the 
control of their (îoderich works anti agreeing to pay therefor the 
sum of $2,000 per annum, or tluit it was clearly injurious to the 
public interest. Att'y-Gen’l of Australia v. Adelaide Steamship 
Co., [1913J A.C. 781, at 704-7; Maxim Nordenfelt duns and Am
munition Co. v. Nordenfelt, 11803] 1 Ch. 630; [1804] A.C. 535; 
Collins v. Locke, 4 App. Cas. 674; lhdmrski d* Sons v. Cold skin, 
[1896] 1 Q.B. 478, at 484; Underwood d* Son v. Barker, [1890] 1 
Ch. 300, at 303, 305.

On the whole case I am of the opinion that the appeal should 
be allowed with costs in this Court and in the Appellate Division 
and the judgment of the trial Judge restored.

Bkodevh, J.:—I am of opinion that this appeal should lie 
allowed for the reasons given by my brother Anglin.

Apjteal allowed.

MACDONALD ?. CASEIN.

brilith Culumina Court of Appeal. Macdonald, C.J.A., and (lalliher and 
McCkUlip». JJ.A. June 6. 1917.

Injunction (f IB—22)—Contract por personal hkkvice.
One who contracts to five an exclusive sale agency within a specified 

area and for a specified time will not, where there is no express negative 
stipulation, In* enjoined from giving others the right to sell within that 
area before the expiration of the s|iecified period.

Appeal by the defendant from the order of Hunter, C.J.B.C. 
Reversed.

K. P. Davis, K.C., for up|iellant; S. S. Taylor, K.C.. for re
spondent.

Macdonald CJ.A.:—Whether this case lie treated as one of 
personal service or one of salt* of goods, the order appealed from 
cannot lie sustained.

Regarded as a contract of |>ersonal service it is not distin
guishable from that in question in Whitwood Chemical Co. v. 
Hardman, [1891] 2 Ch. 416, in which the English Court of Appeal 
decided that a manager who had contracted to give “the whole 
of his time to the company's business" for a period therein speci
fied could not tie enjoined from giving within that period his 
services to another.
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In tin* caw* at liar tin* contract relied upon ap|xjints tin* plain
tiff “the sole agent for (the Hale of) Sanagen” within a specified 
area for a sjiecificd time, hut notwithstanding this, the defend
ant authorized others to sell within tin* area before tin* expiration 
of the sjiecified jieriod. In each case it was argued that the sub
stance and not the form of agreement is to be considered ; that if 
a man contracts to give his whole time or to give the sale agency, 
he in substance contracts not to work for another or not to give 
the agency to another. The Court of Ap|x*al, however, in the 
case above referred to, declined to grant an injunction restraining 
the manager from giving his time to another.

Treated as a contract for the sale of goods as respondent's 
counsel argued it was, the plaintiff is met with the judgment of 
Jessel, M.R., in Fotheryill v. Rowland (1873), L.K. 17 liq. 132, 
where the contract was that the defendant should sell to the 
plaintiffs the whole of the coal got from No. 3 seam for a period of 
5 years. An injunction to restrain defendants from disposing 
of the mine and thus disabling them from performance of their 
contract was refused. In Donnell v. RennetI (1883), 22 Vh.D. 
835, the contract, apart from the express negative stipulation 
therein contained, was in terms from which a negative could lx* 
as clearly inferred as in the contract before us. Fry, J., granted 
the injunction Ix'cause he felt Ixiund to do so on account of the 
express negative agreement. At p. 840 he said :—

I have come to the conclusion, then-fore, upon the authorities which are 
himling U|mhi me. thill 1 ought to grunt thin injunction. I do ho with consider- 
uble difficulty In-cause I find it hard to druw any substantial or fungible 
distinction between u contract containing un express negative Htipulution and a 
contract containing an affirmative stipulation, which implies a negative. I 
find it exceedingly difficult to draw any rational distinction between the ease 
ol Fulht ryill v. Unulund (xupro). and the ease now before me, hut at the same 
time the Courts have laid down that so far as the decisions have already 
gone in favour of granting injunctions, the injunction is to go.

In Whilwixtd Chemical ('o. v. Hardman, xupra, Lind Ivy, L.J., 
said :—

I agree with what the late Master of the Rolls. Sir Ci. Jessel, said alsiut 
there I icing no very definite line. 1 agree in what bord Justice Fry has said 
more than once, that eas«-s of this kind are not to In- extended. 1 confess 1 
look U|Min I.utilit y v. H’«gmr rather as an anomaly to lie followed in cases 
like it, but an anomaly which it would lie very dangerous to extend.

The tendency of the Courts now apix-ars to lx* not to follow 
Lumley v. Wagner, 1 DeG. M. A G. ti04 (42 E.R. (187), and the 
line of cases founded on that decision, unless there lx* in the par-

I
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Manlimuld,CIA.

ticular case an express negative stipulation. Agreeing as I do _ 
with the observations alxive quoted, I would allow the appeal. (’. A.

With respeet to the eosts, I would deprive appellants of them. ma<’dÔ»au> 
The appellants’ et 1 as disclosed in their letters was most 
reprehensible. The odious doctrine of the ‘scrap of y taper” 
is unblushingly adopted. In a letter of September 14. 1910. the 
appellant tells the plaintiff that it was farthest from appellants’ 
thoughts to do him any harm or injustice, but that having ar
ranged a big scheme for the whole of Canada appellant did not 
ftrl that anything ought to ntan<t in the way of carrying it out.

Galliher, J.A.:—I agree in the conclusions of the Chief Gaiiiher,ja. 
Justice, and would allow the appeal.

M< PniLi.ils, J.A.:—1 agn*e with the judgment of the Chief MePhiiiip*,j.a. 
Justice1. Appeal allowed.

MONTREAL-CANADA FIRE INS. CO. v. NATIONAL TRUST
CO. Ltd.

Quebec Su prior Court, Allant. J. April 4. 1917.
Companies (6 VII B—370)—Extraterritorial powers as to doing hvhi- 

NESS— 1NSVRANCE.

An insurance company incorporated under a Dominion statute has 
the inherent power, unless forbidden by its charter, to carry on business 
and to issue (sdieies to (nthoiis and on pro|xirty outside of Canada.

Action to determine validity of insurance policies issued by 
a company incorporated under a Dominion statute insuring 
property situated outside of Canada. Validity sustained.

A. ('hase-Cangrain, K.C., anil A. ('. Heighington, for liquidator* 
Kugene Ij<ifleur, K.C., and (1. M. ('lark, for claimants.
Allard J.:—The company in liquidation was incorporated by 

Act of the Parliament of Canada, Il Edw. VII. eh. 158. Before 
the passing of this Act the said company bore the name of the 
Mutual Fire Insurance Company of the City A’ District of Mont
real, and as such had lieen incorporated under Act of the Province 
of Canada of 1859. Since that date from 1859 to 1903 it has 
always existed with the powers which were first conferred upon 
it by its Act of Incorporation of 1859 and with the additional 
powers which were given it by various subsequent legislation.

By the Statute of Canada, 22 Viet. eh. 59, statute of 1859, 
it was decreed that freeholders and other persons residing at 
Montreal might establish a mutual insurance company to insure 
properties situate within the limits of the said city only and not
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elsewhere under the name of the Mutual Fin* Insurance Company 
of the City of Montreal. In 1903 this said company, the Mutual 
Fire Insurance Company of the City of Montreal, requested and 
solicited from the Parliament of Canada the Act of Incorpora- 
tion which créâted it and gave it the lowers which it |>ossesses 
and which it has enjoyed up to the present date.

Sec. 2 provided that the name of the company In* changed 
to that of the Montreal Canada Fire Insurance Company : Sec. 12, 
that as soon as the capital sut>seril>ed should reach #1(X),000 and 
10^ lie paid, ami as soon as the comi>any should obtain its 
license, it might operate and insure according to the mutual and 
non-mutual systems in the different proi'incen of Canada.

After its incorporation the said company, in liquidation, ful
filled the requirements of the federal government, commenced 
immediately its operations and continued them up to the time 
when it was pqt into liquidation.

In the course of its operations, it made contracts of insurance 
and of re-insurance with persons and companies residing outside 
of the country, ami for the purpose of insuring and «‘-insuring 
properties situated outside of Canadian territory. The policies 
for that purpose were issued in favour of the persons thus insured 
in the form of those which are annexed to the memorandum signed 
by the attorneys of the parties and marked A, B, C. These 
latter, after the said company liad lx»en put into liquidation, filed 
claims as creditors with the liquidator, claims baswl on the con
tracts of insurance and re-insurance mentioned above, made by 
the company defendant in favour of foreign persons and com
panies as aliove mentioned.

The liquidator contends that these claims are badly founded 
!xicause these contracts of insurance and re-insurance were ultra 
rires of the powers of the compuny, in liquidation, and therefore 
null and of no effect.

On their part the claimants submit that these same contracts 
an* intra vires and that the company had the right to enter into 
them.

For the purpose of obtaining a decision on the point raised, 
the said parties have submitted a joint memorandum containing 
an enumeration of the various Acts of Parliament and of the 
legislature of Quetiec relating to the incorporation of the said
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company and the powers which have l»een granted to it, a classi
fication of the different contracta of insurance and of re-insurance 
entered into by the said company in favour of the claimants and 
to which are annexed facsimiles of the policies issued by the 
said company, and, finally, the conclusions of each of the parties 
on the memorandum of fact and of law produced by mutual 
consent by the parties.

The contentions of the claimants are as follows: That the 
contracts of the kind marked A, B, and C are and were within 
the powers of the said company, and that these contracts are 
not null by reason of the fact : (1) That tin* parties insured resided 
outside of Canada; (2) that the properties insured were not 
situated within the limits of Canada; ami (3) lx*cause the said 
contracts or some of them were completed outside of Canada; 
and the claimants ask, in conclusion, that the liquidator be ordered 
to pay their claims in as far as the monies of the said company 
are available.

On its part, the liquidator submits: (1) That the said con
tracts were ultra rires of the powers of the said company, l>ecause 
the said contracts of insurance or re-insurance were not made 
in the different provinces of Canada; (2) lx»cause tin* pnqierties 
insured by the said contracts of insurance ami of re-insurance 
are not situated within the limits of the different provinces of 
Canada, but in foreign territory.

And the liquidator asks, in conclusion, that the said claims 
lx* set aside, subject always to the rights of the said claimants 
to claim the whole or part of the premiums paid by them on the 
said contracts of insurance or of re-insurance.

Such are the questions submitted to the Court for adjudica
tion in this case.

The first question which arises is that of ascertaining what 
an* the powers and the rights which the company, in liquulation, 
received from the federal i>arllament by its Act of Incorjxiration.

Sec. 12 of the Act of Incorjwration of the said company, 3 
Kdw. MI. ch. 158, says that the company will have the jxiwer 
to insure in the various provinces of Canada. Sec. 13 adds tliat 
it may cause itself to be insured against any risks it may liave 
undertaken in the course of its business; ami, finally, sec. 14 
says that it may also accept from other com|>anies insurances
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and re-insurances of their risks wherever the said risks may he 
situated.

Corporations have only the rights which are specially con
ferred on them by their Act or by the general laws applicable 
to their kind, and all those which are necessary to them in order 
to attain their purposes.

Corporations or companies may l>e incorporated either by 
charter or by an Act of legislature or of parliament. Those 
which are incorporated by charter without any restriction in their 
powers have the capacity of natural persons, and may do every
thing which a natural person may do, unless they are forbidden 
directly or indirectly by the Act creating them or by a general 
law capable of affecting them. Those which are created by 
statute can do all the acts which they are authorized directly 
or indirectly to do by the statute which created them.

Such is the doctrine which I find set forth in Hals.’ Laws of 
England, vol. 8, p. 358.

According to this theory, the company, in liquidation, in this 
case could only do the acts which its Act of Incorporation autho
rized it to do—namely, make contracts of insurance and of re
insurance. It is evident that the company would not have had 
power to carry on another kind of business. And if it had done 
so, it would have acted without right, without power, and its 
acts would have l>een ultra vires of the powers conferred upon it. 
But if the comjMiny, in liquidation, had the right to make, in the 
Dominion of Canada, contracts of insurance and of re-insurance 
of the nature of those which are produced and attached to the 
said memorandum in the forms A, B, and C, could it carry on 
the same kind of business outside of Canada, and, if so, in virtue 
of what right and what power?

I believe that one must reply affirmatively to this question. 
The reasons which militate in favour of this solution are set forth 
at length in the different citations w’hich follow and which I find 
in certain judgments of the Supreme Court of Canada and of 
the Ontario Court of Appeal. Canadian Pacific R. Co. v. Ottawa 
Fire Insurance Co.t 39 Can. S.C.R. 405, at 452, Idington, J.:—

The sole questions are: Is it a corporation? Was it given power to 
carry on this kind of business; to form this kind of contract in question? 
If so, and given it at home, then it is always presumed to be implied as given 
elsewhere, wherever the comity of nations prevails.
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Nor has the recognition abroad and force of that recognition defended 
on a provision, express or implied, in the charter or Act creating the cor- 
jMiration anticipating its going abroad to do business.

It simply depends on the kind of business it was incorporated to do. 
If that business can be done abroad, as well as at home, in addition to or as 
part of the home business, the right is inherent in the corporation to go there 
to do it unless recognition there is denied it. . . .

It is that any State creating a corporation without restricting Its power 
is supposed to know as a matter of international law that the same kind of 
business it enables it to do can then legally be done abroad by this creation, 
in States that choose to accord it recognition.

When statesmen frame a law, its language must be read in light of that 
international law and unless clearly repugnant thereto or expressly excluding 
its operation both must be read together.

C.P.R. v. Western Union Telegraph Co., 17 Can. S.C.It. 151, 
at 155, Ritchie, C.J., says:—

The comity of nations distinctly recognises the right of foreign incor
porated companies to cam’ on business and make contracts outside of the 
country in which they are incorporated, if consistent with the pur|xmes of 
the corporation, and not prohibited by its charter, and not inconsistent with 
the local laws of the country in which the business was carried on. subject 
always to the restrictions and burthens imposed by the laws enforced therein; 
for there can be no doubt that a State may prohibit foreign cor|>orations 
from transacting any business whatever, or it may permit them to do so 
upon such proper terms and conditions as it may prescribe. With respect 
to foreign corporations generally, the statutes of New Brunswick provide 
for the service of process on foreign corporations carrying on business by 
agents in the province “whose chief place of business is without the limits of 
the province, and if established by the law of any other place,” and pro
vision is made for the proof of contracts by foreign cor|x>ration.

Howe Machine Co. v. Walker, 35 U.C.Q.B. 37, at 53, Richards, 
C.J., says:—

In Bard v. Poole, 12 N.Y., Denio, J., thus sums up the law' applicable to 
this subject, at p. 504: They (corporations) are beings existing only in con
templation of law, and have no other attributes than such as the law con
fers upon them; and as the laws of a country have in general no extraterri
torial operation, a corporation cannot challenge, as a matter of right, the 
privilege of dealing in a country not under a jurisdiction of the sovereignty 
which created it. Any of the States of the Union may, as this and several 
other States have done, interdict foreign corporations from performing cer
tain single acts, or conducting a particular description of business within 
its jurisdiction. But, in the absence of laws of that character, or in regard 
to transactions not within the purview of any prohibitory law, and not incon
sistent with the policy of the State as indicated by the general scope of the 
laws or institutions, corporations are permitted, by the comity of nations, 
to make contracts and transact business in other States than those by virtue 
of whose laws they were created, and to enforce those contracts, if need be, 
in the Courts of such other States. It is, of course, implied that the con
tract must be one which the foreign corporation is permitted, by its charter, 
to make; and it must be one which would be valid if made at the same place
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by a natural person, not a resident of that State: Silver Lake Bank v. North, 
4 Johns. Ch. 370; Bank of A ugusta v. Earle, 13 Pet. 519; Mumford v. American 
Life Insurance and Trust Co., 4 Comst. 463.

I find also in the Encyclopedia of Law and Procedure, verb» 
“Corporation,” vol. 16, p. 144, par. 18, sanction of the same 
principle.

From these different citations, it follows that international 
law allows corporations, incorporated companies, the right to 
make contracts and to carry on business outside the country in 
which they have been incorporated, if these contracts are of the 
kind which they have lieen authorized to make in the country 
in which they were incorporated, and if they are allowed by the 
law of the country in which they are made.

The Parliament of Canada which incorporates a company 
without restriction of its powers is presumed to know that the 
same kind of business may lie likewise carried on outside of its 
territory and to have given authority to carry it on, and unless 
it is clearly expressed in the Act of Incorporation that the incor
porated company cannot carry on business outside of the terri
tory, or unless the law of the foreign country where it wishes to 
operate forbids it, such corporation can carry on its operations 
there.

The liquidator contends that the Act of Incorporation of the 
company in liquidation restricts and limits its powers to Cana
dian territory.

I do not think that the said Act of Incorporation ought to 
lie interpreted as prohibitive as to the territory where the com
pany could operate.

It is well to note that the said company, at the time when 
it bore the corporate name of the Mutual Fire Insurance Com
pany of the City of Montreal, had received by the Act 22 Viet, 
ch. 59, the right and the power to insure in the City of Montreal 
only, and not elsewhere, which means that, when the company 
was originally constituted as a corporation, it received restricted 
rights and powers, and there is no doubt that at that time it 
could not operate outside the limits of the City of Montreal. 
But the terms of sec. 12 of the Act of 1903, 3 Edw. VII. ch. 158, 
incorporating the present company, are not the same and are 
not restrictive like the first were. It is quite true that, by sec. 12, 
the Act of Incorporation gives it the right to do business in the

-



35 D.L.R.] Dominion Law Reports. 451

various provinces of Canada, but there is not found in this sec. 12 
the same restriction or prohibition which is seen in the Act of 
1859, 22 Viet.

It is evident that sec. 12 would have, given the company as 
great powers as it actually has if the words “In the various 
provinces of Canada” had not lieen inserted. The Parliament of 
Canada cannot give to a company power to do business outside 
its omti territory.

In my opinion, in order to decide that the company had not 
the right of making contracts of insurance outside the country, 
it would have l>oen necessary that it should have been forbidden 
to do this in a formal and absolute manner by its Act of Incor
poration.

The provisions of the statute which prescrilx* the place where 
the company will carry on business are not drafted in the negative 
form—that is to say, that it is not stated that the company may 
carry on business in the various provinces of Canada and not 
elsewhere. If they were drafted in this form, I am of the opinion 
that they would constitute a prohibition against carrying on busi
ness elsewhere, and that the violation of this prohibition would 
entail the nullity of contracts made in foreign countries, but the 
provisions of the Act of Incorporation of the said company are 
in affirmative terms only, and, in my opinion, do not constitute 
a prohibition against carrying on, in foreign countries, business 
of the same kind as it was authorized to transact in this country.

QUE.

8. C.

Montreal-
Canada

Fire
Ins. Co.

National 
Trvst Co.

Ltd.

Allard. J.

If we take a glance at the Insurance Act of 1910, we see that 
our legislators evidently had in view, in adopting that legislation, 
the law called international law, in virtue of which Canadian 
companies are authorized to do business outside of Canadian 
territory, and foreign companies to do business within the limits 
of Canadian territory. Thus, secs. 59, 60 and 63 of the said 
Insurance Act formally contemplate the case where Canadian 
companies operate outside Canadian territory, and in several other 
sections, notably 15, 32 and 58, these same insurance laws fore
see the case where foreign companies, on authorization of the 
Minister of Finance of Canada, will carry on business on Cana
dian territory. Art. 79 of our Code of Procedure gives to foreign 
persons or corporations the right of suing in our province, always 
apparently in virtue of this same international law, and if these



Dominion Law Reporth. [35 D.L.R.452

QUE.

ic
Montreal-

Canada

National 
Trust Co. 

Ltd.

Allard. J.

ALTA.

sTc.

Statement.

foreign companies have the right of action, they must also neces
sarily have that of contract, since the right of action is given 
only to enforce the execution of a contract. And, if we give to 
foreign persons the right to do business here in our province, why 
cannot a Canadian corporation do business in a foreign country? 
It can only lx» prevented by its Act of Incorporation or by the 
laws of the country where it does business. However, as I have 
said above, I do not see anything in the Act which restricts the 
powers of the company as to territory, and hinders it from going 
beyond the Canadian frontier to do that kind of business which 
it is authorized to do in this country. The company has not 
acted in contravention of its charter. The j)owers which the 
parliament gave it ceased, it is true, at the Canadian frontier, 
but, as a legal person having a legal existence, it had the power 
in virtue of international law to do in foreign lands the same kind 
of business as it was authorized to do in this country in virtue 
of its Act of Incorporation, provided that it was authorized to 
do so by the laws of the foreign country.

For these various reasons, I consider the various contracts of 
insurance and of re-insurance made and entered into by the said 
company in favour of persons residing outside of Canada and on 
properties situated outside the limits of this country intra vires 
of the powers of the said company, and that the claims of the 
various creditor claimants ought to be admitted by the liquidator.

I order the said liquidator to receive the said claims and to 
pay them out of the monies of the said company, according to 
their sufficiency and conformably to the law in such cases.

Judgment accordingly.

CRISTALL v. McKERNAN.
Alberta Supreme Court, Ap/tellate Division, Harvey, C.J., Stuart, Beck and 

Walsh, JJ. May 17, 1917.

Landlord and tenant (§ III D—95)—Covenant as to rent—Insolvency 
—Forfeiture.

A provision in a lease that six months’ rent shall become payable in 
advance in the event of the lessee’s insolvency or his assignment for 
creditors is enforceable against the lessee if the tenancy had that period 
to run; it cannot be relieved against, as a penalty or forfeiture, where 
the lessor was compelled to lease the premises for the unexpired term 
at a reduced rent.

Appeal from a judgment dismissing an action for rent. Re
versed.

Frank Ford, K.C., for appellant.
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The judgment of the Court was delivered by 
Harvey, C.J.:—The plaintiff, the owner of certain hotel pre

mises in the City of Edmonton, leased them to the defendant for 
the term of 2years and 9 months,commencing on October 1, 1913, 
at a monthly rental of $2,000 payable in advance. The lease 
contained the following clause:—

And it in further agreed by ami between the parties hereto that if the 
term hereby created shall at any time 1m- seized or taken in execution or in 
attachment by any creditor of the lesser- or if the lessee shall make an assign
ment for the benefit of creditors or become bankrupt or insolvent or take the 
l>enefit of any Act that may lx- in force for bankrupt or insolvent debtors, 
or in case he shall do or suffer to 1m- done any act whereby the license to sell 
intoxicating liquors in the said hotel shall become forfeitei, refused, or sus- 
ix-nded or whereby he, the lessee, shall become disqualified from holding such 
license, then and in such case, in ad<lition to the then current month's rent, 
the next ensuing t> months’ rent shall immediately become dm- and payable 
and the said tenu shall immediately Im-coom- forfeited and void.

ALTA.

8. C.
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MvKernan.

Harvey, C.J.

On March 16. 1915, the defendant made an assignment for 
the benefit of his creditors to the official assigner. In a prior case 
of assignment to the assignee in which there had lieen a lease, the 
assignee took possession of tire leased premises until he could 
wind up the estate, and an attempt had Ix-en made to hold him 
liable to the landlord for the remainder of the term. The case was 
then before the Courts, but it was ultimately held that he was so 
liable. In view of that experience he w is unwilling to take 
possession in this case without a sjierial arrangement with the 
landlord. This arrangement was found by the trial Judge to have 
been an agreement lietween him and the landlord that he should 
go into possession only for such period as he desired to wind up 
the estate and should pay the landlord at the rate provided for in 
the lease if the profits of the business justified it; otherwise, what
ever the business or any surplus on the winding-up of the estate 
would pay.

He then went into possession and remained there until April 
23, 1915, when he withdrew, having sold the chattels in the hotel 
to a purchaser who obtained a lease from the plaintiff until June 
30, 1916, the date of expiration of the former lease, at a monthly 
rental of 11,000. Under each lease, the lessee was to pay the taxes 
also. At the time of making this second lease, plaintiff notified 
defendant and the assignee that he was making it, and that it was 
the beet he could do, and that he would hold the defendant or his 
estate liable for the difference between the two rentals.
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He subsequently brought an action for this, and at the trial 
asked leave to amend by claiming in the alternative the value 
of 6 months’ rent under the terms of the clause above set out. 
The action as framed was dismissed, but leave was given to amend, 
and by agreement between the parties, instead of filing a new 
amended claim in the same action, a new action was l>egun for this 
alternative claim and pending the determination of that action 
notice of appeal was given against the judgment in the former one. 
The second action also was dismissed, notice of appeal Iteing given. 
This is, therefore, in form two appeals, though in substance it is 
one since the plaintiff only makes alternative claims. The clause 
in question is not a novel one and then* are numerous cases in 
which the same terms have been under consideration, but in most 
of the cases the question under consideration was between the 
landlord and the assignee, the landlord claiming a preference over 
other creditors.

In McKinnon v. Cohen, 16 D.L.R. 72, 7 A.L.R. 317, my 
brother Beck held that a somewhat similar provision for the falling 
due and payment of 3 months’ rent upon assignment was in
effective as against the assignee to give the lessor the full amount 
which he claimed, but intimated that it might be valid as between 
the parties subject to the jurisdiction of the Court to relieve 
against it as being a penalty.

In a later case in Saskatchewan, Harwood v. Assiniboia Trust 
Co., 25 D.L.R. 830, 8 S.L.R. 162, Brown, J., held that a similar 
provision was valid even as against the assignee in view of the 
provisions of their Assignments Act, which authorized a prefer
ential lien in favour of a landlord for rent for 3 months, following 
the execution of an assignment.

It is to be noted that in the present case no claim whatever 
is being made to a preference, the question being one simply 
between the parties.

In Re Hoskins, 1 A.R. (Ont.) 379, the provision was that in the 
event of insolvency “the term shall immediately become forfeited 
and void, but the next succeeding current year’s rent shall never
theless be at once due and payable.” It was held that as to the 
subsequent year’s rent, the landlord was not entitled to a pre
ference which was the question for consideration. The only 
reasons for judgment are gven by Patterson, J.A., who says, at 
p 383:
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Then as to the subsequent year's rent, I set no reason for refusing to hold 
that, as between the '•‘ssor and lessee, the amount became due and pay
able when the event happened which the lease declares shall produce that 
result, viz., the institution of the proceedings in insolvency.

And again on p. 384 :—
It is argued by Mr. Roaf that this was a provision for the payment of a 

sum of money in the nature of liquidated damages, for the loss involved in 
the landlord's having to resume possession of the premises. It may lie con
ceded that as between the parties to the lease it is an agreement of that char
acter, and that, as I have already said, it creates a legal debt.

In Baker v. Atkinson, 14 A.R. (Ont.) 409, the provision, as 
appears from the report in 11 O.R. 735, was that upon the event 
happening “the said term shall immediately become forfeited and 
void, and the full amount of the next ensuing one year’s rent 
shall lie at once due and payable.” The question was a com
plicated one between the landlord, who had distrained for the 
year’s rent, and execution creditors. It was contended that the 
lease was forfeited by the action of the landlord in distraining, and 
that in consequence the term l*»ing ended, there was no right of 
distress. Hagarty, was the only Judge who dealt with this
contention in the appeal and at p. 416 he says:—

I do not see why, notwithstanding the distress, the landlord might not still 
elect to continue the relation. Must we hold that his seizing for the amount, 
which would only be coming to him by reason of the assignment, is an absolute 
irrevocable election on his part to avoid the lease? . . . I do not see any
inconsistency in holding that the lessor might still be held not to have elected to 
avoid. (And points out that) In Jones v. Carter, 15 M. & W. 718, . . . 
Parke, B., says: “The lease would be rendered invalid by some unequivocal 
act indicating the intention of the landlord to avail himself of the option 
given him and notified to the lessee, after which he could no longer consider 
himself bound to perform the other covenants in the lease.”

In a later case, Linton v. Imperial Hotel Co. (1889), 16 A.R. 
(Ont.) 337, this point was considered by all the memliers of the 
same Court, and it was then distinctly held that the provision for 
forfeiture of the lease was quite independent of that for the added 
payment, and that the distraining for the added rent was not by 
itself to be deemed as indicating an intention to forfeit. Hagarty, 
C.J.O., adhered to the view above quoted, and Osler, J.A., at 
p. 345 said:—

I think the clause is divisible, and the lessor may distrain for the rent so 
long as he has not elected to forfeit the term. If he elects to do that, he 
loses his remedy by distress, and is perforce driven to recover the rent in some 
other manner.

Burton and Maclennan, JJ A., concurred. The provision of

ALTA,

57c.
Cris tam, 

McKbrxan.

Harvey, C.J,
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the lease in that case was, so far as material, similar to the one in 
the present ease.

Now the conclusion from all these cases would appear to be 
that the provision that the ensuing six months’ rent should 
become due is binding between the parties, and that it became due 
forthwith upon the making of the assignment to the official 
assignee. The liability then existed, and unless that liability was 
discharged in some way it would still continue. The trial Judge 
who dealt with this branch of the case was of opinion that there was 
a surrender of the lease1 by operation of law by reason of what took 
place subsequently, but I am unable to see that any surrender 
could discharge this liability unless it were one by agreement 
lietween the parties, of which some express or implied term would 
have that effect. The act of the plaintiff in making a new agree
ment with the official assignee different from the original least1 was, 
it appears to me, an act so inconsistent with the continued exist
ence of the term that it must !>c deemed to have put an end to it, 
but whether it should Ik* treated as a surrender or a forfeiture, 
when the landlord had the right to effect either, may require con
sideration. If it is equally consistent with either view it may lie 
that the one more favourable to the landlord is the one which
should lie accepted.

In North West Theatre Co. v. MacKinnon, 28 D.L.R. 03, 52 
Can. 8.C.R. 588, the case to which I have already referred in which 
the assignee was held liable under the lease by taking possession 
without making a new arrangement, Duff, J., in giving his reasons 
in the Supreme Court of Canada for reversing this Court said:— 

The Appellate Division seems to have proceeded u|xm the ground that 
occupation is to he attributed not to the exercise by the assignee of his rights 
under an assignment of the lease, but to a s|iecial arrangement with the land
lord. Here the fallacy, with great respect, appears to be this: The landlord 
could only deal with the right of occupation of the pro|x‘rty after cancelling 
or after a surrender of the lease. There is not a suggestion that there was any 
cancellation or surrender. The assignee's possession or occupation was, 
therefore, either wrongful or was an occupation under rights derived from 
McLachlan (the assignor). Being capable of an explanation which makes it 
a rightful possession, the assignee could not be heard to say that the possession 
was intentionally wrongful or in fact wrongful (p. 69).

It was because of the trouble in that case that there* was an 
arrangement in this case with the landlord, which was not in 
accordance with the terms of the lease, under which the assignee 
went into possession. I am of opinion, however, that it is un
necessary to determine whether what took place constituted a
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surrender or a forfeiture, and that living so the notices that were ***"*• 
subsequently given need not lie considered. If the plaintiff had 8. C. 
elected to allow the lease to continue, the 6 months’ rent, which Cristall 
he was entitled to receive at once in advance, would, if received, In* ylc^'rRX v> 
in payment for the following 0 months’ tenancy, but if the lease ——
were determined there would Ik» no further tenancy under the Hane' CJ 
lease, and the money would require to lx» considered as liquidated 
damages, as suggested in He Hoskins, supra, or a penalty as sug
gested in McKinnon v. Cohen, supra. In neither of these cases 
was it necessary to consider which it was, nor do I think it neces
sary to determine that point here. In this case, as in all the other 
cases, the lease, upon the event liappening, had longer to run 
than the period for which the rent was made forthwith payable.
The possibility that it might not lx* so under some circumstances 
ought perhaps to lx» taken into consideration if it were necessary 
to determine the question of penalty, but even if it is a penalty, 
the Court will relieve against it only on equitable grounds. The 
consequences of the defendant’s act by reason of which he lx»comes 
liable to this penalty, if it lx* such, is that the plaintiff has lost 
the benefit of a good least» that had still more than a year to run.
By terminating the lease and making new arrangements he has 
reduced that loss, but it is still a loss of $1,000 a month for 14 
months, and it seems clear on the evidence that the new lease was 
as good a one as could lie obtained. This loss is more than the 
$12,000 which would be payable, and there seems therefore no 
just and equitable ground on which there should lie relief even in 
part. There» is, of course, no ground for deducting any of the rent 
subsequently obtained, for it was not rent under the original lease, 
but under other arrangements.

For the reasons I have stated, I think the plaintiff is entitled 
to judgment for $12,000, the amount of 6 months’ rent, and it 
naturally follows that that is the only claim in which he can 
succeed.

I would therefore allow the appeal with costs, and direct that 
judgment should lie entered for the plaintiff for $12,000 with 
costs.

The respondent should have the right to set off his costs 
of the appeal so far as they apply to the other branch of the case, 
and also of the action in that respect in so far as not covered by the 
agreement lietween the parties. Appeal allowed.
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PROVINCIAL TREASURER v. SMITH.
Not'd Scotia Supreme Court, Russell, Longley, Dr y totale and Chisholm, JJ.

June t, 1917.

1. Taxes (6 V C—190)—Succession duties—Situs of shares.
Shares of stock of a hank have their situs, for the |>ur|x)se of succes

sion duties, in the place of their registry office, and not where the hank 
has the head office; the share register is the document which determines 
the locality of the shares.

2. Constitutional law (| II A—195)—Dominion powers as to banks—
Shark registry offices.

The Dominion Parliament, for the purpose of carrying into effect its 
powere as to hanks and hanking under sec. 91 (15) of the British North 
America Act, has the lower to require banks, in the interest of share
holders, to maintain share registry offices where their shares may be 
conveniently transferred, though it in effect operates as a change of the 
situs of the shares from one province to another; it is no encroachment 
upon the constitutional powers of the provinces as to “property and 
civil rights in the province.” The Dominion Bank Act, sec. 43, as 
amended in 1913, held intra vires.

Special case agreed upon to determine whether bank shares 
owned by the late Wiley Smith, who died intestate, were liable to 
payment of succession duty to the province.

S.Jenktt, K.C., Dcp’t Att’y-Gen’l, for the Provincial Treasurer. 
W. A. Henry, K.C., for administrators.
The judgment of the Court was delivered by 
Chisholm, J.:—This is a special case stated under the provi

sions of the N.S. Judicature Act, Order XXXIII. The facts 
agreed upon are stated as follows:—

The administratrix and administrators of Wiley Smith, late 
of the city and county of Halifax, deceased, and the provincial 
treasurer for the province of Nova Scotia, the parties to the 
matter herein stated, concur in stating the question of law arising 
herein in the following case for the opinion of the Court without 
any previous proceedings having been instituted in respect there
to:—

1. Wiley Smith departed this life intestate at Halifax, in the county of 
Halifax, province of Nova Scotia, on February 28, 1916, and at the time of 
his death had his ix-rmanent domicile and residence within the said province 
of Nova Scotia.

2. Letters of administration were, on March 6, 1916, duly granted to 
Harriet W. Smith, L. Mortimer Smith, and the the Montreal Trust Co. by the 
Probate Court for the Probate District of the County of Halifax.

3. The next of kin of the said Wiley Smith, and their relationship to 
the intestate, arc as follows:—Mrs. Harriet W. Smith, widow, Halifax, one- 
half interest; L. M. Smith, nephew, Halifax, one-eighth interest; J. E. Young, 
nephew, Shelburne, one-sixteenth interest ; Mrs. J. B. Johnson, niece, Win- 
throp, U.8., one-sixteenth interest ; Mrs. Emma Lighte, niece, New York, 
one-sixteenth interest; Johnson Smith, nephew, Cambridge, U.S., one-six-
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teeiith interest ; Mrs. A. L. Ames, nieee, Topenish, U.8., one-twenty-f mirth 
interest; Mrs. Klizalieth Merrill, niece, Quincy, U.8., one-twenty-fourth 
interest : Mrs. Rachel Guilbert, niece, San Francisco, one-twenty-fourth 
interest.

4. The aggregate value of the property |Missing on the death of the 
said intestate exceeds (within the meaning of the Succession Duty Act. 1012) 
•100,000.

5. The property passing on the death of the said deceased consists, iultr 
alia, of 2,076 shares of the capital stock of the Royal Bank of Canada, of 
the value of $442,168 or thereabouts.

6. The said Royal Bank of Canada, on and previous to the said February 
28. 1016. as well as after the said date, had its head office in Montreal, in the 
province of Quebec.

7. The said Royal Bank of Canada, at the time of the passing of said 
property, and previously thereto, maintained within the province of Nova 
Scotia a share registry office under the provisions of see. 43 of the Bank 
Act (Can.), at which the shares of shareholders resident within the province 
of Nova Scotia were required to be registered.

8. The said 2,076 share-s held by the deceased and (Missing on his death, 
as aforesaid, were on and before February 28, 1916, duly registered at the 
said share registry office.

9. The provincial treasurer of the province of Nova Scotia, under the 
provisions of the Succession Duty Act, 1912, claims to he entitled to the pay
ment of succession duty upon the said shares.

10. The question for the opinion of the Court is whether, in the circum
stances stated, the said shares are subject to the payment of succession duty 
for the use of the said province.

The statutory enactment of the Parliament of Canada dealing 
with the opening and maintenance of share registry offices out
side the province in which the head office is situate is the Bank 
Act, Canada, 3-4 Geo. V. ch. 9, sec. 43 (4):—

The bank may ojien and maintain in any province in Canada in which 
it has resident shareholders, and in which it has one or more branches or 
agencies, a share registry office, to be designated by the directors, at which 
the shares of the shareholders, resident within the province, shall be regis
tered, and at which, and not elsewhere, except as hereinafter provided, such 
shares may be validly transferred.

The provincial enactment under which the plaintiff claims is 
the Succession Duty Act, 1912, ch. 13, sec. 6 (1), which is as 
fol ows :—

6. The following property, as well as all other property subject to suc
cession duty, shall be subject to duty at the rates hereinafter imposed:

(1) All property situate in Nova Scotia, and any income therefrom 
passing on the death of any person, whether the deceased was at the time 
of his death domiciled in Nova Scotia or elsewhere.

N. S.
8. C.

Provincial
Treasurer

Chisholm, J

The question which the Court is required to determine is, in 
brief, whether the shares of the capital stock of the Royal Bank 
of Canada, standing at the time of his death in the name of the
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late Wiley Smith on the Nova Seotia share register, constitute 
“property situate in Nova Scotia” within the meaning of sec. 
6 (1) of the Act. It is to lie noted that it is the shares only that 
are in question. The case is not complicated by any contest as 
to any part of the dividends accruing due on said slxares at the 
time of the intestate’s death.

The first point to lie disposed of is that raised by Mr. Henry, 
K.C., who argued that sec. 43 of the Bank Act, if it is intended, and 
so far as its terms import an intention, to change the situs of such 
shares from one province to another, is ultra vires as infringing upon 
the rights exclusively granted to the provinces to legislate with 
respect to “property and civil right in the provinces.”

By sec. 91 (15) of the B.N.A. Act the subject of “banking, 
incor]>oration of banks, and the issue of paper money” is assigned 
to the Parliament of Canada; and it has lieen decided in several 
cases that in assigning to the Dominion Parliament legislative 
authority in relation to the subjects enumerated in sec. 91, the 
Imperial statute, by necessary implication, intended to confer on 
parliament legislative power to interfere with and encroach upon 
matters otherwise assigned to the provincial legislatures under 
sec. 92, so far as may be necessary to give effect to legislation on 
the subjects enumerated in sec. 91. Cushing v. Dujmy (1880), 
5 App. Cas. 409; Russell v. The Queen (1882), 7 App. Cas. 829; 
Tennant v. Union Bank of Canada, (1894) À.C. 31.

In Cushing v. Dupuy, Sir Montague Smith observed, pp. 415-16:
It is therefore to be presumed, indeed it is a necessiny implication, 

that the Imperial statute, in assigning to the Dominion Parliament the sub
jects of bankruptcy and insolvency, intended to confer on it legislative ilower 
to interfere with property, civil rights and procedure within the provinces, 
so far as a general law relating to those» subjects might affect them.

And in Russell v. The Queen, Sir Montague Smith, dealing with 
legislation by parliament relating to public order and safety, 
said, p. 839:—

That is the primary matter dealt with, and, though incidentally the 
free use of things in which men may have pro|ierty is interfered with, that 
incidental interference does not alter the character of the law. . . . They 
are of a nature which fall within the general authority of parliament to make 
laws ... (in relation to) one of the enumerated classes of subjects 
assigned exclusively to the Parliament of Canada.

In Tennant v. Union Bank of Canada, [1894] A.C. 31, it was 
held that legislation by the Parliament of Canada on the subject 
matter of banking under sec. 91 (15) of the B.N.A. Act was valid
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although it interfered with property and civil rights within the 
province.

The first general Act passed by the Parliament of Canada 
dealing with Ranks and Banking is 34 Viet., ch. 5 (1871). Sec. 17of 
that Act is as follows:—

Books of subscript ion may be opened and share* of the capital stock of 
the bank may be made transferable and the dividends accruing them in may 
be made payable in the United Kingdom of (ircat Britain and Ireland, in 
like manner as such shares and dividends are respectively made transferable 
ami payable at the head office of the hank: and to that end the directors 
may from time to time determine the pro|Hirtion of the shares which shall 
be so transferable in the United Kingdom, anti make such rules ami regula
tions, and prescribe such forms and np|xiint such agent or agents as they 
deem necessary.

And sec. 19 of the same statute enacts that:—
The shares of the capital stock of the bank . . . shall lx* assignable

and transferable at the chief place of business of the bank or at any of its 
branches which the directors shall apixiint for that pur|xise ami according 
to such form as the dim-tors shall prescribe.

Thus it will appear that, as early as 1871, parliament gave 
authority to banks to make the shares transferable in the'United 
Kingdom, or at any of its branches throughout Canada; and there 
has not l*»en any substantial change in the statute in that respect 
until 1913, when what was before then simply an enabling provi
sion w’as made compulsory in that the transfer of the shares of 
shareholders, resident within a province in which there is a share 
registry, must l>e transferred in such share registry, and not else
where: 3 & 4 Geo. V. ch. 9, sec. 43 (4). All the power directors 
have in regard to the transfer of shares they derive from the 
Dominion statute; and what was formerly optional, and was no 
doubt largely the custom, has been made compulsory. If parlia
ment can validly prescribe several ways of transferring shares, why 
cannot parliament validly prescribe one way and one alone?

It seems to me that the statute of the Dominion Parliament, 
passed in 1913, wras passed for the convenience and in the interests 
of the shareholders in the particular provinces where there were 
share registry offices; and that it is legislation reasonably necessary 
to the carrying out of the general purposes of the Act. If that 
view is correct, the amendment of 1913 cannot be held to l>e in
valid as trenching upon the subject-matter of “property and 
civil rights in the province.”

The question still remains as to the effect of the statute as 
regards the situs of the shares.
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Some cases were cited to show that an incorporate! 1 company, 
for the purpose of service upon it of process, etc., “dwells or 
carries on business” where its principal office is. For example, 
a railway company must be served where its principal office is, 
and not at any station along its line. These cases do not appear 
to me to be decisive of the question. The business of a company, 
that is, its business with third parties, or with the public, is quite 
a different thing from the locality of shares in a company.

Cases were also cited as to the locality of the business of a 
partnership, and these again deal with a subject of a different 
nature. The case most directly in point, if not on all fours with 
the present case, was that cited by Mr. Jenks, K.C., AU’y-Gen'l v. 
Higgins (1857), 2 H. & N. 339, where a testator domiciled in 
England owned shares in railway companies in Scotland, and the 
question arose where the stamp duty in respect to the shares was 
Iiayable. In arguendo, the Attorney-General (Sir Richard 
Bethell) contended as follows, p. 344:—

For general purposes personal property has no locality, but it has a 
locality for the purixtses of probate. If there is a provincial probate, that 
operates only on property within the jurisdiction of the Court which granted 
it. These railway shares were personal property in Scotland. They were not 
within the jurisdiction of the Court which granted probate in England . . . 
The chief offices of these railways are in Scotland, and therefore the shares in 
question are iiersonal property in Scotland.

Martin, B., in the course of his opinion, said:—
At first I had considerable doubt about this case, but the argument of the 

Attorney-General has perfectly satisfied me. Two points were made by Mr. 
Manisty; the first was that the shares were bona natabilia here. I apprehend 
that he has entirely failed in that, and that they are not. It is clear that by 
the 19th section of the 8 & 9 Viet., ch. 17, the evidence of title to these shares 
is the register of shareholders, and that being in Scotland, this property is 
located in Scotland.

Watson, B., said:—
If the testator had no property in England, and these shares in Scotland 

were all the property he possessed in the world, the Ordinary would have had 
no jurisdiction.

The authority of the case of Att'y-Geril v. Higgins, is conceded 
in later cases.

In AU’y-Gen’l v. Sudeley, [1896] 1 Q.B. 354, at 361, Esher, 
M.R., said:—

The case of Att’y-Gen'l v. Higgins is really to the same effect. The head 
office of the railway company was in Scotland. The shares were, therefore, 
payable in Scotland.

And in 13 Hals’. Laws of England, p. 310, it is said:—“Where
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by statute the evidence of title to shares is in the register of share
holders, the property is located where the register is.” Citing 
Att’y-Gen’l v. Higgins.

The headnote of the ease Re Clark, [1904] 1 Ch. 294, gives 
the facts briefly and is as follows:—

A testator domiciled in England by his will bequeathed all his personal 
estate in the United Kingdom to certain persons, whom he called his “home 
trustees’' upon certain trusts; and he bequeathed all his |>ersonal estate in 
South Africa to certain other jw-rsons whom he called his “foreign trustees,” 
upon other trusts. At the time of his decease the testator was possessed of 
the bonds |»ayahlc to bearer of a waterworks com|>any in South Africa, and of 
the shares in mining companies in South Africa. The bonds were only |>ayable 
in South Africa. The mining companies were constituted according to the 
laws of the Transvaal and Orange Free State, and had their head offices in 
South Africa when* the register of shareholders was kept and the directors met ; 
but they also had an office in Dindon when* a duplicate register was kept and 
shares could lie transferred. The testator's name was on the London register 
of the companies, and all his bonds and share certificates were at his bankers 
in London.

Held that the bonds passed under the bequest to the “foreign trustees," 
but that the shares passed under the bequest to the “home trustees.”

N. 8.
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Farwell, J., was the Judge, and he dealt with the matter in 
these terms:—

The testator was ixwsessed of shares in a number of South African com
panies, i.e., companies constituted according to the law of the Transvaal and 
Orange Free State. Those companies all have offices in Dindon, as well as in 
South Africa, with boards of directors or officers, for the pur|x>sc of conducting 
the business of the company, of transferring shares ami issuing share certifi
cates here as well as in South Africa. So far, therefore, as regards any locality 
or situation of the share register or the means of transferring shares, it is 
impossible to say whether South Africa or Knglund has the greater claim to be 
regarded as a guide to the Court as to what the testator meant by the words 
he used. ... I have got to find out the locality of the |x»rsonal estate, 
whether English or South African. The property I have to deal with is a 
share, and that is represented by a certificate without which no transfer can 
take place. The actual effective transfer can be done equally effectually in 
South Africa or in England, and the only conceivable distinction that I can 
discover in |X)int of locality is the ixwscssion of the certificate which, for this 
purpose, is essential to complete the title to the shares. Therefore I hold that 
where the certificates of the shares in these companies were in England, they 
|>as8 under the gift of property situated in England, and not under the gift of 
property in South Africa (pp. 298-9).

In two respects the facts in Re Clark, supra, and in the case at 
liar differ; transfers of bank shares can be made without the 
production of the certificate; and in the Clark case there were 
directors both in England and in South Africa. Although the 
certificate was regarded as important by Farwell, J., the essential
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and determining factor seemed to be the place where an effective 
transfer of the shares could lie made ; and the document to deter
mine that is, in a case like ours, where the sham-register is.

An exception to the general rule is made where the certificates 
are marketable, and pass by delivery, such as the certificate 
considered in Stern v. The Queen, [1896] 1 Q.B. 211, as to which 
Wright, J., said, p. 218:—

It in found by the case that the certificates are currently marketable here 
as securities for that share, and the dividends payable on that share; it is found, 
in fact, that the delivery of the certificate in this country, i/wo/arto, affects the 
title in a sense that it entitles the transferee to all the transferor's rights. It 
follows that the certificate itself has some operative power here, and it seems 
to me not to be within the ancient rule that a simple contract debt or mere 
evidences of a simple contract debt are supi>osed to exist only at the place of 
the debtor’s residence. It being a marketable security ojierative, though not 
completely operative, to pass the title, and having a marketable value here, I 
think that it is itself a document which is a document of value in the hands 
of the executors within the jurisdiction of the Ordinary.

See also Winn ns v. Att'y-Cen'l, [1910] A.C. 27.
Shares in a bank while marketable do not pass by delivery as in 

the above cast's.
Another case which was referred to was Att’y-Gen’l v. New 

York breweries Co., [1898] 1 Q.B. 205 (affirmed later in [1899] 
A.C. 62).

There the testator was resident and domiciled in America, and 
had shares in a company in London. The company, at the request 
of the executors, registered the executors as the holders of the 
shares, and paid them the dividends and interest on the shares and 
debentures, without any probate of the will having tieen taken in 
England. The company were held to be executors de son tort.

The Solicitor-General (Sir Roliert Finlay) in arguendo, con
tended :—“The defendants are an English company having their 
head office and register of shares and debenture - holders in 
England, and the shares and debentures are locally situate in this 
country: AtTy-Gen'l v. Higgins.”

Rigby, L.J., said:—
By English law, with which alone we arc concerned in this ease, probate 

duty is payable in respect of all assets of a deceased person, whether domiciled 
or resident within this country or not, which are within the meaning of the 
numerous decisions on this point locally situated in England. The authorities 
shew that for this pur|x)se the following are treated as local assets subject to 
probate duty; (a) Any choses in action which are incapable of being effectually 
transferred without some act being done in this country. This would include
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shares and debentures of a limited company incorporated in England, transfers 
or transmissions of which must, as in the present case, be completed by entries 
made in this country in a register of members or a register of debenture-holders. 
(6) Any debts payable by debtors in this country, including ineor|x>rnted 
companies which, as in the present case, are registered, managed and con
trolled here.

In that case Collins, L.J., said:—
I think it cannot be doubted on the facts admitted that the defendant 

company have taken upon themselves to deal with the English assets of a 
deceased person. . . . The interest and dividends as well as the shares
and debentures formed part of the estate of the deceased in England, being 
debts due from an English company and payable in England: Att'y-Gvnl v. 
Higgins. 2 H. & N. 339.

I am of opinion that the share-register is the document, and the 
only document which determines the locality of the shares. In 
the share-registry office in Nova Scotia, and nowhere else, could 
the intestate have made a valid transfer of his shares; and on 
the authority of Att'y-Gen’l v. Higgins, and the later cases 
following it, I am of opinion that the bank shares of the intestate 
were situated within the Province of Nova Scotia at the time of 
his death. Judgment accordingly.

BOURNER v. PAULING.

British Columbia Court of Appeal, Macdonald, C.J.A., and Gallihcr and 
McPhiUips, JJ.A. June 6, 1917.

Parties (§ I B—55)—Joinder of plaintiffs—Same transaction—Same 
questions.

Moneys due to several persons in their respective capacities, under 
a contract for work and labour done, upon the same construction, there 
being no common question of law or fact, are not “causes of action 
arising out of the same transaction or series of transactions,” to enable 
the several plaintiffs to join into one action, nor within the rule “where 
if such persons brought separate actions any common question of law 
or fact would arise,” within the rules of the Supreme Court of B.C.

Appeal by defendant from an order of Macdonald, J. Reversed. 
E. P. Dams, K.C., for appellant; E. A. Lucas, for respondent. 
Macdonald, C.J.A.:—I agree in the reasons for judgment of 

Galliher, J.
Galliher, J.A.:—I have come to the conclusion that this 

appeal must be allowed.
I cannot agree, as contended, that these causes of action arose 

out of the same transaction or series of transactions : see the 
House of Lords decision in Smurthwaite v. Hannay, [1894] A.C. 
494.

But if I am in error as to that, there is a further requisite under 
O. XVI., r. 1, namely, that “where if such persons brought
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separate actions any common question of law or fact would arise, ” 
both conditions must be fulfilled to bring a case within the rule: 
see Chitty, L.J., in Stroud v. Lawson, [1898] 2 Q.B. 44.

It was urged that the bonus agreed to be paid under the con
tract was a common question of fact, but that cannot l>e so as 
the payment of bonus was dependent upon the satisfactory work 
of each individual, and the evidence that A’s work was satis
factory could not be used by B. or enure to his benefit.

The plaintiffs will be entitled to elect as among themselves 
who shall continue the action.

McPhillips, J.A.:—This appeal involves the consideration of 
the following Rules of the Supreme Court: 64, 123, 133 and 134. 
In my opinion the action is one within r. 64, i.e., that the order for 
service out of the jurisdiction wras proper; therefore the writ and 
service thereof in my opinion was rightly upheld by the Judge in the 
Court below. The remaining question is whether the three plaintiffs 
are entitled to join in the action. The contracts sued upon are 
identical in form, but no question of fraud or misrepresentation 
is alleged, nothing which can be said to enclose the causes of 
action into the ambit of one enquiry, either in whole or in part. 
The causes of action are simply for moneys due and owing in re
spect of contracts for work and labour performed in pursuance of 
the terms of separate and distinct contracts. Although it is true 
the contracts are alike in terms, yet the breaches of contract may 
differ and no common question is to be determined relevant to 
all the contracts; nor can it be at all successfully contended, as in 
Drincqbier v. Wood, [1899] 1 Ch. 393, that the several causes of 
action are the same and arise out of the same transaction. Nor 
can it be said to be a series of transactions. This will appear more
clearly by examining and considering what Byrne, J., said in the 
above case, at p. 397 :—

I have, therefore, to consider whether the plaintiffs in the present case 
allege causes of action arising out of the same transaction. If in the present 
case, separate actions had been brought, there would be common questions 
of law and fact. It is perfectly true that if these plaintiffs had not entered 
into contracts they could not have a title to relief. The entering into the 
contract was a separate transaction. All the plaintiffs allege the right to 
relief to arise out of the issue of the prospectus containing false statements, 
and therefore out of the same transaction. I do not consider that the word 
“transaction” in the rule necessarily implies something taking place between 
two parties, as, e.g., where a collision between two ships causes damage, or 
houses are shaken down by a traction-engine passing along a highway; it is 
perfectly true that to establish their respective rights to relief the plaintiffs
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must prove their title on distinct evidence. But when each plaintiff has 
proved his title there is a common ground of action, namely, the loss to the 
plaintiffs caused by the defendants issuing the prospectus. I think, therefore, 
that the present ease does come within the meaning of the rule, and that the 
defendants are not entitled to say that the plaintiffs must proceed in separate 
actions. The latter part of the rule provides for the prevention of injustice 
being done if the defendants are embarrassed by joinder of plaintiffs. In the 
illustration suggested of injury done to a terrace of ten houses by the illegal 
use of a traction-engine passing in front of them each owner would have to 
prove the title to his house, but the other questions of fact and law would be 
common to all the ow ners, and I have no doubt that they could all sue in one
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It will be seen tliat the main matter of enquiry would be the 
prospectus and all contracted upon the faitli of the truth of the 
prospectus. Here there is no question of representations made. 
The amount to l>e found due to each of the plaintiffs must l)e 
referable to the contract in each case»; and there is no suggestion 
even of any common question of law or fact that will arise in 
respect of the several contracts. The contracts would appear to 
have been duly executed, and the sole question is, what sums of 
money are due and livable to each of the plaintiffs in respect to 
work and labour performed referable only to each of the contracts, 
and damages for alleged breaches of the contracts? and the amounts 
claimed all differ in amount.

In AUen v. McLennan, 31 D.L.R. 017, this Court held that 
there was no misjoinder of plaintiffs. There, as in Drincqbier v. 
Wood, supra, are to lie found facts by way of false statements 
that influenced the parties to the contracts, statements of common 
import and interest, common inducing causes, “arising out of the 
same transaction or series of transactions" (r. 123).

Smith, L.J., in Stroud v. Lawson, [1898] 2 Q.B. 44, 67 L.J.Q.B. 
718 (C.A.), at 720, said:—

In my opinion several plaintiffs cannot bring themselves within the new 
rule unless it can be shewn that the right to relief claimed by them arises in 
each of their cases out of the same transaction.

I do not think it necessary to review the authorities at any 
greater length especially in view of the fact that this Court so 
recently dealt, somewhat exhaustively, with the question under 
consideration upon this appeal in Allen v. McLennan, supra. 
For the reasons stated I think the present case does not fall within 
the rule (r. 123) and that two of the plaintiffs and the claims 
made by them must be struck out—the plaintiffs amongst them
selves to be put to their election as to which one will remain and 
proceed with the action. Appeal allowed.
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TOWNSHIP OF CORNWALL ▼. OTTAWA AND N.Y.R. Co.
Judicial Committee of the Privy Council, Lord Buckmmter, Lord Parker of 

Waddington, Lord Sumner, Lord Parmoor, and Sir Walter Phillimore, Bart. 
May 1, 1017.

Taxes (§ III B—132)— Assessment—Structures and other property 
“on railway lands”—Exemption—R.S.O. 1914, ch. 195, sec. 
47 (3).

The words, “on railway lands,” in R.S.O. 1914, ch. 195, sec. 47 (3) 
(the Assessment Act), exempting certain structures and other property 
“on railway lands” from municipal assessment, include all lands in the 
lawful use and occupation of a railway company, exclusively for railway 
purposes, or incidental thereto, without reference to the title under which 
they may be held.

[Township of Cornwall v. Ottawa and New York R.Co., 30 D.L.R. 664, 
52 Can. 8.C.R. 466, affirmed.)

Appeal by special leave from a judgment of the Supreme 
Court of Canada, 30 D.L.R. 664, 52 Can. S.C.R. 466, affirming 
the judgment of the Appellate Division of the Supreme Court of 
Ontario, 23 D.L.R. 610, 34 O.L.R. 55.

The respondents were three railway companies which were the 
owners and lessees of an international railway bridge across the 
river St. Lawrence ; they used the bridge exclusively for the purpose 
of railway traffic. The Canadian portion of the bridge was 
situated in the township of Cornwall. The bridge is described in 
the judgment of their I»rdships. The soil of the bed of the river 
and of Cornwall Island, upon which the piers and abutments 
rested, were vested in the Crown in the right of the province.

The appellants in the year 1914 assessed the Canadian portion 
of the bridge for municipal taxation under the Assessment Act 
(R.S.O., 1914, ch. 195) at $300,000, and that assessment was 
confirmed by an order made by the Ontario Railway and Municipal 
Board. The order confirming the assessment was set aside by the 
Appellate Division, which declared that the bridge was not liable 
to assessment .

The Supreme Court of Canada, by a majority, affirmed the 
decision of the Appellate Division. Fitzpatrick, C.J., and Iding- 
ton, J., dissented upon a question of procedure not raised upon the 
present appeal.

Claueon, K.C., Barrington-Ward, and (logo, for appellants.
P. O. Lawrence, K.C., W. L. Scott, and Hon. M. Macnaghten, for 

respondents.
E. AT. Armour, for the Attorney-General of Ontario, intervener.
The judgment of their Lordships was delivered by
Lord Parmoor:—This is an appeal from a judgment of the
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Supreme Court of Canada confirming a judgment of the Supreme 
Court of Ontario. Special leave to appeal was granted by His 
Majesty in Council on August 18,1910, the appellants undertaking 
not to raise on appeal the question that the Railway and Municipal 
Board of Ontario had no jurisdiction to hear the appeal direct from 
the Court of Revision, or that the Appellate Division of the 
Supreme Court of Ontario or the Supreme Court of Canada had 
no jurisdiction to entertain the appeals to those Courts. The 
question which was left open for the appellants to raise is whether 
a railway bridge, which is deserilwd in the assessment as an 
international bridge }>etween Canada and the Vnited States of 
America, is assessable to municipal taxation so far as it is situated 
within the Canadian Isnindary. The respondents raised in their 
case the further question whether the appeal is competent, having 
regard to a prohibition contained in a Provincial statute, R.S.O., 
(1914) ch. 186, sec. 48 (6), as amended by 6 Geo. V. (Ont.), ch. 
24, sec. 26. The provisions in terms refer to an appeal from the 
Appellate Division, and not to one from the Supreme Court. 
The respondents in argument raised but abandoned the contention 
that the appeal was not competent. But their Lordships are of 
opinion that the Provincial statute does not affect the jurisdiction 
of the Privy Council to entertain an appeal from the Supreme Court 
of Canada.

The northern portion of the bridge crosses the north channel of 
the St. Lawrence by a cantilever span, and is supjxirted on two 
aliutments and six piers. The abutments arc on the land to the 
north of the Cornwall Canal and on Cornwall Island; two of the 
piers are erected in the canal, one on the strip of land l>otwreen the 
canal and the north channel of the St. Law rence, two in the north 
channel, and one on Cornwall Island. The southern portion of the 
bridge crosses the south channel of the St. Lawrence. It rests upon 
two abutments, one on Cornwall Island and one on land within the 
territory of the United States, and upon four piers, one erected on 
the island and the other three south of the international boundary. 
No question arises on details or on cost of construction, and the 
position of the bridge is sufficiently shown on a map attached to 
the case of the appellants.

The Assessment Act (R.S.O., 1914, ch. 195) contains the provi
sions on which the appellants and respondents respectively rely in 
support of their contentions. Sec. 2 of the Act defines “land,”
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“real property," and “real estate" as including, inler alia, all 
structures erected or placed upon, in, over, under, or affixed to land 
and all structures erected or placed upon, in, over, under, or affixed 
to any highway or other public communication or water, but not 
the rolling stock of any railway, electric railway, tramway, or street 
railway. The distinction lietween structures plaeed over or affixed 
to land and structures placed over or affixed to any highway, canal, 
or other public communication or water liecomes important in 
considering the assessment of railways under sec. 47 of the Act. 
Subject to certain exemptions, which are not material to the 
present case, sec. 5 of the Act rendeis all real property in Ontario 
liable to taxation. The structure of the bridge would therefore, 
apart from the special provisions as to railways contained in the 
Act, appear to be liable to assessment. Where an international 
bridge is liable to assessment the method of valuation is specified 
in sec. 46.

Sec. 47 is the section under which steam railways are assessed to 
municipal taxation, and the present appeal depends on the con
struction of this section. It enacts that every steam railway 
company shall annually transmit to the clerk of every munici
pality in which any part of the roadway or other real property of 
the company is situate a statement under four heads. These four 
heads designate what property of a steam railway is liable to 
assessment. This statement is communicated to the assessor, 
who is directed to make the assessment on the prescribed basis. 
There is a third sub-section which exempts from assessment certain 
structures and other property on railway lands, and used exclus
ively for railway purposes or incidental thereto, notwithstanding 
anything contained in the Act. It will be convenient to postpone 
the consideration of this sub-section to a later stage.

Under clause (o) of sub-sec. 1 the railway company is required 
to state the quantity of land occupied by the roadway, and the 
actual value thereof (according to the average value of land in the 
locality), as rated in the assessment roll of the previous year. 
There is no difficulty in determining the nature of this statement. 
It would comprise the superficial area occupied by the roadway 
between the relevant termini within the particular municipality 
and a valuation based on the assessment roll of the previous year. 
The corresponding direction to the assessor is quite explicit. 
He is to assess the quantity of roadway or right of way returned
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in the statement at the actual value thereof according to the 
average value of land in the locality; but not including structures, 
sub-structures, and super-structures, rails, ties, poles, and other 
property thereon. Land in the locality may be agricultural land 
or land of special value for building or commercial purposes. 
The effect is that the quantity of land occupied by the roadway is 
assessed at the same average land value as if such land had not 
been taken for the purpose* of railway construction, and that a 
structure such as the bridge in question would not lx- included 
in the valuation.
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Under clause (6) of sub-sec. 1 the statement is required to show 
the vacant land not in actual use by the company and the value 
thereof. This return and the method of assessment which the 
assessor is directed to follow cannot directly affect the present 
appeal, but the effect is that vacant land, not in actual use by a 
railway company, contributes to municipal taxation on the same 
basis as other vacant lands within the municipality.

Under clause (c) of sub-sec. I the statement is required to show 
the quantity of land occupied by the railway and being part of the 
highway, street, road, or other public land (but not being a high
way, street, or road merely crossed by the line of railway) and the 
assessable value as thereinafter mentioned of all the property 
belonging to or used by the company upon, in, over, under, or 
affixed to the same. The quantity of land to lie included in the 
return of the railway company would not comprise the land under 
the bridge crossing the two channels of the St. Iawrence. These 
channels are merely crossed by the line of railway. If, therefore, 
the channels are to be regarded as a highway, street, road, or other 
public land, they are excluded under the terms of the exception 
from the quantity of land which the company are required to 
return. There is no return of the assessable value of a structure 
not over or affixed to the land comprised within the statement. 
It may be noticed that under clause (o) the roadway occupied 
by the company has been returned and assessed. The statement 
of the quantity of land under clause (c) is not for the purpose of an 
overlapping assessment, and the assessable value to which this 
statement refers is not the assessable value of land as such, but of 
property belonging to or used by the company upon, in, over, under 
or affixed to any highway, street, road, or other public land.
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The direction to the assessor under clause (c) of sub-sec. 2 is 
clearly not applicable to the assessment of the bridge in question. 
The words, “not lieing a highway, street, or road merely crossed 
by the line of railway” are repeated, and there is a direction that 
the structures to be assessed shall not include any bridges in, over, 
under, or forming part of any highway.

Under clause (d) of sub-sec. 1 the railway company are required 
to make a return of real property, other tlian aforesaid, in actual 
use and occupation by the company and its assessable value as 
thereinafter mentioned. The assessor, under clause (d) of sub
sec, 2, is directed to assess the real property not designated in 
clauses (a), (6), and (c) of this sub-section in actual use and occu
pation by the company at its actual cash value, as the same would 
lx? appraised upon a sale to another company possessing similar 
powers, rights, and franchises. There is no doubt that the bridge 
is in actual use and occupation by the company. Its structure is 
clearly not designated in clauses (a) or (6). The only structures 
designated in clause (c) arc structures over or affixed to any high
way, road, or street.

In the opinion of their Lordships it is doubtful whether the word 
“highway,” in association with the words'‘road or street,” would 
include the two channels of the St. Lawrence crossed by the bridge, 
but it is not necessary to decide this question, since, in their 
opinion, the structure of the bridge is excluded from assessability 
under the terms of sub-sec. 3.

Sub-sec. 3 enacts that, notwithstanding anything in the Act 
contained, the structures, sub-structures, super-structures, rails, 
ties, poles, and pins or other property on railway lands, and used 
exclusively for railway purposes or incidental thereto (except 
stations, freight-sheds, offices, power-houses, elevators, hotels, 
round-houses, and machines, repair and other shops), shall not be 
assessed. This differentiation between railway structures and 
buildings used in connection with railway business is familiar in 
English law. The bridge does not come within the category of 
any of the exempted properties, and it is used exclusively for 
railway purposes or incidental thereto. The only question which 
arises for decision is whether it is “on railway lands.”

In the opinion of their Lordships the words “on railway lands” 
have no reference to the title by which lands are held. It does not
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make any difference for rating purposes by what title lands are 
held so long as they are in the lawful actual use and occupation 
of the person or company on whom a rate is sought to lie levied.

The bridge is affixed to the land on which the abutments and 
piers rest. Both the abutments and five out of the seven piers 
within the Canadian frontier an* erected on land outside the 
channels of the St. Lawrence and capable of being purchased and N-V. K. Co. 
acquired by the railway company under ordinary statutory pro- L>r,t Parmoor, 
cedure. There is no reason to assume that they are not lam Is in 
the lawful use and occupation of the railway company, and there
fore in the ordinary sense railway lands. It is not necessary to 
inquire whether any special permission was required in reference 
to the use and occupation of land in the south channel of the St.
Lawrence, nor are any such questions raised, since the only effect 
of proving that such use and occupation are not lawful could not 
be in favour of establishing a liability to assessment. In the 
opinion of their Lordships the bridge is affixed to lands in the 
lawful use and occupation of the railway company and is a structure 
on railway lands within the meaning of sub-sec. 3. They agree 
in the view expressed by Meredith, C.J.O., which is followed by 
Anglin and Davies, JJ. (23 D.L.R. 610, at 614) :—

The erection of the bridge having been authorised by Parliament of Canada, 
it must be assumed for the purposes of the case that it is a lawful structure, 
that the railway company is entitled to maintain it as it has been constructed, 
and that its occupation of the soil by the piers and by the super-structure, in 
so far as the latter occupies the land of the Crown, is a lawful occupation; and, 
that assumption being made, the bridge is, in my opinion, a structure on rail
way lands within the meaning of sub-sec. 3.

In the opinion of their Lordships the appeal should l>e dismissed. 
with costs, and they will humbly advise His Majesty accordingly.

Appeal dis mi sued.

ANDERSON v. CANADIAN NORTHERN R. CO.
Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., and Xewlands, 

Lamont, Broum, and McKay, JJ. July H, 1917.

Railways (§ II D—70)—Injury to animals at large—Wilful act— 
Negligence.

“Wilful” in sec. 294 (4) of the Railway Act, ch. 37 R.8.C. 1906, means 
“intentional,” and an owner who intentionally turns his animals at 
large cannot recover damages if they stray to a railway right of way and 
are killed thereon by a train.

[See annotation following.]

Appeal by plaintiff from a judgment of El wood, J., 33 D.L.R. 
418, dismissing his action for damages for loss of certain ponies 
killed bv the defendant’s train. Affirmed.
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Newlands, J.

G. 11. Taylor, K.C., for appellants; J. N. Finh, K.C., for re
spondents.

Havltain, C.J., concurred with Newlands, J.
Nkwlands, J.:—The trial Judge found the facts in this case 

as follows:—
In the month of January, lift 6, curtain Shetland j tonics belonging to the 

plaintiffs were killed upon the right-of-way of the defendant company. This 
right-of-way was fenced on either side, but the cattle guards at the highway 
crossing, from which the ponies got upon the right-of-way, had been removed 
apparently by the defendant company.

The evidence shews that in the month of November, 1915, these ponies 
were turned out to let run with other stock: that for the most part they grazed 
upon a section of land about a mile from the land of the plaintiffs, and between 
1 and 2 miles from the crossing where they got upon the railway; that they 
were in the habit of coming home for water, and were looked up by the plain
tiffs every day or two: and that, so far as the plaintiffs know, they had never 
before the accident strayed from the section on which they were pasturing.

At the time of the accident, the municipality in which the accident occurred 
had not passed any by-law prohibiting the animals from running at large, 
pursuant to ch. 32 of the statutes of Saskatchewan of 1915.

And upon those findings gave judgment for defendants. Plain
tiffs appeal on the ground that the trial Judge should have found 
that the animals were not at large through the negligence or 
wilful act or omission of the owners or their agents within the 
meaning of see. 294 (4) of the Railway Act.

Ch. 32 of the Acts of 1915 provides that it shall be lawful 
to allow animals at large in Saskatchewan unless the municipality 
passes a by-law to prohibit them.

This Act was considered by me in Early v. C.N. Ry. Co., 
21 D.L.R. 413, 8 8.L.R. 27, and again by Lamont, J., in Koch 

. v. G.T.P. Ry., |1917] 1 W.W.R. 1120,10 8.L.R. 35 (32 D.L.R. 393), 
and we came to the conclusion that it was not negligence to allow 
cattle to run at large where no by-law prohibited them. This 
latter case has been wrongly reported in that it states that McKay, 
J., agreed with the judgment of Lamont, J. I was the only 
Judge who agreed with him on this point. Brown, J., agreed 
that there was no negligence, but stated that he had not con
sidered the effect of the want of a by-law, and McKay, J., con
curred with him. There is, therefore, no binding decision of this 
Court that, where it is lawful for animals to run at large, it is 
not negligence to allow them to do so.

I am of the opinion, however, for the reasons stated by Lamont, 
J., in Koch v. G.T.P., supra, that to allow them to run at large
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in such a case is not negligence, but I am also of the opinion, 
which I expressed in Early v. C.N.R., supra, that animals, when 
so allowed to run at large, are at large by the wilful act of the 
owner.

Where animals stray on to the property of another person, 
such animals arc trespassers. It is not necessary to fence as 
against trespassers: Luscombe v. Great Western R. Co., |1899] 2 
Q.B. 313.

Upon the same principle, it is not necessary to erect cattle 
guards as against them: Early v. C.N.R., supra. Therefore, if 
animals stray upon the property of another person and are acci
dentally killed, the owner upon whose property they are killed 
is not liable: Tillett v. Ward, 10 Q.B.D. 17.

It, therefore, follows that, if it were not for sub-sec. 4 of 
sec. 294 of the Railway Act, a railway company would not be 
liable in damages for cattle accidentally killed upon the right-of- 
way when such animals are trespassers.

That sub-section imposes a liability on a railway company 
which is not theirs by common law. It makes the company liable 
in damages to the owner of animals killed or injured by a train 
when such animals are at large upon the highway or otherwise 
and get upon the property of the company and are so killed or 
injured, unless the company, in the opinion of the Court or jury 
trying the case, establishes that such animals got at large through 
the negligence or wilful act or omission of the owner or of the 
custodian of such animals or his agent.

It having been shewn in this case that the animals were allowed 
at large by the owner, and were, therefore, at large by his wilful 
act, the company is not liable.

Mr. Taylor further appealed on the ground that sec. 294 (4) 
of the Railway Act was ultra vires of the Dominion Parliament.

As I have pointed out, it is only by virtue, of this sub-section 
that the company would be liable, and it is, therefore, of no 
importance to this decision whether this sub-section is ultra vires 
or not. I would, however, express it as my opinion that, as this 
sub-section only imposes a liability on a Dominion Railway, a 
subject over which the Parliament of Canada has exclusive juris
diction, the sub-section in question is intra vires.

The appeal should be dismissed with costs.
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The defendant company counterclaimed for damages caused 
to the company’s engine by these animals, which was found 
against them by the learned trial Judge. From this decision the 
company also appealed. I am of the opinion that the trial Judge 
was right. In Ttllett v. Ward, supra, Lord Coleridge, C.J., at 
p. 20, said:—

In the present ease, the trespass, if there was any, was committed off the 
highway U|>on the plaintiff's close which immediately adjoined the highway, 
by an animal belonging to the defendant, which was being driven on the high
way. No negligence is proved, and it would seem to follow from the law which 
I have previously stated that the defendant is not res|x>nsible. We find it 
established as an exception uj>on the general law of trespass, that where 
cattle trespass U|>on unfenced land immediately adjoining a highway the owner 
of the land must bear the loss.

The defendants’ appeal should also be dismissed with costs.
Lamont, J.:—Sec. 294 (1) of the Hailway Act reads as 

follows:—
No horses, sheep, swine or other cattle shall be permitted to be at large 

upon any highway, within half a mile of the intersection of such highway with 
any railway at rail level, unless they are in charge of some competent person 
or persons, to prevent their loitering or stopping on such highway at such 
intersection, or straying ui>on the railway.

Sub-sec. (2) provides that cattle at large contrary to the pro
visions of this section may be impounded. Sub-sec. (3) provides 
that if they are so at large and are killed or injured at the inter
section the company shall not be liable. Sub-sec. (4) is as 
follows:—

When any horses, sheep, swine or other cattle at large, whether upon the 
highway or not, get upon the property of the company, and by reason thereof 
damage is caused to or by such animal, the party suffering such damage shall, 
except in the cases otherwise provided for by the next following section, be 
entitled to recover the amount of such damage against the company in any 
action in any Court of competent jurisdiction, unless the company establishes 
that such animal got at large through the negligence or wilful act or omission 
of the owner or his agent, or of the custodian of such animal or his agent; 
provided, however, that nothing herein shall be taken or construed as relieving 
any person from the penalties imposed by sec. 407 of this Act.

For the plaintiffs two arguments were advanced: (1) that the 
turning of their ponies out to grass was neither “negligence” nor 
"a wilful act or omission” within the meaning of sub-sec. 4 above 
quoted; (2) that, apart from sub-soc. 4, the plaintiffs were en
titled to recover by reason of the failure of the company to main
tain cattle guards at the crossing.

That the ponies were at large is beyond question. It is also 
beyond question that they were killed on the property of the
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company by the defendants’ train. Under these circumstances, 
the plaintiffs are entitled to recover unless it is established that 
they got at large through the plaintiffs’ negligence or wilful act 
or omission.

It is contended that they were not at large through the plain
tiffs’ negligence, because they were under no obligation to keep 
them at home.
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Sec. 4 of ch. 32 of the statutes of Saskatchewan (1915), 
reads:—

4. Subject to the provisions of this Act it shall be lawful to allow animals 
to run at large in Saskatchewan.

As against this, the defendants contend that permitting 
animals to run at large was prohibited by sec. 294 (1), and that 
the provincial legislation was ineffective as against the provisions 
of the Railway Act. To this it was replied that the prohibition 
in sec. 294 (1) was ultra vires.

If the Federal legislation was simply an enactment that cattle 
shall not be permitted to run at large upon the highway within 
half a mile of a railway crossing, I would bo inclined to doubt the 
validity of such legislation, as the running at large of cattle is a 
matter of local concern within the jurisdiction of the provincial 
legislature. But it is surely within the jurisdiction of the Parlia
ment of Canada to fix the liability to be imposed upon a Dominion 
railway in case cattle are killed by the railway while at large.

It was argued that, where animals are at large contrary to the 
provisions of sec. 294 (1), it was a conclusive answer to the plain
tiffs’ contention that they were not guilty of negligence in allow
ing them to be at large. In my opinion this argument cannot l>e 
supported, because, under sub-sec. 4, even when cattle are at 
large contrary to the provisions of sub-sec. (1), the owner may still 
recover unless the company proves that they got at large through 
the negligence or wilful act or omission of the owner or one for 
whom he was responsible. Proof that the animals were at large 
contrary to sub-sec. (1), is not evidence of that negligence on part 
of the owner which frees the company from liability. To escape 
liability, the company must show that the ponies—before they 
came within the prohibition of sub-sec. (1) at all—had got at 
large through the negligence or wilful act or omission of the ow tier.

In my opinion, the prohibition of sub-sec. (1) has no applica-
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lion, nor does it render inoperative, a» against the railway, the 
provincial legislation.

We have, then, to determine whether or not the turning out 
of the plaintiffs’ ponies to graze constituted “ negligence or wilful 
act or omission ” on their part through which they got at large.

Dealing first with negligence :
In Koch v. G.T.P. Branch Line Co., 32 D.L.R. 393, 10 8.L.H. 

35, I held that an owner was not guilty of negligence in allowing 
his animals to run at large where there existed a valid municipal 
by-law permitting them to do so. I adhere to the view I there 
expressed. Negligence is a breach of the duty to take care which, 
under the circumstances, the plaintiffs owed to the defendants. 
As applied to this case, it could only be a breach of the duty to 
keep their animals from being at large. At common law that duty 
rested on the plaintiffs. The legislature, however, declared that 
no longer should the plaintiffs be under that obligation. As there 
was no duty resting on the plaintiffs to keep their animals from 
being at large, there could be no breach of that duty, and, con 
sequently, no negligence.

Then, was it a “wilful act or omission”?
In Early v. C.N.R., 21 D.L.R. 413, 8 S.L.R. 27, this Court 

held that turning horses out and letting them run at large was a 
“wilful act” within the meaning of sub-sec. 4.

In Greenlaw v. C.K.R., 12 D.L.R. 402, 23 Man. L.R. 410, the 
Manitoba Court of Appeal held that an owner was not guilty of 
negligence or wilful act or omission in turning cattle out to graze 
on the highway when there was in operation a municipal by-law 
permitting him to do so.

If the decision in Early v. C.N.R. is correct, and I am bound 
by it, I am unable to see how a statutory provision permitting 
animals to run at large can deprive the act of turning them out 
of its “wilful” character. No definition of either “wilful act” or 
“omission" or “negligence” is given by the Railway Act, but, 
as both are used, I take it that a “wilful act” means something 
different from “negligence."

In Lewie v. Great Western Ry. Co. (1877), 3 Q.B.D. 195, 
Bramwell, L.J., in discussing "wilful misconduct,” at p. 206, 
says:—

“Wilful misconduct” means misconduct to which the will is a party, 
something opposed to accident or negligence; the misconduct, not the conduct
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muet be wilful. It hae been said, and, I think, correctly, that. |*-rhupH, one 
condition of “wilful misconduct ” must be that the |iereon guilty of it should 
know that mischief will result from it. But to my mind there might Ik- other 
“wilful misconduct.” I think it would be wilful misconduct if a man did an 
act not knowing whether mischief would or would not result from it. 1 do 
not mean when in a state of ignorance, but after being told, “Now this may or 
may not be a right thing to do.” He might say, “Well, I do not know which 
is right, and I do not care; I will do this.” I am much inclined to think 
that that would be “wilful misconduct,” because he acted under the supposi
tion that it might be mischievous, and with an indifference to his duty to 
ascertain whether it was mischievous or not,

and in Stevens v. G.W. Ry. Co., 52 L.T. 324, Smith, J., distinguishes 
“wilful misconduct” from an act of “pure inadvertence or negli
gence.” The term “wilful act” insul)-sec. (4) seems to me to 
embody the idea of intentionally doing an act which leads to the 
damage, whether the owner has a legal right to do the act or not.

The Railway Act is not, in my opinion, to !>e construed as 
denying the owner's legal right to have his animals at large where 
such is permitted by provincial legislation, hut it is to be con
strued as saying that if an owner delil>erntely exercises that right, 
and his animals by reason thereof are killed, he must bear the loss 
himself.

So far as the facts of this case are concerned, it makes no dif
ference, in my opinion, whether we adopt the definition of “wilful" 
given by Bowen, L.J., In Re Young and Harston’s Contract, 31 
Ch.D. 168, at 175, accepted by my brother Newlands in Early v. 
C.N.R., supra, namely: “That he knows what he is doing and in
tends to do what he is doing ami is a free agent." Or define it as: 
“Intentionally doing an act which the owner knows or must be 
deemed to have known would probably result in the animals being 
injured, and taking chances that no damage would accrue to 
them.”

In either case, an owner who turns his animals out to graze 
on an unfenced section of land, adjoining that across which he 
knows a railway runs, could not help but know that there was 
not only a possibility but a probability that his animals would 
stray along the highway to the crossing. If, under such circum
stances, he turns them out, he is, in my opinion, deliberately 
taking chances on their being injured, and the turning of them out 
is a “wilful act” within the meaning of sub-sec. (4).

The other point raised by the plaintiffs, that they were en
titled to succeed by reason of the absence of cattle guards, was
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disposed of adversely to their contention by this Court in Early v. 
C.N.R., supra. I would therefore dismiss the appeal with costs.

The defendants counterclaimed for damages caused to their 
engine by these animals. The trial Judge dismissed the counter
claim. I think in so doing he was right. The cattle were lawfully 
at large, and the defendants had removed their cattle guards, 
which is equivalent to leaving their land unfenced adjoining a 
highway, in which case they could not recover, without proof of 
negligence on part of the plaintiffs. Tillett v. Ward, 10 Q.B.D. 17.

McKay, J., concurred with Lamont, J.
Brown, J. :—There was no by-law in force in the municipality 

preventing the animals from running at large, and, under the 
provincial statute, being ch. 32 (1915), it was lawful for the plain
tiffs to have the animals at large on the section where they were 
pasturing. In the circumstances, the defendants’ liability must 
be determined under sec. 294 of the Railway Act of Canada, as 
amended by ch. 50 of 1910, and, under sub-sec. (4) of sec. 294, 
the defendants are liable unless they establish that the animals 
got at large through “negligence or wilful act or omission of the 
owner.”

For the purposes of this case, it does not seem to me necessary 
to consider whether or not the animals got at large because of the 
negligence of the plaintiffs, or because of their omission to do 
something which they should have done. It is an ample defence 
if they were at large through the plaintiffs’ “wilful act.”

“Wilful,” as defined in vol. 8 of the Century Dictionary and 
Cyclopedia, means: “Due to one’s will; spontaneous, voluntary; 
deliberate; intentional.”

As ordinarily used in Courts of law, the word “wilful” implies nothing 
hlamahle, but merely that the person of whose action or default the expres
sion is used is a free agent, and that what has been done arises from the 
s|Mmtaneous action of his will. It amounts to nothing more than this: the* 
he knows what he is doing, and intends to do what he is doing, ami is a free 
agent. It does not imply that an act done in that spirit was necessarily a 
malicious act. But generally in penal statutes the word “wilful” or “wil
fully” means something more than a voluntary or intentional act; it includes 
the idea of an act intentionally done with a bad motive or purpose, or, as it is 
otherwise expressed, with an evil intent.: 40 Cyc. 944.

This statement virtually adopts the definition given the word 
by Bowen, L.J., in Re Younq, 31 Ch.D. 168. This definition was 
adopted and applied both by the trial Judge and on review in 
Wilton v. Manet, 28 O.R. 419, in considering the words "wilful
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act” in the following provisions of the then Ontario Municipal 
Act :—

Even.- officer and clerk who y guilty of any wilful misfeiisance, or any wil
ful act of omission. . . . shall, in addition to any other penalty or lia
bility to which he may be subject, forfeit to any person aggrieved by such 
misfeasance, act. or omission, a penal sum of $400.

This definition has also been adopted and applied by many 
Judges in considering the provisions of the Railway Act in question.

See Newlands, J., in Early v. C.X.B. Co., 8 8.L.R. 27, 21 
D.L.R. 413; Phippen, J.A., in Clayton v. C.N.B., 17 Man. L.R., 
at p. 438; Becker v. C.P. By. Co., 5 W.L.R. 509; Murray v. C.P. 
By. Co., 7 W.L.R. 50; Lamont, J., in Koch v. C.T.P. By., 32 
D.L.R. 393, 10 S.L.R. 35.

I agree with this definition as applied to the Act in question, 
and I fail to see in what way the Provincial Act allowing animals 
to run at large, bears on the case. The mere fact that the plain
tiffs were legally permitted to allow the animals to lie at large 
does not make their act any less voluntary.

The provisions of the Railway Act under consideration un
doubtedly have in view the safety and protection of the travelling 
public, as well as the protection of private property, and it seems 
to Ik* the clear intention that an owner of animals who allows them 
to run at large, even though legally entitled to do so, must assume 
the risk if they happen to get on a railway and are injured or killed 
in consequence.

The defendants in their cross-appeal contended that the 
plaintiffs are liable to them for damages suffered by virtue of the 
animals in question being on their railway. The trial Judge 
found on evidence justifying such finding, that the animals got 
on the right-of-way from the highway because of the cattle 
guards being out of place. That finding, in my opinion, is a com
plete answer to any claim on the defendants’ part to damages.

I am, therefore, of opinion that the judgment of the trial Judge 
was right and that both the appeal and the cross-appeal should 
be dismissed with costs. Appeal dismissed.
“Negligence or wilful act or omission”—Sec. 294, Railway Act, Can.

By Alfred B. Morixe, K.C. (Consulting Editor, D.L.R.).

An annotation upon this subject appears in 32 D.L.R. 397, attached 
to the report of Koch v. G .TV. Brunch Lines Co. Another annotation apfiears 
in 33 D.L.R. 418. trial Judge in Anderson v. C.N.R. Co.

In Greenlaw v. C.X.R. Co. (Man.) 12 D.L.R. 402, the plaintiff had
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Annotation, purposely turned cattle at large to graze, relying on a municipal by-law which 
permitted it, ami the Court distinctly held his “intentional" act was neither 
“negligence” nor a “wilful” act within the meaning of see. 294 (4*) of the 
ltailw-ay Act. The latest decision of the Saskatchewan Court, en bane, 
adopts a diametrically opposite view, and, it is submitted, the correct one. 
upon the meaning of the word “wilful.”

In Early v. C.N.K. Co. (Sask.) 21 D.L.R. 413, th^ plaintiff was held 
guilty of a “wilful” act in allowing his cattle to run at large, but Haultuin,
C. J., intimated plainly that if a by-law had been proven, (îermitting cattle 
to run at large, he would have adopted the decision in the Greenlaw case. It 
is worthy of note that he concurred in the judgment of Xewlunds, J., in 
Anderson’« case (supra), and it would have been illuminating if he had given 
his reasons for his latest and soundest view on this |>oint.

In Koch v. G.T.P. Branch Lines Co., 32 D.L.R. 393, the plaintiff had done 
what a prudent man would to keep his cattle in an enclosure, and there was no 
intentional “turning at large," so that the meaning of “negligence" or “wilful 
act or omission” did not have to be decided, and the effect of a by-law had not 
to be considered; but Lainont, J., held, nevertheless, that “it is not negligence 
to do that which is authorized by law,” and in this Newlands, J., concurred. 
This case has been reported as though the full Court agreed with Lament and 
Newlands, JJ., and so it was treated by Elwood, J., in Anderson's case (see 33
D. L.R., at p. 421), but, in fact, Brown and McKay, JJ., while agreeing in the 
result in the Koch case, did not express any opinion as to the effect a by-law 
would have.

It is regrettable, perha|>s, that certain of the Saskatchewan Judges in the 
Anderson case should have expressed opinions upon the meaning of “negligence" 
in sec. 294 (4) of the Railway Act, for the Court was unanimous in its decision 
that the act of the plaintiff in turning his cattle at large was “wilful,” and it 
was, consequently, unnecessary to define “negligence.” The definition was 
given, however, and was manifestly wrong, we submit.

In the Greenlaw, Early and Anderson cases the cattle were intentionally 
turned at large, and, therefore, no question of “negligence” pro|X‘rly arose, 
for the acts of the plaintiff were clearly “wilful.” In the Koch case, the 
animals got at large through a broken gateway, and it was held that the 
plaintiff had not been remiss in relation thereto. The opinion expressed by 
Lamont, J., that “where there exists a valid by-law permitting it, an owner 
cannot be held guilty of negligence in allowing animals to run at large,” was, 
therefore, oltiter; he repeated it, however, in the above reported judgment, and 
it was concurred in by all the Judges, except Brown, J.

A Saskatchewan statute says that it shall be lawful to allow animals at 
large unless the municqmlity prohibits it. Section 294 (4) of the Railway Act 
says that no animals shall be (lermitted to be at large upon any highway, 
within half a mile of any railway crossing, unless in charge of a comptent 
person. In the Anderson case the cattle got from the highway to the railway 
at a crossing. Assuming the constitutionality of both statutes, surely the 
Saskatchewan statute, the later of the two, should be read to mean that 
animals may be at large where not by law prohibited. If so, no “valid by-law” 
or statute permitted Anderson's cattle to be at large upon the highway at the 
point where they left it to go upon the railway, and consequently Anderson's 
conduct in allowing them to be there was both negligent and unlawful. The 
only effective answer which can be made to this is, that sec. 294 (1) is ultra
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vire* the Dominion Parliament, and Judges in Anderson’s case gave indications 
that they might hold this, if necessary, but they did not do so, and until a 
decision to that effect has been made the sub-section stands as law. Lamont, 
J., (joints out, however (su/ira), that Ix-ing at large in violation of sec. 294 (1) 
of the Railway Act is not /ter ne the “negligence" meant in sec. 294 (4), for 
despite the fact that animals were at large in violation of sec. 294 (1) the 
owner can recover under sec. 294 (4) unless the railway company can show 
that they were so at large by reason of the owner's “negligence" or “wilful 
act or omission." Hut while this is quite true, it is not a good answer for the 
purpose to which Lamont, J., put it, for he had said that there could be no 
negligence in letting cattle at large where a valid law permitted them to be, 
and the defendants had replied that no by-law could validly permit the cattle 
to be upon the highway at a railway crossing, unless in charge of competent 
persons; in other words, sec. 294 (1) was a good answer to the argument that 
the by-law (or provincial statute) was valid for the purpose of (icrmitting the 
cattle to he on the highway at the (mint from which they got upon defendants' 
property. What Lamont, J.. meant was. that breach of the duty im|M>scd by 
sec. 294 (1) was not /ter ne the “negligence" meant by sec. 294 (4); that is, 
that mere breach of a legal obligation to keep the animals from being at large 
is not the “negligence" meant. That is quite right, but what Lamont, J., 
seems not to have realized is, that if “carelessness" is the kind of negligence 
meant by sec. 294 (4), it is no answer that when it exists in fact its effect can 
be escajied by saying its result in enabling the cattle to be at large was per
mitted by a by-law or provincial statute, for breach of law is not the essence 
of the “negligence," but lack of care to keep animals from straying.

The “negligence" referred to in sec. 294 (4) of the Railway Act is not a 
narrow, thin-skinned legal conception; it is negligence in fact, that is, the 
careless as distinguished from the wilful act or omission of the owner. ‘‘Negli
gence is the absence of the care, skill and diligence which it is the duty of the 
person to bring to the |)erformance of the work which he is said not*to have 
performed" (per Willes J., Grill v. General Iron Colliery Co., 35 L.J. C.P. 
330). Sec. 294 (4) assumes that—it is the duty of the owner of animals, towards 
the railway, to prevent them from getting at large by his negligence or his 
wilful act or omission; it does not say “legally" at large, but at large in fact — 
and while on the one hand it is no proof of negligence or wilful act or omission, 
that the animals are in fact at large in violation of sec. 294 (1), it is equally 
no answer to proof of negligence or wilful act or omission under sec. 294 (4) 
that any provincial statute or municipal by-law |>crmitted animals to be at 
large. The owner, in other words, who carelessly or intentionally enables his 
cattle to get at large, relying upon such a statute or by-law, takes the risk that 
he cannot recover damages against a railway if his animals are killed iqxm a 
right-of-way.

In reality, neither aviolation of sec. 294 (1), nor permission accorded by by
law or provincial statute, has anything whatever to do with “negligence or 
wilful act or omission" under sec. 294 (4). The former prohibits under a 
penalty, and the provincial statute |>ermitting animals at large merely means 
that being at large is not unlawful per se. The statute (ch. 32, Sask.) expressly 
says that nothing therein shall “in any wise affect rights or remedies at com
mon law or otherwise for the recovery of damages by any animals.” Surely 
it was equally not meant to affect liability to the owner of animals at large. 
If this be so, what in the world has this statute to do with the question whether
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an owner has been guilty of “negligence” in allowing his animals to get at

Lamont, J., says that sec. 294 of the Railway Act is to be construe»! as 
saying that if an owner deliberately (i.e., intentionally) allows his animals to 
be at large, and they are killed, he has no remedy. That is good law; is it not 
equally so to say that if his carelessness enables them to get at large he has no 
remedy? How can it reasonably be said that sec. 294 (4) penalizes “ intention” 
and not “inattention?”

In the Koch case (32 D.L.R., at p. 394), Lamont, J., very concisely said1 
“Negligence (in sec. 294 (4)) means that the plaintiff did not take the pre
cautions to prevent his animals getting at large which an ordinarily cautious 
and prudent man would,” but later in the same case he says (p. 396): “Where 
there exists a valid by-law jiermitting animals to run at large, an owner cannot 
be held guilty of negligence in permitting them to so run.” In relation to the 
duty the owner of animals owes to the railway, or, to put it another way, in 
relation to the basis of the railway liability (i.e, that the animals shall not 
have got on the railway by default or act of the owner), what difference does 
it make that the owner’s default or act was the exercise of a legal privilege?

The counterclaim for trespass was dismissed on the ground that the 
animals were at large lawfully (under the provincial statute), and that the 
defendants had not fenced their track. Here is where the constitutionality 
of sec. 294 (1) should have been considered, for if it is intrn vires legislation, 
Anderson’s cattle were not at large lawfully u|x>n the highway at the point from 
which they escaped to the railway, and the whole argument drawn from 
Tillett v. Ward, 10 Q.B.D. 17, fell to the ground. That case was cited in 
support of the principle that if cattle arc lawfully using a highway, their owner 
is not liable for their escape to adjoining lands. That is not the essence of 
that case. There the cattle were in charge of competent persons, and their 
escape was accidental. It is lawful to put your cattle on your own pasture, 
but you are liable if they escape therefrom to your neighbour's land, through 
your carelessness. Driving cattle along a road is necessary, and escape may 
be unavoidable; if it has been, you are not liable. But Tillett v. Ward tlid not 
mean that if the cattle there had been in the care of children, for instance, the 
owner would not have been liable. The Saskatchewan statute says that 
cattle may be |>ermitted to be at large, but does not say that if they be, their 
owner is not liable for damages they commit on the property of other persons. 
On the contrary, it says that nothing in the Act shall affect the rights of other 
persons than the owner for damages for trespass on property. At common 
law, Anderson would have been liable in trespass for the entry of his animals 
on the railway. How then in face of the very words of sec. 2 of the provincial 
statute can it be said that he was not liable because the statute legalized the 
running at large by the cattle, and the railway was bound to protect its pro
perty by fencing its tracks?

All through this series of cattle cases the effect of local surroundings is seen 
in the interpretations placed by the Judges upon the statutes. To allow cattle 
at large, and to hold railways liable, is in the very air of the west.

The proper way to do that, if advisable, is by a new Dominion statute, 
not by fantastic interpretations of perfectly plain existing provisions.
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ROBSON v. ROY.
Alberta Supreme Court, Au full ate Division, Harvey, C.J., Stuart, Beck and 

M al*h, JJ. May 23, 1917.

Vendor and pvrchaher (| I A—I)—Misrepresentation ah to legal 
effect OF CONTRACT—Error.

An innocent misrepresentation by a vendor's agent as to the legal 
effect of a forfeiture clause, based on an erroneous conception, whereby 
the purchaser was induce*! to sign the agreement of sale*, is sufficient to 
render the agreement unenforceable on the ground of mistake.

Appeal by defendant from the judgment of Ives, J., in favour 
of plaintiff, in an action for the balance of purchase money under 
an agreement of sale. Reversed.

(>. E. Winkler, for apixdlant; R. D. Tighe, for respondent.
The judgment of the Court was delivered by 
Walsh, J.:—This action is brought to recover the balance of 

the purchase money due by the defendant under an agreement in 
writing for the sale by the plaintiff to him of certain land. The 
purchase price was $2,000, upon which certain payments have 
lieen made, the balance claimed as unpaid at the time of action 
brought including interest and taxes being $1,220.07.

The agreement contains the following clause :—
Time is to be considered the essence of this agreement and unless the 

payments are punctually made at the times and in the manner above mentioned 
these presents shall lie null anil void and of no effect, and all moneys paid 
thereon shall be absolutely forfeited to the vendor, and the vendor shall be 
at liberty to peaceably re-enter upon and re-sell the said land together with 
all buildings thereon, without notice to the purchaser.

The defence relied ui>on to defeat the action, though most 
unhappily expressed in the pleadings, is that when the defendant 
was negotiating this purchase with the agent of the plaintiff who 
brought it al>out, the latter explained the above clause to him, 
and told him in effect that it meant that if at any time he wished 
to discontinue his payments under the agreement he could do so, 
and that while he would thereby lose his interest in the land, and 
forfeit the money which he had paid on it, he would lie under no 
personal liability for the balance of the purchase money ; and that, 
lielieving this to l>e a correct statement of the legal effect of this 
clause, he signed the agreement. Ives, J., who tried the case, 
refused to give effect to this defence, and from his judgment the 
defendant appeals.

The plaintiff had this property listed for sale with several 
agents, and amongst them the Royal Agencies, a partnership of 
which one Trudeau was a member. It wras through Trudeau that
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this agreement was brought about. He and the defendant were 
witnesses at the trial and were the only witnesses who spoke of this 
matter. There is practically no difference in substance txdwecn 
their versions of what took place between them. Trudeau had 
with him a printed form of agreement, similar to that which the 
parties afterwards signed. The defendant says that he told 
Trudeau that he had not much money to invest, as he was carrying 
on business, and he did not want to buy more property than he 
could pay for, and that Trudeau then showed him what sort of an 
agreement he used, and explained to him that he could buy the 
property all right, and the only thing the vendor could do would 
l)e to take the property if he could not pay for it, and that “I 
would have lost the money, but he said they could not come back 
on me in Chauvin for the balance of the money, all they could do 
was to keep my money, and the seller would have to take his 
property back.” Trudeau says practically the same thing. 
He says that he explained this clause as follows:—“I told Mr. Hoy 
as far as I understood this clause, as far as it was interpreted to me, 
you could pay a certain amount of money on this property, and, 
if it should happen that you cannot pay the balance, the only thing 
they can take from you is the property in question.” Further on 
he said that he told him that, if he bought the property, he would 
not l>e liable for any balance he did not wish to pay, but he would 
forfeit the money he had paid in. There is no reason to doubt the 
honesty of this evidence, and I think that we must take it as a fact 
that the defendant entered into this contract under the belief 
induced by what the plaintiff’s agent, in all honesty, told him 
that the provision of the agreement above quoted stood between 
him and his personal liability for any unpaid balance of the pur
chase money that there might at any time be if he should event
ually decide to abandon the contract, as he in fact did, and so 
notified the plaintiff before the commencement of this action.

These men unquestionably took a wrong view of the legal 
effect of this provision, for it is quite clear that it is one upon 
which the vendor alone can act, but which he may waive if he sees 
fit. The purchaser cannot, by a simple refusal to make the pay
ments called for by the agreement, bring it and his liability under 
it to an end. The simple question for decision, therefore, is 
whether or not this agreement entered into under the circumstances 
which I have related can be enforced against this defendant.
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The general proposition of law is that one who enters into 
a contract under an erroneous opinion as to its legal effect is not 
merely because of that, entitled to be freed from it. In the House 
of Lords case of Stewart v. Kennedy (1890), 15 App. Cas. 108, 
Lord Watson, referring to the contention that the mere existence 
in the mind of the party seeking relief from it of an erroneous 
Itelief with reference to the nature of the contract affords a suffi
cient ground for annulling it, says, at p. 123:—

By delivering his missive offering to Mr. Glendinning the appellant 
represented to the rescindent that he was willing to Ik* bound by all its con
ditions and stipulations construed according to their legal meaning, whatever 
that might be. He contracted, as every person d<x-s who becomes a party to 
a written contract, to be hound, in case of dispute, by the interpretation which 
a Court of law may put upon the language of the instrument. The result of 
admitting any other principle would lie that no contract in writing could be 
obligatory if the parties honestly attached, in their own minds, different 
meanings to any material stipulation. As soon as one of them obtained the 
final judgment of a competent Court in favour of his construction the other 
would be at liberty to annul the contract.

Lord Herschell expressed the same opinion at p. 118. But it is 
quite clear from what is said in these same judgments that different 
considerations prevail where this erroneous Itelief is induced 
by the representations of the other contracting party or of some 
one for whose conduct he is responsible. Lord Watson, at p. 121, 
says:—

Without venturing to affirm that there can be no exceptions to the rule, 
I think it may lie safely said that in the case of onerous contracts reduced to 
writing the erroneous belief of one of the contracting parties, in regard to the 
nature of the obligations which he has undertaken, will not he sufficient to 
give him the right (to rescind) unless such belief has been induced by the 
representations, fraudulent or not, of the other party to the contract.

And at p. 123:—
I am of opinion that the alleged error of the np|x*llnnt is, by itself, in

sufficient to invalidate his consent; but that it will be sufficient for that pur- 
|K»se if it can be shown to have been induced by the representations of the 
respondent or of anyone for whose conduct he is responsible.

Lord Herschell merely touches the point in his judgment at p. 
119 when he says that the authorities show
that in the case of bilateral obligations it was always considered essential that 
the error which was sought to be taken advantage of by one party to reduce 
the contract should have been induced by the other party to it.

And Lord Macnaghten concurred in these judgments.
In Wilding v Sanderson, [18971 2 Ch. 534, in the Court of 

Appeal, Lindley L.J., at p. 550, says:—
But it was strongly contended that mistake in the meaning of the words 

used in drawing up the agreement is not enough, and in sup|x>rt of this con-
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tent ion reliance was placed on Powell v. Smith ( 1*72), L.It. 11 Eq. 85, and 
Stewart v. Kennedy, 15 App. Cas. 75, 10S. These cases decide that a written 
contract cannot In* impeached simply because one of the parties to it put an 
erroneous construction on the words in which the contract is expressed. This 
is a sound principle ami, as pointed out in Stewart v. Kennedy, if it were not 
adhered to the security of written engagements would he destroyed. But a 
mistake by one of the parties as to the meaning of words used may be induced 
by the other party, and, if so induced, the above principle ceases to Im- a|>- 
plicahlc. Stewart v. Kennedy is an authority for this qualification.

Chitty, L.J ., at p. 552, expresses the same opinion.
It is abundantly clear, as I have said, that the mistaken idea 

which the plaintiff formed of the legal effect of this provision, and 
consequently of his liability under the contract, was given to him 
by Trudeau, who was a person for whose conduct in the making 
of this sale the plaintiff was responsible. He w as the only one who 
represented the plaintiff in the negotiations leading up to this 
agreement, and in the making of the contract. The plaintiff lived 
in Winnipeg and took no part in the matter beyond executing the 
agreement, which was forwarded to him for that purjRise by Tru
deau. Under the alxm* authorities I am of the opinion that the 
defence set up is entitled to prevail, and I would therefore allow 
the apical and dismiss the action.

In jiar. 1 of the statement of defence the pleader alleges the 
making by the plaintiff’s agent of the representations as to the 
legal effect of the agreement, with which I have dealt, and then in 
par. 4 alleges that “the said agreement is void, and of no effect, 
owing to the fraudulent representations of the plaintiff’s agent.” 
There is not a scintilla of evidence to justify this characterization 
of Trudeau’s representations as fraudulent, nor was there the 
slightest attempt at the trial to give them that character. A 
careful reading of the evidence of the defendant and Trudeau 
satisfies me that the latter was absolutely honest in the opinion 
tluit he gave the defendant. I am quite unable to understand why 
the solicitor, who framed this pleading, should have thought it 
necessary to impute fraud to him, unless, perhaps, he was then 
under the impression that he could not succeed in his defence 
unless he established it. It has often been thought proper to 
mark the Court's disapproval of the making of unfounded charges 
of fraud in pleadings by depriving the successful litigant who 
makes them of the costs to which he would otherwise be entitled, 
and we might lie justified in this case in imposing some measure of



35 D.L.R.] Dominion Law Reports. 489

punishment upon the defendant by withholding from him some 
part, at least, of his costs. Upon a consideration, however,of :i 11 
the circumstances, 1 have concluded that the defendant’s offence 
in this instance is not so flagrant as to call for more tl an this 
warning. It is quite apparent, from a reading of all of the case, 
that except in the use of this word “fraudulent” in this one 
instance, there was no idea in the mind of the defendant that there 
had been any fraud on Trudeau's part. Not only did he, in his 
own evidence, carefully refrain from imputing it, but he showed his 
entire confidence in Trudeau’s honesty by making him his witness 
on the trial of the action. No one has Ix-en harmed in this instance 
by the use in one place of this objectionable word, and so I think 
we might, with propriety, let the costs follow the event. I would 
therefore order the payment by the plaintiff of the defendant's 
costs of defence, and of this appeal. Appeal allowed.

BLACKADAR v. HART.
Nova Scotia Supreme Court. Sir Wallace Graham, C.J., and R unset I, Lonyley 

and Chishtdm, JJ. June 2, 1917.

1. Deeds (5 II C—30)—Description of land—Courses and distances—
Monuments.

When in a description of land there is a variance between the monu
ments and the courses and distances, the latter will be rejected as faim- 
description, in favour of the monuments.

2. Vendor and purchaser (§ I C—10)— Sufficiency of title—Possession
—Reservation of easement—“Modern description.”

A break in the chain of title is no defect, if there is a sufficient pos
sessory title, and no adverse- rights are asserted; the reservation of an 
easement or right of way ceases to be a cloud on the title by a merger 
or union of the dominant and servient tenement; a vague description, 
as that use;d in previous deeds, is merely a defect in the form of con
veyance, and the purchaser has merely the right to demand a “modern 
description.”

Appeal from the judgment of Ritchie, E.J., in favour of plain
tiffs, in an action on a promissory note for $4,000, given by de
fendant in part payment for lands purchased by him from plain
tiffs for lumliering purposes. The defence was that plaintiffs 
had failed to make a good title to a portion of the lands agreed to 
be conveyed, and the defendant also counterclaimed for damages, 
to be set off against the plaintiffs’ claim. Varied.

W. A. Henry, K.C., for appellant; W. L. Hall, K.C., for re- 
pondents.

Graham, C.J.:—This action was brought July 27, 1915, to 
recover the amount of a promissory note for $4,000 dated Novem
ber 19, 1912, payable on November 15, 1913, with interest.
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The defence, with a counterclaim to the same effect claiming 
damages, is to the effect that there has been a breach of the agree
ment for the sale of the land to the defendant for which this note, 
as the last instalment with other notes now paid, in all 822,000, 
was given, inasmuch as the title to some parts or lots is defective.

The land is a large consolidated block of timber land, including 
a mill property at Millville, in the County of Kings, parts having 
been acquired through different titles.

I think there is not a defence to the note. The defendant may 
have a claim for damages, nothing more.

The last instalment as well as the note was to be paid on a 
fixed date. There is not a total failure of consideration for the 
note and the damages, if any, are not clearly ascertainable or a 
matter of mere calculation and cannot be treated as a good answer 
to part. Dart on Vendors and Purchasers (7th ed.), 1005.

In respect to the counterclaim, there was an agreement for 
sale of certain land included within red lines on a plan of the block 
and there is a schedule of lots by description. The defendant 
entered into possession and has been cutting the wood on the lots 
and has manufactured a large amount of lumln-r from it. His 
position, as I understand it, is this, to keep the land as far as he can 
do so and to make the plaintiffs pay damages for the alleged de
fective titles. He lias not taken the deed. But as far as the lots 
involved in this appeal are concerned, there has been no eviction 
or an adverse claim put forward by anyone.

Take lot A for instance, he has registered the formal agree
ment for sale and has taken trees from that lot, the chief value to 
anyone. The plaintiffs cannot be expected to take it back. As 
that land as Crown land could be acquired for a small sum (the 
surveyor reported it as worth 3/.) per acre, it is easy to spend far 
more money on the title than the land is worth; and when timber 
land is acquired in this province there are generally some lots 
the chain of title to which is not perfect.

The registry law until quite recently, alxmt 1900, did not 
require grants, wills and some other instruments affecting the title 
to land to be registered in the registry office for the county. The 
people did not always get their deeds registered and some instru
ments would not be registered in all of the counties in which the 
land comprised in the instrument was situated.
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However, dealing with lot A, it is thus described in the schedule : 
Eleventh : Also all that certain parcel or tract of land, lying and 
situate in Aylesford and bounded as follows: Beginning on the 
north line of said lot on the east side of the brook intervale at a 
rock; thence south 50 chains by a line run by E. E. Armstrong 
to the south line of said lot to a pine tree; thence west to a fir 
tree on the corner; thence north to a pine tree on the shore of 
South River Lake; thence easterly by the shore of the lake to a 
hunch of maples; thence east to a pipe tree marked E.D.D.; 
thence south to the place of Iwginning, containing fifty acres more 
or less, the same being part of tract No. 2386 granted to Gaius 
Balcom, and registered in Halifax, July 31, 1854, and deeded by 
saul Balcom to W. A. Bishop, In-aring date Septemlx-r 30, 1854, 
and recorded in the registry office at Kentville, Ix-ing the same land 
mentioned in a certain deed from N. P. Spurr and Rebecca Spurr 
his wife, to the said John W. Lowe, Ix-aring date July 9, 1904, and 
recorded in book 82, p. 678, of the records of King’s County.

That goes back to 1854, and since 1854 the chain of title is quite 
dear. There has been possession under the deeds and ordinarily 
one would not in a search go back any further. But it is descrilied as 
“part of tract No. 2386 granted to Gaius Balcom,” and regis
tered in Halifax, July 31, 1854. Now when you find an allega
tion like that, that it is part of a larger tract, in a conveyance 
made almost contemporaneously with the grant itself, in tliat 
very year, hardly any one; would doubt its correctness. That 
the conveyancer was making a mistake is altogether improbable. 
But the defendant points to the Gaius Balcom grant, scans the 
description which presents a difficulty and says that the Balcom 
grant must be (in part at least) in another place. But the effec
tiveness of an alibi is not merely that the person was not there, 
that is very little, but that he was somewhere else. It cannot 
be contended for a moment that the A lot is part of a grant to 
someone else than Gaius Balcom, and il it is contended that it is 
part of ungranted land in that locality the evidence is overwhelm
ing that there is no vacant or ungranted land there. I shall refer 
to it presently. So the defendant’s argument is not at all com
plete.

But the fact is that the description in the Balcom grant is 
simply an erroneous description requiring something to bo re
jected as false description. It was one of the late E. E. Arm-
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strong’s surveys, and as a juror one can take notice of that fact 
and of his surveys in tliat locality.

His report of the description was put in before me; something 
had evidently been omitted and it is now difficult to find out 
exactly what the mistake in the description in the grant was. It 
is wrong in course and distance apparently—north for south, or 
something of that kind. Neither party solved the difficulty at 
the hearing. It does not at all help the defendant. This is the 
description in the grant :—

Grant from the Crown to Gains Hal com, of Aylesford, in Kings County, 
Yeoman, dated March 18, 1854. No. 2380. Description: a lot of land, con
taining 150 acres, situate, lying and being in the said county, and bounded 
as follows : Beginning at a spruce tree marked G.B. standing on the western 
line of land applied for by Thomas Hudgins in the settlement of Lake George; 
thence running west 50 chains to a large rock ; thence south 20 chains to a 
birch tree marked G.B. standing on the south side of a brook ; thence west 12 
chains, running into South River Lake ; thence south 10 chains; thence east 
62 chains to the base line; thence north 30 chains to the place of beginning.

But the trial Judge has dealt with the difficulty in the usual 
way. A rule has been adopted in America and followed in Nova 
Scotia that when there is in a description a variance between the 
monuments and the courses and distances, one rejects the courses 
and distances as false description in favour of the monuments. 
There is a very good reason given for that rule, namely, that a 
mistake may easily occur in writing out descriptions, or the sur
veyor may have been mistaken in either, whereas in respect to a 
monument the presumption being that the surveyor was at least on 
the ground could not so easily be mistaken in respect to the monu
ment. That rule was applied to surveys of this same surveyor 
in this locality, owing to his recklessness with the Crown land: 
Davison v. Benjamin, 9 N.S.R. 474, at 480, 485.

Now here there is a natural monument, vis., South River Lake, 
and the only way one can get near South River Lake on the ground 
is to take the description of the lot A as contended for by the 
plaintiff. The Judge’s conclusion is, to my mind, unanswer
able, namely, “If the Gaius Balcom lot goes to the South River 
Lake, then lot “A” is included in the grant “G. 2,” t.e., the 
Gaius Balcom grant.

There is another boundary mentioned which the Judge relies 
on, namely, the line of land applied for by Thomas Hudgins. 
That line is established on the ground and is found by the Judge.
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Further there is quite sufficient evidence to satisfy me that the 
large rock mentioned in the description has l>een identified. 8. C. 
Reject these Innindaries ami you have something else to reject, Blackadar 
namely, that the description in the deed made almost con temper- hakt
aneouslv, namely, that it was part of the Ralcom grant. ---- .

Graham, C.J.
Turning to the testimony, I think the title to this lot “A" as 

it is called, for the purpose of the trial, is clearly good. This 
lot “A” is marked on the plan annexed to the agreement of sale 
as “J. W. Lowe and Son, 100 acres/’ The description in the 
schedule is the same as that in the deed from Spurr to the Lowes 
from whom the plaintiff purchased. That deed is dated July 9,
1904. The lot became vested by inheritance in Spurr through the 
death of Bishop, whose daughter married Spurr, and through the 
death of Mrs. Spurr and their daughter. This is admitted.
Bishop bought from Gaius flalcom, the original grantee as the 
plaintiff contends, by deed of September 30, 1854. This will help 
one to understand the evidence, because “A,” is sometimes 
spoken of as the Spurr lot and sometimes as the Lowe lot. Fur
ther, the shorthand writer's marks are as follows “G 2—the 
Gaius Balcom grant: G 3—a plan ot survey by Hennigar J.
Neily: G b—the plan of lands annexed to the sale agreement:
G v—a section of the general Crown Land plan. ”

Archibald Foster is a surveyor of experience. He was called 
by the plaintiff and identified the lot A with the Spurr lot or 
Lowe lot ami as part of the Gaius Balcom grant.

Later, he shews how mistakes must necessarily occur in plot
ting on the general County plan in the Crown Lands office from 
the surveys sent in by surveyors. This is obvious when scaling 
distances is resorted to and the monuments arc not located on 
the County plan.

I am thoroughly convinced that this lot A is part of the Bal
com grant and the only thing which can be said is that the de
fendant is getting twice as much land, namely, 102 acres, instead 
of 50 acres which he bargained for. But that no doubt resulted 
in part from Armstrong's liberality with the Crown lands.

I think there is a good and marketable title to the A lot.
I may add that the objection to this item in the schedule was 

first that the link wanting w'as lietween Bishop and Spurr, but 
when it was found that Spurr took by descent and the objection
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was without foundation, it was abandoned and this one was sub
stituted.

2. The next title that is objected to is the Silvanus Morton 
200-acre lot designated as the eighth in the schedule to the agree
ment for sale and as E on the plan used on the trial. This is the 
description in the schedule:—

Eighth: That certain interest in land situate in said County of Kings 
conveyed by William Phalen and wife to said Archibald A. McNeil, B. Roecoe 
McNeil and Frank H. Lowe by deed dated January 10, 1898, and recorded 
in said Registry of Dee<ls in Liber 70. folio 458.

The description in the deed of January 10, 1898, from William 
Phalen to Frank H. Lowe and the McNeils is as follows:—

Deed William Phalen, of Miltom, in the County of Queens. Lumberman, 
et ux., to Frank H. Lowe. Archibald McNeil and B. Roecoe McNeil. Dated 
January 10. 1898. Description: All their right, title and interest in or to a 
certain undivided piece or parcel of land situate in the County of Kings and 
Province of Nova Scotia, ami lying on the west side of the west branch of 
Factorydale stream, and to the southward ami eastward of Boot Lake, and 
bounded as follows: Commencing at the south-west corner of Sylvanus 
Morton's 190 acre lot and running westerly along the line of land owned by 
John B. Campbell to the north-west corner of the said John B. Campbell's 
land, then northwardly on a course parallel with the east line of Augustas 
Freeman’s 276 acre lot to land owned by Eunice C. Vhlman, thence east- 
wardly along the said Eunice C. Uhlman’s south line to the Collins lot ; thence 
southwardly along the lines of the Collins lot, the James Gates lot and the 
Sylvanus Morton 190 acre lot to the place of beginning, the same containing 
200 acres more or less.

The chain of title from that deed down to the Blackadars is 
complete. But there is a link in the documentary title wanting, 
namely, Itetween Morton and Phalen. Phalen took possession in 
1879 or 1880.

It appears that Silvanus Morton assigned under the Canadian 
Insolvent Act, of course in general terms, and the defendant says 
that the assignment was registered but there is nothing in the 
registry from the assignee or from Morton to Phalen.

I have referred to the weakness of our Registry of Deeds 
titles.

I think there is a very strong presumption after that lapse 
of time that Phalen had acquired the title. I am reluctant to 
assume that Morton’s estate was never wound up, that the assignee 
did not perform his official duties. Phalen claimed to have 
purchased it in 1879 or 1880, and the first negotiations between 
him and McNeil took place in 1882, although the deed is dated 
in 1898. But in the meantime the possession legally was in
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Phalen; at least there was no one in adverse* oeeupation, and after 
he sold to McNeil and McNeil and then Lowe have been in posses
sion; and no one has ever claimed adversely, and Phelan and his 
successors have operated it. Presumptions of this kind are 
given effect to even if there is a link wanting in a registry office. 
I refer to Des Harras v. Shey, 29 L.T. (N.S.) 592, at 595.

But it may lie that the possession in that case was a lietter pos
session than that of Phalen in this case. Since the decision of 
the Supreme Court of Canada *n Wood v. Le Blanc, 34 Can. 8.C.R. 
627, one hesitates lief ore deciding what will constitute possession 
of wood land in a case in which there is not a documentary title. 
I think, following that case, that there cannot lie held to lie such 
a possession as would raise the presumption and make the doc
trine which is mentioned in Des Barras v. Shey, 29 L.T. (N.S.) 
595, applicable to this case.

The Judge at the trial dismissed this objection to the title 
on the ground that the words in the schedule, namely, “that 
certain interest in land" particularly in contrast with other de
scriptions in which the land itself was clearly bargained for, meant 
merely the defendant’s interest and as the Statute of Limitations 
had for some time lieen in operation that the contract was satisfied 
and there are to support this view authorities: Herrod v. Blackburn, 
6 Pa. St. 103; Lull v. Stone, 37 III. 224; Saule v. Pike, 20 Maine 
171; Freme v. Wright, 4 Madd. 364 (56 E.R. 739). But I think 
that the words “that certain interest in land" does not really 
mean “all their interest in" the lot. The words being vague are 
controlled by the words of the agreement “the inheritance in 
fee simple and absolute title." I think although quite confident 
that no one will come forward ever to attempt to assert a rival 
claim to this area tliat in law the defendant may object to it.

3. The next objection is one that was brought into the case by 
an amendment obtained by the defendant at the trial and was 
never raised before. If I read the notice of appeal correctly, p. 
93 of the printed case, it does not find a place there. The item 
is thus described in the schedule:

Fifteenth: the half of a narrow strip of undivided land lying between the 
land immediately above described and the mill lot bounded on the east by 
the aforesaid ash tree, on the west by Henry Ewing’s land.

There is a reference to the previous description which is as 
follows:—

N. S.

8. C.
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Fourteenth: Beginning at the corner of land of Henry Ewing, east side of 
Nichols Itoad so-called, thence southerly along said road to lands formerly 
owned by James (Sates; thence easterly along said Gates land to north-west 
corner; thence southerly along said (Sates land to land owned by A. G. Mors;*; 
easterly by Morse's land to Guilford Chutes west line along Chutes line 
to an ash tree on the banks of mill |K>nd westerly along the late Emerson 
Gates line to Henry Ewing's land, westerly along Ewing’s south line to the 
place of beginning, containing eight acres more or less.

It appears from the evidence that this narrow strip was a 
roadway alxiut a projier width for one into the mill yard, reserved 
by James and Emerson Gates, who owned the mill property with 
property adjoining, and when they conveyed to William 8. 
Uhlman the mill they excepted this road in order to get to their 
back lot.

This, as I understand it, is the description, after the words 
“containing a!>out one acre” there follow these words, “with the 
exception of a road running westerly the whole length of the lot 
a proper width for one.” I take this from the abstract of title.

By the deed of June 16, 1898, from Mary E. Welton to John 
W. Ixiwe, she conveyed her interest in the roadway by the de
scription already quoted from the schedule. I would think that 
this reservation by the Gates was a roadway or easement and as 
they conveyed the land in favour of which the reservation was 
made and it found its way to the predecessors in title of tin1 plain
tiff there would lx* a merger or union of the dominant and servient 
tenement and a good title is therefore vested in the plaintiffs. The 
undivided half of a right of way in this case would lie as good as 
the whole. It is surrounded by the defendant’s property on 
l>oth sides and no one else can use it. But assuming it is not a 
right of way but land, surely the Statute of Limitations has run 
against the Gates who reserved it in 1870; moreover, the defendant 
has no right to demand any other interest than that described in 
the schedule. He cannot ask them for the half which they did not 
agree to convey him.

I think that the objection is not well taken.
4. The next claim for damages is set out as follows:—
A |>ortion of the lands and property mentioned and referred to in the said 

agreement consists of a number of lots of land situate in the village of Mill
ville, in the County of Kings. The descriptions in the conveyances by which 
the plaintiffs acquired the said lots are in many cases vague and uncertain 
and refer to monuments, trees and other marks which cannot be found upon 
the ground. The defendant has requested the plaintiffs to have the said lands 
surveyed and a new description or descriptions prepared by which the said
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lots can be definitely located u|x>n the ground, but this the plaintiffs have 
neglected and refused to do.

This involves an objection to the form of the conveyance 
tendered by the plaintiff, not as to the title.

The defendant at first at least did not raise this point, he was 
dealing with the title to specific lots as one of his early letters in 
the correspondence shews, and did not rely on this. A purchaser 
does not say much about the* deed until he is ready with the price. 
I have read over the evidence and the correspondence and I can
not say that there has been a breach of the contract in this re
spect. In the first place, the contract provides for a “proper 
conveyance” and I think I w'ould say it is in the usual form of 
conveyance in this country, and that the description generally 
used is the old description in the deed to the grantor which is 
generally safer than improvising one and which is that proposed 
to be given.here. I refer on this subject to Williams on Vendor 
and Purchaser, 1904 ed., p. 547, note E, 557, 558, to shew that 
conveyancers differ.

That must lx* a matter for the Judge in an action for specific 
performance at least in settling the terms of the conveyance; but 
this is an action or rather counterclaim for damages. But as it 
appears in Halsbury's volumes that the vendee may require a 
modern description, it is jxissible that this would apply here, but 
as a matter for damages I say it is new, and I think it was not 
put forward in that way. I fail to sec that the plaintiffs ever 
absolutely refused to give the defendant a modern description 
and they are not incapacitated from doing that now, therefore 
there cannot be said to lx? a breach.

There was no difficulty about the defendant finding the lots 
for the purpose of entering and taking the timber or using the land 
at the mill, in fact the plaintiffs identified the property and 
pointed it out to him on the ground. The defendant himself, who 
is not an expert, alone gives the evidence. I think a surveyor 
would not have difficulties in identifying the descriptions with 
the lands. This, I have no doubt, would all have been obviated 
by the parties coming by appointment to a meeting as the plain
tiffs proposed and the defendant not meeting with them.

The trial Judge, who has not apparently dealt with this matter 
in the judgment, has still power to settle the terms of the deed, 
and I think the judgment should be varied to enable the desciip-
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tion to he modernized and settled by the Judge in the regular 
way.

The defendant’s appeal, in respect to the action and counter
claim, will l>e dismissed with costs, as to each matter appealed from 
except in respect to the counterclaim, par <>, which will be allowed 
with costs, the matter to be refeired with the other claims to the 
same referee; the costs of apjieal to he apportioned by the taxing 
master.

Longley, and Chisholm, JJ., concurred.
Russell. J. (dissenting):—The plaintiffs agreed to sell to the 

détendant a numlier of lots suitable for lumbering operations, with 
mills and machinery which they were operating as a going concern, 
the price to l>e paid in instalments to the total amount of $22,000, 
inclusive of $1,000 payable on the making of the agreement. All 
the notes given for the instalments have been paid excepting the 
last note for $4,000 which the defendants decline to pay, and on 
which the action is brought. The defence is that as to several of 
the lots described in the agreement the title is defective, and there 
is also a counterclaim for damages for breach of the agreement 
in respect to the same matters, as set forth in the statement of 
claim. The defendant conducted lumbering operations on the 
land for a jjeriod of a year, more or less, before the -$4,000 note 
came due and has taken timber from each and all of the various 
timber lots comprised in the agreement . For this reason, I think 
it is too late for him to complain with effect that he has not got in 
the agreement what he calls a “modern description” by which he 
means a description defining each lot, by reference to existing 
monuments or by its relation to surrounding and adjoining pro
perties, identified by the names of their present owners or occu
pants.

I do not think it is necessary to determine for the purposes of 
this decision to what extent the vendor can invoke the maxim 
id cerium est quod cerium reddi potest or in what degree it is suffici
ent for him to describe the subject of the sale in the terms of the 
deeds under which he holds it, which terms may not be intelligible 
in view of existing conditions of ownership or occupation and 
after the possible destruction of the monuments referred to in the 
descriptions. No doubt it is convenient to describe the land sold 
in terms that would be intelligible without extraneous evidence to
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interpret them, and the draftsman should eonnect such descrip- 
ions with those contained in the older muniments of title. But 
it seems to me it must lx* too late to raise such a question after the 
purchaser has gone into possession of the land and, by taking off 
the timber, destroyed its principal value. The damages arising 
from the failure to furnish such a description as defendant claims 
must lx* in any case a difficult matter for assessment, and I can 
find no evidence on which it would lx* possible to make any assess
ment. If the matter were re» integra and the plaintiff were asking 
for specific performance of the agreement to purchase, it may well 
l>e that the defendant could refuse to accept a deed that did not 
descrilx* the property in the manner claimed. On that point I 
express no opinion.

The defendant has lxx»n adjudged to lx» entitled to compensa- 
tion for defective title as to several of the lots mentioned in the 
agreement, but he claims that there were others as to which the 
like remedy should have lxx»n given. I think it is his burden to 
establish that the titles are defective ami not that of the vendor 
to prove that they are good. If the claim is that the verbal de
scription of the lots agreed to lx1 sold docs not cover and include 
the subject of the agreement for sale, it is for the defendant to 
prove this and not for the plaintiff to justify his description. 
The principal ground of complaint and that with which the appel
lant opened his argument related to a lot marked “A” within 
red lines on the plan according to which the lands were sold. The 
trial Judge has decided that this lot is descril>ed in the schedule 
forming part of the agreement.

The Judge lias attempted to correct the faulty description, 
which it is conceded does not, as it stands, descrilxî the land in
tended to be conveyed, but which it is contended may lx* made to 
describe it by disregarding the courses and distances. By ignor
ing these elements of the description and having regard to the 
fixed Ixmndary afforded by a “well-defined line” known as the 
Hodgins line and the natural Ixmndary referred to in the descrip
tion, namely, the South River Dike, he is able to come to the con
clusion that the description includes the lot marked “A” on the 
plan and included within red lines and that it Is a part of the 
Balcom grant to which the plaintiff's title goes hack.

I must confess that I was not able at the argument to follow
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__ the process by which it was sought to effect the desired reconcile- 
S. C. ment of the description in the agreement with the plan by which 

Blackadar alw the lots wen* intended to 1m; identified. Mr. Foster was 
Hart cftded by the plaintiff vendor as a surveyor, and said, among other
---- things, that the lot marked “A” on the sketch plan by which the

lots were sold was the same as a lot called the Spurr lot on another 
plan produced. The latter is practically a rectangle. It would 
l>e a rectangle but for the fact that one of its sides is broken by 
the shore line of the lake, and the opposite side by a slight jog. 
The figure “A” in the sketch plan is of an entirely different shnpe. 
Furthermore, a pine tree at the northwest corner of the Balcom 
grant, of which “ A ” is supposed to tie a part, is said by the same 
witness, when shaking of the plan of the Spurr lot, to lie on the 
northeast corner. Referring in more detail to the property in 
the cross-examination, this witness admits that the course “west 
12 chains” in the (laius Balcom grant, brings him to the west line 
of the grant and he is them some considerable distance east 
of the west line of lot “A” as shewn on still another plan. 
He seems to lx- able to say that by changing one of the courses 
and more than one of the distances he can bring the lot “A” 
into the Gaius Balcom grant. But this seems to me to be an 
operation by which, to use the language of Bishop Butler, “any
thing can lie made to mean anything.” I cannot, for my own 
part, make out that the lot “A” is included within the limits of 
the Balcom grant, nor can I say with any confidence that it is not 
capable of being identified as a part of it with reasonable certainty 
by a competent surveyor examining the land and consulting the 
monuments with the descriptions before him, as Mr. Foster 
claims to have l>een able to do.

As to the other lots referred to, I have no difficulty in agreeing 
with the trial Judge. Lot “E,” numlxTed 8 in the schedule, is 
clearly described as merely being the interest conveyed by the 
grantors therein named to the grantee. As to the so-called 
mill lots, the case is the same and the same ruling luis been, I 
think, correctly applied by the trial Judge. The defendant 
having gone into possession of the land, there has not been a total 
failure of consideration for the note. He has, at all events, re
ceived possession of the lots agreed to be sold, and the failure 
of consideration is, therefore, only partial. Nor is the partial
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failure such as to constitute any defence to the action on the note, s~ 
not being any definite or ascertainable sum, but only a claim for 8. C. 
unliquidated damages. Then- has l>een no eviction, and the Blaceadab 
chances are strongly against any future eviction. The only claim, H ^
therefore, that the defendant can have is a claim for a breach of ----
the agreement to give him a good title. 1 am unable to see that R
in respect of this breach, assuming the title to l>e defective, lie 
has suffered any actual damage. May ne, in his work on Damages, 
has said that there are very few cases in the Knglish reports where 
damages have !>ccn claimed for breach of a covenant for title, and 
that the multiplication of independent jurisdictions in the United 
States renders the precedents from that country more liewildering 
than instructive (p. 249). I very greatly doubt the utility of any 
effort to examine the contentions of counsel as to the meaning and 
content of the descriptions by which the properties were agreed 
to lie conveyed, for the reason that 1 am thoroughly convinced 
that the defendant has not suffered any substantial dumuge 
from any possible defect in the titles. Indeed under the ca<e 
of Bain v. Fothergill, L.R. 7 H.L. 158, affirming the old case of 
Flureau v. Thornhill, 2 VV.B.C. 1078, I doubt if there were any 
damages proved of a kind that plaintiff could recover. I assume 
that under his agreement for the purchase of the properties he will 
lie entitled to a deed with the usual covenants and warranties.
In the event of a disturbance or eviction he will still have his 
claim for damages, which, in that case, may lx1 substantial.
It might, in the event of such a disturbance of the defendant's 
enjoyment or of a successful action of ejectment against him, lie 
prejudicial to his interests should there l>e a final judgment in 
the present case as to the condition of the titles. It seems that 
there are conflicting decisions or opinions on the point whether a 
judgment in an action for breach of covenant for title would not 
be an answer to any subsequent action for damages for n dis
turbance or eviction. That lieing the case, and no substantial 
damages having been proved, I think it liest that the appeal 
should lie dismissed without any determination as to any of the 
lots in question whether the defendant has or has not proved that 
the title is defective.

Judgment varied.
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BANBURY v. CITY OF REGINA.
Batkatchewan Su/trente Court, Haultain, C.J., and Lamont and Elwood, JJ.

July H, 1917.
Street railways (6 111 C—42)—Collision—Ultimate neuliciknce.

The failure of a motorman to avoid a collision, when he could have 
done so, after seeing that the plaint iff was about to cross, is the ulti
mate negligence and the proximate cause of the accident, despite the 
plaintiff’s contributory negligence in failing to look,.

[Calgary v. Harnoeix, 15 D.L.R. 411, 48 Can. S.C.R. 494, followed.
■ St-v annotation, 1 D.L.R. 783.)

Appeal by defendant from a judgment for plaintiff in an action 
for damages to the plaintiff's automobile as a result of a collision 
with the defendant’s street car. Affirmed.

(J. F. Blair, K.C., for appellant ; //. Thomson, for respondent. 
The judgment of the Court was delivered by 
Lamont, J.:—The Judge of the District Court before whom 

the matter was tried made the following findings of fact:—
Now I am going to find that the motor car, as the result of the impact, 

was driven some 53 ft., and that the street car travelled some 55 ft. from 
the point of impact, and I am going to find that the mot orman, immediately 
after the accident, made the statement that is given to me by some 4 wit
nesses at least, being the parties in the car who were present at the time, 
that after he saw the motor car start and saw that they were going to cross 
the road that he thought he could get past them and he speeded up his car. 
I find that that statement, or its equivalent, was made, and that it was 
a true statement of the actual facts. Now 1 find, furthermore, that the last 
look that the plaintiff gave to see what the condition of the street was lieforc 
he started to drive the car across the track, was before he got into the car, 
and that he did not again take the precaution of looking down the street 
or causing anybody else to look, until he was struck by the car, and that 
nolxnly did look, except Carey Banbury, who looked just at the last moment, 
just a second or two before the actual striking. ... I think, therefore, 
that, while there was contributory negligence on the part of the plaintiff, 
and 1 so find, nevertheless, 1 find that the defendants, subsequent to that 
negligence, could have avoided the accident, and that they did not do so.
and he gave judgment for the plaintiff for $217.35. From that 
judgment the defendants now appeal.

There was ample evidence to justify the above findings. We 
have therefore to deal with this simple situation. The plaintiff's 
automobile was on the side of a street on which the defendants 
had a street ear line. The plaintiff started up his automobile in a 
direction which would take him across the defendants’ ear line. 
He was unaware of the approach of the defendants' car. The 
defendants’ mot orman saw the automobile start and realized that 
the plaintiff was about to cross the street car tracks; gauging the 
distance the automobile would have to travel liefore reaching the
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track», he thought that by speeding up the car lie could pass the 
point at which the plaintiff would cross Ixiforc the automobile 
reached the track. Accordingly, he speeded up his car, but his 
judgment was at fault. The automobile reached the tracks fir>t 
and was struck and damaged.

Counsel for the defendants contended that the only negligence 
of which the defendants were found guilty was in speeding up the 
car; tluit the plaintiff was guilty of negligence in not looking to 
see if a car was approaching; that the negligence of the plaintiff 
continued right up to the moment of the impact, and that, there
fore, the accident was the result of the combined negligence of 
both parties, in which case the plaintiff was not entitled to recover. 
He further contended that, under these circumstances, there could 
not lie any “ultimate” negligence on the part of the defendants 
rendering them liable notwithstanding the negligence of the 
plaintiff.

The facts of this cast1 bring it, in my opinion, squarely within 
the decision of the Supreme Court of Canada, in City of Calgary 
v. Harnovis, 15 D.L.R. 411, 48 (’an. S.C.R. 494. In this cast» the 
respondents drove their van across the track of the appellants’ 
street car line without looking to see if a street car was approach
ing. The van was struck by the street car. The trial Judge found 
that the motorman, when he saw the respondents’ van heading 
across the street, might, with the exercise of reasonable skill ami 
diligence, have avoided the accident. The defendants were held 
liable. In giving judgment Duff, J., says, at p. 412:—

The learned Judge also took the view that the resjMmdents, when they 
directed their horse across the street, were sitting in their van carelessly 
oblivious of the dangers, actual or jxwsible, of the car-track. The view of 
the trial Judge was that, although the resjMmdents were in fault to such a 
degree as would have debarred them from recovering hud it not been for tin* 
conduct of the motorman after their negligence became apparent, yet (in 
the circumstances of this case) as the motorman could have avoided the 
consequences of the resjMmdents' negligence after he became aware of it, 
the jilaintiffs wen- entitled to recover. In a word, the decisive negligence 
was fourni by him to have been that of the motorman. I agree with this 
view and I should dismiss the a|>|M-id with costs.

See to the same effect H.M.S. San* Pareil, [1900] 1\ 207.
The fact» of the present, ease are almost identical with the facts 

in the HarnovU case. The plaintiff was guilty of negligence in 
crossing a street-car line, upon which he knew cars ran, without 
looking to see if a car was approaching, but the defendants’ motor-
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man when lie saw the plaintiff was about to cross had still time, 
according to the evidence and the finding of the trial Judge, to 
have averted the collision as he could even then have stopped his car 
before reaching the point of contact. On seeing that the plaintiff 
was about to cross it was his duty to shut off the power, and to 
liave applied the brakes. Instead, he accelerated his speed. It 
is not contended that a reasonably prudent man would have done 
this.

In Jones v. Toronto <t* York Radial Ry. Co., 25 O.L.R. 158, at 
167, Meredith, J.A., says:—

Knowledge of imminent but avoidable danger gives rise to a new duty, 
a duty to even a trespasser, and failure to take reasonable care to avert the 
danger gives rise to a new cause of action if not averted.

The failure of the motorman to avoid the collision when lie 
could have done so after seeing that the plaintiff was about to 
cross was the'decisive negligence, and the proximate cause of the 
accident, and brings the ease within the rule laid down in Radley 
v. London d* N.W.R. Co., 1 App.Cas. 754, which is that:—

Though the plaintiff may have been guilty of negligence and although 
that negligence may in fact have contributed to the accident, . . . yet 
if the defendant could, in the result, by the exercise of ordinary' care and 
diligence, have avoided the mischief which hapiwned, the plaintiff’s negli
gence will not excuse him.

The appeal should, therefore, be dismissed with costs.
Appeal dismissed.

TAYLOR HARDWARE Co. v. HUNT.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, Magee, 
Hodgins and Ferguson, JJ.A. March 5, 1917.

Mechanics’ liens (§ II—5)—Right to—Substantial performance of 
contract.

Although an unimportant part of the contract remains unfinished, one 
who contracts to supply material or do work on a building is entitled 
to enforce a lien for the contract price less the cost of completing the 
contract.

Appeal by the plaintiff company from a judgment of the 
Judge of the District Court of the District of Temiskaming, in 
an action to enforce a mechanic’s lien, in so far as the judgment 
disallowed the claim of the appellant company for a lien for the 
amount alleged to be due to it for work done and materials 
supplied to the defendant the Cochrane Public School Board, 
under a contract between the plaintiff company and the Board, 
dated the 22nd April, 1915, for the dumbing and heating of a 
school-house which the Board was having erected.
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The work for which the plaintiff company's contract provided 
was completed, with the exception of the painting of a radiator, 
the cost of which would not have been more than $5, when the 
building was destroyed by fire.

A. G. Slaght, for appellant company.
G. H. Kilmer, K.C., for respondent the Cochrane Public 

School Board.
The judgment of the Court was read by
Meredith, C.J.O.:—This isan appeal by the plaintiff fromthe 

judgment dated the 10th Novemiier, 1916, pronounced by the Judge 
of the District Court of the District of Tcmiskaming, after the 
trial of the action before him on the previous 6th and 7th July.

The appeal is from the judgment in so far as it disallowed 
the claim of the appellant for a lien for the amount alleged to lie 
due to it for work done for and materials supplied to the res
pondent School Board under a contract between the appellant 
and the Board bearing date the 22nd April, 1915.

The contract is for the plumbing and heating of a new eight- 
room school which the Board was having erected, the principal 
contract in connection with which was made with W. G. Hunt.

The work for which the appellant’s contract provides was 
completed, with the exception of the painting of a radiator, the 
cost of which would not have exceeded 15, when the school
building was destroyed by fire.

According to the terms of the contract, the appellant was to 
have completed what it contracted to do by the 15th Novemiier, 
1915.

Eighty per cent, of the value of the work done was to lx? paid 
monthly on progress certifie »tes, and the remainder of the con
tract price was to lie paid and payment for any extras was to be 
made within sixty diys after the completion of the works, and 
after the appellant should have rendered to the architect "a 
statement of the balance due” to the appellant.

The contract also provides that, if required, a certificate shall 
be obtained shewing that there are no mechanics’ liens or claims 
registered against the lands on account of the appellant, and 
“thereupon and on or before the said sixtieth day after the com
pletion of the said works a final certificate shall be obtained from 
and signed by the" architects “certifying to the balance due to
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the contractors on the said contract and for all extras in respect 
thereof but if from any reasonable cause whatever such final 
certificate should not be obtained or that the giving of the sanie 
should be refused by the architects the said contractors shall 
nevertheless after the expiration of the said sixty days be entitled 
to proceed at law to enforce payment of the balance due to them 
under the said contract and for all extra work in respect thereof 
and the production of a final certificate shall not in any case be 
a condition precedent to their right to recover the amount justly 
due and owing to them and such balance and the amount due 
in respect to extras shall be recovered if justly due without the 
necessity for the production in evidence of any final certificate 
and the right of action hereby provided shall not be controlled 
by the arbitrations clause hereinafter set forth.”

The contract also provides that “all work and material as 
delivered on the premises to form part of the works are to be 
considered the property of the proprietors" and that “the pro
prietors shall insure the building from time to time to the extent 
of at least two-thirds of its value during the course of erection.”

I have quoted the provision of the contract as to the final 
certificate because in the statement of defence the want of a final 
certificate is pleaded as a bar to the action. As far as I recollect, 
that position was not taken in argument before us, and it is mani
festly untenable. So far from the production of the final certifi
cate being made a condition precedent to the right to sue for the 
lui lance of the contract price, the very opposite is what is pro
vided.

The case at bar, in my opinion, comes clearly within the 
principle of the decision in the recent case of H. Dakin & Co. 
Limited v. Lee, [1916] 1 K.B. 566.

That case, if I may respectfully so say, puts the law on a 
satisfactory basis, and the principle of the decision is not appli
cable only where all the work to be done has been done, but 
where it has been done negligently or in an improper manner.

A few references to the opinions of the Judges make that clear :—
Lord Coiens-Hardy, M.R., p. 579, said: "Take a contract 

for a lump sum to decorate a house; the contract provides that 
there shall be three coats of oil paint, but in one of the rooms only 
two coats of paint are put on. Can anybody seriously say that 
under these circumstances the building owner could go and
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occupy the house and take the lienefit of all the decorations 
which had been done in the other rooms without paying a penny 
for all the work done by the builder, just because only two coats 
of paint had been put on in one room where there ought to have 
been three?”

Pickford, L.J., p. 580, said: ”1 cannot accept the proposition 
that if a man agrees to do a certain amount of work for a lump sum 
every breach which he makes of tliat contract by doing his work 
badly, or by omitting some small portion of it" (the italics arc 
mine), “is an abandonment of his contract, or is only a perform
ance of part of his contract, so that he cannot be paid his lump 
sum.”

This, as it appears to me, just view of the matter, appealed to 
Mr. Williams, the respondent’s inspector on the works, who on 
the 10th January, 1916, wrote to the appellant as follows: “Your 
statement to date shews that you have received $4,690.94. This 
leaves a balance of $1,291.06 on your contract. I lxig to advise 
that a deduction of $5 will have to be made from this balance 
on account of basement radiator covering not being completed.”

The provisions of the contract as to work and material l>ecom- 
ing the property of the respondent, and its contract to insure, 
which I have quoted, make the case against the respondent 
stronger. The parties seem to have contemplated that as the 
work was done the property in it should pass to the respondent 
with the obligation on its part to insure, that is, to insure for the 
benefit of the contractors, and it is difficult to see how, in view 
of these provisions, the respondent can be heard to say to the 
appellant: “You have completed all the work you agreed to do 
for $5,982, except what would cost to complete $5, and, lx?cause 
that $5 worth of work was not done, we refuse to pay you any 
part of the $1,291 which wd would have owed you had that $5 
worth of work been done.”

I would, for these reasons, allow the appeal with costs, reverse 
the judgment as to this claim of the appellant, and substitute 
for it judgment declaring the lien on the land and the insurance 
moneys which the respondent has received, with consequent 
provisions applicable in such cases, and direct that the respondent 
pay to the appellant so much of the costs of the proceedings in 
the Court below as was incurred in connection -with the con
testation of the appellant’s claim. Appeal allowed.
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ALTA. CALGARY BREWING * MALTING Co. v. McMANUS LIQUOR Co., Ltd.

8. C. Alberta Supreme Court, Harvey, C.J., Stuart, Beck and Walsh, JJ.
At ay 22, 1917.

Garnishment (§ III—60)—Setting aside—Irregularity—Determina
tion or issue.

Under the Alberta practice rules, the right to have a garnishee sum
mons set aside or dismissed, by a garnishee who has filed his answer 
denying the debt, for a delay in prosecution, is within the Court’s dis
cretion ; it cannot be set aside for an irregularity; but an order should 
be made for the speedy determination of the issue, either by fixing a 
time and place for deciding it summarily, or by directing a formal issue 
to be tried.

Statement. Appeal from the judgment of Hyndman, J., affirming the 
Master's order setting aside a garnishee summons. Reversed. 

A. M. Sinclair, for appellant ; J. AI. Carson, for respondent. 
The judgment of the Court was delivered by 

stum. J. Stuart, J.:—On February 14, 1916, the plaintiffs began an 
action against the defendant company to recover a certain sum 
as the price of goods sc! . and delivered. On the same day, the 
plaintiffs issued a garnisuee summons in the usual form directed 
to a number of fire insurance companies.

The garnishees appear to have filed a joint answer to the 
summons, in which they denied the existence of any debt at the 
date of service. There was some question upon the argument 
as to the time when this answer was really filed. The date of 
the answer is November 27,1916, but there is nothing in the appeal 
book to shew7 the date of filing. It seems, however, to l>e ad
mitted tliat it was on file at the time of the hearing of the appli
cation out of which this appeal arose.

On January 25 the garnishees applied, upon notice, to the 
Master “for an order setting aside the garnishee summons issued 
herein by the plaintiff and for such further order as by the said 
Master may be deemed necessary.”

The application was supported by an affidavit of one Lilly, 
the adjuster for the insurance companies, the garnishees. The 
facts sworn to in the affidavit were intended to shew that at the 
date of the service of the summons there was no debt due by the 
garnishees to the defendant. This was the purpose also of another 
affidavit filed in support of the affidavit made by one McGregor, 
an inspector of the Union Bank of Canada.

No affidavits were filed by the plaintiff company in reply. 
There were no grounds set forth in the notice of motion and we 
are left largely to the reasons for judgment given below for know-
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leelge of the basis of the application. The Master made the order 
asked for, hut gave no written reasons. On an appeal to Mr. 
Justice Hyndman the order of the Master was upheld and the 
plaintiff has appealed to this Court.

From the reasons for judgment given by Hyndman, J., it 
is apparent that, by him, at least, the matter was treated as a 
summary trial of the question whether there was or was not in 
existence at the date of the service of the summons a garnishahle 
debt. If any question of procedure or irregularity was discussed 
Ik*fore him it does not seem to have lieen very strongly urged 
upon his attention.

There is involved a question of the proper interpretation of 
the rules of procedure in regard to the attachment of debts.

Rule 648 sets forth the conditions upon which a plaintiff may 
obtain a garnishee summons. Rules 649 and 650 deal with the 
method of service and the legal effect thereof.

Rule 651 (1) provides that no order shall Ik* made against the 
garnishee or for payment out of money paid into Court by the 
garnishee until after the expiration of 10 days after service, nor, 
if the summons is issued before judgment, until judgment has 
l>een obtained.

Then before any reference* at all is made to the question as to 
what is to happen and what may Ik* done if the garnishee neither 
pays money into Court nor answers the garnishee or to the ques
tion as to w hat is to lx* the procedure if the garnishee* files an answer 
elenying the debt, which two questions are covered by rules 653 
and 654; rule 651 (2) provieles at once for an application by the 
elefendant or the garnishee* or any person claiming to lx* inter
ested in the moneys attached may apply to a Judge* to set aside 
the garnishee summons or Jor an order for the speedy determination 
of any question in the action or in the garnishee proceedings or for 
such other order as may be just.

The words of the rule which 1 have caused to lx* italicized 
are new. Old rule 386 (2), from which the present rule is taken, 
stopped at the words “garnishee* summons.” Then old rules 
389 and 390 dealt with the same matters as our present rules 
653 and 654.

Rule 654 (old rule 390) lays down specifically w hat the plain
tiff or any person interested (but not the garnishee*) may do to
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have the matter settled and the dispute decided in ase the gar
nishee files an answer disputing liabilty or claiming that the debt is 
not attachable. Then if no one moves in this way for two months 
after the filing of the disputing answer, rule 655 (old rule 391 ) pro
vides that “the garnishee may apply for an order to set aside the 
garnishee summons. ”

In my opinion, the proper interpretation to be put upon this 
last rule 655 is to treat it as giving the garnishee a right analogous 
to the right of a defendant to apply to dismiss an action for want 
of prosecution. For instance, old rule 169, in regard to setting 
down for trial, provided by sub-sec. (2) that “if the plaintiff, 
having obtained an order setting a cause down for trial, neglects 
to set the cause down and proceed to trial in pursuance thereof, 
the defendant may apply to a Judge for an order dismissing the 
act ion and the Judge may thereupon make such order as he may deem 
jn-o/ter (not necessarily, it will lie observed, an order dismissing the 
action).

So also the present rules as to directions furnish, I think, an 
analogous situation. Rule 230 says:—

If the plaint iff or one of the plaintiffs, if more than one, do not, within 
14 days after the pleadings are elpsed, apply for directions, the defendant or 
any defendant shall he at liberty to apply for an order to dismiss the action 
and upon such application the Judge may either dismiss the action on such 
terms as may be just, or may deal with such application in all resects as if 
it were a motion for directions.

Now, r. 655 docs indeed say that the garnishee may apply 
for an order to set aside the garnishee summons, but it does not 
say that he must be given it in every case. It seems clear to me 
that, read with r. 654, this rule shews that it was intended to treat 
the issue arrived at between the plaintiff and the garnishee as a 
sort of subsidiary action even before a formal issue is directed to 
be tried and merely to give the garnishee a right to have the pro
ceeding dismissed for delay in prosecution. It is true that the 
alternative discretion given the Judge by old rule 169 (2) and 
present rule 230 is not so specifically mentioned, but it is clearly 
implied. Obviously the Judge, unless in a case of gross delay, 
would not set the garnishee summons aside merely on account of 
delay, but would, if the plaintiff so desired, apply the provisions 
of r. 654, and either fix a time and place for deciding the matter 
summarily or direct a formal issue to be tried and, in a proper 
case, mulcting the plaintiff in costs for his delay and putting him
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on terms to proceed thereafter promptly and speedily as was done 
under the old practice in regard to setting actions down for trial.

In my opinion, r. 655 was not intended to give any right to 
apply to set a garnishee summons aside for irregularity in its issue. 
No defendant who has unconditionally appeared to a writ of sum
mons and filed a defence was ever allowed thereafter to apply 
to set the writ of summons aside for irregularity in its issue. So 
in this case the garnishees filed an answer to the garnishee sum
mons denying liability. It is true they reserved their right to 
attack the regularity of the service of the summons but they said 
nothing in regard to the regularity of its issue. After filing that 
answer I think they had no longer a right to question the regularity 
of the issue of the summons. I refer to the provisions of rules 
273 and 274. It may be that in such a case as this a garnishee 
after filing an answer might say that he had subsequently thereto 
and for the first time discovered that there was an irregularity 
in its issue. But the obligation of shewing want of knowledge 
would, I think, lie upon him and there is no evidence upon the 
matter in the case before us. Then, if he did shew' that he had 
been ignorant of the irregularity at the time of filing his answer, I 
think his application to set aside for tliat reason should l>e treated 
as being made under rule 651 (2).

The garnishee is given a definite right by rule 651 (2) to apply 
immediately after service for an order setting the summons 
aside. This is his opportunity to question the regularity of its 
issue and I think it is plain from the words which were added by 
the new rule that it was not intended that the merits of a dispute 
as to the existence of a debt due from the garnishee to the defend
ant should, under those words of this rule, lie enquired into. The 
added words give the alternative of applying for an order for the 
speedy determination of “any question in the garnishee proceed
ings.” Obviously this was intended to give the garnishee a 
right to get the matter, as regard the merits, settled quickly with
out waiting for the procedure laid down in r. 654, and judging from 
the affidavits of the garnishees in this case, they sought a decision 
on the merits. If the garnishee caimot get rid of the summons 
for irregularity, that is, because the essential conditions giving 
the right to issue it are not shewn to exist or to have been com
plied with, then what he is entitled to is an order that the merits as 
between the garnishee and the plaintiff lx? speedily determined,
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not nn order determining those merits forthwith, unless, indeed, 
the plaintiff asks for no time at all and is prepared to have the 
matter dealt with on the spot.

In the present ease it appears that 2 months hail not elapsed 
after the filing of the answer when the applieation was first 
launched by the garnishees. The answer being dated November 
27, was, we may safely assume, not filial before that date, and the 
application to the Master was returnable on January 25. His 
order, however, is dated January 30, and if the application was 
actually heard on the 30th, as this would seem to indicate, it may 
ls‘ that it should be treated as an application after the expiration 
of the two months under rule 1155. The reason for the adjourn
ment does not appear.

But, it seems to me, this question is immaterial except per
haps on the question of costs. If the application was under r. 
655,1 think, for the reasons given, all that the Master should liave 
done was to apply the provisions of r. 654 with a provision as to 
costs which would properly punish the plaintiff for the delay.

If, on the other hand, the 2 months had not elapsed, which 
perhaps is the strict position, then r. 651 (2) no doubt still gives 
the garnishees a right to apply for an order for the speedy deter
mination of the issue raised as living “a question in the garnishee 
proceedings. " But having filed an answer under r. 654, I think 
the right to set the summons aside for irregularity was gone, 
except in the possible case of prior ignorance of its existence. It 
is true the notice of motion asked for an onler setting the summons 
aside, but it also asked for “such further order" as the Master 
should deem proper, and therefore I think the motion was not 
subject to dismissal absolutely, but could lie, and should have 
been, treated as an application for an order for the speedy deter
mination of the matter.

The irregularity suggested lies in the contents of the affidavit 
upon which it was issued. But that question, not I wing open, 
need not be now considered.

Therefore whether the 2 months had elapsed or not the prac
tical result is the same. The only order which could properly 
have been made by the Master, unless he dismissed the applica
tion altogether, was an order for the speedy determination of the 
issue, that is, either by fixing a time and place for deciding it
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summarily or by directing a formal issue to l>e tried. And inas
much as the two months had in fact elapsed when his order was 
made, I do not think that he should have dismissed the appli
cation.

It is, of course, quite proper,-if the parties agree to such a 
course, that when an application of this kind is made the Judge or, 
subject to the question of his jurisdiction, the Master should 
proceed at once to determine the merits. That is, the Judge 
may fix “here ami now” as a time and place for determining the 
matter summarily, as under r. <>54, or may make an order, as 
under 651 (2), practically to the same effect. In such a case no 
such order would of course ever l>e drawn up. Some such course 
was obviously involved in what was done by the Chief Justice in 
Hnrtt v. Edmonton Steam Laundry Co., 2 A.L.R. 130. In that 
case the parties obviously tacitly assented to that course l>eing 
taken.

In the present case, however, it is clear, even from the re
spondent’s factum, that the appellant did object to the form of 
the procedure although the objection was not on the proper 
ground, or rather, the ap]>cllant did not hit the mark quite squarely 
in his suggestion as to what the right procedure would Im*.

I think, therefore, neither the question of the regularity of 
the issue of the summons nor the merits of the dispute as to 
liability ought to In* considered by us on this application. The 
result is that the appeal should Ik* allowed and the orders below 
set aside. The proper order to make would lw either one fixing a 
time and place for disposing of the matter summarily or directing 
an issue. Rut I do not think it is convenient for us to do this. 
Either of the parties may apply again on notice to the Master for 
an order deciding which course should be pursued. The question 
whether there is or is not yet a judgment against the defendant 
would be a material question then to be considered. The gar
nishees may have the right to a decision of their dispute at once 
without waiting for a judgment between the plaintiff and defen
dant.

It appeared on the argument that the respondents by letter 
offered the appellant the opportunity of having the merits re
opened and of having the same course adopted as we now direct. 
For this reason I think there should be no costs of the appeal.
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Moreover, the appellant appears to have felt determined to insist on 
his strict legal right. Rut this was, not to have the application 
dismissed outright, hut to have an order made as we now suggest, 
ami as the respondents afterwards offered him in the letter. The 
costs of the original application Indore the Master and of the 
appeal to Hyndman, J., should, I think, be costs in the cause, 
i.e., in the garnishee proceedings, as betw<«cn the plaintiff and the 
garnishees. Appeal allowed.

MATHBSON ▼. CANADIAN PACIFIC R. CO.
Saskatchewan Supreme Court, Sir Frederick Haultain, C.J., and Lamont and 

El wood, JJ. July 14, 1917.

Witness»» (6II A—32)—Refreshing memory—From pleadings.
Where the original memoranda from which a declaration is copied

lias been destroyed, a witness may be permitted to look at the declara
tion for the purpose of refreshing his memory.

Appeal by détendant from the judgment of a District Court. 
Affirmed.

J. A. Allan, K.C., for appellant.
0. E. Taylor, K.C., and J. W. Carman, for respondents.
The judgment of the Court was delivered by
Elwood, J.:—The question raised in this appeal is whether 

or not the District Court Judge was justified, under the evidence, 
in concluding that there were only 1,690 bushels of oats in the 
car which was received by the plaintiffs from the defendant 
company.

I am of the opinion that the District Court Judge erred in 
admitting as evidence ex. “F," lieing a declaration made by the 
witness Cook and delivered to the detective employed by the 
defendant company.

The next question is, was the District Court Judge correct in 
allowing the witness Cook to look at ex. “F” for the purpose of 
refreshing his memory.

The evidence shows that the original from which this declara
tion was compiled had l>een destroyed shortly after 'he declara
tion was made and that the declaration was made from the original 
memorandum containing the quantities of oats delivered to the 
various farmers. Apparently the original memorandum contained 
the gross weight of the oats, the weight of the wagon and the net 
weight. The declaration contained the net weights of the oats 
delivered to each farmer and the number of loads. Cook swears
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that he compared this declaration with the original memorandum 
so as to find if the figures were correct or not, and it is the exact 
copy of the net weights in the original memorandum, and that 
it was checked over, on the day that the declaration was made, 
with the C.P.R. detective.

A number of cases were cited by Mr. Allan in support of his 
contention that the witness should not have l»een permitted to 
look at this declaration.

In Jones v. Stroud, 2 Car. & V. 196, the original paper was in 
existence; so, too, in Doe v. Perkinx, 3 T.R. 749; (100 E.R. 838).

Kensington v. Inglis, 8 East 273 (103 E.R. 340), seems authority 
for permitting the witness to refresh his memory by looking at 
the declaration.

In Horne v. Mackenzie, 0 Cl. & F. 028 (7 E.R. 834):
A., a surveyor, made a survey or report, which he furnished to his em

ployers; being afterwards called as a witness, he produced a printed copy 
of this report, on the margin of which he had, two days before, to assist 
him in giving his explanations as a witness, made a few jottings. The re|>ort 
had been made up from his original notes, of which it was in substance, 
though mit in words, a transcript.

Held, that he might look at this printed copy of the re|Hirt, to refresh 
his memory.

In Taylor v. Massey, 20 O.R. 429, a witness took notes of what 
took place at a meeting. From these notes a rejxirt of the meeting 
was subsequently published in a newspaper. After the destruc
tion of the original notes, the witness who took them was allowed 
to refer to the printed report for the purpose of refreshing his 
memory as to what took place at the meeting.

The only doubt that I have in my mind as to whether or not 
the witness in the case at bar should have lieen allowed to refresh 
his memory by looking at the declaration is, that the declaration 
did not contain the gross and tare weights, and that, ixjssibly, if 
these weights were before the Court, it might ap]x*ar that the 
net weights were incorrect. As the evidence shows, however, 
that the declaration was chocked over with the original memor
andum by the witness and by the C.P.R. detective, I think the 
witness was properly permitted to look at the declaration for the 
purpose of refreshing his memory.

Apart, however, from this declaration, the witness swears that 
the total numl)er of bushels which he sold to the farmers was 
1,090. It is quite true that he showed perliaps some hesitation
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in definitely pinning his recollection down to 1,090 bushels ai>art 
from the declaration, yet his evidence was the sole evidence given 
on tliat point at the trial, and 1 think, therefore, on that evidence, 
the District Court Judge could have lieen justified in finding, and 
in fact should have found that 1,090 were the total bushels de
livered.

1 am, therefore, of the opinion that the api>eal should lie dis
missed with costs. Appeal dittiniaxed.

Re HORLICK’S MALTED MILK Co.
Supreme Court of Cumula, Sir Char Un Fitzpatrick, C.J., Idington and Anglin, 

JJ. May /, 1017.

Trademark (§ II—8)—Surname ah.
A surname, when uncommon and distinctive from long user, is regis

trable as a trademark under the Canada Trademark and Design Act 
(H.8.C. 1906. eh. 71).

[See annotation following cam*.)

Appeal from a judgment of the Exchequer Court on a peti
tion by Horlick’s Malted Milk Co. to register the surname “Hor- 
lick” as a trademark to In- used in connection with the sale of 
food products (secs. 5, 11 and 42 of the Trademark and Design 
Act, R.8.C. 1900, eh. 71). Reversed.

H. F in her anti H. S. Smart, for appellant.
Fitzpatrick, C.J.:—The application was disposed of in the 

Exchequer Court apparently on the assumption that the facts 
alleged in its support disclosed merely a cast* of passing off and 
that the goods had acquired a reputation on the market by reason 
of the superiority of their manufacture and nothing more.

The grounds on which the minister refused the application 
do not appear, but his right to refuse to register is limited by 
sec. 11 of the Act. Having carefully considered the different 
sub-sections of sec. 11,1 assume that the minister exercised the 
powers conferred by sul>-sec. (e) of that section to the effect tliat 
the trademark for which registration was sought did not con
tain the essentials of a trademark properly shaking. I am not 
quite clear as to wliat that language means, but, in any event, 
both before and after the statute, the office of a trademark was 
and is to point out the origin or ownersliip of the article to which 
it is affixed. In the words of the English Act, 1905, sec. 9, a 
trademark is something adopted to distinguish the goods of the 
proprietor of the trademark from those of other persons. Our
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statute, see. 5, enacts that all names adopted by a person in trade 
for the purpose of distinguishing an article manufactured and 
offered for sale by him shall for the purposes of the Act lx* con
sidered as a trademark.

The evidence, as I understand it, and I have read the affidavits 
with some attention, does not refer, as the Judge lx*low assumed, 
to the quality of the goods, but they establish that the word 
“Horliek” has l>een used as a sign or symlx>l to indicate the origin 
or ownership of the goods to which it has lxien attached, and, 
in the words of sec. 5, to distinguish the article manufactured 
and offered for sale. In these circumstances 1 fail to see how 
the :> register should be refused on the plain language
of the sections of the Act. I do not think that the Tenfani 
case, [1913] 2 (’ll. 545, is applicable on the facts of this case. 
But in Teofani'x case it was held “that a surname is not neces
sarily incapable of lx»ing a registrable trademark. It may lx; 
registered, for instance, where it is, as in this instance, an un
common name, and its use has lx*en so extensive that, in fact, 
it has become distinctive. Here the affidavits shew that the trade
mark has lx»en in actual use. ami that such user has been sufficient 
to render it distinctive; food products in jwickages bearing as 
a conspicuous identifying feature the word “Horliek” have lx*en 
sold in the United States and in Great Britain and the colonies 
for over 40 years, the approximate numlxT of packages sold each 
year amount to 7,500,000, and the annual cost of advertising has 
lx»en almost 8500,000.

This case is distinguishable on the facts from the case of R. J. 
Lea, 29 T.L.R. 334, [1913] 1 Ch. 440, ami our statute differs from 
the British Act ; but the Lea case is very instructive.

I am of the opinion that the ap]x‘al should lx* allowed and the 
prayer of the petition granted.

Idington, J.:—I think this ap|xial should lx* allowed. The 
use of names seems expressly provided for by sec. 5 of the Trade
mark and Designs Act, as one of the devices which may lx* adopted 
for use by any person in his trade, business, occupation or calling 
for the purpose of distinguishing any manufacture, etc.

Indeed it may by long use have become the most distinctive 
mark that the product of a man’s manufacture can lx* recognized 
by.
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The material before us indicates at least a right on the part of 
the petitioner to have this name registered as its trademark.

The minister may find some objection upon facts brought to 
his knowledge in any way which would entitle him, and might 
indeed render it his duty, under sec. 11 of the Act, to reject the 
application. We can only speak from what is before us.

The reference to English decisions is certainly not very help
ful. There is such a wide difference between the frame and 
express language of the English Act and ours, that decisions under 
the former are often more apt to mislead than help, as to put 
us on our guard.

In that Act, in its latter form, the use of names seems expressly 
to require the authority of the Hoard of Trade.

Under either Act, of course, the use of a name may so tend 
to mislead that the history of its use, as well as possibility of it 
being a very common name in the country where the trademark 
is to be used, must be looked at to avoid misleading.

The Weekly Notes and Law Times come to hand since this 
appeal was heard contain notes of the decision of Neville, J., in 
He William Crawford & Sons (116 L.T. 440), where he held the 
application for registration should not proceed by reason of the 
name being a common one. He relied on the remarks of Lord 
Cosens-Hardy, M.R., in the Teofani case.

All implied therein is very far from holding that the use of 
a name must be prohibited.

Anglin, J.:—We have not had the advantage of hearing coun
sel in support of the order made by the Judge of the Exchequer 
Court refusing the petition of the applicants for registration of 
a “specific trademark.” After giving to the consideration of the 
appeal the utmost possible care, I am, with great respect, of the 
opinion that it should be allowed. The Judge apparently mis
conceived the purport of the evidence adduced. Its effect 
is not to establish that the products of the applicants 
“have acquired a reputation on the market by reason of their 
excellence” or “by reason of the superiority of their manufac
ture,” but to prove that the use, in connection with the adver
tising, packing and sale of them, of the word “Horlick's” has 
been so extensive, so conspicuous and of such duration and per
sistence that that word has become distinctive of those products.
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Having regard to the fact that the name itself is somewhat peculiar 
and uncommon and to the extent and nature of the user shewn, 
the objections usually made to the registration of a surname have 
not their customary force. The effect produced by the user 
made by the applicants of the word “ HorliekV’ is that it has 
Income associated with them. It has l>ecomo a name “adapted 
to distinguish the goods as the goods of one particular maker.” 
The facts in evidence appear to bring this case within the recent 
decisions in the cases of Cadbury, [1915] 1 Ch. 331, and Re 
Muratti, 32 R.P.C. 9, 77, which seem to me more closely in 
point tlian the two authorities cited by the Judge. Reference may 
also be made to Re Teofani, [1913] 2 Ch. 545 30 R.P.C. 44G, 460. 
“The so-called trademark contains the essentials of a trademark 
properly speaking”: R.S.C. ch. 71, sec. 11 (e); Richardx v. 
Rutcher, [1891] 2 Ch. 522, 530.

I am of the opinion that upon a case such as that made in 
the record before us the English Courts, under the somewhat 
narrower terms of their statute, would direct tliat an application 
for registration should proceed. Having regard to the broader 
provisions of our Act—that

All . . . name# . . . adopted for use by any |K*rson in his trade tor) 
business . . . for the purpose of distinguishing any manufacture, pro
duct, or article . . . manufactured, produced, com|s»undcd. packed, or 
offered for sale by him, applied in any maimer whatever, cither to such 
manufacture, product or article or to any package . . . box or other
vessel or receptacle of any description whatsoever containing the same, shall 
for the pur|swes of this Act be considered ami known as trademarks.

I think we should really l>e doing a serious injustice to the appli
cants, not compensated by any advantages to the public, if we 
were not to allow the registration which they seek to be effected. 
Re Daimler, 33 R.P.C. 337, 340. Appeal allowed.

Annotation—Registrability of surname as trademark.

By Russel 8. Smart, B.A., M.E., or the Ottawa Bar.
Sections 5 and part of section 11 of the Trademark and Design Act read 

as follows:—
5. “All marks, names, labels, brands, packages or other business devices, 

which are adopted for use by any person in his trade, business occupation 
or calling, for the purpose of distinguishing any manufacture, product or 
article of any description manufactured, produced, compounded, packed or 
offered for sale by him, applied in any manner whatever cither to such manu
facture, product or article, or to any package, parcel, case, box or other 
vessel or receptacle of any description whatsoever containing the same, shall, 
for the purposes of this Act, be considered and known as trademarks.”
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Annotation. 11. "The Minister may refuse to register any 1 nnlrtnark—
“ (e) If the so-called trademark does not contain the essentials neces

sary to constitute a trademark properly shaking."
See. 5 substantially as it stands was passed in 1861, 24 Viet. eh. 21, see. 2. 
For some years a fairly well-established practice has existed in regard 

to names tendered for registration as trademarks.
The Department of Agriculture has refused to register names and the 

applicant has been left to apply to the Exchequer Court. The Department 
of Agrieulture has taken the petition that it has no means of taking evidence, 
whereas evidence can be submitted to the Exchequer Court. Frequently, 
when applications have been refused, the Department has |stinted out to 
the applicant that on a proper case being made out, registration will Im> 
ordered by the Exchequer Court. The senior Judge of the Exchequer Court, 
when making an order for registration, has frequently said that the order 
merely decides that the applicant has made a /trimA facie case. He has 
|xtinted out that the order would not be binding in any subsequent pro
mptings, where different or additional facts might be before the Court.

Un<ler the practice which has grown up very many registrations have 
Is'en made. Among others, the following names have been registered:— 

Crompton, for corduroy; Christie, for biscuits; Pickering, for governors: 
Winchester, for rifles; Y’ale, for locks; De Vilbis, for atomizers; Holmes & 
Edwards, for silverware; Harris, for lubricating oil; Kohler, for bathroom 
fixtures; Mueller, for plumbers’ fittings; McCray, for refrigerators; l’ills- 
hury’s, for flour; Remington, for rifles; Pear’s soap; Chartreuse, for brandy; 
Oliver, for ploughs; L. E. N. Pratte, for pianos; Lipton, for foods and bever
ages; Stifel, for printed textile fabrics; Smith & Wesson, for firearms; Staf
ford's, for writing inks, etc.; McVitie & Price, for biscuits, etc.

A signature or a surname printed in a distinctive form is a go<sl trade
mark: Welch v. Knott. 4 K. & J. 707; Maxxam v. Thorley’s Cattle Food Co., 
6 Ch. D. 748. A trailer may do business under a name other than his own, 
or under a fancy name and acquire trademark rights in it: Love v. Latimer, 
32 O.R. 231 ; Re Holt, [18061 1 Ch. 711, (Re “ Trilby”). A fictitious name may 
Is* used: Tem/deton v. Wallace, 4 Terr. L.R. 340.

A surname not represented in any special or distinctive manner is not 
ordinarily a g<ssi trademark. Its use is natural, but open to the inconveni
ence that then1 may lie other traders in the same business with the same 
name. In Ain*ieorth v. Walmxley (1866), L.R. 1 Eq. 518, Sir W. Page Wood, 
V.-C., at p. 525, says: "Then, is not a man’s name as strong an instance 
of trademark as can 1m- suggested? Subject only to this inconvenience, that 
if a Mr. Jones, or a Mr. Brown, relies on his name, he may find it a very 
inadequate security, because there may be several other manufacturers of 
the same name.” Purge** v. Purge** (1853), 3 De O.M. & G. 806: Tuxxaud 
v. Tu**aud (1800), 44 Ch. D. 678; Aiken* v. Pi/ter (1860), 15 Grant 581. 
It is o|Min for any person of the same family name to use it: Slater Shoe Co., 
Ud. v. The Eagle Shoe Co. (1010), 16 R.L.X.S. 474.

Where a trader has, however, been long |M>rmittcd to enjoy the exclu
sse use of a given surname, and where through such extended use ami trade 
it has acquired a secondary trademark meaning in the trade, then his use 
of it may be protected and the name is entitled to registration: Re Elkington 
<fc Co.’s Trademark, 11 Can. Ex. 203; Gramm Motor Truck Co. v. Fi*her 
Motor Co. (1013), 17 D.L.R. 745, 30 O.L.R. 1. When it is sought to register
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a surname by reason of a secondary or distinctive meaning having been 
acquired, it is necessary to make application to the Exchequer Court. There 
is no machinery provided by which questions of this kind can Ik* determined 
within the Department.

Surnames have had a somewhat chequered career before the English 
Courts. The contention that a surname in the possessive case was “in some 
particular or distinctive manner” and hence registrable under the Act, was 
dis|>osed of in Piric v. (Iimdall, ! 181121 1 Ch. 35.1) H.P.C. 17. Under sec. 9 (5) 
of the British Act of 1905 surnames could 1m* registered by order of the Hoard 
of Trade u|Min evidence of distinctiveness Wing produced. The registra
bility of surnames under this section was first questioned in the matter of 
the application of Pope’s Electric Lump Co., lAd., for a trademark (28 H.I’.C. 
629), where Warrington. held “that the name ‘Pope’ ” was in its nature 
not “adapted to distinguish" the gomls of the applicants from those of other 
persons of the name of l\»|ie who might at any time carry on trade in the 
gomis. Later, Joyce, J., refused “McEwan's" and “Boardman’s" on the 
same grounds: Application of It. T. IjCO, Ltd., and Application of William 
McEuan ,(• Co.. Ltd., 29 B.I'.C. 165.

The Court of Ap|N*als confirmed this decision, but on the grounds that 
“the evidence fell far short of that which was required to prove distinctive
ness within sec. 9,” and that the word “Board!nan's” was not “adapted to 
distinguish.”

In the Teojani case (1909), 30 H.P.C. 440, the Board of Trade made 
an order for the registration, and this was reviewed by the Court of Apiieals 
and sup|Mirted. The Master of the Bolls, in his judgment, said: “It is only 
in very exceptional circumstances that a surname-application ought to be 
allowed to proceed. ... If, as I think, a surname is not incapable of 
being a registrable trademark, it srnns to me that the present is oim* of those 
exceptional cases in what the order of the Board of Trade cannot be con
sidered impro|M*r, although even in this case I think the Board of Trade 
might well have refused the application. The name ‘Teofani* is very un
common, and the user of that name as a trademark for 20 years at least 
hits been so extensive as to have made it in fact distinctive for cigarettes.”

Following this, Neville, J., in the Cadbury case (32 B.P.C. 9) found 
“Cadbury” to be a distinctive mark for confectionery, and “adapted to 
distinguish" the applicant’s giMxIs.

The words “adapted to distinguish” do not occur in the Canadian Act. 
Hec. 5 refers to “names" which are “adopted for use ... for the pur- 
|M>se of distinguishing." It would appear that the rather fine question of 
whether or not a given won! is intrinsically "adapted to distinguish” the 
gomls of the applicant does not arise in Canada as in England.

The Supreme Court, in Canada Putdishing Co., Ltd., v. Cage (1885), 
11 Can. S.C.H. 306, held the plaintiff entitled to the exclusive use of the 
name “Beatty” in connection with copybmiks.

The Court of Queen’s Bench for Quebec (in Thompson <(• Mackinvon 
(1877), 21 L.C.J. 355) supported the phrase “Maekinnon’s Biscuits” as a 
trademark. Cross, J., said: “The name thus used in not the individual 
designation of John Mnekinnon, the assignor of the rights, but is merely 
the generic name of the Mackinnon clan, as such there can lx* no valid objec
tion to its having become a trademark for distinguishing a particular manu
facture of biscuits.”

Annotation.
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Annotation. Rival traders of the same name are required to take means to distin
guish their goods from those of the earlier trailer who has acquired trade
mark rights in the name: Canada Publishing Co. v. Gage (1885), 11 Can. 
S.C.R. 306; Thom /mon v. Mackinnon (1877), 21 L.C.J. 355; Montreal Litho
graphing Co. v. Sahixton (1899), 3 R. de J. 403, [1890] A.C. 610; Cash v. 
Cash ( 1900), 84 L.T. 349, 86 L.T. 211.

B. C. ANDERSON v. GERMAN AMERICAN INS. Co.

C. A. British Columbia Court of Appeal, Macdonald, C.J.A., and Martin and 
• Me Phillips, JJ.A. AprÜ 8, 1917.

Insurance (§ VI B—250)—Proof of loss —Goods in house.
Where there is no affirmative evidence from which it may reasonably 

be inferred that goods insured were actually in the house" at the time 
of the fire, it cannot be assumed that the nrc caused a loss under the 
policy.

Statement. Appeal by defendant from the judgment of Hunter, C.J.B.C., 
in favour of plaintiff, in an action on a fire insurance policy. 
Reversed.

Macdonald,C.J.A.
Mart la, J.A.

Martin Griffin, for appellant ; McDiarmid, for respondents.
Macdonald, C.J.A.:—I would allow the appeal.
Martin, J.A.:—Several defences are raised to this action 

which are of weight, but, in my opinion, one of them at least, 
which meets us at the threshold and has to be faced, must pre
vail, viz., that there is, strange to say, no affirmative evidence 
from which it may reasonably lie inferred, in the circumstances, 
that the goods insured were actually in the house at the time of 
the fire, and therefore it cannot be assumed that the fire caused a 
loss under the policy. This is an unsatisfactory ground to decide 
the case on, but I see no escape from it, and it is not our duty to 
aid the plaintiffs in supplying those proofs of loss which should 
have been given in the manner usual in such cases.

The appeal, therefore, should be allowed.
McPhillipe, J.A. McPhillips, J.A. (dissenting):—In my opinion, the judgment 

of the Chief Justice of British Columbia should lx? affirmed. The 
judgment holds that the api>ellant is liable upon the two policies 
of insurance against fire upon the house and the contenta thereof 
respectively. The trial seems to have been clouded with a large 
number of technical exceptions under which the appellant there 
as well as before this Court attempted to escape liability—all of 
which, in my opinion, are without merit and cannot be supported 
in law. I will proceed to dispose of the exceptions taken seriatim.

Firstly, with respect to the fire policy (for $2,500) upon the 
house, the plaintiffs (respondents) Matson & Coles were the mort-
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gagees of the land upon which the house was situate and obtained 
a final order of foreclosure in respect to the land on March 14, 
1915. Originally the assured was Mrs. James Anderson (one 
of the plaintiffs and one of the respondents). Her interest in the 
property would apjiear to have Urn acquired by the Pacific Coast 
Realty Co., a private partnership, of which she was a mendier, 
and later this interest was acquired by the Pacific (oast Realty 
Co. Ltd., and on July 30, 1915, the last named company assigned 
its interest to Matson & Coles, to which the appellant company 
assented. It is clear that at the time of the placing of the insur
ance Mrs. Anderson had an interest, as a large slum-holder and 
director in the Pacific (’oast Realty Co. Ltd., and as such had an 
insurable interest, and it was not necessary tlrnt that interest 
only should In- insured. The company's interest was insured. 
(Set* A. (i. Peuchen Co. v. City Mutual Fire (1891), 18 A.R. (Ont.) 
44G; Higgs v. Connecticut (1890), 125 N.Y. 7, 25 N.E. Rep. 
1058; Mannheim Ins. Co. v. Hollander (1901), 112 Fed. Rep. 
549; Seaman v. Enterprise F. it* M. (1884), 21 Fed. Rep. 778; 
Warren v. Davenport Fire (1871), 31 Iowa 404; Wilson v. Jones, 
L.R. 2 Ex. 139.) At the time of the loss, on September 1, 1915, 
Matson & Coles had a final order of foreclosure and were entitled 
to be indemnified under the terms of the policy then subsisting, 
the appellant company having assented thereto, and upon the 
facts the eonqMiny had entered into a distinct contractual relation
ship, with Matson & Coles, and it is impossible now' for the appel
lant company to contend otherwise.

Secondly, with respect to the policy uikhi the contents of the 
house (the contents—lieing furniture, etc.—were in the house 
covered by the before-mentioned fin* policy). The assured was 
Mrs. James Anderson. Her interest in the property would appear 
to have been acquired by the Pacific (’oast Realty Co., a private 
partnership (as already mentioned), and later this interest was 
acquired by the Pacific (’oast Realty Co. Ltd., and on July 30, 
1915—the tire policy on contents of the house was first for $2,500, 
but later reduced to $1,500—the last mimed company assigned 
its interest to Matson & Coles, to which the apjiellant company 
assented, and the Pacific (’oast Realty Co., Ltd., was at the time 
of the loss on Septemlier 1, 1915, the owner of the contents of 
the house, being furniture, etc., but having assigned its interest in 
the property under the policy then subsisting and the appellant
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company having assented thereto, to Matson & Coles, they are
C. A. entitled to the moneys payable under the policy, a distinct con- 

Andkkson tractual relationship existing between the company and Matson &
Coles, and it is

German
Coles, and it is impossible now for the appellant company to con-

Amkkicax tend otherwise. 
Ins. Co. Tkiwiu,Thirdly, with respect to the contention put forward that the

Mcphiiupe, j.A. pa(.jfi(. Coast Realty Co. Ltd. cannot lie looked upon as an existent
comiiany, as it failed to obtain an order of the Court on or liefore 
August 25, 1912, restoring it to the register under sec. 28 of the 
Companies Act (R.S.B.C. 1911, ch. 39), it stood dissolved; but 
the reply is that by the order of Morrison, J., made on May 2ti, 
1915, it was ordered that the company l>e restored to the register 
in the office of the registrar of joint stock companies in pursuance 
of sub-sec. 4 of sec. 208 of the Combines Act, as amended by 
sec. 21 of the Companies Act Amendment Act 1913, and that 
by reason then-of, and as provided in the statute, the company 
being ordered to Ik* restored to the register “shall lie deemed to 
have continued in existence.” It is, however, contended on the 
part of the appellant company that the order is a nullity, l>eing 
made upon summons and in Chambers, and not by a Judge 
sitting in Court, and Murphy v. Star Exploring and Mining Co., 
8 B.C.R. 421, 1 M.M.C. 450, is cited as l>eing a decision which 
upholds the contention made. The decision is upon a very 
different statute (Mineral Act, ch. 135, R.S.B.C. 1897, sec. 37), 
and the statute reads: “unless such time shall lx* extended by 
special order of the Court upon cause being shewn. ” There is no 
interpretation of the word “Court ” in the Mineral Act, nor in the 
Interpretation Act (R.S.B.C. 1897, ch. 1), but in the Companies 
Act (R.S.B.C. 1911, ch. 39), in the interpretation section (sec. 2) 
we find: “The Court” used in relation to a company means the 
‘Supreme Court.” It therefore follows that the jurisdiction is 

given to the Supreme Court; but does it follow that in making the 
order the Judge must lx* sitting in Court? It would seem to me 
that there is no force whatever in the contention advanced, 
and in thus expressing my view it is with the greatest respect to 
the decision of the Full Court in Murphy v. Star Exploring and 
Mining Co., supra, and the Judges who composed the majority 
of the Court (McColl, C.J., dissenting). In that case, the statute 
was in very different terms and the case is easily distinguishable. 
VValkem, J., who wrote the leading judgment, referred to the
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decisions of the Court of Appeal in England, dealing with the _
words “the Court or a Judge.” Rut in the present ease we C. A.
merely have the words “the Court” and “the Court” means Anderson

the “Supreme ( ourt, ” and in the final analysis van only mean tluit _ *'•
. ... German

it is within the jurisdiction of the Supreme Court ; and without apt American
words, words of an intractable nature, why construe the words to 1NIS-( <>- 
mean that the order can only t>e made by a Judge sitting in Court? Mcph‘||ifw'J A- 
(See also sec. 54, eh. 58 R.S.B.C. 1911.) 1 cannot so construe the
enactment. Ixjrd Parmoor in the City of London v. Associated 
Newspapers, [1915] A.C. 074, at 704, said:—

1 <lo nut think that cases decided un other Acts have much bearing > 
construction of the Acts or sections on which the present case df|x*nds. So 
far. however, as it is allowable to be guided by decisions in analogous cases

Then there is the view taken of this objection by the Chief 
Justice of British Columbia in the Court below, and I may say 
that I wholly associate myself with tin* views expressed by the 
Chief Justice upon this point.

Fourthly, with respect to the contention that tin* assured 
Mrs. Anderson, and the other plaintiffs, were without any insur
able interest anti that therefore the policies were illegal and void, 
the evidence, in my opinion, amply discloses a sufficient interest to 
satisfy the statute and the law governing insurance. I cannot help 
observing, though, that the transactions were most complex, 
and I cannot say that the trial helped much in elucidating the 
tangle of matters, and it is with some hesitation, I have ventured 
to be so positive upon this point ; but 1 consider that the ends ot 
justice are best conserved in so holding. Further, it is the pro
vince, if not the duty of the Court, to lean towards the establish
ment of insurable interest: Stock v. Ingtis (1884), 12 Q.B.D. 564,
Brett, M.R.; Clasgow Provident v. Westminster Fire (1887), 14 
R. 947. In support of my view that there was an insurable 
interest or such dealings as between the company and Matson &
Coles as w’ould entitle the ('ourt to hold that there is liability 
upon the company I would refer to Wyman v. Imperial Insurance 
Co., 16 Can. 8.C.R. 715. There, admittedly, there was no insur
able interest of any nature or kind in Trefry, yet liability was im
posed upon the insurance company. In the present case, the 
regularity of the assignments of interest were not objected to 
by the agents for the appellant, and upon the facts, and in con-
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sidération of the forms of assignment used, it is clear that the 
ap])ellant was fully aware that the owners of the property were 
the Pacific Coast Realty Co. Ltd., and they were treated as l>eing 
the assured company under the policies, and the assignments 
thereof were to Matson & Coles, and this was all assented to and 
there arose distinct contractual relationship and privity of con
tract between the appellant and Matson & Coles (and in passing 
it may be remarked, although it has no legal effect, that other 
insurance held in the same way was paid by another insurance 
company in respect of this same fire loss).

Fifthly, with respect to the contention that the house had be
come vacant or unoccupied under the terms of the contract of 
insurance. This is a question of fact, and the Chief Justice has 
found against this contention, and in his holding I entirely agree.

Finally, founded upon all the facts adduced at the trial, very 
involved and hard to be reconciled in great measure, I am upon 
the whole satisfied that legal liability has been established, the 
course of dealing and the contracts of insurance entered into by 
the appellant company and its assent to the change of interest 
and the continuance of the contracts of insurance preclude any of 
the defences pressed being acceded to. Contracts of insurance 
cannot always be viewed as contracts of indemnity only: Dolby 
v. India & London Life (1854), 15 C.B. 365. In the present case, 
upon all the facts and the surrounding circumstances taken there
with, 1 cannot arrive at a conclusion other than tliat which lias 
been arrived at by the Chief Justice, and, being of the opinion that 
that conclusion was right, I would dismiss the appeal.

Appeal allowed.

MAN. DAVIDSON v. GREAT WEST SADDLERY CO.
r> * Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron and Hagaart, JJ.A.

May t, 1017.

Constitutional law (| II A—194)—Powers or province—Regulation 
or roreion corporations—B.N.A. Act, sec. 92.

Howell, C.J., and Cameron, J., agreed with the trial Judge, that a 
province has power, under sec. 92 of the British North America Act, 
1867, to compel, under penalty, extra-provincial corporations, including 
Dominion companies, to take out a license for the privilege of carrying 
on business and holding lands within its territory. Part IV. of the 
Manitoba Companies Act, R.8.M. 1913, ch. 35, held intra vires. Perdue 
and Haggart, JJ., contra.

[John Deere Plow Co. v. Wharton, 18 D.L.R. 353, [1915] A.C. 330, 
considered. 8ee also Mickelson v. Mickelson (Man.), 28 D.L.R. 307; 
The Companies cnee, 26 D.L.R. 293, 11916) 1 A.C. 598; The Insurance 
case, 26 D.L.R. 288, 11916) 1 A.C. 688; Bonansa Creek case. 26 D.L.R. 
273, [1916) 1 A.C. 566; and annotations in 18 D.L.R. 364; 26 D.L.R. 295.)
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Appeal by defendant company from the judgment of Macdon
ald, J., enjoining it from carrying on business in Manitolia until 
it had obtained a license1 required by the Manitolia Companies 
Act (R.8.M. 1913, eh. 35, Pt. IV.). Court divided; affirmed.

The following questions as to the constitutionality of the Act 
were stated:—

1. Whether the provisions of the said Companies Act of Manitoba, 
in so far as they purport to apply to the defendant company, are intra vire« 
of the legislature of the Province of Manitoba.

2. Whether the defendant conqiany is precluded by reason of not being 
licensed under the said Companies Act of Manitoba from carrying out its 
objects and undertakings in the I*rovince of Manitoba.

3. Whether the defendant company is subject to the penalties prescribed 
by the said Companies Act of Manitoba for carrying on business without 
being licensed.

4. Whether the defendant company is incapacitated or prohibited by 
reason of not being licensed as required by the said Companies Act of Mani
toba from occupying and holding lands necessary for the pur|xjse of the 
company's undertaking.

5. Whether the said lease is valid and binding u|>on the defendant com
pany and whether the defendant company is precluded by reason of not 
being licensed as aforesaid, from registering the said lease in accordance with 
the provisions of the Heal Property Act.

Wegenast and A. E. Bowie*, for appellant; J. B. Hugg, for 
respondent; John Allen, D.A.G., for Province.

Howell, CJ.M.:—The defendant is a company incorjiorated 
under the Companies Act of Canada, and the plaintiff is a share
holder in tliat company and brings this action to test the con
stitutionality of an Act of the Legislature of Manitoba, ch. 35, 
R.S.M. 1913, called also the Companies Act. In referring to 
these statutes I shall hereinafter refer to the former as the Cana
dian statute and to the latter as the Manitoba statute.

The case is of the same nature as John Deere PUtw Co. v. 
Wharton, 18 D.L.R. 353, (1915] A.C. 330, and the defendant 
contends that, in this case, the Manitolia statute should lie dis
posed of as the British Columbia statute was in tliat cast1.

At the outset it seems to me well to consider the methods 
of taxation under Manitoba’s provincial laws. The chief taxa
tion under these laws consists of charges on all real and personal 
property levied by municipalities, the whole proceeds of which 
are received by the several municipalities and applied by them 
for municipal purposes. Occasionally there is legislation by 
which the municipalities are directed to levy a small charge on
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tho ratepayers and eolleet and pay over the same to the pro- 
vineial treasury for some speeial purpose, but this docs not often 
occur, and the sums so paid are inconsiderable.

Through a provincial officer known as the municipal com
missioner municipalities are required to levy certain rates to 
help keep up judicial divisions and the buildings therein and 
the funds so received are applied solely for this municipal pur
pose.

For general provincial purposes the province does not levy 
any rate, nor does it have any general eliarge upon property. 
For revenue it depends chiefly upon the Dominion subsidy, but 
supplements this by moneys received from charges for the in
corporation of companies and from charges made against other 
joint stock companies and from licenses of various kinds. A con
siderable revenue is received under ch. 191, R.8.M., known as 
the Corporations Taxation Act. This Act provides for the taxa
tion of banks, insurance companies, street railway companies, 
express companies, telegraph com {Mini es, and various other com
panies. Under this Act the amount to lx* paid is fixed in various 
ways. Banks, for instance, pay $800 if head office is in Manitolia, 
and various sums for the branches. That Act requires each 
company to make certain annual returns giving details of business 
done, various values of real and personal property held by the 
company and many other particulars. In case of a bank the 
only return is evidently the numtar of branches. A penalty is 
imposed for not making annual returns.

By ch. 193, R.S.M., called the Railway Taxation Act, railway 
companies are subject to taxation, and they arc* compelled to 
make returns annually under penalty.

It is to be observed that most of the companies taxed under 
these two statutes are companies necessarily incorporâted under 
Dominion laws, and it is not their property situate in the province 
that is taxed, but it is really a charge against them because of 
doing business in the province. Each would also be liable to 
municipal taxation upon their property.

The Manitoba statute, the subject-matter of this suit, is an 
ordinary companies Act, giving the machinery for the incor
poration of companies. Added to this statute, but a part of it, is 
Part IV., “Extra-Provincial Corporations.” Secs. 107 and 108 
are as follows:—
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107. Corporations not requiring license.
Corporations of the classes mentioned in this section are not required 

to take out a license under this part, vis.:
Class I.—Corporations which have heretofore received from the Govern

ment of Manitoba a license to carry on business in Manitoba, or which have 
been authorized by Act of the legislature of Manitoba to carry on business 
in Manitoba, so long as such license or Act is in force.

Class II.—Corf Mirations now or hereafter licensed or registered under 
the provisions of the Insurance Act.

Class III.—Corporations liable to payment of taxes imposed by the Cor
porations Taxation Act or the Railway Taxation Act.

Class IV.—Corporations not having gain for any of their objects.
108. Corporations requiring license.

Corporations of the classes mentioned in this section arc required to 
take out a license under this part, viz.:

Class V.—Corfxirations (other than those mentioned in sec. 107) created 
by or under the authority of an Act of the Parliament of Canada, and autho
rized to carry on business in Manitoba.

Class VI.—Corf Mirations not coming within any of the foregoing classes.
% Sec. 126 declares that “for a license to a corporation coming 

within class V. or VI. such corporation shall pay to His Majesty 
for the public uses of Manitolia such fees as may be fixed by the 
Lieutenant-Governor in Council and no license shall lx* issued 
until the fee therefor is paid.” This is followed by a provision 
that if the capital of the company is used largely outside of the 
province the fee may lie reduced.

Suli-sec. 2 provides for annual payments of $5 or $10 for the 
public use of the province to lie paid with certain annual state
ments.

Sec. 88 provides that fees payable on charters issued by the 
province shàll lie fixed by the Lieutenant-Governor in Council 
and as if part of this case the Order-in-Council fixing these fees 
is before us, and also the Order-in-Council fixing the fees re
quired under sec. 126 alxive referred to. In each case the fees 
are graduated according to the amount of the capital and in 
amount they are identical. Provincial companies therefore 
pay the same fees for incorporation that Canadian companies 
pay for licenses.

The defendant company is by that Order-in-Council required 
to pay, in order to obtain a license, the sum of $150, and under 
the statute it must pay annually $10, both sums being payable 
“to His Majesty for the public uses of Manitoba.”

It is apparent that practically all companies doing busi
ness in Manitoba, no matter where or how incorporated, are
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compelled to pay certain sums into the Treaaury of Manitoba 
for the uae of the province. In some ease» it is called a tax, 
in others a fee for a license.

In the John Deere Plow Co. ease, 18 D.L.R. 353 at 302, [1915] 
A.C. 330 at 342, Lord Haldane said :—

It is true that even w’ien a company his been incorporated by the 
Dominion Government with powers to trade, it is not the less subject to 
provincial laws of general application enacted under the iiowers conferred 
by see. 92. Thus, notwithstanding that a Dominion company has capacity 
to hold land, it cannot refuse to obey the statutes of the province ss to mort
main {Colonial Huildinq Association v. Att'yAien'l of Quebec, 9 ,\pp Cas. 167. 
at 164); or eeca|ie the payment of taxes, even though they may assume 
the form of requiring, as the method of raising a revenue, a license to trade 
which affects a Dominion company in common with other companies (flonfc 
of Toronto v. Loathe, 12 App. Cas. 575).

In Hrni'ere d Maltsters v. Atty-denl, [1897] A.C. 231, 
the plaintiff was a Canadian company duly licensed by Canada to 
manufacture Ireer. The Ontario Act required the company to 
take out a license liefore they could sell in Ontario for consump
tion there. The Court held the Act infra vires, although it pro
vided that no Bale could Ire made until a license was procured. 
Lord Herschell held that this was direct taxation.

It is to Ire observed that the Ontario Act hail many restric
tions on, and regulated the methods of business of the licensee 
as, for instance, requiring the licensee, if he sold in Irottles, to 
sell by rlosens of bottles and of a particular sise, and there are 
many other restrictions on their method of doing business.

The case of Portier v. fsimbe, 25 ('an. 8.C.R. 422, decided that 
a fee paid for a license by a trader to do business in Montreal 
was a tax and was within the legislative powers of the Province.

In International v. Brown, 13 O.L.R. 644, it was held that 
a license fee exacted once for all and an annual fee payable as 
in this Act was merely one phase of direct taxation.

It seems to me that the Manitoba statute was enacted for 
the purpose of completing the provincial scheme of direct taxa
tion for the general purposes of the province by a general charge 
or tax on all corporations as in Bank of Toronto v. Lambe, 12 
App. ('as. 575, 586, Lord Haldane, in the language above quoted, 
held that a license to trade which affects Dominion as well as 
other companies is a tax within the povyers of the province.

Sec. 109 declares the absolute right of the Canadian com
pany to a license; sec. 110, however, does not give such an abso-
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lute right to companies not having a Canadian charter, thus 
indicating the alisolute right of the former to a license under the 
Act.

It was argued tliat the right of the local authorities to fix 
the amount of the license fee put into the provincial authorities 
the power to prohibit by high fees the company from carrying 
on business in the province. That argument was advanced in 
the Lambe case, supra, unsuccessfully. The fees charged in 
this matter, as alsive set out, are reasonable. If the fees were 
made excessive, then perhaps it would thereby become indirect 
taxation.

Sec. 114 of the Manitoba statute requires the applicant for 
a license to give pris if tliat the charter is in existence and re
quires that a person resident in the province lie appointed to 
accept service of process, and it is objected tliat the province has 
no power to require this. To my mind the language used by 
Lord Haldane in the John Deere case, eupra, justifies all the re
quirements of that section.

The plaintiff has no grievance in this ease, for he gets the 
lienefit of sulmcc. 3 and does not require to produce a (lower of 
attorney.

Secs. 112 anil 113 require consideration. They are as fol
lows:—

112. A corporation receiving a license under this part may, subject to 
the limitations ami conditions of the license, anti subject to the provisions 
of its own charter. Act of incorporation or other creating instrument, acquire, 
hold, mortgage, alienate and otherwise dis|xiee of real estate in Manitoba 
and any interest therein to the same extent and for the same purposes anti 
subject to the same conditions anti limitations as if such cor|siration had 
been incorporated under Part I. of this Act, with power to carry on the 
business and exercise the |stwers embraced in the license.

113. The (lowers of any corporation, licensed under the (irovisioiie of 
this |iart, with respect to acquiring and holding real estate, shall be limited 
in its license to such annual or actual value as may be deemed proper.

Sec. 67 of the Act, lieing Part I. referred to in sec. 112, pro
vides that "every company so incorporated, subject to the limita
tions contained in its letters patent of incorporation, may acquire, 
hold, alienate and convey real estate requisite for the carrying on 
of the business of such company. ...”

Sec. 2fl of the Canadian Act is as follows: “The company 
may acquire, hold, mortgage, sell and convey any real estate 
requisite for the carrying on of the undertaking of the com
pany."
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It seems to me that under sec. 112 the licensee I icing a Can
adian company gets as wide powers as to real estate as it could 
get under the Canadian statute.

It is argued, however, that the terms used in sec. 112, “sub
ject to the limitations and conditions of the license" and the 
vague language “shall lie limited in its license” in sec. 113, and 
the similar limitations at the end of sec. Ill, have vested in the 
provincial authorities power to put such onerous and rigid con
ditions and restrictions in the licenses as would prevent the 
company from carrying on business in the province.

It is to he Ixime in mind that in this case, unlike the John 
Deere case, there has lieen no application for a license and no 
refusal to grant a license, and no pretence that the license when 
granted will contain objectionable conditions or restrictions. At 
most, the objection is a fear that the licensing authorities, that is, 
the Lieutenant-tiovemor in Council of Manitolia, may under 
this statute exercise their power improperly and exceed the powers 
granted to the province by sec. 92 of the B.N.A. Act. This 
imaginary grievance, like the question of high license fee nlxive 
discussed, is disposed of by the Lambe case.

There is another answer to these objeetions. The statute 
vests in the provincial authorities the power to issue licenses 
which may be subject to certain conditions anil limitations set 
forth by the authorities. The companies arc by the laws of Can
ada entitled to trade and carry on business in Manitolia,subject 
to the provincial rights under sec. 92 of the B.N.A. Act. Under 
sec. 110 of the Manitolia statute the company is alisolutely en- 
entitled to a license, and it follows that the authorities must 
issue a license, and they have no power to put in the license any 
conditions or regulations which are beyond the legislative powers 
granted to the province by the B.N.A. Act.

The B.C. statute, the subject of the John Deere case, provided 
that the provincial registrar could refuse a license, and he did 
refuse such license in that case. In this case there is no power 
given to refuse the license and it seems to me the power vested 
in the provincial authorities to put limitations and conditions 
in the licenses are only those which can be gathered from sec. 
109 and the following sections of the Manitoba statute. The 
statute does not at all events pretend or assume to give the pro
vincial authorities power to insert in the license limitations and
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condition» which arc beyond the legislative powers of the pro
vince in these matters.

If a license issued to a company contained limitations which 
were beyond the power of the province to impose, the company 
would l>e licensed ami would not l>e bound by those limitations.

However, to me this all seems wild speculation. I assume 
that the provincial authorities would act lawfully ami within their 
lowers and that if an application was made by the defendant com- 
pany for a license one would l>e granted and that there would lx» 
no limitations or conditions in the license which could not by the 
province In* lawfully ami properly imposed.

I would answer the first four questions in the affirmative.
The fifth question can have no liearing on the judgment in 

this cause. I would not answer the first sentence of this ques
tion, because the lessor is not l»cfore the Court. As to the second 
sentence, the Land Titles Act and the various provisions thereof 
as to such registration were not discussed before us, and I sec* no 
necessity to answer this part of the question.

The Court being equally divided the appeal is dismissed with
out costs.

Perdue, J.A.:—The < uestion involved in this api>eal is whether 
the legislature of Manitoba had power to enact Part IV. of the 
Companies Act, R.S.M. 1913, ch. 35, I icing the i>art relating to 
extra-provincial corporations, in so far as the defendant company 
is affected. The defendant is a company incorporated by letters 
|>atent under the great seal of Cana<ta pursuant to the authority 
of the Companies Act, lieing ch. 119 of the R.S.C. (1880), (now 
ch. 79 of R.S.C. 1909), with all the rights and powers given by 
that Act. The chief place of business of the .company is stated in 
the letters patent to lie, and it is in fact, at the City of Winnipeg 
in the Province of Manitoba. The letters patent authorized the 
company to carry on throughout Canada a general wholesale and 
retail leather, harness, saddlery, boot and shoe, trunk and valise 
business, including manufacturing, buying, selling and trading 
in such goods and the materials used in them, with power to ac
quire, purchase, lease, sell, build, erect or construct buildings, 
factories, etc., for the business of the company. The company 
carries on business in the Provinces of Manitoba, Saskatchewan 
and Alberta and has offices or depots at Regina, Calgary and
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Edmonton. The company is not licenced as required by Part 
IV’. of the Companies Act of Manitolia. For the purposes of its 
undertaking, the company occupies land in the City of Winni
peg under a lease.

This action was brought by the plaintiff, who is a shareholder 
of the company, to restrain the company from carrying on busi
ness until it shall have obtained a license under the Companies 
A< t of Manitoba. He claims that he, as a shareholder, is in 
danger of suffering loss by reason of the penalties and forfeitures 
to which the company may be subjected through carrying on 
business in Manitoba while unlicensed.

Unless the present case can be distinguished from the one 
considered in John Deere Plow Co. v, Wharton, 18 D.L.R. 353, 
[1915] A.C. 330, the decision of the Privy Council in the last 
mentioned case will apply, and the portions of the provincial 
statute to which objection is taken must be declared to be ultra 
vire».

It is claimed on behalf of the defendant that Part IV. 
the Manitoba Companies Act is not distinguishable in principle 
from the legislation which was in question in the John Deere 
Co. case. The enactments which were in question in that de
cision were contained in Part VI. op the B.C. Companies Act.

In the Manitoba Companies Act, Part IV., the expression 
“corporation" means a company, institution or corporation 
created otherwise than by or under an Act of the Legislature 
of Manitoba (sec. 106). Corporations created by or under the 
authority of an Act of the Parliament of Canada and authoriied 
to carry on business in Manitoba, referred to as Class V., are 
required to take out a license (sec. 108). To this there are cer
tain exceptions, but these do not include the defendant. Class 
VI. includes corporations not coming within the preceding five 
classes. A corporation coming within the class to which the 
defendant belongs shall, upon complying with the provisions 
of Part IV. and the regulations made thereunder and paying the 
fees required, receive a license to carry on its business and exercise 
its powers in Manitol» (sec. 109). A corporation coming within 
the class to which the defendant belongs or within Class VI. 
“may, upon complying with the provisions of this part (Part 
IV.) and the regulations made hereunder, receive a license to
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carry on the whole or *uch part* of it* hu*ine** and exerei*e the 
whole or *ueh part* of it* jxiwer* in Manitol» as may l>e em
braced in the license; subject, however, to such limitations anil 
«militions a* may lie specified therein." See sec. 111. A cor
poration receiving a license may, subject to the limitations and 
conditions of the license, and of its own charter, acquire, hold 
and dispose of real estate in Manitolia (sec. 112); but it sliall not 
be capable of acquiring or disposing of real i"state unless it lias 
been licensed (sec. 119). No corporation coming witliin the 
class which includes the defendant sliall tarry on any of its busi
ness in Manitolia unless a license has been granted to it and is 
in furi-e, and no agent of the corporation may carry on its business 
in Manitolia until a license lias lieen obtained ; exception is made in 
regard to buying or selling by travellers or correspondence when" 
the corporation ha* no resident agent or place of business in 
Manitoba (sec. 118). If such a cor]Miration carries on business in 
Manitolia without a license it shall incur a penalty of $50 a day 
anil, so long as it remains unlicensed, it shall not be callable of 
maintaining any action, suit or proceeding i.". any Court in Mani
toba in respect of any contract made in whole or in jiart in Mani
toba (sec. 122). If it* agent carries on any of the business of 
such corporation in Manitolia while it is unlicensed he shall be 
liable to a penalty (sec. 123).

Upon comparing the alsive provisions with those of the 
B.C. Act summariled as relevant by lord Haldane in the John 
Orrre Co. case, we find the following differences: (1) See. 109 of 
the Manitolia statute declares that the corporation upon comply
ing with the provisions of Part IV. ëhall receive a license; the 
word used in the corresponding section of the other Act is may. 
(2) Sec. 18 of the B.C. Act provides that the registrar may re
fuse a license when the name of the company is identical with or 
resembling that by which a company, society or firm in existence 
is carrying on business, or lias been incorporated, licensed or 
registered, or when the registrar is of opinion that the name is 
calculated to deceive, or he disapproves of it for any other reason. 
There is no such provision found in the Manitoba statute, but, by 
implication, it would appear from sec. Ill of that statute, that the 
Lieutenant-Governor in Council may insert in the license limita
tions and conditions as to the exercise by the company of its 
powers in Manitolia.
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In thr John Deere raw thr company liad applied for a liernw 
ami thr application had lieen refused liecauw a ronqiany liad 
already ls-en registered in British Columbia under the same 
mime. It appears to me that the main difference between the 
two statutes is, that in British Columbia the registrar may re
fuse a license on one of the grounds sjierified in sert ion 18 of the 
Act of that province, while in Manitolia the liernw ahull lie 
granted, but may lie made subject to conditions and limitations. 
The licenw to carry on business in the province, which the govern
ment of Manitolia derides to issue to a Dominion com|iany, 
whether the licenw lie general or restricted in its terms, must lie 
obtained and accepted by the eompany. Without a license, the 
company cannot within the province carry on its business, or 
exerriw the powers, or enjoy the rights conferred upon it under 
the Companies Act of the Dominion.

I would refer to the following passage from the judgment in 
John Heart Plow Co. v. H’Aorton, 18 D.L.R. 353, at 358:—

The i-ximssion “civil rights in the province" ie « very sill», one. ex
tending, if interpreted literally, to much of the field of the other heisls of 
MV. 92 imil also to much of the field of sc. 91. Hut the cx|wession ci.unot 
be MI interim-led, and it must be reganled as excluding cases ex|masly dealt 
with elsewls-re in the two sections, notwithstanding the gem-ralitv oi the 
won la. If this be mi, then the |aiw»-r of legislating with n-ference to ! fit* 
itiei.risiration of companies with iHher than pnivincial objects must la-long 
exclusively to the Dominion Parliament for the matter is one “ms coming 
within the classes of subjects" "aasigia-d exclusively to the legislature of 
the |auvinees." within the meaning of the initial words of see. 91, ami may
be imiperly reganled as a matter affivting the Dominion generally and 
covered by the expresses! “the |a*are, iin 1er ami gisxl government of CaliMia."

It wns held, in that raw, that the Parliament of Canada 
hail power to enact wc. 5 of the Dominion Companies Art anil 
sec. 30 of the Interpretation Art, H.S.C. 1800, rh. 1, wc. 5, pro
vides for the creation by letters patent of a company as a Issly 
corporate anil politic, for any of the purposes or objects (with 
certain exceptions) to which the legislative authority of the Parlia
ment of ( 'anada extends. Her. 30 declares that wonls making an 
association of persons a corporation shall vest in such corporation 
power to sue and lie sued, to contract by their corporate name, 
and to acquire anti holtl personal property for the purposes for 
which the corporation was created.

Her. 28 of the Dominion Companies Act enables a company 
created ->y letters patent to acquire and hold any real estate re-
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quisite for the carrying on of the company's undertaking. The 
powers given by this section are necessary concomitants of those 
conferred by sec. 5.

Again I quote from the judgment in the John Deere Dime Co. 
ease, at 3(i0:—

They (their Lordehqw) do not desire to In* understood as suggesting 
that, because the status of a Dominion com puny enables it to trade in a 
province ami thereby confers on it civil rights to some extent, the |smer 
to regulate trade and commerce can Is* exercised in such a way as to trench, 
in the case of such companies, on the exclusive jurisdiction of the provincial 
legislatures over civil rights in general. No doubt this jurisdiction would 
conflict with that of the province if civil rights were to lie read as an expres
sion of unlimited scope. But, as has already been pointed out, the expres
sion must be construct consistently with various powers conferred by secs. 
91 ami 92, which restrict its literal scope. It is enough, for present pur
poses, to say that the province cannot legislate so as to deprive a Dominion 
cotii|)any of its status and powers. This does not mean that these |lowers 
can be exercised in contravention of the laws of the province restricting the 
rights of the public in the province generally. What it does mean is that 
the status and |xiwers of a Dominion company, as such, cannot be destroyed 
by provincial legislation. This conclusion ap|iears to their Ixirdships to be 
in full harmony with what was laid down by the Board in Citizen* In*urunte 
Co. v. Parson*. 7 App. Cas. 90; Colonial Hud ding A**ociation v. All'y-Genl 
for Quebec, 9 App. Cas. 157; Bank of Toronto v. Lambe, 12 App. Cas. 575.

It follows from these premises that these provisions of the Com|ianies 
Act of British Columbia which are relied on in the present case as com
pelling the apiiellant company to obtain a provincial license of the kind about 
which the controversy has arisen, or to lie registered in the |»n>vince as a 
condition of exercising its |x»wers or of suing in the Courts, are ino|ierative 
for these pur|>oeea. The question is not one of enactment of laws affecting 
the general public in the province ami relating to civil rights, or taxation, 
or the administration of justice. It is, in reality, whether the province can 
interfere with the status ami coqmrate capacity of a Dominion company 
in so far as that status ami ea|wity carries with it powers conferred by the 
Parliament of Canada to carry on business in every |iart of the Dominion. 
Their Lordshqie are of opinion that this question must be answered in the 
negative.

The provisions of the B.C. statute were therefore inopera
tive to compel the company (1) to obtain a provincial license of 
the kind in question, or (2) to lie registered in the province as a 
condition of exercising its powers or of suing in the Courts. That 
lieing so, I see no reason for arriving at any different conclusion in 
the present cane. In my reading of the judgment in the John 
Deere Plow Co. case, I cannot find that the matters wherein the 
statute under consideration in that case differed from the Mani- 
tolia statute are important in a consideration of the constitutional 
validity of either. As it ap|>ears to me, the essential matters
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upon which tlic judgment was founilcil were that the statute in 
quest ion in that case sought to comi*'l every Dominion company, 
to which it applied, to take out a provincial license liefore the 
company couhl carry on business or exercise its powers within 
the province; that it made it necessary to procure a provincial 
license to enable the company to sue or to hold land in the pro
vince; that if such company carried on its business without a 
license it would lie liable to jienalties; that the agents who acted 
for it woultl lie similarly liable; and that such company, while 
unlicensed, cannot sue in the Courts of the province in respect 
of contracts made within the province. These provisions are 
also found in the Manitoba statute. There is a difference in the 
language used, but the effect is the same.

An argument was made by those seeking to uphold the Act in 
question in the present case that the words “may obtain a license " 
are used in the B.C. Companies Act (sec. 152),while the correspond
ing section in the Manitolw Companies Act is "shall . . . 
receive a license." With great respect for the opinion of other 
memliers of the Court who take an opposite view, I cannot see 
how the difference between these two expressions affects the 
constitutional question involved. The main point is that the 
object of each statute is to restrain Dominion companies from 
exercising within the province the rights conferred upon such 
companies by their charters, unless and until they are licensed 
by the province.

It is also urged that by the B.C. Act an extra-provincial 
company may not he licensed or registered by a name identical 
with or resembling that by which a company, society or firm in 
existence is carrying on business, or has been incorporated, reg
istered or licensed, or so nearly resembling that name as in the 
opinion of the registrar to be calculated to deceive, or if he dis
approves of it for any other reason (sec. 18) ; while there is not, 
it is said, any similar provision in the Manitoba section. This, 
it appears to me, is, if anything, only a difference in the degree 
in which each Legislature offends in exceeding its powers. The 
judgment in John Deere Plow Co. v. Wharton, supra, was not 
liased upon sec. 18 alone of the B.C. statute. It was based upon 
other provisions common to both statutes which were “directed 
to interfering with the status of Dominion companies, and to
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preventing them from exercising the powers conferred on them by 
the Parliament of Canada, dealing with a matter which was not 
entrusted under see. 92 (B.N.A. Act) to the provincial legis
lature.”

It was argued by counsel for the Attorney-General of the 
province that the legislation in question in this ease does no 
more than impose a tax, that the requiring of a license was merely 
a form of direct taxation within the province in order to the 
raising of a revenue for provincial purposes under No. 2 of sec. 
92 of the B.N.A. Act. In support of this proposition he relied 
upon Bank of Toronto v. Lambe, 12 App. Cas. 575, and Brewer« 
and MalUtern v. Att’ydlen'l of Ontario, [1897] A.C. 231.

Bank of Toronto v. Lambe was not a case of licensing a cor
poration to do business in the province. A statute of the Pro
vince of Queliec enacted that every bank carrying on the business 
of banking in that province, every insurance company transacting 
the business of insurance in that province and every incorporated 
company carrying on laliour, trade or business in tliat province 
should annually pay the several taxes thereby imposed on them 
by the Act. The tax so imposed was not either in substance 
or in form a license duty. The Bank of Toronto had its head 
office in Toronto, Ontario, but had an agency at Montreal in the 
Province of Quebec. The tax was held to lie direct taxation 
within the province and to be valid.

In the Brewers and Mal Mer» case, the Liquor License Act 
of the Province of Ontario made it necessary that every brewer, 
distiller or other person duly licensed by the Government of 
Canada should first obtain a license to sell by wholesale under the 
Art the liquor manufactured by him, when sold for consumption 
within that province. This enactment was held to be direct 
taxation and valid within sub-sec. 2 of sec. 92 of the B.N.A. Act. 
There was nothing in the Act which prevented such brewer or 
distiller from manufacturing or keeping liquor on his premises 
within the province, and a license was only necessary when he 
sold for consumption within the province.

A province has power to tax a person or corporation doing 
business within the province, but the two cases just referred to 
furnish no authority for excluding a Dominion corporation, with 
powers such as those possessed by the defendant, from doing 
business within the province unless and until it has obtained
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a license of the nature of that required under the Manitolia 
Companies Art. ,

The Liquor Lirense Art of Ontario mentioned in the firmer* 
and MtiUrtrrx ease was a general law of the province whivh pro
vided that no perron (ineluding a body corporate) should sell by 
wholesale or retail spirituous or fermented liquors without first 
having obtained a license under the Act : R.8.O. (1887), eh. 1(14, 
see. 4M. It was a law of general application enacted under see. 
92 of the B.N.A. Act, and corporations, even though licensed by 
the Dominion to do business throughout Canada, would have to 
obey it in the same manner as they would lie Iwund by the pro
vincial laws relating to real property, contracts, sales of goods, 
chattel mortgages, etc. Nee John Deere Plow Co. case, (1915] 
A.C. .'142-343, 18 D.L.H. 353, at 302. A company incorporated 
under a Dominion Art with power to carry on the business of 
distilling and manufacturing alcoholic liquors in Canada would 
lie Iwund by the provisions of the Manitoba Temperance Art, 
in so far as sales of liquor within that province are concerned.

The Manitolia Companies Act may have had in view taxation 
as one of its objects, but if that were the sole object why did not 
the legislature adopt a method similar to that in the Province 
of Quebec which was declared to lie valid in Hank of Toronto v. 
Lambt, supra? Such a method has, in fact, been adopted by the 
legislature of Manitoba in the Corporation Taxation Art, R.8.M. 
(1913), rh. 191, under which lianks, insurance companies, loan, 
trust, telephone, telegraph, express and other companies, whether 
incorporated by an Act of the Parliament of Canada, or other
wise, shall pay an annual tax as provided in the Act. If further 
taxation were required that Art might liave liecn amended for 
the purpose.

It may lie pointed out as a circumstance that the defendant 
company has its chief place of business at the City of Winnipeg 
where it has business premises and a depot of goods. Taxation, 
therefore, of the kind the province may impose, is readily enforce
able against the company.

I am unable to distinguish the present case from that decided 
in John Deere Plow Co. v. Wharton, 18 D.L.R. 353, at 363, |1915| 
A.C. 330, at 343. I would quote from the conclusion arrived at 
in that case (p. 363):—
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In the u|Mnion of their Uirdehqw it was not within the power of the 
Iffovinrial legislature to enact them* |>roviaione in their |Hveent form. It 
might have been conqietent to that legislature to |>ass laws applying to com- 
puàm without distinction, and requiring those that were not incor|M>rated 
within the (trovince to register for certain limited purposes, such as the fur
nishing of information. It might also have been competent to enact that 
any company which had not an office and assets within the (irovince should, 
under a statute of general application regulating |»rueedure, give security 
for costs. But their l<ordshi|is think that the (N-ovisions in question must 
be taken to be of quite a different character, and to have been directed to 
interfering with the status of Dominion conqiaiiies, and to preventing them 
from exercising the (lowers conferred on them by the Parliament of Canada, 
dealing with a matter which was not entrusted under see. 92 to the pro
vincial legislature. The analogy of the decision of this Board in I'nion 
Colliery Co. v. Hrydtn, (1899) A.C. 680, therefore, applies. They are unable 
to place the limitai construction upon the word "incorporation" occurring 
in that section which was contended for by the res|iondents and by the 
k-arned counsel who argued the case for the province. They think that the 
legislation in question really strikes at capacities which are the natural and 
logical consequences of the incor|xiration by the Dominion government of 
conqianies with other than provincial objects.

I would answer the first four questions in the negative.
As to the first part of the fifth question, I would answer: 

in so far as the defendant's legal capacity to take a lease with
out tx*ing first licensed under the Manitoba Companies Act is 
concerned : Yes. To the remainder of the fifth question I would 
answer: No.

Cameron, J.A.:—In 1877, the first legislation on the subject 
of extra-territorial companies, as they are now named, was passed 
by the Legislative Assembly of this Province. It will lx* remem
bered that Manitoba had entered Confederation only 7 years 
before, that its population was small, that the area of the pro
vince at that time was but a fraction of what it now is, and that 
then the province was, and for some years after remained, without 
railway communication. The Act passed in 1877, ch. 15, 40 
Viet., was entitled An Act to Authorize Corporations and other 
Institutions incorporated out of the Province of Manitoba to 
lend and invest Moneys therein. It recited that it would greatly 
tend to assist the progress of public improvements within the 
province, if facilities were afforded to institutions and colora
tions incorporated out of the province, for the purpose of lending 
moneys, to lend within the province, and that it is expedient to 
confer on such corporations powers to contract and hold lands 
in the province. Sec. 1 provides that where any corporation

MAN.

C. A.

Davidson
r.

Cheat
West

Saddlery
Co.

Perdue, J.A



542 Dominion Law Reports. [35 DXJt.

MAN.

cTÂ.
Davidson

Wbt
Saddlery

Co.
Cameron, J.A.

is incorporated under the laws of Great Britain or of the Dominion 
of Canada for the purpose of lending or investing moneys it may 
apply and receive from the provincial secretary a license author
ing it to carry on business in the province, to transact a loaning 
business of any description in the province in its corporate name, 
except the business of banking, to take and hold mortgages of 
real estate, and railway, municipal, ami other Iximls, to sell and 
transfer such mortgages and generally to have the same powers 
with reference to the premises as any private individual might 
have, so far as the same might be within the legislative power of 
the province; with the proviso that such corporations should sell 
or dispose of lands acquired by foreclosure, etc., within 5 years 
from the date of such foreclosure. By sec. 2 a certified copy of 
the charter was to be filed with a power of attorney to the prin
cipal agent in the province, authorizing such agent to accept 
process in all suits against the company, and declaring service of 
process upon such agent binding on the corporation. By sec. 3 
process may be served on such agent. By sec. 4, notice of the 
license is to be given in the Gazette and by sec. 5 the provincial 
secretary may issue a license on evidence of due incorporation 
and on receiving the power of attorney. By the same section 
the fee to lie paid is to be fixed by the Lieutenant-Governor in 
Council.

In 1880, 43 Viet. ch. 19, the Act was amended extending its 
operations to companies incorporated by the late Province of 
Canada or of any of the provinces of the Dominion. It was 
further provided that any corporation incorporated under the 
laws of Great Britain or of the 1 )< uninion of Canada authorized 
to carry out or effect any of the purposes or objects to which the 
legislative authority of the province extends may obtain a license 
to carry on its business in the province in compliance with the 
provisions of the Act of 40 Viet. ch. 15.

In the Consolidated Statutes of 1880, the above legislation 
was embodied in ch. 30.

In 1883 the above consolidated Act was repealed and another 
Act, more extensive in its scope, was passed. This, with amend
ing Acts, is to be found in the Revised Statutes of 1892, ch. 24. 
There was subsequent legislation on the subject which was em
bodied in the Revised Statutes of 1902, ch. 28, which was repealed 
in 1909, 9 Edw. VII. ch. 10, and An Act respecting Extra-Terri-
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tonal Corporations was passed, which, with its subsequent amend
ments, is to be found in the R.S.M. as Part IV. of eh. 35, and is 
now before us.

The defendant company is incorporated under the Companies 
Act of Canada, R.S.C. ch. 79, with its head office at Winnipeg, 
and is not licensed under Part IV. The aetion is brought to test 
the validity of the relevant secs, of Part IV. and certain questions 
are submitted for the opinion of the Court.

On the argument before us, counsel for the defendant corpora
tion in seeking to impeach the validity of provisions of Part IV. 
relating to Dominion corporations directed attention more particu
larly to secs. 108, 109, 118, 119,122 and 123 of the Act as being an 
invalid exercise of the powers of the legislature in respect of a 
company incorporated under Dominion authority. He rested 
liis case mainly upon the decision of the Judicial Committee of 
the Privy Council in John Deere Plow Co. v. Wharton, 18 D.L.R. 
353, [1915] A.C. 330, a case which arose under the provisions 
of the Companies Act of British Columbia, R.S.B.C. ch. 39. 
It was argued that the provisions of that Act which formed the 
basis of the judgment in that case are practically identical with 
those of the Manitoba Act called in question here.
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In the case of a statute such as tliat l>efore us the presumption 
is in favour of its validity, particularly when it has been in force 
in this province, in varying form, for 40 years. It had lieen 
generally assumed that legislation was justified by the decision in 
Citizens Insurance Co. v. Parsons, 7 App. Cas. 96, and decisions 
following that authority. Since that decision there has been 
no case decided in which provincial legislation regulating com
mercial transactions and particular trades lias been success
fully attacked until the recent decision in John Deere Plow Co. v. 
Wharton, supra.

It is, I think, clear that the invalidity of all or any of those 
sections, if so declared, would not affect the remaining sections 
of Part IV. of the Act. In the John Deere Plow Co. case cer
tain sections only of the B.C. Act were found inoperative.

Under sec. 109 a Dominion company, such as the defendant 
company in this case, shall, upon compliance with the Act, secure 
a license to carry on its business and exercise its powers in Mani
toba.
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Under sec. 110, an extra-territorial corporation, other tlian 
a Dominion company, may, upon compliance with the Act, 
receive a license to carry on the whole or such parts of its busi
ness and exercise the whole or such parts of its powers as may 
be embraced in the license; subject, however, to such limita
tions and conditions as may l>e specified therein.

Sec. Ill is as follows:—
A corjxrt-ation coming within class V. or VI. may apply to the Lieutenant- 

Governor in Council for a license to carry on its business or part thereof, 
and exercise its powers or part thereof, in Manitoba, and upon the granting 
of such license, such corporation may thereafter, while such license is in 
force, carry on in Manitoba the whole or such parts of its business and exer
cise in Manitoba the whole or such parts of its |x>wers as may be embraced 
in the license; subject, however, to the provisions of this part and to such 
limitations and conditions as may be siiecified in the license-.

That is, as 1 read the statute, a corporation of either of the 
two classes may apply for and receive a license to do part of 
its business in the province and may thereupon carry on that 
part of its business, but in the case of a coriwration within Class 
VI., subject to such further limitations and conditions as may lie 
imposed in the license under sec. 110. The similarity in the 
expression in the two secs. 110 and 111 “subject . . . to such 
limitations and conditions as may lie specified” in such license, 
lends strength to this interpretation. There is evident an inten
tion not to appear to encroach upon the Dominion jurisdiction, as 
is seen in the use of the word “shall” in sec. 108 instead of “may” 
as in sec. 109, and as appears in sec. 112 (3), and elsewhere in 
the Act. Moreover, I think we should in cases of doubtful 
construction, when the validity of a statute is in question, be 
slow to adopt that construction which might undermine the Act 
and which presumably the legislature could not have possibly 
intended.

The result is that, as I look at these sections, a corporation 
created by or under the authority of an Act of the Dominion of 
Canada and authorized to carry on business in Manitoba cannot 
have its license restricted so that it can only carry on such parts 
of its business or exercise such parts of its powers in Manitoba 
as may be specified therein. But even if a power in the Lieuten
ant-Governor in Council or in the provincial secretary to restrict 
the powers of a Dominion company can be drawn from the word
ing of this section, it must surely be clear that the legislature
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could grant no greater power than it itself had. It must have 
contemplated that such a power would lie exercised reasonably 
and subject to the provisions of sec. 92 of the B.N.A. Act, pre
cisely as if that section had been set forth in its very words as a 
proviso to this section.

In John Deere Plow Co. v. Wharton, supra, the appellants had 
applied for a license, ai\tl their application had l>een refused on 
the ground that there was another company of the same name in 
the register, in which case sec. 18 of the Act (as amended by 
sec. 6 of ch. 3 of the B.C. statutes for 1912) prohibits the grant 
of a license. The effect of the amendment is to give the registrar 
power to refuse an application by a corporation, the name of 
which is identical with that of another already incorporated, 
licensed or registered, or so nearly resembling that other as might 
in his opinion be calculated to deceive “or by a name of which 
the registrar shall for any other reason disapprove.”
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Lord Haldane in his judgment summarises the provisions of 
the B.C. Act at p. 355. He refers to the provisions prohibiting 
companies from taking proceedings in the Courts in respect of 
contracts unless licensed under the Act and also to the provisions 
referred to in sec. 18 above. “The question,” he says, “which 
has to be determined is whether the legislation of the province 
which imposed these prohibitions was valid under the British 
North America Act. ” Again, at page 350, he sets forth in greater 
detail the relevant provisions of the B.C. Act, secs. 2, 139, 141, 
167, 168, and sec. 18, which he gives at some length.

It is of importance to note that we have in our Act nothing 
corresponding to or resembling sec. 18 of the B.C. Act. On 
the contrary, our sec. 109, applying to the corporation before us, 
says that it “shall” receive a license upon complying with the 
formalities prescribed by the Act.

It does seem to me that Lord Haldane considered the two 
prohibitions he enumerates (18 D.L.R. 355) together, that is, 
the prohibition on the corporation under sec. 168, against taking 
proceedings in the Courts if unlicensed, and the prohibition im
posed under sec. 18. The legislation imposing these two pro
hibitions he holds inoperative. In the case before him the re
fusal of the license was the important fact and it was upon this 
refusal that sec. 168 applied. Had there been no right or auth-

35—35 D.L.R.
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ority to refuse, the disability under see. 108 would not have 
arisen. In fact, therefore, the crucial point of the case was sec. 
18, and as we have no such provision, the John Deere Plow Co. 
ease can, in that important respect, be distinguished from that 
l>efore us. Had the B.C. Act contained, instead of see. 18, a 
clause similar to our 109 and 111, it is conceivable that the de
cision might have been different.

It is necessary to consider other matters of distinction between 
the B.C. statute and our own.

Secs. 102 to 110 of the B.C. Act are made applicable by sec. 
150 to extra-provincial corporations including Dominion com
panies. These are intricate provisions relating to mortgages and 
charges, the registration of the same, etc., and are not to be found 
in our legislation. These secs. 102 to 110 are not referred to in 
the judgment, but were discussed on the argument, and, as in the 
case of sec. 18 already mentioned, they go far to impose upon the 
B.C. statute as it relates to Dominion companies the character 
of an Act of reincorporation rather than that of an Act requiring 
a license and the payment of a tax therefor.

Our attention was also directed to other distinctions lietween 
the secs, of the B.C. Act and our own. Sec. 1(57 of the B.C. 
Act imposed a penalty on an extra-territorial corporation for 
carrying on in the province “any part of its business” which, 
it is said, conflicts with secs. 29 and 30 of the Dominion Companies 
Act. In the corresponding section of the Manitoba Act (sec. 
122), the penalty is imposed for violations of sec. 118, which is 
restricted to carrying on business within Manitoba, thus being 
confined to purely provincial transactions within the decision of 
the Att'y-Cen’l v. Manitoba License Holders, [1902] A.C. 73. 
Similar observations can l>e made as to secs. 170 and 168 of the 
B.C. Act.

It is pointed out, however, that Duff, J., in John Deere Plow 
Co. v. Agnew, 48 Can. S.C.R. 208, at 232, 10 D.L.R. 576, 583, 
interprets the phrase “carrying on business” as it occurs in the 
B.C. sec. 166 (now 167) as appearing to indicate such conduct on 
the part of the company as would amount to a submission to the 
laws of the province, and that no company would come under the 
disabilities unless it had a fixed place of business within the pro
vince. This expression of opinion was not, as Duff, J., observes,
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necessary to the decision. It is at least obvious that the pro
visions of the B.C. Act are wider and less guarded than those in 
the Manitoba statute.

Apparently see. 141 of the B.C. Art assumes to give to a Dom
inion company the power to hold lands upon the Act being com
plied with. Whereas the Manitoba secs. 119, 112 anil 113 ex
pressly recognize the right of Dominion companies to hold lands. 
This illustrates the different viewpoint from which the two legis
latures approached and dealt with the subject.

See. 152 of the B.C. Act provides that an extra-provincial 
company may obtain a license and thereupon, subject to its 
charter, shall have the same powers and privileges as if incor
porated under the B.C. Act. On the other hand, sec. 109 of 
the Manitoba Act provides that a Dominion company, ujxjn 
compliance with the Act, “shall receive a license to carry on its 
business and exercise its powers in Manitoba," thus again dealing 
with the subject from the point of view of recognition and not 
reincorporation.

There are provisions in the Manitoba Act not to lx1 found in 
that of British Columbia, which are material. I refer to sec. 
112 (2) and (3), and sec. 114 (3) and secs. 117 and 118. These 
provisions clearly show' an intention on the part of the legislature 
to refrain from impairing the powers of a Dominion corporation 
except where necessary for the purposes which the Act in this part 
has in view.

In view of the foregoing considerations, I think the distinc
tions between the sections of the Manitoba Act and those of the 
B.C. Act, to which reference has l>een made, are sufficiently 
marked to render the derision of the Privy Council in the John 
Deere Plow Co. case inapplicable to the case liefore us. It seems 
to me that the view taken in that case was that the B.C. Act, 
in effect, compelled a Dominion company to reincorporate under 
the provincial statute. As is shown by a perusal of the argument 
must stress was laid throughout on the provision in sec. 18 of 
the B.C. Act vesting in the registrar the power to decline to 
license and the power to change the corporate name. It was 
evidently a strong factor with their Lordships in determining 
the true scope and object of the provisions of the Act there in 
question and in arriving at the conclusion that by them the
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nnrrv on business without n license under sec. 118 and the other

10 ol sec. oz oi me n. -> ..X An, involves me xesi lo is- appueo io

West
Saddlehy

Cusnos. I.A. a provincial law imposing punishment or penalty. “The proper
way . . . is to lay out of view for the moment the penalty 
and see whether the principal subject enacted is competent," 
per Maclennan, J., in R. v. H’oson, 17 A.R. (Ont.) 221. “The 
nature of the punishment to be inflicted lias no Is-aring u|xm the 
question of constitutional validity.” Clement, Canadian Con
stitution, p. 573. “It cannot Is- argued that the thing prohibited 
is brought within the range of the criminal law merely by reason 
of the high nature of the punishment that may lie inflicted on 
the offender:’’ per Osler, J„ in R. v. Il’nwii, supra. “Of course, 
the imposition of a penalty means little. Both legislatures may 
impose penalties.” And I cannot see that it would make any 
difference whether the provincial legislation in a subject within 
sec. 92 of the B.N.A. Act in imposing a |ienalty for its enforce
ment apparently invades the jurisdiction of the Dominion Parlia
ment in respect of sub-sec. (27) of sec. 91 “the criminal law” or 
of any other suli-sec., such as (2) “the regulation of trade and com
merce.” If such penal legislation is imposed upon the breach 
of a law which in its true intent and meaning is within the juris
diction of the province to enact, it cannot affect the validity of 
the enactment itself. It is well recognized that provincial legis
lation, particularly under sub-sec. 16 of sec. 92 “may consist 
of prohibitive enactments merely, and that this of itself affords no 
test as to the validity of the enactment. ” It lias lieen held that 
the simple imposition of a penalty upon the doing of an act is 
in legal effect a prohibition without express words : R. v. Pierce, 
9 O.L.R. 374, per Sir William Meredith, C.J.

Vpon the subject of the positive jurisdiction of the province 
to enact the sections in question, I quote the following from Lord 
Haldane's judgment in the John Deere Plow Co. case (18 D.L.R., 
at p. 362).

(See the judgment of Howell, C.J.M.],
I understand the above statement as plainly not intended to be 

exhaustive, but as illustrative of the proposition that enactments
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under see. 92 may ami can control Dominion corporation» in their 
provincial operations. The above observations arc directly appli
cable to the sections here challenged to the extent that they are of 
the nature of mortmain laws, tluit they require, as a means of 
revenue, a license to do business in the province and that they 
are an exercise of the powers of the province relating to property 
and civil rights.

I confess I am not altogether clear as to the meaning of the 
references in laird Haldane’s judgment to the necessity for “gen
eral” legislation under sec. 92, when he says, for instance, at ]). 
300: “This does not mean that these powers (i.e., of a Dominion 
company) can lie exercised in contravention of the laws of the 
province restricting the rights of the public in the province gen
erally.” And later on (p. 361): “The question is not one of 
enactment of laws affecting the general public in the province and 
relating to civil rights, or taxation, or the administration of jus
tice. ” The language of Lord Selborne in L'Union St. Jacques lie 
Montreal v. Bttisle (1874), L.H. 6 P.C. 31, would seem to indicate 
that under sec. 91 special legislation by the Dominion Parliament 
is prohibited. But such legislation has been repeatedly recognised. 
Colonial Building Assoc, v. Att'y-(len'l, 9 App. Cas. 157. In cases 
under sec. 92, as under sec. 91, “the power is a plenary power of 
sovereign legislation in relation to all matters coming within the 
classes of subjects therein enumerated, as the Act expressly states. 
The power is not to legislate on each class as a whole (though 
that is necessarily implied), but on any matter, great or small, 
falling within the class." Clement,Canadian Constitution,p.415.

This statement accords with the general view of the powers of 
the respective legislatures. I take it, therefore, tluit the gener
ality referred to above is intended to relate rather to the subject 
of the legislation than to its object or its application and that it 
means that the legislation questioned is to lie examined from this 
point of view to gather and determine its true scope and object, 
its “pith and substance," in order to determine whether it comes 
properly within sec. 92.

In reference to this branch of the subject it is to be noted 
that the fees payable for a license by extra-territorial companies 
and those payable by provincial companies on incorporation art- 
identical ; that companies of all classes are required to make re-
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turns; that letters patent of incorporation are subject to revoca
tion as are licenses to extra-territorial corporations; tluit, as need 
hardly lie pointed out, a provincial corporation cannot hold 
lands, nor can it carry on business, prior to its incorporation; that 
letters patent may lie restricted in any manner tluit may seem 
desirable to the Lieutenant-Governor in Council, and that the 
holding of real estate by a provincial cor]xiration is subject to the 
limitations of its letters patent under sec. 67, as a licensed cor- 
jwiration is authorized to hold subject to the limitations in its 
license under sec. 113.

I wish to refer particularly to the judgment in Colonial Building 
Assoc, v. Att'y-Cen'l, 9 App. Cas. 157, at 166:—

What the Act of Incorporation has done is to create a legal and arti
ficial person with capacity to carry on certain kinds of business which are 
defined within a defined area, viz., throughout the Dominion. Among other 
things, it has given to the association power to deal in land and buildings, 
but the capacity so given only enables it to acquire and hold land in any 
province consistently with the laws of that province relating to the acquisi
tion and tenure of land. If the company can so acquire and hold it, the Act of 
Incorporation gives it capacity to do so.

Also to Brewers and Maltsters Assoc, v. Att'y-den’l, [1897] 
A.C.231.

We must keep before us the provisions of the Ontario Act 
there in question, requiring that every brewer, duly licensed by the 
Government of Canada under the Inland Revenue Acts, shall first 
obtain a license under the Act, etc., under the provisions of the 
Inland Revenue Act then in force, to appreciate the importance 
and relevancy of this decision. It was held that the tax or fee 
demanded for the license was a direct tax and that the legislation 
was intra tnres of the province, though it imposed a prohibition on 
a Dominion licensee. Lord Herschell expressed the opinion that 
such a license came within sub-sec. 9 of sec. 92, and refused to 
consider that rule of construction ejusdem generis applied to that 
sub-section, and that there was no genus which would include 
“shop, saloon, tavern” and “auctioneer” license, and which 
would exclude brewers' and distillers’ licenses.

I refer also to the remarks of Duff, J., in the Companies Case, 
48 Can. 8.C.R. 331, at 421, 422, 15 D.L.R. 332 (affirmed in 26 
D.L.R. 293, [1916] 1 A.C. 598), which still stand, except as modi
fied by the decision in the John Deere Plow Co. case, and I think 
are quite applicable to the provisions of the Act before us.
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In my humble judgment the provisions of the Aet which are 
controverted in this action should Ik* upheld as lieing provincial 
legislation enacted under sec. 92 of the B.N.A. Act with respect 
to licenses in order to the raising of revenue by direct taxation 
(secs. 108, 109, 111, 112. lid, 114 and 120); as legislation dealing 
with property and civil rights and particularly from the point of 
view of mortmain laws (secs. 112, 113 and 119); as legislation 
dealing with the administration of justice in providing for tin* 
appointment of an agent, service of process, etc. (sec. 114; but 
it is to be noted this section does not apply to the defendant 
company); and in providing for the making of returns (sec. 120); 
as legislation prescribing penalties to enforce these provisions 
(secs. 118, 119, 122, 123, 124, 125) and, generally, as legislation 
affecting property and civil rights and dealing with matters of a 
merely local or private nature in the province.

I would answer the questions set forth in the stated case in 
the manner in which they are answered by the Chief Justice in his 
judgment.

Haggart, J.A.:—I cannot distinguish the present case from 
John Deere Ploie Co. v. Wharton, 18 D.L.R. 353, [1915] A.C. 330. 
It is the latest decision of the Privy Council on the question. I 
think it is binding on us. Appeal dismissed.

B.C. INDEPENDENT UNDERTAKERS v. MARITIME MOTOR CAR CO.
British Ctdumbia Court of Appeal, Macdonald, C.J.A., Galliher and McPkillips, 

Jj.A. June 29, 1917.

Sale (8 I C—15)—Lien or conditional vendokh—Alteration or chattel 
—Redemption—Rescission.

The lien of a conditional vendor covers the chattel in its altered con
dition and its equipment, as a touring car when converted into a hearse. 
Where under an acceleration clause the whole sum becomes due in a case 
of default, the purchaser, to be entitled to his right of redemption under 
sec. 32 of the Sales of Goods Act (R.S.B.C. 1911, ch. 203), on payment of 
the “full amount then in urrear,’’ must tender the whole amount; the 
vendor's refusal to surrender ixwsession upon a tender of the arrears 
does not amount to a repudiation of the contract.

Appeal by defendant from the judgment of Clement, J., in 
favour of plaintiff, in an action for replevin of a car seized under a 
conditional sale agreement and for rescission. Reversed.

Sir Charles Hibbert Tupper, K.C., for appellant; A. Dunbar 
Taylor, K.C., for respondent.

Macdonald, C.J. A. :—Some troublesome questions w-ere 
raised in this appeal, but when the pleadings are examined it
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will Ik* found that the complaint of the plaintiff in each of the 
consolidated actions is confined to the alleged wrongful detention 
of the car. The rightful taking of it by the defendant is in effect 
conceded in the statements of claim and in the letters of the plain
tiffs’ solicitors written at that time.

It is not in dispute that part of the purchase-money was more 
than a month in arrears at the time the car was taken. The 
agreement provides that in such event the whole of the purchase- 
money shall Iwcome due. Apart from this acceleration clause in 
the agreement the amount due at the time of the taking of the 
car was $259.20. The tender was refused, not because it was not 
the sum due apart from the acceleration of the balance of the 
purchase-money, but liecause defendants determined to stand by 
their rights under the agreement, except in so far as they were 
willing to modify them to effect a settlement with the plaintiff 
on other terms—that is to say, I think the conduct of the de
fendants’ officers and the letter of the 18th of Septemlier, written 
by the defendants’ solicitors to plaintiffs’ solicitors, shews an 
election to take advantage of this acceleration clause.

The neat question therefore for decision in this view of the 
facts is: Was the proper amount tendered so as to make further 
detention wrongful?

The plaintiff relies on sec. 32 of the Sales of Goods Act, R.S. 
B.C. 1911, ch. 203, and argues that that section means that if the 
full amount in arrears, ignoring the acceleration clause of the 
agreement, be tendered, that is enough. I do not thi that con
tention can be maintained. The language is plain «1 read in its 
ordinary sense is quite unambiguous. The section reads as 
follows :—

If any manufacturer, bailor, or vendor of such chattel or chattels, or his 
successor in interest where there has been a conditional sale or promise of sale, 
take possession thereof for breach of condition, he shall retain the same for 
twenty days, and the bailee or his successor in interest may redeem the same 
within such iwiiod on payment of the full amount then in arrear, together with 
interest and the actual costs and expenses of taking possession which have been 
incurred.

There is nothing in the context to indicate an intention tliat 
the words “the full amount then in arrear” should be restricted 
by adding thereto the further words “by effluxion of time.” 
The detention therefore is not unlawful and the appeal should be 
allowed and the actions dismissed.



35 D.L.R.] Dominion Law Reports. 553

As regards the counterclaim, when judgment was delivered 
on June 5 last, liberty was given to counsel to speak to the counter
claim. That liberty was not taken advantage of, and I have 
since satisfied myself on the point, on which I had some doubt, 
and now think the defendants are entitled to succeed upon the 
counterclaim.

As far as the evidence in the case goes it would appear that 
the defendants have not sold the car, but retained it and are in a 
position to deliver it to the plaintiffs when the amount due is paid 
or tendered. The case is therefore distinguishable from that of 
Sawyer v. Prinyle, 18 A.R. (Ont.) 218, where the property had 
been re-sold without authority in the conditional sale agreement 
to re-sell. Inferentiallv that case clearly sustains the view to 
which I have come in this.

Gallihkk, J.A.:—There are really two points in this case for 
determination: (1) Did the new body placed upon the chassis 
when altered to suit it l)ecome a part of the car and subject to the 
lien agreement? (2) Was the act of appellants in refusing posses
sion of the car such an act as went to the root of the contract so 
as to amount to a repudiation thereof?

The car as purchased was a touring car, but it was under
stood and set out in the agreement tliat the respondents re
quired it for funeral purposes and, to make it meet such re
quirements the l>ody was removed and the chassis lengthened 
at respondents’ expense.

The original txxly, as per agreement, was sold, but brought 
only a small portion of its actual value and this was credited on 
the sale-price of the car.

The laxly was removed and the chassis lengthened by the 
appellants who delivered it in that condition to respondents, 
when it was taken to another firm and the hearse body placed 
thereon at respondents’ expense.

It is argued that, under these conditions, the hearse body 
never liecame a part of the car or subject to the lien agreement.

The price of the car was $4,000—$3,000 for the chassis and 
$1,000 for the body—so by removing the body, if the substituted 
lx)dy which was attached to the chassis is not to be taken into 
account, the appellants’ lien security would be diminished by the 
value of the original body less what it brought at what is termed a 
scrapped sale.

B. C.

C. A.

B C. 
Indepex-

TAKERS

Maritime 
Motor Car 

Co.

Murdnnuld,
C.J.A.

Galliher, J.A



554 Dominion Law Reports. [35 DXJt.

B. C.

C. A.

B. C.
Indepen-

Maritime
MotorCar

Co.
Galliher. J.A.

Supposing the original body had remained on the car and there 
had been an accident by which extensive repairs had to be made 
to the body, there could be no question that the body as repaired 
would l>e subject to the lien or even if it had to l>e built anew I 
think the same result would follow. Is the principle any different 
under the circumstances here?

It is said that it was only the chassis that was delivered. 
Admitting that—it was altered and delivered under a clear and 
distinct understanding embodied in the agreement that another 
body was to l)e placed thereon.

The old body went with the car as sold, and when sale was 
made of it, credit was given.

Now a chassis is not a motor car, it is only a part thereof, 
and in the agreement, after providing for alteration of chassis 
to suit hearse body, and equipment by new tires and the crediting 
of parts not necessary to remain on the chassis, the respondents 
agree that until the whole of the purchase price is paid “the said 
motor car” shall remain the property of the Maritime Motor 
Car Co.

Now what is contemplated by “the said motor car”? Surely 
not the chassis alone but the chassis plus the alterations and equip
ment necessary to again constitute it a motor car.

I hold, therefore, that the hearse body was a part of the car 
and subject to the lien agreement, as were also the tires and other 
alterations or additions to the car.

In this view, I proceed to deal with the second point, and, at the 
outset, my opinion is that the acceleration clause in the agree
ment relied on by Sir Charles Tupper, and also below, cannot 
operate so as to take away or destroy the right to redemption 
given by sec. 32 of the Sales of Goods Act.

If I am correct in this, what was the position of the parties 
at the time the trouble arose?

When the car was taken by the appellants it was rightfully 
taken as there was default under the agreement, but upon tender 
made by the respondents within the time limited by statute 
of the amount actually in arrears, the respondents were entitled 
to receive back the car.

The appellants refused to return the car and the question is, 
did their act amount to a repudiation of the contract?
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The appellants' contention throughout has been that under 
the acceleration clause in the agreement all the moneys became 
due and until all was tendered they were entitled to retain the 
car.

This is not a repudiation of the contract but an assertion of 
their rights under the contract, and under that assertion of right 
they say either pay us the full amount which we claim we are 
entitled to under the contract or give us further security—that 
is, they would only relinquish what they considered their then 
present rights if other satisfactory arrangements could be made, 
again not a repudiation but an assertion of right under the con
tract.

Holding, as I do, that sec. 32 of the Sales of Goods Act applies 
and the proper amount having been tendered and re-delivery 
refused, there was a breach under the contract and the statute 
combined, but not such a breach as constituted a repudiation 
of the contract, in fact, as I have pointed out, there never was any 
intention on the part of the appellants to repudiate the contract.
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What then was the respondents' remedy, and here I may 
state that, in my opinion, they have misconceived that remedy.

They brought two actions which were consolidated and tried 
together, one of replevin of the body of the car and the tires, 
and one for rescission of the agreement, return of the moneys paid, 
and delivery up of the outstanding notes taken in payment.

It is clear from what I have already said that rescission cannot 
be had.

In my view, two courses were open to the respondents; re
plevin or action for damages for breach of contract.

When the proper amount was tendered and refused they 
could have replevied the entire car, not lx*cause the title was in 
them, but because they were entitled to possession under their 
agreement and the statute, and in so doing they would have been 
acting under the agreement.

They chose, however, to treat the agreement as having been 
repudiated by appellants and brought action to rescind»

They also replevied the body and tires of the car, not by 
reason of any rights they had under the agreement and the statute, 
but entirely outside same, claiming that they were not and did 
not become subject to the lien and were their absolute property.
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In view of my first finding I think this cannot stand, nor do 
I think we can assist the respondents by amendment as to do so 
would l>e to substitute a different cause df aetion for the one 
tried out.

The appeal should be allowed.
Under marginal r. 21K) of our Supreme Court Rules, and if 

the respondents so desire, I would reserve leave to bring sueli 
other action as they may be advised but upon the terms, as a 
condition precedent, of the payment of the costs of appeal and 
of the abortive actions.

M('Phillips, J.A.:—This is an appeal by the defendant 
(appellant) in the actions which were consolidated and heard at 
the same time by Clement, J., the Judge holding that the plain
tiff (respondent) was entitled to the possession of the hearse body 
and the two span1 tires replevied by it and nominal damages 
in the sum of *5, and directing the rescission of the conditional 
agreement of sale of the automobile and the return of purchase- 
money paid and that a reference lie had to ascertain the amount so 
paid and that upon such reference there was to lie taken into 
account what would be a reasonable rental for the use of the 
chassis of the automobile while the same was in the possession 
of the plaintiff, and also the amount due for supplies, repairs 
and services and the amounts be set off one against the other.

Upon the facts and the law it is manifestly clear that the 
plaintiff was entitled to the automobile, which would include 
the hearse body and spare tires, i.e., the conditional agreement 
of sale covered the automobile in its changed condition. How
ever, the plaintiff whilst setting up the right to the automobile 
in its entirety in the statement of claim merely claimed the hearse 
body and the tires, upon the contention that apart from the con
ditional agreement of sale they were entitled to same as their 
absolute property. Such was not the position in law. The hearse 
body and the tires were parts of the automobile and fully covered 
by the conditional agi cement of sale, and the plaintiff was entitled 
to the automobile in its changed condition; but not having made 
tender “of the full amount then in arrear” (these words are the 
words of the statute—sec. 32 Sales of Goods Act, ch. 203, R.S.B.C. 
1911), the plaintiff was not entitled to be given possession of the 
automobile. The default in payment of the instalment upon the 
purchase-price due and payable under the agreement of purchase
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or conditional agreement of sale operated in accordance with 
the terms thereof to make due and payable the whole sum due and 
still payable thereunder.

The learned trial Judge gave effect to the claim of the plain
tiff to the right to the possession of the hearse body and spare 
tires. In my opinion the plaintiff was entitled, had a proper 
tender been made, to the automobile in its entirety, but in de
fault of so doing was not entitled to the possession thereof. There
fore I would allow the appeal in the first action.

And with respect to the appeal in the second action, that, in 
my opinion, must also be allowed. Upon the facts and upon the 
law, no case was made out for the rescission of the conditional 
agreement of sale; it must be held to l>e a subsisting agreement. 
It therefore follows that in the second action the claim of the 
plaintiff should be dismissed and the counterclaim of the defendant 
allowed to the extent of a declaration that the conditional agree
ment of sale is a subsisting agreement and judgment should go in 
favour of the defendant and against the plaintiff for the amounts 
tendered and for the further amounts due and set forth in the 
counterclaim, viz., 3259.20, 388.35, and 3405.55 and interest 
(if any) payable thereon. Appeal allowed.

WEXELMAN v. DALE.

Saskatchewan Supreme Court, Keuiands, Brown and McKay, JJ.
July 11 1917.

1. Tender (5 I—12)—By cheque—Payment into Court.
A cheque, though not legal tender, is a sufficient tender of payment 

for goods sold if not objected to on that account; upon a claim for the 
delivery of the goods, the amount tendered need not be paid into Court 
or be so pleaded.

2. Pleading (§ III D — 328) — Tender—Sufficiency of plea —Ready,
WILLING AND ABLE.

A plea of readiness and willingness to accept delivery of chattels sold, 
and to pay for them, implies an ability to do so, and is therefore a sufficient

Appeal by defendant from a judgment in favour of plaintiff 
purchaser in an action for non-delivery. Affirmed.

C. E. Taylor, K.C., for appellant ; W. J. Perkins, for respondent. 
The judgment of the Court was delivered by 
McKay, J.:—This is an action by the plaintiff against the 

defendant for the delivery of 6 head of cattle bought by the plain
tiff from the defendant on June 5, 1916, for the sum of 3500 and 
on which plaintiff had paid 3200, and which cattle the plaintiff
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SASK. claims defendant refused to deliver, he having tendered the>•#
8. C. lialance of the purchase-price: an<l in the alternative damages for 

exelman the wrongful detention of the cattle, the plaintiff lieing ready and 
Dale willing to take delivery of the same, and to pay the lialance of the 

j purchase-price.
The defendant denies tender of the $300, and claims that the 

agreement of June 5, 1916, required the plaintiff to take delivery 
of the cattle on June 12, 1916, ami then pay the balance of the 
purchase-price, and that plaintiff did not fulfil his agreement, and 
defendant entered into a new agreement with plaintiff, whereby
the time for delivery was extended to June 20, 1916, provided the 
plaintiff paid the balance of the purchase-price in legal tender and
paid defendant for time and trouble for care and feed of the cattle 
and took delivery on that day, and that plaintiff failed to carry
out this agreement. Defendant paid the $200 into Court and
counterclaims for loss and trouble and for care and feed of said 
cattle.

The trial Judge found that, according to the terms of the agree
ment of June 5, 1916, the plaintiff had until June 17, 1916 (Satur
day) to take delivery, and that on Monday, June 19, 1916, the 
defendant extended the time for taking delivery until June 20, 
1916, but that no new conditions were imposed as claimed by 
the defence, and that on June 20, 1916, the plaintiff called at 
defendant's farm for delivery of the cattle and tendered his cheque 
for $300 as balance of the purchase-price, that defendant refused 
to accept the cheque as not lieing enough, wanting $50 more. 
The trial Judge gave judgment for plaintiff with costs, giving 
defendant the option of keeping the cattle upon his [laying into 
Court within 10 days of the filing of his judgment the sum of $50 
for plaintiff's damages, and in the event of the defendant failing 
to exercise his option of retaining the cattle, on paying into Court 
the said sum, the plaintiff to pay into Court the sum of $300 
balance of purchase-price within 15 days from the filing of the 
judgment and to be entitled to peaceable possession of the said 
cattle and nominal damages of $1, and in default of the delivery 
of the cattle by the defendant to the plaintiff, the plaintiff to be 
entitled to the $200 paid into Court by defendant, and judgment 
against the defendant for $50 damages.

This appeal largely depends upon questions ol fact, and I can
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see no reason for reversing the trial Judge on his findings, as there 
is ample evidence to warrant the same. I am also of the opinion 
that he was right in holding the plaintiff’s cheque was sufficient 
tender as defendant did not object to the form of tender, hut to 
the amount.

Although, strictly speaking, a legal tern 1er must be ma<le in money if 
required, a tender in country bank notes or by a cheque, if mit objected to 
on that account, will be sufficient: Smith’s Mercantile Law (1905) 735.

See also Polglass v. Oliver, 1 L.J. Ex. 5. And in any event a 
legal tender in hank hills would have been fruitless and was 
waived as the defendant wanted $350 and not $300.

Counsel for appellant urged that as the sum tendered, the 
$300, was not paid into Court, plaintiff should not succeed, and 
cited the following cases in support: Kinnaird v. Trollope, 42 Ch. 
D. 610, at 615; Bank of N.S. Wales v. O'Connor, 14 App. Cas. 273, 
284, and others.

These authorities deal with cases of debt, money actually due, 
and I do not think they apply to the case at bar, in which the 
defendant would not be entitled to the money until he delivered 
the cattle. The form of statement of claim given in Bullen & 
Leake, 7th ed., at p. 220, for specific performance of a contract 
to deliver ascertained goods which plaintiff has purchased is, I 
think, a good pleading, and in that claim tender is pleaded, with
out payment into Court. I am therefore of the opinion that it 
was not necessary for plaintiff to pay into Court the money 
tendered, or to so plead.

Defendant’s counsel also urged that as the trial Judge gave 
judgment in the alternative claim for damages as amended at 
trial, defendant should be entitled to costs up to the time the 
amendment was made. It is to lie noted, however, that the trial 
Judge has given judgment on the original claim for specific per
formance as well, but he has given defendant the option of retain
ing the cattle. Furthermore, the question of costs is largely a 
matter of discretion for the trial Judge, and the real defence in 
this case was that a new' bargain was made on June 19, whereby 
it was agreed that plaintiff was to pay defendant the $300 in legal 
tender and for defendant’s loss and trouble for the care and feed 
of the cattle, and the defendant failed in this. I therefore think 
the trial Judge was right in giving judgment to plaintiff with costs.

Some objection was also urged to the plea of readiness and
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willingness to accept delivery of and pay for the cattle, as being 
insufficient, but I think this plea is good, as there is ample author
ity to show this plea of readiness and willingness to perform an 
act implies the ability to do it. See Bullen & Leake, 7th ed., 678; 
De Medina v. Norman, 9 M. & W. 820 (152 E.R. 347) ; Rawson v. 
Johnson, 1 East 203 (102 E.R. 79). And the trial Judge found 
from the evidence that the plaintiff was ready and willing to pay 
the amount and was able to do so, and there is abundant evidence 
to support the finding.

With regard to the assessment of plaintiff’s damages at $50, 
while I admit there is very little evidence of the damage, yet there 
is some evidence, and I think the trial Judge was justified in 
arriving at this amount.

For the above reasons I would dismiss the appeal with costs.
Appeal dismissed.

The KING v. ARCHIBALD.

Nova Scotia Supreme Court, Graham, C.J., and Russell, Drysdale, Harris 
and Chisholm, JJ. July t7, 1917.

Fisheries (| I B—5)—Municipal regulation—License—Mandamus.
The right of a riparian owner or occupant under ch. 18 of the Nova 

Scotia Statutes 1912, as amended in 1916, to receive a license from the 
municipal authorities for an exclusive fishing right, upon tendering the 
statutory license fee, is absolute, and cannot be destroyed by municipal 
regulation; the issue of the license may be compelled by mandamus.

Application for a prerogative writ of mandamus directed to 
the municipal clerk of the municipality of the County of Halifax, 
commanding him to forthwith issue a license in the form in the 
schedule to ch. 18 of the Acts of the provincial legislature for the 
year 1912, as amended by ch. 27 of the Acts of 1916. Granted.

7'. S. Rogers, K.C., in support of application; J. J. Pouter, 
K.C., contra.

Graham, C.J.:—The Indian River is a non-tidal, non-navigable 
river in this province. The relator, Mr. Hensley, in his affidavit 
for the mandamus says :—

I am a person having the right (exclusive of the public) to fish in a portion 
of the Indian River, being situate in the eastern part of the County of Halifax, 
as a tenant in common of lands abutting on said river, and including the bed 
thereof (the said lands being hereinafter particularly described). I being an 
occupant thereof, within the meaning of ch. 18 of the Acts of the Legislature 
of Nova Scotia for the year 1912, the said land not being timber lands, within 
the meaning of the said Act ; and I am also the owner of said lands within the 
meaning of said chapter.
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The law is quite dear as to his exclusive right to take fish 
in that river. Re Provincial Fisheries, 26 Can. S.C.R. 517; 
Queen v. Robertson, 6 Can. S.C.R. 52.

But the legislature hv the statute, Acts of 1912, eh. 18, as 
amended in 1916, eh. 27, has sought to destroy this exclusive 
right and to throw lands which are uncultivated open to the 
public, provided that the owner may get back his exclusive right 
by obtaining from the municipal authorities what is called a 
license for which he is to pay a fee not exceeding $50 to be fixed by 
the municipal council of the County of Halifax in this case. The 
relator has applied for his license, offering to pay the maximum fee.

Act, 1912, ch. 18, sec. 2, is as follows:—

N. S.
K C.

The King 

Archibald 

Graham, CJ.

(1) Any resident of the province shnll have the right to go on foot along 
the banks of any river, stream or lake, upon and across any uncultivated lands 
and Crown lands, for the pur[»ose of lawfully fishing with rod and line in such 
rivers, streams or lakes.

(2) Any resident of the province shall have the right to go on, upon or 
across any river, stream or lake in boat or canoe or otherwise, for the purpose 
of lawfully fishing with rod and line in such rivers, streams or lakes.

(3) The rights conferred by this section shall not in any way limit or 
restrict the right of any owner or occupant to compensation for actual damages 
caused by any jierson going u|>on or across such lands for the purpose afore
said, and shall not be const rued to give the right to build fires u|xm such lands.

Section 3, as amended, is as follows:—
The rights conferred in the next preceding section shall not apply to the 

land of an occupant licensed under this Act. . . . but except as aforesaid 
no owner or occupant shall prevent, or hinder, any resident of the province 
from the exercise and enjoyment of the rights granted by said section. 

Sections 4, 5 and 6 arc as follows:—
4. Any occupant, other than an owner of timber land, may obtain a 

license in the form in the schedule to this Act, and while such license is in force, 
the provisions of section two of this Act shall not apply to the land and fishing 
rights described in such license.

5. Such license shall lx; issued by the municipal-clerk of the municipality 
in which is situate the land to which the fishing rights referred to appertain, 
and in res|wct to which such rights are sought to be exercised, and shall be 
dated on the day of the issue thereof, and shall be in force for one year from 
such date.

6. (1) The municipal councils may by by-law provide for the issue of 
licenses under this Act, and fix and regulate the fees to be paid by occupants 
for such licenses in respect to fishing rights, ap|>ertaining to lands within their 
respective municipalities, but no fee payable for any license issued under this 
Act shall exceed the sum of fifty dollars. (2) Such by-laws shall, ujxm appro
val of the Govemor-in-Council, have the force of law.

The municipal clerk in his affidavit as a ground for not com
plying with this application says:—

36—35 d.l.r.
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1. I am the municipal clerk of the Municipality of the County of Halifax, 
and have held such office since the year A.D. 1909, and am the person and 
official against whom George W. C. Hensley is applying for a mandamus, 
commanding me to issue a license to him, in the form in the schedule to eh. 
18 of the Acts of the Legislature of Nova Scotia, 1912.

2. On Wednesday, the 12th day of March, A.D. 1913, the municipal 
council of the Municipality of the County of Halifax, of which body I was also 
then municipal clerk, took up and passed a motion, of which notice was given, 
on a previous day, by Councillors C. E. Smith and Longard as follows:— 
“Whereas the fish ami game of this province are the property of the people, 
ami whereas the people of Nova Scotia should have the right to enter upon all 
uncultivated lands for the purpose of catching their own fish and shooting 
their own game; therefore resolved, that the council refuses to issue licenses 
conferring exclusive rights to fish, but hereby puts itself on record as supporting 
the principle of free fishing upon all waters flowing through uncultivated 
lands.

3. Such resolution was the only action ever taken by the said municipal 
council under said ch. 18.

The municipal council clearly ought to have made regulations 
long ago under the provisions of the statute fixing a reasonable fee 
for such a license. However, under t his answer, the council having 
refused to al ow a license to be issued under any circumstances, 
the fact that it lias neglected to make one fixing the fee is not now 
open. Having refused in advance to issue licenses under any 
circumstances, the pretence that they are exercising a discretion 
alx»ut issuing one in this particular case is quite absurd. The 
provision is mandatory. There should lx* a writ of mandamus. 
Under r. 60 of the Crown Rules we have |>owcr to order a writ 
peremptory in tin* first instance, and the application is granted 
with costs.

Russell, J.:—I concur.
Drysdale, J.:—This application depends on the construction 

of the Acts 1912, ch. 18, and amending Acts. The scheme of the 
Act of 1912 seems to lie to confer certain rights upon residents of 
the province along the banks of streams, with an express provision 
tluit the rights so conferred shall not apply to the lands of an 
occupant licensed under the Act. Provision is made that any 
occupant may obtain a license, and whilst such license is in force, 
the provisions of sec. 2 shall not apply to the lands and fishing 
rights described in the license. Express provision is made for the 
issuing of such a license? by the municipal clerk of the municipality 
in which is situate the land in which the fishing rights appertain.

The applicant lias complicel with the provisions of the Act
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entitling him to a license and the defendant municipal clerk has 
refused to issue such a license.

1 am of opinion that no cause has been shown why the defen
dant should not issue the license applied for. I think the man
damus applied for should be granted.

Harris, J.:—The application is defended on the ground that 
the municipal clerk is not Ixiund to issue a license until the muni
cipality has made by-laws under the provisions of sec. 6 of the Act.

The waters in question are non-tidal ami at common law the 
right to fish therein l>elongs exclusively to Hensley, the riparian 
owner. Bristow v. Cormican, 3 App. Cas. 641.

The scheme of the Act, so far as it refers to this case, seems to 
lie to take away without compensation this exclusive right, and 
to give any resident of the province the right not only to fish in 
these waters, hut also to go along the hanks of the river upon, and 
across Hensley's uncultivated land for the purpose of fishing in 
this river—unless Hensley takes out a license under the Act.

Section 4 gives the applicant in this case the right to take out a 
license, and thereby to maintain his exclusive rights and to preserve 
his lands inviolate, and sec. 5 says that the munici}>al clerk shall 
issue such license.

It is impossible to find any words in the Act making the issue 
of the license contingent upon the good-will or discretion of the 
municipal council, or upon the exercise by it of the right to make 
by-laws. It is true that the municipal council may make by-laws 
providing for the issue of licenses but there is nothing which makes 
the issue of the licenses contingent upon the action of the mun
icipal council. On the other hand, the Act expressly provides that 
the occupant has the right to take out a license and thereby prevent 
the public from enjoying his rights, and it expressly provides that 
the clerk shall issue such licenses.

I think the contention on liehalf of the defendant fails and the 
application should lie granted.

Chisholm, J.:—The application was opposed in Court by 
counsel for the municipal clerk who took the ground that in the 
absence of such by-laws by the municipal council it is not compe
tent for the clerk to issue the license.

Before the passing of the Act, the applicant and those inter
ested with him in the lands described in his affidavit had the
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exclusive right to fish in that portion of the Indian River of which 
he and his associates owned the bed and banks on either side; 
and they may still have the exclusive right. The Act does not 
make it clear that any resident of the province may fish in those 
parts of a river, stream or lake which, at the time when the Act 
was passed, the riparian owner or owner of the bed had the ex
clusive right of fishing. The Act does not in specific terms take 
away the rights of such owner. It merely gives the public the 
right to go on foot along the banks or to cross in Ixiats or canoes 
“for the purpose of lawfully fishing ... in such rivers, 
streams or lakes.” That may mean that the public may pass over 
private lands or lands covered with water to reach a place, such 
as Crown lands, where they may have the right to fish. The 
definition of the phrase “lawfully fishing” does not advance the 
claim any; and the right to take away “fish lawfully caught” 
does not define what “lawfully fishing” is. The most that can 
be said of the phrase “lawfully fishing” is that the fishing must 
not be in contravention of the laws and regulations made by the 
Dominion or by the province. Legislation intended to be of a 
confiscatory character must lie read strictly; and, it seems to me, 
it is not clear upon a strict construction of the Act that the private 
rights of the applicant so far as the right to fish is concerned are 
taken away from him.

But, assuming that the applicant’s rights in his fishery are 
affected, 1 think that the applicant is entitled to the relief he asks 
for. The statute in specific terms gives the occupant the right to 
obtain such license and imposes upon the municipal clerk the duty 
of issuing a license in the form given in the schedule in the Act. 
The contention made by counsel for the municipal clerk is that 
until the municipal council approves of the issue of such licenses 
and makes by-laws fixing the fee and otherwise regulating the 
same, the municipal clerk has not authority to issue the license1. 
I cannot accede to that contention. Sec. 6 (1) of the Act says: 
that municipal councils may make by-laws providing for the issue 
of the licenses and fix the amount of the fees to lie paid, which 
in no case shall exceed $50. In other words, they may provide 
machinery for carrying into effect in a particular way the general 
provisions of secs. 4 and 5 of the Act. The object of sec. 6 (1) 
must surely be to assist in the administration of what is provided 
in secs. 4 and 5, and not to enable the municipal authorities
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utterly to defeat the provisions of those seetions by mere inaction 
or otherwise. I cannot read in the Act any hint of an intention 
on the |>art of the legislature to delegate to municipal councils 
the power to alter or in any wise defeat the express provisions of 
sècs. 4 and 5 of the Act.

The form of license given in the schedule sets forth that the 
applicant “has paid the sum of . . . dollars”; and sec. 7 (d) 
enacts that the municipal clerk shall make and keep a record 
showing the amount of license fees paid. But 1 do not think the 
language of the last mentioned section or that of the schedule or 
that of Isith combined make it imperative that any specific sum 
of money shall l>e paid as a fee. A municipal council may decide 
that no fee shall lie charged for the license and make a by-law 
accordingly. Power is given to them to fix and regulate the fees, 
if they think proper; it is not declared that they shall fix some fee. 
In my opinion, it is only where the municipal council had fixed a 
fee that the amount of the same is to Is- recorded by the municipal 
clerk in the license and in the lusik kept by him under sec. 7.

I think the application must succeed. Application granted.

N.S.

N. C.
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Chiwholm, J.

GREGORY v. NICHOLSON. MAN.
AtaniUdta Court of Apjteal, Perdue, Cameron and Hat/gart, JJ.A. I ' \

June 25. 1917.

Mortgage (§ VI E—90)—War Relief Act—Rents—Finality of order.
The War Relief Act (Man.) 1915. an amended in 1917, empowers a 

Judge to make an order |x‘rmitting a mortgagee to collect from a tenant 
of the mortgagor claiming protection of the Act. und from the sub-tenants, 
the rent due by them, and to have iiossession of the property in case of 
a default ; but such an order is not necessarily final in its effect.

Appeal by defendant from an order of Prendergast, J., author- Statement, 
izing a mortgagee to collect rent from a tenant claiming pro
tection of the War Relief Act. Affirmed.

C. P. Fullerton, K.(’., for defendant, appellant.
B. L. Deacon, for plaintiff, respondent.
Perdue, J.A.:—The applicant, sMatilda Gregory, is the holder Perdu*#.A. 

of a mortgage for $500,000, on the property known as the Claren
don Hotel in this city. The mortgage was made to her by her 
husband C. Y. Gregory, to whom she had sold the pro]>erty, for 
the purpose of securing the purchase-money. The appellant,
(j. H. Nicholson, is the tenant of the premises under a lease made? 
by C. Y. Gregory to him. The rent, at the rate of over $2,(XX) fx-r 
month, is in arrear since August last. The mortgagee under the
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terms of the mortgage is entitled to the rents. Nicholson claimed 
the lienefit of the War Relief Act, 5 Geo. V. eh. 88, and disputed 
the applicant’s right to collect or distrain for rent either as against 
himself dr his sub-tenants. An application was then made by 
Matilda Gregory under the amendment to the above Act, passed 
at the late session of the legislature, being 7 Geo. V. ch. 97, for 
an order permitting her to collect the rents of the premises, and 
to distrain for the rent, as if the War Relief Act had not been 
passed, and generally enabling her to exericse the powers con
tained in sec. 12, added by the amending Act. The application 
came before Prendergast, J., who made an order, of which the 
following is the important part:—

I <lo order that the rent of the property in question, namely, lots 424 and 
425, block 3, D.G.8. 1 St. John, plan 129, from and inclusive of the month of 
May, amounting to $12,500, and all future rents, be collected and paid to the 
applicant, and in case the applicant is unable to collect the said sum of $12,500, 
and all future rents as per the terms of the lease of the said premises in question 
and taxes as provided for by the said lease, I do order that the applicant do 
have possession of the premises in question, namely, in the City of Winning 
in the Province of Manitoba, and being lots 424 and 425, block 3, parish lot 1 
of the Parish of 8t. John, plan 129, or such part thereof as is in the possession 
of the said Nicholson, so long as the said Nicholson is in default in paying the 
said rents and taxes, pursuant to the terms of the said lease.

I do further order that Matilda Gregory, the applicant herein, be permitted 
to collect the rents from the sub-tenants, namely Public Drug Co., Royal 
Optical Parlours, McIntosh Circulating Library and Harvard Shoe Store, 
from and after and inclusive of the month of December, up to and inclusive 
of the month of May, and all future rents and that the said Matilda Gregory 
apply all rents so collected from the sub-tenants on account of the rents due 
to her from the said G. H. Nicholson under the terms of the said lease.

The appellant claims that the Judge had no jurisdiction to 
make the order; that the applicant, Mrs. Gregory, was not a 
“person interested” within the meaning of the said amending 
Act; that the validity of the mortgage was being litigated be
tween the parties in a certain replevin suit now pending; and 
that the amending Act only empowers a Judge to make an order 
conserving matters pending the final determination of the rights 
of the parties. Other grounds were urged, but not pressed upon 

•the argument.
Sec. 12, added to the War Relief Act, by the amending Act, 

enables the Judge to whom the application is made, and who is 
satisfied that thf necessary facts have been established, to make 
an order for any of the purposes mentioned in the portion of 
par. (d) of that section, commencing with the words “Such Judge, ”
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in the seventh line. Under this section the Judge may make an 
order directing the rents, etc., of the property to l>e collected 
and held by a receiver appointed by him pending the further 
hearing and final determination of the rights of the parties, which 
hearing and determination may, as I construe the section, take 
place in some other suit or proceeding instituted for the purpose. 
The Judge may also direct that the rents, etc., l>e applied in whole 
or in part towards paying the carrying charges on the property 
and preserving it, or may make such other dis}x>sition of the rents, 
etc., as may to him seem just, and the Judge may make an order 
as to the possession or preservation of the property pending the 
final determination of the rights of the parties interested, or as to 
the appointment of a receiver, or as to the prevention of waste.

The order made in this case directs that the rents of the 
property be collected and paid to the applicant. The applicant 
is in effect constituted a receiver for that purpose. The object 
of this is to pay the interest on the mortgage and the taxes which 
are “carrying charges” on the projierty, and for which Nicholson 
is responsible. If the applicant is unable to collect the rent, she 
is permitted by the order to enter into possession of the premises, 
or of such part as is in the possession of Nicholson, under the 
terms of the mortgage, and retain jxissession as long as there is 
default in payment of rent and taxes. This is authorized by the 
aforesaid sec. 12, which enables the Judge to make an order as 
to the possession or preservation of the projierty, pending the 
determination of the rights of the parties. The next clause of the 
order enables Mrs. Gregory to collect the rents due from the sub
tenants of parts of the property and apply them in the same way.

The provisions of the War Relief Act before the amendment, 
while affording protection to a deserving class of persons, were 
capable of Ixdng abused and made the instruments of great in
justice. No better instance of this could l>e found than the case 
we are now considering. Nicholson claimed the protection of 
the Act, and declined to pay any rent for the hotel premises he 
occupied under his lease. The shops on the ground floor, which 
were not used as part of the hotel, had been sub-let by him to 
tenants, and the rents from these amounted in the aggregate to 
ÜF850 a month. These rents he was collecting and retaining in-
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stead of applying them in paying the rent ami taxes for which he 
was liable under his lease.

The amending Act was passed for the pur|H>se of providing a 
remedy in eases where the provisions of the original Act might 
lx* capable of working a hardship or injustice. It should, there
fore, receive a liberal construction. I think the Judge had |tower 
under the Act to make the order which is the subject of this 
ap|)cul. I am of opinion that it was justified by the faets before 
him. It is not, in my view, the intention of the amending Act 
that an order made under it should necessarily t>e final in its 
effect, or should interfere with pending litigation involving sub
stantial rights In-tween the same parties in regard to the same 
subject-matter.

I think the ap]H-al should lx- dismissed with costs.
Cameron, J.A., concurred.
Haggart, J.A.:—I would have put in the order ap)x-aled from 

some provision to the effect that nothing contained in that order 
should lx* considered as a final adjudication of the question in the 
|x‘iiding suits. The majority of the Court think that such is the 
effect of the order as it stands, and the amending statute, eh. 97, 
statutes of Manitoba, 1917, and I am not prepared to dissent.

If the usual practice had Ix-en followed and minutes of the 
proposed order discussed Ix-fore the projx-r officer there might 
have Ix-en no appeal.

With some hesitation I concur. Appeal dismissed.

ARMSTRONG v. C.N.R. Co.

Manitoba Court of Ap/n-til, Homdl, C.J.M., and Cameron and Haggart, JJ.A.
July 19, 1917.

1. Master and servant (6 II A—HO)—Negligence—Dangerovn train
YARD- DkATH—RkMBDY.

Insuflieient splice between tracks in a train yard, where snow and ice 
hud Ix-en ix-nnitted to accumulate, the yard being inadequately lighted, 
is negligence which will render a master liable for the death of a servant 
who has Ix-en run over by an engine while at work thereat ; the damages 
therefore may be enforced by an action at common law, under ls>rd 
Campbell's Act, and need not lx* restricted under the Employer's Liability 
Act.

2. Damages (6 III I—1H7)—Under Lord Campbell’s Act.
An award of $3,500 for the death of a son 10 years old uhd earning $45 

a month, iqxm whom the plaintiffs were dependent for sup|xirt, is not 
excessive. 4

Appeal by defendant from a judgment for plaintiff in an 
aetion under Lord Camplx-ll's Act. Affirmed.
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O. K. Clark, K.C., for apiicllant ; U'. /\ Fillmore,for respondent.
The judgment of the Court was delivered by
Cameron, J.A.:—This action is brought by the plaintiff, the 

mother of (lerald Armstrong, deceased, as administratrix of his 
estate. He was a “wiper” or watchman in the Fort Rouge Yards 
of the Canadian Northern R. Co. and had l>een so employed for 
some months prior to the time of his death by accident on December 
30 last, at 11 o’clock at night. On Dcceml>er 25 the deceased In
carne 16 years of age. The duties of the wiper or watchman 
consist in looking after the engines and seeing that they are in 
proper condition for use after they have been brought out from 
the roundhouse by the “hostler” and placed by him on what is 
known as the “departure” track. In this case engine No. 2117 
was taken out by the “hostler,” ,J. McDonald, who dumped the 
ashes in the ashpit, took it to the water tank and filled it, then to 
the coal dock, to obtain coal and sand. After this he placed it 
on its proper departure track and left it in charge of the deceased. 
McDonald then went back and took out engine No. 2110 and 
backed it up. He was assisted by Barnowski, a wiper, one of 
whose duties was to hold the lever ami let the water down from 
the tank. McDonald had another assistant or helper who is 
called John. After the engine had l>een put in order for use it was 
further backed up north some 50 ft.ami left there. When Barn
owski on the tender was attending to taking on water, which 
operation took alnuit 7 minutes, he saw Armstrong, who, as he 
says, “was just at the corner of our track l>et ween the two engines.” 
The other engine referred to was No. 1250, a “dead” engine which 
had been on the adjoining track for about 2 months. Barnowski 
saw deceased coming from an easterly direction and then turn 
south along the track and thought he was going to get on the 
engine promptly in order to look after the firing. There were a 
number of engines, some 18, sent out that night.

The three men who had l»eon on engine 2110 left it and turned 
back, Barnowski leading, with McDonald next. Barnowski 
passed the scene of the accident without noticing anything, but 
McDonald caught sight first of the torch, which he says was 7 or 
8 ft. south of the dead engine, and then, about 14 ft. further north, 
of the body lying partly on the track wiht the head dissevered, 
lying lietween the rails. The only wheel on which there was blood
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was on the front wheel of truck, this Wing the last wheel of the 
engine as it hacked up and that passent over the spot where the 
deceased was when struck. There was no eyewitness of the trag
edy.

At the trial in June of this year the jury brought in a verdict 
for .$3,000. Questions were put to the jury and no exception is 
taken to the trial Judge’s charge.

The deceased was, at the time of the accident, receiving about 
$45 per month. He was, according to McDonald, a careful and 
competent boy. He was one of the plaintiff’s 9 children, 8 of 
them being boys, the other 7 being aged 17, 14, 13, 10, 5, 4 and 2 
years respectively, and one a girl aged 3. The father, 42 years of 
age, was and is in failing health since 1916, and has been con
stantly ill since then, with, apparently, slight prospects of recovery, 
and spent the winter in the hospital. He has l>cen receiving 1100 
a month in the employment of the government, (lerald, the 
deceased, was a strong, healthy boy, a dutiful son, who brought 
his money home to his mother and put it in the common fund for 
her support and that of the children and for the maintenance of 
the household generally.

It is unquestionably established that the deceased was properly 
where he was at the time of this most unfortunate accident acting 
in the due performance of his duties. There is nothing in the 
evidence to cast any doubt on this.

It was argued before us that there was no evidence whatever 
of negligence on which the jury could found their verdict. Various 
grounds of negligence were alleged in the pleadings. The main 
grounds that are insisted upon, in the light of the evidence brought 
out at the trial, are: (1) that there was an insufficient space or 
clearance between the two sets of track, that on which the dead 
engine No. 1269 was standing, and that on which engine No. 2110, 
the one that caused the accident, was Wing operated, the space 
leaving a distance of only 17 inches between engines on the two 
tracks; (2) that snow and ice had been allowed to accumulate 
W tween the two sets of track at the point where the accident 
occurred, and (3) that the yard was inadequately lighted. These 
conditions, it is alleged, constitute acts of negligence, responsi
bility for which the railway company cannot escai>e.

The torch, which the deceased was carrying, was found near
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the laxly, standing up, lighted, and burning. There is some con- 
fusion in the evidence as to exactly where it was found. Bam- C. A. 
owski says it was beside the body between the two tracks, and that Ahmhthono 

he picked it up. But McDonald says that he discovered it 7 or 8 ç J it 
ft. south of the dead engine between the rails on which that engine Co. 
was standing. We art1 assisted in understanding the facts by the camêrOT^J A. 
photographs that were put in at the trial. Counsel for the com
pany dwelt upon the circumstances connected with the torch as 
it was found as tending in some way to discredit the theory that 
the deceased had slipped and fallen. It was a singular occurrence, 
but it cannot l>e considered as absolutely inconsistent with the 
theory. It was one of the matters for the jury to delil>erato upon 
in reaching their verdict.

Peter Carlson, roadmastcr in charge of the Winnipeg and 
Transcona yards of theC.P.R.C o.,a man of wide and long railway 
experience, stated that in his opinion, and as a matter of railway 
practice, departure tracks should be distant from each other 13 ft. 
less 4 ft., inches, which would leave a clearance of at least 
36 inches Ixdween engines instead of the 17 inches as in the case 
of the departure tracks in question. This evidence was not con
troverted in any way.

Then* was evidence of the accumulation of ice ami snow on 
the space between the departure tracks due to a heavy snow 
storm that occurred about the day after Christmas, which accumu
lation had not Ixvn cleared away. Barm>wski says that when the 
3 of them were walking back after leaving their engine they 
walked on the track and not between the tracks as “there1 was tm) 
much ice on there ami snow.” Geddes, the police constable, who 
arrived on the scene shortly after the accident, ujxm notification 
given by McDonald, says that it was nearly impossible to walk 
along there, and that the snow and ice formed what he called a 
“hogs back” sloping on both sides, but more towards the rail 
where the body was lying. Taylor, another police constable, 
present along with Geddes, says the snow Ixdween the tracks was 
a little over a foot high and at the head of the dead engine it was 
3 ft. high. It was, he says, a sort of frozen ice. There is really 
no question about these facts.

There were 2 electric lights in the yard in the vicinity of the 
water tank. Geddes sa vs that a man standing between the tender
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and a passing engine on the east track, as shown in front of 
Constable Taylor in photograph Ex. 1, could not see either light. 
McDonald says the lights were not very good. They were in
candescent lights substituted for arc lights.

Counsel for the company argued that it was impossible for the 
deceased to have slipped and got his head under the cylinder 
owing to the small space there was for him to do this, and that he 
must have lteen attempting to climb into the cab of the engine 
and have fallen under it. That would have been a most unlikely, 
in fact an almost im]>ossihlc, thing to happen, especially in the 
winter, and McDonald in his evidence taken on discovery so 
considers it. It was, in any event, a matter for consideration of 
the jury. 1 would imagine that the principal matter that weighed 
with them was the narrow space between the 2 departure tracks, 
coupled with the “hog’s back” of snow and ice that had accumu
lated and been permitted to remain there, and coupled also with 
the inadequate lighting. All these were matters duly in evidence 
before them to which they were Ixmnd to direct their attention. 
I have no doubt they did so and that their conclusion was that 
the defendant company had l>een guilty of negligence that caused 
the accident. In view of the decisions of the Courts, it is not ojxm 
to us, in my judgment, to question this finding.

In A indie v. McDougall, 42 Can. S.C.R. 420, the law was 
stated by Davies, J., in a frequently quoted passage :—

Defective pi wen in which to work, defective machinery with which to 
work, and defective systems of carrying on work, are none of them, I hold, 
within the exception grafted u|x>n the rule holding an employer liable for the 
negligence of the men in his employ (p. 426).

See also Weppler v. C.N.R. Co., 23 Man. L.R. 005 at 073. 
14 D.L.R. 729; Anderson v. C.N.R. Co., 45 Can. S.C.R. 355.

The rule to be extracted from the case Metropolitan R. Co. v. 
Jackson, 3 App. (’as. 193, seems then to lx;, that although there 
may lx; evidence of negligence in the conduct of the defendants 
in some part of their relations to the plaintiff, that in itself is not 
sufficient to entitle the plaintiff to have his case; submitted to the 
jury; but the negligence must lx; connected with the accident by 
having more or less contributed to produce it. Be veil on Negli
gence, p. 134, citing Callender v. Carlton Iron Co., 9 T.L.R. 040, 
affirmed in the House of Lords, 10 T.L.R. 300. See Grand Trunk 
R.Co. v. Griffith, 45 Can. S.C.R. 380, in which the earlier case of
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(irafid Trunk R.Co.x. Hainer, 30 Can. 8.C.R. 180, is referred to 
and followed.

I do not consider that there can Ik* anything said to support 
a suggest ion that the deceased in this case was guilty of contril»- 
utory negligence. He was rightfully where he was and there was 
no evidence whatever of want of care on his part and such cannot 
Ik* presumed. See (Irand Trunk v. Hainer, supra.

The action is properly brought at common law, and the dama
ges are not to Ik* restricted under the Employers’ Liability Act. 
The amount awarded by the jury may seem large, but, after 
reflection, I do not feel that it is so excessive as to warrant the 
interference of an appellate tribunal.

The deceased was evidently a bright youth, who was capable 
of earning #45 a month at his age. Had he lived the way was 
evidently clear for him to rise in the world. It is to Ik* noted that 
not only was his mother dependent on him to a certain extent. but 
so also were his younger brothers, his little sister, and the father, 
who has 1k*oii in precarious health, and all these are interested in 
the verdict.

I would dismiss the apjK*al with costs.
H ago art, J.A. (dissenting):—This action is brought for the 

U*nefit of the plaintiff (mother), her husband, and the brothers 
and sister of the deceased. The boy’s wages amounted to 840 a 
month, ami he was 10 years of ago.

As to the first ground of appeal, namely, that there was no 
negligence by the defendants, 1 have come to the conclusion that 
the jury were justified in considering the balance of probabilities 
and drawing inference from the circumstances proved, that the 
death of the boy Armstrong was caused by the negligence of the 
defendants, (irand Trunk It.Co. v. (Irijfith, 45 Can. S.C.R. 380; 
(irand Trunk v. Hainer, 30 (’an. S.C.R. 180; and N.E.R. Co. v. 
W unless, L.R. 7 H.L. 12.

As to the rule for estimating damages in cases of this kind, 
Mavne on Damages, 8th ed., 012, says that the jury may give such 
damage as they may think proj>ortioned to the injury resulting 
from such death, to the parties for whose lienefit it is sought, and 
art* to divide it among them by their verdict. In assessing damages 
under this Act (Lord Campbell’s Act), the jury are confined to 
the pecuniary loss sustained by the family, and cannot take into
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consideration the mental suffering of the survivors. As authority 
for the foregoing proposition, the author gives Make v. Midland 
R.Co. (1852), 18 Q.B.93 (118 E.R. 35); Rowley v. London & AMT. 
R. Co., L.R. 8 Ex. 221 ; Arnmeorth v. S.E.R. Co., 11 Jur. 758. 
Brett. J., in the foregoing case of Rowley v. London d* N.W.R. Co., 
said :—

To the best of my belief, the invariable direction to juries, from the time 
of the vanes I have cited until now, has been, that they must not attempt to 
give damages to the full amount of a perfect cotn|>vnaation for the pecuniary 
injury, but must take a reasonable view of the case, and give what they 
consider, under all the circumstances, a fair compensation. I have a clear 
conviction that any verdict founded on the idea of giving damages to the 
utmost amount which would be an equivalent for the (lecutiiary injury would 
be unjust.

Dalton v. S.E.R. Co., 4 C.B.N.S. 296, was an action by a father 
for injury resulting from the death of his son through the negli
gence of the Railway Co. The son was 27 years of age and un
married. He lived away from his parents and for the last seven 
or eight years was in the habit of visiting them once a fortnight, 
and taking them on these* occasions presents of tea, sugar, and 
other provisions, besides money amounting in the whole to alxmt 
£20 a year. It was held there that the jury were warranted in 
inferring that the father had such reasonable expectation of pecun
iary Ixmefit from the circumstances of his son’s life as to entitle 
him to <lamages under the statute. But the plaintiff was not even 
allowed funeral expenses. Willes, J., who delivered the judgment 
of the Court, said, on p. 305 :—

The great question in this rase is disposed of by the judgment of the 
Court of Exchequer in Franklin v. S.E.F.Co., 3 H. A N. 211, by which it is 
decided, with our entire concurrence, that legal liability alone is not the test 
of injury in respect of which damages may be recovered under Lord Campbell’s 
Act, but that the reasonable expectation of pecuniary advantage by the rela
tion remaining alive may he taken into account by the jury, and damages 
may be given in respect of that expectation being disappointed, and the 
probable pecuniary loss thereby occasioned.

The verdict of $13,500 given in this case, I do not think is 
warranted by the rules laid down in the foregoing authorities.

It is with reluctance that I would send the case back for a 
new trial, which would lx* a very serious matter to this plaintiff 
and her family, but I do not think this verdict, should stand.

I would give the plaintiff a new trial. Appeal dismissed.
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UNION BANK OF CANADA v. WEST SHORE AND NORTHERN 
LAND Co.

British Columbia Court of Appal. Macdonald. C.J.A., Martin and Mc I* hill ip*,
• JJ.A. May 25. 1916.

Alteration of instruments (§ II B—1 1)—Materiality—Maturity or

Changing a note, to make it become payable in two months instead of 
one month, is a material alteration wliieh will void the note as against 
an obligor who has not assented thereto. .

Appeal from the decision of Morrison, J., in an action tried 
at Vancouver on Oetotier 15, 1915, upon two promissory notes. 
Affirmed.

The judgment appealed from is as follows:—
Morrison, J.:—The defendant company, the late J. 0. Keith, 

and the defendant Whyte, had lx?en for some time renewing and 
discounting a certain promissory note for $2,000 with the plain
tiff hank, the time being one month. On June 20, 1914, a re
newal was effected for 1 month, the defendant company making 
the note as before, which, as on previous occasions, was again 
indorsed by Keith and Whyte. This note fell due and a renewal 
was drawn up, signed, and indorsed as before, Keith’s signature, 
as president of the company, ap]>cnring on the face of the note, 
and he, as well as Whyte, again indorsed. Keith at tliat particu
lar time was at home and very ill. Mr. Rowley, then, was local 
manager of the plaintiff bank, but over him was Mr. Viliert, the 
superintendent. Mr. Rowley was apj)arently satisfied to follow 
the usual course resecting the renewals, but upon reference to 
Mr. Vibert a difficulty arose, he not being willing to take the 
renewal without another indorser and the defendant Hammond 
was named, who, upon 1 icing approached, refused to indorse a 
note for 1 month but agreed to do so if the time were extended 
to two months, which was accordingly done. The change was 
then and there made, pursuant to what 1 find was an independent 
collateral agreement between Hammond and the bank. Then 
arose the question of getting Keith to initial the alteration. 
Whyte declined to trouble him so soon after having already got 
his signature. It appeared that no one cared to do so, particu
larly at this juncture. The note, in this condition, was left with 
the bank, which in due course took the usual protective steps 
upon non-payment. Before the due date Keith died, without
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knowing anything of the alteration above referred to. Ham
mond did not hear anything more about the matter until proceed
ings were l>egun, or, at least, did not know' that the bank was 
seriously trying to hold him liable. Now the bank is seeking to 
hold all the defendants liable on this note of August, 1914, altered 
as aforesaid. Hammond, in effect, states tliat he had practically 
no interest in the subject-matter of the note, and indorsed as an 
accommodation on the specific understanding tliat if Keith and 
company were to make a note for 2 months he would indorse. He 
expected Keith would initial the alteration. 1 accept Hammond's 
evidence as to how he came to put his name on the note. I am 
satisfied that, were Keith to lie left out, he would not have con
sidered the matter at all. That l>eing my view, there will Ik* 
judgment for him, with costs, and he is eliminated from this suit. 
Keith was ignorant of this material alteration, ami, as far as this 
particular incident is concerned, there will be judgment for the 
defendant executrix, with costs. As to Whyte, he was vitally 
interested, and acquiesced in all that was done. He acted bond 
fide and sympathetically, and I do not think he is in any way 
trying to evade, by any formal defence, any just claim the bank 
may have against him. The plaintifTs claim alternatively on 
the note of June, and I think they are entitled to succeed. The 
attempt to effect another renewal of this note failed—it came to 
naught.

There will Ik* judgment for the plaintiff on the note of June, 
1914, as claimed in the alternative, with costs.

McPhillips, K.C., for plaintiff; M. A. Macdonald, for defend
ant company and Whyte; A. M. Whiteside, for defendant A. J. 
Keith; Cassidy, K.C., and O'Brian, for defendant Hammond.

Macdonald, C.J.A.:—I think the alteration was a material 
one and vitiated the note. In that view of the case, the judg
ment l)elow should be sustained and the appeal dismissed.

Martin, J.A.:—I have already expressed my views to a similar 
effect.

McPhillipe. J.A. McPhillips, J.A.:—I agree. Appeal dismissed.
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WENBOURNE v. CASE.

Alberta Supreme Court, Harvey, C.J., and Stuart, Beck, and Walsh, JJ.
June il, 1917.

Sale (§ I C—15)—Conditional sale—Conversion—Collateral secur
ity—Merger.

One acquiring, by exchange, goods subject to a conditional sale is 
liable in conversion to the conditional vendor, notwithstanding that the 
proceeds of the transaction were used to reduce the liability under the 
original sale; the relation of the parties under the conditional sale is not 
altered by a mortgage to the conditional vendor, as collateral security, 
on the property given in exchange, and does not operate as a merger. 
(Court divided.)

[Wenbourne v. Case Threshing Co., 34 D.L.R. 363. affirmed; same in 
27 D.L.R. 379, 9 A.L.R. 285, referred to.J

Appeal by plaintiff from the judgment of Hyndman, J., 34 
D.L.R. 363, dismissing an action for injunction to restrain a con
ditional vendor from interfering with the property and sustaining 
the latter’s counterclaim for damages for conversion. Affirmed; 
Court divided.

C. F. Harrift for appellant.
Harvey, C.J., concurred with Walsh, J.
Walsh, J.:—The plaintiff exchanged with one Haering his 

Huber engine and a Cockshutt plough for Haering’s Case engine 
and Deere plough, paying him $1,600 in cash as being the differ
ence in value between the articles so exchanged. The fact is 
that Haering had agreed to buy this engine from the defendant 
J. I. Case Threshing Machine Co. under a conditional sale agree
ment, under which the title, ownership and right of property in 
the same remained in the company until payment in full was made 
of the purchase price. This Court held last year in this action 
that the company had sufficiently complied with the requirements 
of the ordinance respecting hire receipts and conditional sales of 
goods to permit it to set up a claim of property or right of pos
session to this engine as against the plaintiff: 27 D.L.R. 379, 
9 A.L.R. 285. Haering’s original liability to the company for 
this engine was $3,875, which at the date of this exchange was 
wholly unsatisfied. He made some payments upon it after that 
date, but some two years later, when the company’s notes were 
largely in arrear, it made a seizure of this engine under its con
ditional sale agreement, and set on foot proceedings for the 
removal and sale of the same to satisfy its lien. The plaintiff 
thereupon commenced this action for a declaration that the 
engine is his property free from the defendant’s lien, and an
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injunction restraining the company from interfering with it, or, 
in the alternative, that the Huber engine and his $1,800 he re
turned to him. He obtained an injunction order restraining the 
company from interfering with, taking or removing this engine 
until the trial of this action. The company, besides defending 
the action, counterclaimed for the damages occasioned to it by 
the granting of this injunction, and at the trial was allowed to 
amend by alleging a conversion of the engine by the plaintiff and 
making a claim for its value in consequence thereof. Haering 
is a party defendant, but he did not defend. Hyndman, J., who 
tried the action, dismissed it, and gave judgment for the com
pany for $3,400 on its counterclaim for conversion. From this 
judgment the plaintiff appeals.

The plaintiff's first contention is that Haering, in making this 
exchange with him, acted as agent for the defendant company, 
with whom, therefore, his contract of exchange or barter really 
was. This contention is based largely, if not entirely, upon the 
fact that, when it was made, Haering was the company's agent 
in that district. The Judge held upon the evidence tliat the 
plaintiff’s contract was not with the company, but with Haering 
personally. I do not see how he could possibly have held other
wise. The contract, which is in writing, is made between the 
plaintiff and Haering, and signed by them individually, without 
a word in it which is even suggestive of the idea that Haering 
was acting for the company or otherwise than in his own right. 
The engine wras then in Haering's possession, not as the com
pany's agent, but under his contract of purchase with the com
pany. The plaintiff’s cheque for the $1,800 which he agreed to 
pay was made payable to Haering's order and was cashed by 
him. The evidence is so overwhelmingly against this conten
tion of the plaintiff that it is unnecessary to take further time in 
discussing it, particularly in the face of the trial Judge’s finding 
of fact.

Then the plaintiff says that, before the close of the deal with 
Haering, he telephoned the conqiany’s head office for Alberta in 
Calgary, and asked for the manager and had a talk with some
one who represented himself to be the manager, in which he 
gave his name and place of residence, and asked if Haering had 
a right to sell that engine, and the party to whom he was talking
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said that he had. He is corroborated in this by the evidence of 
one Bowden, who says that he heard the plaintiff’s end of this 
telephone talk, which he gives in much the same terms as the 
plaintiff. The manager of the company, however, denies this. 
I have no doubt from what he says that the plaintiff did call 
him up and talk to him al>out this matter, but he says that he 
told him that the engine was not paid for, but he refused to tell 
him how much was against it without an order from Hnering. 
Bowden, of course, did not hear what the manager said. As to 
that which is the essential part of the conversation, only the 
plaintiff and the manager speak, and the trial Judge, impliedly 
at least, accepted the manager’s version of it, for he found against 
the plaintiff on this point. The onus of proving this was uixm 
the plaintiff, and he failed to satisfy the Judge who heard his 
evidence and that of the manager that he had proved it, and 
I do not think we can say that he was wrong.

After this exchange was made, Haering gave the company 
certain mortgage securities for the payment of the balance of his 
indebtedness in rospect of this engine. The plaintiff contends 
that Haering’s simple contract debt and all the company’s rights 
in respect thereof, including its pro])erty in this engine, thereby 
liecamc merged in these specialties, and thus the company’s title 
to and property in the engine is extinguished. These mortgages 
shew on their face that they are taken merely by way of col
lateral security for Haering’s indebtedness, and they expressly 
provide that they shall not operate as a merger of the debt and 
that no lien or charge under or by virtue of any of the notes 
evidencing Haering’s liability shall be n any way affected thereby. 
Whatever change in the form and nature of Haering’s liability 
to the company may have been worked by these securities, as 
to which it is unnecessary to express an opinion, I am of the 
opinion tliat the company's right of property in and right to 
possession of this engine were in no manner affected thereby, and 
that the trial Judge was quite right in refusing to yield to the 
plaintiff’s contention to the contrary.

These are the only questions which appear to have been dis
cussed at the trial, but on the hearing of this appeal an argument 
arose out of certain facts which are disclosed by the evidence 
upon a point which seems to be covered by the notice of appeal.
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Of the $1,(100 paid by the plaintiff to Haering, he at onee paid 
the company $800, part of which was applied in satisfaction of 
his other indebtedness to the company and $487.19 was applied 
on the first of his notes given for this engine. It does not appear 
that the company then knew the source from which this money 
came. A couple of months later, however, Hae ring, at the solici
tation of one of the company's agents, gave to the company a 
mortgage on the Huber engine which he had taken in exchange 
from the plaintiff, and this agent then learned all the particulars 
of the deal between him and the plaintiff. The company shortly 
thereafter wrote Haering that it had been advised by this agent 
“that you recently sold an engine for which you gave the above 
numbered notes for a consideration of $1,(100 cash and a second
hand engine. You remitted this office $800 of this amount ; 
$312.81 was used to pay your repair account and the balance, 
$487.19, was applied on your note No. 27811, still leaving a balance 
on this note.” The letter then proceeds to state that the com
pany will not stand any such treatment and that it has given 
instructions to get the amount then past due on the engine, 
otherwise to stop the engine. The contention is tliat this course 
of dealing between the company and Haering with respect to 
the money and the engine acquired by him from the plaintiff, 
with knowledge of the fact that he acquired them in exchange 
for the company’s engine, amounts to a ratification by it of his 
dealing with the plaintiff or at any rate estops the company 
from now asserting its right against this engine under its con
ditional sale agreement with Haeiing.

Much os one would like to find a way for gi\ ing effect to his 
sympathy for a man who has been so shamefully treated as the 
plaint iff has I wen by Haering, I am unable to find any ground 
in law’ for helping him on this last remaining ground which appears 
to t>e open to him. Under what took place between him and 
Haering, the property in the Huber engine and in the $1,000 
passed to Haering. They W’ere legally his to do as he liked with. 
His sale or mortgage of the engine would have passed a good 
title in it to the purchaser or have created a valid charge upon 
it in favour of the mortgagee. It was liable to seizure by the 
sheriff under an execution against him. He was legally free to 
use the money as he saw fit. He, in fact, did so by keeping



35 D.L.R.] Dominion Law Reports. 581

$800 of it and remitting the rest to the company. That lie should ALTA, 
have exercised his undoubted rights in this respect by reducing 8. C. 
his liability to the company out of the money and giving it Wenboubne 
security upon the engine for what he still owed it instead of turn- v-

ing them over to some other creditor, as he might have done, can ----
not 1 think affect its title to the engine which Hacring agreed to W,Wl'J' 
buy from it, even though it knew that the money and engine were 
the proceeds of a disposition which Hacring had made of its engine.
It accepted from him what he had a legal right to give it. His 
deal with the plaintiff was in no sense dejieiulent upon its consent.
I mean as a term of the bargain, and it is not even suggested that 
this money was paid to it or that this security was given to it for 
the purpose of securing such consent. The deal with the plaintiff 
had l>cen absolutely closed before it received either money or 
security, and the plaintiff's position has lieen, in no manner, 
altered by its acceptance of them. I think that the fact is that the 
plaintiff and Hacring each depended on the other's honesty in the 
making and carrying out of this deal. Their written agreement 
provides “that each will defend any claims that may hereafter 
appear against the ownership of either plows or engines," which 
affords very strong ground for the belief that each of them was 
quite willing to trust in the integrity ami the financial ability of 
the other to protect the property which he took in the exchange 
from liens or encumbrances. Hacring was then a man of some 
apparent substance. • Resides this engine and plow, he seems to 
have had a lot of machinery around him ami to have been the 
registered owner of 480 acres of land, and I do not doubt tliat the 
plaintiff placed every confidence not only in his honesty but in 
his financial strength and so let this deal go through in this slip
shod manner. 1 think that his action was projierly dismissed.

It is equally clear to me that the judgment against him on the 
counterclaim cannot be disturUd. When the company’s agent 
demanded this engine from him in the spring of 1015 he refused to 
give it up and defied him to take it. He went further and commen
ced this action asserting his right to the engine as against the 
company and by the injunction which he obtained has secured to 
himself the possession of it for the past two years during which 
he has constantly made use of it against the company’s will.
There can be no question on these facts but that he has wrong-
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fully converted the engine to his own use when as is the case the 
company's ownership and right to possession of it is not open to 
dispute. The amount awarded as damages for the conversion, 
namely 83,400, is not seriously objected to and the evidence given 
of its value quite justifies it.

I would dismiss the appeal with costs. I think that the plain
tiff is entitled, if he so desires to have an account taken at his own 
expense1, of the company’s claim against Haering in respect of 
this engine and upon payment to it of the amount found due in 
respect thereof to have assigned to him any securities which the 
comiianv holds on that account. If he wants such an account 1 
think the reference shoukl l>e to the clerk at Calgary as the com
pany’s books and papers are no doubt at its head office here, and 
the reference can for that reason be more satisfactorily and less 
expensively carried on here. The formal judgment should pro
vide for this reference and the assignment of the securities upon 
payment, but the company will doubtless obviate the necessity 
for a reference by giving the plaintiff a frank and full statement of 
the account.

Mr. Clarke, at the close of the argument, thought that the 
company might be willing to assign to the plaintiff its mortgage 
on the Huber engine, and I sincerely hope that he may be able to 
induce it to do so.

Stuart, J.:—There is no evidence in this case from which it 
could lx? reasonably inferred that Atkinson told the plaintiff over 
the telephone that the engine in question had not been paid for. 
Atkinson says that some time or other, making no attempt to 
suggest a date at all, except that it was in the spring of 1913, 
someone telephoned from Taber and asked him if the Haering 
engine had been paid for, and that he told that person that it had 
not. Atkinson had no idea to whom he was talking, and makes 
no definite reference to time, so as to identify his conversation 
with the one spoken of by the pla ntiff. The trial Judge did not 
think tliat there was anything to shew that the plaintiff had been 
talking to Atkinson, or any person in authority and so he thought 
that the plaintiff had not made out an estoppel. Hut then if it 
was not shewn that the plaintiff was talking to Atkinson, it surely 
cannot be taken as shewn that Atkinson was talking to the plain
tiff. Many other people around Taber might have enquired over
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the telephone about the Haering engine, and in the absence of any 
reference to the date by Atkinson, it seems to me impossible to 
find—and indeed the trial Judge did not find—as a fact that 
Atkinson ever told the plaintiff that the engine was not paid for.

Neither is there anything in the judgment of the trial Judge 
which amounts to a finding that Haering told the plaintiff that 
the engine was not paid for. He makes no reference to that part 
of Haering’s evidence. Haering swore that the plaintiff asked him, 
while the deal was in negotiation, whether the engine had lieen 
paid for, that he told the plaintiff that it was not, but that the 
plaintiff never asked him how much was due uixm it. Obviously 
that was a delil>erate falsehood on the part of Haering. It is ex
pecting too much of our credulity to ask us to believe that an 
intelligent farmer in this country, who is seriously thinking of 
buying a certain machine and asks the proposed vendor if it is 
paid for and is told that it is not, would omit to ask how much 
was still due. Tliat he should be willing to assume a risk without 
evincing any curiosity as to the amount of it is to my mind in
credible and owing to Haering’s conduct generally and his reckless
ness in certain other parts of his evidence, I feel justified in abso
lutely dislielieving him. We must also either believe or dislx-lieve 
the plaintiff when he says he enquired about Haering's right to 
sell. If we believe it then it shews that he did want to get a good 
title. If we disbelieve it, then the evidence is eliminated from the 
case.

There is, therefore, nothing to shew that the plaintiff intended 
anything else than to acquire t he legal title to the engine. Whether 
he thought he was buying from Haering personally, or from the 
Case company, through Haering, as their agent, is, I think, im
material so far ns the question I am now' considering is concerned. 
Wliatever the truth about that is I am satisfied from the evidence 
that it was his intention, not to acquire a mere equitable interest 
in the machine, but to acquire the full legal title and ownership 
in it. He paid $1,600 good hard cash and gave up absolutely 
another engine, said to be worth $2,(MK) for it. I think the dealing 
between Haering and the plaintiff was made upon both sides upon 
that understanding. Haering, no doubt, was acting fraudulently 
in making such a bargain, but I have also no doubt that tliat was 
the bargain. Reference is made to a clause in the written agree-
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ment, but I am unable to see how this alters the situation in the 
slightest degree. Haering agreed “to give hi» 32 H.P. Case engine 

. . . in exchange for the following property of” Wenlwurne’s. 
It is added that “It is mutually agreed with both parties, that 
each will defend any claim that may hereafter appear against the 
ownership of either plows or engines.”

I cannot make out of this last clause anything more than a 
guarantee of title, such as the law imposes upon a vendor of a 
specific chattel in any case. It is certainly a new proposition to 
me, to hear it contended that the insertion of a promise in a bill 
of sale by the vendor to protect his vendee in his title should be 
treated as evidence that a good legal title was not intended to lx* 
given. It is evidence, of course, that the question of title was 
thought of, but surely not that the actual passing of title was not 
expected by the vendee to be taking place.

There is, therefore, no doubt in my mind that Haering obtained 
the $1,600 cash and the Hulx*r engine from the plaintiff by false 
pretences, by pretending to sell him the full title to the Case 
engine at a time when he knew he had no right to do so.

The rights of a vendor who has been induced to part with his 
property by false pretences are discussed in Benjamin on Sale, 
5th ed., pp. 458-460. The legal property passes, but as long as no 
innocent third party has acquired rights in the property the vendor 
has a right to rescind and demand back his property.

Here the plaintiff Wenbourne was defrauded of his $1,600 and 
his Huber engine. These, he is not now seeking to recover. In 
this action he has endeavoured to maintain that he was not 
defrauded, but that he got a good title to the Case engine.

But in this action and by the judgment given below, at least, 
it has Iwen shewn that he did not get a good title, tliat Haering 
had no right to sell him the Case engine. If this judgment stands 
he knows now, at least, that he was defrauded. Indeed, except 
for the action of the defendants in keeping his $800 and his Huber 
engine there is no doubt that, for the reasons given by my brother 
Walsh, the j udgment below ought to stand. The trial J udge found 
that the transaction was between Haering personally and the 
plaintiff. I agree entirely with that finding. There was no pre
tence or suggestion of agency» Haering pretended to be selling 
his own property and to be giving a good title to it and so defrauded
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the plaintiff. I also accept the trial Judge’s view that the evidence 
is not sufficient to shew that any officer of the defendant company 
told the plaintiff that Haering had a right to sell. I also think 
there is nothing in the contention as to a merger.

It is unfortunate that the plaintiff brought an action wherein 
he endeavoured to prove his title to the Case engine on the grounds 
taken. He would have got along better if lie had endeavoured to 
establish his title to the Huber engine.

But there is still, if we disregard the form of the pleadings, 
much to be said in the plaintiff's favour. It is true the defendants 
did not at first know where the $800 which Haering paid them 
had come from. But they soon learned. Mumford, indeed, 
ventured to assert, that when, on behalf of the company, he 
made the affidavit of bona fides for the chattel mortgage on the 
Huber engine he did not know where or how Haering had obtained 
it. 1 am inclined to think he did then know, but at any rate he 
very soon learned. More than that he very soon learned tliat the 
plaintiff who had paid the $1,000 to Haering and had given him 
also the Huber engine claimed to have got and honestly thought 
he had got a good and complete title. It was some time liefore 
September 22, 1913, at any rate, that the defendant company 
knew that the plaintiff thought he had got a complete title, Ixi- 
cause that is the only inference to l)e drawn from the letter of 
that date. Indeed, I think, that as soon as the defendant company 
learned what had been given for their engine they, knowing how 
large a sum they still had against it, must have known also perfect
ly well tliat the purchaser was not assuming the large debt due to 
them. Mumford admitted that the knowledge came to him event
ually, that the plaintiff had paid in full for the engine.

And yet the defendant company kept the $800 and the chattel 
mortgage on the Huber engine, knowing all this in the summer of 
1913, and never said a word to Wenbourne about the matter till 
the spring of 1914. And even then they made no attempt to 
assert their rights. Mumford said he just went out to see what 
shape the engine was in. He told Wenlxmme that they intended 
to repossess the engine, but they never attempted to do so until 
February 24, 1915.

So they retained the $800 which they had got out of the $1,600 
which they knew Haering had got from Wenljoume and retained
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it long after they must liave known that lie must have got it by 
fraud and they retained their chattel mortgage on the Huber 
engine which they must have known he liad got in the same way. 
Their motto evidently was “ What we have, we hold.”

They made no offer to return the $800 and the Huber engine 
before attempting to seise the Case engine out of Wenbourne’s 
]x)88cssion. The defendant company were not innocent purchasers 
for value in respect of the money and the engine they got from 
Haering. They gave nothing at the time for these two pieces of 
property. They took them from a man who owed them some 
money, but they gave up no other property or security for them, 
they merely got more security. When they discovered, as they 
did, that the i>erson from whom they obtained them luul got them 
by fraud they held on to them. They made no communication 
to the party defrauded. They clung to the proceeds of the fraud 
knowing them to be such and they still ding to them with tliat 
knowledge.

By returning the $800 and the Huber engine at once they 
would not havel>een prejudiced in the least—they would have been 
just where they were Ixiore and they were at all times in a position 
to repossess the Case engine.

This is more than ratifying a pretended agency. It is assoc
iating themselves with Haering in the fraud and asking the Court 
to condone and approve of it. Associating themselves with Haer
ing in this way I think they must associate themselves with him 
altogether and take the responsibility for his actions and stand in 
his shoes.

In these circumstances I would allow7 the apical without costs 
and give the plaintiff judgment for a jierpetual injunction as 
claimant without costs and would dismiss the counterclaim with 
costs.

Beck, J.:—I think on the evidence that Haering committed 
fraud upon Wenbourne; that Wenlxmrnc was made to understand 
that Haering was the owner, without encumbrance, of the Case 
machine, and therefore that he was fraudulently induced to part 
with his Hut>er engine. He was therefore entitled to rescind the 
bargain. Codd representing the defendant company had full 
knowledge of this fact. His knowledge was the knowledge of the 
defendant company. With this knowledge he dealt with Haering
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in such a way as to prevent, if his dealings stood, Wenbourne from 
taking steps to set aside the transaction with Hacring at a time 
when, it would seem, Haering was financially good. By this 
action the defendant company it seems to me precluded themselves 
from enforcing their claim against Haering to the prejudice of 
Wenbourne.

I think the appeal should be allowed. Appeal dismissed.

McILROY v. KOBOLD.
Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron and Haggart, 

JJ.A. June 25, 1917.

Automobiles (§ III C—310)—Liability of owner—Negligence or wil
ful ACT OF DRIVER.

The owner of a motor car driven by his daughter is not liable under the 
Manitoba Statute, 5 Geo. V. ch. 41, sec. 63n, for injury thereby, unless 
the injury was caused by the negligent or wilful act of the driver.

Appeal by defendant from a judgment of Mathers, C.J.K.B., 
awarding plaintiff damages in an action for personal injuries 
sustained in a collision with a motor car owned by defendant. 
Reversed.

IT. //. Trueman, K.C., for defendant, appellant.
T../. Murray, for plaintiff, respondent.
The judgment of the Court was delivered by 
Howell, C.J.M.:—The plaintiff while riding a bicycle was 

struck down on the street by a motor owned by the defendant 
Herman Kobold, but operated at the time by, and occupied by, 
his daughter the defendant Rita Kobold.

It is claimed that both defendants are liable under sec. 03a 
of 5 Geo. V. ch. 41, which is as follows:—

In all cases when any loss, damage or injury is caused to any jwreon 
by a motor vehicle, the person driving it at the time shall be liable for such loss, 
damage or injury, if it was caused by his negligence or wilful act, and the owner 
thereof shall also be liable to the same extent as the driver unless at the time 
of the injury the motor vehicle had been stolen from him or otherwise wrong
fully taken out of his |>ossession or out of the possession of any person 
entrusted by him with the care thereof.

The action was tried by a jury and there was evidence given 
on both sides as to the cause of the accident.

The following questions were left to the jury:—1. Q. Was the 
plaintiff guilty of negligence? 2. Q. If so, in what did his negli
gence consist? 3. Q. If the plaintiff was guilty of negligence, 
could Miss Kobold, notwithstanding the plaintiff’s negligence, 
by the exercise of reasonable care, have avoided the accident?
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4. Q. Whose negligence caused the accident? 5. Q. At what sum 
do you assess the plaintiff’s damages?

Q. 1 was answered in the negative; Q. 5 was answered, $1,114.50 
and no answer was given to any of the other questions.

Upon this the Chief Justice entered judgment for the plain
tiff for $1,114.50.

Under the clause above set out the owner can only be liable if 
the injury was caused by the negligence or wilful act of the driver. 
The case being tried by a jury, all facts to justify the entry of 
judgment by the Judge must l»e found by the jury. The judg
ment entered must be the logical conclusion from the pleadings 
and the facts found by the jury. The accident or the damage to 
the plaintiff might have arisen from many causes; there could be 
but one cause which would make the owner liable.

I have not considered what construction should be put on 
sec. 03 in the original Act. It is sufficient to say that the jury 
have not found that the injury was caused by the negligence or 
wilful act of the driver of the motor.

Under the circumstances there should be a new trial.
The costs of the trial and of this appeal to be costs in the cause 

to the defendants. New trial ordered.

KITTLES v. COLONIAL ASSURANCE Co.
Manitoba Court of Appeal, Howell, C.J.M., Perdue, Cameron and Haggart, JJ.A. 

May £, 1917.

Companies (§ VII B—370)— Extraterritorial powers as to doing Busi
ness-Insurance.

A company incorporated for the purpose of carrying on the business 
of insurance has general power to do business and effect policies outside 
of the province of incorporation; a recital in the preamble of the Act 
of incor]Hiration as to the pur|x)se of carrying on the business "within 
the province” is no limitation upon its general powers.

[Bonanza Creek case, 20 D.L.lt. 273, [1910] 1 A.C. 500, followed. See 
Montrcal-Canada Fire Ins. Co. v. National Trust Co., 35 D.L.R. 445.J

Statement. Appeal by defendant from a judgment in an action on an 
insurance policy. Affirmed.

W. L. McLaws, for appellant ; J. P. Foley, K.C., for respondent. 
The judgment of the Court was delivered by 

Howell,c.j.M. Howell, C.J.M.:—The defendant was incorporated by an Act 
of the local legislature as an insurance company (52 Viet. ch. 53 
(1889) ). The first section of the Act states that the shareholders 
“shall be and are hereby created, constituted and declared to be 
a body corporate and politic under the name of the Manitoba
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Insurance Association.” This name was afterwards duly changed 
to that of the defendant.

Sec. 2 declares that the chief place of business of the com
pany shall be in the City of Winnipeg, in the Province of Manitoba. 

See. 3 of the Act is as follows:—
The company shall have power and authority to make and effect contracts 

of insurance or re-insurance with any iierson or persons, bodies politic or 
corporate, against any loss or damage by fire, lightning, tornado, cyclone, 
hurricane or hail storm on any houses, stores or other buildings whatsoever, 
and on any goods, chattels or personal property whatsoever.

And also to make and effect contracts of insurance and re-insurance with 
any person or persons, body politic or corporate, against loss or damage of or 
to ships, boats, vessels, steamboats or other craft, or against any hiss or 
damage of or to the cargoes or property conveyed in, or upon such ships, 
boats, vessels, steamboats or other craft, and the freight due or to grow due 
in respect thereof, or on any timber or other property of any description con
vey «1 in any manner U|khi all or any of such ships, boats, vessels, steamboats 
or other craft, or on any railway or stored in any warehouse or railway station; 
and generally to do all matters and things relating to or connected with 
marine insurance or re-insurance.

And also to make ami effect contracts of insurance and re-insurance there
of wit h any person or persons, body politic or corporate, against loss or damage 
by death, disease or accident to horses, cattle and all kinds of live stock

And such contracts to be for such time or times, and for such premiums 
or considerations, and under such modifications and restrictions, and upon 
such conditions as may l>e bargained or agreed u|x>n, or set forth by and lie- 
tween the company ami such |>crson or j>ersons, body or bodies, politic or 
corporate.

And to cause themselves to be re-insured against any loss or risk they 
may have incurred in the course of their business, and gem-rally to do and 
perform all other necessary matters and things connected with and proper to 
promote those objects. *

And all policies or contracts of insurance issued or entered into by the 
said company shall be under the seal of the said company, and shall be signed 
by the president or vice-president, or a director, and countersigned by the 
manager or otherwise as may l>e directed by the by-laws, rules and regulations 
of the company in cast- of the absence of any of the said parties, and any moneys 
payable for any loss or damage thereunder shall by the tenus of the policy 
or contract be made payable within the Province of Manitoba, and such 
policies or contracts, being so scaled, signed ami countersigned, shall lie deemed 
valid and binding according to the tenor and meaning thereof.

If insurance business on boats and vessels and marine insur
ance generally was intended, then it must be that vessels on the 
Red River running into the United States, and those on the Sas
katchewan River running into the Province of Saskatchewan, 
were contemplated as matters of insurance by the legislature. 

There is no limitation as to the locality of the property to
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be insured, but the policy of insurance is to be made payable in 
Manitoba.

If a man having property in Saskatchewan or Dakota applied 
to the company for insurance and a policy was issued in his favour 
here and was made payable here, it does seem to me that all this 
wou d merely be doing business here within the terms of the 
statute. *In the Bonanza Creek case, 26 D.L.R. 273, [1916] 1 A.C. 
566, the company was limited to mining, and to mine in Yukon 
required them to operate and carry on business there. It seems 
to me the defendant company might issue a policy here to cover 
a loss by fire on a building in Dawson City and still only be 
doing business here.

However, this aspect of the case need not be followed further, 
for by 7 Geo. V. ch. 12 it is enacted as follows:

1. Every corporation or company heretofore or hereafter created . . . 
shall unless otherwise expressly declared in the Act or instrument creating it, 
have and be deemed to have had, from its creation, the capacity of a natural 
person to exercise its powers beyond the boundaries of the province to the 
extent to which the laws in force, where such powers are sought to be exercised 
permit, and to accept extra-provincial powers and rights and shall, unless 
otherwise expressly declared in the Act or instrument creating it, have and be 
deemed to have had, from its creation, the general capacity which the common 
law ordinarily attaches to corporations incorporated by Royal charter under 
the great seal.

The company thereby acquired the capacity of a natural person 
(if it did not previously have it) and all the rights of a common 
law corporation. They could go to the Yukon like the Ontario 
company and take out a company license as the Ontario com
pany in the Bonanza case did, and start into insurance business. 
If no license is required, then, being a natural person, by the 
comity law they could do business there and have the benefit of 
the Courts there.

I have assumed that the local legislature liad the power to 
vest in the company the powers which the Sovereign has in incor
porating common law companies, and this is supported by the 
language of Lord Haldane in the Bonanza case, 26 D.L.R. 273, 
at 285, where he states his views as follows:—

The words "legislation in relation to the incorporation of companies with 
provincial objects” do not preclude the province from keeping alive the power 
of the executive to incorporate by charter in a fashion which confers a general 
capacity analogous to that of a natural person. Nor do they appear to pre
clude the province from legislating so as to create, by or by virtue of statute, 
a corporation with this general capacity.
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Again, in Pou’ell v. Apollo Candle Co., 10 App. Cas. 282, at 
290, in discussing the [lowers of provincial legislatures, the law 
is stated as follows: “Within these limits of subjects and areas 
the local legislature is supreme and has the same authority as 
the Imperial Parliament." Such a legislature would have power 
to enact that a company incorporated for provincial purposes 
should have the capacity of a natural person, and if the Lieutenant- 
Governor, in the name of the Sovereign, could give them power 
to accept extra-provincial powers and could give the rights which 
common law companies possess, it seems to me the legislature 
could give that power also.

The company insured property in the State of Georgia, in 
the United States of America, and got their pay for it and issued 
a policy of insurance to the owner, who lives there. By the terms 
of the policy the loss is payable in Manitoba. The company's 
place of business is in Manitoba, but by correspondence risks arc 
canvassed for and procured outside. The policy in question was 
duly executed here except bare delivery, which was intrusted to 
an agent in Chicago, who duly countersigned it and handed it 
over to the insured.

There is nothing in the evidence or admissions to shew that 
a company having the powers of a common law company required 
a license or other authority to carry on the business which this 
company did in this transaction in the United States, and, 
assuming that this transaction was really doing business outside 
Manitoba, it seems clear that this company by the law of comity 
of nations could do business there.
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In the ease of C.P.It. Co. v. Ottawa Fire, 39 Can. S.C.R. 405, 
451, the Supreme Court held that a policy of insurance issued 
by an Ontario insurance company incorporated in the same way 
as the company in the Bonanza Creek case upon property in the 
State of Maine, in the United States, was binding upon the com
pany. In tliat case no license or permit was taken out in that 
State in any way authorising the company to insure property in 
that State. In giving judgment, Duff, J., thought that the 
province had power to grant extra-provincial trading capacity to 
such companies.

In the preamble to the defendant's Act of Incorporation it is 
recited that whereas various persons have prayed to be incor-



592 Dominion Law Reports. 135 DXJt.

MAN.

C. A.

Colonial
Assurance

Co.
Howell. CJ.M

ONT.

8.C.

Statement.

Meredith,C.J.O.

porated “as a company for the purpose of carrying on the busi
ness of fire, marine and live stock insurance in all its various 
modes and branches within this province,” and then follows the 
clauses of the Act set forth.

It seems to me that these words in the recital do not in any 
way modify the wide and full jxiwers granted in the Act, but, 
in any event, they are not such express declarations and limita
tions as would prevent the enabling Act of 7 Geo. V. above set 
forth from applying to the defendant company.

The appeal is dismissed with costs. Appeal dismissed.

MEREDITH v. PEER.
Ontario Supreme Court, Meredith, C.J.O., Magee, Hodgins, and Ferguson, JJ.A.

April S, 1917.

Negligence (§ IC—37)—Ice falling from roof—Remedy—Damages— 
Injunction.

There* is a duty, apart from any obligation imposed by a municipal 
by-law, upon the owner or occupant of a building the roof of which is so 
constructed that from natural causes the snow or ice which falls or collects 
upon it will naturally and probably slide from the roof, to take all reason
able means to prevent the snow or ice from falling upon the adjoining 
property, or an adjoining highway, and causing damage to persons or 
property there; a failure to adopt such means of prevention will render 
him liable in damages for an injury caused thereby, but the ease is not 
one for an injunction.

Appeal by the defendants from the judgment of Denton, 

Jun. Co. C.J., in favour of the plaintiff, in an action brought 
in the County Court of the County of York, to recover damages 
and for an injunction in respect of injury and loss suffered by 
the plaintiff owing to the fall from the roof of the defendants' 
house, adjacent to the house and land of the plaintiff, of snow 
and ice which had been permitted to accumulate upon the roof, 
and by reason of slates falling or being blown from the roof of 
the defendants’ house. Varied.

M. H. Ludwig, K.C., for appellants; Shirley Denison, K.C., 
for plaintiff, respondent.

The judgment of the Court was read by 
Meredith, C.J.O.:—This is an appeal by the defendants from 

the judgment of the County Court of the County of York, dated 
the 31st October, 1916, which was directed to be entered by His 
Honour Judge Denton, after the trial of the action before him 
sitting without a jury on the 16th day of that month.

This case raises a very important question as to the liability
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of a land-owner to his neighbour for injuries sustained by him 
owing to the fall from the roof of the land-owner's building of 
snow and ice which had been permitted to accumulate there; 
and there is a dearth of English or Canadian authority bearing 
directly on the question.

Before dealing with the legal aspect of the case, it will be 
convenient to consider the facts as developed in the evidence and 
as found by the trial Judge.

The parties are owners of adjoining properties in Toronto, 
upon which are erected dwelling-houses.

The appellants’ house was erected first, and it is built close 
up to the dividing line between the two properties; and, when 
the respondent's house was afterwards erected, a space of alxnit 
2 feet (i inches was left between the wall of it and the dividing 
line, which was used as a passage-way to the rear of the house.

There was nothing unusual in the mode of construction of 
the roof of the appellants’ house, but it was a slate roof and 
somewhat steep, and the probable consilience of the falling of 
the snow upon it would lie that it and any ice that might have 
formed there, owing to the melting of the snow, would slide from 
the roof and fall upon the respondent’s property.

There were during the month of February, 1915, several very 
heavy snow-falls, and the snow and ice which had accumulated 
upon the roof slid from the roof of the appellants’ house and caused 
the injury of which the respondent complains, which was the 
smashing of his sun-room and the blocking up of the passage
way which led to the rear of his house. A clajm is also made for 
injuries caused by slates falling or being blown from the roof 
of the appellants' house.

Neither of the parties appears to have apprehended danger 
from the accumulation of the snow on the roof of the appellants’ 
house, and no steps were taken by the appellants to remove it 
or by the respondent to guard against injury to his property if 
it should fall.

The case for the respondent is rested upon two grounds: (1) 
that there was an absolute duty resting upon the appellants 
to prevent the snow and ice from falling on to his property; or 
(2) that the appellants were guilty of negligence in not adopting 
adequatû means to prevent that from happening, when the
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probable consequences of the snow and ice falling would be to 
cause injury to the respondent’s property.

I have been unable to find any reported English or Canadian 
case in which the question presented for decision in the case at 
bar has arisen. There are, however, some American cases, and 
cases both in Ontario and in the United States, in which the ques
tion of the liability of the owner or occupant of a building abutting 
on a highway for injuries caused to persons lawfully using it 
by snow or ice which had accumulated on the roof of the building 
falling into the highway has arisen; but the cases are conflicting.

In Massachusetts, the rights of a traveller on the highway 
are held to be the same as if he owned the soil in fee simple, and 
the liability for injuries sustained by a traveller in consequence 
of snow or ice falling from the roof of a building abutting on the 
highway is held to depend on the same rules and is to be decided 
on the same principles as if it raised a question between adjoining 
proprietors in which the lands or buildings of one were injured 
by the manner in which the other had seen fit to occupy or use 
his own lands and buildings: Shipley v. Fifty Associates (1869-70), 
101 Mass. 251, 253, 106 Mass. 194, 197. It was held in that 
case that, by maintaining a building with a roof constructed so 
that snow and ice collecting on it from natural causes will naturally 
and proliably fall into the adjoining highway, the owner of the 
building is liable, without other proof of negligence, to a person 
injured by such a fall upon him while travelling on the highway 
with due care.

In Bellows v. Sackett (1853), 15 Barb. (N.Y.) 96, the 
eaves of the defendant’s building came within about two feet of 
a dwelling-house erected by the plaintiff upon his adjacent lot, 
and, owing to a want of suitable repairs to the gutter of the defend
ant’s building, the water from his roof fell between the two build
ings—it was assumed for the purpose of the decision on his own 
land—and by percolation found its way into the plaintiff’s cellar 
through the wall to the injury of tho wall and the lower timbers 
of his house. The plaintiff recovered, apparently on the ground 
that, “owing to a want of suitable repairs, the water falling upon 
an area of 25 feet by 13, is collected at a single point and precipi
tated in an unnatural and unusual quantity and manner so near 
the plaintiff’s premises as necessarily to cause him an injury” 
(p. 102).
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In a later New York case, Walsh v. Mead (1876), 15 N.Y. ONT, 
S.C. (8 Hun) 387, it was held that, where the roof of a building, 8. C. 
in a large city, is so constructed as to render the snow falling Meredith 
upon it liable to be precipitated upon the sidewalk, and there
is no adequate guard at the edge to retain it, it is, in judgment -----
of law, a nuisance; for it imperils the safety of persons passing M,"d,lhC,° 
below it in the lawful use of the streot upon which it fronts.

In Garland v. Tourne, 55 N.H. 55, it was said by Ladd, J.
(pp. 58, 59) : “ If a man must, at all hazards, keep upon his 
own premises the snow which is arrested in its natural fall to the 
earth by the roof of his house, it seems to me some very incon
venient, not to say ubsurd, consequences may follow. We all 
know that in this climate a heavy fall of snow is not unfrequently 
followed immediately by wind; and, when that happens, it is a 
proliable if not an inevitable consequence that the snow, which 
has been arrested in its natural full, and accumulated on roofs, 
will be carried off and deposited by the wind in a different place 
from where it would have finally rested but for the roof;—hence, 
in very many instances, the act of the land-owner in maintaining 
his building, concurring with the natural operation of the elements, 
will cast upon the premises of an adjoining proprietor enow with 
which, otherwise, such adjoining proprietor would not have liccn 
annoyed, incumbered, or damaged. I do not we why such a 
doctrine, if carried to its logical results and strictly applied, 
would not practically prevent the building of cities. I think the 
injury which results in such a way, from a customary and reason
able use by the land-owner of his property, he using due care 
(which would doubtless be a very high degree of care) to guard 
against damage to his neighbour, docs not furnish a legal cause 
of action, but must be regarded as damnum absque injuria."
Cushing, C.J., expressed the opinion (p. 60) that the defendant 
was not liable unless there had been a want of due care; and 
Foster, C.J.C.C., agreed that in the absence of negligence the 
defendant was not liable. Ladd, J., thought that “it was the 
general duty of the defendant to prevent the sliding of snow and 
ice from her roof upon the sidewalk ; she was bound to guard against 
such a result by the exercise of due and proper care" (p. 56); 
and he also said that he supposed “the fact that ice slid from the 
roof upon the sidewalk on this particular occasion is evidence 
to be considered on the general question of the defendant’s
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negligence;” and lit* added, “I see no reason why the jury might 
not legally find negligence from that circumstance alone, if 
unexplained” (ib.)

In Underwood v. Waldron, 33 Mich. 232, the question was 
as to the liability of the defendants for injury caused to the plain
tiff’s building by water flowing from the defendants’ roof against 
it. The judgment of the Court was delivered by Cooley, C.J., 
who, referring to Fletcher v. Hylands (1886), L.R. 1 Ex. 265, 
Hylands v. Fletcher (1868), L.R. 3 ILL. 330, said there was in 
that ease some strong language “as to the duty of one man 
to protect another against water flowing from his reservoir;” 
but the case had no analogy to the case he was considering in 
its facts, ami that the governing principle should perhaps lie 
different; and he went on to say that the injury “in that case 
was from the bursting of a reservoir into which defendant 
had gathered water on his grounds; and it was thought that 
under the jxxHiliar circumstances, which wmmI not here lx* men
tioned, the party should, at his peril, have kept the water from 
inflicting injury to his neighliours. That was an exceptional 
ease, but this was the ordinary ease. Here are adjoining pro
prietors in a town, mutually improving their projxuty with build
ings. This is their right, and the policy of the law favours it. 
Neither of them is under obligation to permit his lot to remain 
vacant, lx*cauHo putting up a building will possibly throw water 
upon his ncighlxiur. The respective duties of the parties to each 
other are those which the requirements of good neighlxmrhood 
in such a town would impose. Each must so use his own as not 
to injure his neightxmr. But this means only that he shall 
use all due care and prudence to protect his neighbour; not that 
he shall at all events and under all circumstances protect him. 
Any injury that may result, notwithstanding the observance 
of proper caution, must lx* deemed incident to the ownership 
of town property, and can give no right of action. Undoubtedly 
the defendants were txmnd to put proper eaves-troughs or gutters 
upon their building, and to keep them in proper order, if the 
neglect to do so would lx> likely to injure the plaintiff. But if 
they did this, and were guilty of no negligence in that regard, 
the plaintiff can have no legal complaint against them. Injuries 
from extraordinary or accidental circumstances for which no
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one is in fault, must l>c left to lx* Ixmie by those on whom they 
fall” (pp. 238-0).

Underwood v. Waldron was followed in llarry v. Severen 
Peterson (1882), 48 Mich. 203, and it was there held that damages 
cannot Is? recovered on account of water dripping from a house 
on adjacent premises without proof that it was caused by some 
neglect of dut y on the part of the house-owner.

The English case of Hurd man v. North Pastern R.W. Co. 
(1878), 3 C.P.D. 108, may also In* referred to. That was the 
case of the surface of the defendants’ land having lmen artificially 
raised by earth plaml on it, in consequence of which rain-water 
which fell on the defendant s’ land made its way through the defend
ants' wall into the adjoining house of the plaintiff and caused 
substantial damage, and it was held that the defendants were 
liable. Delivering the judgment of the Court, Cotton, L.J., 
said (p. 173): “The heap or mound on the defendants' land must, 
in our opinion, lm considered as an artificial work. Every occupier 
of land is entitled to the reasonable enjoyment thereof. This is 
a natural right of property, and it is well established that an occu
pier of land may protect himself by action against any one who 
allows any filth or any other noxious thing produced by him on 
his own land to interfere with this enjoyment. We are further 
of opinion that . . . if any one by artificial erection on his 
own land causes water, even though arising from natural rain-fall 
only, to pass into his neightxnir's land, and thus substantially 
to interfere with his enjoyment, he will lm liable to an action at 
the suit of him who is so injured.” The question in this case 
arose ujxm demurrer to the statement of claim, and the nature 
of the artificial work does not apj>ear, but it is prol>ablc that it was 
a railway emliankmcnt.

If a dwelling-house is an artificial work, within the meaning 
of this case, it would seem to follow that, where snow or ice 
accumulate on the roof of the building and fall from it on to a 
neightxnir’s property, causing damage, the owner or occupant 
of the building is liable for the danuige so done.

The climatic conditions of Ontario arc such as to make such 
an obligation very onerous; and it seems reasonable that in this 
country the obligation should be limited to providing reasonably 
sufficient moans to guard against ice or snow falling from the 
roof.
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The Ontario cases leave the law in a state of some uncertainty.
Lazarus v. City of Toronto (1859), 19 U.C.R. 1, was the case of 

an action to recover damages sustained by a pedestrian owing to the 
fall of snow from a house which abutted on the highway on which 
he was walking; and it was held that, in the absence of evidence of 
fault or negligent construction of the house or roof, or of a munici
pal by-law requiring the owners of buildings to remove the snow 
from the roofs, there was no liability either against the owner or 
the tenant of the building. In stating his opinion, Robinson, 
C.J., said (p. 13): “The Municipal Act 22 Viet. ch. 99, sec. 290, 
sub-sec. 12, provides that the municipal council of every city 
may pass by-laws for compelling persons to remove the snow from 
the roofs of the premises owned or occupied by them. It was not 
shewn that any by-law had been made by the Corporation of 
Toronto, and that the defendants had infringed it, and I do not 
see in the evidence such proof of negligence as should render the 
owner or occupier of the house from which the snow fell liable 
to an action. What occurred here was such an accident as may 
occasionally happen and be attended with serious results, but I 
do not think that in the absence of any public regulation on the 
subject people are compelled to keep the roofs of their houses 
clear of snow, or to detain the snow on the roofs so that the snow 
cannot slide from them into the street. There may be in a par
ticular case something so evidently faulty in the construction of 
a roof as to make it more likely to occasion accident from this 
cause than roofs in general are, but I do not see any proof that 
such was the case here.” Burns, J., said (p. 17): “I know of 
no obligation imposed at common law, where people use their 
property in a manner similar to all others, to do any act to guard 
other persons against the acts of nature. This count assumes, 
from the fact of snow having fallen from the roof, and the plaintiff 
having sustained a severe and serious injury, that it was the duty 
of the defendants to have removed the snow from the roof of the 
house.”

Skelton v. Thompton (1883), 3 O.R. 11, was the case of an 
injury sustained by a pedestrian owing to her having slipped 
upon ice which had formed there from the freeling of water 
that had been brought down from the roof of the defendants’ 
house by mea..s of a down-pipe; and it was held that, in the absence
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of evidence that the defendants knew or ought reasonably to OWTt
have known that the ice had formed there, the defendants were S.C.
not liable. Hagarty, C.J. (p. 14), referring to the head-note in Meredith 
Shipley v. Fifty Associates, 101 Mass. 251, which is as follows,
“ For an injury resulting from the sliding of a mass of ice and snow ----
, , " , , • « Meredith.C.J.0from a roof upon a person travelling with due care m a highway, 
the owner of the building is liable, if the roof was subject to his 
use and control and he suffered the ice and snow to remain there 
for an unusual and unreasonable time after he had notice of 
its accumulation and might have removed it,” said: ‘‘This seems 
reasonable enough. When the owner knows that ice or snow 
is accumulated on a sloping roof, liable of course-, at any change 
of atmosphere or otherwise, to fall into the public street, he may 
properly be held responsible, if in reasonable time he do not take 
steps to prevent injury to passers by.” Armour, J., dissented, 
being of opinion (pp. 16, 17) that “the pipe and spout were wrong
fully upon the street and were kept there wrongfully by the 
defendants, and the conducting of the water from the roof of 
their building on to the street was a wrongful act on their part, 
and ice formed thereby being the natural, certain, and to them 
well-known result of their wrongful acts, they wore just as much 
responsible for the obstruction so formed as they would have 
been if they had carted ice from the bay and placed it there.”

In Landreville v. Gouin, 6 O.R. 455, Lazarus v. City of Toronto 
was commented on and distinguished. The action was for injuries 
sustained by a pedestrian being struck by snow and ice which 
fell from the roof of a building owned by the defendant which 
eloped towards the street and was covered with tin, and there was 
evidence that the defendant had been notified half an hour before 
the accident that there was danger of the ice and snow falling 
from the roof. Cameron, C.J., was of opinion that the Lazarus 
case did not preclude the Court from leaving the question of 
negligence to the jury, and pointed out that there was in the notice 
that had been given to the defendant an element of negligence 
that there was not in that case. Skelton v. Thompson was also 
distinguished upon the ground that “the principle on which” 
it “was decided was, that the act complained of was not the 
causa causons, and that, without neglect or unreasonable delay 
in removing ice formed upon the sidewalk by reason of water 
flowing in a harmless way on to the sidewalk from the watcr-epout
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OWT* of a house and then freezing, the owner was not liable for an
8. C. injury to a ix-rson slipping upon the iee so formed, whereby he

Meredith sustained injury" (p. 401). The Chief Justice also said (pp.
Peer 461-2) : “1 presume if the defendant had had a cart-load of snow
----  and ice placed upon his roof, and it had fallen, he could not avoid

responsibility to any one using the highway injured thereby, 
if it were found a negligent act to so place it. I do not then on 
principle see how he can avoid such responsibility when he con
structed his roof, or used the building with a roof so constructed 
by others, so as to eauso the snow to slide and pack and overhang 
the highway, or to lx- precipitated thereon, when he has had 
reasonable notice of the dangerous condition of his roof from the 
snow and ice accumulated there.” Rose, J., concurred in granting 
a new trial, though he could not see, if, as he thought had lieen 
decided in the iMZarus case, “there is no common law duty cast 
upon the defendant to ‘keep the roof of his house clear of snow, 
or to detain the snow on the roof, so that the snow on the roof 
cannot slide from it into the street,' and no statutory obligation 
of which the plaintiff desires to avail himself, the mere giving of 
notice to do that which, as against the plaintiff, it was not his 
duty to do, can give a cause of action to the plaintiff” (p. 466).

In Roberts v. Mitchell (1894), 21 A.R. 433, 439, Maclennan, 
J.A., referring to cases which illustrate the duty of a land-owner 
in respect of his neighbour’s land, mentioned as one of them that 
“he may not shed the water from hie roof upon his neighbour's 
land.”

After giving the question for decision my best consideration, 
my conclusion is, that the owner or occupant of a building, the 
roof of which is so constructed that from natural causes the snow 
or ice which falls or collects upon it will naturally and probably 
slide from the roof, is bound, apart from any obligation imposed 
upon him by a municipal by-law, to take all reasonable means to 
prevent the snow or ice from falling upon the adjoining property 
or an adjoining highway and causing damage to person or property 
there, and that that is the extent of the obligation which the law 
imposes upon him.

There is no express finding by the learned Judge of the County 
Court that the appellants were guilty of negligence, but the 
judgment appears to be tiased on the theory that they were under
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an absolute duty to prevent the snow and ice from falling upon 
the respondent’s land.

The proper conclusion, however, upon the evidence, is, I 
think, that the appellants, if they did not know, ought to have 
known, that the natural and probable consequence of the snow 
and ice accumulating ujam the roof of their house would lie that, 
unless some guard or other .means of preventing them from sliding 
from the roof upon the respondent’s land were provided, or unless 
the snow and ice were removed, they would so slide and fall; 
that there was no difficulty in adopting one or other or l>oth of 
these means of prevention; and that the appellants were guilty 
of negligence in not adopting them, and an* liable for the conse
quences of their neglect.

The slates which fell from the roof on to the respondent’s 
land were, no doubt, brought down by the pressure of the snow 
and ice and the sliding of the mass; and for the consequences of 
their having fallen the apixdlants are equally answerable.

Although, in my opinion, the judgment is right as to the dam
ages awarded to tho respondent, the case was not one for an 
injunction; and I would vary the judgment by eliminating the 
provision as to the injunction which it contains, and 1 would make 
no order as to the costs of the appeal. Judgment below varied.
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DANIELS v. ACADIA FIRE INSURANCE Co. N. S.
A’ova Scotia Su {trente Court, Dr y sd ale, ./., ltitchic, E.J., and Harris and 8. C.

Chisholm, JJ. March 10, 1917.

Insurance (§ III E—80)—Misrepresentation as to title.
A lessor's covenant to convey does not give the lessee such an interest 

in the land as will warrant his representation that he is owner of the 
property when applying for insurance; his answer to that effect on the 
application amounts to a material misrepresentation which voids the 
policy.

Appeal from the judgment of Longley, J., dismissing with Statement, 
costs plaintiff’s action on a fire insurance policy issued by the 
defendant company. The ground upon which the judgment 
appealed against proceeded was misrepresentation as to the state 
of plaintiff’s title, a fact material to the risk undertaken under the 
policy. Affirmed.

W. E. Roscoe, K.C., for appellant ; IV. A. Henry, K.C., for 
respondent.

Dryhdale, J.:—This action is on a fire policy, issued by defen- no^ui*. J. 

dant company to the plaintiff, covering farm buildings on a farm
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at Dalhousie, in King’s County, viz., $450, on a dwelling house, and 
$250 on a liarn, such buildings being situated on a farm at Dalhousie 
aforesaid.

The action was tried before Longley, J., with a jury. That 
Judge directed judgment for the defendant company and this 
appeal is asserted against such direction.

It seems the farm and buildings thereon were owned by one 
Margaret Walsh, and that the plaintiff under an agreement with 
said Walsh, dated June 2, 1914, liecame the tenant of said farm 
for a term from July 1, 1914, to November 1, 1915. By a clause 
in the agreement creating the tenancy, there was a covenant by 
the lessor in words as follows.—

Aral the lessor covenants that if on or before November 1, 1915, the said 
lessee pays to the lessor the sum of $570 that the lessor will convey to the 
lessee all her right, title and interest in all the property and premises herein- 
bef-'re described by deed, saving and excepting the right to cut, sell and 
de1 r timber on the part and on behalf and for the benefit of the lessor as 
he inafter contained, which clause- or one similar thereto shall lie embodied 
in the said deed.

During the tenancy, viz., on December 2, 1914, plaintiff made 
application to defendant company for insurance on the buildings. 
This application is in writing and appears on pp. 31 to 34 of the 
printed case. By its terms the applicant was required to answer 
a series of questions as description of the premises and as I icing 
material to the risk, the whole forming a part of the contract of 
insurance and a warranty on the applicant’s part. One of such 
questions and the answer thereto, No. 9, is as follows: "What is 
your title to or interest in the property? Sole owner.”

The application on its face was made the Imsis of the company’s 
liability, and must be so considered. I am of the opinion the 
judgment below ought to be supported on the short ground that 
the said answer to question 9 in the application was untrue. The 
plaintiff had a tenant's interest which was insurable, but he was 
not presenting such an interest, and was not contracting with 
defendants in respect thereto. He was simply a tenant for a term, 
and under the facts disclosed never became anything more. It is 
true he had a covenant in his lease whereby he might acquire a 
title from his lessor provided he paid the lessor the sum of $570 
on or before November 1,1915, and time is made the essence of the 
agreement respecting this payment. At thetimeof the application 
for insurance he had not paid such moneys, or any part thereof, and it
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seems to me quite plain that his only interest in the farm or buildings 
at that time was that of a tenant. In fact, as the evidence establishes, 
he never became anything but a tenant at any time. Counsel for 
appellant strenuously argued that the eovenant alxive set out gave 
the plaintiff an interest in the land that justified him in calling 
himself “owner," relying particularly on certain English cases 
wherein a tenant was given an option to purchase during the lease, 
and wherein counsel contended it was established that a tenant 
with an option to purchase was to lx* considered as having equit
able ownership. An examination of such cases will show that in 
all such cases there was a definite agreement to sell and on the 
tenant exercising his option, a completed agreement to sell and 
purchase was effected. Whatever may be said alxmt such a 
tenant’s position this can, and must lie said, under the agreement 
in this lease plaintiff got nothing thereunder, except his tenancy, 
unless on or before a certain date he paid $570, and time was of the 
essence as to such payment. He did not pay and consequently 
got nothing, and whilst in this position, not having paid, he under
took to represent himself as sole owner of the property, and on 
such representation based the contract of insurance. He could 
have become owner if he paid the money. He did not do so, 
and looking at the agreement and covenant and the position of 
the parties disclosed by the evidence, I think it too clear for 
argument that at the time the insurance was entered into plaintiff 
was not in any sense an owner, let alone sole owner. This point 
I regard as conclusive of the case, and I do not deal with the many 
nice points submitted by counsel on both sides because I think 
it unnecessary.

I would dismiss the appeal with costs.
Ritchie, E.J.:—I agree that the appeal in this case be dis

missed with costs.
Harris and Chisholm, JJ., concurred. Appeal dismissed.
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WRIGHT v. NELSON.
Alberta Supreme Court, Appellate Division, Stuart, Beck, Walsh and Ives, JJ. 

April U, 1917.

ALTA.
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Sale (§ II C—36)—Breach or warranty—Seed—Damages.
A seller of flax seed, for seeding purposes, who supplies seed infected 

with wild mustard, is liable to the buyer for the loss occasioned thereby.

Appeal by plaintiff from the judgment of Harvey, C.J., in an statement, 
action brought to recover damages for loss occasioned through
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defendant knowingly supplying seed flux infected with wild 
mustard, knowing it to lx* for s '*ng plaintiff's land in the spring 
of 1913. Varied.

A. ft. MacKay, K.C., for apixdlant; C. H.Russell, for respon- 
dent.

Heck, J. :—I am ready to agree in the result arrived at by my 
brother Walsh. 1 think, however, that see. lb of the Sale of (ioods 
Ordinance (Marginal note—“Implied conditions as to quality 
or fitness”) is not the section which calls for considérât ion. That 
section applies to goodswrhich, admittedly, either are the s|>eeified 
things sold, or fulfil the description of the things sold by descrip
tion, but alx>ut which there is raised some question of their quality 
or fitness for a particular purpose.

In my opinion tliat, on the facts as disclosed by the evidence, 
is not this cast1. This case, I think, is one when» goods were sold 
by description or, rather, by sample as well as by description, and 
therefore the section of the Ordinance brought under consideration 
is sec. 15 (Marginal note: “Sale by Description").

In applying that section the principle to lie invoked is made 
clear in several decisions.

Uardner v. dray (1815), 4 Camp. 144. That was a case of a 
contract for a sale of twelve bags of waste silk, without any war
ranty that it should correspond with the sample. Lord Ellen- 
l>orough, in leaving the case to the jury, said:—

I think the plaintiff cannot recover on the count alleging that the silk 
should correspond with the sample. The written contract containing no such 
stipulation, I cannot allow it to be su|>eradded by parol testimony. This is 
not u sale by sample. The sample was not produced as a warranty that the 
bulk should correspond with it, but to enable the purchaser to form a reason
able judgment of the commodity. I am of opinion, however, that, under such 
circumstances, the purchaser has a right to expect u salable article an*tunny 
the descriiAwn in the contract. Without any particular warranty this is an 
implied term in every such contract. Where there is no op|>ort unity to inspect 
the commodity the maxim caveat emjdor does not apply. He cannot without 
a warranty insist that it shall be of any particular quality or fitness, but the 
intention of both parties must be taken to be that it shall be salable in the 
market under the denomination mentioned in the contract Itelween them . . .
The question then is, whether the commodity purchased by the plaintiff be 
of such a quality os can be reasonably brought into the market to be sold as 
waste silk.

Weiler v. Schüim (1856), 17 C.B. 619, 139 E.R. 1219. This 
was a sale of certain parcels described as Calcutta linseed. All the 
Judges were agreed in the view they took. Willes, J., said:—
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The jury have in substance found that the linseed in question was so 
mixed with seeds of a different ami inferior description a* to hare lo*t it* 
d inti net iie character, and prevented its panting in the market by the commercial 
name of Calcutta linseed. The purchaser had a right to expect, not a perfect 
article, but an article which would be Halatde in the market as Calcutta linseed. 
If he got an article so adulterated as not reasonably to answer that description, 
he did not get what he bargained for. As, if a man buys an article as gold, 
which every one knows requires a certain amount of alloy, he cannot lie said 
to get, gold if he gets an article so depreciated in quality as to consist of gold 
only to the extent of one carat.

Drummond v. Van Ingen (1887), 12 App. (’as. 284, at 291 :—
It is well settled that, upon a sale of gmsls of a specified description $ 

which the purchaser has no opportunity of examining before the sale, the 
goods must not only answer the s|ieeitie description, but must Ik* merchantable 
under that deteri/dion. This doctrine was laid down in June* v. Ju*t (1868), 
L.R. 3Q.B. 197, where all the previous authorities on the point were reviewed

In the result therefore the question: Do the goods correspond 
with the description? is answered by asking another: would the 
goods Ik* salable n the open market under the description to 
a person wishing to buy goods of that description and knowing 
the real character of the goods in question? 1 think that the Hax 
seed in question here probably did not answer the description 
even of Hax seed, simjdiciUr, much less did it of Hax seed for need.

I think it likely that a careful calculation would also show that 
the defendant committed a breach of sec. 13 of the Noxious Weeds 
Act (ch. 15 of 1907 as amended,ch. 4, see. 26 of 1911-12; pro
hibiting the sale of seed intended for the purpose of seed in which 
there is more than one seed of any noxious weed or weeds |x*r ounce 
of such seed.

Guarding myself in this way, 1 concur with Walsh, J.
Walsh, J.:—I agree with the conclusions reached by my 

brother Ives except as to the amount of damages to which the 
plaintiff is entitled, though 1 think that the defendant's liability 
is under tho contract to supply clean seed rather than under see. 16 
of the Ordinance. A careful reading of the evidence satisfies me 
that it is impossible to assess with exactness the damages suffered 
by the plaintiff through the defendant's breach of contract, and 
that the best that can Ik* done is to give him as general damages 
such a sum as is upon the evidence reasonably sufficient to cover 
them. This in my opinion the Chief Justice has done by his 
award of $75. I think that some of the items which go to make up 
the amount to which my brother Ives would increase the judgment 
are not properly chargeable against the defendant, and that
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substantial justice will be done to both parties by leaving the trial 
Judge’s assessment of damages undisturbed. In the result, there
fore, I would allow the plaintiff the costs of the commission evidence 
of which the Chief Justice deprived him, and otherwise I would 
dismiss the appeal with costs taxable under column 3, as, though 
the amount sued for slightly exceeds *2,000, the amount by which 
the plaintiff sought by this appeal to increase his judgment is under 
*2,000.

Stuart, J., concurred with Walsh, J.
Ives, J.:—The Chief Justice held that the sale of the seed was 

subject to the implied condition of sec. 16 of the Sale of Goods 
Ordinance, and upon examination of the evidence I think rightly. 
He also finds as a fact that the wild mustard which grew upon 
plaintiff’s land in 1913 came from defendant's seed, and the 
evidence in the case is of such a character that the trial Judge’s 
finding should not be disturbed.

There is some evidence of the serious injury done to farm land 
by the presence of this noxious weed, and of the methods that 
may be pursued to eradicate it. Both of these subjects have for 
some years been the object of widespread public instruction by 
experts to an extent that should now enable us to treat them as 
something of common knowledge.

The conclusion that the plaintiff became aware of the presence 
of this weed in his land during the growing season of 1913 is, to 
my mind, irresistible, and as a good husbandman he should have 
promptly sacrificed his flax crop by cutting at the proper time to 
prevent the mustard from ripening its seed. It is also certain from 
the knowledge we have of this weed that it would have been highly 
imprudent to have cropped the land in the following year, 1914, 
but during that season it should have been fallowed and treated 
to periodic cultivation in order that’seeds failing to germinate in 
1913 should be enabled to do so in 1914, and the seedling plants 
destroyed. If this method had been pursued by the plaintiff I 
have no doubt of bis right to recover loss of crops for the two 
seasons, together with the cost of such work as would have been 
necessary over and above the work required to get the crops. But 
this plaintiff did not follow this method. He lived in Cadogan, 
6 miles from his farm, and the farming operations were being 
directly carried on by one Selseth on a share basis in 1913 with the 
obligation on Selseth' ; part to leave the land in 1914 in a condition
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to be seeded. But whether to lie seeded in 1914 or not does not 
appear.

In 1913 the flax crop, with the mustard, was allowed to ripen, 
and was in due course harvested and threshed so that the plaintiff 
suffered no loss in that year except by dockage of 38 bushels, when 
he sold his half of the crop, and the cost of threshing and hauling 
that 38 bushels. This would, according to the evidence, amount 
in all to $63.34.

Now as to the season of 1914, I think the weight of evidence 
is clearly against the contention that it was the presence of mustard 
that prevented a seeding of the land. If it had l)een perfectly clear 
I do not think it would have t>een planted. No claim is made for 
28 acres of the infected land, because plaint iff admits that it was time 
in the ordinary course of good farming to summer fallow this parcel.

As to the remaining 42 acres of the infected land it would seem 
clear that as Selseth failed in his obligation to prepare it for seed, 
the plaintiff could not get any one else to do it in season, and was 
without horsepower or appliances to do it himself, and did nothing 
to eradicate the mustard until notified by the weed inspector, to 
cut and bum it, on July 17. It was cut and raked, but not burned 
until later. The cost of doing this work, as claimed by the 
plaintiff, seems reasonable, viz., mowing and raking at 60 cents 
per acre and burning 1 Yi days at $3 making in all the sum of $29.70. 
This, then, was the plaintiff’s total loss in 1914 by reason of the 
presence of mustard, and, in the beginning of the following year, 
he transferred the land to his wife. Under the circumstances here 
I would increase the sum allowed by the Chief Justice to $93.04.

The final item appealed is the disallowance of the costs of the 
evidence of the witness, Selseth, taken by commission. Selseth 
was a necessary witness for the plaintiff. He was the only person 
whose knowledge would enable him to say that the seed purchased 
from and delivered by the defendant was the same that was sown 
on plaintiff’s land in the spring of 1913. Without his evidence on 
that point the plaintiff could not hope to succeed. I think the 
plaintiff should be allowed to tax the costs of this commission.

The result is, that the judgment below should be varied so as to 
increase the damages to $93.04, and to allow the plaintiff the costs 
of the commission for taking the evidence of the witness Selseth. 
The result of the appeal being a substantial success for the defen
dant he is entitled to the costs. Judgm nt varied.
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SELIG v. ARENBURG.
Nova Scoiia Su/trente Court, Graham, C.J., and Russell, Langley, Harris and 

Chixhtdm, JJ. March SI, 1917.

Master and servant (§ I C—13)—Seamen’s wages—Fishermen—Deser
tion.

A fisherman who un justifiably deserts his ship Indore the |ierfonnance
<>f his contract cannot recover for his services ii|»on the express agree
ment nor upon a quantum meruit.

Appeal from the judgment of Forties, J., of the County Court 
for District No. 2, allowing defendant's appeal from the magis
trate’s Court, and dismissing plaintiff’s action for extra laliour 
performed by plaintiff on board the schooner “Aquadilla” on a 
fishing trip in the season of 1914. Affirmed.

T. J. Patou, K.C., for appellant ; D. F. Math exon, K.C., for 
respondent.

The judgment of the Court was delivered by
Sut Wallace Graham, C.J. :—This is an action brought by 

one out of eighteen fishermen fishing on shares on board of the 
schooner “Aquadilla” against the defendant, the managing owner, 
to recover under a six'cial agreement the sum of $15.

The original articles of agreement dated lltli May, 1914, be
tween the owner and the master and crew of that vessel are in the 
form set out in the judgment in the ease of Wentxell v. Weinaclit, 
41 N.S.It. 406, 411. It is unnecessary to refer to tliat agreement 
except for the purpose of pointing out that it contains a provision 
as follows :—

That the said ('larenn Solig, master or skip|>er, with the said fishermen 
will pursue the cod and other fisheries in the schooner "Aquadilla" during 
the present fishing season, end will use their best endeavours to procure all 
the fish, oil, etc., they can ai d for the success of the voyage they may go; and 
will be ready at all times ami will never leave the said schooner "Aquadilla” 
without permission from the owner or master thereof, until the voyage or 
fishing season is ended.

Also this provision:—
And it is further agreed that if any of the crew refuse duty or absent 

themselves from the vessel, when required (sickness excepted), or wilfully 
attempt to intimidate others of the cre v, or to attempt to break up or hinder 
the voyage they shall forfeit the whole of their share of the proceeds of that 
fishing voyage in said fishing vessel.

It also contains a definition of the term “fishing season” as 
follows:—

And it is further agreed by both parties tin., the term "fishing season” 
shall mean, from the date that said vessel sets out on her first trip until the 
20th day of October of the same year, or it may terminate at an earlier date
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if considered proper by the skipper. Cooks and hired boys to receive no wages 
until the trip or trijw are settled.

It appears that on the second trip when the vessel was on its 
way to the fishing ground and going through the Straits of Canso 
it came into collision with another vessel, the “Augone, ” off Port 
Hawkeebury, ami was obliged to go ui>on the marine slip there 
to repair the injury. The managing owner, apparently, proceeded 
t Itère and, in order to get the fishermen to stay by the ship and 
complete the fishing voyage, he entered into an agreement with 
them at that port as follows:—

Port Hawkeebury, June 2. 1014.
We the owners of schooner “ Aquadillu” agree to pay Frank Selig the sum 

of 115 providing he goes in said schooner and stays on board for the fishing 
season of 1014, same sum to ho paid at Lunenburg at end of voyage.

William Arbnburg. M.O.
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It is upon this agreement that this action is brought by one 
of the crew.

The vessel thence proceeded to the fishing ground but the crew 
said the vessel leaked and the master returned to Lunenburg, the 
home port, where she went on the slip for further repairs. It is 
not unusual to return to the home port for repairs. In fact, 
sometimes it is the wisest thing to do financially. It does not 
indicate that the venture is thereby abandoned. The plaintiff 
says this alxmt the reason for his leaving her after she had lx*en 
there for 3 days :—

Did not stay on vessel during season of 1914. They moved. Crew left 
her on slip in Lunenburg and I did so myself after I found others had left, 
I told captain 1 would go if he got a crew and he tried to get a crew, and could 
not do so, and I said to him I would have to look around and make something 
for my family.

The managing owner says this alxmt the plaintiff's leaving:—
At Hawkesbury collision. Went on slip. Crew refused. IK in crew. 

I gave agreement men for the fishing trip only, and crew said ship leaked and 
brought her home. I asked plaintiff to go and he said he would not go if she 
had a golden stern.

I suppose the injury was in the stern.
I think there is no serious conflict in this evidence; if there is, 

the Judge below, in fact, the two previous Courts, must Ik* taken 
to have decided in favour of the defendant.

The crew left on June 29, 1914. The question is whether the 
plaintiff can recover this sum of $15.

I pass by the question whether there was any consideration 
for the special agreement in suit; that depends upon whether

39—35 d.l.r.
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there wan anything in this social agreement which the plaintiff 
under the original agreement did not bind himself to do: Stilk v. 
Mprick, 2 Camp. 317.

Perhaps these sliaresmen occupied a different position from 
ordinary seamen. But I think that the plaintiff did not on his 
part perform the conditions of the s|wcial agreement in suit. 
The fishing season was not closed and it was possible to repair 
and complete the fishing voyage. The end of the voyage when 
this sum of $15 was to be paid had not come. The crew, including 
the plaintiff, without justification, deserted the vessel liefore 
that period had arrived. It is true that after the sharesmen 
deserted, the owners sold the vessel, but the price and circum
stances shew that this was a sale in the ordinary course, not 
a sale lx»eause the ship or venture was abandonable.

The special agreement is, I think, in the nature of an express 
salvage agreement, and therefore not having been completed the 
crew cannot claim anything under its terms, and certainly, it 
Ix'ing an agreement of that nature, they cannot set up that it 
was dissolved by perils of the sea, and that they had a justification 
for their not ]x;rfonning that agreement. The owners in agreeing 
to pay them some $270 in the aggregate for these extra services are 
entitled to insist upon their performance of these sulistantial 
conditions. The plaintiff, because he was the last man to go, 
is in no Ixdter position than the others would be. Because, under 
the original articles, if a man deserted, he forfeits his catch it is 
contended he forfeits no more than that. I believe there were 
no fish caught. But this is a sjx*cial agreement and that con
tention is irrelevant.

I think the owners, at the time the crew deserted, had done 
nothing on their part which constituted a breach of the con
tract.

The plaintiff then having unjustifiably left the ship cannot 
recover upon this express agreement the w'holc amount or any part 
on the ground of quantum meruit.

In lioston Deep Sea Fishing Co. v. Ansell, 39 Ch.D. 339, at 
304, Bowen, L.J., says:—

He (that is the servant) cannot sue in such a case on the original contract 
with the master, because the contract which his master has made is that he 
shall pay the salary only at the end of the current |x»riod which has not yet 
expired, and the servant by his wrongful conduct has prevented himself from
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suing for that salary by non-performance of the condition precedent under the 
contract. He cannot recover therefore on the s|>ccial contract, nor can lie 
recover on a quantum meruit, because he cannot take advantage of his own 
wrongful act to insist that the contract is rescinded. As regards himself the 
contract is still open, although he has chosen to break it. Some confusion 
always arises, as it seems to me, from treating these cast» between master 
and servant as instances of a rescission of the original contract. It is not a res
cission of the contract in the sense* in which the term ordinarily is used, viz: 
that you relegate the parties to the original |m wit ion they were in before the 
contract was made. That cannot be, because half the contract has been in
formed. It really is only a rescission in this sense, that an act occurs which 
determines the relation of master anti servant for the future, and you may 
regard that determination in two ways: it is either a determination in con
formity with the rights of the master which arise under the contract itself, 
there being, as I have said, in every contract of service an implied condition 
that if faithful service is not rendered the master may elect to determine the 
contract, and the detenu illation takes place on that implied condition; or you 
may regard it under the more general law, which is not applicable to contracts 
of service alone—you may treat it as the wrongful repudiation of the contract 
by one i>arty being accepted by the other, and <>|x;rating as a determination 
of the contract from that time, that is, from the time the party who is sinned 
against elects to treat the wrongful act of the other as a breach of the contract 
which election, on his part, emancipates the injured party from continuing it 
further. It is not a rescission of the contract in the ordinary sense- in which 
the term is used in common law. It is for that reason that it becomes plain 
lieyoml all doubt, as it seems to me, that the servant cannot sue on a quantum 
meruit, any more than he can sue under a s|iecial contract.

For these reasons 1 think tliat the plaintiff cannot recover 
and that the appeal must lie dismissed with costs.

Appeal dismissed.

LANNING, FAWCETT & WILSON Ltd. v. KLINKHAMMER.
British Columltia Court of Ap/teal, Macdonald, C.J.A., Martin, (ialliher and 

McPhillips, JJ.A. April 27, 1916.

Garnishment (§ I C—19)—Or “deiits, liabilities, obligationsDam-

A sum of money agreed upon in settlement of a claim for damages 
arising out of breach of contract and tort is within the category of “debts, 
obligations and liabilities, owing, payable or accruing due” within the 
meaning of the Attachment Act (H.O.B.C. 1911, eh. 14, secs. 3, 4), and 
subject to garnishment.

Appeal from an order of Howay, Co.J., made at New West
minster on February 1, 1916, dismissing an application by the 
judgment debtor to set aside a garnishee order of Decern lier 13, 
1915. The plaintiffs obtained judgment for $215.15 on Decendier 
18,1914. On August 3, 1915, the judgment debtor gave a promis
sory note to the plaintiffs, payable in 1 year, for the balance 
due. When the attaching order was issued on December 13,
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1915, there was still due on the judgment 1188.65. In October, 
1915, the judgment debtor was employed by the municipality 
of Delta as a policeman and collector of taxes. After an interval 
he was dismissed, and criminal proceedings were taken against 
him, at the instance of the municipality, for, it was alleged, mis
appropriating certain moneys he had collected for taxes. On the 
trial it was discovered that the municipality had made a mis
take in their accounts, that no moneys wen1 missing, and the 
charge was dismissed. The judgment debtor then threatened the 
munieijiality with action for wrongful dismissal and malicious 
prosecution, and A. D. Taylor, K.C., acting for the judgment 
debtor, and C. B. Macneill, K.C., for the municipality, discussed 
settlement. Affidavits by Mr. Taylor and Mr. Macneill were 
reail on the motion, in which they both stated a final settlement 
had not lieen arrived at lie tween them, but a letter dated Decem
ber 10, 1915, from Mr. Macneill to the municipality, that was 
put in evidence, recited that the judgment debtor’s counsel wanted 
$150 as damages for malicious prosecution and $75 for a month's 
salary in lieu of notice of dismissal; that he (Mr. Macneill) stated 
he was of opinion that the claim for salary could not lie recovered, 
and Mr. Taylor then said that if he could not get the month’s 
salary he would want $225 as damages for malicious prosecution, 
and it then went on to say that Mr. Taylor would not accept 
less than $225, and he advised the municipality to pay this sum 
in full settlement. The council of the municipality met on Dccem- 
lier 11, and by resolution decided to pay the $225. The garnishee 
order was served on the muniripality on December 13, and on 
the following day a cheque for $225 and the garnishee order were 
handed by the municipality to Mr. Macneill to carry out the 
settlement. The judgment debtor sought to set aside the attach
ing order on the grounds (1) that no settlement had been arrived 
at between the municipality and the debtor when the garnishee 
was served; (2) that the only sulretantial claim they had being 
for malicious prosecution, damages arising out of a tort were 
not subject to an attaching order; and (3) a promissory note 
that was still current had lieen accepted for the debt. Upon the 
dismissal of the application, the judgment debtor appealed.

The order appealed from is as follows:—
How ay, CoJ.:—This is an application to set aside an order 

attaching certain moneys to which the defendant is entitled. The
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ground of the application is mainly that the moneys in question 
arise under such circumstances as will not allow of their being 
attached. These moneys arise out of two separate claims for 
damages by the defendant against the municipality of Delta; 
one of these claims is for damages for wrongful dismissal from 
his office as a policeman; the other is for damages for malicious 
prosecution. Before the attaching order was issued, the eorpora- 
tion of Delta had recognized their liability to the defendant, but 
the amount thereof had not l>een settled. There is no doubt 
whatever that under the law, as it exists in England, neither of 
these sums can Ik* attached. O. XLV., r. 1, of the English 
rules shews that, in order to Ik* attachable, the “moneys must 
be debts owing or accruing.” The strictness with which this 
order has been construed is shewn by such cases as Holmes v. 
Millage, (1893] 1 Q.B. 651; Howell v. Metropolitan District If. 
Co. (1881), 19 Ch.D. 508 at 615; Webb v. Stenton (1883), 11 
Q.B.D. 518. But the iniint which 1 have to consider here is 
whether the words of our statute, R.S.B.C. 1911, ch. 14, sees. 3 
and 4, arc wide enough to include these claims, or either of them. 
Under sec. 3 are attachable “all debts, obligations, and liabilities 
owing, payable or accruing due,” so that I must concern myself 
with the construction and meaning of the words “obligations 
and liabilities.” It is to Ik* ol «served that the trend of legis
lation in connection with this subject has been towards bringing 
additional property of the debtor into liability to satisfy a judg
ment, and also to enable moneys to Ik* retained ponding the 
decision of the defendant’s liability. Our statute finds its origin 
in Consolidated Statutes of Manitoba, 1880, ch. 37, sec. 44, 
Administration of Justice Act, now rules 741 and 742 of the 
Queen’s Bench Act, 1895, of Manitoba, and it does not seem 
improper that, in construing a statute with such an origin, I 
should, in analogy with the rule in Trimble v. Hill (1879), 5 App. 
Cas. 342 at 344, Ijc governed by the interpretation which the 
Court of that province had placed upon this statute. In Gertie 
v. Rutherford, 3 Man. L.R. 291, cited with approval in Ixike of 
Woods Milling Co. v. Collin, 13 Man. L.R. 154, at 162, Killam, 
C.J., held that a claim against a railway company for damages 
may be attached by a creditor of the person injured. Though, 
at that time, no action had been brought in respect thereof, and 
the amount of damages recoverable remains unsettled, he had
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no difficulty in finding that such a claim is a liability within the 
meaning of the statute. It will be noticed that the liability in 
this case was one arising out of contract—a claim for damages 
for breach of contract to carry the defendant safely. Sec. 4 of 
our statute dealing with the meaning of the term “debts, obliga
tions, and liabilities,” states that these words shall include all 
claims and demands of the defendant against the garnishee arising 
out of trusts or contracts where such claims and demands could 
be made available under equitable execution.

There is no doubt that such provision widens the range of debts, obliga
tions and liabilities which may be garnishable. It means that certain claims 
and demands which could not be reached by ordinary proceedings in law, 
but which might be the subject of equitable relief and could be made avail
able by the appointment of a receiver, can now be attached by garnishing

Per Dubuc, J., in Lake of Woods Milling Co. v. Collin, 13 Man. 
L.R. 154 at 170-1.

The nature of the claim in this matter which has been attached 
is twofold; one a claim for damages for breach of contract; 
(2) a claim for damages for tort. I have no doubt, as regards 
the second heading, that any moneys arising thereunder are not 
the subject of an attaching order, inasmuch as they do not arise 
upon a claim originating in either “trust or contract”; but, as 
regards the other heading, it is a claim arising out'of contract, 
and is a liability within the meaning of secs. 3 and 4 of ch. 14. 
see Cerrie v. Rutherford, supra; Lake of Woods Milling Co. v. 
Collin,supra: Canada Cotton Co. v. Parmalee (1889), 13 P.R. (Ont.) 
308; and Brookler v. Security National Insurance Co. (1915), 23 
D.L.R. 595, 25 Man. L.R. 537; Simpson v.Chase (1891), 14 P.R. 
(Ont.) 280, which was specially relied upon by Mr. Taylor in 
support of the application, is not applicable, inasmuch as there 
was not in the Division Courts Act, which was læing interpreted, 
a section corresponding to r. 935, upon which the Canada Cotton 
Co. case was decided.

As, therefoie, the garnishee was, when served with the attach
ing order, liable to the defendant within the meaning of ch. 14, 
the application to set it aside will lie refused, with costs.

Taylor & Campbell, for appellant; Whiteside, Edmonds & 
Whiteside, for respondents.

Macdonald, C.J.A.:—I think the Judge came to the right 
conclusion in dismissing the application to set aside the order
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of attachment. Without expressing any opinion about the pro
priety of the procedure taken in this case, 1 tnink we can decide 
it on what is before us, and let it go hack to he disposed of by 
the Judge in the ordinary way in which garnishee proceedings 
are disposed of.

There is a resolution of the council passed on December 11, 
1915, after perusing the letter of the solicitor of the council, ad
vising that at an interview with the solicitor for the judgment 
debtor, the solicitor for the judgment debtor had offered to take 
$225 in settlement of the matters between himself and the council. 
With that letter before them, the council accepted the advice of 
their solicitor and passed that resolution, and thereupon on that 
date, December 11, the claim for damages in respect of malicious 
prosecution, and the claim for damages for breach of contract 
of hiring, became merged in a contract to pay $225 in money, 
which could have been recovered in an action against the council. 
If that l>e so, the debt was undoubtedly subject to attachment. 
In that view of the case, the Judge took the right course in dis
missing the application to set aside the writ.

Martin, J.A.:—I think that as there was the agreement to 
pay the money, and the money therefore became due, conse
quently the Judge came to the right conclusion, and the appeal 
should he dismissed.
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Galliheb, J.A.:—I agree. G«iiihw.j.a.
McPhilups, J.A.:—In my opinion, the Judge in the Court Mc-Pbiii*.,j.a. 

below was entirely correct in his view of the law, but, if the 
order had carried out his decision upon the law, the order 
would have been limited to *75. An error, in my opinion, took 
place in regard to the order when it was drawn up. In my view, 
the decision of this Court ought to lie that the order should be 
reformed to limit it to the *75. Appeal dismissed.

LADOUCEUR v. AIRD. QUE.
Quebec Court of Review, Archibald, A. C. J. and Ureenshields and Lamothe, JJ. ------

April t, 1917. C. R.
Master and servant ($ V'—340)—Workmen's compensation—Bakery 

driver.
One employed as an assistant on a bakery waggon is protected by the 

provisions of the Quebec Workmen's Compensation Act (R.S.Q. 1909, 
art. 7321), and is entitled to comjiensation for a partial permanent dis
ability sustained in an accident in the course of employment.

[See annotation 7 D.L.R. 5.|

Appeal from a judgment for plaintiff in an action under the Statement. 
Workmen’s Compensation Act. Affirmed.
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Judgment.

The plaintiff claims : (1) The sum of $78; (2) 37*^% of his 
wages for 4 months; (3) when his partial physical disability shall 
become permanent, an annual rental equivalent to half of the 
reduction which the accident had made in his salary, namely, 
20%. He sets forth the facts thus:—

On and lief ore March 23, 1910, he was working, delivering 
bread, for the respondent, on his waggon for $2 per day. On 
March 23, 1916, he was thrown from the waggon lielonging to 
the defendant, ami in his fall he sustained serious injury by the 
dislocation of his right shoulder and right arm; he was then on 
the waggon as assistant carter, employed by the defendant, who, 
as a result of the latter's negligence, imprudence, and careless
ness through bad driving, caused the waggon to upset, and, as 
a result of this accident, the plaintiff has liecn injured and unable 
to use his right ann. He is still suffering with it and will always 
suffer with it. He shall remain physically unfit for the rest of 
his life, suffering from anthritis of the elliow joint. He is only 
able to use his arm in a very limited way and with difficulty. 
His ability for work has been permanently lessened in a partial 
way, at least to the extent of 40%, giving him thus the right to 
claim 20% of his salary and to count 4 months from July 12, 1916.

The defendant denies the liability, and pleads that, although 
the plaintiff had been in his employment 4 days before the acci
dent, he was under no duty to indemnify him in virtue of the 
law of workmen’s compensation, and that this law did not apply 
to this case.

The Court has grants! the demand on the following grounds:— 
Considering the provisions of art. 7321, R.8.Q. 1909. 
Considering that the plaintiff lias proved the allegations neces

sary to his statement ; that it is proved that on or aliout March 23, 
1916, the plaintiff worked for the defendant, delivering bread to 
his customers ; that while in the employment of the defendant, 
doing his work, he was thrown out of an overturned waggon 
lielonging to the defendant, and in his fall he suffered a serious 
dislocation of the shoulder, and other injuries.

Considering that it is proved that the respondent carries on 
a business for which machines moved by a force other than that 
of man or animal are used; that it is the nature of the enter
prise in which a workman is engaged and not the nature of the
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work carried on by him which determines the adjustments of the 
law of accidents during work.

Considering that the business carried on by the defendant 
exposed his employees to danger, the plaintiff has a recourse 
against him in virtue of the law relating to workmen’s compensa
tion.

Considering that it luis been admitted by the parties, at the 
sitting of the Court, that if that law is to be applied, he ought 
to receive the sum of $600.

Considering tliat it is established that the plaintiff suffered 
from partial permanent incapacity to work, and has a right to 
the annual income of half the reduction in his salary caused by 
the accident. Estimating the ]>artial permanent incaimcity to 
work as 20%, then the appellant lias the right to a yearly income 
of $62.40, this being the amount decided by the parties in the case 
should it be decided tliat the plaintiff has a right to a reduction 
of 20%.

Considering that the plaintiff has asked for the total amount 
of the annual income, which, according to the decision of the 
parties, should be $1,042.70, the annual income Ix-ing $62.40.

Considering the defendant has not proved the essential allega
tion for his defence;

Reject the defence, and condemn the defendant to pay to 
the plaintiff the sum of $38 plus the sum of $1,042.70, all with 
interest and expenses, including the expenses incurred by the 
opposition to the judgment.

Perron & Taschereau, for plaintiff; Homard, McKeown & Cho
quette, for defendant. Appeal dismissed.

GREAT WEST LIFE ASSURANCE Co. v. HOWDEN.
Manitoba King's liench, (Salt, J. February 14, 1917.

Moratorivm — Pleading—Amendment — “ Mortgage or other instru
ment charging land”—Bond.

If a litigant intends to rely upon the Moratorium Act (Man.), ho must, 
as a general rule, set it up *n his pleading; hut some of its provisions, 
which introduce specific changes in the status of nil litigants, will be 
recognized and applied whether they have been pleaded or not; and 
leave to amend should be given or refused in accordance with the prin
ciples applied to the Statute of Limitations. A bond as collateral security 
for a mortgage is not a "mortgage or any other instrument charging 
land with the payment of money, ” within the meaning of the Mora
torium Act.

(See annotation on Moratorium, 22 D.L.R. 865.1 
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QUE.

C. R.

Ladouceur

MAN. 

K. B.

Statement.



618

MAN.

K. B.

West

Assurance
Co.

Howden.

Galt. J.

Dominion Law Reports. [35 D.LJI.

C. P. Fullerton, K.C., and J. P. Foley, K.C., for plaintiff; 
F. M. Burbidge, for defendants.

Galt, J.—This action was commenced against the defendants 
on February 3, 1916, and in it the plaintiffs claim $9,440.62 due 
upon a bond dated May 30, 1905, given by the defendants by way 
of additional security to a mortgage made by the Neepawa Hotel 
Co. Ltd., and the plaintiffs, bearing even date with the bond.

The mortgage was for $16,000, secured upon certain lands in 
Neepawa, payable as follows:—$4,000, part thereof, to be paid 
in 4 equal consecutive annual instalments of $1,000 each on July 
1, in each year, the first of such instalments to lx* paid on July 1, 
1906, and $12,000, the balance thereof, to be paid on July 1, 1910.

The condition of the bond was that if the said mortgagor, the 
Nee]>awa Hotel Co. Ltd., its successors or assigns, do or sliall pay 
or cause to be paid to the said plaintiffs, their successors or assigns, 
on the days and times, and in the manner mentioned in the said 
mortgage, the said sum of $16,000 in and by the said mortgage 
secured, and by the said mortgage covenanted to be paid, and 
intended so to be, together with all interest which sliall accrue due 
and payable thereon, together with all costs, diarges and expenses, 
which the said mortgagee, its successors or assigns, should incur or 
be put to in relation to the lands on the mortgage thereon accrued, 
and which should lie properly cliargeable to and payable by or out 
of the said lands, or by the said mortgagor, its successors and 
assigns, and that the said mortgagor should observe and keep all 
the covenants on its jrort in the said mortgage contained, then the 
said Ixmd should be void, otherwise the same should remain in full 
force and virtue.

The main defence relied upon by each of the defendants is as 
follows:—

3. (0) A lung time prior to the month of June, 1910, the mortgagor sold 
the lands and premises in the mortgage referred to, subject to the said mort
gage, to Mrs. Mary J. Alguire, who covenanted with the mortgagor to assume 
and pay off the said mortgage, and who then became the owner of the said 
lands and premises and entitled to the equity of redemption thereof. In 
or about the month of June, 1910, the plaintiff entered into a binding agree
ment with the said Mrs. Mary J. Alguire, whereby the terms of jiayment of the 
moneys due under the said mortgage were altered and the time for payment 
thereof was extended and time was given to the said Mrs. Mary J. Alguire, 
without the defendant's consent, whereby he was prejudiced to the extent 
of $9,500.

In reply to these defences the plaintiffs say:—
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2. As to the whole defence, the plaintiffs say that the bond sued on 
herein contained the following clause, namely:—That the said mortgagees, 
their successors and assigns, may. at any time or times, extend or agree to 
extend the time for payment of all, or any of the moneys secured by the said 
mortgage or release from the said mortgage any part or parts of the lands 
therein mentioned, and that either upon, or without obtaining payment of 
any portion of the morgtage moneys secured thereby, and any such extension 
agreement, or release, shall not affect the liability of the said obligators, and 
each of them under the above obligat ion.

On Decemlter 21, 1907, the Neepawa Hotel Co. Ltd. sold the 
projierty to Mary Jane Alguire, and the transfer was expressly 
made subject to the said mortgage.

In the month of June, 1910, an agreement was entered into 
Ixdween the Great West Life Assurance Co. and Mary Jane 
Alguire reciting the said mortgage and that Mary Alguire claimed 
now to be seised of the equity of redemption of the lands, and had 
applied to the company to extend the time for payment of the 
said mortgage moneys, and it was further recited tliat

Whereas there is now owing to the company in resect of the said mort
gage, the sum of $11,000; Now, therefore, it is hereby declared and agreed that 
the said II 1.000 shall lie payable as follows : $2f>0 half-yearly on January 1. and 
July in each of the years, 1911, 1912, 1913 ami 1914; S2f>0on January 1. 1915, 
and the balance on July 1. 1915, with interest from July, 1, 1910. at the rate 
of 7% per annum payable half-yearly on the 1st days of January and July in 
each year until the principal be fully paid as well after, as before maturity, etc.

The extension agreement also contained the following 
provision:—

It is declared and agreed that these presents shall not create any merger 
or alter or prejudice the rights and priorities of the company as against any 
sureties, subsequent encumbrancers, or other jierson interested in the said 
lands and not a party hereto, or the rights of such sureties, subsequent encum
brancer or other iarson, all of which rights are hereby reserved.

At the trial Itcfore mo the al>ove documents were put in 
evidence, and the amount due to the plaintiffs under their mortgage 
was duly proved.

At the end of the case for the plaintiff, Mr. Rurhidge, on 
behalf of the defendants, moved for a nonsuit, on the ground that 
the action was premature, inasmuch as no action could have been 
brought upon the mortgage by reason of the Moratorium Act, for 
no interest was shown to have lieen in arrear for over 1 year, and 
the bond was so intimately related to the mortgage that the 
obligors were entitled to similar relief. He also asked for leave 
to amend, if necessary, by pleading the Moratorium Act.

Mr. Fullerton, on behalf of the plaintiffs, pointed out that no

MAN.
kTb.

Great
West

Assurance
Co.

Howden. 

Galt, I.



620 Dominion Law Reports. [35 DXJL

MAN.

K. H.

Wm
Life

Assurance
Co.

Howdbn.

Galt. J.

defence based on the Moratorium Act, even if applicable, liad 
been pleaded, and furthermore that if such a defence were set up 
the plaintiffs were in a position to show that taxes had been 
overdue for 2 or 3 years.

The question as to whether the Moratorium Act is applicable 
to litigants who have not pleaded it, does not appear to have been 
made the subject of any reported judgment in our Courts. It is 
an important and intricate question; important, l>ccause it applies 
to so many cases in practice, and intricate, because some of the 
provisions of the Act expressly alter the existing law, while others 
merely provide a ground of defence if a party chooses to rely upon 
them.

Take, for instance, sec. 3 of the original Act passed on Septem- 
U-r 18, 1914 (re-enacted by sec. 4 of the Act passed on April 1, 
1915), the period to Ik* allowed for redemption, whether by the 
Court or by the Master on a reference, is fixed at 1 year, whereas 
formerly this period was usually fixed at 3 months.

Then again, under sec. 4 of the earlier Act (re-enacted by the 
Act of 1915 with a variation), “proceedings are hereby stayed for 
a period of 6 months.”

These provisions, and perhaps other ones, must be applied 
whether a party pleads them or not.

On the other hand, sec. 2 of the earlier Act (amplified by sec. 
3 of the later Act) provides that no proceedings (or action) shall be 
taken until after some interest or taxes or premium of fire insur
ance, etc., is unpaid, and in arrear for 1 year. This section, and 
there are others like it, is expressed in similar phraseology to the 
Statute of Limitations; and it is trite law that, as a general rule, 
this latter statute must be pleaded in order to secure its benefit. 
It is true that sec. 2 of our earlier Act (sec. 3 of the later one) 
contains a further absolute provision that “ Any sale made or 
purporting to be made in contravention of this section shall be 
absolutely null and void.” But this does not necessarily interfere 
with a party’s right to bring an action and recover judgment, and 
register it.

The ground upon which parties are not allowed the Itenefit of 
the Statute of Limitations unless it has been pleaded, is based 
upon the maxim quilibel jtoteat renunciare juri pro se introdudo. 
Bv not setting up the statute in their defence, they waive the
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benefit of it. But when a party’s rights are wholly extinguished 
under the provisions of a statute, different considerations apply.

For instance, in Dawkins v. Penrhyn (1878), L.R. 4 App. Cas. 
51, the plaintiff sets up facts which shewed that the time had 
expired within which he had a right to make an entry or claim 
to certain real property. The defendant demurred on the ground 
that the statement of claim was had in law, denying that there 
was any trust “and on other grounds sufficient in law to sustain 
this demurrer.”

Upon the argument of the demurrer the defendant relied 
upon the Statute of Limitations, although no such defence had 
been expressly raised on the pleadings.

The House of Lords held that this defence was o]M*n to the 
defendant on the demurrer. Karl Cairns, L.C., thus deals with 
the question, at pp. 58 and 59:—

I conceive that there can be, ami ought to be, no doubt at all u|mhi that 
point. The analogy which was referred to of the Statute of Frauds is not an 
analogy of any weight. The Statute of Frauds must be pleaded, because it 
never can be predicated beforehand that a defendant, who may shelter him 
•elf under the Statute of Frauds, desires to do so. He may, if it be a question 
of an agreement, confess the agreement, and then the Statute of Frauds will be 
inapplicable. With regard also, to the Statute of Limitations as to jiersonal 
actions, the cause of action may remain even although 6 years have passed. 
It cannot lx» predicated that the defendant will appeal to the Statute of 
Limitations for his protection; many people, or some people at all events, do 
not do so; therefore you must wait to hear from the defendant whether he 
desires to avail himself of the defence of the Statute of Limit niions or not. 
But with regard to real property it is a question of title. The plaintiff has to 
state his title, the title u|>on which he means to rely, and the Statute of Limi
tations, with regard to real property, says that when the time has expired 
within which an entry or a claim must be made to real property, the title shall 
lie extinguished and pass away from him who might have had it to the (terson 
who otherwise has the title by |>ossession, or in whatever other way he may 
have it. Therefore, if upon the face of the bill the plaintiff states that the 
period allowed by the statute has expired, he states in law that his title is 
extinguished, unless indeed he can bring himself within some of the exceptions 
under which the statute allows his title to continue. It is, therefore, clearly 
a case in which a demurrer, where the facts ap|>car upon the bill, is applic
able as a mode of defence, and I repeat that there could have I teen no surprise 
in this case, because it is obvious u|xm the face of the claim itself, that the 
plaintiff felt the difficulty by reason of the Statute of Limitations.

But even in such a ease as Dawkins v. Penrhyn, a plaintiff 
is not allowed to be “taken by surprise” where it is jtossible that 
some circumstance or exception might be shown by him in reply or 
by amendment, had he known that the defemlant would rely upon
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the statute. Lord Penzance deals with this aspect of the case 
very fully at pp. 64 and 65, and finds tliat in that particular case 
the plaintiff had evidently, in his statement of claim, anticipated 
that the statute would be pleaded, and so could not claim to have 
been taken by surprise.

Very much the same principle applies to questions of illegality. 
If the facts clearly disclose an illegal claim or defence the Court 
is bound to apply the law.

But if no such clear case appear, cither in the pleadings or 
evidence, the Court is not bound to spell out an illegality from 
mere inferences of fact.

In North Western Salt Co. v. Electrolytic Alkali Co., [1914] 
A.C. 461, Viscount Haldane, L.C., says, at p. 469:—

It is no doubt true that where, on the plaintiff's case, it appears to the 
Court that the claim is illegal, and that it would be contrary to public policy 
to entertain it, the Court may, and ought to refuse to do so. But this must 
only be when cither the agreement sued on is on the face of it illegal, or where, 
if facts relating to such an agreement are relied on, the plaintiff’s case has been 
completely presented. If the point has not been raised on the pleadings so as 
to warn the plaintiff to produce evidence, which he may be able to bring 
forward, rebutting any presumption of illegality which might be based on some 
isolated fact, then the Court ought not to take a course which may easily lead 
to a miscarriage of justice. On the other hand, if the action really rests on a 
contract which on the face of it ought not to be enforced, then, as I have 
already said, the Court ought to dismiss the claim, irresjjective of whether the 
pleadings of the defendant raise the question of illegality.

There authorities support the view tliat if a litigant intends 
to rely upon the Moratorium Act, he must, as a general rule, set it 
up in his pleading; but that some of its provisions, which introduce 
specific changes in the status of all litigants, will be recognized and 
applied, whether they have been pleadetl or not.

This distinction is very necessary to be observed in cases of 
motioas for judgment by default of defence.

In all cares the Court has wide powers of amendment, just as 
in the care of the Statute of Limitations, and leave to amend 
should lx* given or refused in accordance with the principles 
applied to tliat Act.

In the present care, the defendant applied for leave to amend 
if necessary. Thereupon the plaintiff adduced evidence estab
lishing that taxes had been in arrear for more than a year. I must, 
therefore, treat the care as though the Moratorium Act had been 
pleaded.
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If the Act lx1 applicable the plaintiff’s rights would lx1 restricted 
as to a large portion of the relief claimed. (See Manitoba Stat
utes, 1916, ch. 21, sec. 1.) But in my opinion the Moratorium 
Act does not apply to this case.

The Act applies only to “any mortgage of land, or agreement 
to sell or purchase land or any other instrument vliarging land with 
the payment of money.” The Ixmd in question does not fall 
within any of these descriptions.

I am also of opinion that the plaintiffs had a perfect right, 
under the terms of the bond, and of the extension agreement, to 
give time to the purchaser or assigntx» of the principal debtor and 
to alter the terms of payment as they did.

The plaintiffs are entitled to judgment for the relief claimed.
Judgment for plaintiff.

CLIFTON r. TOWERS.
Ontario Sujreme Court, Apjiellate Division, Meredith, C.J.O., Madaren, 

Magee, Hodgins and Ferguson, JJ.A. A/rril 3, 1917.

Insolvency (§ II—10)—Chattel mortgage—Unjust preference—In-

A chattel mortgage obtained by a creditor from an insolvent debtor, 
within 00 days before an assignment for creditors, whether voluntarily 
or under pressure, is primâ facie an unjust and intent ional preference 
under see. 5 (4) of the Assignments and Preferences Act (R.8.O. 1014, 
ch. 134).

Appeal by defendant from the judgment of Britton, J., as 
varied, in an action by a chattel-mortgagee, against the assignee 
for the benefit of creditors of the chattel-mortgagors, to recover, 
out of the proceeds of goods sold by the defendant, the amount 
of the plaintiff’s claim upon the chattel-mortgage. Reversed.

May 4, 1916. Britton, J.:—This action is brought to re
cover, out of the proceeds of goods sold by the defendant, the 
amount of the plaintiff’s claim upon a chattel-mortgage made by 
one Forgie and wife to the plaintiff, dated the 25th August, 1915. 
The Forgies and the plaintiff made an exchange of properties, each 
party putting an estimated price upon each parcel. At the close of 
the transaction, on the 11th January, 1915, the Forgies owed to the 
plaintiff upon the real estate exchanged 3574.45, for which amount 
the Forgies gave to the plaintiff their promissory note, payable 
two months after date, with interest at six per cent, per annum. 
This note was not paid at maturity, but was renewed twice, inter
est apparently being added on each renewal. On the 25th August,
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1015, the amount had reached $621.92, and the plaintiff, with 
a witness, one Hill, who was then a constable, attended at the 
Fondes’ house and insisted upon the Forgies executing a chattel- 
mortgage for the amount of the debt. The chattel-mortgage was 
executed. Before its execution, namely, on the 12th August, 
the Forgies had given a chattel-mortgage to the Bank of Toronto 
for 1375, on practically the same property as that covered by the 
mortgage to the plaintiff.

On the 14th Octolier, the Forgies made an assignment to the 
now defendant for the benefit of creditors. The defendant then 
was the manager of the Brantford branch of the Bank of Toronto. 
Mr. Muir was solicitor for the Bank of Toronto in procuring the 
chattel-mortgage to the liank. He acted as solicitor for the 
assignors—or the bank, or laith—in drawing and having the 
assignment executed ; and the same solicitor is now acting for 
the defendant in this action and in winding up thu estate of the 
assignors.

The plaintiff filed his claim in duo course, shortly after the 
notice of assignment, but the defendant took no action to test 
the validity of the plaintiff’s claim. On the 25th October, at the 
meeting of creditors, a resolution was passed, upon a motion 
seconded by the defendant, for the appointment of inspectors, 
and that these inspectors, with the assignee, should proceed to 
sell (and they did sell) all tho personal property of the estate.

Even then, there was apparently no desire on the part of the 
inspectors or the defendant to take any action either to admit 
or contest the plaintiff’s claim ; so, on the 8th February, 1916, 
the present action was commenced.

The defendant pleads that, when tho plaintiff's mortgage was 
taken, the Forgies were in an insolvent condition, and that the 
mortgage in question was a preference over the other creditors 
of the mortgagors, and that the mortgage was obtained by tho 
plaintiff by threats, duress, and fraud.

There was not, in my opinion, any duress or fraud as against 
the Forgies. The mere fact that Hill, who accompanied the 
plaintiff, and who signed as a witness, was a constable and wore 
a badge, would not constitute duress. Mrs. Forgio stated that 
she felt nervous, but it was because of threats of legal proceedings 
to recover the debt; and 1 am of opinion that those were no more
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than any creditor would have the right to use when honestly 
pressing for security or payment of a just and undisputed debt, 
when such throats are made under ordinary circumstances.

The defendant sold the personal property, and now holds the 
proceeds. There was conversion, and the plaintiff has a right 
of action and is entitled to recover, unless it is open to the de
fendant to prove, and he does prove, his defence. The real 
defence is, that the cliattel-mortgagc is fraudulent and void against 
the assignee, representing the creditors.

Section 5 of the Assignments and Preferences Act, R.S.O. 
1914, ch. 134,* requires the evidence to void the transfer to shew 
that it was made with the intent to defeat, delay, hinder, or 
prejudice. It is clear that the Forgies had no such intent. 1 
do not think that the plaintiff had. Subsection (2) requires 
the intent. Subsection (3) does not apply, as this is not an action

*5.—(!) Subject to the provisions of section 0 every gift, conveyance, 
assignment or transfer, delivery over or payment of goods, chattels or effects, 
or of bills, bonds, notes or securities, or of shares, dividends, premiums or 
bonus in any bank, company or cor|>oration, or of any other property, real 
or personal, made by a |>crson at a time when he is in insolvent circumstances 
or is unable to pay his debts in full, or knows that he is on the eve of insolvency, 
with intent to defeat, hinder, delay or prejudice his creditors, or any one or 
more of them, shall, as against the creditor or creditors injured, delayed or 
prejudiced, be null and void.

(2) Subject to the provisions of section 6 every such gift, conveyance, 
assignment or transfer, delivery over or payment made by a person being 
at the time in insolvent circumstances, or unable to pay his debts in full, 
or knowing himself to be on the eve of insolvency, to or for a creditor with the 
intent to give such creditor an unjust preference over his other creditors or 
over any one or more of them shall, as against the creditor or creditors injured, 
delayed, prejudiced or postponed, be null and void.

(3) Subject to the provisions of section 6 if such a transaction with or 
for a creditor has the effect of giving that creditor a preference over the other 
creditors of the debtor or over any one or more of them it shall in and with 
respect to any action or proceeding which, within sixty days thereafter, is 
brought, had or taken to impeach or set aside such transaction be presumed 
primA facie to have been made with the intent mentioned in sub-section 2, 
and to be an unjust preference within the meaning hereof whether the same is 
made voluntarily or under pressure.

(4) Subject to the provisions of section 6 if such a transaction with or for 
a creditor has the effect of giving that creditor a preference over the other 
creditors of the debtor or over any one or more of them it shall, if the debtor 
within sixty days after the transaction makes an assignment for the benefit 
of his creditors, be presumed primA facie to have been made with the intent 
mentioned in sub-section 2, and to be an unjust preference within the meaning 
hereof whether the same be made voluntarily or under pressure.
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brought to set aside the transfer. Sub-section (4) is invoked 
because this sub-section provides that a transfer made within 
sixty days from the date of an assignment for the benefit of credi
tors is one that is presumed, primâ facie, to have boon made with 
the intent mentioned, and also that such presumption arises 
whether the transfer was made voluntarily or upon pressure.

This presumption is rebuttable: Wade v. Elliott (1907), 10 
O.W.R. 206; Craif v. McKay (1906), 12 0.L.R. 121; and 1 think 
the plaintiff has satisfied the onus cast upon him of negativing 
any intent to defraud or defeat, hinder or delay, the creditors of 
the mortgagors in the recovering of their claim.

The plaintiff did not, at the time of taking the chattel-mort
gage, know of the insolvency of the Forgies. It is argued that the 
Forgies told him they could not pay. What was said by Forgie 
or his wife had reference to the payment within the time mentioned 
in the mortgage rather than any ultimate inability. Time to got 
in the crop and to get it threshed and marketed was spokeif of 
as the means they would have of paying, rather than to sell the 
chattels.

It is quite clear that the defendant, acting for the Hank of 
Toronto, did not think the Forgies insolvent on the date of the 
mortgage taken by the Bank of Toronto, the 12th August, 1915. 
Nothing occurred between the last mentioned date and the 25th 
August to hasten insolvency.

The Forgies wore apparently in a prosperous condition, owning 
a very large amount of stock, occupying a farm of the value of 
115,000, as stated in the conveyance, in which they had consider
able equity. In war-time the farm would not sell for as much as 
before the 1st January, 1915.

The Forgies, for some reason, were not favourable to the 
plaintiff; but, according to their evidence, they expected to bo 
able, later on, and in part from their crop of 1915, to pay part of 
their indebtedness. The chattel-mortgage was given under pres
sure, and pressure will not save a transfer, if pressure liad the 
result of procuring the transfer, with the intent to defeat, etc. 
Even if a transfer such as the one now in question has the effect 
of defeating, delaying, hindering, or prejudicing a creditor, it is 
not void unless made with fraudulent intent.

The circumstances of this ease being such, a person in the



35 DXJl.] Dominion Law Reports. 627

position of the plaintiff, dealing with another in the purchase of 
land, might well lielieve that person to he in solvent circum
stances, when in fact the person was insolvent.

I find that the chattel-mortgage was not made with such intent 
as to render it void.

There will 1» judgment for the plaintiff for $621.92, with 
interest at seven per cent, per annum from the 25th August, 1915, 
to the 15th October, 1915, and at five per cent, per annum from 
the 15th October, 1915, on $621.92, with costs, The debt will 
be payable out of the estate of the Forgies, in the hands of the 
defendant as assignee. The costs will 1» payable by the defend
ant personally, but with liberty to the defendant to apply to lie 
indemnified by the estate as to those costs. Application should 
be made by the defendant on passing his accounts.

The plaintiff having died since the trial, the widow and admin
istratrix of his estate moved to vary the judgment as entered.

Septemlier 15, 1916. Britton, J.:—Since the trial of this 
action, Joseph O. Clifton, the original plaintiff, has died. This 
motion is on liehalf of Allx-rta Malsil Clifton, widow of Joseph 
G. Clifton and administratrix of his estate. The motion is for 
an order varying the minutes or terms of the judgment herein 
at issue so as to mako it clear that the plaintiff is entitled to lie 
paid by the defendant personally the amount of the chattel- 
mortgage as found by the trial Judge, and that, ujain such pay
ment by the said defendant, he is to be allowed to reimburse 
himself out of the estate of Hugh D. Korgie and Mary Ann Forgie, 
and that there lie stricken out of the second paragraph of the said 
judgment issued herein, the words “A. 8. Towers, the assignee of 
the estate of Hugh D. Forgie and Mary Ann Forgie," and varying 
the third paragraph of the said judgment by providing that the 
said defendant may repay himself out of the estate of the said 
Hugh D. Forgie and Mary Ann Forgie the amount so paid by 
him, or for such variation as will enable the plaintiff to have the 
intention of the trial Judge carried out, by payment to the plaintiff 
by the defendant of the amount of the chattel-mortgage on the 
chattels wrongfully taken and sold by the defendant, A. 8. Towers, 
and for such other variation of the said judgment as will fully 
and completely set out the intention of the trial Judge in granting 
recovery against the defendant for the said stun; and for an order 
declaring the true construction of the judgment, and for such an
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order in the premises as under all the circumstances the justice 
of the rase may require—and for an order pursuant to ltule 566 
and other Rules, under the Judicature Act, declaring that the 
applicant is entitled to execution against and may issue execution 
against the defemlant heroin for the said sum as found hy the trial 
Judge, excepting costs, which have lieen paid hy the defendant.

The motion is practically, in part, that the minutes of judgment 
and the judgment itself should conform to and be in accordance 
with my findings of fact as trial Judge.

Hugh Korgie ami wife, being the owners of a large numlicr 
of chattels of considerable value, executed two mortgagee 
thereon—one to the Bank of Toronto and one to the plaintiff 
in this action. Within sixty days from the date of the mortgage 
to the plaintiff, the Forgiee made an assigiunent for the lienefit 
of their creditors to the defendant. The defendant relied upon 
the presumption against the chattel-mortgage to the plaintiff, but 
took no proceedings to set that mortgage aside. After con
siderable delay, the defendant sold all of the chattels, and realised 
from the sale more than sufficient to satisfy both mortgages, but 
he refused to pay the plaintiff, and finally this action was brought. 
It was tried before me, and I found in favour of the plaintiff.

In my opinion, the plaintiff’s motion should prevail. The 
plaintiff is entitled to have the judgment against the defendant 
personally. The judgment as taken out contains a mistake that 
should lie rectified. The minutes of judgment as settled and the 
judgment as issued do-not carry out my intention in giving judg
ment for the plaintiff on the trial of this action.

It is contended by counsel for the defendant that it is too 
late to correct such a mistake, even if mistake has been made. 
I do not think it too late.

The contest in the action was as to the validity of the chattel- 
mortgage. I found in favour of the mortgagee. The original 
plaintiff therefore was, and the administratrix is, entitled to what 
follows from success in the action in reference to that property.

It was the defendant’s act that deprived the plaintiff of his 
property. The defendant treated the proceeds of the property 
of the mortgagees as liclonging to the estate. The conversion 
was by the defendant, so the defendant should be liable; and the 
defendant should not escape liability by reason of any mistake 
in acting upon the supposition that there were assets sufficient
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to pay tho judgment, when in fact, if it lie a fact, all the assets ONT. 
had Iwen so used by the defendant as not to be available for pay- 6.C. 
ment of the present judgment. Custom

Mr. Justice Anglin, in the late case of Quebec Jacquet Cartier r 
Electric Co. v. The King (1915), 51 8.C.R. 594, 24 D.L.R. 424, held °W“* 
that tile Court appcali-d from could correct tho formal judgment 
in so fur as it did not express tlie intention of the Judge.

I have read t he caste cited by Mr. Brewster, and, in my opin
ion, tho present case is distinguishable.

This judgment as taken out will work a wrong to the plaintiff 
that was not intended. It will leaie tho plaintiff in no bitter 
position—except as to costs—than if defeated in the action. It 
will relieve the defendant, although a wrongdoer, from liability, 
from the result of 1ns wrongful act. It will allow payments 
wrongfully mailc by the defendant out of the proceeds of the 
plaintiff's property.

There will be no eosts of the motion.
IV. S. Breu'tler, K.C., for the ap]H-llant; J. Ü. BitteU, for the 

plaintiff, respondent.
The judgment of the Court was read by
Hodoins, J.A.:—The question involved is, whother the re- iiodun.. j.a. 

spondent lias successfully rebutted the statutory presumption 
under the Assignments and Preferences Act, R.S.0.1914, ch. 134, 
sec. 5, sub-sec. (4), or whether the giving of the chattel-mort
gage in question to him was null and void as an unjust preference.

Sub-sectinn (4), as 1 read it, deals with a transaction such as 
is mentioned in sub-secs. (1) and (2), which results in preferring 
a creditor. If it takes place within sixty days of an assignment, 
there arc two presumptions—one that the transaction is in fact 
an unjust preference, and tho other that it was so intended. If, 
therefore, there be insolvency, or inability to pay debts in full, 
or consciousness that insolvency is impending, the creditor must, 
in order to discharge the statutory onus, shew that there was no 
intent to prefer unjustly.

It is expressly enacted that the presumption shall be made, 
whether the transaction is voluntary or is induced by pressure, 
and it is not enough to shew pressure to rebut the intent, because, 
if the presumption arises in the first instance, notwithstanding 
proof of pressure, it is needless to say tliat pressure continues to 
be immaterial throughout.
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The question therefore is, has the respondent demonstrated 
that the debtors were able to pay their debts in full, and that the 
security was not given with intent unjustly to prefer him to the 
other creditors?

The learned trial Judge lias confined himself to finding that the 
respondent had satisfied the onus cast upon him of negativing 
any intent to defraud or to defeat, hinder, or delay, and that the 
debtors had no such intent.

But before us the case was argued as governed by sub-sec. (4), 
which deals with the giving of un unjust preference. It is therefore 
necessary to consider the farts, apart from the finding alluded to, 
in order to ascertain their relation to the question of preference.

The position is a simple one. The respondent, a creditor 
for 1574, the difference in a real estate transaction, took a note 
dated the 11th January, 1015, for the amount. He failed twice 
in securing payment, and the third time armed himself with a 
prepared chattel mortgage and a provincial constable, and went, 
on the 25th August, 1015, to the debtors' farm, determined, as 
he says, to get cither money or security. He got the chattel- 
mortgage, now impeached, on that day. He had sold the debtors 
the farm at a trade value of $13,500, but, no doubt, knew its real 
value, said by Moore, a farmer, formerly tenant on it, to be 
$4,500 less than the debtors took it for in trade.

The respondent was met at first by a refusal, repeated more 
than once, bused on the fact that there were other creditors. 
To my mind that statenunt meant, and plainly indicated to the 
res|Hindont, that, if the debtors gave the security, the rrs|iondent 
would secure a preference which would be unjust to the other 
creditors—otherwise the insistence on it as a ground for refusing 
the security would have no meaning. The rescindent made an 
inventory of everything on the place, and got the mortgage signed. 
He Bays he did not know whether there was danger or not, and 
that he wanted to make himself safe. He was well aware that the 
debtors liad no money, for they had twice renewed the note, the 
last time, as he says, tiecausc the debtors could not pay until 
they got their crops in.

The chattel-mortgage in question is upon all the wheat, oats, 
liay, and buckwheat crops, the horses, cows, and all live stock, 
and all the farm and dairy implements. It allows immediate
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seiiure in case the respondent feels insecure or unsafe, or if the 
debtor attempts to dispose of anything covered thereby, or if 
he is sued for any money demand. It constituted an immediate 
and complete preference in favour of the respondent, and in no 
way prevented what the debtors feared, i.e., that the respondent 
would sell them out.

If the evidence of the husband and wife is accepted as to tho 
cause of their refusal, then tho respondent was aware that they 
owed other debts. Ho knew also that they could not pay even 
his debt as it liecamo due, or till the crops were gathered; that 
they had only about $2,000 of value in chattels, including those 
crops, and that the debtors had mortgaged the farm for $8,500, 
an amount which the respondent says he would not load himself 
up with, even if he got tho farm for it. There is no finding by the 
learned trial Judge that the respondent was not told of the other 
debts; and, as there was a distinct difference on this point between 
the debtors on the one hand and the respondent on the other, the 
circumstance that Hill, who went down with the respondent and 
urged the giving of the mortgage, was not called, is of very con
siderable moment. The mention of other creditors was sworn to 
have been made to him twice, the last tune in the presence of 
the respondent.

The learned trial Judge expresses the view that, under the 
circumstances, tho respondent might well believe in the debtors' 
solvency ; but the circumstances indicated by him «era to be more 
apparent than real, depending largely on tho value of the farm, 
which Moore, tho former tenant, Almas, the auctioneer and real 
estate agent, and the respondent himself, depreciate to the amount 
of the mortgage.

The question, however, is: has the respondent displaced the 
presumption tliat there was intent to prefer both in his mind and 
the debtors'? The situation gives no clear impression rebutting 
the statutory inference, and at most leaves in grave doubt whether 
the respondent was as blind and confiding as he indicates, having 
regard to his insistence on immediate action, and the knowledge 
he gained during his conversations with tho debtors. He had 
planted the debtors on the farm ; tho claim represented the cash 
he was getting out of the “deal;" although he was hard up, he 
renewed the note twice, he discounted it twice, and wanted, ac-
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cording to Hill, a security for it to shew to his bank. He shows 
intimate acquaintance with the placing of the heavy mortgage 
on the farm by the debtors; and nothing would be more natural 
than that, before renewing the note at all, he would have satisfied 
himself and his friend Schell as to wliat the debtors’ position 
really was.

If I am right as to the debtors’ reason for refusing at first to 
give the security, namely, that their other creditors would be 
prejudiced, their final concurrence in yielding to the respondent’s 
wish is consistent either with a change in that belief or with an 
acceptance of the demand notwithstanding tliat it placed their 
other creditors at a disadvantage. Both admit that their fear 
that the respondent would sell them out induced them to sign; 
and, as pressure is unimportant, tliat shews that they intended to 
prefer him in order to save themselves. Tliat they were insolvent 
there is no possible manner of doubt; and there is nothing, but 
rather the contrary, to warrant the conclusion that, if they had 
been able to harvest their crops, they could have paid the interest 
on the farm mortgage and the $4,209.92 which they owod outside.

On the whole, therefore, the result must lie that the onus re
mains undischarged by the rcs]x>ndent. The appeal should be 
allowed and the action dismissed. Appeal allowed.

TARRABAIN v. FERRING
AUterla Supreme Court, Beck, Stuart, WaUk and Ivea, JJ. March 93, 1917.

1. Landlord and tenant (| II B—10)—Covenant ah to suitability—
Breach—Remedy—Liability or ahmionke.

Notwithstanding the general rule that then1 in no implied covenant in 
a Icrhc of an existing building that it is fit for the pur|>oae it is intended to 
be used for. a lessor who agrees to construct for the lessen' occupancy a 
building on the leased land is bound to construct a building suitable for 
the |>ur|*isee for which he knows the lessees intend to use it; if, however, 
the lessees have gone into occupancy, the remedy for a breach of the 
contract is in damages, not repudiation of the lease, even a* against an 
assignee of the reversion.

2. Damaurh (I III A—A4)—Breach or covenant by lmhor to erect
SUITABLE BVILDINU.

The proper measure of damages for breach of covenant by a lessor to 
erect a building suitable for the lessees' jiurposes is the actual damage 
sustained as the consequence of defects arising before the time when the 
defects, if discovered, could have been remedied, and in addition, if any 
damage was sustained after that time, either what it would have cost the 
lessee to have repaired the defects, or the amount of hie actual damages 
whichever is the least.

Appeal by plaintiffs, lessees, from a judgment of Harvey, 
C.J., dismissing their action for breach of contract by lessor. 
Reversed.
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Frank Ford, K.C., an<l J. H. Lovell, for appellants.
C. C. McCaul, K.C., for defendants O’Brien à Smith.
C. H. (Irani, for defendants Kernings.
Beck, J.:—The defendants, the Ferrings (husband and wife) 

are lessors, and the Tarralmins (two brothers) are lessees under a 
lease which liears date Novemlier 15, 1913, made in pursuance of 
the Land Titles Art, of certain lots in St. itheona (Edmonton), 
“and the mid building to be erected thereon’’ for the term of 3 
years from January 1, 1914, at a monthly rental. The lease con
tained a provision to the effect that “in the event of the building 
on the demise! premises not Ix-ing completed and fit for the occu
pancy of the lessees by January 1, 1914, the time for the payment 
of the first instalment of rent due should be postponed until 
February 1, 1914, and that in case there should l>e any dispute 
as to whether or not the building was pro|*»rly completed a certi
ficate of the architect as to the completion of the same should l>e 
binding ujam both parties and conclusive evidence of the com
pletion of the building;" and the lease concluded with a declara
tion that “this agreement and everything herein contained shall 
enure to the !>enefit of and Ik* binding upon the parties hereto, 
their and each of their heirs, executors, administrators ami as
signs. "

The Tarrabains moved into the building erected on the 
leased premises on or a few days More January 1, 1914. The 
defendants, O’Brien and Smith, took a transfer of the premises 
from the Ferrings quite early in January; perhai*, though it 
does not appear, the agreement for the sale was made some time 
More the transfer was actually made; and this 1 think prob
able.

Attached to the lease was a memorandum of agreement 
tearing date ()etol>er 22, 1913, which refers to the lease as at
tached thereto, whereby the Ferrings agree to proceed to erect the 
contemplated building in accordance with the plan prepared by 
one Underwood, architect, to be leased to the Tarrabains on the 
terms of the “draft lease*’’ annexed.

The statement of claim alleges eertain representations as 
to the character of the proposed building, and alleges that the 
building was not properly erected, nor were proper materials 
supplied, nor was the work |>roperly done, in consequence whereof
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the value of the building to the plaintiffs was greatly lessened 
and the plaintiffs greatly damaged. It also alleges that the 
plaint iff ft, upon discovering the defects in the building, which 
were latent, notified the defendants O’Brien and Smith, who had 
acquired the premises from their co-defendants, of the defects, and 
that they assured the plaintiffs that they were such as could be 
easily remedied, and that they would remedy them, and that the 
plaintiffs afterwards, the defects not Iteing remedied, nor capable 
of tieing remedied so as to make the building conform to the 
agreement or suitable for the plaintiffs' business, notified the 
defendants O’Brien and Smith that they repudiated the lease and 
would pay only for use and occupation.

The statement of claim also alleges in effect tliat, though the 
plaintiffs entered into possession of the premises, they discovered 
the defects only afterwards in the building. The defects they 
allege are as follows:—

(1) They eould not use the windows for the display of goods owing to the 
frost forming on them. (2) Heating apparatus was of so insufficient capacity 
to heat the building, or was so defectively constructed that the plaintiffs 
and their employees and customers suffered from the cold. (3) With the 
o|iening of spring the basement was flooded and goods properly stored there 
were damaged. (4) The basement was damp, resulting in goods being 
damaged.

The defendants O’Brien and Smith distrained for rent.
The claims made by the plaintiffs are: a declaration tluit the 

building was not the building called for by the agreement and 
lease, and tliat the lease lie delivered up to lx* cancelled; a declara
tion that the amount already paid is a sufficient conifx-nsation for 
the use and occupation of the premises ; <lamages on the four 
grounds stated; damages for illegal distress.

I think that the lessors, lieing bound by their agreement 
to erect a building for the lessees, were, under the circumstances 
disclosed in the evidence, Ixiund to make tluit building suitable 
for the purposes for which the lessee* required it, notwitlistanding 
tluit the general rule, to which, however, there are admitted 
exceptions, is tluit there is no implied covenant by a lessor of 
an existing building tluit it is fit for the purpose for W'hich it is 
known to be intended to be used; though there are also restrictions 
upon as well as exceptions to the general rule. See generally, 24 
Cyc. 1048, 1130, 1154 et seç., tit. “Landlord and Tenant,” where 
English and Canadian authorities are referred to. I think too
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that, if there had been a substantial failure of performance by the 
lessors of the agreement, the lessees might liave declined to go into 
occupation; and if substantial jierfonnaneo were not made within 
a reasonable time of the commencement of the lease the lessees 
might have repudiated the lease: Tildesley v. Clarkson, 31 L.J. 
Ch. 302.

The lessees, however, went into occupation, and I think the 
effect of their doing so was to take away their right of repudia
tion, and to leave what, if the non-performance were substantial, 
would liave been (if posse ssion were not taken) non-fulfilment of a 
condition precedent to the lease taking effect, on the plans of a 
mere cemtract, for elefault in performance of which they would 
still lie entitled to recover damages. S«*e Hudson on Buileling 
Contracts, 4th eel., pp. 333, 484.

These are the conclusions as to the* law which I liave* arrive*! at 
after examining a number of decisions.

As to the liability of the defendants, O'Brien and Smith, 
I am of opinion that on the evidence the-plaintills are entitleel 
to look to them in place* of the* herrings for such elamngcs that 
the plaintiffs can shew they suffere*d by mason of tIk* non-fultil- 
ment of the lessors’ agre*e*mcnt as to the* buileling.

In Fern, Landlord anel Tenant, 4th e*eh, p. 434, it is said:—
It is also to he observed that upon a purchase or assignment of the rever

sion, the ixissession of a tenant is notice to the assignee (as between himself 
and the tenant) of the actual interest, including any equities, the tenant may 
have in the premises. Taylor v. Stiltbcrt, 2 Yes. 437; (30 K.H. 713): Daniel* 
v. Davidson, 16 Yes. 249, (33 K.H. 978) ; and even, as it has lieen held, of rights 
which have accrued to the latter under a contract |sisterior to, and imle|ien- 
dent of, the contract under which lie holds possession. (Alien v. Anthony, 1 
Mer. 282. (35 K.H. 679).
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This proposition is sustained by Harnhart v. (ireenshields, 
9 Moo. P.C. 18 (14 K.H. 204), and Lewis v. Stephenson (1898), 67 
L.J.Q.H. 290, 78 L.T. 165.

O’Brien and Smith are not, in my opinion, entitled to say 
that they took a transfer and obtained a certificate of title thereon 
and so are fret* of any obligation of the Ferrings. They took 
expressly subject to tin* lease; the lease on its face shewed—and 
they no doubt were well aware of the fact quite apart from the 
lease—that the tenants were entitled to liave the building on the 
premises complete in all respects; that obligation of the Ferrings, 
as lessors, ran with the land and liound O'Brien and Smith unless
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the tenants had estopped themselves; the fact of them taking 
possession was not an unequivocal statement that everything 
was complete. So though doubtless the Ferrings remain liable 
O’Brien and Smith are, in my opinion, also liable as assignees of 
the reversion, and I think too that they clearly undertook, and 
assumed towards the plaintiffs, the obligations of the Ferrings, 
and that the plaintiffs looked solely to O’Brien and Smith to 
remedy the defects they complained of. See Cornish v. Stubbs 
(1870), L.H. 5 C’.P. 334; Smith v. Eggingtor. (1874), L.R. 9 C.P. 
145, and Buckworth v. Simpson (1835), 1 C.M. & R. 834, and the 
cases noted in the reprint of the last case, 149 E.R. 1317.

I think the plaintiffs have shewn that in some respects the 
building was not put in the condition in which the plaintiffs 
were entitled to have it put, and I think too they have shewn 
some damages under some at least of the 4 heads under which 
they place them, but the measure of damages which they seek 
to apply, is not, in my opinion, the correct one. One entitled to 
damages is bound as far as reasonably possible to minimise his 
loss. Frost v. Knight, L.R. 7 Ex. Ill, at 112. Nickoll v. Ashton, 
(1909] 2 Q.B. 298, affirmed, [1901] 2 K.B. 120. Applying this 
principle, which is incontestable, the damages recoverable by the 
plaintiffs will necessarily be quite small at all events under some 
heads of claim. I think the proper measure of damages in the 
present case is this: any actual damage to goods or otherwise 
sustained as the consequence of defects arising before the time 
that the defects having been discovered, could have been re
medied, and in addition, if any damage of that character was 
sustained after that time then either what it would have cost 
the plaintiffs to have repaired the defects or the amount of the 
plaintiffs’ actual damage under that head whichever is the lesser.

The action was dismissed by the trial Judge at the conclusion 
of the plaintiffs’ case on motion of counsel for defendants. It 
does not appear whether the defendants were prepared with 
evidence on their own behalf or not and no suggestion was made 
on behalf of any of the defendants upon the argument either 
by their factums or orally as to what ought to be done in the 
event of the plaintiffs’ appeal succeeding, and the Court being 
of opinion that the plaintiffs had established a right to dam
ages against any of the defendants on the evidence as it stands;
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it was recognized, 1 think, that any damages recoverable would «■'TA- 
have to be ascertained by a reference. &

It seems at least doubtful whether a defendant who moves Tahkabain 

for and obtains a dismissal of the action at the close of the plain- VrB^,vn 
tiff’s ease where the case is tried without a jury is entitled as a ——
matter of right to have a new trial to enable him to adduce evi
dence on his own behalf. At all events the usual and safer course 
is to call his own witnesses and thus enable the Court to decide 
upon the whole evidence and if a defendant has not done so he 
should liear the costs that have been thrown away by reason of 
his not luiving taken that course. See Macdvnald v. Worthington,
7 A.R. (Ont.) 531; Craig v. McKay, 8 O.L.R. 651; Merchants 
Bank v. Lucas, 12 P.R. (Ont.), 526; Baker v. G.T.P. B. Co.,
11 A.K. (Ont.), 68, and English authorities therein cited.

If the case is to he decided upon the evidence as it now stands 
I would direct judgment against both the Ferrings and O’Brien 
and Smith for such amount of damages as shall lie ascertained 
by a Judge upon the principle of the measure of damages above 
indicated; with the right, however, to Smith and O’Brien to 
apply in this action to the Judge for the purpose of enabling 
them, if they think they are entitled to do so, to claim against 
the Ferrings any portion of the damages recovered by the plain
tiffs against them from the Ferrings; and 1 would order the de
fendants to pay the plaintiffs the costs of the action; I would 
give the plaintiffs the costs of the appeal, taxable under col. 2, 
as against all the defendants. I would, however, give the de
fendants or either set of them the right to elect to have a new 
trial, if they so elect within one month, they in any event to pay 
the costs of the first trial in any event taxable under the same 
column.

I would suggest that the Judge upon the reference should 
utilize r. 534 as to the employment of an expert as was done in 
Faulkner v. Llewellyn, 9 L.T. 251, 11 W.R. 1055, affirmed 9 L.T.
557, 12 W.R. 193.

Walsh, and Ives, JJ., concurred with Beck, J.
Stuart, J.:—No doubt the general rule is that there is no stimrt.j 

implied covenant by the landlord that the demised premises are 
suitable and fit for the purpose, for which the tenant intends to 
use them. But where there is an agreement by the owner of
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lota to build a building thereon which, in the agreement, another 
peraon agrees to take a leaae of and the purpose for which the 
building ia to be used ia known to the owner I think there ia neces
sarily not only an agreement (in this case express) to erect ac
cording to specifications but also an implied agreement that the 
work should lie done in a proper and workmanlike manner, and 
produce a building reasonably fit for the purpose intended, at 
least witliin the limits of the specifications. Moreover, the lease 
when signed contained this clause:—

And it ia further understood and agreed that in case there should be any 
dispute as to whether or not the said buidling is proper/g completed, certificate 
of the architect as to completion of the same shall be binding upon both parties 
and conclusive evidence of the completion of the said building.

Surely this means that there was an implied agreement that 
the work should be properly done.

Where it appears from the terms of a lease of a store in a building being 
erectv! h_ the lessor and from the subsequent acts of the parties that they 
understood the property rented was to be a finished store, a covenant will be 
implied that the store should be fit for use at the time of the commencement 
of the term. Le Ferge v. Mansfield, 31 Barb. (N. Y.) 345.

Indeed, T think that it might well be argued that owing to 
the clause in the lease which I have quoted there was an implied 
agreement by the proposed landlord that he would employ an 
nrcliitect to supervise the erection of thé building. So far as 
the evidence shews, though of course the defendants called no 
evidence owing to their success in securing a non-suit, there was 
really no siqxTintendence of the work by an architect at all. 
Underwood, who wag employed by the Ferrings to prepare the 
plans and specifications, said that he did not actually superintend 
the work and was not employed to do so. I think the Ferrings 
were probably at fault in not having an architect watch the 
work.

Underwood examined the building in May, 1915, some 16 
or 17 months after its completion. He was very emphatic in his 
opinion that there was poor workmanship in the building and 
that it was in consequence of tliis that the damage suffered by 
the plaintiffs arose. I think the only reasonable inference from 
his evidence is that in consequence of this poor workmanship 
the building was not reasonably fit for the purpose for which 
it was, to the knowledge of the owner and landlord, intended 
to be used. But I think, by taking possession, the plaintiffs
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accepted the lease, the tenancy liegan and they were liable to 
pay the rent. It was apparently open to them under the clause 
I quote from the lease, to have had Underwood, the architect, 
examine the building and say whether it was properly completed 
or not. They did not choose to do this but entered into occupa
tion, and I think, therefore, they cannot escape from their lia
bility under the lease. But I do not think that by entering into 
possession they should be held to have waived the right to have 
a building reasonably fit for the purpose intended. They were 
entitled to rely upon the landlord’s implied covenant in that re
spect, particularly where the delects were not immediately appar
ent to a person who was not an architect.

I think, however, that again, owing to the clause in the lease, 
they were entitled still to have Underwood examine the building 
as soon as the trouble appeared in order to ascertain the cause of 
it. Not only were they entitled to do that but I think they 
were bound to do so in order to discover as soon as possible what 
needed to be done to stop the damage from continuing. The 
architect’s fee for examination, I think, they were entitled to 
charge as part of their damage. If the result of the examination 
shewed, as the evidence seems to indicate that it would have 
shewn, that with respect to most of the defects a very slight ex
penditure would have put the matter right, I think the plaintiffs 
were certainly bound to make at least this expenditure, and would 
have been entitled to recover it as damages from the landlord. 
I, at first, had some doubt whether there should not tie another 
rule in regard to defects which could only be remedied by some 
serious structural alteration on the ground of the position of 
the parties as tenant and landlord, the latter being the owner of 
the building. But I now rather incline to the view that, in such 
a case as this, the tenant should occupy a position more nearly 
approaching the position of an owner whose contractor has not 
fulfilled his contract. In a sense the landlord was a contractor 
and the tenant was the owner at least of an estate for 3 years, for 
whom the building was being built.

Where there is a covenant by the landlord to repair, the 
tenant is entitled, upon breach, to do the repairs, and though 
perhaps he cannot exactly deduct it from the rent so as to reduce 
the amount for which the landlord can distrain (Foa, 5th ed.,
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a54G; Woodfall, 19th ed., 711 ; Taylor v. Beal, Crok. Eliz. 222 
(78 E.K. 478)), lie can claim the cost of the repairs as damages. 
In Amer. & Eng. Eneye. of Law, vol. 18, ]). 230, it is said :—

If the covenant of the landlord is to put the premises in repair before the 
beginning of the tenancy, the making of such repairs is a condition precedent 
to the obligation of the tenant to accept |>os8ession and pay rent ; but if the 
tenant enters into possession he beeoini s liable for the rent subject to a claim 
on his part for damages for the failure of the landlord to repair.

The present ease is not, of course, one involving a covenant 
to repair, hut in the circumstances 1 think the principle appli
cable should lie the same with this modification, that as the land
lord’s covenant was to construct, 1 think the tenant’s right was 
perhaps more extensive so far as structural alterations were con
cerned. While, on the other hand, his right was perhaps not so 
extensive as that of an absolute owner whose building contractor 
had failed to complete. Just where the line"of his right should lie 
drawn would perhaps be difficult to say, but I think that there was 
clearly nothing that needed to be done to the building in this case 
which the plaintiffs did not have a right to do if after notice the 
owner did not do it.

I think, therefore, the plaintiffs ought upon the evidence as it 
stands to be given judgment for damages, but that these should be 
limited to what they actually suffered up to the time that they 
might have reasonably been expected to have the corrections in 
the building made themselves, and the cost of such corrections, 
including an architect’s fee, provided of course that the damage 
they actually did suffer subsequently to the time they should 
have made the repairs reached the latter amount. They are not 
the owners, and the measure of the subsequent damages suggested 
is merely an outside limit beyond which the subsequent actual 
damages suffered by them should not be allowed to go.

With regard to the question whether the Ferrings or O’Brien 
and Smith or l>oth of them are liable, I have had considerable 
difficulty. The lease is under seal and assigns are mentioned, 
and the lease and agreement are to be read together as one docu
ment. Hence by the stat. 32 Hen. VIII. ch. 34, the assignee of the 
reversion is bound by the covenants which run with the land. 
The covenant here was to do something with relation to the land 
itself, i.e., to erect a building thereon, and though it was therefore 
not in esse at the date of the lease, yet “assigns” being named, I
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think the assignees of the reversion were hound. Rut were they 
liable?

It seems to me that the breach may have taken place before 
the assignment of the reversion, and I should therefore think that 
for a preceding breach, the assignee would not lx? liable (see Foa, 
5th ed., pp. 425-6). The assignees may have found the tenant 
in possession and may have assumed and been entitled to assume 
owing to the terms of the lease that there was no dispute about 
the proper completion of the building. I think anything that 
Smith and O’Brien did afterwards was perhaps nothing more than 
any good-natured landlord might be expected to do, and did not 
amount to a recognition of liability for the covenant of the her
rings in regard to the completion of the building. This is the view 
I should be inclined to take of the matter if it were clear that the 
assignment from the Ferrings to O’Brien and Smith took place 
after the plaintiffs had gone into possession. But this is not 
clear from the evidence, although the pleadings would seem to 
indicate that such was the case.

However, as the other memlx?rs of the Court are of opinion 
that the defendants, Smith and O’Brien, are upon the evidence, as 
it stands, liable in any case even if they did acquire title subse
quent to the plaintiffs taking possession I shall not expressly 
dissent from their view.

I think the Ferrings were not relieved by anything that the 
plaintiffs did. It seems to me there can be no question of elec
tion. The plaintiffs tried to get at the persons who were nearest 
them, their present landlord, and did not approach the Ferrings, 
but the mere omission to make a claim against them cannot , in 
my opinion, destroy the liability of the Ferrings for their breach 
of their covenant.

If, however, neither of the defendants desire a new trial 
and both are content to accept liability for the narrow measure 
of damages we suggest, then there may be a reference to the 
Master at Edmonton to ascertain the damages, and on such 
reference the Master ought, I think, under rule 534, to accept 
the certificate of Underwood as to the extent of the defects and 
the cost of remedying them.

If a new trial is not asked for, I think all the defendants 
should pay the costs of the appeal of the action and the amount 
of damages ascertained by the Referee.
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If either of the defendants ask for a new trial within one 
month, then the order should he that the appeal be allowed with 
costs as against both defendants, a new trial ordered, and that the 
costs of the first trial be paid by the defendants.

There is, as I gather from what was said at the opening of 
the case, a third party notice, which raised the question of liabil
ity as between the defendants themselves and which by agree
ment was left in alieyance. Proceedings to settle any matter aris
ing between defendants may lie taken thereunder, and that al
though, strictly speaking, a third party notice may not have lx>en 
applicable to such a case. Appeal allowed.

BOUTILIER v. LEWIS.

Nova Scotia Supreme Court, Russell, Longley, Harris and Chisholm, JJ.
March SI, 1917.

Pleading (§ II D—185)—Nature ok claim — Negligence — Employer’s 
LIABILITY.

The essential function of pleadings is to give the parties notice of the 
case to be tried; when; a statement, of claim charges the defendant with 
negligence as the owner of a factory building, and he hassha|>ed his defence 
accordingly, the plaintiff cannot, at the trial, offer to prove the defend
ant 's liability as employer.

Appeal from the judgment of Sir Wallace Graham, C.J., in 
favour of plaintiff, for the amount of .$500 damages assessed by the 
jury, in an action under the Fatal Injuries Act (Lord Campliells 
Act) by the mother of a lad who died from injuries received in a 
factory in which he was employed. Reversed.

C. J. Burchell, K.C., for appellant ; J. Terrell, K.C., for respon
dent.

Russell, J.:—The plaintiff is the mother of a boy under 
fourteen who was employed in a factory operated by an incor
porated conqiany. Such employment was contrary to the pro
visions of the Factories Act, and there is evidence that the boy was 
set to work in a dangerous position, and without the proper secu
rities for his safety. The plaintiff stated her case in such terms as 
to lead the defendant to supi»ose that she was claiming damages 
from the defendant as the owner of the factory and responsible 
for the negligence in consequence of his ownership. It was not 
until the case was opened tliat plaintiff’s counsel discovered that 
defendant was not the owner of the factory. Perhaps he did not 
even discover it then, but he liad notice then tliat counsel for the 
defendant contended tliat the action was wrongly brought, and
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should have been against the Lewis Hardwood Co., Ltd., a 
corporation.

The trial proceeded, defendant’s counsel apparently assuming 
that plaintiff was seeking to prove that the defendant was liable 
as owner, and shaping his defence in that view; being unconcerned 
as to the particulars of the negligence charged and concerned only 
as to the proof bearing on the issue whether or not the defendant 
was the owner of the business. After the evidence was all in, he 
was surprised to learn that the plaintiff was about to claim that 
the defendant, whether owner of the factory or not, was liable 
for his personal misfeasance in and about the employment of the 
boy.

I think the statement of claim has had the effect of misleading 
the defendant as to the nature of the claim to be put forward. 
It was not intended to mislead. The plaintiff’s counsel was him
self taken by surprise when he discovered that the factory was 
not, as his statement of claim sets out, owned anti operated by the 
defendant. I do not think it is sufficient that by discarding such 
statements as this as mere description, the statement of claim 
can be made to cover the facts proved. The essential function 
of pleadings is to give the parties notice of the case to lx* tried 
and I think the defendant has a fair grievance in that he was not 
informed by this statement of claim as to the nature of the case 
he had to meet.

If the interests of the child were in question, one might have 
feelings of sympathy which would tempt him to strain a point to 
sustain the verdict and assessment. So far as I am able to draw 
inferences from the evidence, the interests of the surviving children 
are more likely to 1m* promoted by setting aside the verdict than 
by sustaining it. If the parents of infant children are permitted 
to combine with unscrupulous employers in submitting them to 
the risk of dangerous employments, and then when accidents 
happen, are fortunate enough to have heavy damages awarded 
to them, it is quite possible that many parents will be mercenary 
enough to take the chances of violating the statutes made for the 
protection of children. All this, however, has nothing to do with 
the merits of the appeal. I think that, without blame to the 
defendant, he has been prejudiced by the form of the action, that 
he has not had a fair hearing of his defence, and that the interests
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of justice will be promoted if the real issue be submitted to another 
jury.

Longley, J., concurred.
Harms, J.:—I have reached the conclusion—not without some 

doubt—that the defendant’s counsel was misled by the pleadings, 
and did not prepare to meet a charge of personal negligence on the 
part of his client, and on this ground I agree that there should l>e a 
new trial. While I think counsel was misled, I am not clear that 
he should liave been; and I think, if the1 defendant is given a new 
trial, it should be on payment of the costs of appeal, and of the 
abortive trial.

Chisholm, J.:—I concur. The indulgence should be on the 
terms mentioned by Harris, J. Appeal allowed.

UNION STEAMSHIP Co. v. THE "WAKENA.”

Exchequer Court of Canada, British Columbia Admiralty District, Martin, 
Adm. J. March 22, 1917.

Collision (§ 1—3)—Crossing channel—Fog.
Finding herself on the wrong side of a narrow channel during a fog,

a vessel which cautiously endeavours to cross to the proper side of the
channel, to get out of its dangerous position, is not liable for a collision
with another ship which has misunderstood the former’s movements.

Action to recover damages resulting from a collision of ships. 
Dismissed.

Martin, J. Adm. :—This is an action arising out of the collision 
which took place shortly after midnight on February 24, 1916, 
between the Steamship “Venture,” 579 registered tons (John 
Park, master) and the gasoline barge “Wakena,” 316 registered 
tons (John Anderson, master) near the entrance to Burrard Inlet, 
in the First Narrows, inside Prospect Bluff. The night was calm 
with a dense fog and the tide on the ebb (for nearly 2 hours) at 
about 1 Yi knots. The result of the collision was that considerable 
damage was done to the port bow of the “Venture” which was 
struck by the stem of the “ Wakena,” but the damage to the latter 
was of so slight a nature that it was not the subject of address to 
me by counsel during the argument, and, therefore, I am entitled 
to disregard it.

The only fault attributed to the “Wakena” is that she was 
out of her course and steering across the Narrows: the allegation 
that she had also violated art. 19 was withdrawn.

As against the “Venture” it is alleged that she did not enter
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the Narrows with caution, or so navigate after entry thereof, and 
that she ran at an excessive speed, and did not take proper efforts 
to avoid collision after hearing the “ Wakena’s” fog-signals. It is 
conceded tliat neither ship is at fault as regards fog-signals, lights, 
or lookout, or for anything that occurred after they came in 
sight.

I shall first deal with the charge against the “ Wakena” lie- 
cause if that is not sustained it will lie unnecessary to consider 
those against the “Venture.”

By some misadventure in the fog the “Wakena,” after passing 
the light at Prospect Bluff, in endeavouring to pick up the fog-lndl 
at Brockton Point on a supi>osed E. by S. course, found herself 
at midnight over on the north shore of the Narrows, near the 
water pipe line there, close to the dolphins, and touching the ground. 
It has been held by me and approved by their Lordships of the 
Privy Council that “the First Narrows from Prosjiect Point to 
Brockton Point (a distance of approximately one and a quarter 
sea miles) must !>e deemed to lie a narrow channel within the 
meaning of said art. 25.” liryce v. Canadian Pacific li. Co. 
13 B.C.R. 96, at 103; 15 B.C.R. 510, at 514. Consequently, 
the “Wakena” was on the wrong side of the channel and 
directly in the track of any outgoing vessels. Under these circum
stances the master determined to get over to the right (south) 
side of mid-channel as quickly as possible and then proceed on her 
proper course towards Brockton Point, and after manoeuvring 
alunit a few minutes, so as to get clear from her dangerous position 
on the lieach, she proceeded cautiously to cross over to her proper 
side, and in so doing crawled, literally, through the fog at a dead 
slow speed—just sufficient to keep steerage way on her, having 
regard to the tide. (Vide The Zadok (1883), 9 P.D. 114.) 1 do 
not think that, from the time she started from the beach at a 
stand-still until she first heard the “Venture’s” signal on her star
board bow, she was going more than a knot an hour, if so much. 
This first signal gave no intimation of immediate danger to her 
master, and the second one, which did indicate that the vessels 
were coming closer, was followed up so instantly by the sighting of 
the “Venture’s” lights that he had only time to do what he did 
—viz: reverse his engines. The engineer of the “Wakena,” who 
was a satisfactory witness, explained that with her flat bottom and
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spoon shaped how she is very easily affected by wind or tide when 
light and on that oeeasion she was down by the stern, and I have 
no doubt that “so far as the circumstances of the case admitted,” 
art. 16, she was navigated with due caution. It was not, indeed, 
alleged against her that t here was any lack of caution in the method 
of her navigation other than the fact that she should not have 
crossed the channel. This is recognised by the master of the 
“Venture” (which was undoubtedly proceeding at a much faster 
rate than the “Wakena”) when he said in his examination: 
We were going as slow as we could, and with the tide running out if we had 
stopped altogether we would have gone ashore with the tide running. We 
had to go slow, and keep our steering way on her in a projKT position in the 
channel.
In this attempt to get back as soon as possible into her proper 
side of the fairway the “Wakena” within al>out 2 minutes from 
the time she left the beach (the engineer says 11/> minutes before 
he got the reverse signal) came into sudden collision with the 
“Venture,” while both vessels were sounding the proper signals, 
at such a short distance that though the engines of both ships 
were reversed after their lights were set'll, the impact could not be 
averted.

It is urged by the plaintiffs’ counsel that the “Wakena” had 
no right to thus cross the Narrows back into her proper channel 
on the starboard side of the fairway (as to which see The King v. 
The bex/Mitch (1916), 28 D.L.R. 42, 22 R.C.R. 496) and that she 
should have taken a diagonal inbound course, approximately 
E.S.E., from where she grounded, to Brockton Point. But this 
would also involve lier crossing the channel, at a long angle, and 
in the attempt to do so she would be proceeding for at least half 
a nautical mile on the wrong side of the channel liefore she; could 
get into her proper water, and for this long distance she would 
not only be in a position of danger herself but to other vessels, 
whereas by crossing at once to the south side she would get into 
her proper water very quickly liecause the width of the fairway 
at the water pipe lint' is only about a cable and a quarter and she 
would only have half that distance to go in a direct line to be in 
her proper position. As the Privy Council said in the Bryce case 
(p. 514 supra) speaking of a collision in the same channel, which 
has frequently been before this Court (cf. also “ The Charmer’' v. 
i{The Bermuda," 15 B.C.R. 506) “the configuration of the locality
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and the circumstances with regard to tide, etc., have to l>e con
sidered,” and I have come to the conclusion that “the course 
taken by the (‘Wakena’) was justified by the circumstances.” 
She was in a dangerous |>osition and it was her duty to extricate 
herself from it in a manner which would cause as little danger to 
other vessels as was possible and 1 feel myself quite unable to 
sav, after very careful reflection, that in so doing her master did 
not conduct himself as a prudent navigator. The position taken 
by the plaintiffs’ counsel is that judging by the signals.the “Ven
ture” was entitled to assume tluit the approaching vessel on her 
port bow was an outlnmnd one on the north side of the fairway, 
and reliance was placed upon the case of “ Tin Saragossa ” (1892), 
7 As]>. M.C. 289, but that collision took place in the North Sea 
when the weather was “fine and clear and moonlight,” and the 
principal point of the case at bar is that events were happening 
in a tideway in a narrow channel in a dense fog, and in such 
circumstances those in charge of a vessel are not entitled to make 
and act upon assumptions which would be otherwise justifiable. 
The ]>oint was precisely dealt with by Mr. Justice Gorell Barnes 
in the “Germanic” (1896), Smith's leading Collision Cases, 104,
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wherein he laid it down as follows:—
It was argued by counsel for the “Germanic" that taking the precau

tions which were adopted with regard to lookout and with a speed of 7 knots 
through the water and only 5 ov< • the ground, lie was not going too fast under 
the circumstances, and that th< on hoard of her were entitled to expect to 
meet nothing if they were on the right side of the channel. But I must observe 
that the speed through tin iter is that which lias to be considered with 
regard to vessels in moli and that the argument as to not expecting to 
meet anything, if press* its extreme, would justify the vessel in going at
full speed. Moreover, it is fallacious, for in addition to vessels which may 
possibly be on the wrong side of the channel, owing to the difficulty of keeping 
on the right side in thick weather, there may be sailing-vessels working up and 
crossing the channel, and vessels at anchor, or being overtaken, any of which 
might be in the way of the vessel.
In the cast1 of “ The Tartar” v. “The Charmer" (1907), reported 
in Mayers Adm. Law, 536, 538, I have cited some leading author
ities upon the uncertainty of sounds in a fog, and in my opinion 
the unfounded assumption by the “Venture” of the course of 
the “Wakena” is the real duise of the collision. In this view of
the case it becomes unnecessary to consider the charges brought 
against the “Venture” because in the special circumstances of 
the case I hold the “Wakena” is not to blame and, therefore, the 
action should bo dismissed with costs. Action dismissed.



648 Dominion Law Reports. [35 D.LJL

QUE.

cTïï.

Statement.

!

f

BERNIER v. CHOUINARD.

Quebec Court of Review, Fortin, Grcenshields, and Lamothe, JJ. March 2,1917. 
Infants (8 I E—25)—Purchase of land—Prejudice—Forfeiture—Void

CONTRACT.
A lease of a farm with a right to purchase, entered into by an infant 

unassisted by his guardian, subject to a forfeiture of the land and pay
ments in ease of default, under which the infant apparently has derived 
no benefit, is prejudicial to his interests, and if not ratified by him after 
attaining majority it will be annulled by the Court.

[See also Phillips v. Greater Ottawa Dev. Co., 33 D.L.R. 259, 38Q.L.R. 
315.)

Appeal by defendant from a judgment of the Superior Court, 
in favour of plaintiff, in an action to enforce an agreement entered 
into by an infant. Reversed.

Under a 22 years' lease defendant, on May 25, 1915, took over 
plaintiff’s farm and lands on account of which he paid SI,000 in 
cash and agreed to pay $50 in 2 years, and $200 annually, until 
$5,500 (including the $1,000 cash payment ) had been paid. Then 
a deed of sale of the property would lie made to defendant, who 
meanwhile was to pay, in addition to the annual instalments, 
6% interest on the balance outstanding from the $5,500. It was 
further stipulated that if defendant failed in any of his payments 
for a period of 3 months, plaintiff could enter upon and take 
possession of the premises and defendant would forfeit all pay
ments made thereon and be entitled to no reimbursement for any 
improvement he might have on the property.

On August 20, 1910, the present action was taken against de
fendant for $240, being instalments due under the aforesaid lease, 
with accrued interest up to that date. At the same time the 
plaintiff asked to have the deed of lease set aside and theprojierty 
given back to him.

Defendant was under 21 when the contract was made and 
working as a tinsmith. He met with an accident whereby he lost 
one liand and received $1,000 compensation. This sum was the 
cash paid on the contract. The farm was occupied by the de
fendant’s father, and the defendant never liad any benefit from 
the same.

Defendant pleaded minority when he made the contract and 
alleged lesion, plaintiff replying that defendant liad ratified the 
deed after majority. By judgment of the Superior Court the 
plaintiff’s action was maintained, defendant was condemned to 
pay $240 to plaintiff and the deed was annulled. It was this 
judgment that defendant inscribed in review.
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mitt0(1 by plaintiff that when minority and lesion are put forth as -----
a defence, both must be proved. That is perfectly sound. But 
it should be stated that lesion may be established in different ways.
The very contract, oh its face, that a minor enters into may estal>- 
lish lesion, and all the surrounding circumstances should lx; taken 
into consideration by a Court in ascertaining whether or not a 
minor was really wronged (lésé) by a given contract.

In this case defendant was a young man, apparently without 
any education, and is described as a tinsmith. Some time pre
vious to entering into the contract or lease with the plaintiff he 
met with an accident by which he lost one of his hands. He 
received as an indemnity for his loss $1,(XX). The record justifies 
the statement that this was all the capital or assets he possessed.
He was handicapped in his future operations in making money to 
meet his obligations under this deed. He parted with the whole 
of his capital and he incurred a liability of $4,500. And there was 
held over him the threat that if he failed to meet any of his obli
gation he would be dispossessed of all his property and his entire 
capital confiscated. He bound himself to pay $200 for 22 years.
He could not sell the property liecause he had no title to it. The 
land was partly wooded and he was forbidden to cut more wood on 
it than was necessary for heating purposes and for repairs to fences 
or buildings. Neither could he sublet the farm without the con
sent of the plaintiff.

Here then, was a young boy, partly permanently incapacitated, 
parting with his sole asset, namely, $1,000, and burdening him
self with obligations, the fulfilment of which by him, if not im
possible, was extremely hazardous and doubtful, and the failure of 
fulfilment entailing serious consequences. I would not hesitate to 
say that such a contract, even for a man of mature years, in the 
condition in which this young man was, would be most imprudent 
and dangerous.

If any contract entered into by a minor, coupled with all the 
surrounding circumstances, could ever irresistibly force a Court 
to the conclusion that there was lesion, this is one. No tutor
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with a residuum of common sense would ever have consented or 
should ever consent to such a contract, and I am of opinion that 
lesion has been abundantly established.

But, the plaintiff says, the young man ratified the contract 
when of age. The statement is easy to make, but justification 
for the statement is difficult to find in the record. It would ap
pear from the proof that the young man’s father, some time 
previous to the contract, had been in possession of the farm— 
under what title it does not appear. After the contract he re
mained in possession. Defendant never took possession of the 
property and, so far as the record shews, never henefitted one cent 
by the contract. It is said that not until the production of the 
plea in the present action did he complain of the contract. That 
may l>c; but a failure to Income the actor as against the contract 
is not in itself a ratification of the contract. There is no proof in 
the record that either in writing or by word of mouth did defendant 
ever ratify the contract. It is urged by plaintiff that a creditor of 
defendant’s father seized some of the property in execution of a 
judgment, and that an opposition was filed in the name of de
fendant’s father, but at the instigation of defendant, and that the 
latter signed an affidavit in support of the opposition wherein it 
was asserted that defendant was owner of the property. That is 
true. This affidavit, like the deed of lease, was signed while 
defendant was still a minor, and it cannot be seriously pretended 
that this is a ratification after he had reached majority. Upon the 
whole we are forced to the conclusion that there was lesion; tliat 
there was no ratification; and that the action of the plaintiff must 
be dismissed, with costs. The judgment of the Court below is 
reversed. Appeal allowed.

B. C. ROYAL BANK v. B.C. ACCIDENT.
p . Iiri'i.sh Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Galliher 

A and McPhiUips, JJ.A. April 80, 1917.
Companies (§ IV D—79)— Power to borrow—Ultra vires—Suhroua-

An insurance company is a commercial corporation, and therefore has 
implied power to borrow, and to pledge and mortgage its securities to 
secure the sum borrowed, though for the purpose of meeting the statu
tory security to the government authorities to enable it to carry on 
the business; even if ultra vires, if moneys were used for the payment 
of a just debt, the lender is entitled to be subrogated to the rights 
of those whose debts were paid therewith.

Statement. Appeal by plaintiff from the judgment of Gregory, J., in an 
action to recover money lent to a corporation. Reversed.
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Sir Charles Hibbert Tupper, K.C., for appellant. C‘
A. H. MacNeill, K.C., for respondent. C. A.
Macdonald, C.J.A.:—I concur in the judgment of my brother Royal 

Galliher. Bank

Martin, J.A.:—In my opinion the defendant company had B. C.
power to borrow the money in question from the plaintiff hank. Accident. 
The difference between the wide language used in sec. 87 of the Martin,j.a. 
English Companies (consolidation) Act, 1908 (“shall not com
mence any business or exercise any borrowing power”) and that 
in sec. 26 (a) of the defendants incorporating Act is very marked 
and I think that the prohibition in the latter section extends only 
to entering into contracts of insurance under sec. 17.

The appeal, therefore, should be allowed.
Galliher, J.A.:—The defendant company was incorporated oauiher,j.a. 

by private Act of the Legislature of British Columbia,beingch.62 
of 1911. The objects for which the company was incorporated 
are set out in sec. 17 of the Act and were for the purpose of effecting 
contracts of insurance against accident or casualty and contracts 
of indemnity with any person against claims and demands of 
workmen and employees of such person, and generally for carrying 
on the business of accident and sick insurance in all its branches, 
and for the guaranteeing of the fidelity of persons filling or about 
to fill situations of trust, and the due performance and discharge 
by such persons of the duties and obligations imposed on them by 
contract or otherwise, and for guaranteeing the performance and 
discharge by liquidators, committees, etc., of their respective 
duties and obligations; and also guaranteeing persons filling or 
about to fill situations of trust or confidence against liabilities in 
connection therewith.

By sub-sec. (a) of sec. 26, it was enacted that the company shall 
1 cfore carrying out any of the objects mentioned in sec. 17 give to, 
or deposit with,the provincial government,from time to time such 
security as the Lieutenant-Governor in Council may by order in 
Council direct and approve, and shall not commence or carry on 
such business until such security shall have been given. The 
amount fixed by order in Council under this sub-section was 
«25,000.

Of this amount the company borrowed from the plaintiff bank 
the sum of «20,000 and a further sum of $8,000 was subsequently 
borrowed, but in respect of this latter sum, no question arises here.
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The whole point is ns to borrowing this $20,000. The Ixirrow- 
ing of this $20,000 was admittedly for the purpose of meeting the 
requirements of sub-sec. (a) of sec. 20, and it is contended that the 
company had no power to borrow at all, and this contention wras 
upheld by the trial Judge. No borrowing powers are given by 
the Act of incorporation, but if the company can be considered a 
trading or commercial company, it has an implied power to 
borrow, and also to pledge or mortgage any of its securities to 
secure the money so borrowed: see Halsbury’s Laws of England, 
vol. 5, p. 337, par 552:—

A trading or commercial company ban an implied jxiwer to borrow and to 
mortgage ami charge all or any part of its property to secure the money so 
borrowed, although no express |x>wor to borrow or mortgage is given to it, 
provided that such borrowing or giving security is not expressly prohibited.

And among the cases cited in the notes to this paragraph is that of 
Gibbs and West's case (1870), L.R. 10 Eq. 312. This was a case 
of a life insurance company which in the judgment of Malins, V.C., 
was treated as a commercial company.

The present company I think may also lie classed under that 
heading.

It is to he noted in the Act that the words used are “shall before 
carrying nit any of the objects mentioned.in see. 17” and “shall 
not commence or carry on such business until such security shall 
have licen given.”

There is nowhere in the Act a prohibition as to borrowing money 
for the very purpose for which this was borrowed, namely, to 
provide for the deposit required by the Government, nor is there 
any suggestion in the Act how this deposit shall be secured.

This money, when deposited, was placed to the credit of the 
Minister of Finance in the plaintiff bunk for the purpose of meeting 
liabilities that might from time to time be incurred in the insurance 
business to be carried on, the practice being that the Minister of 
Finance would send the deposit receipt in his possession to the 
bank, together with a request to issue cheques for such claims as 
were properly payable, and to return a new deposit receipt to the 
Minister of Finance for the balance after such cheques were issued.

Having then, as I am of the opinion, implied borrowing powers 
for the purpose of their business, and no restrictions having been 
placed upon them as to how this amount to be deposited was to be 
raised, it cannot be said that the borrowing from the bank for this
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purpose is ultra vires; but should this view l>e wrong. I will assume 
that it is an ultra vires lx>rrowing and proceed to discuss the case 
on that ground.

It is admitted that this sum of $20,000 which was l>orrowed 
has been used in payment of the just debts of the company, and 
Sir Charles Tupper urges that in such case even of an ultra vires 
borrowing where the bank might not be in a position to compel 
repayment of the money, yet after these moneys have l^en used 
in payment of the just debts of the company, the bank are to that 
extent subrogated to the rights of the original creditors, and cites 
Blackburn Bldg. Soc. v. Cunliffe Brooks & Co. (1882), 22 Ch.D. 61, 
affirmed in (1884), 9 App. Cas. 857. It was urged here that this 
was a torowing liefore the company were in a position to do busi
ness, and hence there were not at the time any debts or liabilities 
incurred to which this money could be applied, but in the case of 
Baroness Wenlock v. Hiver Dee Co. (1887), 19 Q.B.D. 155, where the 
Blackburn case is discussed, it was held that the rule there laid 
down applied not only to debts incurred at the time of the borrow
ing, but to debts subsequently incurred as well. These cases were 
considered in Sinclair v. Brougham, [1914] A.C. 398; Lord 
Parker of Waddington, at p. 440, has this to say:—

Accepting the principle that no action or suit lies at law or in equity to 
recover money lent to a company or association which has no power to borrow, 
the question remains whether the lender has any other remedies. On this 
point the result of the authorities may be stated as follows: First, it api>ears 
to be well settled that if the borrowed money be applied in paying off legiti
mate indebtedness of the company or association (whether the indebtedness 
be incurred before or after the money was borrowed) the lenders are entitled 
to rank as creditors of the company or association to the extent to which the 
money has been so applied.

There api>ears to be some doubt as to whether this result is arrived at by 
treating the contract of loan as validated to the extent to which the borrowed 
money is so applied, on the ground that to this extent there is no increase in 
the indebtedness of the company or association, in which case, if the contract 
of loan involves a security for the money borrowed, the security would be 
validated to a like extent; or whether the better view is that the lenders are 
subrogated to the rights of the legitimate creditors who have been paid off. . .

It is still open to your Lordships’ House to adopt either view should the 
question come up for determination.

Under these authorities, I think Sir Charles Tupper’scontention 
is correct, and in that view any moneys collected by the bank from 
securities held by them and applied by the bank in liquidation of 
the $20,000 borrowed, in the absence of any direction as to what

B. C.
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Oalliher, J.A.
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particular account it should lie applied, must l>e held to be properly 
applied.

On appropriation of payments see Seymour v. Pickett, [1905] 
1 K.B. 715, 721.

The appeal, in my opinion, should be allowed.
^IcPhillips, J.A.:—The respondent borrowed $20,000 from 

the appellant to make the deposit with the provincial government 
required by sec. 20 (a) of the British Columbia Accident and 
Employers’ Liability Insurance Company Limited Act, 1911.

The main question for determination and if answered in the 
affirmative, i.e., that the borrowing was intra tires, is the question 
as submitted in the amended case which reads as follows:—

1. Had the company power to borrow such sum of $20,000, and does such 
|)ower form a binding contract for the return of such sum and is the com
pany now liable for the ret urn of such sum or any part thereof and interest 
whether such borrowing was ultra vires or not ?

The appeal is from the decision of Gregory, J., who held that 
the respondent had no authority to borrow the money from the 
appellant.

The respondent is a company incorporated by a private Act of 
the legislature of British Columbia, the “British Columbia 
Accident and Employers’ Liability Insurance Company Limited 
Act, 1911”—to carry on the business set forth in sec. 17 and 
suli-sections of the Act. Sec. 7 of the Act reads as follows:—

So soon us $100,000 of the capital stock of the company have been sub
scribed, and ten |>er centum of that amount has been paid into some chartered 
bank in Canada, the provisional directors shall call a general meeting of the 
shareholders at some place to be named in the said City of Vancouver, at 
which meeting the shareholders present or represented by proxy who have 
paid not less than ten per centum on the amount of shares subscribed for by 
them shall elect a Board of not less than 5 or more than 20 directors, of whom 
4, or such greater number as may be prescribed by any by-law of the company, 
shall form a quorum.

The ten fier cent, being paid up would only give $10,000 and 
apparently .<25,(NX) was required to lie jiaid to the provincial 
government under sec. 26 (a) which reads as follows:—

(a) The company shall, before carrying out any of the objects mentioned in 
see. 17, give to or dc|M)sit with the provincial government, from time to time, 
such security as the Lieutenant-Governor in Council may by order in Council 
direct anil approve, and shall not commence or carry on such business until 
such security shall have been given.

The Companies Clauses Act, 1897, except secs. 102, 118, 119 
and 121, applies to the respondent—sec. 21 reading as follows:—
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The Companies Clauses Act, 1897, shall apply to and be incor|>orate.l with 
this Act, save so far as the provisions thereof are expressly varied or except<*d 
by this Act, or as any of the provisions thereof are inconsistent with or re
pugnant to the provisions of this Act, in which case the provisions of this Act 
shall, to the extent of such repugnancy or inconsistency, govern. The follow
ing clauses of the said Companies Clauses Act, 1897, shall not apply to this 
company, namely: secs. 102, 118, 119, and 121;

Provided that no increase of capital shall take effect until the Company 
shall have paid to the Minister of Finance a sum equal to the additional 
amount the Company would have had to pay on incor|x>ration if it had in
creased its capitalization then by the amount of said increase.

No express power to borrow money would appear to have l>een 
conferred by statute. Sec. 17 sets forth the business that may l>e 
done and we find the words “and generally may do, or perform, 
all other necessary matters and things connected with and proper 
to promote such objects.”

That the respondent is a trading corporation admits of no 
doubt in my opinion, and as such there is the implied power of 
borrowing: Bank of Australasia v. Breillat (1847), 6 Moore P.C. 
152, at 193, 201, [13 E.R. 642]; lie International Life Assur. Co., 
Gibbs and M'esf’scase (1870), 39 L.J.Ch.667,at 669, L.R. IOEq.312; 
Mansel v. Cobham (Viscount) (1905), 74 L.J. Ch. 327, at 330, 
[1905] 1 Ch. 568; Bryon v. Metropolitan,etc., Omnibus Co., 3 DeO. 
& J. 123; lie Marine Mansions Co. (1867), 4 Eq. 601; Ex parte 
City Bank, L. R , 3 Ch. 758; General Auction, etc., Co. v. Smith, 
[1891] 3 Ch. 432; Patent File Co., L.R. 6 Ch. 83.

Now it was a matter of necessity to commence business to make 
the deposit; therefore in my opinion it was a matter of necessity 
to obtain the required moneys. And how can it be said that a 
trading company could not go to its bankers and lxirrow the 
money, absolutely necessary, under the terms of its Act of incor
poration, to be deposited with the provincial government, liefore 
business could lie commenced? It is contended that the money 
should have lieen obtained, and could only lie obtained under the 
statutory powers of the company by the sale of stock. It is to lie 
seen, though, that the whole of the ten per cent, that would be 
available, pursuing sec. 7 of the Act, would not amount to one-half 
of the sum required to be deposited with the provincial government.

If it were necessary to look for any express language which 
would lend support for the borrowing, although in my opinion that 
is wholly unpecessary under the particular facts of this case, 
language of general authority may be found, being the words
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before quoted from see. 17 of the Act, “and generally may door 
perform all other necessary matters and things connected with, 
and proper to promote such objects.”

In dealing with trading, mercantile and commercial corpora
tions, there must lie accorded to them such implied powers as 
will admit of the business authorized being carried on; and unless 
it be doing violence to the language as contained in the statute 
creating the corporations and setting forth their powers all reason
able and necessary powers should lie exercisable and lie deemed to 
be intra tires. For a trading company to go to its bankers and 
borrow money for such a reasonable and necessary purpose as the 
making of this deposit, to admit of its embarking upon its business 
career, seems only proper and right, the required subscription of 
stock being first accomplished, and the ten per cent, paid up, 
which evidently was that which parliament deemed requisite, 
before permanent organization should take place : (Permian lily. Co. 
v. Thames Co. (1867), L.R. 2 Ch. 617; Baglan Hall Co. (1870), 
L.R. 5 Ch. 346; Simpson v. Westminster Palace Hotel Co., 8 H.L. 
Cas. 712; Taunton v. Royal Ins. Co., 2 H. & M. 135; Joint Stock 
Discount Co. v. Brown (1866), L.R. 3 Eq. 139 at 150; 8 Eq. 381).

In the present case it was certainly “reasonably necessary” to 
borrow’ the money and Re Kingsbury Collieries and Moore's Con
tract, [1907] 2 Ch. 259, 76 L.J. Ch.469, the L. J. headnote mads:—

A colliery company, without express power of side in its memorandum of 
association, may sell land from time to time and in a proj>er manner where it is 
reasonably necessary and has the effect of making the rest of the company’s 
property more useful: Johns v. Iialfour (1 Meg. 191), applied.

I am not of the opinion that Ashbury Ry. Co. v. Riche, L.R. 
7 H.L. 653; AWy. Gen'l. v. G.E. Ry. Co., 5 App. Cas. 473; Baroness 
Wenlock v. River Dee Co., 36 Ch.D. 674; 10 App. Cas. 354; 19 
Q.B.D. 155; London County Council v. Attorney-General, [1902] 
A.C. 165; Sinclair v. Brougham, [1914] A.C. 398, 83 L.J. Ch. 465— 
upon the facts of the present case arc in any way applicable, and 
the txirrowing cannot be considered to have been ultra tires 
borrowing.

Therefore in my opinion the liorrowing w as intra tires borrowing 
and the respondent is liable to the appellant upon the securities 
given for the same, and liable for the return of the total sum 
borrowed together with the accrued interest thereon.

The appeal should be allowed. Appeal allowed.
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SMART v. SPRAGUE
Manitoba King's Bench, Curran, J. March 9, 1917.

Elections (§ III—80)—Nomination paper—Sufficiency—Eligibility— 
Residence.

A nomination paper which fails to indicate the ward for which a muni
cipal councillor has been nominated is defective, and may be rejected 
by the returning officer. Non-residence of the candidate either in the 
ward or municipality is not a disqualification. Residence of the candi
date in the ward is the sole requirement under sec. 52 (r) of the Municipal 
Act (R.S.M. 1918, eh. 188); but under sec. 16 of the statutes 1918 
(Man.), ch. 20, this restriction may he avoided by the candidate, not 
so resident, agreeing to serve if elected. The omission of sec. 10 from 
the revision of the Municipal Act did not thereby rejieul it.

Application by one Edwin Smart for leave to exhibit an Statement, 
information by way of quo warranto against Frank Edward 
Sprague, councillor elect for ward 3 in the Rur. Mun. of Fort 
Garry, to unseat the said Frank Edward Sprague on certain 
grounds.

//. N. Maker, for applicant ; A. E. Honk-in, K.C., for returning 
officer; P. C. Locke, for Sprague.

Cukran, J.:—The facts arc not in dispute, and are briefly as curr*n, j. 
follows : Nominations for councillor were called for according to 
law on Tuesday, December 5, 191b. There are three wards in this 
municipality, in each of which a councillor was required to be 
elected for 1916. Henri Dieudonne Demoissac was the returning 
officer, and received the nominations on above date for reeve and 
councillors. Frank Edward Sprague was nominated as a coun
cillor for ward 3, and a nomination was also made of one Pierre 
Dumas, for the office of councillor for the municipality, but without 
specifying for which ward of said municipality he was so nominated.
No other nominations were made for ward 3, and at the expiration 
of the time fixed by statute for the receiving of nominations, the 
returning officer rejected the nomination of Pierre Dumas for this 
ward and declared Frank Edwin Sprague duly elected.

The Municipal Act contains no form of nomination paper.
Section 79 simply requires that the nominations shall be made 
in writing by a proposer and seconder, who shall be duly qualified 
electors of the municipality and one of whom, in the case of a 
nomination of councillor, where the municipality is divided into 
wards, shall be an elector of the ward for which such nomination 
is made. A written acceptance of the nomination by the proposed 
candidate must accompany such nomination. I understand from 
an affidavit filed by the returning officer, that the question as to

42—35 d.l.r.
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the sufficiency of the nomination papers of Pierre Dumas lias 
already been passed upon by Metcalfe, J., upon a motion for a 
mandamus to compel the returning officer to hold an election for 
councillor for said ward 3, between the two candidates alleged to 
have l>een nominated, to wit, Sprague and Dumas, which motion 
was dismissed, the learned Judge holding that the nomination 
of the said Dumas for ward 3 was improper, and did not comply 
with the Municipal Act.

I may say tliat I have carefully considered the copy of the 
nomination paper of Pierre Dumas, filed on this application, 
together with the copy of his acceptance, and of the declaration 
as candidate made by him, all dated Deceml>er 5, 1916. In no 
one of these papers is it stated directly or indirectly, nor is there 
even a hint or indication as to which ward Dumas was being 
proposed for. His nomination was for a councillor at large for 
the whole municipality, which of course could not be, as the 
municipality is divided into wards. I fully concur in the opinion 
that such nomination paper was defective and that the returning 
officer was right in refusing to act upon it, and to declare a poll.

I therefore hold that the first of the applicant’s grounds of 
objection as stated in his notice of motion, namely, the refusal 
of the returning officer to accept and act on Dumas’ nomination, 
fails.

The other ground of objection to Mr. Sprague argued was 
that he was disqualified by reason of non-residence, either in 
ward 3 or in the municipality. It is a fact that Sprague is not 
a resident of the municipality, but of the City of Winnipeg.

If I had to determine the question by reference solely to 
sec. 52 of The Municipal Act, ch. 133, R.S.M. 1913, I should 
have no difficulty in deciding that the application is well-founded 
upon this ground, and that Sprague was not qualified to be elected 
as a candidate by reason of non-residence. See sec. 52 (c).

But this sub-section must be read in conjunction with, and 
subject to, sec. 16 of ch. 20, statutes of 1913, w hich are applicable 
only to the Rur. Mun. of Fort Garry. This section provides that 
it shall not be necessary for a councillor in this municipality to 
reside in the ward in which he may be a candidate for election, 
if such candidate, not lx*ing so resident, shall have expressed in 
writing to the returning officer on or before nomination day,
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willingness to accept office if elected. Mr. Sprague has complied 
with the requisite condition as to acceptance in writing and is 
therefore elegible for nomination and election as a councillor, not
withstanding the general law ns laid down in sec. 52.

Counsel for the applicant, however, contends that sec. 52 of 
the Municipal Act in effect repeals sec. 16 of ch. 20 aforesaid. 
I cannot agree with this contention. On the contrary, I am 
clearly of the opinion that it does not repeal this section. What 
at first sight appears to he an enigma, owing to the delil>erate 
omission of this clause, sec. 16, which had been added as sub
section (e) to the re-enactment of sec. 52 in 1912, by ch. 42 of the 
statutes of that year, from the revision of 1913 of the Municipal 
Act, is made quite clear by a reference to the Act authorizing the 
revision of the statutes, ch. 72 of 2 Geo. V. (1912), secs. 3 and 5.

By sec. 3 the commissioners are emj)owered to prepare and 
arrange for publication a new edition of the laws of Manitoba, 
to omit all such Acts and parts thereof which liuve expired, been 
repealed, or had their effect, all repealing Acts, to alter the num
bers of Acts in force, the arrangement of the different sections 
thereof where necessary or advisable, to revise and alter the 
language where necessary or desirable, so as to give better expres
sion of the spirit or meaning of the law, but not so as to change the 
sense of any enactment, and to frame new provisions and sugges
tions for the improvement of the laws.

Sec. 5. The said commissioners, in consolidating the said statutes, may 
make such alteration in their language as are requisite in order to preserve a 
uniform mode of expression, and may make such minor amendments as arc 
necessary to bring out more clearly what they deem to have been the intention 
of the legislature, or to reconcile seemingly inconsistent enactments, or to 
correct clerical or tyi>ographical errors, and they may omit from said revision 
any Acts or parts of Acts which, although printed among the Public General 
Acts, have reference only to a particular place or municipality, and have 
no general application throughout the province.
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It is clear the commissioners had no power of substantive 
repeal of any Act. The consideration of these somewhat limited 
powers of the commissioners makes it clear why this Act, sub-sec. 
(c) of which related only to the municipality of Fort Garry, and 
had no general application throughout the province, was omitted 
in the revision of sec. 52, which is definitive of the general law only 
and is still subject to those fiarticular mollifications or restrictions
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contained in Acts previously passed which had reference only to 
particular places or municipalities.

This also explains the express repeal in 1910, by ch. 43, of the 
particular enactment of 1913, relating to the ltur. Mun. of Fort 
Garry, and indicates, if such indication were necessary, that in 
the opinion of the legislature this particular section had not been 
repealed by the revision of the Municipal Act of 1913.

It is clear, then, to my mind that the provision in 1913, found 
in sec. 10 of ch. 20 of 3 Geo. V., was still in force when the election 
in question was held, and its provisions governed the residential 
qualifications of all candidates for councillor in the Rur. Mun. of 
Fort Garry.

Mr. Baker, moreover, contends that even if the 1913 provision 
is still law, yet Sprague was debarred Ix'causc he was not a resident 
of the municipality. In effect, I understand him to argue that 
although residence in a ward may be dispensed with under the 
conditions imposed, it is still necessary that the pro]>osed candidate 
should be a resident of the municipality. To give effect to this 
contention, it would be necessary, I think, to read into the law 
something that is not there. I take it the legislature, in framing 
sec. 52, meant what it said in defining the residential qualifications 
of reeves and councillors. As to the latter, residence in the ward 
is the sole requirement; but in the particular case of the Rur. 
Mun. of Fort Garry, this restriction may l>e avoided in favour of a 
candidate who does not reside in the ward by agreeing in writing 
to serve if elected. By what authority, then, is the further 
restriction of lx*ing a resident in the municipality imposed? I 
can find none, nor have I been referred to any.

I think, therefore, that Sprague was eligible as a candidate 
for councillor for the ward in this municipality in which he has 
offered himself for election. His nomination papers seem to be in 
order, and I am of the opinion that the returning officer had no 
option under the circumstances but to reject the clearly defective 
nomination papers of Dumas, and there being no other candidate 
nominated but Sprague, to declare Sprague duly elected.

1 therefore refuse the application with costs.

Application refused.
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FAFARD v. CITY OF QUEBEC. qUE
Quebec King's Bench, Archambtnull. C.J., Lavergne. Cross, Carroll and Pelletier, .. _ 

JJ. January 12, 1917. **• "•

1. Highways (6 IV A—142)—Duty ah to safety— Automobile traffic.
The charter of the City of Quebec, which places all the row Is in the 

city under the care of its council, does not require the council to keep 
them in repair; if the council o|ien a street it must do so with care.
A municipal corporation is not obliged to take extraordinary precau
tions for automobile traffic; it is sufficient if the streets are maintained 
with reasonable care for ordinary traffic.

2. Municipal corporations (§ II (J—222)—Liability for acts of officers
—Highways—Negligence.

A municipal corporation is res|ionsible to third persons for a ddif or 
quaxi-delit of one of its officials; neglect to maintain a row! which the 
cor|ioration has opened is a quaxi-ddil.

Appeal from the judgment of the Superior Court of the District Statement, 
of Queliec, Dor ion, J., 50 Que. S.C. 22(i. Affirmed.

Geliy <t* Dion, for appellant; Chapleau <t* Morin, foi respondent.
Carroll, J.:—This ease is not exempt from difficulties and it carroii,j. 

is not without some anxiety that I have come to the conclusion 
to confirm the judgment of first instance. It is an appeal from a 
judgment dismissing the action of the appellant for <lamages and 
costs against the City of Queliec.

On August 29, 1014, at aliout 8 o'clock at night, the appellant 
was going down a hill in the City of Queliec, called Cote de la 
Negresse, in an automobile owned by one Dion. The latter was 
at the wheel. He had no chauffeur’s license, but an owner’s 
license. He was an apprentice in the trade.

The Cote tie la Negresse is very abrupt and at the place where 
the accident occurred, it makes a complete turn in a very limited 
radius. It had rained all day and the road paved with stone 
blocks was very slipper)*. Dion directed his car to the right and 
coming to the curve could not turn it. This would have lieen im
possible even if he liad had the control of his machine. Hut if 
he had directed his automobile to the left he would have l>een able 
to turn without difficulty, as he would have had the control of 
his machine. Being aware at the first half of the hill that the 
wheels were skidding, the driver of the automobile cut off the 
gasoline supply and put on the brakes but the wheels were still 
skidding. At the turn, the car weighing about 3,000 lbs., instead 
of turning, struck a fence and fell from a height of 20 feet into a 
yard.

The negligence of the driver is evident and is not seriously 
contested.
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The appellant makes two charges against the respondent. 
1. Of having built that hill without following the rules of art ; 2, 
of not having constructed sufficient protection against the preci
pice which is at the foot of the hill.

It is proved that on railways, on Government roads, the outside 
ground of a curve is raised, and this has for effect to reduce the 
centrifugal force which as a direct cause of the speed forces vehicles 
to take the tangent. This precaution is not necessary on a hill 
where from its formation speed is impossible and where it would 
render ascent of the hill more difficult. Mr. Verroault, superin
tendent of roads for the City of Quebec, explains why the hill was 
not built with a higher level on the outside. It was to render the 
climbing of the hill less abrupt. Rut even in assuming that the 
city would have committed a slight negligence in the tracing and 
execution of its plan, account must be taken of the fact that it had 
erected an obstacle to the centrifugal force by erecting on the 
outside of the hill a sidewalk with a stone fence, and the automo
bile, according to the evidence of the chauffeur, was going down 
the hill very slowly; this stone fence compensated, as declared by 
the Court of first instance, for the slight inclination which existed 
towards the outside.

On the first point I think the appellant has no legal recourse 
against the respondent.

On the second point, the honourable Judge who rendered the 
judgment admits that a stone wall would have prevented the 
automobile from falling into the yard, and I think he is right. 
Then the question to be determined is this: was the city obliged 
to build a stone or cement wall at that place?

There was no document produced to show how the city became 
possessor of that hill. One Loi selle has told us that he was the 
owner of that ground 27 years ago, and that he had sold it to the 
city. This hill, which up to then had only been used by pedestri- 
ans, was w idened by the city for the use of vehicles. A retaining 
wall was built to the level of the street, then a fence of square wood 
put crosswise on posts, which fence was replaced by one of boards 
t wo years ago.

All the roads of the City of Quebec are under its control, by 
virtue of arts. 349 and 365 of its charter (Chouinard edition); 
but, a peculiar thing to note, this charter docs not require that they
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be kept in good state of rejwiir. The municipal council has every 
authority to regulate the opening and repairing of the roads, but 
it has only enacted laws with regard to the maintenance of the 
roads in winter.

According to my view, it is clear that a corporation on which 
has been conferred the control of its streets cannot be sued for 
damages if its council does not provide, for example, for the open
ing of a street, and if this omission causes damage to a person. 
In such a case, the legislature has conferred absolute discretion on 
a municipal body, as regards the opening of a street, and this 
discretion cannot be questioned by the Courts. Hut if a city or 
town eorfioration has the power to open a street and it exercises 
that power, it must exercise it with reasonable care, as has been 
decided in the Privy Council, in the case of Sanitary Com. of 
Gibraltar v. Orfila, 15 App. Cas. 100.

It is :m implied condition of statutory powers that, when exercised at all» 
they shall be executed with due care. In the absence of a contrary intention, 
its duties and liabilities are the same as those imposed by tin* general law on a 
private person doing the same things.

For a long time in the United States and in England, municipal 
corporations could not lie held liable for the negligence of their 
officers, on the principle that these corporations administer the 
public pioperty as agents of the State, without making any dis
tinction with regard to the duties which are prescribed for them 
as corporations and those which they do as agents of the State.

There are obligations imposed upon municipal corporations 
which do not hold these corporations liable, because they are 
ini]K)sed u|>on them as guardians of part of the sovereign authority. 
In the exercise of these public obligations, corporations cannot 
be held responsible any more than the State could be.

Thus, constables, in the exercise of their duties for the main
tenance of peace and order, do not especially represent the corpor
ation by which they are appointed, but the State.

It is then necessary to distinguish between political and civil 
corporations.

In many instances city corporations have been condemned for 
acts of their constables.

Art. 350 C.C. says : Polit ical corporations arc governed by the 
public law, and only fall within the control of the civil law in their 
relations, in certain respects, to individual members of society.

Vv
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In principle, recourse must he had to civil lawr to determine 
the rights and obligations of municipal corporations which are 
political bodies.

It is very difficult to state precisely the meaning of these 
words “in certain respects” which are found in art. 356. This 
meaning is quite vague and codifiers do not indicate its meaning, 
but I think that the general principles as expressed by Tiedeman 
on Municipal Corporations (1897 ed., No. 324) clear up the 
situation.

Municipal duties may be divided into two classes: First, governmental 
duties, which have been delegated to the city or town by the people acting 
through the legislature, and which, though performed within circumscribed 
territorial limits, serve to benefit the people of the State, and in the carrying 
out of which the municipal corporation is only an agent of the State. Secondly, 
quasi-private duties, to be exercised for the peculiar advantage of the muni
cipal locality and its inhabitants, and exclusive of any benefit to be conferred 
upon persons outside of the corporate jurisdiction.

The first class of duties are the duties of sovereignty, delegated though 
they be, and for their violation the municipality is no more liable, unless 
made so by express statute, than is the State whence they arc derived.

The second class of duties are not im|x>sed as a burden, but conferred on 
the municipal corporation ami its inhabitants as a benefit, to be accepted and 
exercised to the advantage of the municipality alone, which the city receives 
somewhat as a private proprietor.

The French doctrine was resorted to, but according to my 
view it has no application, as our municipal laws are derived from 
the English laws. However, even in France, they do not go as 
far as it is thought. Saleilles, cited by the reporter Languedoc 
((1913), 43 Que. S.C. 436), says:—

Not only is the State (as well as the bodies exercising powers 
delegated to them, such as the communes) are held responsible for 
administrative jurisdiction, but their responsibility is not, as that 
of private individuals, derived from art. 1382 and following. We 
must distinguish between police measures, on the one part, and 
the acts of administration of public services, on the other part— 
acts of negligence committed by public services only being able 
to give rise to an action for damages.

Baudry-Lacantinerie (Obligations, No. 2917) says that the 
State Council and the Tribunal des Conflict rejects the application 
of art. 1384 as regards damages resulting from acts of public 
authority, or acts done for the public service. They only permit 
it in respect to damages arising from things done by the State in
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regard to the common right, that is to say as a civil person would 
do.

The Cour de Cassation, which had first l>een of a contrary 
opinion, has for many years come back to the theory of admin
istrative jurisdiction. But we have nothing to do with the French 
doctrine, Inrause art. 356 of our C.C. declares that politic cor
porations are governed by the common law.

As I said a moment ago, the responsibility of corporations 
towards the citizens individually is hard to define. The expres
sion “In certain respects'* of art. 356 means, I presume, that the 
corporation is responsible towards third parties, in its contractual 
relations, or when its officials accomplishing a quasi-private duty 
of the corporation, commit a délit or a quasi-delit. And the main
tenance of the roads is a quasi-private obligation of a municipality.

Its obligations towards the public in general being decided 
according to the common law, our guide must be the English law 
and the American law, from which we derive our municipal in
stitutions. However, the English and American law differ on one 
point. Thus in England the corporations are held responsible if 
the officials commit a misfeasance, whilst they are not responsible 
if the accident results from a non-feasance. This distinction does 
not exist in the United States where the cities are responsible in 
both cases.

At all events, in the present case, such a distinction has no 
raison d'être, because if the city is responsible it would be through 
the acts of its road superintendent who would have l>een guilty 
of a misfeasance. To widen this hill and not protect the passers-by 
would be an act ot misfeasance, just as certainly as if the official 
hud dug a hole in the middle of the street, which would have been 
the cause of an accident.

We must then determine if the city, in erecting a wooden fence 
supported by beams, has taken the necessary precautions to be 
exempt from all responsibility.

It is true that municipal corporations are not obliged to take 
extraordinary means for the protection of automobiles, a mode of 
locomotion which is rather dangerous. The laws were only made 
for the vehicles existing when they were adopted, and if the streets 
aie maintained with a reasonable care for the ordinary traffic, the 
city has no additional obligation towards the owners of auto
mobiles.

QUE.
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Tlie Cote de la Négresse has existed for 27 years. It was 
proved that since that time repairs were made to the fence 10 to 
12 times, that boards had been broken and that traces of rigs or 
sleighs can be seen on certain parts of the fence, which would 
indicate a danger, but the origin of these marks was not estab
lished, and they could very well have been done by children 
sliding in sleighs in winter. Only one accident was proved: a 
horse ran away from the top and went through.

It seems that the fence was a sufficient protection for the 
ordinary traffic. If walls had to be constructed on all the hills of 
Quebec, the expense would be rather onerous. Account must be 
taken cf the nature of the ground and of natural dangers, which 
are inherent to them.

In the present case I would condemn the city it it had been 
negligent in the exercise of its obligations, but this negligence is 
not proved.

Pelletier, J. (dissenting):—It is clearly proved and admitted 
by l>oth parties that this hill is dangerous, even very dangerous. 
It is one of the reasons invoked by the defendant, who insists 
before us upon the fact that the driver of the automobile, in which 
the defendant wras, knew well the dangers of the hill and that he 
should not have ventured there especially on a rainy night.

Not only is the hill dangerous, because it turns suddenly 
at a spot where the slope is steep, but it is ilangerous also 
because it runs along a precipice on the edge of the promontory 
between the upper and the lower parts of the city, there l>eing no 
protection wall, and lastly because the street paved with blocks 
instead of inclining towards the promontory bends towards the 
precipice.

It is undeniable that a municipal corporation, who must give 
to the public, roads and hills in good shape, should not allow 
traffic on a hill like the present one, especially to automobiles.

Taking all this into consideration, the defendant incurs legal 
responsibility which results from all this.

On the other hand, it is clearly proved that the chauffeur of 
the automobile, who had for a long time !>een a carter, knew for 
a long time also the state of the hill and its dangers; it cannot be 
forgiven him that he went down that hill with an automobile on 
a rainy night, especially when there are so many other roads

I
I
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between Saint Jean ward and the lower part of the city, where he 
was going. It would only have taken a few more minutes to have 
gone down by another hill less dangerous. However, this chauffeur, 
with very little experience, commits the gross imprudence of going 
down by that way.

In my humble opinion, both parties have contributed to the 
accident, and it results that the judgment which dismissed the 
action entirely is erroneous.

In what proportion shall the responsibility be shared?
The imprudence of the driver could be called by a much 

stronger word ; it is close to foolishness, stupidity and want of 
sense.

The respondent, which cannot get away here from its share 
of responsibility, has for excuse that the hill has existed for a long 
time, that accidents have l>een relatively few, because of its 
dangers. It is evident that those who know the hill must use it 
with great care; otherwise accidents would lie frequent.

And the city was to a certain extent justified in thinking after 
all that things were not going too badly; but we cannot leave her 
under the impression that she does not owe more protection than 
she is giving to the public in the Cote de la Negresse.

The amount of $2,500 which is claimed would not be too large 
if the city was alone responsible, but the driver is to be more 
severely blamed.

I would grant $500 but with costs of the action taken in the 
Superior Court and in appeal.

[Appealed to the Supreme Court of Canada.]

JONES v. THOMPSON.
Nova Scotia Supreme Court, Sir Wallace (Iraham, C.J., and Russell, Longley, 

Harris and Chisholm, JJ. March 31, 1917.

Justice or the peace (§ III—10)—Jurisdiction of stipendiary mag
istrate.

Under the Nova Scotia Statutes, as amended in 100f>, eh. 11, see. 3, 
a stipendiary magistrate for any of the municipalities within a county 
has jurisdiction anywhere within the limits of the county in all civil mat
ters as to which two justices of the peace have jurisdiction, and in causes 
of action arising wholly outside his sjiecial municipality but within the 
county.

Appeal from the judgment of Forbes, Co.J., in an action 
before the stipendiary magistrate in and for the county of Lunen
burg and the municipality of Lunenburg, on appeal from the judg-
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mont of the stipendiary magistrate in favour of plaintiff, allowing 
defendant’s appeal and dismissing the action on the ground that 
the stipendiary magistrate had no jurisdiction to hear the case. 
Reversed.

S. A. Chesley, K.C., for appellant; I). F. Matheson, K.C., for 
respondent.

The judgment of the Court was delivered by
Chisholm, J.:—The plaintiff sued the defendant for $73 

before one P. McGuire, a stipendiary magistrate for the muni
cipality of the district of Lunenburg, in the county of Lunenburg. 
In addition to being stipendiary magistrate for the said district, 
Mr. McGuire, as 1 gather from the case* on appeal, was also a 
justice of the peace for the county of Lunenburg and signed the 
papers in the action both as stipendiary magistrate and as justice 
of the peace. The cause of action arose wholly within the town of 
Lunenburg and Mr. McGuire tried the action within the town.

The defendant objected to his jurisdiction to try the action in 
either capacity—as justice, because the claim was over $20 and 
should therefore be tried by two justices; and as stipendiary 
magistrate, because, while having the powers of two justices 
(R.S.N.S. 1900, ch. 33, sec. 5, and ch. HU), sec. 3), he had no 
jurisdiction in a case where the cause of action arose within the 
town. The plaintiff recovered judgment for the amount of his 
claim and the defendant appealed to the County Court for Dis
trict No. 2. The County Court Judge gave effect to the con
tention of the defendant, allowed the appeal, and dismissed the 
plaintiff’s action. From this decision the present appeal is 
asserted.

The town of Lunenburg was before its incorporation a part 
of the municipality of the district of Lunenburg.

The only point which arises for determination in this apiieal is 
whether a stipendiary magistrate for a municipal district has 
authority to exercise his functions as such within an incorporated 
town in the said district in respect to a claim or cause of action 
arising wholly within the town.

Sec. 14 of ch. 33 of U.S.N.S. 1900, enables a stipendiary 
magistrate for a district to sit or hold his Court at any office or 
place in any city or incorporated town within the limits of the 
county in which is situated the municipality for which he is 
appointed, and to perform all judicial anil ministerial acts at such
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office or place. These functions he may perform in relation to 
causes of action arising outside of the town, in towns where the 
town Courts have exclusive jurisdiction within the limits of the 
town, R.S.N.S. 1900, ch. 159, sec. 65. The stipendiary magis
trate had authority, therefore, to hold his Court as he did within 
the town of Lunenburg.

Turning to the cause of action a later statute was passed» 
which, in my view, puts the question raised in this case entirely at 
rest, namely, ch. 11 of the Acts of the Legislature of Nova Scotia 
for the year 1905. By sec. 3 of that statute it was enacted:—

Subject to the provisions of see. 65 of ch. 15V of the It.S. 1900, the 
Municipal Courts Act, every stipendiary magistrate shall have and exercise 
throughout the county in which is situated the city. incori>oratcd town or 
municipal district for which he is appointed, all the powers, jurisdiction and 
authority conferred upon stipendiary magistrates by ch. 160 of the R.S. 1V00, 
“Of civil procedure in justices’ courts.”

Sec. 65 of ch. 159, R.S.N.S. 1900, to the provisions of which 
the section above quoted is subject, gives the stipendiary magis
trates of the towns therein named, of which the town of Lunen
burg is not one, exclusive jurisdiction as to causes of action aris
ing within the town. The stipendiary magistrate, before the 
passing of the amending section in 1905, had already the right 
to hold his Court in the town and to try claims arising anywhere 
in his district and outside the towns situated within that district. 
What then could have been the object of the amendment of the 
statute unless it were to enlarge the jurisdiction of the stipendiary 
magistrates so as to include claims arising in the towns? It 
must, I think, mean that or nothing. Two justices of the peace 
could luive tried the action. They can try any action of debt 
not exceeding $80, providing the defendant resides in the county 
or the cause of action arose in the county. By the amendment 
it must liave been intended to authorize stipendiary magistrates to 
do what two justices can do.

I am of opinion, both from the state of the law on the subject 
before ch. 11 of 1905 was passed, and from the express words of 
sec. 3 of tlrnt chapter, that a stipendiary magistrate appointed for 
any of the municipalities within the county, whether such muni
cipality be a city, town or municipal district, can exercise all 
the powers of two justices of the peace throughout the whole 
county; or, as applies to the county of Lunenburg, that through-
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out all the municipalities which combined constitute the geo
graphical area known as the county of Lunenburg, a stipendiary 
magistrate for any one of the municipal bodies can exercise his 
functions anywhere within the limits of the county in all civil 
matters as to which two justices of the peace have jurisdiction.

Mr. McGuire was therefore, in my opinion, fully authorized to 
adjudicate upon the claim of the plaintiff.

The appeal of the plaintiff must be allowed and the plaintiff 
will have judgment for his claim with costs in all the Courts.

Appeal allowed.

LAKE CHAMPLAIN AND ST. LAWRENCE SHIP CANAL Co. 
v THE KING

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idington, Duff, 
Anglin, and Brodeur, JJ. December SO, 1916.

Crown (§ II—20)—Approval or plans—Refusal—Liability.
Where the Act incorporating a company, for the purpose of construc

ting and ojwrating a canal, provided that before the work of construction 
commenced, the plans, etc., were to be approved by the Governor-in- 
Council, the refusal of the Governor-in-Council to approve plans 
submitted does not give the company a claim for damages which could 
be enforced against the Crown.

Appeal from a judgment of the Exchequer Court of Canada, 
16 Can. Ex. 125, dismissing the suppliant’s petition of right. 
Affirmed.

By the petition of right the appellant company claimed 
damages for failure of the enterprise authorized by the Act of 
Parliament, 01 Viet., ch. 107, owing to the refusal or omission of 
the Govemor-in-C'ouncil to approve the plans submitted. The 
only question dealt with by the Exchequer Court was whether or 
not such refusal entitled the company to claim damages and, 
holding that it did not, the Court dismissed the petition. 

Iirosseau, K.C., and II. I'. Sinclair, K.C., for appellants. 
Newcombc, K.C., Deputy Minister of Justice, for respondent. 
Fitzpatrick, C.J.:—(dissenting).— From the reasons for 

judgment of Cassels, J., it apixiars that counsel for the suppliant 
and for the Crown came to an understanding that “the question 
of law” should l>e first argued. If there was any written consent 
to this course it is not in the record and I suppose the learned 
Judge was therefore right in saying that the question was as to 
whether or not on the allegations in the petition the suppliant 
was entitled to succeed. It is a demurrer to the petition of right.
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Now I entertain no doubt that the statute 01 Viet., ch. 107, 
made a good and valid grant to the suppliant of the rights in 
respect of which the claim is advanced. The condition that the 
approval of the plans by the Govemor-in-Council should l>e ob
tained liefore the works were commenced was a purely admin
istrative matter. By this I mean that there was committed to 
the Governor-in-Council no power to consider the policy or advisa
bility of the grant, that being a question which parliament had 
undertaken to decide for itself. Parliament did not, as it often 
does, authorize the Governor-in4'ouncil to take such action as 
he might think fit, leaving it to him to consider the matter and 
decide whether to make the grant or not. He has therefore no 
power to nullify the grant or in effect rejieal the statute by an 
arbitrary refusal to exercise the power of approving the plans 
which for the proper carrying out of the works parliament in the 
public interest has vested in him. It is said in the statement of 
defence that His Majesty did not refuse to approve the plans
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and if His Majesty did re-fuse such approval, the refusal proceeded U|K>n high 
political grounds of publier jtolicy which were committed to the consideration 
of the responsible advisers of llis Majesty.

1 do not think the statute committed anything of the sort to 
His Majesty’s advisers.

1 cannot doubt that the grant made by the statute is in the 
nature of a contract and it is one of the highest order, His Majesty, 
in the words of the statute, granting by and with the advice and 
consent of the Senate and House of Commons.

The provision for approval of the plans is a common one in 
such cases; it has reference only to the way in which the rights 
granted are exercised; the works proposed to be carried out must 
be reasonably suitable and proj)er and not opposed to public 
interests.

It is scarcely necessary to refer to cases in which such a pro
vision as this is to be found. The approval is sometimes confided 
to the Governor-in-Council and at others to the heads of govern
ment departments esjiecially concerned or others. The general 
Railway Act is an instance. By secs. 157-159 the company have 
first to submit to the Minister of Railways and Canals a map and 
information as therein mentioned for his approval, and after that 
has been obtained to deposit with the Board of Railway Com
missioners a plan, profile and book of reference for their sanction;
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in sec. 168 there is the like provision that the company shall not 
commence the construction of the railway until such sanction has 
been obtained as in the statute with which we are here concerned.

The Minister of Railways or the Board may lie of opinion 
that the railway is not wanted, is even objectionable, it may 
parallel another railway so as to render it impossible for either to 
lie successfully operated, but they cannot by refusing their a|>- 
proval of the plans prevent the construction of the railway which 
parliament has authorized.

We may usefully compare the provision in this case with sec. 
7 of the Navigable Waters Protection Act, R.S.C. 1906, ch. 115, 
which provides that
the locftl authority, company or person promising to construct any. work in 
navigable waters, for which no sufficient sanction otherwise exists, mav 
<lc|Kisit plans thereof . . . and may apply to the Governor-in-Council 
for approval thereof.

Under this section the Governor-in-Council might l>e in a 
different position with regard to giving or w ithholding his approval 
of the plans according as he might think the proposed work de
sirable or not.

Counsel for the respondent has urged that the Crown is not 
mentioned in the statute ami therefore by sec. 16 of the Interpre
tation Act is not bound. I do not think this section of the Inter
pretation Act has any application in such case; the section deals 
solely with the rights of His Majesty which, it provides, shall 
not be affected by any Act unless it is expressly stated therein 
that His Majesty shall lie bound thereby. In the respondent’s 
factum the Governor-in-Council is spoken of as the responsible 
adviser of His Majesty’s Government for the Dominion of Canada, 
but I think this is rather absurd. The Govemor-in-Couneil is the 
Governor-General acting with the advice of the Privy Council for 
Canada. This is the only Government of Canada I know of and 
it would therefore seem that the Govemor-in-Council must be 
his own responsible adviser, I do not know who else he can l>e 
said to advise. I certainly think that the Govemor-in-Council 
must here !>e considered as meaning the same thing as the Crown. 
The Governor-General carries on the Government of Canada on 
liehalf of and in the name of the Sovereign (the Interpretation 
Act, sec. 34, pars. (6) and (7)). If this were an English statute, 
wre should have a grant by the King in Parliament subject to the 
approval of the plans by the King in Council.
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Thon I think that the King in Parliament having made this 
contract was lxmnd to carry it out and to act with reference to the 
condition in accordance with the purpose thereof which certainly 
was not to destroy the grant ; tlie advisers of the Govemor-in- 
Council should rather in good faith have facilitated than opposed 
the undertaking.

This Court could not undertake to review any decision at 
which the Govemor-in-Council in the exercise of his discretion 
might arrive or weigh the reasons for the same. It is. however, an
other thing, that he should neglect or refuse to exercise the power 
of control reserved to him.

In the statement of defence the Attorney-General has pleaded 
a numlier of inconsistent defences as of course he was entitled to 
do, but in par. 9 he alleges that

The suppliant did not submit to the flovernor-in-Couneil for approval 
any plans, locations, dimensions or necessary particulars of the canals and 
works described or authorized to be constructed by the said statute, eh. 107 
of 1898, nor were any such plans, locations, dimensions or particulars sub
mitted for the approval of the Govornor-in-Council.

Now this, assuming the facts alleged in the petition, is quite in
compatible with there having been any exercise by the Governor- 
in-Oouncil of the discretionary power reserved to him by parlia
ment.

For the puisses of the present proceedings, however, we can 
only look for the facts to the allegations in the petition of right 
and it is in par. 14 alleged that the Crown without any reason has 
refused approval. It may Ik* as the Judge of the Exchequer Court 
says that this may mean without any reasons furnished to the sup
pliant, but I do not think this makes any difference. It may l>c 
that any defect in or objection to the plans could easily have lx*en 
remedied or overcome and the suppliants were certainly entitled 
to have an opportunity of making such alterations.

If it was not to the mode of carrying out the works but to the 
undertaking being proceeded with at all, that there was objection, 
that, as I have said, was not a matter within the power of the 
Govemor-in-Council at all. The Judge of the Exchequer Court 
says:—

The Crown certainly would not be liable for the tort or wrong of the 
(iovernor-in-Council. It is too clear for argument that the Crown is not, 
liable for damages in tort.

Whilst there is no question that in England the Crown is not liable,
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I am not sure that the doctrine is applicable so strictly in this 
country. We have the authority of the Judicial Committee in 
the caw of FarneU v. Bowman, 12 App. Cas. 643, for saying that 
if the maxim “The King can do no wrong” were always applied 
to colonial governments, it would work much greater hardship 
than it does in England. It was said in the judgment:—

Justice requires that the subject should have relief against the Colonial 
Governments for torts as well as in cast's of breach of contract or the detention 
of property wrongfully seized into the hands of the Crown.
In such a case as the present I think the Courts may well Ik* dis
posed to lean in favour of affording relief to the suppliant.

That the claim is a meritorious one, seems clear. It would 
surely lie an injustice if the suppliants after incurring large ex
penditures on the faith of a parliamentary grant were to lx* de
prived of all their rights not through any defect in their plans hut 
l>ecause the government did not approve of the undertaking and 
dissenting from the decision of parliament could by withholding 
approval of the plans prevent altogether the carrying out of the 
works.

If necessary, I should Ixt prepared to hold that the suppliant 
is entitled to claim under sec. 20, par. (d), of the Exchequer Court 
Act which gives to the Court jurisdiction over 
every claim against the Crown arising under any law of Canada or any regu
lation made by the Governor-in-Couneil.

I tun of opinion that the allegations in the petition disclose a 
good ground of action and the appeal should lie allowed.

idin<i<>n,j. Idington, J.:—The appellant was incorporated by parlia
ment, but, so far from giving its creature any right to complain, 
it only gave a right to prosecute its proposed undertaking as the 
Govemor-in-Council might, as a matter of public policy, see fit 
to approve of either as to location or dimensions or plans of con
struction.

Sec. 22 of the Incorporation Act, which is clear and explicit 
in these* regards, is as follows:—

Before the company shall break ground or commence the construction 
of any of the canals or works hereby authorized, the plans, locations, dimen
sions, and all necessary particulars of such canals and works shall be submitted 
to ami approved by the Govemor-in-Council.

It seems idle to contend that such a conditional proposal as 
parliament has sanctioned thereby constitutes a contract. And it 
seems equally absurd to contend that the Govemor-in-Council
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entrusted by parliament with sueh a duty can lie said to have 
committed a tort of any kind, much less a tort for or in respect of 
which a petition of right would lie, in discharging the duty thus 
assigned hy withholding the approval sought by apiiellant.

The case thus presented falls very far short of coming within 
the sco|>e of any of the decisions relied upon hy api*‘llant or the 
principles upon which any of them proceeded.

The appeal should lie dismissed with costs.
Duke, J.:—The suppliant company was incorporated in 1898 

(til Viet. ch. 107) with authority to construct a ship canal lietween 
the St. Lawrence and the Richelieu Rivers and by sec. 22 of its 
s|iecial Act it was enacted:—

Before the company shall break ground or commence the construction of 
any of the canals or works hereby authorized, the plans, locations, dimensions 
and all necessary particulars of all such canals and works shall be submitted 
to and approved by the Govemor-in-Council.

The relevant allegations of the petition are those numbered 10 
to 14 inclusively; they are as follows:—

10. That on or about the 30th of May, 1911, the plans, locations, dimen
sions and all necessary particulars of such canals and works were submitted 
to be approved by the Govemor-in-Council, and duplicates of the same were 
deposited with the Department of Railways and Canals and the Department 
of Public Works in Ottawa.

11. That since the 30th of May, 1011, your suppliant has reputedly 
requested the approval of the plans by the Govcrnor-in-Couneil.

12. That all informations requested by the Department of Railways and 
Canals and the Department of Public Works in Ottawa have l>een duly 
furnished.

13. That in granting a charter to your suppliant for the construction of 
said canal, the Crown took the engagement and obligation to approve the 
plans made in conformity with the charter.

14. That the plans, locations, dimension and all necessary particulars 
for such canals and works were made in conformity with the requirements of 
the Secretary of War of the United States, and, notwithstanding the repeated 
and incessant request of your suppliant for approval, the Crown, without any 
reason, has refused to do so.

By the statement of the defence in par. 12 an objection was 
taken that the alleged refusal of the (lovemor-in-Council to 
approve the suppliant’s plans
does not constitute a cause of action for which a petition of right will lie 
against Ilis Majesty.

The point of law raised by this objection was argued on the 
first day of the trial and licing decided adversely to the suppliant 
by the learned Judge of the Exchequer Court, no evidence was 
given.
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The allegations of the petition are ambiguous; and, strictly in 
accordance with the settled rule for the construction of pleadings, 
they should Ik* construed against the suppliant. The suppliant’s 
case must Ik* taken on the pleadings so construed to rest upon an 
allegation that the Go vemor-in-Council has refused to approve 
plans submitted which ought to have lieen approved liecause they 
were sufficient and satisfactory. It requires no argument to shew 
that such an allegation if well founded would afford no ground of 
action against either Ilis Majesty or the Govemor-in-Council; it 
could not be argued that a decision of the (lovemor-in-Council 
not to approve plans submitted under sec. 22 is open to review in 
the Courts.

The decision in the Privy Council in Mcljean v. The King, 
July 10, 1908, is a sufficient authority for holding that the ques
tion of the sufficiency of the allegations in a petition of right to 
disclose a cause of action, ought not to be disposed of as a prelim
inary question of law on a narrowly technical construction of a 
badly framed pleading but that for the purpose of such a question 
the suppliant should be held to be entitled to prove any cause of 
action disclosed upon any reasonable construction of the pleading. 
This appeal ought, I think, to lie decided on the assumption that 
the pleading contains an allegation that the suppliant duly sub
mitted its plans for the approval of the ( 1 ovemor-in-Counci 1, but 
that the Go vemor-in-Council refused and refuses to exercise its 
authority under sec. 22 to consider such plans. The question to 
lie determined therefore is whether such allegation is sufficient to 
supiHirt the suppliant’s claim by petition of right against His 
Majesty.

The question of substance argued liefore us was whether it 
can Ik* affirmed that the enactment under consideration gives 
rise to a duty to the suppliant which (in the language of Cockburn, 
C.J., in The Queen v. The Lords Commissioners of the Treasury, 
L.lt. 7 Q.B. 388) : “ lias to 1m* performed by the Crown but assum
ing such a duty to Ik* created the first point which naturally occurs 
to one is, dot's a petition of right lie against His Majesty for the 
recovery of unliquidated damages arising from the non-perform
ance of that duty? I do not intend to decide the point liecause I 
do not understand the objection to be taken by counsel for the 
Crown who with fairness and candour, when the difficulty was
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mentioned, referred to sec. 20 (d) of the Exchequer Court Act; 
I do not think it is within the province of the Court to insist in 
such proceedings upon technical objections which counsel «‘pre
senting the Crown does not (and quite properly) consider it to 
be his duty to raise. (Dyson v. Attorncy-Ceneral, (1911| 1 K.B. 
410.)

Does sec. 22 then give rise to a duty that “has to l>e performed 
by the Crown,” which is a duty to the suppliant of such a nature 
as to be callable of vindication in Ilis Majesty’s Courts? The 
suppliant’s argument might in outline lie stated in this way. The 
special Act is a contract between parliament (the King in Parlia
ment) and the promoters; sec. 22 imposes a condition with which 
the appellant is bound to comply in order to avail itself effectively 
of the rights assured to it by this legislative contract and the |>er- 
formance of that condition (getting its plans approved by the 
Govemor-in-Council) l>eing impossible without concurrent action 
by the Crown represented by the Governor-in-Council in con
sidering the iilans submitted for approval, the obligation is, on a 
familiar principle (Mackay v. Dick, 6 App. (’as. 251, at 263), under
taken by the (Town to do that which is necessary to In1 done in 
order to enable the suppliant to fulfil the condition upon which its 
rights depend.
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It should lie observed that His Majesty is not mentioned co 
nomine in sec. 22, the provision upon which this argument rests; 
and it is sometimes not easy to ascertain where powers are by 
statute vested in a minister of the Crown whether the depositary 
of the powers is thereby constituted the “agent” of the legislature 
(see the argument of Sir George Jessel, L.R. 7 Q.B., at p. 389) to 
exercise those powers, an instance of that being lie Massey Manu
facturing Co.y 13 A.R. Ont. 446; see also I ruin v. Cray, 3 F. & F. 
035, and Fulton v. Norton, [1908] A.C. 451 ; or whether the powers 
are vested in the Crown to Ik* exercised through the instrumentality 
of the minister, in other words, whether or not the legislature has 
named the donee of the ]xiwer in his capacity of servant of the 
Crown. (See an interesting discussion in Maitland’s Constitu
tional History, p. 415 et seq., and Lowell Government of England, 
vol. 1, pp. 48 and 49.) So here there might no doubt lie room for 
an entertaining argument u|>on the point whether the authority 
to examine and approve under sec. 22 is an authority vested in His
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Majesty to be exercised by the Govemor-in-Council, or an author
ity vested in the Govemor-in-Council as “agent” of parliament. 
The reasons which have led me to a conclusion adverse to the 
appellant’s contention would apply with equal force in either view; 
and 1 shall assume in favour of the appellant that the authority 
given by sec. 22 is given to His Majesty, the Governor-General 
being the representative of His Majesty for exercising the powers 
conferred on the advice of His Majesty’s Privy Council for 
Canada.

Now, 1 am far from saying (where a contract between the 
Crown and a subject conditionally confers upon the subject 
rights which become absolute only upon the performance of some 
act on the part of the Crown) that the principle of Mackay v. 
Dick, ti App. Cas. 251, and Pordage v. Cole, 1 Wins. Saun. 548, 
may not in a proper case come into play; but in considering whether 
an implied obligation is laid upon the Crown under a written con
tract the constitutional relation between the Crown and parlia
ment and the exigencies of the public service may lie the determin
ing elements of the controversy (see Churchwood v. The Queen, 
L.R. 1 Q.R. 173, at ltN and 200). Although it is a common prac
tice for some purposes to read the provisions of Acts of Parlia
ment such as that before us as if they were stipulations in a con
tract between the promoters on the one hand and parliament as 
representing the public and particular individuals who may lie 
affected, on the other hand, it is necessary sometimes, nevertheless, 
for the sake of accuracy, to insist upon the fact that such statutes 
are not contracts. As Lord Watson said in Davis v. Tajf Vale It. 
Co., (1895] AX '. 542, at 552,

Such statutes differ from private stipulations in this essential respect 
that they derive their existence and their force not from agreement of the 
parties, but from the will of the legislature.

Though speaking broadly the promoters may lie deemed to under
take in effect that “they shall do and submit to whatever the 
legislature empowers and compels them to do;” Lord Eldon in 
Blakevurre v. Clamorganshire Canal Navigation, 1 My. & K. 154, 
at 162; still “though commonly so sixiken of Railway Acta are 
not contracts and ought not to be construed as such.” (Court of 
Exchequer Chandlers, York and North Midland R. Co. v. The 
Queen, 1 E. & B. 858, at 864); Parke and Creswell, JJ., were mem
bers of the Court of nine who delivered the judgment in which
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this sentence occurs. The statute before us confers, conditionally 
of course, upon the suppliant company wide powers which in their 
exercise must necessarily in some instances affect the rights of all 
His Majesty’s subjects, and in others the rights of particular 
individuals. The statute imposes upon the promoters no obliga
tion to go on with the undertaking and no contract on their part 
to exercise the powers which are given to them in words that are 
permissive only, ought to l>e implied. York and North Midland 
If. Co. v. The Queen, 1 E. & B. 858. I think there is no authority 
which goes the length of requiring me to hold and I know of no 
principle that would justify me in holding in these circumstances 
that sec. 22 ought to lie given exactly the same construction and 
effect as if it were a term of a contract l>etween the Crown and the 
promoters.

Regarding, then, the relevant provisions of the statute as 
legislative enactments simply from the point of view of the Crown, 
is there anything in sec. 22, when read either alone or with the 
other provisions of the statute, that has the effect of creating a 
juridical obligation which inheres in the suppliant and the in
cidence of which rests upon either His Majesty or the (lovemor- 
in-Council? Sec. 22, as I have already said, involves no doubt a 
grant of power to examine and either to approve or to reject; but 
is a duty to the suppliant to exercise the power also created cogniz
able by His Majesty’s Courts? In Julius v. Bishop of Oxford, 
5 App. Cas. 214, there was much discussion by the great lawyers 
who decided the appeal upon the subject of the indicia which may 
lx* considered to point to the conclusion that a grant of authority 
by the legislature is coupled with a duty to exercise that authority. 
We need not, for the purposes of this appeal, follow the discussion 
closely. At p. 235 Lord Selbornc observes with regard to the ques
tion before the House—whether there was an enforceable duty 
to exercise a power admittedly conferred—that 
in general, it is to be solved from the context from the particular provisions, 
or from the general scojie and objecta, of the enactment conferring the power. 
And he adds:—

The present question is, whether it ran he shewn, from any particular 
words or provisions of the Church Discipline Act, or from the general scojie 
and objects of that statute
that such a duty had in fact been created. The observations of 
Lord Cairns at pages 225 and 227, and of Lord Penzance at pages 
229, 230, 231 t r.d 232, shew that the question of duty or no duty
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was considered to he governed and determined by the answer to 
the question thus put by Lord Selbome. So the question to lie 
answered on this appeal is whet lier from the language, scope and 
objects of this enactment an intention to create a duty in the 
sense a 1 Hive indicated can projierly lie inferred.

It may be noted tluit legislation investing the Govemor-in- 
Couneil with special powers ought to lie considered with reference 
to the well-known practice in this country, that is to say, that the 
council by whose advice in the passing of orders in council the 
Governor-General acts invariably, is composed exclusively of 
members of the government for the time being, the Govemor-in- 
C'ouncil being therefore de facto the responsible executive.

My conclusion is, that the body in whom the power is reposed 
being the executive directly responsible to parliament, and there 
being such remedy for grievances of persons alleging non-execution 
of powers by the executive as the existence of this responsibility 
entails, one cannot from the fact itself of the power lieing given 
legitimately infer that a legal obligation is imposed on the Govemor- 
in-Council (either as representing His Majesty or otherwise) in 
favour of the persons interested in having the powers exercised. 
1 am unable to convince myself, apart altogether from anything 
to be found in the Interpretation Act, that such an inference could 
be said to be necessary, and it appears to me that such an obli
gation ought not to be held to be imposed upon cither His Majesty 
or the Govcmor-in-( ouncil unless either one finds express words 
creating it, or the intention to do so is necessarily implied in the 
provisions of the enactment to lie construed.

The appeal should Jie dismissed with costs.
Anglin, J.:—The facts of this case and the grounds of the 

suppliant’s claim sufficiently appear in the judgment of the learned 
Judge of the Exchequer Court. With him I am unable to find in 
the appellant company's Act of Incorporation (61 Viet., ch. 107) 
a contract by the Crown, for breach of which it would be liable 
in damages, that the Govemor-in-Council would approve of plans 
of its projected works prepared in conformity with the powers 
conferred on it. The company’s privilege or franchise is granted 
subject to the condition that before exercising its power it shall 
obtain the approval of the plans for its works by the Govemor-in- 
Council. With that condition it has been unable to comply—by
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reason, as it alleges, of the refusal of the Govemor-in-Council to 
approve plans submitted by it. It complains that the powers 
conferred by its “charter” have consequently lapsed entailing a 
loss of $5,000,000 which it seeks to recover from the Crown by a 
petition of right.

If there was such a refusal of approval, according to the state
ment of defence of the Attorney-General, it was based not upon 
a consideration of the plans disclosing tliat the projected works 
were not within the authorization of the statute or that the method 
of construction proposed was either defective or otherwise objec
tionable, but “upon high political grounds of public policy which 
were committed to the consideration of the responsible advisers of 
His Majesty.”

The Attorney-General submits that the Exchequer Court 
has no jurisdiction to adjudicate upon the quality of the decision of the 
Governor-in-Council in the execution of a statutory power conferred in the 
public interest.

If the statement that any refusal of approval of plans that 
there may have been “proceeded upon high political grounds of 
public policy” means that in so refusing approval the Govemor- 
in-Council assumed to exercise a discretionary power to determine 
that it was not in the public interest that the appellants’ under
taking, authorized by parliament, should lie proceeded with, I 
can only say that I have failed to find in the statute anything 
which confers such a discretion upon the Govemor-in-Council or 
which warrants withholding on such a ground approval of plans 
duly submitted. Sec. 22, invoked by t he respondent, in my opinion 
does not bear the construction which counsel representing the 
Attorney-General sought to give to it. The company's right to 
exercise certain special powers conferred on it, such ns improving, 
widening, deepening and straightening the Richelieu River and 
the Chambly Canal (sec. 20), and the taking of the ( ’liambly Canal, 
or any lock, dam, slide, boom, bridge or other works, the property 
of the Government of Canada (sec. 22), is expressly made subject 
to the consent of the Govemor-in-Council, and, in the case of an 
appropriation of any such public works, to terms to be agreed upon 
lietwccn the company and the Government. It is alleged in par. 
16 of the statement of defence that the company’s plans as sul>- 
mitted involved the exercise of these special powers. But this is 
denied in the suppliant’s reply and in dealing with the question of
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law now before us the truth of that denial must lie assumed. If 
it were not abundantly clear from the tenus in which sec. 22 itself 
is couched, as I think it is, that it was not meant thereby to vest 
in the Governor-in-Council a discretional y power entirely to pre
vent the prosecution of the suppliant's undertaking by refusing on 
grounds of public policy to approve of plans duly submitted by 
them, which had been prepared in conformity with the statute 
and in compliance with all proper requirements, any possible 
doubt on that point would lie removed by a comparison of those 
terms with the explicit provision made by parliament in secs. 20 
and 21 in regard to matters as to which it was intended that the 
Governor-in-Council should exercise such control over the exer
cise of the company’s powers.

But assuming that by sec. 22 parliament meant to impose on 
the Governor-in-Council the duty of approving plans submitted 
to it for works authorized by the statute, prepared in conformity 
with any pertinent regulations or requirements of the Depart
ment of Railways and Canals or of the Govemor-in-Council and 
such that any public interest in regard to the location of the wTorks 
and the mode of their construction would be fully protected, it 
does not at all follow that it was intended that, upon failure to 
discharge that duty, the Govemor-in-Council should be amenable 
to process in the Exchequer Court, still less that the Crown should 
be answerable to the company in damages. Assuming both the 
duty and its breach, the Govemor-in-Council is, in my opinion, 
answerable therefor only to parliament, which can afford an ade
quate and effective remedy to the suppliants should “the high 
grounds of public policy” upon which the Governor-in-Council 
may have proceeded not commend themselves to it and should 
it find that its will has Ixxm thwarted by the refusal or failure to 
approve of the suppliants’ plans. It seems to me to l>c contrary 
to our conception of responsible government that the action of 
the executive department in such a matter as this should be sub
ject directly or indirectly to the control of the Courts.

Brodeur, J. (dissenting):—I am of opinion that this appeal 
should be allowed for the reasons given by the Chief Justice.

Appeal dismissed.
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JOUBERT v. GERACIMO.
Quebec King's Bench, Trenholme, Lnvergnc, Cross, Carroll and Pelletier, JJ- 

November 6, 1916.

Copyright (§ I—8)—Infringement—Foreign authors—Conflict of 
laws—Berne Convention.

The Berne Convention (1880, 40-50 Viet., ch. 33) and the Ini|ierial 
copyright statutes for the protection of the rights of foreign authors and 
playwrights are in force in Canada, and a foreign author has the right 
to sue here for the statutory |>enalties for any infringement of his rights 
and may bring the action in his own name though a member of a society 
of authors; an unauthorized representation of a play in a moving picture 
hall instead of a regular theatre constitutes an infringement.

Appeal from the judgment of Monet, J., Superior Court, 
dismissing nil action to recover damages for the infringement of 
a copyright. Reversed.

C. Rodier, K.C., for appellant; A. Papineau Mathieu, for 
respondent.

Carroll, J.:—The appellant, Joubert, is a publisher of music 
and of dramas in Paris. He is the proprietor, amongst others, of 
14 one-act comedies, the titles of which are mentioned in his 
action.

He complains: (1) That the respondents did without author
isation represent those plays in Montreal at certain dates which 
he gives; (2) That those plays were not represented by them under 
the names of their authors; (3) That three of the said plays 
were represented under false titles.

On the first ground, Jouliert claims 40 shillings or $10 for each 
representation, i.e., $840. On the second ground, he claims $ô0 
for each of the plays represented, i.e., $700. On the third ground, 
he claims $100 for each of the plays the title of which was changed, 
i.e. $300,—which amounts to a total of $1,840.

The respondents (defendants) have produced a plea of general 
denial.

The main allegations of the action were proved but the demand 
of Joulx*rt was dismissed in first instance (Monet, J.) on the main 
ground that, being a member of the “Société des auteurs, com
positeurs et éditeurs de musique ” of Paris he had no status to 
bring a suit and that the Society alone could enforce his rights.

Two additional grounds support the judgment of first instance: 
(1) There are no rights of authors that can be infringed in a mov
ing-picture hall, such not 1x4ng a theatre in the true sense of the 
word: (2) The respondents acted in good faith. None of those 
grounds seem to me to be well founded.
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First, on the* question of procedure, I believe that Jouhert, 
although a member of the “Société des auteurs, compositeurs et 
éditeurs de musique,” could bring a suit in his own name for the 
violation of rights of which he is the only incumbent. When the 
present case has been finally decided on the merits, there will be 
“chose jugée” with regard to the Society as well as between Joubert 
and Géraeimo.

There are in France three associations organized for the pur- 
pose of looking after the interests of the authors: they are the 
“Société des gens de lettres,” the “Société des auteurs et com
positeurs dramatiques” and the “Société des auteurs, compos
iteurs et éditeurs de musique*. ”

Those societies are not the assignees of the* copyrights of their 
members. Each one only exercises, in its special sphere of action, 
a mandatory function. They are collection agencies for copy
rights and for the subsequent distribution of those rights in accord
ance with conditions fixed by their respective by-laws.

It is in that light that those three societies were looked at by 
the French tribunals which were called upon to study their 
statutes.

Considering (says the Court of Apix*al of Paris), that the statutes of the 
Société des gens de lettres have for their sole object to constitute an agency the 
purpose of which is to look after the rights of the interested parties and have 
them respected in the many circumstances when individual vigilance would be 
imiKwsible, or at least very difficult . . .

Hut considering that it in no way ensues that the adherents to the statutes 
of the society have abandoned their rights in their works to vest them in the 
association. Société des gens de lettres v. Housse, Sirey, 72. 2, 167.

The affiliation of a writer with the Société des auteurs dramatiques (says 
the Court of Ap|M*ul at Rouen) does not deprive him of the ownership of the 
plays which he writes, nor of the right to conclude with the directors of shows 
treaties relating to the representation of those plays, the pur|Kw of that 
society being the collection of the rights of authors and the putting in common 
of part of those rights. Uriel v. Carre, Sirey, 66, 2, 138.

One (says the tribunal at Caen) who becomes a member of the “Société 
des auteurs, compositeurs et éditeurs de musique,” does not ndbiente his 
direct right of action against the counterfeiters. l)e Choudens, Ann. prop, 
ind., 1889, p. 109.

There is very little uncertainty in the jurisprudence when, in 
the special case of conflict between one of those societies and any 
of its members there has to be established a priority of powers in 
connection with the authorisation or interdiction of certain dram
atic representations or certain reproductions of texts, but, in the 
present case, where the action is brought against a third party
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from whom an indemnity is claimed for non-authorised representa
tions, it does not seem to me to Ik* doubtful that Joubert had the 
necessary legal capacity personally to become plaintiff. More
over, had the action been brought through the “Société des 
auteurs, compositeurs et éditeurs de musique,” Joubert would 
have been in it just the same as plaintiff. This is the purport of 
art. 19 of the by-laws, which reads as follows:—

Each of the memlx-re of the society, by his adhesion to the statutes, 
grants to the administration committee all necessary |M>wcrs to bring in his 
own name, at his request, but at the costs of the society: 1. Any suit which 
he might personally have to sustain against third parties because of the public 
representation of his works and of t he copyright in connect ion with those works.

It is true that by virtue of arts. 9, 10, and 11 of the same 
statutes an apportionment of the sums collected is provided for 
pro rata according to the rights of everybody. Rut how could 
those clauses take from an author or a publisher the right to claim 
in justice what is due to him? When the amount of the rights 
has been collected, it will be a matter for settlement of accounts 
between the plaintiff and the other associates, In a word, an 
author or a publisher gives a mandate to a society for the collec
tion of his rights, but tliat mandate does not prevent the principal 
acting in lieu of his agent.

On the second ground, i.e. that the performances did not take 
place in a theatre proper, but in a moving picture hall, I do not 
believe that the recovery of the rights of an author can he refused 
because dramatic ixrformances took place in a moving picture 
hall instead of in an ordinary theatre. It is the representation of 
the play tliat is forbidden. Whether the play is represented in a 
large theatre hall, in a music hall, or even in open air, if the repre
sentation is not aut horised, there is an offence and at law the author 
or his legatee may claim damages.

The third ground of the judgment of first instance is the sup
posed good faith of the defendants. I do not find any trace of 
good faith in the evidence on record. In his evidence, F. Dclville, 
stage manager for Geracimo, admits that the plays in question in 
this case have been represented after booklets having on their 
covers, with the name of the publisher Joubert, this note :—“All 
rights of translation, reproduction and representations reserved 
for all countries. ”

Not only no attention was paid to such formal reservation of 
all rights, but on the posters, all names of authors have been
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systematically suppressed and the titles of some plays have also 
been changed. Moreover, supposing that there was good faith 
on the part of the respondents, that would not constitute, in a 
case like this, a bar to the action. The responsibility of the re
spondents comes from the law.

Those three preliminary grounds of defence being set aside, 
let us examine the case on the merits.

The proprietary titles of the plaintiff are on record. They 
were brought at great cost. Joubert is a French subject, under 
the jurisdiction therefore of one of the countries which formed 
what is called the International Union for the protection of liter
ary and artistic works. The plenipotentiaries of those different 
countries, on Septemlier 9, 1886, signed a treaty known as the 
Berne Convention. England’s signature affixed to that inter
national treaty for itself and its colonies binds Canada. On this 
point there is a decision of this Court rendered about 10 years 
ago: Hubeit v. Mary, 15 Que. K.B. 381.

We must therefore consider as settled law that French authors 
are entitled to collect duties in Canada. But the means provided 
soinewliat resemble a labyrinth. The British Parliament, instead 
of ratifying by a simple declaration, as had been done by the 
other countries, the draft of the treaty prepared at Berne in 1885, 
passed a statute reproducing the main clauses of that draft, modi
fied at the same time the law of copyright as far as colonies were 
concerned, then in such an already complicated legislation in
serted the statute of an international character of 1852, and a 
statute of the same kind of 1844 which refers to a national law of 
1842 which has itself its complement in a law of 1833. And it is 
through all this confusion of diffuse legislative texts tiiat one lias 
to go to get at the solution of the legal problem set forth by Jou
bert’s attorney when he tells us in his action:—The plaintiff is 
entitled to claim $10 for each lion-authorised representation of 
his plays.

The Judges of this Court are all agreed on two points : the right 
of Joubert to appear himself in Court to recover the copyright of 
which he is the legatee and the validity of the Berne Convention 
in Canada.

There is dissension only on the interpretation of part of the 
law of 1880,t'.e., whether under such British legislation Joubert is 
entitled to the minimum statutory indemnity (40 shillings) which
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he daims for each non-authorised representation of his plays or 
whether the damage resulting to him from that score must he 
entirely left to our personal appreciation.

Our colleague, Pelletier, J., thinks that the Canadian Courts 
liave a sovereign i>ower to weigh the damages and fix them on the 
3 grounds at the base of Joubert s claim: violation of the right of 
representation, suppression of the names of the authors and 
changing the titles of some plays.

The majority of the Court, on the contrary, is of opinion that 
our discretionary power as to the amount of damages that can be 
granted is limited to the two last mentioned grievances of the 
plaintiff: suppression of the names of the authors and changing 
the titles and tliat as to the violation of the right of representation 
we must not grant less than 40 shillings for each non-authorised 
representation, though we could, if there were any reason for it, 
grant more.

The offender shall he liable for each and every such representation to the 
payment of an amount not less than 40 shillings, or to the full amount of the 
benefit or advantage arising from such representation.
That law of 1833 is the last ring of a chain which we now have to 
unroll to make intelligible the conclusion we arrived at.

First let us say that the coming into force of the law ratifying 
the Berne Convention was dependent u])on the adoption of an 
Imperial ordcr-in-council. That order-in-couneil was signed on 
November 28, 1887.

Art. 1 of the statute of 1880 says, par. 3:—
This Act and the International Copyright Act shall be construed together, 

and may be cited together as the International Copyright Acts, 1S44 to 1886.
Art. 9 enacts that in the absence of an order-in-couneil to the 

contrary—and it is a known fact that such order-in-council was 
never passed in England—“The International Copyright Acts 
and this Act shall apply to every British possession as if it were 
part of the United Kingdom.”

After beginning to lay the foundation of his right on that law 
of 1886 as the main basis, Joubert, ignoring the law of 1852 (15-16 
Viet. ch. 12) which concerns only translations, goes directly to 
the law of 1844 (7-8 Viet. ch. 12) which says:—

It shall be lawful for Her Majesty to direct that the authors of dramatic 
pieces and musical compositions which shall be first publicly represented or 
performed in any foreign country shall have the sole liberty of representing 
or performing in any part of the llritish Dominions such dramatic pieces 
and musical comixtsitions, and the enactments of the Dramatic Literary
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Property Act and of the Copyright Amendment Act shall apply to and Ik* in 
force, in respect of the said dramatic pieces and musical compositions, in such 
and the same manner as if such dramatic pieces and musical compositions had 
l>ecn first publicly represented and performed in the British Dominions.

Then from that law of 1844 we are referred to the Copyright 
Amendment Aet of 1842 (5-6 Viet. eh. 45) which tells us that 
playwrights and compositors of music, whose rights are protected 
in England and its colonies
shall have and enjoy the remedies given and provided in the Act of 3-4 Wm. 
IV. as fully as if the same were re-enacted in this Act.

Finally we get at the law of 1833, called Dramatic Literary 
Property Act, containing the promised sanction in the following 
terms:—

The offender (i.e., the one representing or causing to 1m> represented a play 
without the written consent of the authors or his legatees) shall be liable for 
each and every representation to the payment of an amount not less than 40 
shillings, or to the full amount of t he 1 tendit or advantage arising from such 
representation, or the injury or loss sustained by the plaintiff therefrom, which
ever shall l»e the greater damages, to the author or other proprietor of such pro
duction so represented contrary to the true intent and meaning of this Act, to 
be recovered by such authors or other proprietors, in any Court having jurisdic
tion in such cases in that part of the said Kingdom United or of the British 
Dominions in which the offence shall be committed.

Such is the nature of the legislation under which Joul>ert 
brings before us his claim. England having adhered to the Berne 
Convention in rather complicated and, we may say, “far reaching” 
terms, the juridical situation had to l>e looked at as it emerges 
from a mass of statutes in connection with copyright covering a 
period of more than half a century.

Our conclusion is that Joubert’s claim is well founded at law.
Now, as to the ground of dissension I referred to:—In opi>o- 

sition to the opinion of the majority of the Court on the granting 
of 40 shillings for each non-authorised representat ion, it is said : 
Joulx»rt l>eing a foreigner, he cannot escape the laws having an 
international character and he is not entitled to a minimum 
indemnity of 40 shillings because the international laws of 1886 
and of 1844 do not mention those 40 shillings.

The objection would Ik* a serious one if there had not lieen a 
co-ordination, first between the law of 1886 and the law of 1844, 
then between the law' of 1844 and those passed in 1842 and 1833. 
The law of 1844, referring to provisions printed in the statutes of 
1842 and 1833, enacts that such provisions (up to that time 
applicable only to British subjects) shall in the future apply to 
foreign authors:—

a*
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The enactment of the Copyright Amendment Act (1842) and of the QUE. 
Dramatic Literary Property Act (1833) shiill apply in such and the same
manner as if the dramatic pieces and musical coin posit ions had been first __ _
publicly represented ami (icrformed in the British Dominions. Jochkkt

By .so connecting! lie internat ional law of 1844 with tlu- national GbhaIimo. 
laws of 1812 and 1883. the benefit of British legislation is assured _ 77.

to the foreigners. And all codes contain such refer<*nees used to 
avoid repetitions in the texts. In that then- is nothing contrary 
to the ordinary economy of legislation. It would be useless to 
answer: But the benefit of the English law assured to foreign 
playwrights by the enactments of 1842 ami 1833 does not exist 
any more: the law concerning copyright adopted by the English 
parliament in 1911 abrogated the statutes of 1842 and 1833.

The claim that a foreign playwright wronged in ( anada cannot 
go to the English statutes of 1842 and 1833 for the precise formula 
of the remedy provided by the International law of 1844. that 
claim, I say, will be of some value1 only when those statutes of 
1842 and 1833 have ceased to In- in force here. Then, to-day, 
they are still in force in Canada, both by virtue of their own 
respective text and by virtue- of the- Imperial Copyright Act of 
1911, which, after abrogating them, in so far as England is eon- 
e-erned, proceeds to declare that they shall continue to apply to 
autemomous colonies as long as the latter have- not renounce-el 
them by adopting, with .or without modifie-ation as to procedure 
and sanctiems, tluit new Imperial enactment. Then, it is a we-11- 
known fact, that Canada did not ace-ept as law the- text of the 
Copyright Act of 1911 which came into force- in England on July 
1, 1912.

But it is aeleleel: Sup)M)sing the English laws of 1842 and of 
1833 arc still in force in Canada, they can be- invoked here only 
by an English author, for, as a consequence of a classification of 
statutes appearing in the Act ratifying the Berne Convention, the 
law's of 1842 and 1833 have lost every international bearing: 
schedule 2 of the law of 1880 puts them under the- heading:
“Copyright Acts, ” which elo not apply to foreigners, so that Joubert 
cannot have the benefit of them.

I do not see how schcelulcs 1 and 2 of the statute of 1800 can 
affect the liasis of anterior legislation anel deprive the laws of 
1842 and 1833 of the international character conferred upon them 
by the law of 1844. Those two schedules are a mere nomenda-
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turc, for the purpose, according to the very text establishing it 
(sec. 1 (2)), of facilitating references by grouping in two categories 
and under the respective titles of International Copyright Acts 
and of Copyright Acts several previous statutes concerning copy
right.

It is also claimed that, according to art. 8 of the law of 1886, 
the Copyright Acts are in force in the colonies only in specified 
cases differing from the one we are now considering.

The fact that the cases foreseen by art. 8 of the law of 1880 
differ from Joubert s case is of no importance in the present action, 
because Joulx»rt does not prosecute under art. 8. He proceeds 
under art. 9, and art. 8 cannot prevent him from proceeding under 
art. 9. As I said above, one must not lose sight of the complex 
character of the law of 1886 entitled: An Act to amend the taw 
respecting International and Colonial Copyright. Then the 
clause lias in view the case of a colonial author and grants him the 
enjoyment, in England, of privileges which he did not have be
fore—exemption, as an example, from registration and deposit. 
Clause 8 widens the rights of colonial authors, without, because 
of that, narrowing those of foreign authors.

But, we are told as a last objection: Conceding that the laws 
of 1880, 1844, 1842 and 1833 can lx? invoked in the present case 
by Joubert, those laws are only attributive of the law of copyright 
and the enforcement of them must lx* restricted to such measures 
as may prevent violation of copyright. So, Joubert might have 
obtained a writ of injunction to prevent the representation of his 
plays, but as soon as his right has been violated, the sanction in 
connection with such violation depends solely upon Canadian law 
both under the B.N.A. Act, which gives to the Federal Parliament 
the right to exclusively enact laws relating to copyright, and under 
the Berne Convention, which left with every signatory country 
the task of punishing the offenders.

In the case of Hubert v. Mary (15 Que. K.B. 381), this Court 
pronounced on the range of sec. 91 (23) of the B.N.A. Act: it then 
decided that the power of the federal parliament to legislate in 
connection with copyright is exclusive only in relation to the 
provinces of the Canadian Confederation and such interpretation 
of sub-sec. 23 of sec. 91 must have been g'ven in the bright light 
of another law passed 20 years after the B.N.A. Act, I mean the
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law ratifying the Berne Convention. The latter law, in fact, 
explicitly declares that colonics can escape its enactments only 
with regard to the works originally published in those colonies 
(sec. 8 (4)). That means we can make laws applying to Canadian 
authors, but as to foreign authors we are bound by the British 
law.

Even if the Berne Treaty had left with each signatory country 
the task of repressing any offence against the rights of foreign 
authors, the enforcement of this clause cannot t>e declared to lie 
imperative in the face of a statute which is part of this very Berne 
Treaty as ratified by England and enacting precise sanctions.

Under those conditions, the most that could l>e said is that in 
the matter of sanctions for violation in this country of the rights 
of foreign authors, the Canadian parliament has a concurrent 
legislative jurisdiction with the British parliament and the foreign
er who is wronged has the option. So tliat if to-day Joubert finds 
in the English law a better remedy than the one provided by the 
Canadian law we cannot refuse him the English remedy which he 
demands and give him the Canadian remedy which he docs not 
demand and which, moreover, would, in the present case, be 
rather commonplace, since we have here no civil laws specially 
protecting playwrights.

In short, here is how I look at the situation:
The validity in Canada of the Berne Convention l>eing ad

mitted—and we are agreed on that point—it seems logical to me 
to apply it, in its entirety, to those who are praying for such en
tire application, above all when a special jurisdiction is given the 
Courts of the colonies in the case of damages for noil-authorised 
representations of protected plays :—“ damages to be recovered in 
any Court having jurisdiction in such cases in that part of the 
United Kingdom or of the British Dominions in which the offence 
shall be committed,” 3-4 Wm. IV. ch. 15, sec. 2.

That territorial jurisdiction, created by the law of 1833 was 
never abolished, in so far as Canada is concerned, no more after 
than before the Confederation Act: it was even implicitly affirmed 
by the British law of 1866 and it will subsist as long as the Can
adian parliament, taking advantage of the powers conferred upon 
it by the British law of 1911, does not put an end to it.

Let us say one word, in passing, about the character of that
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minimum indemnity of 40 shillings a representation. Before ub, 
the attorney for the appellant called it a “penalty.” The 
declaration does not contain that word. And, in fact, there is 
no question here of a penalty in the strict sense of the terra. 
See on this subject : Copinger On Copyright (4th ed.), p. 328.

The action is not for the payment of a fine, it is simply a civil 
recourse for damages liquidated by law to a minimum of 40 shil
lings and the maximum of which may vary according to evidence.

The question of law liaving lieen examined in its several 
aspects, it remains only to fix the total figure of indemnity which 
must lie given to Joubert. The three offences charged against 
the respondents, non-authorised representations, suppression of 
the names of the authors and changing of the titles of three plays 
were clearly proved. .

The majority of the Court is of opinion that, in the present 
case, real and punitive damages may properly be granted.

We were asked to believe in the good faith of the respondents. 
That request seems to us rather bold, the evidence proving that 
those people not only represented without any permission 14 of 
Joubert's plays, but in a series of 84 representations regularly 
eupiweesed, on the posters of their theatre, all the names of the 
authors and etianged the titles of three of the plays. And later on, 
after the institution of the present action, in the face of the de
mand for payment formulated by Joubert with authentic titles 
of property to support it, the respondents did not think proper to 
offer one cent of indemnity. The suppression of the names of the 
authors and the changes in the titles constitutes far-reaching 
frauds. It can he imagined to what annoyance and also to what 
expenses might be submitted a playwright—specially a foreign 
playwright—who, to find out to what extent he is robbed and then 
be in a position to take to Court evidence of the theft, would liave 
to organize a close watch in the theatres, hire stenographers to 
note the words of the actors, or get, as had to be done in the present 
case, photographs of the posters of the theatres where there is no 
printed programme. Under such circumstances, the writ of injunc
tion to prevent a representation would become an illusory remedy. 
A judiciary interdiction cannot, be got on mere suspicions: both 
the titles of the plays and the names of the authors have to be 
produced before theJudges. A playwright cannot guess that some-
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one intends to represent one of his plays when his name is suppres
sed from the poster and the title of his work is changed. What is 
the use of saying to an author that he is entitled to a writ of in
junction if, in fact, those who, through their fraud, prevent him 
from exercising that recourse are allowed to go unpunished?

In the case of Hanflangl Art Publishing Co. v. Holloway, where 
the defendant had to pay $500 for illicitly reproducing a picture, 
an English magistrate, Charles, J., said:—

The purpose of this legislation (the Im|x*rial law of 1886) seems clear to me. 
It is not destined to create disabilities, but rather to remove them if they exist, 
(lx* droit d’auteur, juillet 1893, p. 87.)

In England, the Courts have interpreted the Berm» Conven
tion in a rather wide sense, so as to give an efficacious protection 
to foreign authors. When applying in this country the English 
law, I am of opinion that we must do likewise. Copy right is a 
regular property. It is even, in the eyes of civilized nations, a 
property of a superior character which was placed under the pro
tection of national and also of international laws. The Courts 
must insure respect for this property even mort1 than of other 
properties, and it is time, we think, to shew to those who, in any 
way, ojieratc theatres, that it is not always safe to present other 
people's works.

In France, all the receipts of a lion-authorised representation 
are confiscated for the lienefit of the author and when his coffers 
have so been emptied the theatre manager has, besides, to face a 
fine which is paid over to the treasury and may vary from 50 to 
500 francs. Here, the protection of the law in favour of the auth
ors does not go that far: therefore, they must be given the full 
measure of protection that our Courts may grant.

The respondents are in consequence condemned to pay to the 
plaintiff 40 shillings for each of the 84 illicit representations they 
gave,—which, at the present rate of change, amounts to $817.75. 
By granting only this amount of damages we take into account the 
law and the ensemble of the facts: we combine the rigorous appli
cation of the law on one part of the claim with the exercise of our 
discretion on the other and we make a whole of the damages aris
ing from the three offences of the respondents, although, techni
cally, there is a condemnation only for the lack of authorisation 
of the 84 illicit representations.

The plays represented lining all of them short comedies and
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the receipts on tliat score not lx»ing likely to have proved consid
erable, owing to the low fee of admission at the Liberty Theatre, 
we would not liave fixed, in an action at common law, the damages 
at 40 shillings for each of the non-authorised representations. On 
the other hand, we would liave been inclined to grant an appreci
able amount of damages, both real and punitive, but mainly 
punitive, for the suppression of the names of the authors and the 
change in the titles of some plays. Such methods are more than 
disloyal, they constitute intolerable frauds.

An author is entitled to the credit of his work, to respect for 
his productions and also to the material l>enefit which may be 
derived from the prestige of his name or from the popularity of 
his works.

Joubert’s attorney asks for double costs. The original text of 
the law of 1833 authorised him to do so, but that text has been 
modified. Double and treble costs granted in former days in 
England, in certain special cases, were suppressed in 1842 (5-6 
Viet., ch. 97, art. 2).

The appeal is maintained with ordinary costs, costs of exhibits 
included.

Cross, J.:—The appellant is owner of the performing right of 
certain dramatic pieces composed in France.

The respondent has given representations here of these pieces, 
and I consider that he has failed to prove tliat the appellant con
sented to such representations being given. The consent, to avail 
under the Act, must be in writing.

I further consider that it makes no difference that the repre
sentations were given in a moving-picture hall as accessory to the 
moving pictures, instead of having been given in a theatre. Russell 
v. Smith (1848), 12 Q.B. 217, 116 E.R. 849, Walt v. Taylor (1882), 
9 Q.B.D. 727. But the appellant claims to recover the statutory 
penalty of 40 shillings for each representation, as being a recourse 
afforded by the Act 3-4 Wm. IV., ch. 15, and the question arises 
whether or not that recourse is available in an action taken in 
Canada.

By the Berne Convention, it became a treaty obligation of 
Great Britain to give to the subjects of the other parties to the 
Convention the same remedies for violation of copyright and right 
of dramatic representation as were available to her own subjects
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(clauses 2 and 9). Such convention is to be treated by the Courts 
as statutory law: United States v. The Schooner Peggy, 1 ('ranch, 
103; Whoaton, Elements of International Law, ed. 1855, p. 329.

The redress for such violations has, however, to be provided 
by legislation in the State where the violation is committed. 
Baschet v. London III. Standard Co., [1900] 1 Ch. 73.

I take it that a legal effect of the proclamation of the order of 
adhesion by Great Britain to the Berne Convention made on 
Noveml>er 28, 1887, would be to afford to a French author, whose 
treaty right had l>ecn violated in Great Britain, the remedies 
(including right to such statutory money ix-nalties as might l>e 
available) which would have been open if the work had been of 
British origin instead of French, saving such local requirements 
resecting deposit of copies, etc., as may have been dispensed with 
by the Convention itself.

It happens in the state of the law with which we are concerned, 
tliat by the Imperial Act of 1886, 49-50 Viet., ch. 33, upon the 
subject of copyright, certain Acts are classified as International 
Copyright Acts and others simply as Copyright Acts, but it makes 
no difference, as to the matter now in hand, whether the respon
dent is charged under an Act of one or the other of these classes, 
so long as he is charged under an Act w hich is in force in Canada.

The Act, 3 Wm. IV. ch. 15 (Bulwer Lytton’s Act), respecting 
dramatic reproduction, decrees the penalty of 40 shillings for any 
representation given without the prior WTitten consent of the 
author or owner, such penalty being recoverable 
in any Court having jurisdiction in such cases in that part of the said United 
Kingdom or of the Brit ish Dominions in which the offence shall he committed.

That enactment was made more definite and its substance 
adopted by secs. 20 and 21 of 5-6 Viet., ch. 45, which Act is 
declared in sec. 29 to extend to the Dominions.

The Act 7-8 Vict.,ch. 12,provides for the putting into effect of 
the Dramatic and Literary Property Act at>ove referred to by 
proclamation. It required the author to have his work registered 
and by sec. 19 denied right of action other than under the Act.

These enactments extended to Camilla as it was when they 
were passed, and I do not find tliat they have been repealed or 
displaced, as regards Canada, by later legislation. Provision was 
in fact made by Great Britain in the procès verbal of signing the 
Berne Convention that Canada and certain other of the self-

QUE.

K. B.

JOUBERT 

(jEKACIMO. 

Crow, J.



696 Dominion Law Reports. [35 D.LJI.

r I

governing dominions might withdraw from the Convention. 
Canada has not done so.

The Canadian Copyright Act, ch. 70, R.S.C. (1906), after its 
enactment, was given effect to by the Imperial Act, 38-39 Viet, 
ch. 53. It grants copyright only upon registration or re-regis- 
t rat ion in Canada.

It is unnecessary to decide whether the appellant has any copy
right in the pieces here in question or not, since it is the performing 
right or right of representation which is in question. Copyright 
of a drama may belong to one person and the performing right to 
another. I do not find that the Parliament of Canada has legislated 
on the subject of the right of dramatic representation or perform
ing right.

If this had lieen an action for infringement of copyright, we 
might have had to consider the question left open in Impr l 
Hook Co. v. Mack, 35 (’an. S.C.R. 488, where it was said at p. 9:

It is still open for discussion as to whether the Parliament of Canada, 
having been given exclusive jurisdiction to legislate upon the subject of 
copyright, may not, by virtue of that jurisdiction, be able to override Im
perial legislation antecedent to the B.N.A. Act, 1867.

In tliat case, the Supreme Court expressly reserved what had 
been decided by the Ontario Court of Appeal in Smiles v. Helford 
(1877), 1 A.R. (Ont.) 436, as an open question. I notice that the 
case of Smiles v. Helford has been cited later in Hals. Laws of 
England, vol. 8, sec. 340 (s) ; cf. H. v. Marais, f 1902] A.C. 51, at 54.

I take it to be clear that the sections of the Imperial Copyright 
Acts which relate to dramatic representation are in force in Can
ada. They were applied by the Territorial Court of Appeals in 
Carte v. Dennis, 5 Terr. L.R. 30 at 50. In matters of copyright, 
Canadian Courts, in several cases which have arisen since 1867. 
have had regard to the Imperial Acts: Morang v. Publishers' 
Syndicate, 32 O. R. 393 ; Hlack v. Imperial Hook Co., supra; 
Smiles v. Helford, supra.

Having regard to the terms of the Berne Convention, registra
tion or deposit of copies in the country where the right is infringed 
is unnecessary : Copinger, Copyright (4th ed.), p. 477.

The requirement, in that regard, of 7-8 Viet, ch 12, is conse
quently inapplicable, as would also be the case with the require
ment of registration in the Canadian Copyright Act if this were 
a copyright case.
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It may be noted that, by the effect of sec. 8(a) of the Imperial 
Act, 49-50 Viet., ch. 33, it is only in respect of works first produced 
in a British possession, that the enactments of the legislature of 
such possession respecting registration are to l>e complied with. 
Canada is not a nation. She has no international relations, except 
in a few matters of trading interests provided for by special Im|x*- 
rial enactments, a requirement in a Canadian Act that a literary 
or artistic work should In* registered in Canada would In* without 
effect as against a foreign plaintiff claiming redress under the 
Berne Convention.

I conclude that the appellant should have judgment for $817.65, 
there having been 84 representations and the penalty lx*ing $9.73 
for each.

I would regard the other claims asserted in the plaintiff's de
claration as not existing independently of the forty shillings 
penalty. The enactment is that every offender 
shall be liable for each and every such representation to the payment of an 
amount not less than forty shillings or the full amount of the benefit or advan
tage arising from such representation, or the injury or loss sustained by the 
plaintiff therefrom, whichever shall be the greater damages.

The statute gives the right to one of three measures of dam
ages. The proof does not afford us means of measuring them in 
the second or third mode indicated.

I would maintain the appeal accordingly.
Pelletier, J., dissented.
Judgment : Whereas the appellant claims from the respondents 

a sum of $1,800 as penalty and damages incurred liecause of the 
representation, without any right, by the respondents, of theatre 
plays in the City of Montreal, and of the suppression, without any 
right, of the titles of the authors of said plays:

Whereas the Superior Court dismissed the action of the appel
lant against the respondent :

Considering that the Berne ('on vent ion has force of law in 
this country and that the Imperial statutes applicable to colonies 
were never repealed in so far as Canada was concerned :

Considering that the minimum damage granted for each non- 
authorised representation is 40 shillings:

Considering that in the present case, it is reasonable to grant 
the minimum of damages incurred by the respondents towards 
the appellant :
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Quashes and annuls the judgment of the Superior Court: 
maintains the apjreal with costs and condemns the respondents to 
pay to the apircllaut the sum of $817 anti interest with costs of 
the Superior Court and of this Court. Appeal allowed.

lAppcal to the Supreme Court of Canada rejected for want of jurisdic
tion, March 27, 1917. | _______

MORGAN ?. BANK OF TORONTO.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Maclaren, 

Magee, Uodgins and Ferguson, JJ.A. April 3, 1917.
1. Banks (| IV C—110)—Hkcvrity to—Aureemknt —Construction.

An ajoeement between bank and de|meitor, entitling the bank to hold 
the depositor's securities as security for the |iayluent of all his present 
and future liability, covers an indebtedness on a promissory note given by 
him to a third |sTson of which the bank became the holder in due course.

2. Bilik a no notes (| VA—106)—Transferers—Remedy—Kioht to sue.
Under sec. til of the Bills of Uxchange Act (R.8.C. llHIti, eh. 119), the 

transferee of a bill or note, liefore indorsement, is in the posit ion of an 
equitable assigms1 of a chose in action, and may sue in the name of the 
transferrer, and also enforce by action his right to have the instrument 
indorsed to him.

Appeal by the plaintiff from the judgment dated the 5th 
Decern!Kir, 1916, which was directed to he entered by larnnox, J., 
after the trial of the action before him sitting without a jury 
at Sarnia, on that day.

The appellant alleges in his statement of claim that in the year 
1911 he opened an account with the Sarnia branch of the respond
ent liank, and deposited as security for an advance "in the vicinity 
of seventeen hundred dollars worth of notes or customers’ paper;” 
that he was asked by the manager of the branch to sign a printed 
document; that ho never read it nor was it read to him, but he 
signed it on the representation that it was only an agreement 
that the respondent should hold “the collateral notes so deposited 
until the advances made to him from timo to time were duly paid 
off and discliarged ; ” that the agreement was obtained by fraud 
and misrepresentation ; and that he finds that the respondent 
was “at lilrcrty to purchase other paper on which” he “might Ire 
liable and use it to his detriment and disadvantage;" that during 
the month of November, 1915, he paid off in full his indebtedness 
to the respondent, and demanded the return of his notes and 
securities and the money that the respondent had collected on 
them, and that the respondent refused to do this, and continues 
to hold them, to the great detriment and loss of the appellant; and 
that, by reason of the wrongful detention of the money and 
securities, the appellant has suffered enormous financial reverses
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and lx*;* ne seriously embarrassed for want of the use “of the 
money and securities,” and was utterly unable to carry on his 
business without a serious loss, and his business, tlirough the acts 
of the respondent, “became paralysed and ruined,” and the claim 
is for the rectification of the instrument signed by the appellant, 
the return of the money and securities which it is alleged are 
wrongfully detained, and damages for the wrongful acts of which 
the appellant complains. *

The action was dismissed by the trial Judge.
C. M. Garvey, for the appellant; G. H. Sedgewick, for the 

defendant bank, respondent.
Meredith, C.J.O. (after setting out the facts as above):— 

The appellant’s attack upon the agreement, as having bt'en 
obtained by misrepresentation and fraud, entirely failed; and 
the only substantial question in dispute is as to the right of 
the respondent to hold the securities deposited with it by the 
appellant, not only for indebtedness incurred by him directly, 
but also for his indebtedness on promissory notes made by him 
to other persons, of which the respondent had in the course of 
business become the holder; and, if that was the right of the 
respondent, whether, in the circumstances which I am alxnit to 
mention, the respondent was entitled to hold the securities for the 
indebtedness of the apjx* liant on a promissory note which he had 
made to Thomas H. Cook on the 1st May, 1915, for $968.99, 
payable six months after date, and which was in the jxjsscssion 
of the respondent when it refused to hand over the securities to 
the appellant, and which had come into the resixmdent’s hands 
in the circumstances I shall afterwards mention.

I do not find among the exhibits any agreement dated in 
November, 1911, but there were four agreements proved, dated 
respectively the 26th May, 1913, the 9th August, 1913, the 22nd 
June, 1914, and the 20th July, 1914. According to the terms of the 
latter two, the respondent was to l>e entitled to hold the securities 
“as security for the payment of all my present and all my future 
liability to your bank*, whether direct or indirect, and all costs, 
charges, and expenses in connection therewith, and for all bills 
of exchange, promissory notes, or other instruments, now or here
after representing same or any part or parts thereof.” The two 
earlier agreements are different in form, but there is probably 
no difference in the legal effect of them.
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It docs not, I think, admit of serious doubt that the indebted
ness on a promissory note given by the appellant to another of the 
respondent’s customers, of which the respondent became in the 
ordinary course of business the holder, would come within the 
terms of these agreements, and Ik* an indebtedness for which 
the respondent would be entitled to hold the securities in question.

Cook, the payee of the note in question, was a customer of the 
respondent, and in the ordinary course of business gave it to the 
respondent to be held as security for his indebtedness to the res
pondent; ami, but for the fact that, though payable to order, the 
note was not endorsed by Cook, there could Ixi no doubt that the 
respondent would have Ixnrn entitled to hold the securities until 
it should be paid.

It appeared in evidence that the practice of the respondent 
was to receive promissory notes from Cook without their being 
endorsed, and that the manager of the Sarnia branch held a power 
of attorney from Cook authorising him to “endorse promissory 
notes,” and this with the possession of the notes seems to have 
been thought sufficient, and the respondent could, no doubt, at 
any time, have completed its legal title to the notes by obtaining 
the endorsation of them in Cook's name by its manager acting 
under the authority of the power of attorney.

It was suggested upon the argument that the test of the right 
of the respondent to retain the securities until the Cook note 
should lx1, paid was, whether or not, at the time the demand for 
the securities was made, the respondent could have maintained an 
action on the note—but I am of opinion that that is not the true 
tost. The respondent had then the possession of the note, though 
unenelorsed, but was in a position at any moment to complete its 
legal title to the note and to maintain an action upon it by the 
exercise of the power which the manager of the Sarnia branch 
possessed unelcr the power of attorney which he held, and held 
for the benefit of the respondent; and the appellant was, in my 
opinion, then indebted to the respondent, within the meaning of 
the agreements, in the amount of the Cook note.

In addition to this, sec. 61 of the Bills of Exchange Act, R.S.C. 
1906, ch. 119, provides that: “Where the holder of a bill payable1 
to his order transfers it for value without endorsing it, the transfe r 
gives the transferee such title as the transferrer had in the bill, and
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the transferee in addition acquires the right to have the endorse
ment of the transferrer.”

The effect of this is, that the transferee, l>efore endorsement, 
is in the position of equitable assigns of a chose in action, and 
may sue in the name of the transferrer, and may also enforce by 
action his right to have the instrument endorsed to him. Hals- 
bury’s Laws of England, vol. 2, p. 503, para. 853, and cases there 
cited, make it clear that the appellant was indebted to the res
pondent in the amount of the note in question, within the meaning 
of the agreements.

In my opinion, the action was properly dismissed, and the 
appeal must share the same fate, and lie dismissed with costs. 

Maclaren, Hudgins, and Ferguson, JJ.A., concurred. 
Magee, J.A., agreed in the result. Appeal dismissed.

LANDRY v. BATHURST LUMBER CO.
New Brunswick Supreme Court, Appeal Division, McLeod, C.J., Grimmer and 

Barry, JJ. February 18, 1916.

1. Malicious prosecution (§ II A—10)— Arrest—Probable cause.
A cashier of a company who procures the arrest of an employee of 

the company in the honest belief, because of his failure to return to work, 
that he waa the one to whom a missing sum of money was overpaid, 
acts under reasonable and probable cause, and the employer is not liable 
for malicious prosecution or false arrest.

[See annotations, 1 D.L.R. 5(>, 14 D.L.R. 817.)
2. Principal and agent (§ II D—25)—Authority as to arrest—Rati

fication—Estoppel.
An employer who permits his name to be used for the purpose of a 

criminal prosecution thereby ratifies the act and is estop|>ed from setting 
up want of authority.

Application on behalf of the plaintiff to set aside a verdict 
for the defendant company and for an order to enter a verdict 
for the plaintiff for the damages assessed in an action for false 
arrest and malicious prosecution tried before McKeown, J., and 
a jury, at the Gloucester circuit in September, 1915, failing that 
for a new trial.

J. P. Byrne supported the application.
M. G. Teed, K.C., contra.
Grimmer, J.:—This is an action for the recovery of damages 

for alleged false* arrest and imprisonment, and malicious prosecu
tion. The case was tried before McKeown, J., and a jury, at the 
Gloucester Circuit in September last, and a verdict entered for 
the defendant, which the plaintiff now moves to set aside and 
liave a verdict entered for himself, or for a new trial.
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The facts briefly arc that the defendant is a corporation which 
carries on large lumbering operations in the county of Gloucester, 
in this province. The plaintiff was employed by the company 
during the winter of 1912-13, earning a little over the sum of 
$100 in wages. In March, 1913, he came out of the woods and 
went to the company’s office at Bathurst for his pay. At this 
time one Mersereau, the cashier, was away, and one Cox acted 
as cashier that day, and, in paying the men, overpaid the sum 
of $100. The money was done up in bundles of $50 and $100 
each, and Cox paid two men, the plaintiff and one McMann, 
without counting the money, and by mistake overpaid one of 
them $100 too much. In balancing his books Cox discovered the 
shortage, and endeavoured to find out how it had happened. The 
books had been balanced at 4 o’clock in the afternoon and found 
all right. Plaintiff and McMann were paid after that hour. 
McMann was overpaid by error a sum of about $30, which, when 
told of, he came back and worked it out. Cox made inquiries 
about the $100 overpaid, which had been charged up to him by 
order of the company. He was told the plaintiff had stated he 
was not going to drive for the company, because they would be 
after him for the $100. This the plaintiff stated to James 
McMann, as appears from his evidence on cross-examination, and 
he also told a number of people who were going on the drive 
that one ltadcliffc had told him someone from the camp had 
been overpaid $100, which liad not been returned. The plaintiff 
did not return to work for the company that year, but went to 
the United States, and did not return until the spring of 1914. 
Thereupon Cox, from his inquiries, believing the plaintiff was the 
man who had been paid the money, caused a writ of capias to 
issue against him at the suit of the defendant, upon which he 
was arrested and confined in gaol until he obtained bail. The 
case was tried at the Gloucester County Court and resulted in 
a verdict for the plaintiff herein, then the defendant. This action 
was then commenced. A good deal of evidence was given at the 
trial, and the Judge left six questions to the jury, which, with 
answers, are as follows :—

1. Did Cox, at the time he made the affidavit to hold Mr. Landry to 
bail, honestly believe that he had overpaid Landry the sum of $100? Yes. 
2. If so, did he have reasonable grounds for such belief? No. 3. Was Cox 
actuated by malice in causing Mr. Landry’s arrest? No. 4. Did Cox take 
reasonable care to inform himself of all the available facts of the case before
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causing Landry’s arrest? No. 5. Did Louaen authorize Cox to muse 
Landry’s arrest? We cannot answer. 0. What amount do you estimate 
as fair and reasonable damages, caused plaintiff by arrest and imprisonment? 
1260.

Upon these findings the Judge found there was reasonable 
and probable cause, and ordered the verdict entered for the de
fendant. In this I think he was right. There is ample evidence 
to support the finding as to the first question, and, in my opinion, 
there is also sufficient evidence to fully authorize affirmative 
answers to the second ami fourth questions, ami I find it diffi
cult to conceive how the jury, as reasonable men, arrived at the 
conclusions they did as to these, particularly as they fourni there 
was no malice in the arrest. Reasonable and probable cause is 
not for the jury, but is a question of law for the Judge, ns it 
arises on the facts disclosed. It is a mixed question of law and 
fact. Whether the circumstances alleged to shew that the cause 
was probable or not probable, are true and existed, is a matter 
of fact, but, whether, supposing them true, they amount to a 
probable cause, is a question of law: Lister v. Perryman (1870), 
L.R.4H.L. 521.

In a Crown case it is the duty of a Judge to tell the jury tliat, 
if certain facts are proved to their satisfaction, they constitute 
the crime charged. In a malicious prosecution the question is 
similar but subjective, viz., what materials had the prosecutor 
before him upon which to ground his prosecution?

If the statements of others, or his own observation, assuming 
t:ieir accuracy, would prove the commission of the offence or 
create a presumption, or amount to primA facie evidence, of its 
commission, the Judge there», as in a criminal trial, rules tluit 
reasonable and probable cause exists.

In Milan* v. Taylor (182<f), (i Ring. 183,130 E.R. 1250, Tindal, 
C.J., says:—

Who ^ to decide what shall lie esteemed probable cause? Tliat is a 
question of law for the Judge, as it arises from the facts disclosed; and if 
there be any discrepancy in the testimony, or imputations on the credit of 
the witnesses, ihose are matters for the decision of the jury; so that, as in 
questions touching reasonable notice and the like, the Judge must pronounce 
his opinion on the facts when found by the jury.

In Lister v. Perryman, cited above, and also cited by the 
apfiellant on the argument, Lord Chelmsford says:—

There can be no doubt, since the case of Panton v. William* (1841), 
2 Q.B. 169 (114 E.R. 66), reasonable and probable cause in an action for
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malicious prosecution or for false imprisonment is to be determined by the

Also in Hick ft v. Faulkner (1878), 8 Q.B.I). 107, also cited by 
tiie appellant, it was held, p. 175:—

Want of reasonable cause is for the Judge alone to determine u|K»n the 
facts found; for the jury, even if they should think there was want of probable 
cause, might nevertheless think that the defendant acted honestly and with
out ill-will or any other motive or desire than to do what he bund fide Ix-lii vcd 
to be right in the interest of justice.

This decision appeals to me as lieing most applicable to this 
case, under the circumstances revealed and the evidence, and 
seems very accurately to express what was in the jury’s mind 
in rendering their findings. Here the jury found the defendant, 
or at least its agent, Mr. Cox, honestly believed in the case which 
he brought before the County Court, and also that he was not 
actuated by any malice in causing the plaintiff's arrest. For 
this last-mentioned reason the action could not lx* maintained. 
In Purcell v. Macnamara (1808), 9 East 301, 103 E.R. 010, referred 
to in Willans v. Taylor, it was held that

An action for a malicious prosecution cannot, from the very nature of it, 
be maintained without proof of malice, either expressed or implied; and 
malice may be implied from the want of probable cause; but that must lie 
shown by the plaintiff.

And Parke, J., in the same case, remarks, “And, according 
to all the Judges, that is the law of the land.” This statement 
is as true now as when it was uttered.

On the argument leave was given to amend the statement of 
defence, by adding as a further defence to par. 10 of the state
ment of claim,
that the assault anil imprisonment therein alleged was the arrest and im
prisonment of the plaintiff by the sheriff of the county of Gloucester, under 
the writ of capias mentioned and set out in par. 5 of the statement of claim, 
and not otherwise, and which said writ of capias has I won issued and caused 
to be issued by one Howard Cox in the name of the now defendant, but 
without the authority of the said defendant.

As to this I am of opinion it docs not avail to help the defend
ant, as them was a ratification of the action taken by their agent 
Cox against the plaintiff, and it is too late to set up an absence 
of such authority. In my opinion the apjieal must l>c dismissed 
with costs.

Barry, J. (dissenting):—Because the question of reasonable 
and probable cause is involved in it, an action of this nature often 
occasions no little embarrassment in the conduct of a trial. This
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emharrassment arises not so much from the inherent difficulty 
of the question itself, as from the manner in which it presents 
itself; since, first of all, it involves the proof of a negative; and, 
seeondly, in dealing with it, the Judge lias to take on himself 
a duty of an exceptional nature. The question of reasonable 
and probable cause is for the Judge to determine, but if the 
facts are in dispute they must lx- found by the jury, and the 
question is not whether the plaintiff was guilty of the offence 
of which he was charged, but whether there existed such a state 
of facts as might lead a reasonable man to la-lievc that he was: 
Cox v. English, Scottish ami Australian Hank, |I905| AX'. 1118; 
Duyay v. Myles, 15 D.L.R. 388, 42 N.B.R. 2115. The question 
of maliee is one, also, which cannot lie said to lie free from diffi
culty. The malice whieli, in an action for malicious prosecu
tion, a plaintiff has to prove is not malice in its legal sense, tliat 
is, such as may be assumed from a wrongful art done intentionally 
without just cause or excuse, but malice in fact, indicating that 
the defendant was actuated either by spite or ill-will against the 
plaintiff, or by indirect or improper motives, though these may 
he wholly unconnected with any uncliaritablc feeling against nny- 
liody. In order to enable them to arrive at a conclusion on the 
question, the jury have to lie told to take into consideration all 
the circumstances of the case and to form their own opinion upon 
them uninfluenced by any opinion of the Judge, unless that opinion 
accords with their own view. If, among the circumstances, it 
appears to the jury that there was no reasonable ground for the 
prosecution, they may well think, though by no means Isiund to 
do so, that it must have lieen dictated by some sinister motive 
on the part of the person who instituted it: Hicks v. Faulkner 
(1878), 8 Q.B.D. 167.

The duty of illustrating to the jury- the difference la-tween malice 
in law and malice in fact, a matter, as 1 have said, in itself difficult, 
becomes mon- difficult la-cause of the danger tliat, by extreme 
accuracy, one may succeed only in puzzling inaccurate minds. 
In a case to which, later on, I shall have occasion to n-fer, so 
eminent a Judge as Brett, M.R., admitted tliat in an action for 
malicious prosecution he found great difficulty in expressing him
self clearly ; and in the same case Bowen, L.J., said tliat to con
duct a complicated case of the kind to a general verdict would 
require both a very clear head and a very clear tongue. Since
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it is probably more true tonlay than it was 100 years ago, when 
Mansfield, C.J., said that it was utterly impossible for any Judge, 
whatever his learning or ability might tie, to decide at once rightly 
upon every point which comes before him at nisi prius, it is not 
at all surprising that so many actions of the kind either result 
in mistrials or end in a reference to a Court of Appeal for the 
rectification of errors committed at the trial.

One of the circumstances which Cox assigns as a reason for 
thinking that the plaintiff had probably received $100 too much, 
was the fact that he had heard that the plaintiff had said that 
he did not intend to work for the company because they would 
wrant to keep out of his wages the $100. As to this statement, 
the only evidence of what the plaintiff really did say is what he 
himself told the sheriff at the time of his arrest. He said to one 
person, James McMann, and to him only,
that he wouldn’t go to work for the company because he didn't want to be 
bothered by them for the reason that they had accused him of having received 
$100 more than was coming to him. Mr. Radcliffe had come to Tracadie 
and told that some of us (the company’s woodsmen) had got $100 over 
what was coming to him, and the reason that he did not go back to work 
for the company was, that they would be seeking to get this money back 
from him, although he knew he had not received it. This was in September, 
1913. He was not afraid at all, but had said this without reflection.

From this evidence it seems to me that the plaintiff's decision 
not to work for the company while some of their clerical staff 
harboured the idea that he had been overpaid in the spring of 
1913, was prompted by the belief that the company would be 
likely to bother him alxmt the money irrespective of the fact that 
he Himself 'knew he had not received it, a conjecture in which 
the sequel shewa the plaintiff to have been correct; and in tliat 
view of the case, what the plaintiff had said would be just as 
consistent with innocence as it would be with guilt. All the 
plaintiff wanted to secure himself against was the trouble which 
would lie likely to follow on the company’s suspicions; and, con
cluding tliat his strongest security would lie in not having any
thing more to do with them, he did not work for the company 
in the season of 1913-14, but, being a labouring man and having 
to earn a living somewhere, he secured employment in the United 
States. And the securing of employment in the United States, 
under the circumstances which I have mentioned, seems to have 
been accepted by Cox as some further evidence of the correct
ness of his suspicions.
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It seems to me that a prudent man would have been less 
precipitate than Cox appears to have been in issuing, against 8. C. 
a person whom he did not know, a bailable process for a claim Landry 

which, to say the most of it, was founded entirely upon suspicions, p^thuhst 
For reasons which, as I have already remarked, have not been Lvmbek Co. 

disclosed, Cox dismissed Brown from amongst those whom he âürTi. 

suspected. Apparently he accepted McMann’s bare statement 
that he had not received the missing money. Here the question 
naturally suggests itself why did not Cox pursue towards Landry 
a, course similar to the one which he had pursued in respect of 
Brown and McMann, and ask Landry, or ask his mother, to 
whom he had turned over his wages, whether he had in fact 
received from the office of the company a sum greater than the 
amount of his wages? While I do not want to do Cox even a 
seeming injustice, I feel constrained to say that to me the action 
lieare the ear-marks of one which was inspired by a desire to 
coerce into the payment of a sum of money, one who had never 
admitted his indebtedness, and one whom Cox himself was by 
no means sure had received the money. Upon a survey of the 
whole evidence, I think the jury were amply justified in coming 
to the conclusion that Cox had no reasonable ground for his 
belief that Landry was the man whom he had overpaid.

One of the chief reasons urged by the defendants at the trial 
and here against the plaintiff's claim, although it has been stated 
by counsel tluit that reason was not urged at the trial in the 
County Court, is that Cox had no authority to initiate proceedings 
in the name of the company; they deny that Cox was their 
agent; they deny that they sued out the writ. It is admitted 
that without special instructions Cox would have no authority 
to cause the arrest of the plaintiff at the suit of the defendants.
Such an act would not be within the scope of his general authority 
or the course of his employment. In his evidence Cox says that 
he thought he had the authority of Allx-rt E. Lousen, the treasuer 
and (in the absence of Angus McLean, the manager) acting 
manager of the company, to make the arrest, but at p. 84 of the 
report of the evidence he admits tliat he did not state to Lousen 
the nature of the action he was about to bring, and that he did 
not himself really know anything about it. McLean, the manager, 
and Lousen, both state positively and empliatieally that Cox had
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no authority whatever to cause the arrest of the plaintiff in the 
company’» name or on their la-half; that he liad no authority 
even to bring an action. The manager says he knew nothing 
about it until after the action liad la-on taken, and when he was 
told tliat action luul la-en taken in the company’s name he seriously 
objected to it; he questioned the matter very seriously and said 
it should not have la-en taken. Louxen says that when Cox 
asked him if it would la- all right for him to take action against 
Iamdiy, he told him he could do it on his own authority if he 
wanted to, but not in the name of the company; that it was 
purely a matter la-tween Cox and Landry.

The strength of this evidence, when contrasted with the weak
ness of Cox's own evidence upon the question of authority, should, 
I think, liave left it reasonably clear to anyone, although the 
jury seem to have been either unable or unwilling to answer the 
question submitted to them upon the point, that Cox hail really 
no authority to arrest the plaintiff or even to bring a civil action 
without arrest. If that be- so, then, obviously, the projier course 
for the company to liave pursued when they first la-came aware 
that the plaintiff had lieen arrested in their name on the initia
tive of one of their employees, for at that point their responsi
bility commences, was to have stopped the suit, paid the costs 
and tendered to the plaintiff some suitable reparation for the 
inconvenience to which he had lieen subjected. But they did 
not do that nor anything of the kind. What they did was to 
employ counsel, enter the cause for trial and prosecute to judg
ment a suit which they now claim was improperly and unauthori- 
tatively brought by one of their employees against the plaintiff. 
I entirely agree with the remarks of the learned trial Judge when, 
during the course of the trial, he said that it was a little late 
at that time of the day to raise the question of the absence of 
authority in Cox.

While there may lx- circumstances in which there may be 
good cause for the continuance of a prosecution the initiative of 
which was wrongful: Weston v. Hetman (1858), 27 L.J. Ex. 57; 
Moon v. Tourer» (1860), 8 C.B.N.8. 611, 141 E.R. 1306; it is 
clear that a malicious prosecution may consist in the wrongful 
continuance of proceedings already set on foot by another person. 
The defendants, considered apart from Cox, whom they now
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repudiate, never regarded the plaintiff as their debtor. They do 
not say and never have said that he owed them $100. It was 
to Cox they looked for the money. The manager told the head 
bookkeeper to charge the discrepancy in the cash to Cox, and 
told the bookkeeper and told Cox himself that the latter would 
have to pay it. It was charged accordingly, and, for aught we 
know to the contrary, the debt for which Dmdry was arrested 
may, at the time of the initiation of the proceedings, have lx»cn 
actually paid by Cox to the company. Whatever may have l>ecn 
Cox’s rights in regard to the recovery of the $100 which inad
vertently he had paid to someone, it is clear from the defendants’ 
own evidence that, so far as they were concerned, their continu
ance of the proceedings initiated by Cox must l>c considered 
wrongful, and for the wrongful perseverance in the suit they must 
shoulder the responsibility Omnis ratihabitio retrotrahitur et man
date) priori œquiiHtratur; and it is a general rule that ratification 
relates back to the time when the act ratified was done. With 
a full knowledge that an action had lx»en commenced, and the 
arrest of the plaintiff effected, for and in the name of the defend
ant company, there was such an unqualified adoption of those 
a priori unauthorized acts of Mr. Cox by the defendants’ con
tinuance of and persistence in the action, that the inference may 
properly be drawn that they intended to take upon themselves 
the responsibility for Cox’s acts: Marsh v. Joseph, [1897] 1 Ch. 
213, per Lord Russell, C.J., at 24(i. All the conditions laid down 
by Wright, J., in Firth v. Staines, [1897] 2 Q.B. 70, necessary to 
constitute a valid ratification appear to have been present here.

It was contended by counsel for the appellant that on the 
count for false arrest and imprisonment, notwithstanding the 
finding of the jury on the question of malice, the plaintiff is 
entitled to a verdict, because, it is argued, in an action for false 
arrest and imprisonment it is not necessary either to allege or 
prove malice. While, as a general proposition, that may be true 
enough, the rule has l)een too long settled in this Court now to 
break away from it, that where an arrest is made through the 
process of a Court having jurisdiction, as here, the plaintiff or 
prosecutor is liable only if he maliciously and without reasonable 
and probable cause puts the law in motion. It is otherwise where 
he interferes in the execution of the process: Hyram v. Johnston, 
29 N.B.R. 572; McDonough v. Telegraph Publishing Co. (1910),
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39 N.B.R. 515. Whether there was reasonable and probable 
cause for a prosecution or not, is a mixed question of law and fact, 
the province of the jury being to find the facts, unless admitted: 
Hilliar v. Dade (1898), 14 T.L.R. 534, including the inferences 
therefrom: Panton v. Williams (1841), 2 Q.B. 109, 114 E.R. 66; 
Taylor v. Wiliant (1831), 2 B. & Ad. 845,109 E.R. 1357; and that 
of the J udge to say whether such facts amount to reasonable and 
probable cause: Peck v. Peck, 35 N.B.R. 484. Reasonable cause 
has been said to be such as would operate upon the mind of a 
discreet man, and probable cause such as would operate upon the 
mind of a reasonable man: Broad v.Ham (1839), 5 Bing. N.C. 722, 
132 E.R. 1278. When all the evidence is l>efore the Court, every 
disputed fact and every disputed inference of fact is for the jury 
to decide upon, with this exception, that the final inference as to 
the presence or absence of reasonable and probable cause is to be 
drawn by the Judge alone: Archibald v. McLaren (1892), 21 Can. 
8.C.R. 588. He must accordingly make the jury find the facts 
and draw the subordinate inferences specially, or he must leave the 
whole case to them with a hypothetical direction that if they take 
such and such a view of the case, there is reasonable and probable 
cause, otherwise not. However numerous and complicated the 
facts may be, one or other of these courses has to be adopted: 
Lister v. Perryman (1870), L.R. 4 H.L. 521. Because it is im
possible to reduce to any definite rule the circumstances which will 
constitute it, reasonable and probable cause has usually been 
regarded as a mixed question of fact and law : Johnstone v. Sutton 
(1786), 1 T.R. 510, 99 E.R. 1225; Taylor v. Willans, supra; 
although in Hicks v. Faulkner (1878), 8 Q.B.D. 167, the Court 
says that the question of reasonable and probable cause is an 
inference of fact, and not of law as is sometimes erroneously sup
posed, and in Olsen v. Lantalum, 32 N.B.R. 526, where neither the 
trial Judge nor the jury found specifically upon the question of 
reasonable and probable cause, the Court themselves determined 
that question.

In practically withdrawing from the jury the evidence of 
Mersereau, which was in direct contradiction to that of Cox in 
regard to the manner in which the loss of the money had occurred, 
and the manner in which the loss had been discovered, I think the 
Judge’s course open to serious exception. He told the jury:—

I am inclined to take in its entirety and its completeness Cox’s state-
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ment in reference to that shortage against any contradiction made by any 
other witness, l>ecause it seems to me the books bear out what he has said.
It is true that in a general way the Judge told the jury that the 
facts were for them, and for them alone, notwithstanding any 
opinion he himself might have formed in regard to them, but I can 
scarcely think any general expression such as that would have the 
effect of neutralizing the result which the words which 1 have 
quoted in reference to the unimpeachability and conclusiveness of 
Cox’s evidence must have produced in the minds of the jury. In 
deciding upon questions 1, 2 and 4, the jury would have the right 
to look at the evidence of Mersereau, and attach to it such im
portance as they might think it merited; they would have the right 
to discard it if they wished, but that was their business and theirs 
alone: Milissich v. Lloyds (1877), 36 L.T.N.8.423.

While the jury have found as a fact that at the time he made 
the affidavit to hold the plaintiff to bail, Cox honestly believed 
that he had overpaid Landry $100, in answer to the second ques
tion they say that he had no reasonable grounds for such belief. 
The effect of this, it seems to me, is to leave both questions ans
wered in favour of the plaintiff, for it has l>een settled by numerous 
authorities that in an action of this kind honest belief in a state of 
facts without reasonable grounds for such belief avails a defendant 
nothing. That this is the view of the law entertained by the 
trial Judge is obvious enough, for in his charge he told the jury, 
and more tlian once during the course of the trial told both counsel 
and jury, that the question was not whether the plaintiff had the 
money, but whether Cox honestly believed he liad it, and liad 
reasonable grounds for so believing: Hicks v. Faulkner (1878), 
8 Q.B.D. 167, per Hawkins J., p. 171 ; Shrosberg v. Osmaslon (1877), 
37 L.T.N.S. 792, at p. 793; Quartz Hill Hold Mining Co. v. Eyre 
(1883), 11 Q.B.D. 674, per Brett, M.R., at p. 686; Mdiill v. Walton, 
15 O.R. 389; Hopper v. Clark, 40 N.B.R. 568, at p. 588; it is only 
right to say tliat the last named case was decided under the peculiar 
wording of a provincial statute.

In regard to the answer of the jury to question 4, there is this 
to be said. If Cox did not take reasonable care to inform himself 
of the true state of the case by a reasonable inquiry into and 
examination of all the available facts before causing the plaintiff’s 
arrest, then clearly there must lie a want of reasonable and proliable 
cause: Abrath v. North Eastern R. Co. (1883), 11 Q.B.D. 440, per
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Brvtt, M. H., at 451. In order to enable himself to determine the 
issue of reasonable and probable cause the Judge left certain 
subsidiary questions of fact to the jury. The jury, having ans
wered those questions, he could not on principle override their 
findings upon the very questions which he had expressly so left to 
them, but on the contrary would l>e bound by their findings: 
Shrosberg v. Osmaston (1877), 37 L.J.N.S. 792; Baker v.Kilpatrick, 
7 B.C.R. 127 and 150. And the jury, having found that although 
Cox honestly believed that he had overpaid the plaintiff $100, 
yet, that he had no reasonable grounds for such belief, and further, 
having found that he had not taken reasonable care to inform 
himself of all the available facts of the ease before causing the 
arrest of the plaintiff, it seems to me to Ik* impossible to say that 
('ox had reasonable and probable cause* for arresting the plaintiff. 
I think upon the findings of the jury, the issue of reasonable and 
probable cause must lx* determined in favour of the plaintiff: 
<). 40, r. 4.

In the modern reported judgments the older definitions of 
the term “malice” appear to lx* adhered to. “The term malice 
in this sort of action is not to lx* considered in the sense of spite or 
hatred against an indivudual, but of main« animus and as denoting 
that the party is actuated by improper and indirect motives,” 
per Parke, B., in Mitchell v. Jenkins (1833), 5 B. & Ad. 588, 595, 
110 E.H. 908; and Bailey, J., defined malice as “a wrongful act 
done intentionally without just cause or excuse”: Brvmage v. 
Prosser (1825) 4 B. & C. 247, 107 E.R. 1051. If the plaintiff can 
satisfy a jury either negatively, that the securing of the ends of 
justice was not the true motive of the defendants, or affirmatively 
that something else was, he proves his ease on the point. Mere 
absence of proper motive is generally evidenced by the absence 
of reasonable and probable cause. The jury are not bound, 
however, to Infer malice from unreasonableness: Haddrick v. 
Hestop (1848), 12 Q.B. 267,116 E.R. 869; and in considering what 
is reasonable they are not bound to take the ruling of the Judge. 
And since in the present action the jury had to pass upon the 
question of malice before the issue of reasonable and probable 
cause had lx»en determined by the Judge, if the solution of the 
question of malice depended solely upon the absence of reasonable 
and probable cause, it would be within their province to determine 
for themselves in the first instance whether there was a want of
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reasonable and probable cause. It is an anomalous state of things 
that there may lx1 two different and opposite findings in the same 
cause upon the question of probable cause—one by the jury and 
another by the Judge, but such at present is the law. Hicks v. 
Faulkner (1878), 8 Q.B.D. 1(>7.

Objection has l)een taken to the Judge's charge upon the question 
of malice, and the following passage of the charge is pointed to as 
containing an insufficient definition of the term:—“Was he (Cox) 
actuated by malice? By that I mean was the arrest caused by 
ill-feeling between him and Landry? Had he any Imd feeling 
against him, and did he simply make use of this legal machinery 
because of all that? That is what I mean by asking you if he was 
actuated by malice.” Had the Judge stopped there, the charge 
doubtless would have been open to very serious objection, because 
by confining his definition of malice to ill-feeling or bad feeling 
proceeding from Cox to the plaintiff, he would have excluded that 
malice which would be deducible from any indirect, improper, 
foreign or collateral motive, though these might lx* wholly uncon
nected with any malevolent or uncharitable feeling against any one. 
For under the authorities it appears to Ik1 clear that without any 
ill-feeling, bad fooling or grudge precluding from a defendant to a 
plaintiff, there may still exist the malice necessary to support an 
action of this kind. But later on, the Judge said:—

If his state of mind is such that he has made up his mind that he is, 
without care, going to start this machinery in motion for any other reason 
than an honest desire to get back the money, if he is going right straight 
ahead with what 1 have defined as ill-feeling, a grudge against Landry, or 
any bad feeling against him, then he is liable.
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It was said by Brett, M. R., in Abrath v. North Eastern It. Co., 
supra, p. 453, that

It is no misdirection not to tell the jury everything which might have 
been told them; there is no misdirection unless the Judge has told them 
something wrong, or unless what he has told them would make wrong that 
which he has left them to understand.
And in Prudential Asmrance Co. v. Edmonds (1877), 2 App. Cas. 
487, at 507, it is said by Blackburn, J.:—

When once it is established that a direction was not proper, either wrong 
in giving a wrong guide, or imperfect in not giving the right guide to the 
jury, when the facts were such as to make it the duty of the Judge to give 
a guide, we cannot enquire whether or no the verdict is right or wrong as 
having been against the weight of evidence or not, but, there having been 
an impro|K‘r direction, there must be a venire de novo.

Possibly by confining his definition of malice to ill-feeling,
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bail feeling, or a gruilge, in the earlier jiassage of the charge, 
anil to "any other reason than an honest desire to get liack the 
money," in the later, the charge lias been left open to the objection 
that by what the Judge told the jury he has left them to infer that 
he has covered the whole field of malice, outside of which they 
could not travel in order to discover whether or not the action had 
lieen brought maliciously. It is possible that by what he has told 
the jury, the Judge lias made wrong that which he left them to 
understand. It seems to me, and I say it with all resjiect, that the 
Judge might quits' properly have gone very much farther tlian 
he lias gone and explained the doctrine of malice more fully and 
illustrated it by some of the examples of malice, of which this case 
appears to me to possess several, and in regard to which the cliarge 
is silent.

If the determination of the appeal depended solely upon the 
objection to the Judge's charge, we might perforce lie obliged 
to subject it to a more minute analysis; but since, in my opinion, 
the appeal does not so depend, and tliat there does not exist any 
necessity for sending the case l»ck for a new trial, but that on the 
contrary we have liefore us all the materials necessary for finally 
determining the question in dispute, no useful purpose can be 
served by a prolongation of this branch of the discussion.

It is almost impossible to imagine a jury finding that the 
defendant believed in hi:i case, that he had not taken reasonable 
means to discover the truth, and that he had not been actuated 
by any “ indirect motive." And yet, that is what the jury here 
liave done. Whether the defentlants in continuing the proceedings 
in the County Court were actuated, not by a desire to benefit 
themselves, but by an indirect motive, namely, the desire to assist 
Cox in getting back the $100, would be evidence to go to the jury 
upon the question of malice : Quartz Hill Cold Mining Co v. Eyre 
(1883), 11 Q.B.D. 074, per Brett, M.R., at 687. In my opinion, 
the continuance of the proceedings by the defendants, when they 
liai! in fact never looked upon the plaintiff as their debtor, would 
be evidence of malice. It was admitted by counsel for defendant 
at the trial that at the time of the issuance of the capias, Cox 
was the man who was out the money, and that he was the only 
person interested in bringing the action. Now it does seem to me 
that if, in order to further Cox's personal interests, the defendants 
permitted the use of their names in a proceeding involving the

ll! !
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arrest and imprisonment of the plaintiff, and one in which they 
were themselves in no wise directly interested, that of itself would 
be malice against the plaintiff, because here, clearly, was an 
“indirect motive.”

Whether upon a proper charge, and by tliat I do not mean 
to say that the charge so far as it went was improper—but a 
charge so extended and amplified as to embrace that branch of 
malice which does not seem to me to have been sufficiently ex
plained and illustrated to the jury, tliat is that malice which would 
be deducible from any one of the instances to which 1 luive ad
verted, the jury would have found malice, no one, of course, can 
say. But that ujx>n such a charge as I luive suggested, they ought 
under the evidence to have found malice, I luive not the least 
doubt.

Being satisfied that the findings of the Judge upon the issue 
of reasonable and probable cause- cannot stand, and tliat that 
issue must be determined in favour of the plaintiff, and that the 
malice necessary to support the action was clearly shewn and 
proved—and I would go so far as to say admitted—at the trial, 
I would allow the application, set aside the verdict entered for the 
defendants at the trial, and enter a verdict and judgment in favour 
of the plaintiff for the sum of $250, with costs here and in the 
Court below: O. 58, r. 4.

McLeod, C. J., agreed with Grimmer, J.
Application refused.

N. B.
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PÉPIN y. SAVIGNAC.

Quebec Court of Review, Archibald, A.C.J., McDougall and Tellier, JJ.
October t8, 1916.

Vendor and purchaser (| II—30)—Vendor’s remedies—Forfeiture- 
Waiver—Specific performance—Prête-nom.

A condition in an agreement of sale whereby the vendor is to become 
entitled to the property and payments thereon in case of the purchaser’s 
default, and the agreement is thereupon to become null, is one for the 
benefit of the vendor, who may waive the condition, and sue u|H>n the 
contract for the balance of the purchase price; the purchaser, having 
entered into the agreement in his own name, cannot, to esca|>e jiersonal 
liability, set up that he was merely a prête-nom or acting for another.

Appeal from the judgment of the Superior Court, Green- Statement, 

sheilds, J. Affirmed.
On July 12, 1912, the plaintiff sold to the defendant Savignac 

a ; iece of land situated at Saint-Leonard-de-Port-Maurice for 
$34,000. The same day Savignac resold the land in question to
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the defendant Cation; and the latter on January 2, 1913, reded 
to the defendant Dulwird the half of the land. These two last 
pureliasers assumed the conditions of the first sale.

The plaintiff prosecuted these three del/tors jointly and sever
ally, in proportion to their obligation for the sum of $0,944.20, in 
virtue of this deed of sale.

The defendants Catton and Duliord contested the action for 
the two following reasons: 1. To the end that, they have not made 
their payments mentioned in the deed of side, and finally to give 
effect to the clause dealing with the rescission of the contract, and 
since the falling due of these payments, the act has liecome null, 
and the plaintiff re-entered ipso facto into the ixissession of the 
estate. 2. The plaintiff could not furnish gisxl titles to the defend
ants.

The defendant Savignac has invoked the same grounds and 
has added that to the knowledge of the plaintiff he was only a 
pretr-nom of the two other defendants, had no interest in this 
transaction, and claimed no profit from it.

The Sujierior Court has rejected the defence, and has con
demned the defendants to pay the amount claimed on the follow
ing grounds :

Considering that the deed of sale of July 12, 1913, is a deed of 
sale direct to the defendant Savignac, ami does not disclose that 
he is aiding for any one other than himself, and the obligations 
to pay assumed under the deed were the personal obligations of 
the said defendant, Savignac, and he by said deed liecame the 
owner of the said property and proceeded to deal with it as his 
property;

Seeing art. 1541 and 1542, C.C.;
Considering that the unpaid vendor of an immoveable has the 

light to sue for the execution of a contract or for its cancellation, 
at his option, and that the demand for the enforcement of the con
tract does not exclude the action to cancel, but the action to camel 
the contract excludes the action for specific performance;

Considering that the defendant, the purchaser of the said 
property, cannot by mere refusal or neglect to fulfil any of the 
obligations assumed by him under said deed, bring alwut the 
cancellation of the said demi, and thereby relieve himself from the 
obligations by him assumed;
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Considering that the clause or stipulation in said deed invoked 
by the defendant is a stipulation in favour of the plaintiff, the 
seller, ami not in favour of the defendant, tlie buyer;

Considering that then1 is due to the plaintiff by the defendant, 
in virtue of said deed, the sum of $5,944.20;

Doth dismiss the suid plea;
Proceeding to adjudicate u|»on tlie issues between the pluintiff 

and the defendants, Catton and I)u!x>r<l;
Considering the obligation of the defendants was to pay the 

purchase price of the said property;
Considering the defendants cannot designedly refuse and 

neglect to carry out their obligations under said deed, and thereby 
be relie veil from such obligations;

Considering tluit although the plaintiff might avail himself of 
the clause invoked by the said defendants, he, the plaintiff, never
theless, lias the right to enforce the said contract in the manner and 
form he seeks its enforcement by the present action;

Considering tliat there is due by the defendant Catton the sum 
of $5,944.20, and by the defendant Dultord one-half said amount, 
to wit: the sum of $2,972.10;

Doth dismiss the suid plea, etc.
Geoffrion, Geoffrion A Cusson, for plaintiff.
Maclennan, Howard A Aylmer, for defendant.
Archibald, A.C.J.:—This is an action by which the plaintiff 

seeks to recover the sum of $5,944.20 as part of the price of sale 
of a certain property sold by the plaintiff to the defendant Savignac 
and by the latter to the other defendants.

Savignac pleads that he was only a prête-mmi, to the knowledge 
of the plaintiff, and tliat he is not resixinsible. Savignac also 
pleads, and both of the others plead, that the deed contained a 
condition that in the event of non-payment of any instalment of 
price for a space of thirty days after it liecame due, the deed 
should be alisolutely null and set aside and the property should 
immediately revert to the plaintiff; that that condition did arise* 
and that, therefore, the deed had been null and the plaintiff could 
not proceed to collect further sums of money «lue under the deed.

The plaintiff replies that this clause was entirely for his tienefit 
and he only could take advantage of it, and that he had the option 
to demand the fulfilment of their contracts on the part of the
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defendants and to renounce the lienefit of the clause in question, 
which he did.

Although I had occasion immediately liefore the vacation this 
year to study thoroughly this point in the case of HaUro \. Gray, 
33 D.L.R. 140, 50 Que. 8.C. 350, I have again looked over the 
matter and 1 see no reason to dc|iart from the decision then arrived 
at. It seems to me there arc indications in the clause itself which 
iwint strongly towards the opinion that the clause was intemied 
for the lienefit of the plaintiff. The expression "without mise en 
demeure or summation” would lie of no application to the defend
ant. It is impossible to regard that expression as equivalent to a 
mere notice to lie given by the defenilant to the plaintiff of his 
intention not to proceed with his |>aytnpnts under the purchase.

I am, therefore, to confirm the judgment rendered in this case.
Telliih, J.:—The main question, we might almost say the 

sole question, disputed in this case is whether the following 
stipulation of a deed of sale legally affects the tenus of tlie con
tract, independent of the desire and even against the will of the 
seller, in the case where the purchaser failed to pay what he 
should have.

The failure of payment by the present purchaser or his representatives 
of all payments in capital or interest after thirty days of their falling dut- shall 
have the effect of cancelling the present deed of sale without cost in arrears 
and the present vendor shall then recover the estate without being compelled 
to remit to the purchaser any payments previously made, whieh payments 
shall remain ns liquidated damages.

This stipulation is in a deed of sale which the plaintiff has 
agreed to with the defendant, in the presence of Mr. Coderre, 
lawyer at Montreal, July 12, 1912, anil which forms the liasis of 
this action. By this contract the plaintiff sold to defendant 
Savignae a piece of land situated at Saint-leonard-de-Port- 
Mauricc for the price of 150,1X10, payable as follows. 1. $10,000 
cash. 2. $O,0tX) to the delegates indicated in the contract. 
3. $34,000 to the seller to be paid in the following manner: (a) 
$10,000 in one year: (b) $24,000 in equal annual payments, and 
consecutive payments of $4,000 each, the first payment to liegin 
in the second year of the contract with interest at 5% payable 
annually. It is in consequence of these provisions that one finds 
in the contract the clause aliovc quoted, the point of dispute 
between the parties.

Is Savignae a prtle-mml Is Savignae the defendant acting
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as an intermediary or jrrHr-nnm in the deed of sale on which he is 
sued? Naturally he had to prove it, since the contract on its face 
gave evidence to the contrary. The parties and witnesses have 
been examined on the subject. After having examined the evi
dence and all the briefs, it is impossible for us to conclude that 
Savignac was acting as u jjrtle-nom or mandatory.

This question moreover adds very little practical interest to 
the dispute since Savignac had acted for himself or for others, 
he ought in the second case to lie held personally responsible in 
view of the fact that he had contracted in his own personal name. 
As a matter of fart the mandatory who negotiates in his own name 
is jiersonally under obligation to a third party with whom he has 
contracted, according to art. 1710 of the Civil Code.

2. Is it true that the contract was closed and the sale legally 
fixed by the one action, that the purchaser has failed to pay the 
interest due on July 12, 11114, and the payment due on July 12, 
1915? The Court of the first instance took the side of the negative, 
and we are of the opinion tliat it had reason to do so. The stipu
lation that the defendants are invoking in their favour is nothing 
less than the binding contract the rules of which we found in Civil 
Code (15311 rt seq.). This stipulation gives an authority to the 
vendor, but not to the purchaser. The vendor alone can take 
advantage of it, la-cause it is in his interest and for his safety that 
it is in the contract. He has the right to choose whether he will 
take back his property or demand the price for which it was sold. 
If he chooses to dissolve the contract, according to 1541, he loses 
his right to recover his selling price; but if he prosecutes for pay
ment, art. 1542 still preserves for him the right of the dissolution 
of the contract, so long as it is not paid. The purchaser lias not 
the power of choosing; nothing in the law allows him to make 
terms, or aup)awitiona. His sole alternative is payment. Nothing 
is more natural than that, since he is alwolutely and uncondi
tionally obliged to pay. Art. 1538 allows him to ]»>• so long us 
the decision of the dissolution has not liecn pronounced. That is 
our common law on this subject, that is to say, that which has 
taken place in the absence of a contrary agreement.

Doubtless it is always lawful to condescend to the common 
law by specific agreements, provided that they are not contrary 
to the public order, or to good morals (C. Civ. 13). Thus there
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should haw l>een nothing illegal in the act of stipulation. except 
C. R. that the absolute j>ower of choosing shall belong to the purchaser 
PâpiN rather than to the vendor. All that depends on the will of the 

Savig.nac P61**'08 a,M* if ’8 simply this will with which the «(‘arching into the
---- agreement is concerned. Every time this will is not expressed

one must adliere to the common law and the authority of choosing 
between the agreement of the sale, and the price lielonging to 
the xendor.

In spite of these agreements one may ask, however, if it is 
|H>ssible to conceive of a resolutive clause where the authority of 
the choosing of the covenant of sale and jmymcnt of the deed of 
sale should In*long comoirrently to the vendor and the purchaser. 
As a matter of fact, what would the i>ower of a vendor become if 
the purchaser wished to choose himself, and vice-versa what would 
the purchaser's power 1m* after the vendor hud made his choice?

A law is not a law if it cannot lie imposed, and recognized, 
that is to say if it has one correlative obligation. One could 
scarcely perceive of a clause in virtue of which a vendor should 
liave a right to the price, and the purchaser to the agreement of 
sale. The right of one may necessarily lie sulwrdinated to the 
right of the other; they cannot exist simultaneously and con
currently.

Doubtless the deed of sale may very well depend on one con
dition either for its formation or agreement ; but the condition it 
seems to us can nexer depend Ixith on the free will of the vendor 
and purchaser; one or the other must, according to reason, lie 
restricted, otherwise* there would lie no agreement, and a legal 
restriction would lie found wanting. In every case the clause 
which we have at present lie fore us does not detract from the 
common law, except in that which exempts the creditor from the 
formality of capital in arrears. Outside of this exception, it is 
subject to all tlie rules of binding peace such as are found in the 
Civil Code (arts. 1530 to 1544). Thus the dissolution of the con
tract has not taken place legally in virtue of our clause the parties 
not having been stipulated. It ought, then, to lie legally demanded 
according to the rule of common law. But who ought to demand 
it? Obviously the xendor, since that is the course of common law.

Moreover, one glance at this clause suffices to convince us 
that it only gives authority to the vendor. Let us see for our-
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selves. The default of payment by the present purehaser or his 
representatives of all payments in capital or in interest in 30 days 
of their falling due shall have the effect of repealing the1 2 present 
agreement of side without cost in arrears, and the present vendor 
shall then recover the immoveable. Is there anything therein 
which can lead one to understand or imagine that it is the pur
chaser that one is seeking to protect? Is |M>wcr or authority con
ferred on him? Moreover, il would not In* the least bit strange to 
find in a deed of sale a clause permitting a purchaser to acquire 
the right to lilierate himself from his obligations by the sole action 
of default; that is to say by his fault. There is nothing conditional 
in the obligation except that the defendant Savignac had con
tracted with the apiK'liant in the deed of sale of July 12, 1912; 
it is an obligation pure and simple, to pay the price agreed upon.

One thing is conditional in this contract : it is the right to ask 
for rescission of the sale if the purchaser defaults in the payment 
of the price. But as this authority l>elongs to him, he is free to 
use it or not as he may choose. So long as he does not choose to 
dissolve the sale his debtor Savignac shall remain absolutely and 
unconditionally bound towards him. The npixdlunt had then the 
right to sue the defendant Savignac, which he did, ami the Court 
in the first instance was right in maintaining his suit. Halero v. 
(irny, 33 D.L.R. 140, 50 Que. S.C. 350.

The two other defendants from this point of view are in the 
same situation as the defendant Savignac and the suit is equally 
well justified against them. Consequently this Court is unani
mously of opinion that the judgment appealed from ought to lie 
affirmed with costs. Appeal dismiseed.

WODBHOUSE INVIGORATOR LIMITED ▼. IDEAL STOCK AND 
POULTRY FOOD Co.

Ontario Su/mtnr Court, Meredith, C.J.O., Maclaren, Mayer, Hudgins and 
Ferguton, JJ.A. A)tril 3, 1917.

1. TRADENAME <1 I—9)—P AMI NO OFF—INTENT.
Representing products to Is» "just as good as another's.” “practically 

the same except one ingredient,” or “better than” the other’s, does not 
constitute a "passing off.”

(Sec annotations, 2 D.L.R. 380, 31 D.L.R. 002.1
2. Principal and auent (| II C—20)—Liability for agent’s misrepre

sentations—Travelling SALESMAN.
A false representation by a travelling salesman, that a certain com

pany had gone out of business, and that his employer hail taken it over, 
made in the course of his employment, thereby inducing a purchaser to 
buy his goods, the principal retaining the benefit, is an actionable wrong 
which entitles the company to damages occasioned thereby.

46—35 D.L.R.

QUE.

C. R.

Savignac.

ONT.

8. C.



722

ONT,

8.C.
WoDEHOVSE
Invioohatok

Limited
t.

Ideal 
Stock and 

PoULTBY 
Food Co,

Ststemeot.

Bod»™. I.A.,

Dominion Law Reports. (35 D.L.R.

3. Partnership (| VI—27)—Retiring partner in same business—Trade
SPA'RETS.

A partner who eells out his interest may engage in the same Inisineas 
as that of the firm and use the usual methoua of doing that husim-sa, 
even though that involves tlie use of ! 1,1- knowledge aeijuired as a partner, 
providing he does not use the identical process or formula of the part
nership.

Appeal by defendant from the judgment of Falconbridge, 
C.J.K.B., in an action for an injunction rc draining the defendant 
from representing that the stock, food, and products of his manufac
ture were the manufacture of the plaintiff company, and from using 
the formula and secrets of the plaintiff company, and for damages. 
The real defendant was one J. J. Hobson, who carried on business 
under the name of Ideal Stock and Poultry Food Company. 
Varied.

The judgment appealed from is as follows:—
Falconbridge, C.J.K.B.:—The plaintiff company has, in my 

opinion, proved its case as to the allegations contained in both 
paragraphs 5 and 6 of the statement of claim.,

Pringle, the person named in answer to the defendant's demand 
of particulars—salesman and agent of the defendant—was said 
to have been in court. The defendant did not call Pringle to 
contradict the statement of the plaintiff company’s witnesses, 
nor to speak of the extent or limitations of his own agency.

There will lie an injunction in terms of the prayer of the 
statement of claim, and a reference to the Master at Hamilton 
ns to damages, with costs. Further directions and sulwequent 
costs reserved until after the Master shall have made his report.

The plaintiff company will have leavo to amend the statement 
of claim as to any matter covered by the evidence.

Lynch-Staunlon, K.C., and J. M. Telford, for the appellant; 
Wathinglon, K.C., and Could, K.C., for the plaintiff com
pany, respondent.

The judgment of the Court was read by 
Hodoins.J.A.:—This was argued liefore us by the appellant as 

a passing-off case. Although no contention was made by the 
respondent at the trial in regard to passing-off, as appears by the 
argument appended to the transcript of evidence, nor liefore us, 
the appellant was justified in treating it as ho did, as the judg
ment enjoins him from n-presenting that his products are the 
respondent’s manufacture. No case was made out, on the evi
dence, for this relief.
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" The liasis of a passing-off action lieing a false representation 
by the defendant, it must I» proved in each case as a fact that the 
false representation was made:” per Lord Parker of Wadding- 
ton in the House of Lords in Spalding v. Carnage Limited (1915), 
32 R.P.C. 273, at p. 284. And in a former jiassage in the judg
ment he defines the false representation thus (p. 283): “Nobody 
has any right to represent his goods as the goods of somebody 
else."

In none of the throe instances deposed to, was any one de
ceived by the “get-up;" and, when the articles are examined and 
those things common to all such articles in this trade are excluded, 
there remains a difference in the colour of the product, in the print
ed matter, and in the receptacle, leaving practically nothing to 
support any deception or to suggest intent in tliat direction. Nor 
was any damage proved. Of the three buyers approached, one 
gave an order, but with knowledge that he was not getting the 
respondent's goods, one declined to buy, and the last une cancelled 
his order immediately.

There was no "passing-off" in fact: tho commendation was, 
that the goods were "just as good,” "practically the same except 
one ingredient," or "lietter than" the respondent’s—statements 
which do not transcend what is allowable under the authorities. 
See White v. Mellin, [1895) AX'. 154; Hubbuck X Sons Limited v. 
Wilkinson Heytrood X Clark Limited, [I899| 1 Q.H. 86; Cundy v, 
LermU and Pike (1908), 99 L.T.R. 273.

Turning now to the two claims stated and argued by the res
pondent at tho trial, these are, that the appellant should lie res
trained from representing that the re*|K>ndont had gone out of 
business and that the appellant had taken it over, and from using 
the formulai and trade secrets of the respondent.

Tho representation is proved to have lieen made by Pringle, 
the appellant's traveller, in this way: to Smith, that the res
pondent had sold out; to Parka, that the ap|*illant had taken 
over the business of the respondent; and to Martin, that the 
respondent was out of business. The appellant's answer is, that 
those representations were not authorised by him, and were not 
within the scope of the traveller’s authority, that they were 
promptly disavowed and the traveller dismissed, and tliat they 
caused no damage to the respondent. The only possible damage
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arista out of tho Smith order, which, however, was given after an 
explanation that the appellant’* feed was just as good as the res- 
pondent's, except for on<‘ ingredient. The loss to the rcs]X)ndcnt 
on this order would only bo the 115 pounds which he gave Smith 
when the apjiellant’s feed was ivtumcd, worth $5.75, and the 
profit on the remaining 85 ixiunds, say $2.25. If the répondent 
can recover, its damages should lie limited to that amount.

The misreprc*#entation complained of is an actionable one, 
provided damage is proved: White v. Mellin, [1895] A.C. 154. 
It is similar in effect to tluit on which the plaintiff succeeded in 
Ratcliffc v. Evans, [1892] 2 Q.B. 524. As Smith said he was just 
out of chickon-fei'd, it is reasonable to infer tliat, had this repre
sentation not l>oon made, he would have sent the respondent an 
order for it. Instead, the appellant got one for something “just 
as good.” Part of the inducement for the contract was this 
statement that the respondent had sold out, producing tin» im
pression that no more goods could lie got from it. This was false, 
and was material to the inducement which brought a!>out the 
contract, within the cases of Cordon v. Street, [1899] 2 Q.R. 641, 
and Page and Jacques v. Clark (1914), 31 O.L.R. 94, 19 D.L.R. 
530. It lining judicially established that this representation was 
actually made, the traveller’s antecedent denial, when questioned 
by the appellant, Imcomes immaterial. Nor was the traveller 
called to deny that he used this inducement. The extent of an 
agent's authority swims now to be determined by asking, as did 
Baron Martin in his dissenting judgment in Cdell v. Atherton 
(1861), 7 H. &. N. 172, 198, “Was his (the agent’s) situation such 
as to bring the representation he made within the scope of his 
authority?” And the view of Mr. Justice W’ille# in Barwick v. 
English Joint Stock Bank (1867), L.R. 2 Ex. 259, was approved 
by tin» Judicial Committee in Mackay v. Commercial Bank of New 
Brunswick (1874), L.R. 5 P.C. 394, that, if the principal has put 
the agent in his place to do that class of acts, ho must lx? answer
able for the manner in which that agent lias conducted himself 
in doing the business which it was the act of his master to place 
him in.

In this case, the misrepresentation cor plained of was made 
in the course of the agent’s employment, in the situation in which 
he was placed by his employer, and was part of the inducement
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which caused the contract to be made. It caused damage, though 
to only a small extent, and the principal retained the benefit he 
received under it. I think it affords a cause of action, and that 
the respondent should recover the damages it suffered thereby. 
See Hefuge Assurance Co. Limited v. KeUlemll, [19091 A.C. 243.

The remaining complaint is that the api>ellant is using the 
formula? and secrets of the respondent.

The word “formula” dots not ap]>ear in the “Commercial 
Stuffs Act, 1909,” 8 & 9 Edw. VII. ch. 15 (D.) It has been used 
in this case as describing a list of the different quantities of the 
“material of which the food is composed” (sec. 0 (e) ), which, 
though required to 1m? filed in the Department of Agriculture, is 
for its own information and not for publication.
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It is nut a aren't to any one in a business manufacturing and 
putting up these feeds, lx-causo in mixing it ia ni-eeeaary for 
eaeh employee, partner, or other |H-rson engaged then-in, to know 
the proper pro]x>rtiona. What ia here objected to ia, that these 
particular formula1 were in uae by the partnership in which the 
n'spundent’s predecessor and the ap]>ellunt wero members, and 
that the latter, Irnving sold out his internat therein, ia disabled 
from using his knowledge as such partner.

The appellant a<lmits that as a partner he knew the formula! 
and had them in his head. But that he did not and does not uae 
the identical formula1 ia ostahlislx-d by his evidence, in which 
8(1 per cent, of the ingredients and their relative pro)xirtions arc 
mentioned. And there is no other evidence upon the point. 
For instance, in one of the respondent1» formula- there- ia cotton
seed meal, 40 per cent., whereas the ap|x<llant uses only a small 
proportion; there ia oil-cake seed and mustard-bran, which the 
ap|x-llant docs not uae, and so on. The difference lx-tween the 
formula- used by the respondent ami the ap|a-llant is, that in one 
case- there are five ingredients used by tin- appellant which are 
not in the respondent's, and the projKirtions differ, while in the 
other the ingredients are the- same except that the ap|>eilant omits 
black antimony. The proportions an- not compared. There 
aeema no escape from the position that if, under these circum
stances, a former partner ran Ik* rest raines 1 from using the same 
ingredients or some of them, though differently compounded, he 
practically cannot use them at all; so that not only is he pre-
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vented from imitating the respondent, but must exclude from his 
business of manufacturing food-stuffs the compounding of such 
ordinary articles as corn-meal, flour, sulphur, flax-meal, etc. I 
do not understand that where, as here, it is conceded that the 
selling-out partner may embark in the same business as that of 
the former iiartnership, he is deluuTed from the use of the usual 
methods of doing that business, even though that involves the use 
of the knowlwigc acquired as a partner.

The respondent puts it in two ways: (1) that the ap]>ellant 
occupied a confidential position when he acquired knowledge of 
the formula*; and (2) that he sold out whatever rights he had in 
them, and cannot derogate from his grant.

A partner having sold out is subject to defined disabilities 
only. These are, that he must not suggest that his connection 
with the other partner or partners still exists, or that they have 
ceased to carry on business and he is their successor, nor must he 
solicit old customers where ho has sold the goodwill. He does not 
ap{)ear to be in the position of a servant or other person employed 
confidentially, as in Lean v. Huston (1885), 8 O.R. 521.

Indeed, when a secret process becomes the property of a 
partnership, knowledge of it may lie rightly claimed by each 
partner, and the very fact that it may become an asset of the 
partnership which may be sold or assigned shews that each part
ner’s interest in it is property, and that he acquires that interest 
not in confidence but as of right. The two positions contended 
for are inconsistent ; for, if the outgoing jwrtner grants his interest 
in the process, he parts with that which he owns and has a good 
title to, and any sulwcqucnt objection to his interference with it 
must rest on a property-right, and not upon betrayed confidence 
or breach of a fiduciary duty. What is stated by Turner, V.-C., 
in Morison v. Moat (1851), 9 Hare 241, at p. 2G2, and by I-ord 
Justice Lord Cranw’orth in appeal (1852), 21 LJ.Ch. 248, at p. 294, 
while not necessary for the decision, which was founded on viola
tion of confidential relationship and of contract, is valuable in this 
connection as shewing what the result would have been if the 
defendant’s story had been accepted, namely, that he acquired 
his knowledge only when he was an actual partner in the business.

It may be noted that during the argument in Amber Site and 
Chemical Co. Limited v. Mcnzel, [1913] 2 Ch. 239, at p. 241, it
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was pointed out that in Kerr on Injunctions the passage in the 
second edition, “Parties, however, in ]K)88C8sion of a trade secret 
who take a man into partnership, or into their employment, 
without making any stipulation as to the trade secret, ami permit 
him to acquire a full knowledge of the secret, will Ixt considered 
to have waived their right to preserve the secret for their separate 
benefit,” was modified in the later editions by omitting the words 
“or into their employment. ” This statement is based on Morison 
v. Moat (ante).

The argument that the appellant by his action is derogating 
from his grant depends for its basis on the fact that he is using 
in competition that which was the subject of the sale. I think 
this foundation of fact is lacking hero; nor do I think that, if only 
the proportions are different, it can lx; argued that the substance 
of the respondent's combination, ns that term is understood in 
patent eases, has been appropriated by the apixdlant. So to hold 
would result, as I have said, in excluding the appellant from any 
animal feed business altogether.

The result is, that the appeal should lx> allowed in part; the 
judgment set aside; and in place thereof there should be entered 
judgment for the respondent for damages $8, with costs on the 
Division Court scale. Rule 649* should operate, a# the respondent 
began his action on the 25th April, 1910, six months after the 
event and after the appellant's disclaimer, ami the dismissal of 
his offending traveller. The appellant practically took the course 
suggested as the proper one by Cozens-Hardy, M.R., in Havana 
Cigar and Tobacco Factories Limited v. Tiffin Limited (1905), 20 
R.P.C. 473, at p. 478. There was ample opixirtunity to ascertain 
the exact extent of the sidesman's representations, and therefore 
no excuse for owning the case as a passing-off case, as the res
pondent did according to the learned trial Judge, nor for charging 
that the apixdlant was doing wrong in the conduct of his business 
to the extent hero put forward.

As, however, the appellant dot's not wholly succeed, there 
should be no costs of appeal.

Appeal allou'ed in jnirt.

•Rule 64» allow* the defendant certain cost* where an action of the pro
per com|ietencc of a Division Court i* brought in the Supreme Court.

ONT.

8.C.

WnDEHouee
IWKiOKATOa

Limited

Stock and 

Food Co.
Hodgies. J A.



728 Dominion Law Kei'orth. [35 D.LJI.

Statement.

VICTORIA DOMINION THEATRE Co. v. DOMINION EXPRESS Co.
British Columbia Court of A ppeal, Macdonald, C.J.A., Martin, Colli her and 

McChUli/m, JJ.A. December 18, 1916.
Carrierh ($ III I)—420)—Liability for delay—Moving picture films.

A earner in the habit of receiving moving picture films, to lx* delivered 
for their exhibition on a certain date, is liable to the ship|N>r for the loss 
occasioned by a delay in the delivery until after that date.

Appeal by defendant from the judgment of Mclnncs, Co. J., 
of Septemlier 28, 1916, in the plaintiff's favour for $194 damages, 
owing to delay in delivering films that were sent through the 
defemlant company from Vancouver to Victoria. The films were 
delivered to the defendant company in Vancouver for shipment to 
Victoria on Saturday, June 7, 1916, it being the intention of the 
plaintiff company to use the films at the theatre in Victoria on 
following Monday. A mistake was made by the defendant’s 
officials, and the films were sent east on the Canadian Pacific 
Railway. The parcel was stopped in transit and sent back, arriv
ing in Victoria one day late.

Armour, for np|>cllant ; Sir C. H. Tupper, K.C., for respondent. 
Macdonald, C.J.A.:—The question to Ik* decided is, whether 

or not the contracting parties could reasonably Ik* held to have 
had in contemplation the loss in question. Nothing was said by 
the shipper with respect to the matter of promptness of delivery, 
but when one looks at all the circumstances of the ease, the busi
ness lietween the parties extending over three years, and the nature 
of the busniess conducted by the plaintiff here and in Victoria, I 
am unable to say the trial Judge drew an unreasonable inference 
from these facts and circumstances when he came to the con
clusion that the defendant must have had in contemplation the 
fact that these films were to Ik* used on Monday. For 3 years the 
plaintiff had been going to the Express Company with films after 
11 o’clock on Wednewlay and Saturday nights, after the theatre 
closed, and shipping them to a theatre in Victoria on the same 
circuit. I think any reasonable man would draw the inference from 
that that them* films were required at the theatre in Victoria on 
Thursdays and Mondays. Why this very careful practice of send
ing the films on Wednesday night after 11 and Sat unlay night 
after 11, unless that was the purpose? 1 think the Judge was not 
wnmg in drawing that inference, and we ought not to disturb the 
judgment.
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Martin, J.A.:—The case of Jameson v. Midland 11. Co. (1884), 
50 L.T. 420, in which it has hccn said by Mathew, J., with his 
usual clearness, if I may lx* allowed to say so, is in point :

It is said that then* w.is no evident» of knowledge on the part of 
the defendants that the goods were being sent .... to a particular 
destination for a particular purpose.

That is the crux of the matter, “to a particular destination for 
a particular purjiose. ” I am of the opinion there was sufficient 
evidence Indore the trial Judge to come to the conclusion—as 
Mellor, J., says in Simpson v. London and N. W\ 11. Co. (1870), 
1 Q.B.D. 274 at 278—to come to a conclusion on the facts of the 
case, as a juryman. Therefore, the fact they were needed at a 
particular place for a particular purçiose has been sufficiently 
established.

As regards the general proposition advanced by Mr. Armour, 
companies cannot lx* held liable for damages for failure, under 
ordinary circumstances, to deliver a casual consignment, without 
|>articulars of the transaction lx*ing brought home, I agree with 
him. It cannot, I think, reasonably lx* said it is necessary for 
express companies to forward by the next train or boat every con
signment or parcel that is handed to them. There are, for example, 
three boats sailing daily for Victoria from Vancouver in the sum
mer months. ('an it lx* said the Express ( 'ontpany has to make up 
its shipments three times a day to catch each lx>at? I do not 
think so. If they send them over once a day it would lx* reasonable 
dos]Mitch, as referred to in one of the cases. I am of the opinion, 
therefore, there was sufficient evidence to warrant the trial Judge 
in reaching the conclusion la* did.

Gallihkr, J.A.:—I agree.
MvPiiilliph, J.A.:—I am of opinion the trial Judge in the 

Court below must Ik* sustained. In so doing, I must say the evi
dence in itself is not very conclusive, yet 1 think there was sufficient 
evidence.

With respect to the contract : I think the contract can not 
lx* objected to upon the ground taken—that it was not estab
lished that it had the approval of the Railway Board; the plain
tiff put in the contract. I am not satisfied that it is necessary to 
establish that the contract was approved by the Board. But with 
regard to clause 3 of the contract, I am of opinion that the liability 
provided against is the liability for the value of the article. If the
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company intends to cover damages, such as have been sued for 
here, special damages arising out of what may lie said to be within 
contemplation of the parties—clause 3 does not include that 
liability, and that is the liability which lias been sued for here, 
and for which judgment has been given for the plaintiff.

In respect to express companies, generally—and in regard to 
this company in particular—it is a matter of common knowledge 
that the Dominion Express Co. enjoys in Canada peculiar privi
leges, very extensive and very great. The public are, to a very 
large extent, in the hands of the company for express business. 
I think it can lie said that the Dominion Express Co., as well as 
others, should exercise the very highest degree of expedition in 
carrying on their business. I would expect that the Courts would, 
at all times, hold them to expedition in the completes! sense ; that 
is, an express company must at once forward the article entrusted 
to it, tliat is to say, at the very first available moment of trans
portation. If it were not so, it seems to me all advantage of such 
carriage would be lost. Safety is one thing in dealing with express 
companies, but expedition is just as necessary. Suppose one were 
leaving the City of Vancouver, atxiut to do important business in 
the City of Montreal, and expressed certain valuable documents 
which were absolutely essential to be gone into when arriving in 
Montreal. Would it be permitted to the express company to 
neglect to pursue their obvious duty of expedition and not 
send the parcel forward upon the first train passing out of 
Vancouver? If they failed to make the first connection, in my 
opinion, they failed in performing their contract. The question is, 
were the damages reasonably within the contemplation of the 
parties? No case has been made out for a reversal of the judgment.

Appeal dismissed.

PARISH OF ST. LAZARE v. BILODEAU.
Quebec King’s Bench, Sir Horace Archambeault, C.J., Lavergne, Cross, Carroll 

and Pelletier, JJ. November IS, 1916.

Elections (§ III—80)—Disqualification of candidate—Taxes—Filling 
vacancy.

One who owes for school or municipal taxes at the time of his election 
as a municipal councillor is thereby incapacitated (in Quebec) from 
holding that office, and the council may thereupon proceed to have the 
office declared vacant, and to fill the vacancy accordingly.

Appeal from the judgment of Dor ion, J., Superior Court of 
the District of Quebec, 50 Que. S.C. 37. Reversed.
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Geliy & Dion, for appellant ; Gagné & Gagné, for respondent.
Archambeault, C.J.:—The action is one to set aside a 

resolution of a municipal council appointing a councillor to fill a 
vacancy. The respondent, plaintiff in the case, claims that the 
seat in question was not really vacant, and that consequently the 
council had no right to make the appointment.

On January 10, 1916, a municipal election was held at St. 
Lazare, and one Napoléon Turcotte was elected councillor. 
Turcotte was unable to tie a member of the council liecause, at the 
time of his election, he owed municipal and school taxes, and 
for this reason, he was not a municipal elector. Art. 283 C.M. 
says that no one can be elected municipal councillor, if, at the time 
of nis election, he is not a municipal elector, and art. 291 says that, 
in order to be a municipal elector, one must have paid his municipal 
and school taxes.

The fact that Turcotte owed municipal taxes at the time of his 
election is not contested; the respondent admits that in his factum, 
and Turcotte admitted that himself in council at a session of 
January 17, of which I will speak.

On January 17, Turcotte went to the council to take possession 
of his seat, and take the oath of office. But another member of 
the council asked him by writing to give a declaration of his 
qualification conformably to art. 283 of the M.C. This writing 
was putting Turcotte en demeure to declare on what date and at 
what hour he had paid his taxes, and, in his writing, Laçasse 
declared that he knew of the lack of qualification on the part of 
Turcotte at the time of his election. I do not claim that this 
document was absolutely regular in its form, and I simply mention 
it to expose the facts of the case.

Turcotte then produced his receipts, saying that the date of 
payment was shewn thereon, but he refused to take the oath, 
because he had not paid his taxes in time to be eligible for coun
cillor.

Alphonse Audette, secretary of the municipality, was examined 
as a witness in the case, and this is what he says on this point.

He is asked if it is not true that he asked Turcotte if he was 
able to give his oath, that he had not paid his taxes within the hour 
before he wras nominated, and he answers affirmatively to that 
question, adding that Turcotte answered to that question by
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producing his receipts and in sa>'ing: “Look at the date that I 
paid.” Audette adds:—

I asked him: “At what hour did you pay?” He said: “I paid at about 
4 o’clock in the afternoon.”

Q. He refused to swear that he had paid his taxes within the hour after 
his nomination? A. Yes. sir.

We therefore have two facts absolutely true: 1. Turcotte had 
not paid his taxes during the required time to be eligible as munici
pal councillor at the time of his election; (2) Turcotte declared 
that to be so before the council.

I am of opinion that, under the circumstances, the council 
could itself nominate a municipal councillor to replace Turcotte. 
Art. 208 of the M.C. declares that when the disqualification of a 
person appointed to a municipal office is notorious or sufficiently 
established, the council may, by resolution, declare the office of 
such person vacant, and must thereafter fill that vacancy.

Surely a better proof of incapacity cannot be invoked than the 
statement of the person himself. As long as Turcotte admitted 
that he had paid his taxes too late, his incapacity was sufficiently 
proved and the council could declare the seat vacant, and proceed 
to the appointment of someone to replace Turcotte. That is what 
was done. The meeting of the council was adjourned to January 
24, “to appoint a councillor to fill the vacancy,” says the procès- 
verbal, and on January 24, one Joseph Goupil was appointed by 
the council.

Other points were raised in the cause. Thus, does the fact 
that a councillor newly appointed refuses to take the oath of office 
at the first meeting of the council, render the seat vacant? I must 
say that, in my own opinion, it does not. Art. 112 M.C. says that 
the omission during 15 days to take the oath constitutes a refusal 
to accept the office. Of course, the refusal of Turcotte to take the 
oath of office at the meeting of January 19, forbade him to act as 
councillor. The taking of the oath is essential to clothe a coun
cillor of his functions; but the negligence or the refusal to fill that 
formality does not constitute a refusal to accept the office, and 
does not, by that, render the seat vacant, unless this negligence or 
refusal is kept on during 15 days. Turcotte was elected on 
January 10. His negligence or his refusal to take the oath of 
office could not constitute a refusal on his part to accept the office 
until January 26.
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The municipality contends that, not only did Turcotte refuse 
to take the oath at its meeting of January 19, hut that he formally 
declared before the council that he would not accept the office of 
councillor. The evidence on this point is conflicting. But, it is 
not necessary to decide this question, as long as we arrive at the 
conclusion tliat the sole fact of non-payment of the taxes tendered 
Turcotte ineligible, and that the admission of this fact by Turcotte 
in open meeting of the council gave the right to the council to 
declare the seat vacant and to fill the vacancy.

QUE.
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Archambeeult,
C.J.

Another point is raised in this case. At the meeting of January 
24, Turcotte went to the council and produced a declaration of 
qualification and an oath of office. He contends that this proced
ure constituted the taking of his office and that he had the right 
to do because the vacancy had not yet lx?en filled.

Art. 119 M.C. says, in effect, that a member who refuses to 
accept the office of councillor can always, if the vacancy created 
by his refusal to accept has not lieen filled, re-enter upon his func
tions and exercise them. But the article adds : “without prejudice, 
in any case, to the costs of proceedings instituted against him, in 
the event of any such proceedings having been instituted. “ The 
council of St. Lazare interpreted this proviso of art. 119 as express
ing that if proceedings have been taken against a councillor who 
has refused to accept the office, this councillor cannot go back on 
his decision; and consequently the council refused to accept the 
documents offered by Turcotte. Turcotte was proposed to fill 
the vacancy but another proposition was made in favour of Joseph 
Goupil, who had been defeated by Turcotte at the election of 
January 10. Three councillors voted for Goupil and two for Tur
cotte. Goupil was, in consequence, declared elected.

Here, again, it is unnecessary to decide if Turcotte had or not 
the right to accept the office after having refused it, because the 
vacancy was created on account of the incapacity of Turcotte to 
be elected. The question of his refusal to act is without import
ance. The defence of the appellant municipality to the action of 
the respondent says in plain words that Turcotte, at the time of 
his election, had not the qualifications required by art. 283 M.C. 
to be elected and to act as councillor for the municipality.

This part of the defence, I repeat, is, according to my opinion, 
well founded and is sufficient to have the request of the respondent
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rejected, even if the other points of the defence are not well 
founded.

Pelletier, .!.:—The first question which presents itself in this 
case is to know why it is that the municipality of Saint-Lazare is 
sued.

It is evident that the council acted the best it could and to the 
best of its knowledge; it is not fair to ask the setting aside of this 
resolution as well as the costs against the defendant corporation, 
whilst another procedure, as advantageous and efficacious, that 
of the quo warranto, could have been resorted to with less costs 
and expenses, l>ecause a decision on a brief of quo warranto in 
municipal matters is not subject to appeal.

Here it is the municipality which is sued, against which costs 
are asked, whilst on the quo warranto there would have been only 
the persons directly interested who would have been obliged to 
defend themselves if they had thought proper to do so. It is not 
surprising, also, that it is not Turcotte who has taken the present 
action. In effect, the first and principal cause of this difficulty is 
that Turcotte lias permitted himself to be chosen as a candidate 
and to be elected, when he was clearly disqualified and his election 
could not be valid. In effect, the default in paying his taxes was 
a complete disqualification to be elector and to be municipal 
councillor. Turcotte seems to have understood this, not only in 
taking the present action, but from the attitude he took after his 
action and at the time of the two meetings of January 17 and 24.

As in all those parish suits, the evidence, with regard to every
thing that happened during those 2 days, is rather conflicting; 
but, if the evidence is conflicting, the one who must suffer is the 
one upon whom falls the burden of the evidence, that is to say, the 
plaintiff-respondent. However, notwithstanding the contradic
tion which is found in the evidence, I am satisfied that it is suffi
ciently proved,—that Turcotte, understanding that his election 
was void and exposed him to a contestation, has sufficiently given 
the council to understand that he refused to accept the office, and 
this justifies the council in proceeding as it did. The resolution 
passed on January 17, on account of Turcotte’s attitude, who was 
present, and who was practically refusing to accept the office, was 
equivalent, in my opinion, to a declaration of the vacancy of the 
seat. He let that resolution be passed on that day without pro-
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testing. This resolution declared that there would be a nomina
tion made by the council on January 24 to replace him and every
body seems to have acquiesced in that.

On January 24, a motion was made to appoint the new coun
cillor, and Turcotte, who then, as a matter of form, offered a de
claration as to his qualification which was not sworn to, has never
theless consented—according to the evidence there is no doubt 
about that—that the council proceed to appoint a new councillor. 
Goupil was then proposed on one side, and on the other Turcotte 
himself was proposed. Here, again, the evidence is conflicting, 
but the person who was one of the proposers of Turcotte admits 
that Turcotte had consented to this way of proceeding. Conse
quently the vote was taken and Goupil was declared elected by a 
majority of one vote. Now it is Honorius Bilodeau who sues and 
who pretends to have this declared void.

I do not think that the tribunals ought to try an action in con
testation of this nature, especially when it is a question of a man 
who was not qualified to be elected as a councillor, and who evi
dently had understood his situation and would not have carried 
the matter further, if another interested party had not brought 
a suit against the municipality. Nevertheless, there is another 
reason for which I think the action should not be maintained.

The plaintiff sues only for the setting aside of the resolution 
passed on January 24. According to my view, if this action is 
maintained, it would have no useful effect and would only serve 
to reduce the council of the parish to an uncertain state. In effect, 
the setting aside of the resolution of January 24 does not give 
anything to Bilodeau or Turcotte, especially if we leave, as the 
action does, without setting it aside, the resolution of January 17.

If the present action is maintained, the election of Goupil 
would be void, but this would not give the seat to Turcotte, the 
resolution declaring the vacancy still in force and the majority of 
the council who is favourable to Goupil would again appoint the 
latter. The plaintiff would obtain nothing by his action which 
would be absolutely useless from the point of view he takes.

It could not be a question at this stage of the matter of an 
election by the people. It would have been necessary for doing so 
that Turcotte had taken the oath, taken his seat and his election 
had been contested. As it would certainly have been annulled,
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the matter was left in abeyance, and it is asked to-day to maintain 
indirectly in his seat a man who had not the required qualifications 
to be elected.

I have no hesitation in coming to the conclusion that Turcotte 
had excellent reasons not to take his seat, and that he was expos
ing himself to a contestation if he did; he preferred to stay quiet 
and let council act ; it is too late now for another to come in his 
place and complain of all that hapinw-d by proceedings which 
would not reach the proposed aim.

1 would reverse the judgment of first instance and set aside the 
action.

Carroll, J. (dissenting).—On January 10, 1010, Napoleon 
Turcotte had been elected councillor by municipal electors with 
a majority of 5 votes. He had for opponent, Goupil, the mis en 
cause. On the same day, Laçasse, who became mayor at the meet
ing of January 17, had been elected councillor. At the meeting 
of January 17, Laçasse, when Turcotte was about to take the oath 
of office, asked the latter to furnish a declaration of his qualifi
cations.

The evidence is conflicting as to what was said at this meeting. 
The supporters of Turcotte contend that he refused to take the 
oath that he had paid his taxes, and tliat it is on this point that he 
was examined. The supporters of Goupil say that Turcotte, see
ing the objections made to his taking the oath, withdrew' from the 
discussion, declaring to the council that he would not sit and re
fused to accept the office of councillor.

At this meeting of January 17, the following resolution was 
adopted:—

Proposed by Pierre Fradette, seconded by Joseph Laçasse: That the 
nomination to replace Najudeon Turcotte be postponed to Monday, the 24th 
January instant, at 10 o'clock in the forenoon, then to consider what relates 
to this case and ap|M>int a councillor to fill the vacancy.

On January 24, Turcotte went to the council ; he produced a 
declaration of qualification not sworn to. He said he was ready 
to take the oath of office. But it was proposed that Goupil be 
elected councillor to fill the vacancy, “Mr. Turcotte having pro
duced his declaration after proceedings had been taken to fill the 
vacancy. ”

On January 24, Turcotte was still within the delay to take the 
oath of office. It seems to me evident that the election of Turcotte
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was not favourable to the majority of the council. The perusal 
of the evidence* has convinced me that the majority were against 
Turcotte, because he had not paid his taxes at the time* of the 
election but in the afternoon only of the elay of his election. He 
had l>een tolel that the council e*oulel In* sue*el for his ille gal election.

I elo not attach mue*h importance to the sayings of the witnesses 
of the one or the other side; but there are the facts whie*h are 
aeimitteel by both sieies; for instance, Turcotte has, in the elelay 
required, pre>dueeel his eleclaratiem of qualifient ion, and at the 
meeting of January 24, he declared himself ready to take the oath 
of office, which implies that at the meeting of January 17 he had 
not formally renounced the office.

The illegality charged against Turcotte of not having paid his 
taxes at the time of his election and the irregularity committed 
in his declaration of qualification did not justify the municipal 
council in declaring the seat vacant and appointing another 
councillor.

Art. 208 of the M.C. says that if the disqualification of a person 
appointed to a municipal office or holding the same is notorious or 
sufficiently established, the council may by resolution declare the 
office of such person vacant, saving any recourse on the part of 
the person appointed. The vacancy must then lx* filled in the 
ordinary manner and within the delay prescribed.

I think the opinion of de Lorimier, J., in Leonard v. Cory, de la 
Paroisse de l'Ascension (1007), 14 Rev. de Jur. 301, 305, is the 
true expression of the law.

Art. 208 of the M.C., he says, is a special provision which can only apply 
in cases of absolutely not orious incapacity, that is to say, virtually indisputable. 
This article is the complement of article 203 of the same section, relative to 
persons incapable of filling municipal offices. The councillor elected can, in 
fact, be unable to fill the office, he can be exposed to legal proceedings being 
taken against him to have him discharged from his office, but it is for himself 
alone to decide about his conduct, as long as he does not recognize his ineap- 
city or does not give notice to the council.

The absolute incapacities mentioned in art. 203 of the M.C. 
and which would render an election void, would be for example: 
the election of a minor, of a person in holy orders or of a minister 
of any religious creed, a member of the Privy Council, a Judge, 
etc. These disqualifications are notorious and sufficiently ascer
tained.

But the election of a councillor who may not have paid his
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taxes at the time of the voting, or who may not have produced a 
declaration to that effect, would he valid, after the delay had elap
sed to contest that election.

In a case of this kind, it is for the Courts to pronounce on the 
validity or the invalidity of the election. Otherwise it would have 
to l>e said that the municipal councils are judges with regard to the 
legality of the election of their memlx'rs.

It is easy to conceive the arbitrariness that would reign in these 
councils where divisions are so frequent and where abuse of the 
exceptional right conferred by arts. 337 and 339 M.C.,which allow 
the appointment of a councillor to fill a vacancy, could be attempted.

Under the circumstances I would confirm the judgment.
Judgment : Considering that no person can be appointed mem- 

t>er of a municipal council, nor act as such, if, at the time of his 
election, he is not a municipal elector (art. 283 M.C.);

Considering tliat in order to be a municipal elector it is neces
sary to have paid the municipal and school taxes (M.C.,art.291);

Considering that the admission made by Turcotte of the late 
payment of his taxes and the production by him made before the 
council of receipts showing this late payment, have had for effect 
to render notorious and proved his incapacity to be elected a 
member of the council and act as such;

Considering that when the incapacity of a ]>erson appointed 
to a municipal office is notorious or sufficiently established, the 
council may declare the office vacant and must thereafter fill the 
same (art. 208 M.C.);

Considering that the municipal council of the ap]>ellant has 
acted within the limits of its functions in declaring vacant the 
office of councillor which Turcotte was unable to occupy and ex
ercise, and in filling this vacancy ;

Considering that the judgment rendered by the Superior Court 
at Quebec on April 10, 1916, which maintained the action of the 
respondent and set aside the resolution of the municipal council 
of the appellant municipality, dated January 24, 1916, appointing 
Joseph (îoupil councillor to replace Napoleon Turcotte, was 
erroneous; Sets aside the said judgment;

And proceeding to render the judgment which should have 
been rendered by the said Superior Court, dismisses the action of 
the respondent with costs in the two Courts against the said 
respondent. Appeal allowed.
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MORRIS v. STRUCTURAL STEEL Co., Ltd
British Columbia Court of An/tcal, Macdonald, C.J.A., Martin, Gallihcr and 

McPhiuips, JJ.A. April S, 1917

1. Master and servant (§ V—340)—Workmen’s compensation—“Under
takers”—“Enoineerino work”—Ej USD EM UBNERIS.

The Workmen’s Compensation Act (R.S.B.C. 1911, eh. 244, sec. 9) 
gives rights of action against the principal contractor eo-cxtensivc with 
those against the employer himself, and both the sub-contractor and 
the principal contractor arc “undertakers” within the meaning of the 
Act. The expression “any other work” in the definition of “engineering 
work” is not necessarily limited to work <j undent generis.

2. Statutes (§ II A—95) —Construction — “Hereinafter”—“Herein
before.”

In order to give effect to the obvious intent of a statute (the Work
men’s Compensation Act, R.S.B.C. 1911, eh. 214, sec. 9), the word 
“hereinafter” may be read as “hereinbefore.”

Appeal by defendant from the judgment of Clement, J., in 
an action under the Workmen’s Compensation Act (R.S.B.C. 
1911, ch. 244). Affirmed.

E. P. Davis, K.C., and C. B. Macneill, K.C., for appellant.
A. J. D. Mellish, for respondent.
Macdonald, C.J.A.:—1 am of opinion that the injury com

plained of resulted from the employer’s negligence. I do not 
adopt the Judge's theory of how the breakage of the goose neck 
occurred. I do not know how it occurred beyond this, that it 
cannot be accounted for, except on the theory that the pin at 
the foot of the mast got out of its socket in some way and caused 
the breakage of the goose neck. No other theory is tenable on 
the evidence. How it got out, no one knows, but we find that 
the socket had theretofore been broken in such a manner as to 
reduce its depth by one-half. The machine was defective, and 
the fair inference is that the defect was responsible for the accident.

The protection provided by the manufacturers of the crane 
against the pin springing out of its socket was reduced from 
2^ inches to about 1 inch by the breakage aforesaid. That 
breakage was known to the employer and was not repaired.

But this does not dispose of the appeal. Several questions 
of law were raised by counsel for the appellant. The Workmen’s 
Compensation Act, li.S.B.C. 1911, ch. 244, sec. 9, makes a prin
cipal contractor liable to a workman of a sub-contractor, and 
this liability is not confined to mere compensation under the said 
Act, but appears to extend to liability at common law as well.

The same section is found in the English Act of 1897, and is 
discussed by the several text waters on that Act, who appear
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to accept it as not open to reasonable doubt that the section gives 
rights of action at common law against the principal contractor 
co-extensive with those against the employer himself: Beven on 
Employers' Liability, 4th ed., 484; Minton-Senhouse, 2nd ed., 
149, 155; and Reugg, 4th ed., 231. That l>oth the sulwon- 
tractor and the principal contractor are undertakers within the 
meaning of the Act was decided by the House of Lords in Cooper 
<t* Crane v. Wright, (19021 A.C. 302, but the question of the princi
pal contractor’s common law liability under the section, while 
referred to, was not before the House, and no opinion was ex
pressed thereon. I think I ought to adopt the view held in 
England, and hold that the appellant, who is the principal con
tractor, and not the employer, is liable at common law to the 
same extent as the employer.

Another question of law was raised depending upon the con
struction of sec. 4 of our Act. That section provides that the 
Act shall apply only to employment by the undertakers as herein
before defined on, in or about a railway, etc. ... or engi
neering work, and to employment by the undertakers as herein
after defined about any building which exceeds a certain height.

The work upon which the deceased was engaged at the time 
of bis injury fell without the class of buildings above referred 
to, that is to say, a building of a certain height, but a curious 
mistake seems to hav* been made in said section by the drafts
man thereof. Und akers are defined in sec. 2 of the Act and 
in no. other plan vt sec. 4, in the first part of it above recited, 
refers to them correctly as “ hereinbefore defined,” while in the 
second part of the section it refers to them as “hereinafter defined.” 
The question, therefore, is whether I ought to read the word 
“hereinafter” as “hereinbefore.”

It is quite clear, to my mind, how the mistake arose. Our Act 
is modelled on the English Act of 1897. The section of that Act 
corresponding to sec. 4 of ours is sec. 7, and “undertakers” are 
defined in a sub-section of said sec. 7. Sec. 7, in both the particu
lars mentioned above, correctly refers to undertakers as “herein
after defined,” and I have no doubt that the draftsman of our 
Act made a slip when copying this section.

There can be no pretence that two definitions of undertakers 
were intended to be contained in the Act. It is not a casus
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omissus, but the using of the wrong word by mere accident, as 
I am firmly convinced.

I am, therefore, of opinion that I am not precluded from 
reading the word “hereinafter” as meaning “hereinbefore.”

In The King v. Alortlake (1805), (i East 397, at 401-2 (102 
E.R. 1339), Lord Ellenborough, C.J., said:—

The words of the Statute of Aim are relied on to show that it is not such 
a person with whom an apprentice bound to him could gain a settlement 
there; and it is said that they are in the disjunctive, “come into or reside in”; 
but upon referring to the Certificate Act. 8 & 9 Wm. 3, eh. 30, which speaks 
of persons who “shall come into any parish there to inhabit ami reside,” and 
the 9 & 10 Wm. 3. ch. 11, which speaks of doubts having arisen u|Hin the 
former statute, by what acts ‘‘any (lerson coming to inhabit or reside within 
any parish by virtue of any such certificate may procure a settlement”, and 
which enacts that no |>erson who shall come into any parish (without more) 
by any such certificate shall gain any settlement, except in certain ways 
mentioned; I say, upon comparing the words of the Statute of Ann with the 
former provisions, I think thost» words must be read copulatively and that 
they mean only to designate persons who may come into any parish for the 
purpose of residing, anil actually reside there under a certificate.

In FouUr v. Padget (1798), 7 T.H. 509 (101 E.R. 1103), 4 
R.R. 514, Grose, J., said: “In deciding this case, we ought to 
consider the spirit as well as the letter of the Act of Parliament 
on which this question arises.”

And the whole Court, consisting of Lord Kenyon, and Grose 
and Lawrence, JJ., concurred in reading “or” as if it were “and.”

Maxwell, 5th ed., at p. 30, referring to the literal construc
tion of statutes and the impropriety of Courts adding or omitting 
words, says:—

The foregoing elementary rule of construction does not carry the inter
preter far; for it is confined to cases where the language is precise and capable 
of but one construction, or where neither the history nor the cause of the 
enactment nor the context nor the consequences to which the literal inter
pretation would lead, show that that interpretation docs not express the real 
intention.

And in the same volume, p. 373, he points out that where 
the language of the statute, in its ordinary meaning and gram
matical construction, leads to a manifest contradiction of the 
apparent purpose of the enactment, or to some absurdity or hard
ship, presumably not intended, a construction may be put upon 
it which modifies the meaning of the words, and even the stric
ture of the sentence ; that this may be done under an irresistible 
conviction that the legislature could not possibly have intended 
what its words signify, and that the modifications thus made
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are mere corrections of careless language ; that where the main 
object and intention of the statute are clear, it must not be 
reduced to a nullity by the draftsman’s unskilfulness or ignor
ance of the law except in cases of necessity of the absolute in
tractability of the language used.

In Rex v. Wilcox (1845), 7 Q.B. 317, the Court of Queen’s Bench 
held that the legislature must have made a mistake in referring 
to an Act as 13 Geo. III., when it must have meant 17 Geo. III. 
Lord Denman, C.J., there said (p. 338):—

A mistake has been committed by the legislature, but having regard to 
the subject-matter, and looking to the mere context of the Act itself, we cannot 
doubt that the intention was to re|>eal the 17 Geo. Ill, and that the incorrect 
words must be rejected.

As it appears to me to lie lieyond the possibility of a doubt 
that the use of the word “hereinafter” was a mere slip of the 
draftsman, I think I am bound to give effect to that opinion 
by reading “hereinafter” as “hereinbefore,” thus giving the sec
tion some meaning and operation which otherwise it could not 
have. It was contended, in the alternative, that the work on 
which the deceased was engaged was an engineering work, and 
hence apart from said clause of sec. 4 was within the statute. 
I quite agree that if said clause were eliminated that would be 
so; whether the work fell within the definition of “engineering 
work” is a question of construction. The fact that the legis
lature dealt specially with work on buildings of a specified height 
raises in my mind a doubt as to whether, in these circumstances, 
the present definition was intended to include work so specially 
dealt with.

In Cosgrove x. Partington, 17 T.L.R.39,3 W.C.C. 167, the Court 
of Appeal held that the expression “any other work” in the defini
tion of engineering work is not limited to work ejusdem generis 
with work of a railroad, harbour, dock, canal or sewer, and that 
a person working on the fifth storey of a mill was engaged on an 
engineering work, and this notwithstanding an effective special 
provision in respect of high buildings. The inference may be 
drawn from that case that the injured party can claim the benefit 
of the wide interpretation of the definition, and also said clause 
of sec. 7 of the English Act as well, and, if that be true, the plaintiff 
here is entitled to succeed independently of the latter part of 
sec. 4 of our Act, and if that clause must be read liberally, still 
she may succeed.
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I prefer, however, to rest my decision upon the construction 
I have already mentioned, that the word “hereinafter” must be 
read “hereinbefore.”

I would dismiss the appeal.
Galliher, J.A.:—The expression “any other work” in the 

definition of engineering work is not limited to work ejusdem 
generis as work on a railroad, harbour, dock, canal or sewer: 
Cosgrove v. Partington, 17 T.L.R. 39.

Beven on Employers’ Liability, 4th ed., at p. 484, in dealing 
with the Imperial Act, 1897, GO & 61 Viet. ch. 37, says, with 
regard to sec. 4, which is identical with our sec. 9 of ch. 244, 
R.S.B.C. 1911:—

By sec. 4 of the Act of 1897, the undertaker as lie is there called became 
liable to the workman of any sub-coniractor employed in any portion of the 
entire work for any accident arising out of and in the course of the employ
ment whereby the workman is injured. He also became liable to the sub
contractor's workman in respect of [lersonal negligence or wilful act of the 
sub-contractor independently of the Act.

Thus the head contractor's common law liabilities to a workman injured 
while working with a sub-contractor were increased inasmuch as independently 
of the act the sub-contractor was regarded either as a foreman or a fellow 
workman in neither of which capacities would the head contractor be liable 
for his acts causing injury to a fellow servant, while by the act he was made 
liable i:i cither case as if the sub-contractor's negligence or default were the 
head contractor's own personal negligence or default.

Mr. Davis takes the point that what was Itcing done here 
was not an “engineering work” strictly speaking, but under the 
definition in the Act would be included in that term, and draws 
our attention to sec. 4 of our Act, which reads as follows:—

This Act shall apply only to employment by the undertakers as herein
before defined on or in or about a railway, factory, mine, quarry, or engineer
ing work, and to employment by the undertakers as hereinafter defined or in 
or about any building, which exceeds 40 feet in height, and is either being 
const!acted or repaired by means of a scaffolding, or being demolished, or on 
which machinery driven by steam, water, or other mechanical power is being 
used for the purpose of the constructioon, repair or demolition thereof.

And points out that, as to “engineering work,” the Act shall 
apply to employment of undertakers as hereinliefore defined, while 
as to work of construction of a building, such as here, where 
mechanical power is used (although included in the definition of 
engineering work), it is treated separately, and as to this class 
of work the words are “undertakers as hereinafter defined,” and 
that, as there are no hereinafter defined undertakers, the Act is 
defective.
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By reference to the Imperial Act, we sec that sec. 7, which 
treats of the application of the Act, combines our secs. 4, 2 and 
3, the first part being our sec. 4, except the words used are “ herein
after defined,” and then proceeds in its second part to define 
the various terms as in our sec. 2, and as a third part (which is 
not material here) uses the language from which our sec. 3 is 
taken.

Had our Act been framed as the Imperial Act is, this ques
tion could not bave arisen. The point is a very nice one and 
brings us to an interpretation of sec. 4.

In Queen v. Judge of London Court, [1892] 1 Q.B. 273, Lopes, 
L.J., says, at p. 301:—

I have always understood that if the words of an Act are unambiguous 
and dear you must obey those words however absurd the result may appear.

And at p. 304, Kay. L.J., in referring to the decisions in The 
Cargo ex Argos, L.R. 5 P.C. 134, and The Alina, 5 Ex. D. 227,
says:—

both these decisions proceed U|w>n the canon of construction of Acts of 
Parliament adopted by the House of Lords in the Sussex Peerage Case. 11 
Cl. & F. 85, at p. 143, that if the words of a statute are in themselves precise 
and unambiguous . . . the words themselves alone do in such case best
declare the intention of the law-giver.

To what extent can wc apply this canon of construction to 
sec. 4, and to the definition of engineering work in sec. 2?

Adopting the decision in Cosgrove v. Partington, supra, “engi
neering work” would include the work in question, and had not 
sec. 4 differentiated (as it seems to me it has) as between “engi
neering work” as defined until you come to the words “and 
includes,” and the words “and any other works”—defining them 
—I should have had no difficulty.

The words of sec. 4 are: “This Act shall apply only to employ
ment by the undertakers as heieinbefore defined on or in or 
about ... an engineering work . . . and to employ
ment by the undertakers as hereinafter defined on, in or about 
any building, etc., etc., etc.” The precise class of work under con
sideration here.

The words used are clear and unambiguous in themselves, 
but to give effect to them would lie to take away a remedy already 
provided for in a previous section of the Act in respect of a work 
within which class this building would fall, something that could 
hardly have been in the contemplation of the legislature.
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Having regard to the whole context, I think we should read 
the word “hereinafter” as “hereinbefore."

On the merits I do not adopt the theory relied on by the 
trial Judge, as I do not think, with the motive power off, and 
the boom l>eing operated by hand, it was possible in the distance 
traversed for the male easting to have rotated so as to bring it 
out of the socket.

It is very difficult indeed to arrive at any conclusion as to 
how this accident occurred, but we have this fact that the socket 
in the female casting had a rim some three inches high around 
where the male casting fitted—that this was broken for a con
siderable area, reducing that height by about one-half; and, as 
it is admitted that the goose necks at the top were of first-class 
material, and in proper shape, it must, I think, be concluded 
that in some way or other the casting by breakage contributed 
to the accident.

Lord Atkinson, in Lendrum v. Ayr Steam Shipping Co., [1915] 
A.C. 217, at 220, in discussing the case of Wakelin v. London & 
S.W.R. Co. (1886), 12 App. Cas. 41, says:—

I.i this case as in that the claimant . . . was bound to produce evidence 
furnishing data from which an inference could reasonably be drawn as a 
matter of fact that the particular fact or circumstance from which liability 
arose existed.

Adopting those words, we have in the case at liar these facts 
established: 1. That the deceased met his death while working 
with the derrick. 2. That it was the falling of the tx>om of the 
derrick that struck him and caused death. 3. That the socket 
wherein the mast of the derrick fitted had l>cen reduced in area 
by breakage.

From these facts I think it can be said that a reasonable 
inference may be drawn that the defective casting in some way 
was the cause of the accident .

McPiiillips, J.A.:—This appeal involves the determination 
as to whether, upon the construction of sec. 9 of the Workmen’s 
Compensation Act (R.S.B.C. 1911, ch. 244), liability for negli
gence at common law is imposed upon the undertakers, where 
a sub-contract from the undertakers lias Ixxm entered into and 
there has l>een personal negligence or wilful act, independently 
of the Act, upon the part of the sub-contractor, i.e., whether the 
negligence of the sulnxmtractor falls upon the undertakers, with
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such right of indemnification to the undertakers as is set forth 
in the Act (secs. 9 and 11). The section roads as follows:—

9. Where in an employment to which this Act applies the undertakers 
as hereinbefore defined contract with any person for the execution by or under 
such contractor of any work, and the undertakers would, if sueh work were 
executed by workmen immediately employed by them, Ik; liable to pay 
compensât ion under this Act to those workmen in res|iect of any accident 
arising out of and in the course of their employment, the undertakers shall 
be liable to pay to any workmen employed in the execution of the work any 
coin|>ensation which is payable to the workman (whether under this Act or 
in respect of jicrsonal negligence or wilful act indcjicndcntly of this Act) by 
such contractor, or would lie so payable if such contractor were an employer 
to whom this Act applies: Provided that the undertakers shall 1 je indemnified 
by any other person who would have been liable independently of this section. 
This section shall not apply to any contract with any person for the execution 
by or under such contracts or of any work which is merely ancillary or in
cidental to, and is no part of or process in, the trade or business carried on by 
such undertakers resjieetively.

The Imperial Act from which the British Columbia Act was 
taken was repealed and is replaced by the Act of 1906, in which 
the provision as contained in parenthesis in the section has dis
appeared.

Now our Workmen’s Compensation Act stands repealed, 
and, in substitution therefor, we have the Workmen’s Compensa
tion Act (6 Geo. V., 1916, ch. 77), and all claims for compensa
tion are no longer the subject-matter of adjudication in the Courts, 
but are to be determined by a Board constituted under the Act 
and paid out of an Accident Fund created under its provisions. 
The accident to be inquired into upon the appeal though is to 
be determined upon the law as it existed previous to the passage 
and the taking effect of the last-mentioned Act (i.e., previous to 
January 1, 1917). That liability at common law upon the under
takers for negligence where there is a sub-contract and the negli
gence is that of the sulwontractor seems impossible of being 
gainsaid. Strange and novel as it may seem, and enacted in 
this most peculiar way, and the strange circumstance is this, that 
this case is the first one of record that brings up the question, 
although the legislation has existed in this province since the 
first enactment in the Workmen’s Compensation Act of 1902 
(2 Edw. VII. ch. 74)—that is to say, for 15 years—the section 
in the original Act being sec. 5.

The action is brought under the Families Compensation Act 
(R.S.B.C. 1911, ch. 82), otherwise known in Imperial legislation
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as Lord Camplxdl’s Act, the widow l)ringing the action on behalf 
of herself and infant children. The injury was immediately fatal, 
the workman being an employee of the sub-contractor of the 
appellant, one Bickerton. The work which was proceeding was 
the placing of structural steel work in connection with an elevator 
being built in the City of Vancouver, and the deceased was em
ployed at his work pulling a rope attached to the jib of a derrick MePWUip* j.a. 
crane (the property of t he sul>-contractor Bickerton). The derrick 
crane fell, and the mast thereof struck the deceased and killed 
him. The evidence is clear that the derrick crane was not in 
the best of condition and not as originally immufactured—be., 
parts replaced—and not working in a very satisfactory manner, 
a stay having to be used to preserve its perpendicular condition.
The derrick crane being defective and broken, t.e., the bottom 
of the mast rested in the socket of the sole plate. But the sole 
plate had a defective rim, a considerable portion thereof l>eing 
broken off, the parts not really fitting projKîrly or safely. The 
use of the stay, an improvised safety contrivance, in the endeavour 
to prevent accident, is not at all customary or found in use where 
proper derrick cranes are being worked.

Evidence was led at the trial which would seem to amply 
justify a holding that the derrick crane was in a very negligent 
and defective condition. The pleadings and the particulars con
tained therein gave clear notice to the appellant of what it was 
proposed to prove in the way of establishment of negligent and 
defective condition, so that no real or justifiable ground of com
plaint could arise of surprise at the trial, and the trial Judge, 
in his discretion, was well entitled to refuse the recalling of the 
witness Kent on the application of counsel for the appellant.

The trial Judge arrived at the conclusion that the causa 
causons was the defective condition of the derrick crane—i.e., 
the sole plate; that is, that, owing to the faulty, defective and 
broken condition of the connections, the mast working in the 
socket having a broken rim went out of place, throwing an undue 
weight on the goose neck, breaking it, and there followed the 
general collapse, resulting in the fatal accident.

The evidence is voluminous but quite understandable. There 
runs throughout it all, the potent situation of the utilization of 
a derrick crane that could not l>e said to lx1 suitable for the work—
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the handling of heavy structural steel. The work was dangerous 
work in its very nature, calling for the use of plant reasonably 
fit for the purpose, and upon a review of the evidence 1 cannot 
come to the conclusion that the trial Judge came to other than 
the right conclusion; and there would appear to he good and 
sufficient evidence upon the whole case to support the judgment 
upon the facts as arrived at by the Court below. To otherwise 
state the point, the trial Judge had material before him and the 
opportunity to examine the ciiallenged machinery, which admitted 
of him as a reasonable man arriving at the conclusion at which 
he did.

The presumption ought always to be that the judgment is 
right, and the onus rests on the appellant to overturn this pre- 
sumptiun. In other words, it must he established that the trial 
Judge arrived at the wrong conclusion. In my opinion, this h s 
not been accomplished (Savage v. Adam, [1895| W.N. 109 C.A.).

Colonial Securities Trust Co. v. Massey, [1896], 1 Q.B. 38, 
Lord Kshcr, M.R., at 39.

In a short review of the evidence it is plain that the goose 
neck was broken by an upward thrust and that if the mast mounted 
at the broken part of the rim, the break was one-third of the 
circumference. It would tear everything down which was the 
happening, and the improvised wire stay was to prevent this. It 
is a fair inference that the broken rim and general defective con
dition of the sole plate gave rise to the accident; and there was 
some evidence that an accident, which called attention to the 
defective condition, took place some 9 months liefore. When 
these facts are considered there would appear to be decisions 
which impose liability upon the appellant. Amongst others the 
following may be referred to: The European (1885), 10 P.D. 99.

Then upon the fact, the continuance of the use of the derrick 
crane in its defective condition constituted negligence on the i>art 
of the appellant.

It is plain upon the evidence, that the defective condition of 
the derrick crane was known, and it may well be imputed that 
it was known or ought to have been known that it was unsafe: 
Indermaur v. Dames (1866), L.R. 1 C.P. 274, per Willes, J., at 
288; Mellors v. Shaw (1861), 1 B. & 8. 437 (121 E.R. 778), per 
Crompton, J., at 444; Patterson v. Wallace <t Co. (1854), 1 Macq.
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H.L. 748; Hall v. Johnson (1805), 3 H. & C. 589; Brydon v. 
Steuart (1865), 2 Macq. H.L. 30; Hoherts v. Smith (1857), 2 
H. & N. 213.

In Smith v. Baker * Sons, (1891] A.C. 325, Lord Herschell, 
at p. 362, in the clearest terms lays down the well-understood 
proposition, that at common law the employer must carry on the 
work in such a manner as not to subject his workmen to un
reasonable risks. In the present case the employer Hiekerton un
questionably so carried on the work that the accident which took 
place, fatal in its result, constituted negligence at conunon law, 
and that negligence is by statute as we have seen imposed u]>on 
the undertaker the appellant. Clarke v. Holmes (1862), 7 II. 4 
N. 937, is a case in point as to the liability of the master to the 
workmen, and the decision is u)K>n the law apart from any statu
tory duty (t'.e., under Factory Acts). Cockbum, C.J., at p. 942, 
said:—

I consider the doctrine laid down in the case of the Barton's Hill Coal Co. 
v. Reid (1S58), 3 Macq. H.L., 266 as the law of Scotland with reference to the 
duty of a master, as applicable to the law of Kngland also; namely, that where 
a servant is employed on machinery from the use of which danger may arise, 
it is the duty of the master to take due care and to use all reasonable means to 
guard against and prevent any defects from which increased and unnecessary 
danger may occur

It cannot be contended upon the facts of the present case 
that there was any acceptance of the risk. There is no evidence 
upon which any such finding could be made, no evidence what
ever that the deceased knew of the unsafe condition of the derrick 
crane, and the appellant cannot escape liability under: Dynen 
v. Leach (1857), 20 L.J. Ex. 221 ; Membery v. G.W.H. Co. (1889), 
14 App. Cas. 179, per Lord Halsbury, at p. 185; Webster v. Foley 
(1892), 21 Can. 8.C.R. 580 (also see Osborne v. London & N.W.R. 
Co. (1888), 21 Q.B.D. 220, per Wills, J., at 223, 224, following the 
view expressed in Yarmouth v. France (1887), 19 Q.B.D. 047 
at 657).

I would dismiss the appeal.

Martin, J.A., dissented without giving written reasons.
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Appeal dismissed.
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BROWN v. FIDELITY OIL AND GAS Co. 
and Macdonald et al., Garnishees.

Alberta Supreme Court, Harvey, C.J., and Stuart, Beck and Simmons, JJ.
April to, 1917.

Garnishment (§ I B—9)—Against corporate directors—Assignment or

Funds in a bank transferred by a company to its directors for the pur
pose of disbursements, and paid out by them accordingly, cannot be 
garnisheed against the directors, as a “debt due from the garnishee to 
the judgment debtor,” except in so far as the transfer or assignment 
may be fraudulent.

Appeal from an order of McCarthy, J., dismissing a motion 
by the plaintiff (the judgment creditor) for leave to sign judgment 
against the garnishees. Affirmed.

W. P. Taylor, for appellant ; J.J. Macdonald, for respondents. 
The judgment of the Court was delivered by 
Bec k, J.:—There was an action by the Fidelity Company (the 

judgment debtor) against the Janse Drilling Company, Limited. 
It went to trial with the result that the action was dismissed and 
the defendant given judgment on a counterclaim for $12,000 odd. 
The case went to appeal (27 D.L.R. 651), with the result that the 
judgment on the counterclaim was set aside with costs and no 
costs below were given to either side. Under a contract between 
the Fidelity and the Janse Co., the former had deposited in the 
Bank of British North America the sum of $20,000, as security 
for the performance of the contract which formed the subject 
of the action lietween them, and as a fund from which payments 
on account of work to lie done thereunder should be made from 
time to time.

At the time of the commencement of that action there remained 
in the hands of the bank some $9,000 odd. The Janse Company 
proposed to appeal to the Supreme Court of Canada, but they 
eventually abandoned their appeal upon the Fidelity Company 
abandoning their judgment for the costs of the appeal to this 
Court, amounting to $1,141.15 as taxed as lietween party and 
party; and the $9,000 then remained at the disposal of the Fidelity 
Company.

There are two garnishees, J.J. Macdonald and H. A. Simpson. 
They were directors of the Fidelity Company and Macdonald was 
the solicitor and counsel for the company in the litigation already 
referred to, and no doubt generally.

During the course of the litigation between the Fidelity Com-
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pan y and the Janse Company, the Fidelity Company had no funds 
with which to meet the costs and expenses of litigation—the costs 
of the appeal Ixiok alone requiring an outlay of $802, and a loan of 
$750 was accordingly obtained from the Bank of B.N.A. on a note 
bearing the name of the two garnishees and another director, Bate; 
and another director, Richardson, seems to have rendered Mac
donald some assistance.

After the matters were settled between the Fidelity Company 
and the Janse Company, there was a meeting of the directors of 
the Fidelity Company at which were present only Macdonald, 
Simpson and Richardson. Bate is said to have been notified. 
These four seem to have been the only directors. At all events, 
no director or shareholder, so far as appears, takes any exception 
to what was done at this directors’ meeting. They passed a 
resolution “that the Bank of British North America be instructed 
to place to the account of J. J. Macdonald and H. A. Simpson all 
moneys now held by the said bank under contract between the 
company and the Janse Drilling Co., dated May 29, 1914.” This 
resolution was passed on February 2, 1916.

Both Macdonald and Simpson, by affidavit, say that the min
utes of the meeting are not complete, inasmuch as they omit to 
state that the directors authorized them to disburse the moneys 
referred to according to the understanding then arrived at, namely, 
at their own discretion. Inferentially, it is to l)e gathered that 
the personal claims of both of them, especially Macdonald, were 
recognized, and Macdonald states that the claim of the plaintiff 
in this action was considered, and was considered to be not merit
orious.

Pursuant to the resolution the $9,000 odd was transferred by 
the bank to the credit of Macdonald and Simpson.

The amounts paid out of this sum were as follows:—Macdonald, 
for costs, $6,700; note given to bank discounted to pay costs of 
appeal book, $779.50; H. L. O’Rourke, for legal services, $300; 
Simpscn, on account of advances made by him for the company, 
$1,000; bank solicitor’s charge, $25; paid into Court on a previous 
garnishee, $370.80—total $9,175.30.

Macdonald had obtained a charging order on the funds in the 
bank for his costs. O’Rourke seems to have been employed only 
to consider and fix the amount of Macdonald’s costs and perhaps
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to consider Simpson's claim, which Simpson himself puts at 
$2,152.95 and on which $1,000 was paid “on account.”

The amount at which O’Rourke fixed Macdonald's costs seems 
on the face of it very exorbitant. O’Rourke’s charge seems out
rageous. The other payments seem to be open to no comment. 
It appears too that Macdonald made some comparatively small 
payments to other persons—Richardson tieing one—out of the 
amount paid to himself.

What we have to decide is whether these moneys of the com
pany having l>een transferred, as above related, by the directors 
to two of themselves, and having l»een disposed of in the way 
above stated by these latter, there is anything, and, if so, how 
much, to which the plaintiff’s garnishee attached.

What is attachable under our rules relating to garnishee pro
ceedings is “the debt, if any, due or accruing due from the gar
nishee to the judgment debtor” (r. 649). The words of the Eng. 
rule, (). 45, r. 1, are in effect the same.

The right of the attaching creditor is, however, under our rules 
much enlarged by reason of r. 650, which reads as follows:—

A debt shall be deemed to be due to the defendant a judgment debtor 
within the meaning of the next preceding rule, though it has been assigned, 
charged or encumbered by the defendant or judgment debtor if the assign
ment charged or encumbrance is fraudulent as against the plaintiff or judg
ment creditor as the case may be.

In Donohoe v. Hull Bros. & Co., 24 Can. S.C.R. 683, the judg
ment debtor was Edward Donohoe; he bought land on time and 
eventually had the transfer made to his wife. Ultimately she sold 
to one Milward, the transfer to whom was registered, and there 
remained, owing by Milward to Mrs. Donohoe, $1,800. Hull 
Bros. & Co., creditors of Edward Donohoe, issued a garnishee 
summons against Milward for the purpose of attaching the 81,800. 
On this aspect of the facts—for there were others—it was held 
that, assuming the transactions were open to be set aside by the 
creditors of Edward Donohoe, the moneys owing by Milward to 
Mrs. Donohoe could not lie attached as moneys owing to Edward 
Donohoe. Ont. r. 591 (from which our r. 650 was copied) was 
evidently passed to meet this decision. Vyse v. Brown, 13 Q.B.D. 
199, and Webb v. Stenton, 11 Q.B.D. 518, two of the three cases 
relied upon by the respondents (the garnishees), are cited on and 
made the basis of the decision in Hull & Co. v. Donohoe.

In the present case, there was a fund in the bank, owned by
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the judgment debtor—the Fidelity Company; the company in 
effect assigned that fund to the garnishees—Macdonald and 
Simpson. Had the hank lieen the garnishees, it would no doubt 
under the quoted rule have 1 ieen oix»n to enquire into the 
question whether the arrangement between the company and 
Macdonald and Simpson was actually or constructively fraudu
lent, at all events they hud distributed it, hut the rule does not 
seem to have any application to the facts of the present ease.

The position of Macdonald and Simpson, it seems, must lie 
taken to have been in the first instance that of agents for the 
company; up to the time of their carrying into effect what they 
were authorized to do the company might have revoked their 
authority and thereafter, and probably even before revocation, 
the money while in their hands as agents might have lieen attached; 
but the disposal of it in accordance with the authority given them 
by the company must l>e taken as equivalent to the act of the 
company itself. Having in their capacity as special agents of the 
company—and they were joint agents—paid away the money, it 
seems clear that they arc no longer indebted to the company, 
and that consequently a creditor of the company has no remedy 
against them or either of them by way of garnishment; though 
perhaps they may attack the payments to Macdonald and 
O’Rourke under sec. 45 of the Assignments Act 1907, ch. 0, which, 
though it protects “any payment of money to a creditor,” adds 
the proviso “provided that the money paid . . . liears a fair 
and reasonable relative value to the consideration thereof.”

It seems that nothing remains but to dismiss the appeal. I 
should be glad to be able to do so without costs but there seems 
to be no proper reason for departing from the primâ facie rule that 
ttie costs should follow the result. Appeal dismissed.

PROVINCIAL BANK OF CANADA v. BEAUCHESNE.
Quebec King's Bench, Sir Horace Archambeault, C.J., Lavergne, Cross, Carroll 

and Pelletier, JJ. Kovember IS, 1916.

Insurance (5 VI D—380)—Transfer of policy—Marriage Settlement- 
Collateral security.

An assignment of life insurance policies by way of a registered marriage 
settlement, unaccompanied bv delivery and without any notice thereof 
to the insurance company, will not prevail over a subsequent valid trans
fer of the policies as collateral security to a bank.

Appeal from the judgment of Pouliot, J., 27 D.L.R. 188, 22 
Rev. de Jur. 256, 22 Rev. Leg. (N.S.) 227. Reversed.
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La VERONE, J.:—During the month of April, 1914, Honore 
Roux, the husband of the respondent, transferred to the appellant, 
the Provincial Rank of Canada, two life insurance policies as 
security for considerable sums of money furnished by the bank. 
One of these policies for $1,500 was issued by the intervenant, 
the Federal Life Assur. Co., dated July 7, 1908, the other for 
$1,000 by the Canada Life A ssur. Co., dated September 2(>, 1904. 
These two policies were payable to the testamentary executors, 
administrators or assigns of the assured.

At the time of the transfer, Roux appeared in the books of 
these companies as proprietor of said policies and they were also 
in his possession, lie had just taken them out from the Molsons 
Rank which had them ; s security since April 23, and May 2, 
1910, respectively. The appellant had therefore reason to consider 
Roux as proprietor of these policies and capable of granting 
a valid transfer of same. Roux died insolvent on February 11, 
1915, and the bank, to which a considerable amount was due, 
collected the amount of the policies, viz: $2,500.

By her suit the respondent claims from the bank the reimburse
ment of the said sum, pleading that the two policies belong to her 
as lm\ ing been transferred to her by Roux, by donation, in her 
marriage contract on October 5, 1913, prior to the transfer given 
to the appellant bank.

The supposed transfer in favour of the respondent by the 
marriage contract has never licen served to the insurance com
panies, neither registered in their books nor accepted by them, 
in fact, they never had any knowledge of same. The respondent 
herself never had possession of the policies and has never seen 
them. The policies have never been endorsed by Roux in favour 
of the respondent. The transfer contained no other formality, sim
ply the mention of the donation by marriage contract at a date 
when the policies were detained in security by the Molsons Rank.

The appellant on the contrary obtained a lawful transfer of 
these policies, which transfer was registered in the books of the 
companies, by means of which the appellant gained possession 
of the two policies,and kept them until they realized the amount 
after the death of Roux.
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The main question to decide is which of the two transfers must 
prevail, the one given to the hank in security of funds furnished 
in April, 1014, or the one proceeding from the donation made in 
favour of the respondent by marriage contract in October, 1913. 
C’an the transfer to the respondent effectuated by a mention in 
the marriage contract be validly opposed to a tliinl assignee in 
good faith and for value? The appellant received the possession 
of the policies and duly made the companies register these transfers 
in their books when the assignor appeared to l>e really proprietor. 
There is also a question of fact to support the judgment of the 
first instance, which calls in question even the claim of the bank, 
in security of which the policies were given. This fact is not 
invoked in the litigation. The bank, however, made a complete 
and perfect proof of its claim. I will not return t.> that point.

The only suitable question for discussion is the significance of 
the two transfers. As I said the judgment maintained the suit of 
the respondent deciding that the appropriation by Honore Roux, 
in his marriage contract, of the two insurance policies constitutes 
a definite transfer. The judgment affirms that the liens of another's 
property, made without the assent of the proprietor, is null, and 
that Roux could not validly, on April 21 and May 1,1914, transfer 
to the appellant policies already the property of the respondent. 
The judgment takes for granted that the policies were already 
transferred to the respondent when they have l>een transferred to 
the appellant.

The appellant pleads that these policies had never been effect
ively transferred to a third person, and particularly to the re
spondent.

The Court relied on the transfer made to the respondent of 
which the positive validity and existence are precisely the disputed 
question. The judgment mentioned certain authorities, but I do 
not believe they can be applied to this case. The statutes men
tioned have all l>een repealed except one, which cannot be applied 
in this case. •

It is admitted that the insurance companies concerned have 
never received any other notice of transfer of those policies by 
Roux to the respondent, than vie notification admitted by the 
registration of the marriage contract, dated October 15,1913,and 
registered on the 30th of the same month. The transfer of the
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policies by Roux to the appellant dated respectively March 16, 
1912, and April 3, 1910, and the retrocession of the policies by the 
Molsons Bank to Honore Roux, dated respectively April 9,1914, 
and April 22, 1914, are admitted and have lieen registered in the 
books of the two insurance companies concerned. At the time of 
the death of Roux, the Provincial Bank of Canada was appearing 
in the books of the insurance companies as assignee of those 
policies. The Provincial Bank of Canada received payment of 
the amount of the policies after the death of Roux, at the following 
dates: on or aliout March 9, 1915, for the policy in the Federal 
Life Assur. Co. and on or about March 8, 1915, for the policy in 
the Canada Life Assur. Co.

It appears from the proof and it results by the admissions that 
in April and May 1914, at the time of the transfers to the appellant, 
Roux, the assignor, appeared in the books of the insurance com
panies as proprietor of the policies. They had, at first, been 
transferred in security to the Molsons Bank and Roux took them 
out in April, 1914, in order to transfer them immediately to the 
appellant. Those transfers appear in the liooks of the companies 
and have been, in each case, accompanied by the delivery of the 
policies. As I already said, the transfer to the respondent in his 
marriage contract does not appear at all in the books of the com
panies and the companies never received signification of the 
transfer. It arises also from the testimony of the respondent 
herself that she never had possession of the policies in question.

Now, it appears from the testimony of J. E. Trottier, the 
manager of the appellant bank, interviewed by the plaintiff- 
respondent, that the appellant acted with all discretion and best 
faith possible; the marriage contract in question never came to 
their knowledge liefore the actual suit. The appellant had every 
reason to consider Roux as really proprietor: the policies had 
before lieen held by the Molsons Bank in security for the account 
of Roux and he took them out expressely to transfer them to the 
appellant.

These transfers to the Pro uncial Bank appear in the books 
of the companies and are accompanied by the delivery of the 
policies. The transfers of the respondent, on the contrary, have 
never been served on the companies, the policies have never been 
endorsed in favour of the respondent, nor have they ever lieen 
given to her.
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The insolvency of Roux, at the time of his death, has been 
perfectly established, and the proof has not been contradicted and 
at his death the bank remained his creditor for a considerable 
balance.

When the respondent had received at the death of Roux every
thing possible, including even the insurances, Roux was still ow
ing to the bank an amount of over $15,000. As 1 said above, at 
the time of the marriage contract between Roux and the respond
ent, in Octot)er, 1013, the policies were not in possession of Roux, 
but they were detained in security by the Molsons Bank.

The appellant specially alleges that when it accepted the 
transfer of the policies, considerable sums had lx**n furnished 
precisely to discharge Roux of his debts towards the Molsons Bank 
and so permit the transfer of the policies to the appellant.

Roux began to do business with the appellant in July, 1013. 
From the beginning of the month of Septemlx*r, Roux owed to the 
bank, $2,480 and on May 1,1914, he owed $21,980. It is in April, 
1914, that the account of Roux has been acquitted.

It results from the proof that the sums advanced by the appel
lant to Roux served to pay Roux’s délits to the Molsons Bank, 
and Roux then transferred his account and his securities from 
one bank to another: but instead of transferring the policies 
directly from the Molsons Bank to the Provincial Bank, he pre
ferred to effectuate the transfer himself by a retrocession of the 
policies immediately to the appellant.

I arrive now at the main question: what formality must a 
transfer of an insurance policy contain to lx* valid against a third 
party, when it is not specially provided in t he policy, and when the 
policy is made payable to testamentary executors, administrators, 
or assigns of the respondent? Art. 2482 Civ. Code determines 
the manner in which the assignment of an insurance can lx* 
effectuated in these terms:—

The insurance jiolicy can be transferred by endorsement, and delivery, 
or by delivery only, under the conditions therein specified.

The Ixmefit of an insurance is a title to a claim which can lx* 
transferred in virtue of the dispositions of the common law, by 
sale, exchange, donation or other deed of transfer recognized by 
the civil law, but it is necessary in all cases that this transfer Ixi 
made according to the dispositions of said civil law, concerning 
the transfer of claims and other incorporeal things: Well, those
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claims, or this right, cannot lx* validly transferred to a third party, 
in virtue of the civil law, hut by way of notice to the debtor or 
the acceptation of same. (Art. 1571 C.C.) The third parties are 
not only debtors of the debt, but also subsequent assignees. The 
transfer by marriage contract invoked by tin* respondent has not 
been effectuated by any of the ways of abandonment expressly 
recognized by the law,by endorsement and delivery, or delivery 
only. It does not contain the formalities required by the arts. 
1570 and following, so that it could l>e validly invoked in virtue 
of the disposition of the common law against a third part y assignee 
in good faith; and for this reason the suit of the respondent could 
not be maintained.

The question before us has been clearly set forth in England, 
in United States and specially in France, and tlx* doctrine that I 
just mentioned above is based on a law similar to ours; it has been 
discussed by a great number of authorities. What we can find in 
our law concerning the formalities of insurance transfers, and 
particularly the signification of those transfers to the insurance 
companies, seems to result from the jurisprudence, rather from 
the Supreme Court than from the Courts of the Province of 
Quebec.

The appellant cited a number of authorities from French 
authors, from English law and also a large number of American 
authorities. Those citations are almost all cited at length in his 
statement which contributes to make the study of the same very 
easy. The discusses also the authorities cited to sup
port the judgment of the first instance. Those authorities arc 
not inanycasead rent and cannot support the judgment rendered.

The appellant lias represented also another point of law, that 
is to say, that the transfer of the policy to the respondent by the 
terms of the marriage contract constitutes a donation mortis 
causa. She maintains that the donor is free to rid himself, as 
onerous property, and for his own advantage of some assets so 
transferred. The appellant discusses this question at length. 
I do not believe I should follow it. It is not necessary to formulate 
opinions on questions which are not necessary for the decision of 
the case.

For the above reasons I am of the opinion that the judgment 
should not be maintained, and it should be set aside and the

5^78
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action of the plaintiff-respondent should have been dismissed 
with costs.

Cross, J.:—The judgment appealed against rests upon two 
grounds: first, that the life insurance assets in question belonged 
to the respondent (plaintiff), as having been acquired by her by 
assignment in her marriage contract, and consequently could not 
have lx*en subsequently transferred to the appellant (defendant) 
by the husband; and, second, that, even if the husband could 
transfer the insurance assets to the appellant as he purported to 
do, the transfer was by way of security and the secured debt has 
been paid, thereby liberating the insurance money to the plaintiff.

The question whether the bank could lawfully take from a 
customer a policy of insurance on his life to secure the eventual 
debt of the customer upon a running account (or to secure am 
kind of debt), the policy being so worded as to be lion-negotiable, 
has not been raised by either part y and I express no opinion on it.

1 consider, with all deference, that there is error in the judg
ment on both points above mentioned both in fact and in law.

The transferee of a debt becomes seized of it by notice of his 
transfer to the debtor, so that, of competing transferees, that one 
whose transfer has been first notified becomes seized of the debt. 
But, it is said for the plaintiff that this is not a case of a transfer 
of a debt, but of a stipulation in favour of a third party who has 
signified her intention to accept of it and who has consequently, 
by virtue of art. 1029 C.C., become seized of the lienefit of the 
stipulation. I consider that the fallacy underlying this contention 
consists in disregarding the fact that, though in a sense the com
bined effect of the insurance policies and of the marriage contract 
is a covenant in favour of a third party accepted by the third 
party as between herself and one of the parties to the contract 
(but not the other), what the plaintiff in this action seeks to do 
is to avail herself, not of a covenant in her favour as a third party, 
but of a transfer of a délit (included no doubt in the policy and 
marriage contract), but none the less a transfer, which in order 
to seize the transferee had to be notified to the debtor.

While not inclined to hold a litigant to her own choice of 
language in an unduly critical way, it may be pointed out that 
the language employed in the marriage contract, and even in the 
plaintiff’s declaration in the suit, is language asserting a transfer.

QUE.

K. B.
Provincial

Beau-



7(M) Dominion Law Reports. [35 D.L.R.

2__‘ The language, however, happens to lx* in accord with the sub- 
K. B. stantial fact.

Provincial As to the other ground, I think that the appellant (defendant)
Bank of 
Canada has reason to complain that the pleadings do not raise it. In her

action, the plaintiff founds lier right to recover uixrn the assign
ment in the marriage contract solely. The assignments to the 
defendant were absolute in terms. In its defence, the defen
dant, however, mentioned that the policies were transferred 
to it to secure* payment of whatever the husband might owe, and 
that he was still its debtor after it had received the insurance 
moneys. All that the plaintiff pleaded in answer is that it was 
ignorant of the matters so alleged. Had the plaintiff specifically 
denied the existence of a debt or alleged satisfaction of it, the 
defendant might have made clearer evidence.

As to the questions of fact, the defendant has transfers in its 
favour in absolute terms. It nevertheless admits that the policies 
were taken by it by way of security. The title being in defendant’s 
favour, its admission must be taken as made or not at all. As 
made, it is that the security was to be for payment of whatever 
the ultimate balance due by Roux might be. The plaintiff has 
failed to prove that the assignment was to secure only the debt 
existing at the date of the assignment. The circumstances, as a 
whole, are also against that view. It is true that that is not exact
ly the position in which the parties are put by the judgment. 
The Judge disregards $21,960.71 of the bank’s claims as not being 
secured by the insurance policies, and finds that, that lieing done, 
all the balance of defendants’ claims has lx*en paid by money from 
sources other than this insurance money. He disregarded the 
$21,960.71, lx*cause the defendants’ claim for that sum is worded 
in its ex. D24 as lx*ing for “chèques déshonorés et protestés,” whereas 
he regarded the pledge as having been made to secure the bank in 
respect of a line of discount to Roux and limited it to the items 
charged for notes discounted.

With much respect, I consider that that is a mistake. Having 
regard to what was the manifest object and purpose of the security 
I would say that, if the bank took up the cheques of its customer 
Roux, its claim upon the cheques comes well within the meaning 
of a “discount” or “line of credit” for which the security was 
taken. I would reverse the judgment.

Beau-
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Considering that the transfers by Honore Roux of the two lift* 
insurance policies in the Federal Life Assur. Co. and the Canada 
Life Assur. Co., the intervenant, made in favour of the appellant 
in April, 1914, have been made according to the law amongst 
other ways, the immediate delivery of said policies to the appellant, 
besides the written transfers made for value, which were registered 
in the book of said insurance companies, intervenant;

Considering that the transfer made by said Roux to his wife, 
the respondent, in form of transfer by marriage contract dated 
October *5, 1913, is not valid against a third party, specially 
against the appellant, because the transfer has not been made by 
endorsement and delivery, nor by delivery only, ami I «cause this 
transfer has never lx»en served to the insurance companies, 
intervenant ;

Considering that at the time of the transfers made by Roux 
to the appellant, the said Roux was appearing in the books of the 
insurance companies as being the only proprietor of said policies 
and having right to dispose of same, and that the insurance com
panies have lawfully paid the insurance to the appellant after 
the death of Roux;

Considering the respondent has no right to claim from the said 
appellant the amount of said insurance policies. ;

Considering that there is an error in the final judgment render
ed by the Supreme Court maintaining the suit of the respondent 
against the appellant;

Maintain said appeal, annul and set aside the said judgment.
Appeal allowed.

BANK OF BRITISH NORTH AMERICA v. STANDARD BANK 
OF CANADA.

Ontario Supreme Court, Appellate Division, Meredith, C.J.O., and Maclaren, 
Magee, and Hodgins, JJ.A., February 7, 1917.

Banks (§ I VA—66)—Liability for dishonouring cheque—Sufficiency 
of funds—Application.

A bank lias no right to dishonour cheques on account of an insufficiency 
of funds, if at the time they were received through the clearing house it 
had sufficient funds to the credit of the drawer available for the payment 
thereof; in the absence of any directions by the drawer it cannot give 
priority to cheques subsequently presented, and in doing so it commits a 
breach of duty which renders it liable for the damages directly resulting 
therefrom.

Appeal by defendant bank from the judgment of Middleton, 
J., 26 D.L.R. 777, 34 O.L.R. 648. Affirmed.
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Wallace Nesbitt, K.C., for the appellant bank.
G. L. Smith, for the plaintiff bank, respondent.
The judgment of the Court was delivered by 
Maclaren, J.A.:—This is an appeal by the defendant from a 

judgment of Middleton, J., of the 24th November, 1915 (26 
D.L.R. 777), condemning the defendant to pay to the plaintiff 
the sum of £2,918.23, being the balance remaining due upon five 
cheques drawn by a firm of May bee & Wilson upon the defendant 
bank, and which were delivered to the defendant by the plaintiff 
at the Toronto Clearing House on the morning of the 1st October, 
1913, and returned dishonoured to the plaintiff, a few minutes 
before 12 o’clock on the 4th October.

It was conceded at the trial and before us that, if the defendant 
bank was simply the drawee of these cheques, without more, it 
could not be held liable to the plaintiff. Our Bilk of Exchange 
Act, R.8.C. 1906, eh. 119, sec. 127, did not adopt that part of 
sec. 53 of the Imperial Act, applicable to Scotland, which provided 
that a bill or cheque operates as an assignment of funds in the 
hands of the drawee; but adopted the part of the section applicable 
to England, namely, that “a bill, of itself, does not operate as an 
assignment of funds in the hands of a drawee available for the 
payment thereof, and the drawee of a bill who does not accept 
as required by this Act is not liable on the instrument.”

Tl:c trial Julge ha; made a close analysis of the evidence 
given before him, and has made certain findings and drawn 
inferences which led him to the conclusion that the effect of what 
took place between the parties in the Clearing House transaction 
was to make the defendant bank the holder for value of the 
cheques in question, and that the settlement there made “was 
intended to be an absolute payment if there were funds to meet 
the cheques; but it was conditional upon this—that if there were 
not in fact funds to answer the cheques, the defendant bank was 
then entitled to return the cheques and to demand recoupment 
in cash. What was done was to return the cheques with the 
statement that there were no funds to answer them, and so to 
obtain from the plaintiff a refund, evidenced by a Clearing 
House cheque, which was the equivalent of so much money.”

He bases his decision upon the ground that so long as the 
defendant bank had or ought to have had funds to answer the
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cheques in question, it had no right to demand recoupment from 
the plaintiff of the money paid at the Clearing House, and tliat 
the recoupment was obtained by a misrepresentation of the 
real state of affairs.

Counsel for the defendant before us did not question any 
of the findings of fact or the inferences drawn from them by the 
trial Judge, but relied upon rule 2 of the rules and regulations 
respecting Clearing Houses, contained in by-law hi of the Cana
dian Bankers' Association, which reads as follows: ‘2. The 
Clearing House is established for the purpose of facilitating 
daily exchanges and settlements between banks. It shall not 
either directly or indirectly be used as a means of obtaining 
payment of any item, charge, or claim disputed or objected to. 
It is expressly agreed that any bank receiving exchanges through 
the Clearing House shall have the same rights to return any 
item, and to refuse to credit any sum, which it wbuld have had 
were the exchanges made directly between the banks concerned, 
instead of through the Clearing House; and nothing in these or 
any future rules, and nothing done or omitted to be done there
under, and no failure; to comply therewith, shall deprive a bank 
of any rights it might have possessed had such rules not been 
made, to return any item or refuse to credit any sum ; and payment 
through the Clearing House of any item, charge, or claim shall 
not deprive a bank of any right to recover back the amounts so 
paid.”

The association was incorporated by 03 & 01 Viet. eh. 93 (D.), 
and the above by-law was approves! by the Treasury Board in 
May, 1901, and both these banks are members of the association, 
and arc consequently bound by the by-law.

In my opinion, this rule does not bear the construction and 
does not have the effect claimed for it by the defence, and it is 
in no respect an answer to the position taken by the trial Judge, 
or to the conclusion arrived at by him. The rule is simply 
intended to place the parties on the same footing as though they 
had dealt with each other directly and not through a Clearing 
House. The plaintiff here is in no wise attempting to use the 
Clearing House as a means of obtaining payment of a disputed 
claim, and I can find nothing in the rule which militates in any 
way against the present claim of the plaintiff.
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By the express terms of the rule, the rights of the parties are 
to be the same as they would have been if the exchange of the 
cheques and other commercial paper had been made between 
them directly, and without the intervention of a Clearing House 
or any of its officers, and are to be determined by the law applic
able to such a transaction, including the law merchant.

In that case, so far as the cheques now in question are con
cernée!, it would be an undertaking or agreement by the defendant 
to collect for the plaintiff these cheques by duly presenting them 
to itself and paying them, if there were unappropriated funds to 
meet them while they remained in its possession. The agreement 
of the plaintiff to perform a like service for the defendant with 
regard to any bills or cheques held by the latter, and either 
drawn upon or payable at the plaintiff bank, would be a good 
consideration for such a contract. The defendant would then 
be the agent of the plaintiff for the due presentment of the cheques 
to itself, and like every other paid agent must use diligence and 
good faith.

The cheques in question reached the branch of the defendant’s 
bank on which they were drawn early on the morning of the 3rd 
October. Between 11 and 12 that forenoon, the credit balance 
of Maybee & Wilson, the drawers of the cheques, was $6,860.44, 
and, so far as the evidence shews, none of it appropriated. It 
was clearly the duty of the defendant to have then presented 
these cheques and to have paid them. Instead of doing so, 
however, It first charged against the account $1,691.44, the 
amount of a claim of its own known as the Boucher item, which 
the trial Judge finds was not then due and for which they did 
not obtain authority until the next day. It also charged against 
it, in the afternoon of the 3rd October, four cheques aggregating 
$5,667.37, which had been previously returned dishonoured to 
the Dominion Bank and the Bank of Toronto, and which it sent 
for after it liad received the plaintiff’s cheques. These items 
with some other small charges left at the close of the day an 
overdraft of $1,044.

In my opinion, the defendant had no right to give to any of 
these items priority over the plaintiff's cheques. The case for 
the plaintiff seems to me even stronger than tlint of the plaintiff 
in Kilsby v. Williams (1822), 5 B. & Aid. 815, where the full
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Court held that bankers could not, in circumstances very like the 
present, except that it was not done through a Clearing House, 
apply moneys not appropriated by the customer to the pay
ment either of their own general account against the drawer or 
of two cheques presented on the same day but subsequently to 
that of the pla ntiff. See also Paget on Banking, 2nd ed., p. 291.

It is quite true that Maybee & Wilson might have counter
manded the payment of the cheques held by the plaintiff, or might 
have directed that the deposits held on the 3rd October should 
be otherwise appropriated, but nothing of this kind was done. 
In the absence of this, the plaintiff was entitled to these moneys, 
and it was the duty of the defendant as the plaintiff’s agent to 
have given the plaintiff the priority to which it was entitled. Not 
having done so, the defendant is liable to the plaintiff for the 
damages directly resulting from the breach of such duty. On 
this ground, therefore, as well as on that taken by the trial 
Judge, I am of the opinion that the judgment appealed from 
may be upheld.

This case is not complicated by any question as to what 
would be the duty of a bank if more cheques than would ex
haust the drawer’s account should come in simultaneously, 
either from the Clearing House or the post or elsewhere—that 
point does not now arise.

It is worthy of observation that the defendant did not profess 
to have refused payment of the plaintiff's cheques on the ground 
of its rights as a drawee to refuse payment; but on the ground 
that there were no funds in its hands projwrly available for their 
payment while the cheques were in its liands as the agent of the 
plaintiff—a reason quite untrue and unfounded.

In my opinion, the appeal fails and should be dismissed with 
costs. Appeal dismissed.

SMITH v. HALIFAX PILOT COMMISSIONERS.
Nova Scotia Supreme Court, Graham, C.J., Longlcy, Harris and Chisholm, JJ.

April il, 1917.

1. Mistake (| III—20)—Or law or fact—Pilotage limits—Recovery or
PAYMENTS.

Money paid for a pilotage license which the pilotage authorities had 
no power to grant, for lack of territorial jurisdiction, is payment under 
a mistake of fact, and may be recovered back.

2. Limitation or actions ($ I E—30)—Fraud—Breach or trust—Pilots*
fund.

The Statute of Limitations does not run against a claim founded on
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fraud or fraudulent breach of trust, as for funds wrongly obtained <r
withheld by pi hit age authorities with respect to a fund for the benefit
of pilots.

Appeal from the judgment of Russell, J., in favour of plain
tiff, in an action against the defendant corporation to recover 
various sums of money paid to defendant for license fees and 
also the percentage* paid defendant on moneys receive! 1 by plain
tiff on pilotage dues from ships piloted, and interest thereon. 
Affirmed.

J. B. Kenny, for appellant.
T. S. Koger*, K.C., ami ./. McG. Stewart, for respondent.
The judgment of the Court was delivered by
Harris, J.:—The pilotage limits for the port of Halifax fas 

established by Order in Council) extend in a north-east line from 
Chebucto Head Light to Devil’s Island Light; thence seawards 
in a radius of 15 miles. The Halifax Pilot Commissioners are 
the duly appointed pilotage authority for the port of Halifax 
and have the licensing of pilots as part of their duty.

Under the by-laws approved by the Governor-General in 
Council all pilotage dues, nil fees for licenses of pilots and of pilot 
boats, and for bonds of pilots, are to form a general fund out of 
which is paid yearly: (a) Three per cent, of the pilotage dues re
ceived to a fund called The Halifax Pilots* Superannuation Fund. 
(6) Necessary ex]>enses of conducting the pilotage business, in
cluding legal expenses, office rent, postage, telegrams, etc. (c) The 
secretary and treasurer’s salary, $000. (d) Certain expenses of the 
commissioners, and (r) The balance is divided among the pilots 
monthly according to their earnings.

The Halifax Pilots' Superannuation Fund is vested in and 
administered by the defendants and now amounts to upwards of 
$40,000.

In case any licensed pilot becomes incapacitated by reason of 
age, infirmity or accident, and the commissioners, for any of these 
reasons, revoke, cancel or refuse the license of such pilot, the 
commissioners are to pay him out of the Superannuation Fund 
during the remainder of his natural life yearly a sum not less 
than $50 nor more than $300, in the discretion of the commis
sioners, and there is a provision for a pension in the discretion 
of the commissioners to his widow and children in case of his 
death.
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St. Margaret’s Ray is admittedly outside of the pilotage limits 
of the port of Halifax, and therefore outside the jurisdiction of 
the commissioners.

In 1870 the commissioners granted a license to the plaintiff 
as a pilot for the pilotage district of Halifax, District of St. Mar
garet's Ray, and the license was renewed yearly or every 2 years 
and the plaintiff continued to act for 35 years as a pilot for the 
St. Margaret’s Ray District under license from the defendants. 
He paid 82") for his first license and 81 for the 1x>nd and 8(1 per 
year thereafter for renewals, " whole period he paid
in .r,f, of his earnings as a pilot to the pilot commissioners, all the 
time understanding that he was a duly licensed pilot and that he 
was entitled to share in the superannuation fund when the time 
arrived for his retirement.

In 1914 he became incapacitated through old age and infirmity 
and applied for his pension. The commissioners refused to give 
him any pension, claiming that St. Margaret’s Ray was outside 
of their jurisdiction, and they also refused to repay him the 
moneys which he had paid in to the Hoard. The plaintiff there
upon brought this action for a declaration that he was entitled to 
receive his pension, or, in the alternative, for repayment of the 
moneys paid the commissioners by him during the 35 years.

All the individual commissioners who were in office in 1879 
are now dead and there is therefore no explanation as to why a 
license was granted to the plaintiff in the first instance. The 
fair inference is that both the commissioners and the plaintiff 
acted in good faith and mistakenly supposed St. Margaret’s Ray 
to be within the jurisdiction of the Hoard.

In answer to the plaintiff's claim, the 'defendants set up 
their want of jurisdiction and repudiate the right of the plain
tiff to participate in the fund. They also set up that the money 
was paid under a mistake of law, and they plead the Statute of 
Limitations.

The case was tried before Russell, J., who gave judgment 
for the plaintiff for 81,098.50 and the commissioners have ap
pealed.

The Judge thought that the defendants had no jurisdiction to 
grant a license to the plaintiff as a pilot for St. Margaret's Ray, 
and that they could not grant a pension to the plaintiff out of the 
fund, ami 1 think this is clearly so.
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If this is so the license they gave him was valueless and there 
was no consideration for the money paid by the plaintiff, and it 
seems to lie a perfectly obvious proposition that defendants 
cannot keep his money. They cannot deny his rights and keep 
the consideration he paid for those rights.

There was a suggestion by counsel that the defendants could 
keep the money for expenses but that needs no answer: they have 
no such right.

The first contention is that the money having l>een paid under 
a mistake of law cannot be recovered. I do not agree that the 
money was paid under a mistake of law. Both parties supposed 
that St. Margaret’s Bay was within the limits of the pilotage 
district of the Harlxmr of Halifax, and that was a mistake of 
fact. Of course the boundaries are defined by a statute, but 
that does not affect the question. As Jessel, M.R., put it in 
Eaglesfield v. Lord Londonderry, 4 Ch.D. 693, at 702:—

A statement of fact which involves as most facts a conclusion of law is 
still a statement of fact and not a statement of law.

See also Kerr on Fraud and Mistake, 59.
In the case of the City of Indianapolis v. McAvoy, 86 Indiana 

589, Woods, C.J., said: “It is a question of fact whether a par
ticular locality is or is not within the limits of a city;” and this 
was said in a case in which the limits of the city were defined by 
ordinances under a statute.

I think this contention fails.
The next question which arises is as to whether the Statute 

of Limitations prevents the plaintiff recovering more than the 
payments made within the 6 years prior to the commencement 
of the action. I have reached the conclusion that the Statute of 
Limitations is no answer and that the plaintiff can recover the 
full amount sued for.

The defendants received the plaintiff’s money as express 
trustee to hold it for the purpose of a superannuation fund. 
Both parties acted on that supposition, until the plaintiff applied 
for his annuity, and then the defendant for the first time repudiates 
the trust.

In Cowper v. Godmond (1833), 9 Bing. 748 (131 E.R. 795), the 
action was for money had and received to recover the considera
tion money paid for a void annuity. The annuity had been 
treated by the grantor as a subsisting annuity within six years
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and it was held that the Statute of Limitations did not begin to 
run until the annuity had lieen avoided Alderson, J., said, 
pp. 753-4:—

It may be conceded that the consideration money was money had and 
received by the grantor at the time of payment; but it was not had and re
ceived by the grantor, to the use of the grantee, until the grantor elected to 
treat the annuity as void.

Here the plaintiff had every reason to suppose* that the de
fendants would carry out the arrange ment and understanding 
upon which he paid his money and superannuate him when the 
time for his retirement arrived. They kept on receiving his 
money to the end and the statute, in my opinion, did not begin 
to run until the defendants repudiated the arrangement.

In Pothier on Contracts, by Evans, vol. 2, p. 120, it is said:—
Where a man deposits money in the hands of another to Iw* kept for his 

use, the possession of the custodee ought to In* deemed the possession of the 
owner until an application and refusal or other denial of the right, for until 
then there is nothing adverse and I conceive that u|>on principle no action 
should be allowed in these cases without a previous demand, consequently 
that no limitation should be computed further back than such demand.

I think the defendants were express trustees of an express 
trust and the Statute of Limitations does not apply in such a 
case.

It was the rule of Courts of Equity, which was incorporated in 
the Judicature Act in England and i our Act (sec. 19 (1)), that 
no claim of a cestui que trust against his trustee for any property 
held on any express trust, or in respect of any breach of such 
trust, shall be held to be barred by any statute of limitations.

In Soar v. Ashwell, [1893] 2 Q.B. 390, at 394, Lord Esher, M.R., 
said :—

The cases seem to me to decide that, where a person has assumed, either 
with or without consent, to act as a trustee of money or other property, 
to act in a fiduciary relation with regard to it, and has in consequence been in 
possession of or has exercised command or cont rol over such money or property, 
a Court of Equity will impose upon him all the liabilities of an express trustee, 
and will class him with and will call him an express trustee of an express trust. 
The principal liability of such a trustee is that he must discharge himself by 
accounting to his cestui qui trusts for all such money or property without 
regard to lapse of time.

And Bowen, L.J., at p. 397, said:
It has been established beyond doubt by authority binding on this Court 

that a person occupying a fiduciary relation, who has property de|>osited with 
him on the strength of such relation, is to be dealt with as an express and not 
merely as constructive trustee of such property. His |M)ssession of such pro
perty is never in virtue of any right of his own, but is coloured from the first
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by the trust and confidence in virtue of which he received it. He never can 
discharge himself except by restoring the property, which he never has held 
otherwise than upon this confidence—anil this confidence or trust ini|M>HCH on 
him the liability of an express or direct trustee.

See also Rochefoucauld v. BousUad, [1897] 1 Ch. 196, 208.
In Re Sharpe; Masonic and (ieneral Life Assurance Co. v. 

Sharpe, [1892] 1 Ch. 154: In this last case Fry, L.J.,said,p. 172:—
It appears to me clear, speaking, of course, without regard to recent 

legislation which extends certain benefits under the Ktatuteof Limitations to 
trustees, that where money has found its way into the hands of a trustee or 
other person against whom this Court gives the same relief as against a trustee', 
there the trustee, or the person in a fiduciary position, cannot set up the Statute 
of Limitations or the analogy of the Statute of Limitations as an answer to 
the demand for money which was in his hands.

See also Burdick v. (iarrick (1870), L.H. 5 Ch. 233.
The provisions of see. 2ti (1) of the Statute of Limitations 

do not apply where the claim is founded on any fraud or fraudu
lent breach of trust to which the trustee was privy or a p&rty, or 
is to recover the proceeds of trust property still retained by the 
trustee or previously received by the trustee and converted to his 
own use.

It is clear that the trust fund in the hands of the defendants 
was enriched by every dollar received by the defendants from 
the plaintiff. This being so the money paid by plaintiff is still 
retained by the defendants. The other alternative is that it was 
improperly converted to their own use and whichever way it is 
viewed the case does not come within see. 26.

It may, I think, also very well lx* argued that the trustees 
were guilty of legal fraud or equitable fraud in misrepresenting 
their authority to grant the plaintiff a license and place him on 
the superannuation fund.

A misrepresentation is a fraud at law although made innocently and with 
an honest belief in its truth, if it be made by a man who ought in the due 
discharge of his duty to have known the truth, and be made under such 
circumstances or in such a way as to induce a reasonable man to believe that 
it was true and was meant to lx1 acted on and has lx*en acted on by him 
accordingly to his prejudice. Kerr on Fraud. 2nd ed., pp. 29, 402.

There is no doubt the plaintiff was induced to part with his 
money ujxtn the misrepresentation of the defendants as to their 
powers and jurisdiction.

If this t>e so, then it is an additional reason why the provi
sions of sec. 26 (1) do not apply.

The defendants raised a question as to the amount of the
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judgment, and contended that if plaintiff was entitled to recover 
at all, the amount was much smaller than that for which judgment 
had been entered. I have gone very carefully into the figures 
and I think, if I had been the trial Judge, I would have given the 
plaintiff a larger amount, but there is no appeal by the plaintiff 
and we cannot increase the amount.

1 think the api>eal should be dismissed with costs.
A ppea l dism issed.

MOORE v. B.C. ELECTRIC R. Co.
British Cdumina Court of Ap/nol, Martin, Calliher and McPhilliits, JJ.A.

A/tril IS, 1917.

Street railways (§ III C—43)—Collision—Neoligence of jitney 
driver.

Where in the agony of imminent collision caused by a jitney driver’s 
recklessness, a inotorman increases sliced, in the hope of avoiding an 
accident, the railway company is not liable for injuries occasioned thereby 
to a passenger of the jitney.

(See annotation in 1 D.L.lt. 783.]

Appeal by plaintiff from judgment of Murphy, J., 22 B.C.R. 
504, dismissing an action for personal injuries sustained by a 
passenger in a jitney automobile colliding with a street car. 
Affirmed.

J. A. Russell, for appellant; L. G. McPhillips, K.C., for respon
dent.

Martin, J.A.:—In my opinion the Judge below has reached the 
right conclusion and the appeal should therefore lie dismissed.

Galliher, J.A.:—I think the jury were justified in finding 
that there was no contributory negligence on the part of the 
plaintiff. The only other question is as to the finding of negligence 
on the part of the R.C. Electric.

I agree with the trial Judge in his application of the law to such 
findings based upon evidence, which I have fully read.

The appeal should l>e dismissed.
McPhillips, J.A. (dissenting):—This is an appeal which 

presents features of difficulty that are somewhat out of the usual 
course. The jury have answered certain questions against the 
defendant company (res] ion dent) which need careful scrutiny. 
Upon the answers to these questions, which find negligence, the 
trial Jinige has nevertheless entered judgment for the respondent. 
The specific acts of negligence found against the respondent are, 
“a lack of automatic alarm bell at crossing, ami going too fast
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speed across roadway.” The action was one for personal injury 
sustained by the appellant, a passenger in an automobile (jitney) 
at a level crossing, the automobile coming into collision with the 
electric car. Upon the evidence and there being no statutory re
quirements for any such device as an automatic alarm bell, the 
failure in this respect cannot constitute negligence. (See Phelan 
v. G.T.R., 23 D.L.R. 90, 51 Can. S.C.R. 113, at 133; G.T.R. v. 
McKay, 34 Can. S.C.R. 81, at 97; Mallory v. Winnipeg Joint 
Terminals, 22 D.L.R. 448, 25 Man. L.R. 456.) Then with respect 
to the finding of “too fast speed across roadway.” As to this 
there is the evidence that the motorman increased speed, in fact, 
accelerated speed instantly, when he saw that an accident seemed 
inevitable, with the hope that the accident might lie avoided or 
minimized in effect, i.e., it was the exercise of judgment at a 
moment when the motorman, in the language of the trial Judge, 
was “in the agony of imminent collision caused by the jitney 
driver’s recklessness.” The trial Judge absolved the respondent 
from liability upon both grounds of negligence as found by 
the jury. Upon the latter ground “too fast speed across the 
roadway,” the trial Judge said as follows:—

In my opinion the evidence clearly establishes that the reckless action of 
the jitney driver put the motorman in a position where he was suddenly and 
unexpectedly confronted with the imminent probability of killing the occu
pants of the jitney. If then in the agony of imminent collision caused by the 
jitney driver’s recklessness the motorman made what at the highest can only 
be termed an error of judgment the law will not hold the company liable. 
Pollock on Toils, 9th ed., p. 490, and cases there cited. It is to be noted that 
the jury declined to find that the electric car approached the crossing at too 
high a rate of sjxhhI or that the motorman did not keep a pro|>er lookout, both 
of w hich grounds were urged upon them. I hold the company on the findings 
not liable. The action is dismissed with costs.

It is with hesitancy that I take a different view from that of 
the trial Judge and my brothers of this Court, and it is with great 
respect that I so differ. The difficulty in which I find myself is 
this: the jury have found negligence within the ambit of authority 
vested in them—that is upon evidence which I can not say was 
insufficient ; to say that I would have arrived at a different con
clusion does not meet the situation. Error in law is not in this way 
established. To admit of the finding of the jury being disregarded, 
it becomes necessary to be of the opinion that there is the absence 
of sufficient evidence and that there can be but one conclusion, 
that being that the speed across the roadway could not be deemed
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actionable negligence in view of the emergency then existing, and 
that as reasonable men the jury were disentitled from so finding, 
and that, thereby, error in law is established. With deference to 
the contrary view of my brothers, I feel constrained upon the facts 
and upon the authorities to decide that the finding of the jury 
cannot be disregarded or displaced upon any ground of error in 
law (see McPhee v. E. A N. lily. Co., 15 D.L.R. 756,49 Can. 8.C.R. 
43, at 53); Skeate v. Slaters, [1914) 2 K.B. 429, 30 T.L.R. 290; 
Kleinwort Sons v. Dunlop Rubber Co. (1907), 23 T.L.R.696, at 697.

The jury were, after all, the triers of the facts, and it may well 
be said in their delilx*rations and in the conclusion arrived at they 
were convinced that the act of accelerating speed, as against 
having the car under sufficient control and at once applying the 
brakes and all the provided mechanism for stopping the car, was 
actionable negligence, and to sustain this finding it is not necessary 
for this Court to say that t hat conclusion was the right conclusion. 
It is only necessary to say, in the language of Sir Arthur Channell 
in Toronto Power Co. v. Paskwan, 22 D.L.R. 340, [1915] A.C. 734, 
“that they (the jury) have come to a conclusion which on the 
evidence is not unreasonable.” I would therefore allow the appeal 
and in my opinion judgment should be entered for the appellant 
for $1,000, the damages awarded by the jury together with costs 
here and in the Court lxdow. Appeal dismissed.

Re CANADIAN NORTHERN PACIFIC R. Co. AND BYNG-HALL.
British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Galliher and 

McPhillips, JJ.A. April 6, 1916.

Expropriation (§ III E—165)—Railway—Compensation for severance.
A severance of sub-division property, by a railway expropriation, which 

does not injuriously affect the land as a whole is not an element of 
compensation.

[HoldUch v. Can. Ntrrth. Ont. R. Co., 27 D.L.R. 14, |1916J 1 A.C. 536, 
followed.]

Appeal from the order of Morrison, J., of April 4, 1915, 
dismissing an appeal from the award of the arbitrators appointed 
to determine the compensation and damages (if any) payable in 
respect of 2.21 acres of land expropriated by the railway company 
for railway purposes. The land so taken is part of and runs 
through a block of land described as the south-easterly portion of 
sec. 66, Victoria district, about 47 acres, and is owned by Percy 
Byng-Hall, Thomas Masker, and Lawrence M. Earle, Joseph 
Nicholson being a mortgagee. It adjoins a lake known as Lost
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Lake, and is about 4*4 miles from the City Hall, Victoria. The 
owners had subdivided the land in building lots, and filed plans in 
the early part of 1913. The property was then put in the hands 
of an agent, and was advertised for sale in lots. Notice of expro
priation was given by the railway company in November, 1914. 
The arbitrators’ award was $3,315 for the land, and $4,812 for all 
other compensation, and damages in respect of the taking of sale 
lands or otherwise injuriously affecting the other lands of the 
owners. The railway company appealed mainly on the ground 
that compensation should not have lieen allowed for injurious 
affection to the owners’ other lands or for severance.

Bodwell &' Lawson, for appellant; Aik man, for respondents, 
Byng-Hall, Harker and‘Earle; C. D. Mason, for respondent, 
Nicholson.

Macdonald, C.J.A.:—I think the appeal should lx» allowed in 
part. In my opinion, as expressed earlier in the case, I do not 
think we can interfere with the finding of the arbitrators in respect 
of the value of the land taken. As regards the consequential 
damages, I am of opinion that, on the evidence, and when I speak 
of the evidence, I rider to the advertisement of the respondents 
themselves, which is set out in the case, commenting upon the 
advantages of having transportation furnished by this railway 
company; the situation of the property, its distance from the city, 
and the area involved, l>eing some 47 acres, subdivided into lots, 
no consequential damage has been suffered by the respondents. 
It has been conceded by counsel for the respondents that if the 
land is to be treated as for market gardening there would be no 
consequential damage. So that, taking it either one way or the 
other, in my opinion the arbitrators were in error in coming to the 
conclusion that the damage which they awarded in this regard was 
suffered. The award, therefore, will be reduced to $1,500 an acre 
for the land actually taken.

Martin, J.A.:—I agree. I think the Holditch case, 27 D.L.R, 
14, (1916] 1 A.C. 530, applies. If it does not, the land has to be 
taken as a whole, and, considering the land as a whole, in my 
opinion it has been appreciated instead o depreciated. I have 
no doubt there was jurisdiction in the arbitrators to entertain this 
point of damages. I agree with what my brother McPhillips has 
said, that the time of acquisition, of acquiring title, means the 
notice to treat.
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Galliher, J.A. :—I would dismiss the* appeal as to the value of 
the land and allow the appeal as to damages.

McPhillipr, J.A.:—I ; m of like view, and consider that we 
should not interfere with the arbitrators’ decision with regard to 
the value of the land. With regard to the damages to other land, 
I consider that they went wrong in law. The controlling decision 
is the case of Holditch v. Can. North. Ont. R. Co. 27 D.L.Il. 14, 
[1910] 1 A.C. 530, where their Lordships of the Privy Council 
express themselves in the most precise terms, stating that the 
decision of the Supreme Court of Canada is in accordance with the 
true interpretation of the law, and the principle is clear enough, 
and it has t>een carried out in the past, that you must take some 
land, or sever some other pieces of land which stand there in a 
severed condition. Unfortunately, the respondents, if it is un
fortunate—I would rather assume that they knew their own 
business, and that it was to their l>est advantage—provided the 
right-of-way upon the plan and subdivision, and having provided 
it, the railway came along and adopted it. If the right-of-way had 
encroached in the slightest way on any of the adjoining lots there 
would have been liability. But there is no encroachment, and 
therefore the Holditch case, it seems to me, is wholly in point.

Appeal allowed in part.

CANADIAN LAUNDRY CO. v. UNGAR’S LAUNDRY
New Brunswick Supreme Court. Aptteal Division, McLeod, C.J., White and 

Grimmer, JJ. November 24, 1916.

Courts (§ II A—164) — Jurisdictional amount — Counterclaim — Re
moval or CAUSE.

A counterclaim for an amount exceeding the jurisdiction of the Court 
cannot be maintained by a County Court in New Brunswick.

[Windsor v. Young, 24 D.L.R. 652, 43 N.ti.R. 313, followed; English 
cases distinguished. 1

Appeal by plaintiff from an order of the Judge of the St. John 
County Court made in Cliambers on May 8, 1916, on the return 
of a summons taken out by the plaintiff to set aside the defence 
and counterclaim, and a summons taken out by the defendant to 
transfer the action to the Supreme Court, King’s Bench Division. 
Reversed.

W. A. Rosa supported the appeal.
F. R. Taylor, K.C., contra.
Grimmep, J.:—The action was commenced in April last, the 

statement of clrra being for work done, and goods sold and dé
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livered, the amount sued for being $337.40. The defence was that 
by contract the defendant had purcliased certain laundry machin
ery from the plaintiff for $3,053, the whole purchase price of which 
had been paid and there was nothing due from defendant to 
plaintiff.

The defendant also counterclaimed against the plaintiff for 
damages in that the machinery purchased was not of the size, 
character or capacity to do the work represented for it, whereby 
the defendant was put to extra expense and was delayed in its 
work. The amount of the counterclaim was $3,866.37.

The plaintiff then obtained a summons from the St. John 
County Court requiring the defendant to show cause why the 
defence should not be struck out as being bail and no answer to 
the claim, and that the counterclaim be struck out as being beyond 
the jurisdiction of the Court.

The defendant also obtained a summons from the same Court, 
requiring the plaintiff to show cause why an order should not be 
made transferring the action to the Supreme Court.

After argument the Judge of the Court made an order dis
missing the application of the plaintiff to strike out the defence 
and counterclaim. He also ordered that the defendant 's applica
tion to transfer the cause stand until the trial ; and tliat the defend
ant have leave to amend his pleadings;*which was done, and a 
fresh defence ami counterclaim was filed and served.

The plaintiff now appeals, seeking to set aside the said order.
I shall treat the subject from two aspects only, namely, the 

application to transfer the cause to the Supreme Court, and the 
effect of the counterclaim.

Ch. 116 of the Con. Statutes, 1903, in sec. 69, provides:—
If on the trial of any cause it shall ap|)ear that the subject-matter of the 

suit is not within the jurisdiction of the County Court, the plaintiff shall not 
in consequence thereof be nonsuited; but the Judge shall have power to order 
that the same be transferred to the Supreme Court on such terms as to the 
payment of the costs of the proceedings in the County Court, or any part 
thereof, as the Judge shall think proper, such costs to be recovered by attach
ment in the same manner as costs of proceedings before a Judge at Chambers.

From this it is clear the right to make the application exists; 
but it can only be exercised or used during the progress of the 
trial, and the Judge cannot then make the order unless it appears 
that the “subject-matter of the suit” is without the jurisdiction 
of his Court. VVliat then is meant by “subject-matter of this



35 D.L.R.J Dominion Law R worts. 777

suit?” In my opinion it means the plaintiff's claim as mentioned 
and set out in the statement of claim, without any reference to 
and exclusive of the defendant’s counterclaim.

At the time the Con. Statutes, 1903. l>ecame law there was 
no provision by which a counterclaim could lx* pleaded in proceed
ings in the County Court; and therefore it cannot be contended 
the legislature, by sec. 09 of ch. 110, intended that a counterclaim 
should be considered as of “the subject-matter of the suit,” and 
one will search in vain among the subsequent statutes of this 
province for any direct pronouncement in this respect. 1 think 
the words, “subject-matter of the suit,” mean nothing more than 
cause or action. By the present Judicature Act “cause” includes 
any action, suit or other original proceeding between a plaintiff 
and a defendant ; and “action ” means a civil proceeding commenc
ed by writ, etc. It follows, then, that as the action in this case 
was brought to recover the sum of $337.40 for work and labour, 
anil for goods sold and delivered, it is well within the jurisdiction 
of the County Court, and it is the plaintiff’s undoubted right by 
law to have its case tried in tliat Court, and the Judge of the 
County Court was in error in permitting the application to trans
fer the cause into the Supreme Court to stand until the trial. It 
should have been dismissed with costs.

Does the counterclaim in any way affect or alter their position? 
By sec. 7 of ch. 25, Acts of 1915, 5 Geo. V., a new section is sub
stituted for sec. 78 of ch. llti, C.S. 1903 (the County Courts Act), 
and it is therein provided, among other things, that all laws of 
this province relating to set-off and counterclaim, when applicable 
and not inconsistent with the provisions of this chapter, shall apply 
to each County C’ourt.

By sec. 10 of the chapter the Courts have jurisdiction only in 
civil matters when the amount claimed does not exceed $400 and 
in actions of tort when the damages claimed do not exceed $200. 
No sums beyond these can be considered by the Court unless, in 
the case of set-off, and in my opinion counterclaims, there is an 
abandonment of the excess over and above the $400 and $200.

Under the provisions of the statute above cited (5 Geo. V. 
ch. 25), counterclaim may be set up in the County Court, but, as 
clearly established by the cases, it must for all purposes for which 
justice requires it be treated as an independent action. Neither,
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as is shown in Storey v. Waddle (1879), 4 Q.B.D. 289, can the 
defendant by counterclaiming alter the mode of trial: A mon v. 
Bobbett (1889), 22 Q.B.D. 543, Stumort v. Campbell, [1892] 1 Q.B. 
314.

Wheti, as in this case, the counterclaim is for damages which 
exceed the sum of $200 the Court has no jurisdiction to consider 
and pass upon it, and to hold otherwise would, it seems to me, 
establish a principle which w ould not be applicable to or consistent 
with the provisions of ch. 116, Con. Stat. 1903, the County Courts 
Act. For the purposes of this judgment it is not necessary to 
minutely state the provisions of our statutes, including the 
Judicature Act, relating to the subject of counterclaim, its objects 
and effect, but as cases decided under the English statutes were 
cited by the respondent and referred to on the argument, I wish 
to say that having examined these statutes, I find them entirely 
different from our own, in that they confer much more extensive 
powers upon the lower Courts in respect to counterclaim than is 
contemplated or provided for in our Acts, and judgments rendered 
under those statutes would in no way affect the matter under 
consideration in this case. As I am therefore of the opinion the 
Court has no jurisdiction to entertain the counterclaim, and as 
under O. 21, r. 15, of the Judicature Act (which may be applied 
to this case) authority is given to a plaintiff where counterclaim 
is set up by which he contends the claim raised ought not to lie 
disposed of, but should Ik* treated as an independent action, to 
apply to the Court or a Judge for an order to exclude the counter
claim, which was done in this case by the plaintiff, the Judge 
should have made an order to strike out or exclude the counter
claim, and he was in error in making his order to dismiss the 
application.

Having had an opportunity of reading the judgment of White, 
J., herein, I agree with the order as proposed by him, to be made 
in this case.

White, J.:—The principal question we are called upon to 
determine is, whether a defendant sued in the County Court, can, 
by his answer, counterclaim for a sum beyond that over which 
the County Court would have had jurisdiction had the defendant 
sought to recover such claim by suing therefor as plaintiff in 
such Court.
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By Act 5 Geo. V. ch. 25, sec. 7, the words, “and to counter
claims,” were introduced into sec. 78 of the County Courts Act, 
ch. 116, C.S. 1903. The section as thus amended reads:—

All laws of this province relating to the examination or depositions of 
witnesses before trial, to proceedings in replevin, to actions by or against 
executors or administrators, to evidence, to the service of processes, to tenders, 
to judgments, to interest on judgments, to set off, and to counterclaims, and 
for the amendment of the law in any way as to practice, proceedings or 
evidence, or any other matter or thing whatever connected with the admin
istration of justice in the Supreme Court, when applicable and not inconsistent 
with the provisions of this chapter, shall apply to each County Court; and the 
mode of proceeding in all cases not herein provided for shall be according to 
the present practice of the Supreme Court. The decisions of the Supreme 
Court shall be binding on the County Courts.

I have italicized the words in the above section to which I 
particularly wish to draw attention.

By the County Courts Act civil jurisdiction is conferred by 
secs. 9 and 10 upon the Courts established thereunder as follows :—

9. The Courts shall not have cognizance of any civil action:—
(1) Where the title to land is brought in question; or (2) In which the 

validity of any devise, bequest, or limitation is disputed.
10. Subject to the exceptions in the last preceding section, the County 

Courts shall have jurisdiction and hold pleas in all personal actions of debt, 
covenant and assumpsit when the debt or damages do not exceed the sum of 
$400, and in all actions of tort when damages claimed do not exceed $200 
and in actions on bonds given to the sheriffs or otherwise in any case in a 
County Court whatever may be the penalty sought to be recovered; provided 
always that the said Court for the city and countv of Saint John shall not 
have or exercise any jurisdiction in any cause in which the City Court of 
Saint John has jurisdiction.

Additional civil jurisdiction is conferred upon these Courts in 
the ease of actions upon certain bonds by secs. 11 and 12, but so 
far as concerns the question we are now asked to determine secs. 
9 and 10 are the only sections to which we need look in considering 
the extent and limits of the jurisdiction conferred by the Act upon 
County Courts in civil actions.

Postponing for the moment inquiry as to how far, if at all, 
the jurisdiction in respect to counterclaim conferred upon County 
Courts by the Act under which these Courts are established is 
enlarged by the Judicature Act, let us first see what is the extent 
of the power which these Courts possess in respect to counterclaim 
by the provisions of the County Courts Act as amended in 1915 
by ch. 25, construed without reference to the Judicature Act.

In Stumorc v. Campbell & Co., [1892] 1 Q.B. 314, Lord Esher, 
M.R., says, at p. 316:—
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No doubt matter is occasionally pleaded as counterclaim which is really 
set-off; but counterclaim is really in the nature of a cross-action. This Court 
has determined that, where there is a counterclaim, in settling the rights of 
parties, the claim and counterclaim are, for all purposes except execution, 
two inde|>endcnt actions. If the plaintiff sustains his claim, judgment goes 
for him on that; and if the defendant sustains his counterclaim, judgment 
goes for him on that. Kit her claim may be reduced by set-off. But if the 
plaintiff succeeds in the one case and the defendant in the other, there are 
two judgments which are inde|>endent for all purjxjsos except execution.

And in the same ease, Kay, L.J., Hays, at p. 318:—
All that those Acts (Judicature Acts) have done in respect of a counter

claim is to allow a cross-action to be brought and tried at the same time as the 
original action.

See also Kinnaird v. Field, [1905] 2 Ch. 361, where Vaughan 
Williams, L.J., says, at p. 366:—

I think that Kay, L.J., in Stumore v. Camjtbell A Co., very happily 
describes the result of the legislation of the Judicature1 Acts when he said that 
all these Acts did with respect to the counterclaim was to allow a cross-action 
to be brought which should be tried at the same time as the original action.

At the same time, impelled by sec. 100 of the Judicature Act, 
he decided that for the purposes of O. 36, r. 2, the word “plaintiff” 
in that rule does not include the defendant in the suit in which
counterclaim is set up.

In face of these authorities, it must be accepted as beyond 
question that a counterclaim is essentially a cross-action. When, 
therefore, sec. 78 of the County Courts Act confers upon a defend
ant the right to maintain such a cross-action by way of counter
claim it must be taken, I think, to give the Court power to try 
such cross-actions only as are w ithin the jurisdiction of the Court 
as conferred and defined by secs. 9 to 12 of that Act.

That this is so has l>een already substantially decided by this 
Court in Windsor v. Young, 24 D.L.R. 652, 43 N.B.R. 313. It 
was there held that the County Court had no jurisdiction to 
entertain a set-off upon which the defendant claimed an amount 
beyond the jurisdiction of the Court as defined and limited by 
secs. 9 and 10 of the County Courts Act. If that be true in the 
case of a set-off, which is a statutory defence to the action, a 
fortiori, it must be true in the case of a counterclaim, which is 
really a cross-action triable, by virtue of the statute, along with 
the plaintiff’s claim.

It follows, therefore, that if the County Court has power to 
entertain the counterclaim here in question it must be by virtue 
of some power conferred by the Judicature Act.
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Prior to 1915, sec. 55, sub-sec. 3, of the Judicature Act, pro
vided that “nothing in this Act contained shall affect the existing 
procedure and practice in the County Courts.” That sub-section 
was repealed by sec. 1, sub-sec. 2, of the Act, 5 Geo. V. ch. 25.

The section of the Judicature Act upon which the respondent 
mainly relies as giving the jurisdiction he contends for is sec. 20, 
which reads as follows : “The several rules of law enacted and 
declared by this Act shall be in force and receive effect in all 
Courts in New Brunswick, so far as the matters to which such 
rules relate shall be respectively cognizable by such Courts.”

Had this section not contained the restrictive words “so far 
as the matters to which such rules relate shall respectively be 
cognizable by such Courts,” there might have t)een ground for 
the respondent’s contention. But these words, I think, limit the 
power to counterclaim to such cross-actions as would lx* cognizable 
by the County Court if brought before such Court by a plaintiff 
suing thereon.

Sub-secs. 7 and 8 of sec. 18 of the Judicature Act are cited and 
relied upon by the respondent. But that section itself provides 
that the rules laid down in its several sub-sections arc applicable 
only to actions commenced in the Supreme Court. The section 
reads as follows: “In every civil cause or matter commenced in 
the Court, law and equity shall be administered therein according 
to the rules following.” By sec. 2 “Court” is declared to mean 
the Supreme Court unless there is something in the subject or 
context repugnant thereto. It is only by sec. 20 tliat these rules 
are made in any wise applicable to County Courts, and then only 
to the extent and within the limits specified in that section.

Flitters v. AUfrey (1874), L.R. 10 C.P. 29, was cited by the 
respondent. That case merely decided that when the County Court 
has decided a matter within its jurisdiction such matter is to lie 
treated as res judicata in all Courts.

Davis v. Flagstaff Silver Mining Co. (1878), L.R. 3 C.P.D. 228, 
and Webster v. Armstrong (1885), 54 L.J.Q.B. 23G, were also cited 
by the respondent. In both of these cases the decision is founded 
upon the provisions of secs. 89 and 90 of the English Judicature 
Act. Our Act contains no corresponding, or similar, provisions. 
And, when we consider how closely our Judicature Act, as to 
nearly all of its provisions, follows the English Act, the omission
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from our statute of these two sections contained in the English 
Act is, I think, significant of the intention of the legislature that 
the law which exists in England by virtue of these two sections is 
not intended to apply here.

With regard to the defence, as distinguished from counterclaim, 
which was originally pleaded, that was clearly bad. It alleged in 
substance that the defendant had bought certain machinery from 
the plaintiff for which he had paid in full, but omitted, doubtless 
through an inadvertence, to state that the plaintiff's claim was 
for part of the purchase price of such machinery. The Judge, 
therefore, by his order, should either have amended the defence 
or disallowed it. He did neither, but dismissed the plaintiff's 
application to strike out such defence, and granted the defendant 
leave to amend his statement of defence as counsel may advise, 
thus leaving it at the defendant’s option to retain the defence as 
originally pleaded if he should see fit so to do. It appears as a 
matter of fact that the defendant, availing himself of the author
ity thus given by the order of the Judge, delivered an amended 
statement of defence which, in addition to supplying the lacking 
averments, the want of which, as I have said, rendered the defence 
bad as originally pleaded, set up, by way of what the statement 
terms equitable defence, two additional grounds of defence num- 
liered respectively 3 and 4, and also repeated his original counter
claim.

We are asked by the appellant to strike out these paragraphs 
3 and 4 of the statement of defence upon the ground that the 
defence thereby set up is “founded on tort, and the damages 
claimed are in excess of the jurisdiction of the County Court and 
the defendant cannot, by abandoning part of his claim, bring it 
within the jurisdiction of the County Court.”

I do not think this Court can on the present appeal entertain 
any question as to whether or not the defences set up in the 
amended statement of defence show upon their face a good answer 
to the action. This Court would only entertain such question 
after application had been first made to the Judge of the County 
Court to strike out the defence objected to as being bad for the 
reasons alleged, and had been refused, and an appeal taken from 
such refusal. But since, for the reasons stated, I think the order 
made by the Judge, under which alone the amended statement of
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defence is authorized, must be set aside, it follows that the entire 
defence pleaded by virtue of that order should be struck out with 
leave to the defendant to answer de nota.

With reference to so much of the order of the Judge as deals 
with the defendant’s application to transfer this cause to the 
Supreme Court, the order shows that the Judge has not directed 
this cause to l)e so transferred. He has merely ordered that the 
plaintiff’s application to transfer stand over till the trial of the 
cause, and, in so doing, lias not decided any question of law as to 
his power to ultimately grant such application. So far, therefore, 
as that portion of the order is concerned there is nothing to appeal 
from.

I think this Court should order that the amended statement 
of defence pleaded by the defendant under the order made by 
the Judge appealed from should be set aside, and that the Court 
should direct that all of said order, save so much thereof as directs 
that “the application of the defendant to transfer this cause to 
the Supreme Court, King’s Bench Division, stand until the trial 
of this cause when the defendant may renew the same,” be 
rescinded, and that, in lieu of such rescinded portion of the order, 
an order be made striking out the statement of defence, including 
counterclaim, as originally pleaded, and granting the defendant 
leave to answer de novo; and that the plaintiff be allowed the costs 
of this appeal, and the costs of his motion in the Court below to 
strike out the original defence and counterclaim; and that this 
cause should be remitted to the Court tielow with directions ac
cordingly.

McLeod, C.J., agreed. Appeal allowed.

CANADA SPOOL COTTON CO. ▼. PETER LYALL & SONS.
Quebec Court of Review, Archibald, A.C.J., Mercier and McDougall, JJ.

October 28, 1916.
Contracts (§ IV B—330)—Building—Quality of material—Decay—In

evitable accident.
Where a contractor puts up the woodwork of a building of a different 

quality of timber than that set forth in the specifications, resulting in 
“dry rot’’ setting in on account of the inferiority of quality, he is liable 
to the owner for the costs of reconstruction of the building to render it 
safe, and even for replacing the wood material with that of steel; it is 
not a case of force majeure or inevitable accident.

Appeal from the judgment of the Superior Court, Panneton, 
J. Affirmed.
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This action concerns the responsibility of contractors and 
architect under art. 1688, C.C.

In 1907, the plaintiff had plans and specifications prepared by 
the defendants Brown & Vallance, architects, for a manufactory 
of spools for cotton mills. The contract was awarded to the other 
defendant Peter Lyall & Sons, and the supervision of the works 
was under the above mimed architects.

The building was delivered in the fall of 1908. The mill was 
equipped and the machinery was started in the fall of 1909. 
About that time a deflection in the floor was noticed and it was 
found that the wooden packing pieces put at the ends of the 
columns to make up their deficiency in length, the distance be
tween the floors having been increased, were shrunk and decayed. 
Whilst changing those packing pieces for cast iron ones it was 
found that one of the beams was affected by dry rot. This beam 
was replaced by Lyall & Sons as were also two more which were 
discovered equally affected as the replacing of the first was being 
done. Further examinations were made, and it was found on 
lifting the floors that a very large quantity of the beams were 
infected. Batten strips which had been placed between the pairs 
of beams were removed; later in August the paint was removed 
from the l)eams so as to let a better access of the air to the wood.

In September the plaintiffs notified both defendants that they 
held them liable for this state of affairs. The defendants repu
diated any liability. The parties met in November and the defend
ants, without acknowledging any responsibility, offered $5,(XX) 
towards the repairs, which was refused.

The building was shored upon account of its dangerous state. 
In January 1911, the plaintiffs protested the defendants by a 
notary requiring them to replace the bad materials employed in 
the mill; that in their default of doing so, the plaintiff would do 
the work at their exj>ense, and the plaintiff notified the defendants 
tliat they were holding them jointly and severally liable for all 
damages. As the defendants made no move in the matter the 
plaintiff went to work and replaced the W'ooden columns and beams 
by steel columns and beams, at a cost of $71,174.92.

The plaintiff in this action further claims $4,100 for painting 
the brick of the building which they allege the defendants failed 
to do, though bound to do so by the contract. In addition they
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claim $9,000 more for expenditure which they allege was rendered 
necessary to replace and repair the floors, besides 10r,' for super
vision of the work, making the total amount claimed $91,802.42.

The defendants severed in their defence, and in substance 
pleaded denying any liability to the plaintiff.

The contract was for $218,000; the plaintiffs paid on it $217- 
500.

The Kuj>erior Court maint aimai the action.
The judgment appealed from was as follows:—
Panneton, J. The plaintiffs claim that the defendants are jointly and 

severally responsible for the loss under art. ltiSK of our C.C.
The Code Napoléon, art. 1792, makes them liable only jointly not sever

ally. This distinction must he kept in mind when reading the French <om- 
mentalors and jurisprudence on that subject.

The defects of construction undoubtedly include the defective materials. 
The authors are unamimous on that question. The woodwork complained 
of was commenced some time in the last part of the winter 190S and completed 
in the fall following. The building is five storeys high. The columns of the 
first storey supporting the first floor are of cast iron, as stated above. The rest 
of interior, columns and beams, were all of wood. There were 252 columns on 
the four floors and 758 beams in all.

The whole extent of the decayed worn! was ascertained only at the end 
of the year 1910, when the infection was found to be so extensive; more than 
one-half of the beams were infected or decayed, that after consultation with 
an engineer, the plaintiffs came to the conclusion that it was not safe to re
construct the interior in wood, in fact the three new beams placed by Lyall & 
Sons in lieu of the infected ones were commencing to become infected, and 
they decided to replace the wooden columns and beams by stool ones which 
was, according to the opinion of the engineer, the only safe material to use 
under the circumstances.

The first question to solve is whether the timber used in the building com
plies with the requirements of the s|K*cificati<ui8 which read as follows:— “All 
timber Georgia pine, long leaf, straight grain and free from knots”.—That it 
did not do so, except a very small quantity, is admitted and proved. The 
reason given is that such timber could not be had otherwise than at prohibitive 
prices, as it would have to be picked at different mills. It presents itself to 
the ordinary man not experienced in construction that the thing to be done by 
the contractors was to report to the company that the timber required could 
not be obtained, but contractors have their own idea about the way to fulfil 
a contract. Some contractors and a few other practical men were examined, 
and stated that the timber used was of good quality and was such as is ordin
arily used for such construction and that the defendants could fairly claim 
fulfilment of their contract by using such timber, though not of the kind or 
quality s|X‘cified. There is a direct breach of the contract, the consequences 
of which the defendants Lyall & Sons did not anticipate, resting upon what in 
practice was considered as good timber at least for solidity and some other 
quality. But unfortunately for them it turned out not to lie of the same ability 
to offer resistance to the dry rot contamination as that required by the s|>eci- 
fications. The result proved it. This is fully established by the evidence of
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Miss Derrick whose dcfiosition shows a complete mastery of the subject, and 
by the evidence of others. This breach of the contract was mainly, if not 
altogether, the cause of the disaster. The timber of the quality specified in 
the contract shows very little sa]) wood, whilst the timber used showed a much 
larger quantity of it. and the more sap wood there is the larger and more 
propitious is the field for the creation and development of the fungus which 
destroys the wood. The density of long-leaf pine offers a great deal more 
resistance to the attack of the disease, and is a much greater protection against 
it than the timber used in the building. In making that substitution the 
defendants Lyall & Sons have assumed all the risks of the change and all its 
consequences.

The timber remained on the ground all the winter, and part of it part of 
the spring, exposed to the inclemencies of the weather, to the effect of melting 
snow, and no proof was made that projier attention was given to it before it 
was employed to sec if it was in good condition. Delvaux, No. 501, refers to 
a case rej>orted in Dali G. 1808 p. 94, wherein it was held that, “Un entrepren
eur est res|xmsable même si les matériaux ont été examinés par le propriétaire 
et par l'architecte avant d'être employés." Unless the defendants could have 
established that dry rot set in by the fault of the plaintiffs, it seems to me that 
the defendants’ task was a ho|x‘less one. The attempt made in that direction 
failed to convince me that it was so, and there are no allegations in the plea 
of either defendants that the disaster was caused by the plaintiff's fault or 
negligence.

Whether the genus of the disease existed before the timber was brought 
on the ground or whether they began to exist when on the ground before being 
employed is immaterial. It was existing in a state of fruition at one place when 
employed, and the paint was applied over it, as was discovered when scraping 
it. The defendants’ contention is that the timber was fret» from disease when 
employed. I am not prepared to say that it was so, and had the timber been 
of the quality required they would have been discharged from the liability 
fastened upon them by art. 1688, but the burden of proving that fact wiis on 
the defendants, and they made no such proof. The defendants used timber 
more liable to such disease than the one s|x»cified, and even if infection had 
set in after it was employed, they are res|>onsible for having used that quality 
of timber. The idea of their responsibility was in their mind when they re
placed the first three beams affected by dry rot, but they changed their mind 
when they discovered the extent of the infection.

The responsibility being fixed upon the defendants by the above article 
of oui Code, no case has been made out to free them from the effects thereof.

The next question is whethbr plaintiffs were justified in rebuilding the 
interior of the mill in steel instead of wood.

The position in which the plaintiffs found themselves after discovering 
the rotten state of the building was not of their own making. It was the 
defendants who placed them in the necessity of making a choice. This choice 
was made u|>on the advice of a skilled man whose opinion was subsequently 
endorsed by many witnesses. But even adopting the opinion of the defend
ants' witnesses that it could safely be replaced by wood, if the plaintiffs made 
their choice in good faith, carried out the substitution of steel for wood in a 
workmanlike manner at reasonable costs, believing that it was a necessity 
owing to the defendants’ fault, defendants must bear that expense. So long 
as the change is not so substantially more expensive as to constitute a case
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of the plaintiffs enriching themselves at the expense of the defendants, I am 
not disposed to find fault with the plaintiffs’ choice.

From the proof made, it seems that a greater number of such factories 
are built in wood than in steel and no inconvenience has resulted of the nature 
of the dry rot disease on account of the kind of work «lone in these mills.

The expense of building is about the same comparing the high price of 
the special quality of timber sfteeified in the contract with steel. This con
tention is disputed by the figures given by Archibald for the defence. The 
proof thus made by the defendants on that point is not such as to leave in 
one's mind a sufficiently strong impression to overcome the evidence made 
by the plaintiffs. Unless a case of bad faith is made out against the plaintiffs, 
which I do not find, I am disused to accept plaintiffs' evidence, placed as 
they were by the defendants in such a difficult position, when the defendants 
would do or suggest nothing.

In the “Gazette des Tribunaux, ” 1909, 1st sein., p. 87. there is a reported 
case of “Mainguy Bouei, entrepreneur et Bonny, Architecte," 1909, 1st sem., 
p. 87, similar to this case in which the infected wooden post was replaced by 
a steel one. The report does not state why the change was made.

I am of opinion that the plaintiffs acted prudently in rebuilding in steel, 
and that they expended about the same amount of money in doing so that 
they would have paid to reconstruct in wood of the extra quality specified by 
the contract.

[The Court rendered two separate judgments, one against the 
builder, the other against the architects. The above remarks 
were made in the first judgment. In the second one, Panneton, J., 
made the following remarks:]

The French Code holds the architect only jointly responsible with the 
contractor. The commentators of the C.N. do not require the same amount 
of knowledge of the defective materials on the part of the architect as from the 
builder. He is not resfionsible for “den vieen caches dont il n’a véritablement 
pu n’a/tereewir.” They hold him fiable “autant que le vice des bain eût été 
apparent ou reconnaissais.” In the case of La Ville de Bar in v. Malpièce et 
autre, 3 Ravon, 1 Collet, p. 533, a suit which arose from the defects in the 
timber used to build the church of St. Germain-en-Laye it is stated by the 
Court that the architect would be liable if “il aurait manqué aux conditions 
essentielles im/tonces par le devin ou qu autant que le vice des bois eût été apparent 
ou reconnaissais.”

In the present case the architects drew' the specifications and required 
the timber to be used to be “of best quality of Georgia pine, long leaf, straight 
grain and free from knots"—The pine used in the building, except a very 
small quantity, is not of that quality, does not answer that description, though 
it is proved by the defendants to be of a good merchantable quality and xvould 
answer the purixwe for anything else except that it is more liable to suffer from 
dry rot than the quality required, ami it is just here the weak point of the 
defence as they have “manqué aux conditions essentielles imjktnécs par le

Our law is more exacting from the architect than the Code Napoléon. 
He must knoxv the timber as xvcll as the builder and is held liable in the same 
manner. He is responsible for the vice de construction resulting from the 
builder’s fault and so is this last for the fault of the architect.
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The defendants Brown & Vallance in their plea merely deny the main 
facts of the plaintiffs' declaration and say that dry rot was due to causes over 
which they had no control and for which they are not responsible. But in 
their factum they further urge and offer for their defence that the plaintiffs 
allege that the building was never finally accepted by them, and that fact 
being alleged they say that under art. 1689 the plaintiffs have no right of 
action, as the building was the property of the defendants Lyall & Sons.

That allegation of the plaintiffs’ declaration is denied by both defendants 
in their plea. But whether finally accepted or not does not alter the situation. 
Defendants Lyall & Sons have allowed the plaintiff to take possession of the 
building to start their operations therein and the dry rot was discovered only 
after the plaintiffs have been in full possession of the building for nearly one 
year and the defendants Lyall & Sons did not pretend to have anything more 
to do with the building, and so far as they were concerned, the delivery was 
complete. What the plaintiffs did in undertaking to replace wood by steel 
was an acceptance of the building which would preclude them from finding 
fault with it for anything for which defendants, Lyall & Sons would be re
sponsible otherwise than under art. 1688. Ten years’ liability exists even after 
the delivery and the acceptance has been had. When the plaintiffs’ plant and 
machinery were all in the building and the works in o{)eration, the plaintiffs 
had t o go to work at once t o do what was necessary to prevent further damages 
which would result from allowing the decayed wrood to go to pieces and carry 
dow n the whole machinery involving perhaps the loss of life.

The plaintiffs also claim from the defendants $4,100, for painting the 
brick of the whole building. In the contract it is stipulated that “All joints 
must be carefully filled with mortar and well flushed up, joints on the inside 
and outside to be struck with a tool.”

Instead of being made as required, defendant Lyall made raked off 
joints. It gives a better appearance to the building, but requires less mortar. 
It is stated by one witness that raked off joints cost more It is hard to 
understand why it should cost more. But is it as good? It is a concave joint 
instead of a convexed joint flush with the wall. One naturally believes that 
this cast joint is better, and it is the one stipulated. To make such joints 
after the building is up is more expensive than if they had been made as the 
walls were being made.

The plaintiffs are entitled to have the building made according to the 
contract and they are entitled to recover from the defendants Lyall & Sons 
the cost of repainting which amounts to $4,098.73. Plaintiffs’ claim for $9,000 
for an expected expenditure to be made to place the infected flooring in a safe 
condition is proved only to the extent of $636.11, the cost of creosoting it.

The plaintiffs’ claim for supervision at the rate of 10% on the costs I am 
not disposed to allow.

Brown & Vallance cannot be held resitonsible for Lyall & Sons’ default 
to fulfil their contract with regard to the painting of the brick work.

The Court condemns the defendants Lyall & Sons, jointly and severally, 
to pay the plaintiffs $71,120.85 with interest from March 7, 1912, and part 
of that sum to wit: $67,022.12 and interest from March 7, 1912, jointly and 
severally with the other defendants, Brown & Vallance, the whole costs.

Brown, Montgomery and McMichael, for plaintiff.
Perron and Taschereau, for Lyall & Sons.
Elliott and David, for architects.
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The judgment of the Court, of Review was delivered by
Archibald, A.C.J.:—This is a large record and concerns a 

large sum of money, but the facts are not numerous and most of 
them are determined beyond dispute. It is an action taken by a 
proprietor against the architect and contractors who have built 
him a building, and the judgment has gone, jointly and severally, 
against the contractors for the sum of 871,120.85, while the 
architects have only been condemned to pay 807,022.12.

The two judgments were separate one from the other, but 
there is no need to inquire closely into the matter of the difference 
of amounts between the two judgments as the principle upon 
which the inscription in revision is made would seek to destroy 
both judgments.

The building which was in question, for the plaintiff, was to 
have been constructed and was constructed by the contractors 
under the supervision of the architects, having beams and $ 
which were specified to lie long leaf Georgia Pine, and it was not 
specified to be built with beams and pillars of steel.

The contractors did not supply the quality of pine which was 
specified, but they supplied another kind of pine which was much 
cheaper and more easily obtainable in the market. This pine 
was supplied and put into the building without remark from the 
architect, and the building was completed and paid for and the 
plaintiff had moved into it and installed their machinery and were 
there nearly a year when it was found that the wood was very 
badly affected with a dry rot and in places was becoming dan
gerous.

The contractors were notified and some rejiairs were attempted 
to be made. I think some three beams were replaced, but shortly 
afterwards these also began to be affected with the same disease.

The proof establishes that dry rot is a disease which attacks 
wood, resulting from a germ; that it is not an inevitable accident 
or force majeure or some dispensation of Providence that nobody is 
responsible for. It also establishes the fact that, when this disease 
has become—if I may say so—epidemic in a building, as it had 
so iH'come in this building, it is impossible, without great expense, 
to eradicate it.

When the contractors had refused to acknowledge any further 
responsibility for the condition of the building, the owner investi
gated what it was possible to do and it found that it could be just
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as cheaply reconstructed in steel as in wood of the quality which 
was specified, having in view the precautions necessary to get rid 
of the infection of dry rot, and they finally decided to reconstruct 
in steel, which they did, and the judgment has allowed them the 
cost which they were obliged to be at in performance of this work.

Experts were examined and after making long tests, gave 
evidence that they had established that the quality of pine speci
fied was much less subject to dry rot than was that actually 
furnished. The long leaf Georgia Pine is a very slow-growing 
wood. The evidence shows the average number of annual growth 
rings in a certain diameter in the wood specified is very much great
er than exists in the wood actually furnished. But this is really 
a matter of no consequence. Plaintiff was entitled to have the 
particular wood which was specified and the defendants could not 
offer him any other wood. The obligation of the defendants was 
to guarantee the solidity of the structure for a period of 10 years, 
and they could only avoid that guarantee by showing that the 
attack upon the solidity arose from inevitable accident or force 
majeure. As I have said, in this instance, it arose from nothing 
of the kind; but it arose from the fact that the wood defendants 
had furnished was affected by the germ of dry rot when they 
furnished it, which they were to discover and to know. Under 
these circumstances, the defendants having refused, themselves, 
to take the necessary means for restoring the building into the 
state in which it should have been as a solid building, plaintiff had 
the right, after having put them in default, to do the work itself, 
and it did do it, and did it by the least expensive method in which 
the work could be securely done. The building which they have 
obtained by doing the work in the manner in which they did do 
it, is not a building of greater value than it would have been, had 
the defendants completed their work in accordance with their 
contract. The judgment, therefore, which has condemned the 
defendants jointly and severally is right and must be confirmed.

Judgment affirmed.

ONT, BEURY v. CANADA NATIONAL FIRE INS. Co.
j^7 Ontario Supreme Court, Britton, J., February 21, 1917.

Insurance (§ V B—180)—Proofs of loss—Waiver—Denial of 
liability—“Insurance contract”—Interim receipt—Insurance Act, 
R.S.O. 1914, ch. 183, sec: 2 (14), sec. 194, Condition 8—Estoppel
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—Notice of cancellation.]—Action to recover the amount of the 
plaintiffs’ loss by fire upon property alleged to lie covered by an 
insurance contract made with the defendants. The defendants 
counterclaimed the amount of the unpaid premium. The plaintiff 
applied for the insurance on or I adore the 30th April, 10VS; the in
terim receipt issued was dated the 30th April, 1915; by the terms 
of the interim receipt the property was insured for 30 days; that 
period came to an end at main on the 3(lth May, 1915; there was 
no other policy or contract; and the fire tiaik place on the 31st 
May, 1915.

Gideon Grant, for plaintiffs ; A. C. Heiqhington, for defendants.
Britton, J.:—The plaintiffs A. R. Williams and T. A. Hollin- 

rake were the owners of a certain building or buildings, in the 
township of Swansea, in the Province of Ontario, and in this 
building or buildings was certain personal property, alleged to be 
owned by the plaintiff James P. Beury. Beury had purcliased 
this personal property from an estate of which the'plaintiff G. T. 
Clarkson was the receiver. This property was destroyed by fire 
on the 31st May, 1915. The plaintiffs allege that this property 
was covered by insurance effected with the defendant company, 
and this action is brought to recover the amount of the plaintiffs’ 
loss, covered by such insurance.

This building was used and occupied as a place for the manu
facture of films to be used in the business of exhibiting moving 
pictures.

There seems to be no substantial dispute about the ownership 
by the plaintiffs of the property intended to be covered by insur
ance, and that that property was destroyed by fire.

I find that the plaintiffs were the owners of the property upon 
which the plaintiffs intended to obtain a policy of insurance from 
the defendants. Tliis is the property that was destroyed by 
fire on the 31st May, 1915. In fact there was upon the trial no 
question raised as to the ownersliip of the building by Williams 
and Hollinrakc. There cannot be any real question as to the 
chattels—because, if the title to the chattels had not passed to 
Beury, it was in the receiver, and the receiver is a party to this 
action.

The plaintiffs put in formal proofs of their loss; these proofs 
were, I think, in substantial compliance with the statutory con
dition in regard to proofs. Even without formal proofs, before
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trial, of loss, it is not open to the defendants to put forward the 
non- ’elivery of proofs as a defence, because they dispute their 
liab.i.v/, and deny that they liave any insurance on the property, 
and deny their liability in any respect for the loss by fire.

I have given this matter very considerable consideration, and 
my conclusion is, that, if the plaintiffs liave any right to recover, 
it is solely on the interpretation to be put upon statutory condi
tion 8, sec. 194, of the Insurance Act, R.S.O. 1914, ch. 183, which 
is as follows: “After application for insurance it sliall be deemed 
that any policy sent to the assured is intended to be in accordance 
with the terms of the application, unless the company points out 
in writing the particulars wherein the policy differs from the 
application. ”

In this case there Mas an application for insurance; that appli
cation Mas accepted; and it only remained for the defendants to 
deliver the policy in accordance with the application. Instead 
of that, they deliver M'hat is called an interim receipt, by M-hich 
the term of the risk was only thirty days from the date of the 
interim receipt, instead of twelve months from the date of the 
application. With the interim receipt the defendants did not 
point out in Mriting the particulars M'herein the interim receipt 
differed from the policy applied for. The policy applied for Mas 
for 12 months, and not for 30 days. By sec. 2, clause 14, of the 
Insurance Act, an interim receipt is a “contract of insurance” 
within the meaning of the Insurance Act. Whatever may liave 
been the intention of the Legislature, I can gather their meaning 
only by interpreting the Act above cited.

I do not think that the receipt itself is at all a compliance with 
the Act; what the Act requires is something outside of, and 
additional to, the policy (interim receipt in this case); nor do I 
think that the letter subsequently sent Mas in compliance with the 
section above cited. It cannot be said that the interim receipt was 
a new contract entered into between the parties; there Mas no 
negotiation, or discussion, or consideration of a neM’ agreement 
differing from the one first applied for.

The section does not say tliat the policy must contain certain 
things as mentioned in the statute; but the complaint of the 
plaintiffs is, that the policy sent differed from the policy the de
fendants ought to have sent, and the defendants did not state in 
writing wherein there was a difference, and what the difference
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was; therefore, whatever is sued upon as coming from the de
fendants as a policy, shall be deemed to be a policy in accord
ance with the application.

I do not think the interim receipt was applied for in lieu of, or 
in substitution for, the policy asked for by the plaintiffs. The 
plaintiffs never, so far as I gather from the evidence, applied for 
a term of only 30 (lavs.

The plaint ills contend tliat the rate of insurance was fixed on 
the ltitli May, while the defendants say it was not fixed till the 
25th or 2fith May. It is only material, as it seems to me, as 
shewing that the rate tea» fixed, and that it was fixed for 12 months, 
and not for 30 ilays only. There liaving been no objection at tliis 
stage to the application, and as it was held over only for the pur- 
l>ose of fixing a rate, and as the rate was afterwards fixed, I think 
the plaintiffs are entitled to succeed.

No particular stress, as I understood the argument at tlie 
trial, was placed u|>on the premium not being paid before the fire. 
It clearly was a case in which credit was given for the payment of 
the premium. The plaintiffs were always ready ami willing to 
pay the premium as soon as the rate should be fixed, and they 
now bring the money into Court.

In view of all the circumstances, the defendants should be 
estopped from contending that the ;x>licy (interim receipt) was not 
in force at the t imeof the fire—they ’Jiving, before then, and while 
the receipt, according to the defenuants’ own contention, was in 
force, notified the plaintiffs that the policy would Ire cancelled 
at a date named, which date liad not arrived at tike time of the fire.

There will be judgment for the plaintiffs against the defemlant 
company declaring tliat the receipt issued by the defendant 
company shall be deemed a policy issued by the defendant com
pany as applied for by the plaintiffs. And there will be judgment 
for the plaintiffs for the sum of $1,897.44 with interest from the 
6th October, 1915, at 5 per cent, per annum till judgment, with 
costs.

And there will be judgment for the dcfcndiints on their counter
claim for $105.20, with costs down to the time of the payment of 
the money into Court by the plaintiffs, and the costs of obtaining 
the money out of Court.

[The shove decision was affirmed by the Soeond Divisional Court of the 
Al>[*‘Uate Division on the 13th April, 1917-1
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CALGARY GRAIN CO. v. NORDNESS.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and Heck, JJ.

April gO, 1917.

Sale (§ I B—5)—Grain—Place of delivery—“Basis in store 
at”—Sufficiency of memorandum—Sales of Goods Ordinance (Alta.), 
secs. 6, 28—Canada Grain Act, 1912, ch. 27.]—Appeal from the 
judgment of Greene, J., dismissing the plaintiff’s action for damages 
for breach of contract in failing to deliver grain. Affirmed.

C. F. Adams, for appellant ; G. L. Fraser, for respondent.
The judgment of the Court was delivered by
Harvey, C.J.:—The contract which bears more likeness to 

a cipher telegraph message than an ordinary agreement is in the 
following terms :—
To C. A. NordnesH, The* Calgary Grain Co.

Jenner. Calgary, Alta., Oct. 7th, 1916.
We eonfirm the following purchase from you to-day: 1.000 hurh. of 1 

Nor. at 91 %/\ jierbush.
Basis in store Ft. William or Pt. Arthur for shipment to . . . for 

. . . delivery to he made on or before Nov. 30. Other grades to apply 
at spread, date of inspection.

In the event of the seller failing to fill above contract as 8|>ecified we reserve 
the right to buy in a like amount to fill and in case of a loss same will be 
charged to the seller and if a gain the amount will at once be paid the seller. 
Accepted. The Calgary Grain Co.,

To C. A. Nordness. Per D. A. MeCrimmon.
Some time after the agreement was made a car was ordered 

for the purpose of shipping the wheat and when it was ready 
plaintiff’s agent sent word to defendant with instructions to bring 
in the wheat. With the aid of several neighbours he brought in 
the greater portion and was prepared to bring in the remainder 
on the following day, but he was then informed that the car was 
defective and could not be used, and when he asked plaintiff’s 
agent what he was to do he got no assistance. He could find no 
place to store the grain so he sold it at a loss to himself of lc. per 
bushel. The exact date of this does not appear, but it was ap
parently some time in November.

The plaintiff bases its claim to damages in the difference be
tween the market price and the contract price on November 30, 
there ln»ing no evidence that there was any difference on the day 
when the grain was actually sold, which, if there was a breach, 
would probably be its date.

If it were necessary to determine the meaning of the cryptic 
document which is put forward as the evidence of the contract,
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I would consider the task a hopeless one, hut I am of opinion 
that the case can he disposed of with less difficulty. The plain
tiff contends that by the terms of the contract the defendant 
was hound to provide the car and deliver the grain at Fort William 
or Port Arthur and the agent of the plaintiff who negotiated the 
purchase stated in evidence that he told defendant he had to 
deliver it at Fort William. In view of the fact, however, that this 
statement was made on the invitation of plaintiff’s counsel in 
response to a question that only required “yes” for an answer, it 
need not l>c expected that the highest value will lx* attached to it. 
If counsel wish the evidence of their witnesses to Ik* accepted 
wit hour question they would Ik* well advised to see that their 
answers are spontaneous and not suggested.

The defendant denies that anything was said as to the place 
of delivery.

A grain merchant was called to prove that the use of the words 
‘basis in store Ft. William” casts on the seller the burden of 
procuring the cars and delivering at Fort William. This same 
witness in cross-examination admitted that these words were 
sometimes employed in contracts for grain to Ik* delivered in 
Calgary, hut still maintained that they referred not merely to 
price, hut to delivery.

In the Canada Crain Act (eh. 27 of 1912) there is contained 
a form of track buyers’ purchase note of a car of grain. Sec. 
219 provides that this memorandum of agreement shall specify 
inter aha, the kind of grain purchased and “the purchase price 
per bushel in store at Fort William, Port Arthur or other destina
tion.” It also provides that it shall specify the amount of money 
paid on account and “that the full value of the purchase money 
shall he paid to the vendor, immediately the purchaser shall have 
received the grade and weight certificates and the railway expense 
hill.”

The form given in the schedule “G” commences as follows:—
I have this day bought from................... car No. containing

bushels (more or less) at cents |x*r bushel basis . . .
in store Fort William or Port Arthur, weight and grade guaranteed by seller.

Receipt of bill of lading for same property endorsed by the consignee is 
hereby acknowledged.

It is stated in Renjamin on Sales (5th ed.), p. 741, that the 
transfer to the buyer of bills of lading forms a good delivery in 
performance of the contract.
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It is apparent, therefore, that the words “basis—in store at 
Fort William” in the track buyers’ contract have no reference 
whatever to delivery. The words, however, are used in such a 
way in the context as to give some sensible meaning. The blank 
after “basis” is no doubt intended to be filled in with a specifi
cation of the grade, and the terms of the section shew that the 
grain is Ixmght and the price fixed upon the basis that it is of that 
grade (there being another term of the contract to shew how the 
price is to be fixed if the grade varies), the full amount of the 
purchase price to be determined when its grain is in store at Fort 
William at which time the expenses and actual quantity of the 
grain and the grade, which has to be determined by the inspection 
which, under the Act, is to be made at Winning in the ordinary 
course, will l>e ascertained.

In the contract l>eforc us the words used do not permit of 
any such sensible interpretation. There is no blank for specifying 
the grade. The words commence a new paragraph, which con
tains blanks and makes no sensible meaning in English. It is 
not necessary to try further to make some sense of it for it is 
clear to me that by no means could it be interpreted as intending 
to provide for delivery at Fort William or Port Arthur and there
fore in order to give it that interpretation it would Ixi necessary 
to shew that both parties understood it to l>e so intended.

The trial Judge has not expressly found that the defendant did 
not so understand it, but he does say that the defendant did not 
understand that it was his duty to order a car at the time the con
tract was made which impliedly finds that he did not understand 
it was his duty to deliver the grain at Fort William. On the 
evidence I think this is the only fair conclusion to reach.

Such l>eing the case the contract is silent as to the place of 
delivery and if there was no place of delivery agreed upon, as the 
trial Judge points out, under sec. 28 of the Sales of Goods Ordin
ance ! he proper place of delivery was the defendant ’s farm and the 
plaintiff was never ready to take, and never had any thought of 
taking, dnlivery there, and in the absence of such readiness is not 
in a position to maintain an action for breach of contract for non
delivery. If a place of delivery was agreed upon, which seems 
rather more lii.' ly, since the defendant upon request, at his own 
expense, brought the grain to Jenner, then the memorandum is 
incomplete in not specifying it and is insufficient within the terms
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of sec. (> of the Sales of Goods Ordinance which is set up as a de
fence, and it is not necessary to decide whether if he were hound 
to deliver at Jenner he did all that the contract required of him.

I would dismiss the appeal with costs. Appeal dismissed.

CALGARY GRAIN Co. v. LIDDLE.
Alberta Sujseme Court, Harvey, C.J., Stuart and Heck, JJ. Ajtril 20, 1917.

Sale (§ IB—5)—Grain—Place of delivery—“Basis in store at” 
—Sufficiency of memoratidum—Sales of Goods Ordinance (Alta.)]— 
Appeal from the judgment of Greene, J., dismissing an action for 
breach of contract. Affirmed.

C. F. Adams, for appellant ; G. L. Fraser, for respondent.
The judgment of the Court was delivered by
Harvey, C.J. :—Like the case of the same plaintiff v. Nordness, 

this is an action for damages for breach of contract by non
delivery of grain, and, as in the other case, Greene, J., dismissed 
the action. The contract is not quite so abbreviated as in the 
other case. The part material is as follows :—

We confirm the following purchase from you to-day: 1,400 bushels of 1 
Northern at 99% cents per bushel, basis in store Fort William or Port Arthur 
for shipment to . . . for . . . delivery to be made on or before 
November 30. If cannot make November will take Deceml>er spread.

Other grades to apply at spread date of ins|>ection.
It is to be observed that the words “basis in store Fort William 

or Port Arthur, ” do not commence a paragraph as in the Nordness 
case, but for the reasons I gave in that case I can see no ground 
whatever for interpreting them as having any regard to the place 
of delivery, and the contract therefore is silent as to the place of 
delivery, and there is no suggestion that anything was agreed as 
to this except as to getting cars.

It is clear, however, that the defendant thought that he was 
to deliver at Jenner. There was difficulty, however, in getting 
cars, and then differences arose between the parties as to the 
meaning and effect of the words, “If cannot make November 
will take Deeemlx'r spread, ” and in the result, no grain was 
delivered or offered for delivery.

The same defence is raised in this case as in the Nordness one, 
that the memorandum in w'riting is insufficient under the Sales 
of Goods Ordinance, and I am of opinion that the reasons for 
dismissing the appeal in that case are fully applicable to this, and 
I would therefore dismiss this appeal also with costs.

Appeal dismissed.

ALTA.

sTc.
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B. C. HANNA T. CITY OF VICTORIA.
C. A. Brtliuh Columbia Court of Au/teal, Mwdonald, C.J.A., and Martin, (Jalliber

and McPhulips, JJ.A. April S, 1917.

Damages (§ III L—280)—Expropriation—Municipal Act— 
Compensation for land injuriously affected—Offsets—Advantages— 
Local improvements.]—Appeal by City from the judgment of 
Morrison, J. Reversed.

Hannington, for City; McDiarmid, for respondent Hanna.
Macdonald, C.J.A.:—I agree with the Judge’s answers to the 

first and second questions. The third question is to be answered 
only if the first is answered in the affirmative, and as it was an
swered in the negative the Judge’s answer to it was gratuitous, but 
does not prejudice either party.

The fourth question is the substantial one. The lane in 
question is tieing opened up as a local improvement by the city 
at the instance of the owners of the lots through which it passes. 
They are to pay the whole cost. The contention of the respondent 
is that not only is the compensation for land taken or injuriously 
affected to be set-off against any advantage he might derive from 
the contemplated work, but. that in determining such advantage 
the charge which must l>e assessed against the portion of the 
lot not taken must also be set-off against such advantage. Sec. 
304 being the one in question is. open to that construction, but 
it is 1 think, also open to the construction contended for by 
counsel for the City, namely, that only the cost of the land taken 
and damages suffered shall be set-off against such advantage.

Were it not for the impracticability of carrying it out, I should 
prefer the former construction—a construction which was favoured 
by the Ontario Court of Appeal in He Pryce & City of Toronto, 
20 A.R. (Ont.) 16. It is true that in that case very little attention, 
particularly in the argument, appears to have been directed to the 
question which is now Indore us, and it may lie that the practical 
difficulty of applying the construction adopted by that Court in 
actual practice was not sufficiently dwelt upon.

Now, consider the task of arbitrators if the construction 
contended for by the respondents is adopted. There* are several 
owners in the position of the respondents. Whether they have 
agreed as to their damages, or have not yet taken proceedings, 
is not stated. What we know, however, is that this is a single 
submission of the respondent’s claim alone. How then are the
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arbitrators to arrive at the damages suffered by the respondents ”•c* 
when one of the factors, namely, the amount which may eventually C. A. 
be found to lx* the claimant’s share of the costs is an unascertained 
factor? I cannot see how it can Ik* made certain even if the same 
board were dealing with all claimants interested. Not one claim 
could be finally determined until all had been tentatively deter
mined, and even then re-adjustment after re-adjustment would 
have to 1m1 made before even approximate effect could Ik- given to 
the section construed as the respondents contend for. Were each 
claimant to do as the respondent has done, take his own separate 
proceedings, the uncertain factor could never lx1 supplied.

The other construction presents no such difficulty. A reason
able meaning can lx* given to the section when applied to this case 
by holding that the advantage referred to was a physical advantage 
to the enjoyment of the balance of the lot and had no reference to 
the burden which might l>c placed upon it to secure the owner’s 
share of the cost. Then, again. I think the respondent ’scontcntion 
is inconsistent with sec. 55 of the Act, which provides that where a 
first assessment proves insufficient, a second and successive 
assessments may be made, or if too much, the excess shall be 
refunded ratably.

In the circumstances contemplated by said sec. 55, the inten
tion of sec. 394 as contended for by the respondents would lx* 
violated; whereas on the other construction no such violence would 
be done.

For these reasons I would allow the appeal and answer the 
fourth question, which is not very clearly expressed, in the negative.

Martin, J.A.:—In my opinion, local assessments should not l>e 
considered in the ascertainment of “damages” under sec. 394.
There are two quite distinct things which must not lie confused or 
mixed up together—one is the "cost of constructing” the improve
ment under secs. 54(2)-8, which necessitates ex|x*nditure, and 
which is a charge on all the land affected anti assessed in equitable 
proportions, and must lx* paid as a statutory obligation; and the 
other is the damage “necessarily resulting from” the doing of that 
work, apart from its cost. To illustrate this, it might happen that 
the damages resulting from the doing of a work costing $10,(MX), 
would be $1,000 to each of ten owners, but the “advantage” they 
would each derive would be $1,000, and therefore the “damages”
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and “advantage” would be balanced and nothing could lie 
recovered by the owners. But the cost of the work, $10,(KM), 
would still remain, and have to l>e paid by said owners according 
to the assessment, which shows that there is this element of cost 
which is not included in, and is quite distinct from, damages. This 
is the clear principle upon which the question in dispute should l>c 
answered. There is nothing in the Ontario cases which, in 
principle, conflicts with it (Re Richardson, 17 O.R. 491, was on a 
special section) and it is in accord with eur judgment in Okelis case 
(Okell v. Victoria, 10 D.L.R. 353).

I am of the opinion, therefore, that the appeal should l>e 
allowed.

Galliher, J.A.:—I agree with the reasons for judgment of the 
Chief Justice.

McPhillips, J.A., agreed. Appeal allowed.

CAMPBELL v. NOVA SCOTIA STEEL A COAL Co., Ltd.

Su/ireme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington, 
Duff and Anglin, JJ. June 18, 1915.

Railways (§ III—51)—Operation—Signals and flagmen— 
“ Train moving rei'ersely in city, town or village”—Yard train— 
Contributory negligence of servant—Nova Scotia Railway Act 
(R.S.N.S. 1900, ch. 99), sec. 2r>l.]—Appeal by defendant com
pany from the judgment of the Supreme Court of Nova Scotia, 
22 D.L.R. 885, 48 N.S.R. 540, affirming the judgment of Ritchie, 
J., in fpvour of plaintiff in an action under the Employers’ Lia
bility Act and Lord Camplxdl's Act (R.S.N.S. 1900, ch. 178), to 
iccover damages for the death of an employee caused by defen
dant’s negligence.

W. A. Henry, K.C., for appellant company.
W. R. Tobin, for plaintiff, respondent.

The appeal was dismissed and judgment below affirmed.
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Highway crossing—Rate of speed—Not “thickly peopled”—Neg

ligence..................................................................................................  106
Injury to animals at large—Wilful act—Negligence.................... 473, 481
Operation —Signals and flagmen—Train moving reversely in city, 

town or village—Yard train —Contributory negligence of ser
vant....................................................................................................... 800

Switch stand too near rails—Injury to switchman............................... 318
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RECORD AND REGISTRY LAWS—
Regietration of assignments—Legal or equitable.................................  272

SALE—
Breach of warranty—Seed—Damages.................................................... 603
Conditional sale—Conversion—Collateral aecurity—Merger............. 577
Grain—Delivery—“ Buyers option ”.......................................................  396
Grain—Delivery—Time and place—Duty as to cars—Tender—Re

pudiation for non-acceptance...........................................................  400
Grain—Place of delivery—" Basis in store at”—Sufficiency of memo

randum—Sales of goods ordinance (Alta.)............................. 794, 797
Lien of conditional vendors—Alteration of chattel—Redemption-

Rescission............................................................................................. 551
Option—Retention of goods—Remedy—Detinue................................ 298
Right to claim delivery—Tender of payment—Pleading.................... 667

SCHOOLS—
Liability of school trustees—wrongful disbursements—Court costs—

Resolution—Alteration of minutes—Participants........................ 142
Separate schools—Company taxes—Notice........................................... 158

SEAMEN—
Desertion of ship as bar to wages...............................................................608
Pilotage license—Territorial jurisdiction—Pilots’ fund—Breach of 

trust......................................................................................................  765

SEDUCTION—
Previously chaste character—Evidence to prove prior unchastity—

O. Code secs. 210, 211 124

SET-OFF AND COUNTERCLAIM—
As affecting jurisdictional amount........................................................... 298
Jurisdictional amount................................................................................. 776

SHIPPING—
See Collision.
Damage to cargo from defects in wharf—Liability.............................. 160

SLANDER—
See Libel.

SOLICITORS—
Shares held in trust—Use of votes..........................................................  431

SPECIFIC PERFORMANCE—
As vendor’s remedy notwithstanding forfeiture clause........................ 715
Of sale of shares—Parties.......................................................................... 380

STATUTE OF FRAUDS—
See Contracts.
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STATUTE OF LIMITATIONS— 
See Limitations of Actions.

STATUTES—
Construction—“Hereinafter”—Hereint>efore.......................................  739
Imperial and Provincial—Repeal by implication.................................  369
Limitations Act— Retroactiveness..........................................................  226

STIPENDIARY MAGISTRATE— 
See Justice or Peace.

STREET RAILWAYS—
Collision—Negligence of jitney driver.................................................... 771
Collision—Ultimate negligence................................................ ...............  502

SUBROGATION—
Payment of just debt................................................................................  650

SUMMARY CONVICTIONS—
Jurisdiction of magistrate—Presence of accused..................................  269

SUNDAY-
Labour and business—Paper mill............................................................ 189

TAXE8-
Assessment—Structures and other property “on railway lands”—

Exemption........................................................................................... 468
School assessments—Companies—Notice............................ 158
Succession duties—Situs of shares............................................................. 458

TENDER- 
See Sale.
By cheque—Payment into Court............................................................ 557

TRADEMARK- 
See also Patents.
Registrability of surname.........................................................................  519
Surname as—........................................................................................... 516

TRADENAME-
Paasing off—Intent....................................................................................  721

TRADE SECRETS— 
See Partnership.

TREASONABLE OFFENCE—
Assisting public enemy—Overt act of treason—Attempts.................. 274

TRUSTS—
Liability for breach—Statute of Limitations........................................ 766
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ULTRA VIRES—
See Companies.

UNDUE INFLUENCE—
Lack of independent advice—Husband and wife.................................  198

VENDOR AND PURCHASER—
Infant as purchaser....................................................................................  648
Misrepresentation as to legal effect of contract—Error......................  485
Option—Recovering money paid under—Executed contract..............  427
Purchaser’s interest in land from covenant to convey........................  601
Restrictive covenant or easement—Reference to plan........................  336
Sufficiency of title—Possession—Reservation of easement—“Modern

description”......................................................................................... 489
Title—" Heirs "—Fee simple..................................................................... 350
Vendor’s remedy—Forfeiture—Waiver—Specific performance—Prête 

nom....................................................................................................... 715

WARRANTY- x
See Sale.

WAR RELIEF ACT—
See Mortgage.

WAR REVENUE ACT—
Offences under—Master and servant...................................................... 224

WATERS-
Statutory rights—Driving logs—Negligence—"Unnecessary damage” 303 
Tidal waters—Provincial powers............ ............................................. 1, 28

WHARVES—
Defective supporting piles—Collapse—Damage to cargo—liability 150 

WILLS—
Insurance—“Writing identifying policies”.............................................. 145

WINDING-UP—
See Companies.

WITNESSES—
Refreshing memory—From pleadings......................................................  614

WORDS AND PHRASES—
“ Absolute assignment ”............................................................................... 262
“A further term”....................................................................................... 83
“ All moneys due or accruing due”........................................................... 191
“And”.................................................................................................. 191, 373
“ Any other work ”....................................................................................... 739
"Basis in store at”............................................................................. 794, 797
"Better than”..............................................................................................  721
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WORDS AND PHRASES—continued.

“ Buyer’s option ”.......................................................................................  396
“Causes of action arising out of the same transaction or series of

transactions.”...................................................................................... 465
“Debt due from garnishee”.....................................................................  750
“ Debts, obligations and liabilities, owing, payable or accruing due” 611
“Dry rot”......................................   783
“Each subsequent conviction”................................................................ 394
“Effects of climate”..................................................................................  278
“ Engineering work ”.................................................................................. 739
4 4 Est ahlished elsewhere in Ont ario ”.......................................................  128
“Full amount then in arrear”.................................................................  551
“Goods manufactured in whole or in part by prison labour”.......... 404
“ Heirs and assigns lor ever”.................................................................... 350
“Hereinafter”............................................................................................. 739
“Hereinbefore”........................................................................................... 739
“Indentifying the policies by number or otherwise”........................... 145
“Imprisonment”........................................................................................ 82
“In addition to”...................................................................................... 83
“In and for”............................................................................................... 334
“Intentional”.............................................................................................  473
“Just as good as another’s"............................................................... 721
“Modern description”..............................................................................  489
“Mortgage or any other instrument charging land with the payment

of money”...........................................................................................  617
“Not exceeding three months”"................................................................ 82
“Oath of office”.........................................................................................  209
“Occupant”................................................................................................  131
“On railway lands”......................................................................................468
“Or”............................................................................................................. 191
“Passing off”.............................................................................................. 721
44 Person violating”....................................................................................  164
“ Practically the same except one ingredient ”...................................... 721
“Proceeding”.............................................................................................. 82
44Property and civil rights in the province”............................. 1, 63, 458
“Public lands belonging to the province”............................................. 1
“Sea coast and inland fisheries”.............................................................. 1
“Selling”.....................................................................................................  115
“So”............................................................................................................. 373
“Summary trial"....................................................................................... 82
“Thickly peopled”....................................................................................  106
“To a consumer”....................................................................................... 224
“Train moving reversely in city, town or village”................................ 800
“Undertakers”...........................................................................................  739
“Unnecessary damage”............................................................................  303
“Until otherwise advised”........................................................................ 191
“Where if such persons brought separate actions any common ques

tion of law or fact would arise”......................................................  465
“Wilful”...................................................................................................... 473
44 With hard labour".................................................................................. 82
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WORDS AND PHRASES—continued.

"Within the province”....................... ...................................................... 588
"Within three months after the alleged offence"................................. 334
“Work of necessity or mercy"................................................................. 189

WORKMEN’S COMPENSATION— 
See Masraa and Servant.




