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AGENDA SE¶TING IN THE SIJPREMM COURT 0F CANADA: A REPORT
AND OVERVIIEW OF A PROJECT IN PROGRESS



AGENDA SEITIING ' THE SU RME COURT 0F CANADA: A REPORT
AND) OVERV[EW 0F A PROJECT IN PROGRESS



Supreme Court lias become an important influence on public policy since the cntrencbment of the Charter

0f Riglits and Freedoms in 1982. This report outlines a major project on agenda setting in Canada's

Supreme Court that is designed to do two tbings: (1) establish systmaio empirical explanations for how

Canada's Court selects cases for review, and (2) to replicate the American researchi to determine whether

titis researchi can be used as a foundation in developing more general understandings of how courts of

fina appeal -decide to decide.-

This report is orgaiized in the following ways. Furst the Amencan researchi on agenda setting is

reviewed. Second, the Anrcan and Canadian Supreme Courts are compar ed and contrasted. Third, the

research project and its revisions are discussed and the "Canada Database" is descrlbed. Fourtb, the

process of selecting cases for review in Canada is sketchied based on interviews with attorneys and formr

clerks.

arcli perspectives on agenda seting in the U.S. Suprenie Court cluster around four



review andi failure to, clear them generaliy Icads to deula of cerliorari without regard to,

ùhcy merits of the petitions.

major perspective conters on lWïgant reourcoe. It suggosts tha petitions for certiorari



and Brenner 1990; Boucher and Segal 1995; Segal, Boucher, and Cameron 1995). While conclusions

~wis to qfmrm low court decisiolis than if tbey want to reverse the deciuions bcueof he Couuft

ùadiion l4hgh reerus rates on the mrt.Benr(1979) ugs adB chrndSal(95

agreo that i the United States voting tto grant certiorati wtth the luteuit of afriga lower our e cii

perpecive ag da ynatié, crret hs yp1 .Paeu (1991; 1995) showse 1ow the agnd of the

U . upem Cur asshftd ve heÉxy eas iceth sar o heNe Daltoe phai cvi



the stategic choice hypothesis. His diw"on of "mdices" and "signaIsm that alert jusum and their

clcliçs to look more closely at petLtLons includes not only such junsprudential man= as cu=t confila but



THE TRANSFORMATION 0F CANADÂ'S SIJPREME COURT: SIMILARIT(ES AND
COIRÂSTS TO THE TUNITED STATES

viys. The fial courts of appeal in Canada and United Stte o in fct share cetaifmaitl

chaactrisicsin ommnbut they also have important rcdalifews.TeoeofCaa'

Supreime Court in the pulblic policy proces has cagdover the pastfaty yoear tothe point tbat its policy

the ~ ~ ov Core rôe s andas cae aplt cisotd t utot in, devloo 1915ia la. The



"y 1980-81, five years after the. aed nt was adopted, the Pecn age pa own to 74 percent
(uhel1982, 497). The proportion of cass on the orsaed that arv hr hog evst



theCouesdetrmnatn o h "lic imporaceof theisues raised by an plcto for leave to

apa.SectionI 40(l) oftthe &iprme ourt Act states that aplctosare to be gatdif

imprtaceor thê morac of auy isue of Jaw or auy issue of mixed law and fact iv lve i

suh uetin onethat ought tobe dce by the urm Courtor is, for ay othr raonof

(tmet al 1993). Lie the U. S. SpeeCutCnd' urm or eisst eeo



a si nif c a n st e ar of c r u in a c a es v er wl u h t e C u rt h as lit l e o nt ol . O v e th p a t t n y ars

"app als s o rig t" onsttut d ro ghl 10 - 5 p rcen of h e ases on h e C urt s d o k et C an d a'

C our als mu t h m "re& en S que tion (H gg 1 96). Alt m gh here aretypi ally no o e on

or wv t rmreère ce of en rai e f nd men alpolti al %s es s e em lif ed by he cur rfé 0fc

reg rd ng th co sttuio alJty of Q u be 's ec on fr nt an da T e U te S at s ort TMe s



bItoeret groups rarely appear as intenenors in the leave process even hhough the Coets rule do not

forbid or prcuesuch briefs. To the exteut amicus brlds poiethe U.S. Supreme Court with a

cortiof thate i pbebirs n tases Ucotmpasr le dctor thofo ubi imprn tcear net a lb o th

panels Thoein meaue or apa apptioions m Canada. Ineyregop orav in der bye they artie

unprtnt retherues ffctig he inagebe n aeda eypangeso and eejstios t eis

decis~ rio oain few exetions ptres confrn t he jusie sin banc tadeie p eau 1991,in for exani of

13 of tii. 110 cases decided by Canada!s Court were beard b>' ail nia. justices; the. vast majority of the

cther cases were decided by panels of etier five or sevenjustices (Os d Rail Law Journal 1994)



decsios i reiewd (sgodeHal La Jorna 194,173; se go Rusel 1992). In the UnitedStes

thecopaabl prcntae as36 eren (Estinet al1996, 212). A seo ontmat isthat anmu

demnson hemens remuc mre omonm Cnaa tan i th Uite Sats wemtheets



1975 wss a change ini the Court's reporting practices. Beginning in 1975, the Court reported all of its

decisions which faLcilîtates an accurate measure of changes mn its docket.

Four specific reasons lay behind the decision to lengthen the project's temporal perspective. Firut

by extending the data collection te include 23 years of merits and leave decisions long-terni trends in the

Court's agenda can be detennined as well as short-terni "issue cycles." Second, the five-year study peniod

coincides with the start of the current "-natural court- that began with Justice Mýajor's appointment hi

November 1992; since the justice's appointment, the Court's composition lias remained unchanged.

Third, enlarging the study penod increases the nun*er of différent leave panels, an important

distinguishing féature of the agenda process mn Canada- The existence of a natural court and stable panels

minunizes the problenis of insufficient numbers of applications for analyuis that would anse from,

including short-lived, unstable panels and courts with frequent replacement of justices.

A longer study period, finally, facilitates multivariate analyses by inchiding a greater nuniber of

leave decisions and merit, cases. While this is a general benefit for the project since it mneuses the

lilcelihood of stable quantitative findings, it is especially important in exploring the strategic choice

perspective. A smaller data set would impede the modeling of strategic behavior by the justices simular te

wlzat bas been done by Boucher and Segal (1995) and by Segal, Boucher, and Canieron (1995) which



The inclusion of this information gready enhances the project's capacity to test hypotheses that are part of

the jurisprudential choice paspective.

Access to the attorneys' factums stored in the Supreme Court created another important advantage.

The factillin are the only source for idenfiPfing attorneys who file lem applications with the Court. if the

litigant resource perspective is to be thoroughly explored, it is important to determine whether attormys

are repeat players, whether as in the United States (Mc 1995) there is a "Supreme Court Bar" in



glaedfom aia eod.Terplc rettose h ec ilb eenmd through

stadad salng ecniqesusiginal vote data. The ommon critkcisn.tht se based on votes on the

mers to xla udca bhviri circular is avoided licre becauise the ucates will be iRsed to predict

The. umanixnity norm, however, stands in the way of modcling idividual justices' votes on leve

an- hte hsevrain a w be xli in tensof tecmpsto ofli thÂanl. two aguinst

oneanoherthn ethe dos ithteiri 1b i 1ll grant loaes to appuil acodnl cl 1986;

n te ulehn SprmeCout eprts te ttrne ûwnsand mail



not stand up under close inspection- A distinction must be made therdore between alleged confficts and

real conflicts; the former may put a petition on the discuss list but the latter matters more with regard to

whether the petition is granted (Ulmer 1984; Estreicher and Sexton 1986; Caldeira and Wright 1990). In

Canada, one of the items coded froin the attorneys' fâctums were arguments alleging conflicts amow the



FIGURE 1: STAGES IN AGENDA SE1TING PROCESS

The review process begins vitli thc Registrar whcrc thc applications arc certificd as to whcther

they meet varjous formai requircmients outlincd in Uic Coure's Ruoes. mius stage is directly analogous to

thc first stop in the United Statcs whcre thc Clcrk of the Court reiw the. certioiri petitions to &cter==n

whethcr thcy meet certain standards set by Uic Court's rules (Perny 1991; O'Brien 1996). Lcave

applications satisfying the rcquircments are then forwadd to the legal services section of Uic Court

which in 1988-1989 assumcd thc task of prcparing 'objective swnmaries" of the applications. fle
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logrif the sis copia ad soitmsshorter if it s sml). ThecdLud tiy mgtspend as

mny as three days reviewing a case.
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success of their applications depended in sortie unknown measure on how keen or skilled the clerk was

with regard to the issues raised in an application.)

The panel clerks forni three work groups with the clerks assigned to the Quebec justices forming an

overlappmg fourth group. Unlike clerks in the Umted States whose work on certioran petitions and cases

to be decided on the merits is coterminous, clerks in Canada discharge theff duties in différent

overlapping groups. The group of clerks created by the composition of the leave panels will net

necessanly be the sa group that wiR work on cases heard by the amut This reflects the fact that the

merits corams vary in size and may not include the justices who sa on the leave panel. At the saine Unie,

hovverer, Canada's clerks work in a separate space in the Supreme Court Building and M in the



satof the Couet's tenia part of the. cI.xro' orettini whick lie ep edwb*t the. ceks should
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Ile use of panels by Canada's Supreme Court has no paralIel in the American court In the United

Statm the me justices sirting in conférence vote on whether to, grant certioran or not In Qinada, panels

of thrce j=m make these decisions prior to, conférence wluch may ask a panel to reconsider a decision,

however, the panel has the fmal say cm us actions. The use of panels arose out of a 1956 amendment to

the Supreme Court Act that required a quorum of three Justices for the rmew of leave to appeal



Appicaion aprovd b a paneol either mianimously or by a mujority are ce on "Appendix B" for

cosdrto by theconéene Appendix B is analogous to the discuss list in the United States.

HOcthe me. ohiefjustioe draws ip th isc s Mut (Perry 1991) while Appendix B reoicts the

decntahzd elbertinsof thepanels. Nfa panel decidesto dsmissaan aplc titepicaio i

plaedon"ApenxD,*a dateis set for teapiai*' irisl and the otboejustices are oif

accrdrigy.If ajusicenot on thepanel disagresswlith edsisl th iisslieere ni the

~the U.S. Spe Cutwhena justice asks tiat a cetoaipeiinb pae nte "dic list" for

revim~~ ~ ~ ~ ~ bytejsicswe he eti onéec Pe 9 )



confemnce does net even out différences among the panels. The conférence does not operate as a check or

guide on the panels. If it did, the outcomes of the panels' deliberations would not be significantly

diffèrent This appears to an important différence between Canada and the United States, a différence that

reflects the mstitutional azrangements adopted by Canada's Court. By devolving leave deamons to

panels, the Court bas muted a situation in which the outcomes of leave to appeai applications vancs

ac=&ng to the panel to which they are assigned- -

But before this conclusion can be accepted, explanations for these différences must be considered.

For example, did the panels review dissimilar kinds of applications? Is the explanation for différent grant

rates due solely to différences in the substance or issues raised in the applications? If so, it would appear



Table 1
AGENA STTMG 1H CANADA AND 1N THE UNITED S TA TES

PROCEDIJRAL FEATURES CANADA UNITED S TA TL

SCRTIN VER AGENDA ra:sm adtr Bode vyfw
appeals and R*freîce mnaory appeals an

IRIDICONBrode both federaI and Nprrower faderai faw
poinca aws, plu dlversity, plus
cntttonal and Charter constitutional questioni
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Table 3
EXAMPLES 0F INDEPEND EN T VARIABLES FOR TES TIN G

MAJOR PERSPECTIVES

JURISPRUDENTIAL, CH4QICE LITIGANT RSUCE STRATEGIC CHOICE
PRPCIEPERSPECTIVE PERSPECTIVE

Subjct mtte of ppel Liigat sttusPanel size and composition

CosttuioalChrter olai Attomey repent pae7 Justice votes on merits

Conlic (rcored ndIntervenor status at merits Author(s) of opinions

-mcu 4curae bd ot sliVote splitconflicting outcomes
between trial and appeal
courts
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Table 5
LEA VES TO APPEAL ALLOWED BDY PANEL

LEVE8S NUMBER 0F PERCENT OF
PNL AU.OWED APPLICATIONS APPLICATIONS

118 161 1.

3 1176 11.9
5 49 15.1

10 29 144 20.1
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