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HIGH COURT OF JUSTICE.

FEBrRUARY 3RD, 1911.
REX v. TORONTO R.W. CO.
—Verdjct

‘TY on B

hese

of “Guilty’’ on one Count—Disagreement
emaining Counts—Postponement of New Trial
Ounts—Terms—Undertakings—Exclusive Juris-
a’f%}: Ontarip Railway and Municipal Board—Reserva-

~9se for Court of Appeal—Deferring of Sentence.

lication by the defendants to postpone the trial of
. 30 indictment for common nuisance against the
mn@h the jury failed to pass upon at the trial.

.?flty ton, K.0,, for the Crown. v
: lt’ K.C.’ and' H. H' Dewart, K.C., fOI‘ the defen.

s oo-The indictment contains six counts. Of these,
‘ 'eb the appliances for protection of life, ete., of
R Street generally ; the second and third with the

! °1denberg; the fourth with ““Y’"ing or moving

er e:‘“nlts 6 and 6a with overcrowding. The jury
3 of guilty on the count charging overcrowding
et ag t, ;

i endanger the property and health of the
W"éktenetd to agree upon that charging overcrowding
. 8 to endanger health, ete.—why or on what

9 “Iple T confogg my inability to understand—and
ﬁl:%l'fee upon the first four counts. This disagree-
6 qop L COUNts is quite intelligible, as the evidence
efenc.e indicated that the defendants were not
allally I advance of, any other on this continent
PPliancesyhile it was sworn by men of great

et railway operation that the means suggested
0, 21,& £

.Law*fndictment of Street Railway Company for N ui- .
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n oy o : - rease

for additional protection when reversing, ete., would 111; this

rather than diminish the danger. Any juryman acc_epa]ilth the
n

evidence would be wholly justified in refusing to jol
majority in a verdiet of guilty. i

Upon the jury, after many hours of considerall® ullty“
found in the condition mentioned, I took the verdict 0 5 Ariows
on count 64, and discharged the jury. Considering the Vof the
counts each as a separate indictment under sec. 85 .) 4 upo?
Criminal Code, I ordered the remaining counts to be i1 ander
Monday the 6th February, availing myself of my powers
sees. 858 and 960 of the Code. i trial;

An application is now made for a postponement_ of #¢
based in part upon an affidavit that it would be 11
obtain the necessary witnesses, and upon the groun 2 ial ne
convenience to which the defendants would be put bY "
week. : d by

I may say at once that I am not in the least_mﬂu:?c;ould
this affidavit—there is nothing to shew that the witness pext
be more available at any other time than they .wou ienced
week, or that the defendants would be more meo
(even if the latter element could be considered at 8-/, 1 an.d
firmly of the opinion, formed from many years’

fatioﬂ: bemg

pOSSlb 7

10
observé odi-

: i by as Sl
experience, that eriminal law should be administere what ,}S
{here 0 id

tiously as civil law, if not more so; and I a PRI ;
said in Rex v. Swyryda, 13 O.W.R. 468, at - 4\70.'N. ot D tems

in Re Davis and Village of Beamsville, 2 0 g0 greavt e
“It is, in my view, as truly, though perhﬂps‘ oy s olays’ art
injustice to delay as to refuse justice. The law ag DO

y an .
become a proverb, and they should be made as few the Kine
¢ e I‘llle fOr o

as possible. Magna Carta still stands as the ru pabims =
and the King’s Justice— Nulli vendemus, m}lh ne,fe 2 n'onl
differemus, rectum aut justiciam’—to none Will ‘V(.:bin’ pimin?
will we deny or delay, right or justice”—’ﬂﬂd this
as well as in civil cases. e irﬂporwﬁlat
But there is another consideration of very gva a551268 ; it
It was strenuously contended before me # 2 jo Ra
the legislature of the province has placed in W2, el
way and Municipal Board (by statutes 6 Edw. etefmin § 17
amending Acts) the exclusive jurisdietion to Yoo 01- s
matters as are in controversy in this Procecdm%ﬂ, . 3 ,riS’
(3) of the original Act of 1906, viz., 6 Edw. <clusiv -uriS'
specially referred to: ‘‘The Board shall hzwc“;] whi u
diction in all cases and in respect of all matters o ] Ac
diction is conferred on it by this Act or by b

R




REX ». TORONTO R.W. CO. 683
T oudde, . .77 If this contention be el}tltlf;i;ovi%::
Vail, thq Whole I)r(.)ceeding in the Criminal Cou‘rt i8 uthr sl
(Ila?lntlssatisﬁed that the law is not as con;encﬁi té)(r)'ulz ofeAppeal
: am ¢ state a case for the Court of App
. llpon’ k pO?IIIIé ‘dsl((}iint:elbtggs :he Crown, recognising tlt’fe 21{1.1_
e ; COneedéS the propriety of such a case being 9 ion 2
o a case wil] e stated without delay. If the dzcclesedinﬂs
of Appeal he adverse to the Crown, ]no pfies I‘ee(;;-
' i be taken upon the indictment—and all part : )endti-
i 4 abSllI‘dity of proceedings being taken,. at grea' re I
e oL ime and money, which may be wholly n‘ugatm_}y; i
: .‘S ourse could n(;t have been taken had it no’ca );f,ll aha
hOGOnVIGtion as been obtained upon one count—.t‘hait qL;)d ﬁnally’
det\zrmi’ B fnable all points of llnw to be raised ¢
ed by the Court of Appeal. e
On tI}Il1 g meantime, I reservé sentence and other proceedings

advisable in t}
Duby. C“MViction already had. It would not be -ddv}sablle) ,1171 ‘:I:g
direth‘ Mterest 1, order the defendants forthwith to obey

Uon g

: iribar red
by th D given S0me years ago by the city (?rlg,T]‘I}ctL(;,bz;p(zlrg}ied
On : counci], limiting the number of passengers t rasjel

fach * The Ontapig Railway and Municipal ‘B(;:?Ii(v’ 1\5'[1
¢h, gg he Iegislature have, by the Aect of .1910,'1121](:; 2 A
rail“;a, S, mpoge the duty of determining \\‘ 1& I-pf{xgod o
QI'dert GOmpany does not run cars enough, 'h(”;}‘{ ilit‘,()lll"
I'elned e efendants to operate more cars, h()l(lm,g?r ,mt s \/th‘e

ami ol overcrowding is obtaining more slt?féet:i.lll) h

gy, 60 at gl Satisfied (upon the (3\'1(101}(3.0 a.t tn.sf th; b

‘ taken e 1Y ot be operated by a modification o ISt
" a to avoid the f nnels at King and Yonge and ¢

0 S i > indecorous, to say the
least, f °“ege Streets, it would b(,‘ inde n,(-e pritechin
st b me.to direct the abatement of the nuisanc

7 in existence.
e q 1€ more tars on the routes now in existe
defenqq

“ Nty ;
Rooq faity 1S by the

1Y 0 l]l\{’l un l(’l 1({] L] 1() e 31 llll(‘,lﬂ m
0 \ [§ S¢ ( e 1A \l)(, (

& view of increasing the ucc(nnnmda]t.l()tn ll);\l
he 8 the PO e at is all, I think, tha _ CE
: asked‘ 85, ete,, and t ; alss piven
n ¢ A0 the Present time if another undertaking, also g L
akey, S L » defendants will
Proge, s+ Wto “Onsideratiop, namely, that the defe i
of > With all :dition, with the opening
, Othep 14 " due speed ang éxpedition,
on

i The results his
gexitiol 8 80 ag to relioye the congestion. The results of t
Oug anq n n()tm'iﬂlmly

a d;

t » and as proved in evidence, I.llw .s(l.mti:: :
Brace o 56 res sible, whoeve

ey tay be 8race o Toronto and to those responsi

3 8 of X ; % e

3011, the > il may have information—and, if not nnn‘x‘;”;d

t I'eetij:‘yine:ms of Obtaining information—shewing some me b

s Present disereditable and even indecent cor
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tion of affairs. If the council have or discover any remegr}::
or if they decide that the limitation already made by theand
gineer should be enforced, application may be made t0 me/nces
I reserve leave to the Crown to apply. Or, if Circumsgafen.
change in any way, the Crown may apply—or, if the ¢
dants do not proceed with due diligence in opening
ete., ete.

It is a matter of satisfaction that the verdic
the count 6A establishes overcrowding constituting 2. > a by
nuisance. The fact that the nuisance has only been i {yisio®
the jury to endanger property and health, and that the dI
in the jury prevented a finding that it endangered healt ipe
is only a matter of detail; the nuisance has been £oulL “;ould
consequence is not of importance. All that any ourt 21s0;
think of doing, had the conviction been on the counl yietion
can be done under the conviction as found. If the ¢ "
be sustained, it may well be that no further proceec ount:
be taken on count 6, and a nolle prosequi entered on t alielﬁy i

As to the first four counts, no harm can arise fr Omf ndant®
trying these; they are all for past defects. The & eerimenfi
through their counsel, undertake to make a careful exP 5 adop?
with every device which was suggested at the trial ; an
and use such devices as may prove successful. chani

If this undertaking be carried out—and thasis erint
superintendent swore that he had carte blanche t0 expw in-
and try anything which occurred to him or of which 2 Whiﬁh
formed, and to adopt everything, no matter what the €% g be

fomilty 0
t Of ! gul ymon

: 5 oy
was calculated to increase protection for the public agail- II;
unnecessary to proceed with the first four coul}ts not prevenf

any event, the adjournment of the present triql wl nding °

a bill being laid for the operation of the road since H2 this date

this bill by the grand jury, even if anything before oy

is excluded, which I much doubt. o thlnt
On the whole, with the undertakings ment101 ’ the nex

the further trial of this case may be adjourne

sitting at Toronto for the trial of criminal cases:

RippELL, J.

*JONES v. TORONTO AND YORK RADIA Jigonee
J—Ned 2l Negh
neé

Street Railway—Injury to Person Crossing Trac
Excessive Speed—Failure to Give Warmnd— Negligé
gence—Contributory Ncgligcncc——Ult@mate
Findings of Jury.

*To be reported in the Ontario Law Reports.

h alSOy,
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JONES v. TORONTO AND YORK RADIAL R.W. ¢
Divisional

The neyy trial of this action directed by order Oft}fe éourt of

Sourt, OLR. 71, 1 0.W.N. 267, affirmed b}f) fore RmpELL,

el 21 g T L 0.W.N. 906, took place be

J, anq Jury at Toronto.

. S were as
0% © questigng put to the jury and their answer
Ollowg, " defendants
L Wag there any negligence on the p;a{‘tn(;f tJ}f Yes.
Whleh cangeq or helped to cause the collision ? fully. A. We
8 0 What wag the Eeeligcrce] Ansxﬁeie been stopped
fing With 1, evidence given the car should ha
Mag Ortep distance, t of the plaintiff
i1 Va8 thepg any negligence on th?_pa; A. Yes.
Whicl, Causeqd op helped to cause the collision ! = ‘ful‘lY. A. He
Migh: v 50 What wag the negligence? Answe
18ht € exercised g little more care. : ) of the plaintiff,
. Notwithstanding the negligence (if any ble care have
;0111(] t e efendants by the exerclse Of reasona
PeVQnted the Ry ;
collision? A. Yes. : ot do
L0, wher s}?;?ﬁd they have done which th;illd;.d L
1 Dave le Undone which they did? Answer his gong con-
:?:Hld B e e man sooner and sounded ! g
Uougly, intiff
. : ink the plainti
It the our answers, think t
entitled t ot Should, uspuorlrll }(’10 you assess as damages? A.

%Ohn M'ac(}regor, for the plaintift,

A MOSS, for the defendants. : 2
Why IDDELL, J5T 3 not think that there is any evidence :ir;st

Ich th, Jury conlq Properly find as they have d‘om(z ast;'xeg i
Popy Lot Ndan t ' Put, assuming that the findings can o
e is appal‘et’lt, I think, that all the acts Olf :i{iegjury
Mgy, FSaingg them yyopg of such a character as ’_It‘};gn T
tl'ibut e foung them ag primary negligence. i
’legli Ory negligence found took place at the same Vo s
5 e defendants—it was not follqwed by iz,lt =
bty ghgenee 1 the part of the defendantg, either vln pontinu-
ing 4or logieany “he negligence of the plaintiff was a co i
Gt ¥ € very instant of the accident, a}ld conse(i}uir(l)tﬁ’
es‘f’ldent WVas caugeq by concurrent negligence of b

T ! illing. 19
Il:inles};l,e faﬁe’ n my view, is covered by Re)én(x)\lds e‘;l Tél(}nflg‘,i’mlcs
R, Tpp i 539, allirmed by the Court o ppeal,
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2 Pl_l(:)r%o:catlogs from the judgments in that case; and referen®:
LEPE )} 1v.f rand Tr_unk R.W. Co., Printed Cases in the Court
Law Is)gziaet ,01- Ontario, N.S., vol. 150, in the library of the
e y of Upper Canada; Rice v. Toronto ‘R.W. o2l
: gele},lsgr?les as to contributory and ‘‘ultimate’’ negligence.a-re’
th.z;t thé fo Itne,l based upon nothing more than the Pr‘)poslﬂ-oIl
et , act that one acts negligently does not disentitle L
0 cIefmffmd that others shall not be negligent toward him.
i sator example, one leave a donkey tied in the roac though
tha _act be negligent or careless, others are not entitled 0 a8
ilfgllgentlry toward him or his property: Davies V. Manty
M. & W. 548. And the inquiry must, in all cases in which poth
p?rtles haye been negligent, really be, what was the actual caus
;)10 x‘:};e accident, as distinguished from a mere condition sin®
tiﬁ\’\;lelfr(; lthexie hag been negligence on the part of ¢
avo’id d, }n ess he might by the exercise of ordinary © s
ide the consequences of the defendants’ negligence s lk
;n%;led‘ to ‘recover:” per Parke, B., in Budge V- Gran Tru’g
B\. t .'go., 3 M. & W. 248; Davies v. Mann, 10 M. & W 54(1
ut, if he could by the exercise of ordinary care have avoldfe‘

he Plain‘
are ha‘ie

the (3()1186(] 1€ 3S | h 2 (v 1 l eg l]( CIICC, T
C . . . 0 he
cover I ‘ he *()[ﬂ nue hlS' ca HSHI “e(’l [UCIIUC up l'f 1!16

moment of the accident, being able to discontinue it, ant
cessation of such negligence would havel ;vaoiclecl al Consee
quences of the defendants’ negligence his negligence : t?l
c;llil‘sal_ negligence, and he has 1’?0 t‘I'in'ht, ot'“wti(z):n- tIHe .111'15‘
chmf is an instantaneous result of ztjho ope;ation of the JOan
negllgenc(e of the defendant and the plridintift'- in sueh cas? in
question of ultimate negligence arises:’’ pér Anglin, 7 :
Bre'n‘ner v. Toronto R.W. Co., 13 O.L.R ‘.123 at p- 439-
I'he action should be dismissed with.oost;'.

TEETZEL, J. FEBRUARY 3RDs 1911
SHAVER v. CAMBRIDGE AND RUSSELL UNION

SCHOOL SECTION. ft r

Dbl Seh ool aDaling - - aftl

ublic Schools—Religious Instruction Given by Nacm}iegulﬂ’

Trustees—" 5 pli¢

Sohnol i :
School-hours—Resolutions of Board of %
ettt g
080"

tions of the E 1

8 e ' 148

S('/N)()I\./ ’1(.; qu,(llga(’]”)n I))np(u'tmcnt—~(,'m%.shI
. s Act, see. 9)—Teacher Ac as e

tive of Parish Pri ), (2)—Teacher AcHid Reltd

D OIS Priest—Exclusive Privilege of 01
enomination—Right of others to same privileg*

-~
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The Dlaintify imself and.¢ e
sued on behalf of himself and all other rate

Cer(;f.t e defel}dant union school section fo'r‘ a declargtion
Seetig Wam }'eSOIQtlons passed l.)y'the Board of _lyustees of the
Yom Ere I{IValld, and for an ngllnptlon resilzre‘unlng" the Bqard
ang iy, 'Nuing to haye denommatlongl religious instruction,
ic O pam?‘ﬂal‘ the prayers and catechism of th_e Boman Catho-
ant ‘l?it; Imparted in their school, and restraining the defen-

Schog] ault, the teacher, from teaching the same in the

builging

R
N. i PrOCtOI’, for the plaintiff.
€leourt, K.C., for the defendants.
Ty
SlighS;TZEL’ J. Upon the school-register for 1910 there were
they, - °Ver ong hundred pupils, and all but eight or nine of
Prig,. f:sz the Roman Catholic faith.
Pril, 1910, the defendant Thibeault had for some

Feading tp °C the practiee of opening and closing the school by
In the e LOPd’

—

Romg S Prayer and two prayers or invoeations used
th*} Sehog) 1 Catholie Church services, and also, before closing
Chig, 1€ afternoon, taught the Roman Catholic cate-

So '® Pupily of that faith.
beey, i “Omplaing 1

; asso aving been made and a resolution having
Choq] S the 20t} April, 1910, by the trustees, that the

h
E;‘blie 00:101 (()ilsbe Managed according to the regulations and the
; I or Servigeg ¢t, the teacher dlscontmuod all religious instru-
Penjy % exeept the- reading of the Lord’s prayer at the
th On the 5c 8Ing of schgol, ;
ﬂll(:)s; orde. o Wy, 1910, the trustees passed a resolution in
e 18t the teachers of the school department be
2 iF Darey *:t;Chism .to their pupils according to ‘the de-
& Pevel.' day »» T‘l‘)}' half an hour in the aftern(‘)(m during th(l;
Deparubhe Sehooq US resolution, hemg'clonrl_\.’ n vuzlanon.ot
the ggtmellt, Vi 1“0‘ ?t and the regu]ntum.s of _the Education
thatufd A“gust lllIS))(i‘:)led at a special meeting of t}m B():l‘l‘({. on
Ougq ihe ea@hing’;o 3 em.(l the repealing ros()]ut_mn provides
to shOrts cloga b -1({;dtechlsm can be allowed only if the Schl?()l-
a Pegg) N the Selloo? ]v'Imst three o ’.clo('k statuted by rosnhlt.mn
e"ery &ltxon Wag D'\s‘w]](mm ()f:" teaching.”” At the same meeting
e&teehi 2y at haiy. ()'M( declaring that ““the school will be closed
S g lt'i: ast 1-!"‘(‘(! o’clock to allow the teachers to teach
it igions l’“.l"]:* who desire to he instructed in their
§ Prineiples,??

‘(*sn]utinns the

sil‘e of t t() teaeh G
. Qlas
th

hegq

school has heen opened at nine
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o’clock and closed at half-past three, the Lord’s prayer only
being read at the opening and closing. At the closing the Pro-
testant children are allowed to retire, and the Roman (Catholic
children are detained for instruction in the Roman Catholie
catechism by the defendant Thibeault, who has the authority
of the Roman Catholic parish priest to give religious instruction
to the pupils of that faith.

By sec. 4 of the Education Department Act, 1 Edw. Vn'
ch. 38, the Education Department was given power, inter alia,
to make regulations for the government of public schools,
and, pursuant thereto, in August, 1904, the Department ap-
proved and issued a number of regulations, in one of whic
(number 15) the hours of study are provided for as follows:—

¢¢15. Unless otherwise directed by the trustees, the PUPIIS
attending every publie school shall assemble for study at nne
o’clock in the forenoon, and shall be dismissed not Jater thar
four o’clock in the afternoon. One hour at least shall be allowe
for recreation at mid-day, and ten minutes during the foreno0lt
and afternoon terms, but in no case shall the hours of study
be less than five hours per day, including the recess in the fore-
noon and afternoon, provided always that the trustees may ¢
duce the hours of study for pupils in the first and secO
forms.”’ :

I think it clear from this regulation that the tr
authorised to change the hours of opening or closing the SChQOI;
provided that, after making allowance for one hour recreati
at mid-day, the hours of study are not made less than
hours per day, including the recess in the forenoon &
noon.

The effect of the resolution in this case, that th
close at half-past three, instead of four o’clock, is, t
not in violation of the regulation, as there remain
half hours for study each day, including the two recesses-

The remaining and principal question for determind thetly
whether the resolutions of the 22nd August, or either of once
violate the Public Schools Act or the regulations in refer
to religious instruction in public schools. g4, pro-

Section 8 of the Public Schools Act, 9 Edw. VII. ch. d 10
vides: ““8 (1). No pupil in a public school shall be rediiiene
read or study in or from any religious book or tO_Jom n;t or
exercise of devotion or religion objected to by his ];)are11 5
guardian. (2) Subject to the regulations, pllp_lls g an
allowed to receive such religious instruction as their pare :
guardians desire.”’

ustees aré

e school shal
herefOrer

tion 15

nd after”

five and 00€

p——— o

S ——

|
|
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SHAVER v. CAMBRIDGE ETC., SOHOOL SECTION. 689

& In the regulations of the Department No. 100 provides:
100. The clergy of any denomination, or their authorised re-
Presentative, shall have the right to give religious instruction
the pupils of their own church, in each school-house, at least
once g week, after the hour of closing the school in the after-
noog; and, if the clergy of more than one denomination apply
81ve religious instruction in the same school-house, the Board
of Trustees shall decide on what day of the week the school-
0‘1_53 shall be at the disposal of the clergymen of each denomi-
Dation, at the time above stated. But it shall be lawful for the
tigzrd of' Trustges to allow a elergyman. of any del}omina-
i or his authorised representative, to give religious instrue-
0n to the Pupils of his own church, provided it be not during
;  regular hours of a school. Emblems of a denominational
aracter shall not he exhibited in a publie school during regular
Sehool hOurs,”

7 t I8 plain from the resolution, in the light of regulations
én:i : and 99, that, subject to the duty of the teachers to open
tionse ;SG school. with the Lord’s prayer anq the reaﬁimg of por-
e O the Scriptures, no teacher has the right to give religious
tive Egtlon to the pupils, unless he is the authorised representa-

e the clergy of some denomination, and then only after
i Otm‘ of closing, and that in no case have the trustees the
igio o Téquire or authorise the teacher, as such, to give re-

US Instruction ejther during or after school-hours.
of ¢ ee teacher in tlfis case had the authority o? a clergyman
it \0man Qathohe Church, as his representative, to give re-
struction to the pupils.of that faith.

aeheiértffsolution.s in this case, being expressed to ‘‘allow the
s 0 tea(}h the catechism,”’ cannot, I think, be construed
3 engp lelg Or Instructing them to do so, but should be construed
three ;¢ agt}tlhem to do so at the close of ‘the school at half-past

e Uthorised b;_r the clergy, as requ}red by the regulatlon.s.
the Jigp4 Wofrds, I think that the resolutions should be read in
l‘anguage 1;2 . the regulations, and, in the absence of express
Strueq g ; ln(i_lcﬁlte such an in‘tentlon,. they should not be con-
strueq onflicting with the regulations, but should be con-

out 38 enabling 5 teacher, qualified as aforesaid, to carry
®I* provisiong,

i

I B : :
Wag, 4 Toctor’y Principal argument against the resolutions

inst,rueteilz’ &2 (the Privilege is wide enough to permit religious
Sehog] " 1 be given in the Roman Catholic faith every
“day aftep

closing, all other denominations are thereby

€x
tludeq from the privilege.
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While it is true that no provision is made for a clergyman
or the representative of a clergyman of any other denomination
oiving religious instruction to any of the pupils of his faith,
and that, therefore, the resolutions, as they stand at present,
oive the right to the representatives of the Roman Catholie
Church only, there is nothing to prevent applications by the
clergy of other denominations being made for the privilege, an
under regulation 100 it would be the duty of the Board 0
Trustees, in such case, to ‘‘decide on what day of the week the
school-house shall be at the disposal of the clergymen of eat
denomination after school-hours; and, if application is méa £
the Board will be compellable to pass the necessary enabling re
solution and to amend the present resolutions accordingly- 1

ol

Mr. Proctor also urged that a teacher in the sehool cot
denomination

he closing:
in the

not also be a representative of the clergy of any
for the purpose of giving religious instruction after t
So long as there is nothing in the Public Schools Aet or
regulations prohibiting a teacher from giving religious i

tion after school-hours, when authorised by the clergy of - AlY

denomination to which he belongs, I think he is entitled to do
when o authorised. I cannot see on what principle he may 1o
hat duty

do so. Prima facie no one would be more suitable for t
than the teacher, assuming that he possesses the necess
religious fitness, which ought to be presumed where he is X
pressly requested by the clergyman of the parish to perform tha
duty.

In the result, therefore, the action must be
without prejudice to any proceedings which m
compel an amendment of the resolutions and t
other enabling resolutions, upon application of the
other denomination, for the privilege of giving Ié
struction to the pupils of their faith after school-hours. ot

In the circumstances, there will be no costs to either party:

ary

dismissed, bub
ay be taken 1o
he adoption ©

clergy O any
ligious M

: : 1911
DivisioNAL COURT. FEBRUARY SED;

BREEN v. CITY OF TORONTO.

Highway—Obstruction or Nonrepair—Injury to P ed”trw?"g
Negligence of Municipal C’orpomtz'on——Boulevard F Mw;mq
Part of City Strect—By-law Prohibiting Use of 8 0T,
—Foot-path across Boulevard—User by Publw'jobs Lid-
tion—Dangerous Condition—Absence of Warnmng—
bality.

nstruc-

e — e —— e T % i




BREEN v. CITY OF TORONTO. 691

Appeal by the plaintiff from the ju.dgment of LATCL;FOTIE)S
» ante 87, dismissing the action as against the defendants t
Otporation of the ity of Toronto without costs.

The appeal was heard by Murock, C.J.Ex.D., Brirron and
SUTHERLAND, JJ. |

J.D. Montgomery, for the plaintiff,

o1 Drayton, K.C., for the defendants.

R0 . The accident in question oecumje;l
11 Spading avenue, in the city of Toronto. This avenue, which
'S a wide Street, runs northerly and southerly and is laid out as
ollows, o the east side is the sidewalk, then comes what _the
defendants assert is a ‘‘boulevard,’’ then a roadway for yehlc:u-
A traffic, then 4 second ‘‘boulevard,’’ then a r,e,servatlon ltor
WO streot railway tracks, then a third ‘‘boulevard,’’ then gnot 16117
adway, thepy , fourth ‘‘boulevard,” and, lastly, a sidewalk
along the et side of the avenue. i o
ichmonq Street extends westerly to the east limit of bpqdma
AYENUe, anq in line with it southerly limit is a duly established
Crossing for'foot-passengers, which intersects Spad_lng avenu(?
at right angles. From a point on this crossing where it mte‘rsee'ts
€ firt op 1ost easterly ‘‘boulevard’’ is a foot-path running in
4 diagona] direction north-westerly and leading towards and
ACross the Second and third ‘“‘boulevards’’ and the mntervening
Tailway reservation, , :

t the time of the accident the defendants the city cor-
Poratigy, Were - making certain repairs, and had taken up a
Omantity of scorig blocks and temporarily placed then.l along

0 Casterly edge of the third boulevard, towards which the
1320n] Path led. There were shade trees growing on this -
Olevarq n the Vicinity of these scoria blocks. =
the €vening of the 7th September, 1910, the plalntlff was
Droeeeding northerly along the east side of Spadina avenue,
aon Teaching the south limit of Richmond street, turned
Westerly

along the regylar crossing, The evidence warrants
® Conclugioy 1},

pmeeeded al
& encoypy,
be'n 3 5

at, on his reaching the diagonal foot-path, he
Ong it until he reached the third boulevard, whe_n
€red the scoria blocks, and, in consequence of their
The q.5 PAR-Way, met with the aceident in question.
leg; he. efendantg contend that, because of certain municipal
gISIatmn’ the plaintif was a trespasser when on the boulevard
¢ the accident happened, and that, therefore, the defen-
S Werpa n

i ity of Lowery v. Walker,
[1909] D) K-B.Oztgl?ble" on the authority o
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In the view which I take, it is not necessary to ‘determine
whether the locus in quo was a ‘‘boulevard,’”’” within the meaning
sought to be assigned to it by the defendants, namely, a place
from which the public were excluded.

In Lowery v. Walker, in the Divisional Court and in appeal, -
it was held that the fact of the defendants’ knowledge that the
public habitually crossed the defendants’ land imposed no duty
upon them to take any care for their protection, and that they
were not liable to the plaintiff for injury sustained while so tres:
passing. Following that decision, the learned trial Judge dis:
missed this action. Since then the decision in Lowery V. Walker
has been reversed in the House of Lords, 27 Times L.R. 8.

The facts in this case bring it, I think, within Lowery V. 'al-
ker. . The foot-path in question was caused by the public making
a short diagonal cut across the boulevard between Richmon
street and Farley avenue, a street running westerly from Spad-
ina avenue, but lying a short distance north of Richmond street
" produced. The defendants, by their foreman and servant®
scattered blocks of stone along the boulevard in the way O_f a1y
one following this path, thus creating a trap into whieh, 11 Fhe
darkness, one might fall and be injured. Whilst some warning
lights were placed in the vicinity, none were near enoug it
disclose the danger of the situation. Further, the shade _Of t
trees helped to shut out the light, and made it more incun®
bent upon the defendants to adopt such precautions as WoR <
make known to any one proceeding along the path the Pf?senc
of the stones on the boulevard. The work was being carrie heir
by the foreman of the defendants under the direction of eve
engineer. He was present directing the work and must b2 £
.seen the path in question. Nevertheless, at the close of the da};y
work, he permitted these scattered stones to remain in ﬂ}e Wre-
of any one taking the path in question. This path havlngt s
sulted from the habit of the public making the short cut be
question, knowledge of its habitual user by the public muls dge
imputed to the defendants. Further, they had such knOV‘(’lents
through their foreman. In these circumstances, the defen ;erﬂ’
without notice to the publie, made it dangerous for n
to continue to use the path. As said by Lord Halst_)urﬁ(’)ute
Lowery v. Walker, ‘‘People who habitually went by thiS L
were entitled to notice of any probable danger.”” In the ot
stances, the defendants, I think, failed in their duty
public by creating, without notice, the dangerous ¢
which caused the aceident in question; and I therefore
that this appeal should be allowed.

eun”

tow al'd? ;
conditio?
hink
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The learned trial Judge having assessed th_e fiamages at
$:500, Judgment should be entered for the plaintiff for that
amount, with costs of the action and of:this appeal.

BRITTON, T agree in the result.

SUTHERLAND, J,.— T agree.

MASTER IN CHAMBERS, FEBRUARY 4TH, 1911,
REX x rp, WARNER v, SKELTON AND WOODS,.

Municipaz Elections—Quo Warranto Application—Parties—
J Oind.er of Respondents—GQrounds of Objection Common to

BOﬂL\Mumcipal Act, 1903, sec. 225—Form of Recognis-
ance,

Motion by the relator, in the nature of a quo warranto, to
youd the election of the two respondents as reeve and counecil-
Pectively of the village of Mimico. :
€ attack was based on various grounds as against the
2 I'eSPOIldents;.bu'c not on the same grounds in all respects.

Or peg

ro. On the motion coming on for hearing, J. M. G(_)dfrey, for the
aipolldents, objected that the proceeding was irregular, and
*ed tht the motion should be dismissed.

+ Meek, K.C.,, for the relator.

225“ 2t MASTER .My, Godfrey relied on the construetion of sec.

of the Municipal Act, 1903 (9 Hdw. VIL b 19), given
tamia. - 2 10 Regina ex rel. Burnham v, Hagerman and
diﬁi-mmh’ 81 O.R. 636. It is there laid down, for clear and
a ~et Teasons, in a considered judgment, that 1.t is only where
thé]:mt nce or ground of disqualiﬁ_eation is glleged that
respinean be a joinder of respondents. 'While holding that the

@

offe

Carey 0ts were hoth duly qualified, the learned Judge is
alle Lto 4 at the close: ‘‘The  motion must therefore, upon
i]”’unds, be dismissed with costs.’’

Quest; a’lnqt, therefore, be said that the decision on the pqint in
ang Was merely obiter. Even if it were, such a considered
Yogay, clinite €xpression of opinion could not properly pe .dIS-

deq by me, To do so would be a violation of the prineiple
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laid down in Cruso V. Bond, 9 P.R. 111 (at a later stage S€€
report in 1 O.R. 384).

Tt was also said that in the earlier case of Regina ex rel. St_-
Louis v. Reaume, 26 O.R. 462, it had been decided that see. 22
did not bear this interpretation, and that this case was not ei'ﬂ{d
in the Burnham case. But it is not to be supposed that this
latter case was unknown to the late Mr. Justice Street, and it
is clear that this decision does not conflict with his. All that
was decided by the St. Touis case was that where different
respondents are attacked in the same proceeding and on the
same ground, the section in question does not require that the
same judgment must be given as 4o all. There, as in all the other
cases that I can recall, where there was more than one respopRt
ent, there has been one main ground of attack against &%
‘When separate grounds have been considered, the present oL
jection was not taken, or, if taken, was not pressed, nor was !
ever necessary to decide it. See Rex ex rel. Cavers V- Kelly;
0.W.R. 280, where this point as to sec. 995 is mentioned; Rex
ex rel. Moore v. Hamill, 7 0.L.R. 600; Rex ex rel. Armour 3
Peddie, 9 O.W.R. 393; Rex ex rel. Seymour V. Plant, 7 0.Lib
467 ; Rex ex rel. Black v. Campbell, 18 O.L.R. 269; Rex ex ek
Milligan v. Harrison, 16 OL.R. 475; Rex ex rel. 0’Shea V-
Letherby, 16 O.L.R. 581. , :

Tt is also to be observed that in the present case the recogn’®
ance provides only for ‘‘such costs as may be adjudge a8
awarded to the said defendants against the relator.’? ThHS ma){f‘
be held to mean jointly only, and not to be enforceable 11 f?‘v.ou
of one only. It follows the form given in Biggar’s “‘\-Ttlrll(’lpal1
Manual (1900), p. 240, which seems to favour the construct®”
of sec. 225 submitted by Mr. Godfrey. In some cases the recoe
nisance is made in favour of the defendants ‘‘or any
but it is not clear that there is any authority for this Change_'on

However that may be, it seems better to follow the de.elisile
in the Beamish case, and leave it to the relator, if dissatls adé
to have this point settled on appeal, so that it may
clear what sec. 225 really means.

At present, in my opinion, the motion mus
such grounds of objection (if any) as are common % Ly
parties, and in which they jointly participated, assm_mng with
this can be done. Otherwise the motion must be 1S
costs. This would not prevent new proceedings being aleast a
brought within the statutory period, which has still at

week to run.

fined to
t be con both
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Rioerr, . FeBrUARY 47H, 1911,

McCABE v. BOYLE.

L“”atic~lnspector of Prisons and Public Charities—Statutory
Conunittee-Act/ion for Partition Brought in Nr ame of Luna-
tic qg Plaintiff—R.8.0. 1897 ch. 317, sec. o.G-E'/?”cctt()/i
Lunatic Recovering—Subsequent Proceedings by Inspector

—Registratioy, of  Judgment—Cancellation—Dismissal of
Action—(ypsts.

Motion
aCthn or
Dartitjoy
Jud

by the plaintiff for an order perpetually s'tay.u?g fan
Proceeding, begun in the name of thg plaintiff, for
or sale of land, and staying proeeed.lng‘s upon the
BIENt for partition or sale entered in the action.

R 6. smy aintiff
. Ythe, for the plaintiff. =g ;
By Roche, for the Inspector of Prisons and Public
Charitieg

C. Kappelé, for the defendant.

RIDDELL, J.:—The plaintiff being in the Mimico Asylum for
usane, anq pep recovery improbable, the Inspector _of
1S and Pyp]i Charities found it necessary to sell a pox:tlon
° real estate, He found the title clouded by a claim of t_he
.efendant, Who asserted that he was a brother of the plain-
e Cting on the advice of counsel, and \vith the z'xpproval of
: -Attorney‘General, the Inspector began this actxo%l’ or pro-
ceeding o, Partition or sale in the name of the plaintiff ; gnd a
i ement OF partition or sale was given by the Chief Justice of
mon Pleas on the 91st May, 1907.
tig U_n er the Judgment the lands were offered for sah? by auc-
0 in Novembel', 1907, but no sufficient bid was obtained.
the \sz)n.the 215t May, 1909, the plaintiff was discharged from
insar; l.mleo Asylum,  She never had been declared or foun.d
Noyy ;’ and her mental indisposition was temporary qnly, as 1(';
reportppears’ although the physicians in charge at _Mlmleo ha
of ¢ 0 th.a’.c 1€r recovery was improbable. She did not know
artition Proceedings,

to An];&prjl’ 1910, she made an agreement for sale (?f tl.le land‘
madé b h. Questions of title came up, and an‘appl‘lca:cfon “:Cas
t0 hg rey (N June, 1910, to the Master f’f Tltles.m T oron o,‘
g -g]Stere a8 owner of the land. Notice of this el.alm was
In °1‘dernt0 5 defendant, and he appeared and filed his claim.

ftermine the rights of the plaintiff and defendant
“W.N, vor . No, 2196,

Tiso
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in the office of the Master of Titles, the judgment must be g_Ot
rid of in some way. A certificate of the judgment was regis-
tered by Mr. Roche (who had been the solicitor for the Inspec-
tor in the proceedings) on the 10th March, 1910, being date
the 5th Mareh, 1910. The Inspector had by this time resigne
his position (1st June, 1907), and been appointed Assistant
Provincial Secretary, and the concurrence of the Attorney: -
(teneral was not obtained.

A motion was made before me for an order perpetually stay: =

ing the action and judgment. Counsel for the defendant agree
that this might be done, but Mr. Roche objected, asserting tha
the whole object of the motion was to deprive him of his costs:
He was offered an order referring his costs for taxation BY
the Master, and declaring his right to receive them out of the
plaintiff’s property, but he was not content, saying that a chars®
of improper conduct had been made against the former Inspet” =
tor. I can find none, unless it be such a charge to say that
wholly misconceived his rights—but I must dispose of the pres
ent motion upon the strict legal rights of the parties. :

The statute R.S.0. 1897 ch. 317, sec. 53, makes the Inspec
tor, ex officio and by his name of office, committee of Junatics 2
a public asylum who have no other committee; and coIlSe(l_“‘el.:l .
ly the Inspector became and was committee of the plaint! (;
He has, by sec. 48 of the Act, the power, in certain cas®® -
take possession of the property, real and personal, of the hm:
tic, and to lease or sell, etc., the same in the name of the Junabi®
with the concurrence of the Attorney-General. o

There is no warrant for the assumption by the IDSPeCtO.rttee
any right to bring an action beyond any right any comm! 4
would have. The rule is that before an action is prought bghis
committee the sanction of a Judge is first obtained ; anc i ot
be omitted, the committee proceeds at his own risk: Popem).
Lunacy, 2nd ed., p. 269, and cases cited in notes (1) and (coll'

Qection 56 of the Act enables the Inspector, where - 1on.
siders it necessary in order to secure, in the manner 16?5'5 bus ol
some to the estate of the insane person, moneys for his malilwd,
ance, to institute proceedings in respect of his estate- s 10
with much hesitation and doubt, I decide that this St 4108
justify the Inspector in taking proceedings by Way ol P .1'1]1
But his position (except where the statute makes PTOVISl?ttee;
the contrary) does not differ from that of any other oM™ iz
and I am unable to see how this action stands in any O_ther 5
tion than if it had been brought by another committee; I ~The
of its condition upon the plaintiff recovering Her el
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leading case of Beale v. Smith (1873), 43 L.J.N.S. Ch. 245,
depides that a suit instituted on behalf of a person of unsound
MInd not g0 foung by inquisition, when he becomes of sound
mind, heeomeg absolutely paralysed—all proceedings thereafter
Are irregular, p the ordinary case the person constituting
himge] £ committee runs the risk of repudiation of his acts. Here
¢ Statute, as I have found, prevents him running that risk.
Ut any futyre act was irregular; and the judgment should
10t have heey registered. It was the registering of this judg-
Ment whieh necessitated the present motion; and the Inspector
must Pay the costs of this motion.
€18 entitled to his costs up to the recovery of the plain-
b and to thoge only. The plaintiff is willing to pay these.
he costs of the Inspector, properly incurred, up to the recovery
o 1€ plaintiff ag taxed by the Taxing Officer, will be paid to
the Inspeetor, deducting therefrom the costs of this motion
id of the cancellation of registration. As between the plaintiff
ol defendant, there will be no costs,
the he plaintjﬂ? and defendant will submit any s‘peeial terms of
o order to he drawn up. The action will be dismissed out of
SJ Urt, and the registration of the judgment cancelled; the In-
DeetoF 10 pay the costs of this cancellation.
o hhls order and the cancellation, ete., are not to affect any
BUS of the plaintiff or defendant.

MIDDL.ETON: J. FEBRUARY 4T1H, 1911.

SCOTT v. SIEMEN.

MURPHY v, TRADERS BANK OF CANADA.

18 Omp(my\Wi
—Assent
Uarq

erso

nding-up—Sale of Assets Hypothecated to Bank
of Bank—A pplication of Purchase-money—Claims
ntors of Company’s Indebtedness to Bank—Pledge
nal Property of Guarantors to Bank as Further

ecur; St X
5 a;"mt?/\EﬂCpenses of Liquidation—Deduction from Pur-
£ eémoney\costs of Realisation and Preservation—=Gen-

BSOS o Tigwidation and Remuneration of Liquidator

TYment Made by Guarantor—Lien—Realisation of Sec-
GYyment—Suspense Account—Subrogation—Speci-
ance of Contract to Purchase Assets—Vesting
dyment into Court—Assignment of Collateral

Witzes\p

fic Pey.
Order\form

ECUPritipg.
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The first action was brought by the liquidator of the J. B
Murphy Lumber Company, a company in course of winding-ub;
against Siemen Brothers, the purchasers of the assets of the
company, for the balance of the purchase-price, $3,207.56.

TIn this action Siemen Brothers counterclaimed for a convey”
ance of the land of the company free from incumbrances, stating
their readiness to pay upon getting a conveyance, OF for &
conveyance of the land subject to the lien of one Murphy fof
$3,207.56, without further payment. :

The second action was brought by Murphy against the bank
for a declaration that he had paid the bank all that was due O
could become due under a guaranty given by him for the com
pany’s indebtedness to the bank, and for a transfer to him of 3,
his securities held by the bank as collateral to the company
indebtedness. ; ;

E. F. B. Johnston, K.C., for Scott (the liquidator) and the
bank.
G. T. Kilmer, K.C., for Siemen Brothers and Murphy-
MmDLETON, J.:— . . . The assets of the company WeER
in large part hypothecated to the bank, and those not S0 hyplf(;
thecated were mortgaged to Hobson, whose mortgage covere
equity of redemption in the assets pledged to the bank.
Scott was appointed permanent liquidator in August,
and took possession of all the assets. o
The bank held as further security the personal guarﬁnty i
Murphy and MecPherson, two of the directors of the compaIl);f’
and each of these gentlemen had pledged personal property
his own as a further security to the bank. 0y
The bank was at the time of the liquidation of the Compgoof
a creditor, in respect of the securities held, for over $15, héil"
but, by reason of the personal liability of the directors an('i : the
property pledged as collateral, felt but little interest 1 by
liquidation, and left the realisation largely to Scott and uvpﬁer
Both Scott and the bank were quite ready to accept At T,
for $10,000 for the assets (other than the book-debts, WHIC gt
bank also held) ; but Murphy protested. Ultimately he b ute
an offer of $15,217 from Siemen Brothers, which was 30(;,6};1“&1
The bank had proved mno claim and had given 1O Othat
consent; but were ready to aceept any reasonable 0 er s
Murphy might approve, and readily assented to this sal_e. A
Nothing was done by which the bank’s position was WaLVEL" Sy
The sale made covered certain items not include

1908,




et 0o LR R 2 i L SRR R Gt S i

e

SCOTT vo. SIEMEN. 699

bgnk’s securities
8IVen in the cop
Price,

; but, as individual prices for the items were :
tract, there is no difficulty in apportioning the
The price of the items with which the bank had no
foncern s 1 985 leaving $13,932 as the amount realised. Scott
5ays he had Hobson’s consent to the sale, and no objection is
448 by reason of his mortgage.

iemen Brothers paid divers sums . . .  so that the bal-

ance due on the 91gt July, 1910, was computed . . . to be
$3,207 56

Some controversy having arisen between Scott and the bank

3 to their rights as regarded the purchase-money, $3,500, a por-
ton of the price paid by Siemen Brothers, had been placed, by
o agreement hetween Scott and the bank, to the ecredit of a
Special account, and the halance had been placed to the credit
of the I\’Turphy company account, reducing it to a little less
than $6,500, "

aetol"hll‘phy then appeared upon the scene as an important

i

_If Scott v
thig sale on 4
Teduee the ¢

phy wag
0 the bank

. Murphy
lemen B

allk UDO

as allowed to retain any part of the proceeds of
ccount of the expenses of the liquidation, and so
redit which the bank should give the company,
manifestly prejudiced, for he, as surety, was liable
for the ultimate deficiency upon realisation. :
Jumped to the conclusion that the $3,207.56 due by
rothers on thejp purchase was the balance due to the
n their debt, and'paid this sum to the bank in discharge
5 (M“Pphy ’s) liability as surety, and demanded an assign-
'lt‘h(;f all the hank’s securities. .

bank ﬁltrue state of accounts is shle\n.l by a statement of the
Way Stilled’ and, after giving ecredit for this payment, there
0,give d“? to the bank $3,138.67, unless the bank were bound
.m eredit for the $3,500 in the special account; or for another

realised frop, MePherson’s securities (discussed later).
¢ as;_epn;?n Brothers had not vet paid the balance of their pur-
paylnentm:’ and Murphy notified them that, by reason of his
Assets of to e bank, he had become enht'led to a lien upon the
B ¢ Company for the sum so paid.

& ong ‘sl.élatlo_n has become complicated by the fact that, upon
Ne soliei]t ¢, Siemen Brothers and Murphy are represented by
*ePresen or, and, On.the other side, Scott and the ba.nk. are
anq e €d by one solicitor, and the rights of the several clients

ey

in m; T Pespective positions have not always been kept clearly
allianees’ Iiggethe Sympathy of the parties is indicated by the
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Sjemen Brothers are in possession and have paid most of the
purchase-money and have dealt with the property as their oW1
No objections have been made to this—no conveyances have
been drawn. . . .

These actions were tried together, and I propose to con-
solidate them, and, as I told the parties, endeavour to ascertalll
and adjust their rights. No objection was taken to this course

In the first place, the bank cannot be charged with .the
$3,500; it is yet in Scott’s hands, and, though he has dePOSIted
it in the bank, it is to his eredit in a special aceount. Of this SWi
$1,285 must be taken to represent the goods as to which the ban
have no claim; and Scott and Hobson must be left to adjust their
rights. s
As against the balance, $2,215, Scott may assert whatever

right he may have as liquidator against the bank as prior mort

gagees. There is no evidence upon which I can find that the
bank entered into any agreement with him upon which he ca
base any claim for special allowances other than those the 1a%
gives him in the circumstances.

When a prior mortgagee assents to a sale by the liquidato®s
the liquidator is entitled, as against the mortgagee, to the
of realisation’’ in priority to the mortgage debt, but the
costs of the liquidation and the liquidator’s claim for remuners
tion have no such priority : Re London Breweries, [1907] 2
F11. There is a third head under which the liquidator 22 e
claim, .., the ‘‘costs of preservation.” At first sight, thgrr
might seem to be some foundation for a claim for Pfi?“ty ’
these costs. This claim is answered by the decision 11 L J
Regent’s Canal, L.R. 3 Ch. 411. The reasoning of James: i t;
at pp. 421, 422, seems to cover the precise point. The pay™e® g
were made, not as salvage, but as part of the current OUtgomrge-
of the business he was in charge of, and be expected 10 be-on
funded by the ordinary receipts in the result of the htl.gatl '
The payments were made, not for the purpose of S?‘mrmg
bank anything, but as part and parcel of the liquidat101- '.he;l]

[In te Oriental Hotels Co., L.R. 12 Eq. 126, disting™® ©

Tt is said that the costs of realisation should not b‘f al-gator
here. because Murphy brought about the sale, and the 11‘1‘;;1 ive
did not; but the costs of realisation include the costs © 70
attempts to realise: Batten v. Wedgewood, 98 Ch. D. 1'10 wed

1 have no material upon which the sum proper tolbok jther
can be estimated, but I fix this at $200, with Jiberty t0 ©
party to have a reference at his peril as to costs. to be

This leaves a balance of $2,015 of the $3,600 {10 pany:
carried into the accounting between the bank an 9

14 C()St‘s

.

the
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The bank’s account down to the 24th June, 1910, oo
shews g balance due the bank of $3,186.67. This sum of $2,Qlo
and, say, six months’ interest, $30, should be deducted, leaving
$!,093.67 due the bank as of the 24th June last, subject to the
diseussion of the next matter involved.

The bank held as collateral to McPherson’s guaranty eertai\n
Seeurities, upon which they have received . . . $1,971.82
* + - This sum, having been received neither from the debtor
10r the debtor’s collaterals, nor from the surety, but from thq
Surety’y collaterals, and having been received by reason of
Such. securitieg having been paid off according to their tenor,
e banik have not treated as payment, but have held in a special
aceount, with the intention of resorting to it if necessary, and

b retumjng to McPherson if the debtor’s assets realise sufﬁcie.ut
i Satisfy the bank’s claims. This is not the result of any special
ag

“eement made with McPherson, but is simply the intention of
the bank baseq on their own view of the situation. Molsons
Bank v. Cooper. in the Privy Council, 26 A.R. (Appx.) 571,
shewg that as soon as these moneys reached the creditors’ hands
they were Payments, and the bank were bound to treat them as
Payments maqe by MePherson on account of his guaranty of

¢ COmpany’s indebtedness. . . . The bank have received,
O will have received when the $2,015 is set free, considerably
more thay the total debt. The exact dates of payment can be
& ettEned and the interest account adjusted by the parties or
1PN speaking to the minutes,

1 ascertaining the amount due by the purchasers, an allow-
%nee Was made, with Murphy’s consent, of $723.26 wages due
e}}: the liquidator 1o Murphy’s son and assumed by the pur-
ouisers' he liquidator is not, in my view, entitled to pay this
e hOf the purchase-price; but, as Murphy consented -

'm is done, so long as Murphy does not seek to charge this

illm against MePherson, without his consent, in the adjustment
etWeen them.

1 MePherson 1S not a party to the suit, and, unless he consents,
fue oA ance due by the bank must be paid into Court, subject to
filier order, to be obtained after notice to him.

a The Purchasers are ready to carry out their purchase if
" when

¢ title is made good. They make no objection by
eason - E g
obzson 2 obson’s mortgage title . . . but they do
thee(;)t because Murphy claims a lien for $3,207.56 paid by him t,o
Posit; %, a3 to which he says he is subrogated to the bank’s
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When Murphy paid (subject to the bank’s right to receive
the balance then due to them), he, no doubt, became entitled to
demand and receive the securities the bank held upon the debt-
or’s property; but his right was to take the securities as they
then stood; and he could not, by making a payment, even of the
whole balance due, displace the consent given by the bank to the
sale by the liquidator. . . . The effect of the assent of the
bank was to give the purchasers a good title to the property
sold and to transfer the bank’s claim to the purchase-price ; upon
this price their lien attached, subject only to the costs of reali-
sation. Murphy’s claim to a lien was misconceived, and affords
no excuse for the purchase not bheing carried out. What he ge.
quired by his subrogation was the right to have the bank’s lien
on the purchase-money transferred to him. What Murphy paid
was not enough to satisfy the balance due the bank, beeanse
the bank (even assuming that all money received from MePher.
son was then credited) had not yet recovered from the liguidator
the money he was withholding from him.

The liquidator’s action, as an action for the price of land
sold, was premature. There was no agreement here to pay
before conveyance, as in Clergue v. Vivian & Co., 41 S.C.R. 607 ;
but the action may well be treated as an action for specifie
performance. So treating it, an account may be taken and a
day fixed for payment. Upon payment a vesting order will
issue, vesting in the purchasers the title of the liquidator, of
the bank, and any claim Murphy may have. If necessary, no
doubt the liquidator will obtain a formal consent from Hobson
or a quit-claim deed.

Unless some arrangement is made between Murphy and
McPherson providing otherwise, this balance of purchase-money
must go into Court and be subject to further order, to be oh.
tained on notice to Mc¢Pherson. . ; i

At the hearing a claim was put forward by Murphy for an
assignment of McPherson’s collateral securities. . . . This
- - . was abandoned. This claim was quite misconceived
s Duncan v. North and South Wales Bank, 11 Ch. D.,
per Jessel, M.R., at pp. 95, 96.

In all the circumstances, no costs should be awarded to any
party. None is completely right, and none altogether \\'mn;;_

.!
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BrirToN, J., IN CHAMBERS. FEBRUARY 6TH, 1911.
MecVEITY v. OTTAWA FREE PRESS CO.

Security for Costs—Libel—9 Edw. VII. ch. 40, sec. 12—Nature
of Action—Nature of Defence—Property of Plaintiff Avail-
able to Answer Costs.

Appeal by the plaintiff from the order of the Master in
Chambers, ante 613, directing that the plaintiff give security
for the costs of this action.

J. T. White, for the plaintift.
H. M. Mowat, K.C., for the defendants.

Brrrron, J.:—The defendants are entitled to security for
eosts only upon a strict compliance with sec. 12, ch. 40, 9 Edw>
VIL

They must shew by affidavit of their agent: (1) the nature
of the action; (2) the nature of the defence; (3) that the plain-
tiff is not possessed of property sufficient to answer the costs
of the action, in case judgment is given in favour of the de-
fendants; (4) that the defendants have a good defence upon
the merits; and (5) that the statements complained of were pub-
lished in good faith.

Some of these things may be dispensed with, if the grounds
of aetion are trivial or frivolous.

Whatever may be said or thought of an action by a municipal
officer because of what he may consider unfair eriticism of the
way he discharged a public duty, I cannot say that the grounds
of this action are either ‘‘trivial or frivolous.’’

The defendants have shewn the nature of the action, as the
statement of claim is before me. The affidavit of the agent states
that the defence will be as set out in the 3rd paragraph of that
affidavit: The substance of the defence is: (1) that the state-
ments of fact, as set out in the articles complained of, are true;
(2) that the matters of opinion were fair comment and opinion,
and in the public interest ; and (3) that the articles were without
maliee, in good faith, and only published in the ordinary course
of the defendants’ business.

These allegations would, in my opinion, if established, make
out a defence.

In addition to the above, the affidavit states that the defen-
dants have a good defence upon the merits, and that there was
reasonable ground to believe, and that the publishers did be-

.
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lieve, that the publication of the articles was for the public bene-
fit. That is stated, and it is not for me to say whether the
publication was or was not for the public benefit. In my opin-
ion, what is required of the defendants, as specified above, 1, 2,
3, and 4, as necessary to get security for costs, has, substantially,
been comphed with.

Then the agent of the defendants states in his affidavit that
he has a personal knowledge of the matters deposed to, and
(in paragraph 4) that ‘“the plaintiff is not possessed of property
sufficient to answer the costs of this action in case a judgment
is given in favour of the defendant company.’’ This makes a
prima facie case for the order.

The plaintiff by affidavit in reply states that he is possessed
of property sufficient, ete.

T have read all the affidavits filed, and also the examination
of the plaintiff. There is no doubt that the plaintifff is in
possession of a large amount of valuable property, but there are
judgments against the plaintiff, for which this property may
be liable, and I am unable to say that this property, valuable
as it is, is sufficient, considering the claims against it, to answer
the costs in ease judgment is given in favour of the defendants.
It may be sufficient—it may not.

The defendants have made out a case for the order. I am
not able to say that the plaintiff has displaced the case so made,
and so not able, upon the facts, to reverse the order of the Mas.
ter. The plaintiff may have four weeks’ further time from the
date of this order to put in security, should he desire to further
prosecute the action. Subject to this, the appeal will be dis.
missed. Costs to be costs in the cause to the defendants,

RippeLL, J. FEBRUARY 6TH, 1911,

Re McALLISTER.

Will—Construction—Trust—*Heirs”’ of Living Person—Legal
Estate—Equitable Estate—Use of Income—Ezeculors.

Motion by Harmon MeAllister, under Con. Rule 938, for an
order determining certain questions arising upon the will of
J. J. MeAllister, deceased.

E. D. Armour, K.C., for the applicant.
E. F. Lazier, for the executors.
J. R. Meredith, for the infants.
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Rioperr, J.:—The will in question contains the following
provisions :—

A gift to the wife of all the testator’s real and personal
estate ““for and during the term of her natural life, it being my
intention that she shall receive the net revenue of all my estate
. . . Should my executors deem it advisable to do so, they
may, at any time during the lifetime of my said wife, apply
the proceeds’ of a certain life assurance policy in reduction
of the principal of a mortgage, ete.

It is argued that this by implication gives the legal estate to
the executors, under the principle of Shapland v. Smith (1780),
2 Bro. C.C. 74, and like cases; Jarman, 5th ed., p. 1141, note
().

I do not need to pass upon this, in the view I take of the case.

Then follows:—

‘4. Upon the death of my said wife I give devise and be-
queath all my real and personal property whatsoever and where-
soever sitnate, including the principal money of the proceeds of
my real estate and of said life insurance, or stocks, bonds,
or securities, should the estate be sold and invested as provided
under clause (3) of this will, to my children, Harmon, John,
and Sarah Annie Greer, share and share alike, subject neverthe-
less as to the share therein of my son Harmon that he shall hold
the same as trustee of his heirs and use the income as he may see
fit and that he shall not be accountable for the expenditure of
such income, but that it shall be left entirely to his judgment
and diseretion.”’ :

The question for determination is as to the interest of Har-
mon. The real estate is said to have been all applied in payment
of debts.

It seems to me that the effect of this clause is to divide the
estate (after the death of the wife) into three equal parts, and
that Harmon takes the legal estate in one of these, and ‘‘his
heirs’’ take the equitable estate—Harmon having the additional
right to use, during his lifetime, the income, as he sees fit, with-
out liability to being called to account. It is, of course, trite
law that ““Nemo est hweres viventis;”’ but many wills have left
property to the ‘“heirs’’ of a living person, and yet been con-
sidered good. Theobald on Wills, ch. 26, contains a reference to
many instances.

It is unnecessary to consider who are the heirs—at present
it is sufficient to declare Harmon'’s rights.

(losts out of the third in dispute.

1 have not found the cases helpful, though I have read those
eited and others.
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RippELL, J. FEBRUARY 6TH, 1911,

*Re MORLOCK AND CLINE LIMITED.
SARVIS AND CANNING’S CASES.

Company—Winding-up—Dominion Winding-up Aect, see. T0O—
“Clerks or other Persons’’—Commercial Travellers—Pre-
ferred Claims for Wages and Expenses—Assignee of Em-
ployee—Assignor. a Director—Absence of Authority from
Shareholders to Receive Remuneration—Costs.

Morlock and Cline Limited, an Ontario company, being in
liquidation under the Dominion Winding-up Aect, claims were
made (three in all) by Sarvis and Canning against the company,
and the claimants insisted that they should be (quoad the
amounts of the three claims) eollocated by special privilege
over other ereditors under see. 70 of the Dominion Winding-ap
Act.

The Local Master at Guelph, as an Official Referee, dis-
allowed the claims for such collocation, and placed the claimants
on the ordinary list.

The elaimants appealed.

(. S. Gibbons, for the claimants.
C. L. Dunbar, for the liquidator.

RippeLL, J.:—Canning was a commercial traveller in the
employ of the company. Ile was entitled under his agreement
to receive for his services to the company a fixed sum (appar-
ently per month) and expenses; and he devoted his whole tine
and attention to the business of his employers. The liguidator
contends that (1) Canning is not of the class ‘“‘clerks or other
persons’’ mentioned in sec. 70 of the Act, and (2), if he is
he cannot claim for expenses. It is not denied that Canning is
a ‘“‘person:’’ the first argument is that he is not a ““clerk."*
and the second contention is that ‘‘other persons’ must be read
on the ejusdem generis principle. Whatever the original mean.
ing of ‘‘clerk’”’—it has been very much extended, and a clerk
need no longer be a ‘“clericus’’ or able to handle a pen. Ppo.
bably a commercial traveller would not be considered a *‘elopk**
in ordinary parlance, and perhaps not in a statute such as this
The question has come up more than once in the Courts of the

*To be reported in the Ontario Law Reports.
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United States. . . . The decisions have been fairly uni-
formly adverse to the possibility of a commercial traveller being
econsidered a *‘clerk:”’ In re Greenewald, 99 Fed. R. 705; In re
Seanlan, 97 Fed. R. 26, 27; Mulholland v. Wood, 166 Pa. St.
486 ; State v. Chapman, 35 La. Ann. 75; Weems v. Delta Moss
Co., 33 La. Ann. 973; and the like.

It is not wholly without interest to note that in French
“elerk™ is “‘commis’’ and ‘‘commercial traveller’” ‘‘commis-
voyageur.’”’

Then as to the doctrine of ejusdem generis, which has, I ven-
ture to think, been sometimes abused, and has some sins to answer
BOrR .

| Reference to Fraser v. Pere Marquette R.W. Co., 18 O.L.R.
589, at pp. 602, 603.]

Sometimes it has been considered that where some general
word follows one or more of a more special signification, the
subsequent word is limited in its meaning by what precedes.
But that is not always the case; and the application of the
supposed principle is more sparing than formerly: e.g., in
Anderson v. Anderson, [1895] 1 Q.B. 749 (C.A.) . . . Par-
ker v. Marchant, 1 Y. & C. Ch. 290, 300. i

There is no difference in this regard in the interpretation of
statute and of deed. It is clear that Anderson v. Anderson
correctly expresses the law. I do not find any instance in which
its authority or the actual decision or the principle so laid down
has ever been questioned. But it is said that the rule there laid
down is not applicable to cases in which persons are the subject
of the enumeration.

[ Reference to Dyer 100, 10‘) pl. 38, 1 Jones 185, 186; Arch-
bishop of Canterbury’s Case, 2 Rep 46 (b); Casher v. Holmes,
2 B. & Ad. 592.]

In Gunnestad v. Price, LR. 10 Ex. 65, at pp. 69, 70, the
law is thus expressed: ‘‘The maxim that general words are
limited in their application is constantly acted upon.

Where they follow an enumeration of particular things, they do
not inelude things of a higher and different character,’’

The argument of the respondent is, that commercial travel-
Jers are “‘things of a higher and different character’’ as com-
pared with clerks. No evidence has been submitted of a differ-
ence in character or relative superiority in any respect of the
two classes. Nor do the authorities assist in the inquiry

[ Reference to the Table of Precedence given in Blackstone,
vol. 1, p. 404, note (s): Table of Precedence for Canada, 3rd
November, 1879, Dominion Statutes for 1880, p. XXII.; clerks
and commercial travellers are not mentioned.]
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Having nothing official to guide the Court in this delicate
inquiry, I am forced to rely upon common knowledge—and from
that I am wholly unable to say that a commercial traveller, as
such, is a thing of a higher character than a clerk—nor can I
find any difference in their nature. :

Giving full reverence to the cases, I cannot think that they
conclude the appellant, and I decide in his favour upon this
point.

Then it is argued that at least the sums paid by the com-
mercial traveller for expenses cannot be made a preferential
claim. I can see no difference in principle between these sums
and the remainder of the wages—the servant was to have a fixed
sum and expenses, and his expenses are as much a part of his
wages as the fixed sum.

The appeal as to Canning \\111 be allowed with costs here
and below (as mentioned at the end). .

[Reference to Re Ritchie-Hearn Co., 6 O W. R. 474.]

Sarvis makes two claims: one for $209.94 salary and ex-
penses as commereial traveller—this is covered by the above re-
marks. This appeal will also be allowed with costs here and
below (as mentioned at the end). :

Sarvis further claims, as the assignee of Levi Morlock, for
$337.50, three months’ wages as commercial traveller. The
further objection is taken in this case that the assignor, Morlock,
was a director in the company. The answer is made that he was
only a ‘“‘dummy’’ director; but the law does not draw any dis-
tinetion between ‘‘dummy’’ and ‘‘non-dummy’’ directors—and
one who has accepted the position of director must be so dumb
that he cannot say he was not a director. It would never do to
allow a director to better his position by asserting that he did not
do his duty as a director. Here, however, Morlock seems to
have been employed by his company as a commercial traveller;
and it does not appear that he took any active part in the man-
agement of the company. There is no difficulty arising from
the fact that Sarvis is only an assignee; the reasoning in Lee v,
Friedman, 20 O.L.R. 49, wholly covers the case . . .: soe
pp. 93, 55, 56.

But I think I am concluded by the decision of a Divisional
Court in Birney v. Toronto Milk Co., 5 O.L.R. 1, to hold that the
provisions of the statute are ‘“‘wide enough to prevent a pre-
sident and board of directors from voting to themselves, or to
any one or more of themselves, any remuneration whatever for
any services rendered to the company without the authority of
a general meeting of the company:’’ p. 6. This case was followed
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in Benor v. Canadian Mail Order Co., 10 O.W.R. 1091; and
enzie v. Maple Mountain Mining Co., 20 O.L.R. 170, 615,
does not affect it. . . .
: [Reference to remarks at pp. 172, 173; Beaudry v. Read,
10 O.W.R. 622.]

The appeal upon this claim will be dismissed with costs as.
helow stated.

In view of the fact that all the claims and appeals have been
econdueted by the same solicitors, I think that the costs awarded
should be fixed as follows: the appellants may tax one half of
all their costs both before the Master and here.

DivisioNaL COURT. FEBRUARY 6TH, 1911.
PETTIGREW v. GRAND TRUNK R.W. CO.

Railway—Injury to and Death of Brakesman—Disobedience of
Rules of Railway Company—DBrakesman Standing on Track
Run over by Moving Train—Way at Side of Track not
Left Clear—Insufficient Packing of Frog—Findings of
Jury—Prozimate Cause of Injury—Dismissal of Action.

Appeal by the plaintiff from the judgment of Murock, C.J.
Ex.D., dismissing the action.

John Pettigrew, the plaintiff’s husband, was a brakesman in
the employment of the defendants, and was accidentally killed
at the town of Hanover on the 14th January, 1910, by being
run over by one of the cars of the defendants. The plaintiff
alleged that the death of John Pettigrew was occasioned by the

igence of the defendants in piling or allowing lumber to be
piled so close to the siding upon which a train of the defen-
dants was being backed, that the deceased, whose duty called
him to the space between the lumber and track, was obliged to
go out upon the track, and, being upon the track and in front
of & moving train, in some way had his foot caught, or slipped
and fell, and was run over and killed. The plaintiff also alleged
negligence in allowing the so-called way between the lumber
piles and the track to become defective, unsafe, and insufficient,

reason of the collection there of snow and ice; and also in

to the want of packing and condition of the packing
between the rails in the railway frog and between the guard-
rail and the rail of the line; and again, in that the coupling irons
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were so defective that the brakesman whose duty it was to
have the cars coupled was obliged to descend from his car and
use his hands to effect the coupling.

Questions were submitted to the jury, all of which were
answered in favour of the plaintiff. The jury found that the
negligence which caused the accident to the deceased was, that
the lumber piles and snow obstructed the space allowed for
employees to perform their duties, and that the frog and guard-
rail were not properly packed.

The trial Judge, upon the undisputed evidence, held that,
as the deceased lost his life by being struck by a moving ear,
when he was upon the track in front of the moving train, for the
purpose of assisting in the coupling of the dead car with the
moving car, and as this was in express violation of one of the
defendants’ rules, the plaintiff could not recover, and he dis.
missed the action.

The appeal was heard by IfarconsripGe, C.J.K.B., Brrrros
and RippeLn, JJ.

A. G. MacKay, K.C., for the plaintiff. -

D. L. MeCarthy, K.C., for the defendants.

D. Robertson, K.C., and G. H. Kilmer, K.C., for third parties.

Brrron, J. (after setting out the facts as above) :—I agree
that the dismissal of the action was right, for the reason stated
by the trial Judge. As was said by Osler, J.A., in . .
Deyo v. Kingston and Pembroke R.W. Co., 8 O.L.R. at p. .)‘)4
I feel compelled to say that the death of the husband of the
plaintiff was owing to the unfortunate neglect by him of the
rules of the company.

Apart from the rule relied upon by the defendants, there are
difficulties that seem to me insuperable in the way of the plain-
tiff’s recovery. Admitting that the so-called way between the
piles of lumber and the moving train was in an unsafe and al.
most impassable condition owing to the negligence of the defen.
dants, that negligence was not the proximate cause of the aeei.
dent; nor was the defective construction or condition of the
couplers, if they were so defective, the proximate cause. The
deceased fell upon the railway track and was run over hy g
moving car. No negligence is alleged as to the moving train : so
the recovery is absolutely limited to the case of the deceased
being rightfully walking upon the railway track in the per-
formance of his duty, and to the accident having happened by
reason of some of the things mentioned in sub-secs. 2 and 3 of
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see. 5 of the Workmen’s Compensation for Injuries Act. The
deceased was voluntarily upon the track. He was not there in
obedience to any order or in accordance with any practice
known to the defendants to prevail. The deceased took.the risk.
Then the evidence seems to me just as consistent with an acci-
dental slip and fall by the deceased as a fall by reason of any
negligence on the part of the defendants. There was no evidence
that eould properly be submitted to the jury that the death of
the plaintifi’s husband was caused by the negligence of the de-
fendants.

How the deceased came to his death can never be known.
We ean only surmise, and we may be quite wrong. The marks
on the body, the torn Mthes, the worn rubbers, give no in-
formation. The most the jury could do would be to think or
guess how the deceased happened to fall or to be caught by the
moving car.

The appeal should be dismissed, and with costs if the de-
fendants ask for costs. |

RioperL, J.:—The facts in this case are fully developed in
the discussion at the trial, and, unless we are to overrule Deyo
v. Kingston and Pembroke R.W. Co., 8 O.L.R. 588, 4 Can. Ry.
(as. 42, and similar cases, I do not think we can interfere with
the decision of the learned Chief Justice.

In my opinion, the appeal should be dismissed with costs.

FaLcoNBriDGE, C.J.:—I agree . . . The third parties
were brought before us by the defendants, and the defendants
must pay the costs of the third parties, including costs of motion
for leave to appeal. :

MippLETON, J., IN CHAMBERS. FEBrRUARY TTH, 1911.
RE PINNELLE AND THOMPSON.

Appeal—Mining Act of Ontario, 1908, secs. 63, 66, 130, 133—
Address of Disputant for Service—Notice—Euxtension of
Time—Mining Recorder—Mining Commissioner—Judge of
the High Court.

Motion by Pinnelle for an order extending the time for ap-
pealing from a decision of the Mining Commissioner.

YOL 11, O W.N. NO. 21—260
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John King, K.C., for Pinnelle.
T. P. Galt, K.C., for Thompson.
H. E. Rose, K.C., for a purchaser from Thompson.

MIDDLETON, J.:—While in this case I think Pinnelle has no
one to blame but himself, and that, even if there were power to
relieve him from his default, I should not do so, I desire to draw
attention to the present provisions of the Mining Act and the
possibility of their resulting, in some case, in serious injustice.

On the 16th June, 1910, Thompson made his application to
be recorded as owner of a mining claim. On the 13th July,
Pinnelle filed a dispute, giving as his address for service ** Poren-
pine P.O.”’ )

On the 6th September, 1910, the Mining Recorder fixed the 1st
October for the hearing and sent notice of hearing to Pinnelle
at Haileybury P.O. This was not delivered, and appears from
the P.O. stamps to have been returned to the Mining Recorder
from Haileybury on the 1st October, so that it would not reach
him until after the hearing.

On the 1st Oectober an order was made, reciting the notice
by registered letter to Pinnelle at Haileybury and his non-
appearance, and dismissing his dispute. Notice of the decision
was mailed by the Recorder to Pinnelle, addressed to him ut
Porcupine P.O., and a duplicate was sent to him at Haileybury,
The notice sent to Porcupine was ultimately returned to the
Recorder undelivered. The Recorder says he sent the original
notice to Haileybury, instead of to Porcupine, because Pinnelle
called upon him and told him he was going there.

Section 63 (3) of the Mining Act of Ontario, 1908, makes
it the duty of the disputant to name an address for service not
more than five miles from the Recorder’s office; and see. 133
(4) would have justified service upon him by a registered lettor
sent to that address. The service actually made was quite
unauthorised and bad.

The effect of a certificate of record under the statute makes
it impossible to regard the action of the Recorder as a nullity ;
but it may afford some ground for an application under see. 66.

Notice of the decision is required under sec. 130 (3), and
and an appeal from the Recorder to the Commissioner will lie
(sec. 133), upon the filing and service of a notice within fifteen
days, or within such further time, not exceeding fifteen days, as
the Commissioner may allow. The Commissioner may also, in the
absence of notice under see. 130, when it is made to appear that
the appellant has suffered some substantial injustice, and has
not been guilty of undue delay, allow an appeal at any time.

RV
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Pinnelle on the 14th October received the notice sent to
Haileybury, and was then in time to launch an appeal, and
might then have obtained an extension for fifteen days, but did
nothing.

Thompson obtained his certificate of record on the 20th
October.

The time limited by sec. 133 expired on the 31st October at
any rate, and nothing was done till the 18th November, when
the Commissioner—so far as I can see, without any jurisdiction
—gave Pinnelle an appointment to hear the application on the
21st December. On this date Pinnelle did not attend, and the
Commissioner dismissed his motion. On that occasion he was
represented by a friend, but had no evidence of any kind.

No appeal was had from the order mthm the time limited.

A Judge has the power to extend the time for a period of fifteen
days. On the last day but one of the time an application was

made to me ex parte for an order extending the time. I de- -

elined to act ex parte, and directed notice to be given for the
next day. By one more bungle, this was not done, and, with
much hesitation, I then made an ex parte order, not to issue till
notice was served, and reserving the right to consider the whole
matter upon hearing both parties. No adequate material .was
then produced, and the matter again stood, and some informal
material has now been placed before me.

Making every allowance for the ignorance of this foreigner
. . . it is clear that the case is quite hopeless. The numer-
ous delays are qulte unexplained ; and, though the Recorder was
wrong in not giving the notice required, I do not think a notice
sent to Porcuplne would have reached the appellant. The notice
under see. 130 did not; and, in any event, the Act seems to
attach great importance to the notice of judgment under sec.
130. When this was received, immediate action was required,
and this is absolutely wanting.

As at present advised, I think that the Commissioner alone
ean extend the time, and his decision is, I think, final. The ap-

given is not from a discretionary order of this kind, but

from a final decision upon the merits. Further, the order of
the Commissioner made refusing the extension of time was upon
an .pphcatlon made after the expiry of the time limited for an
extension under sec. 133.

In any and every aspect of the case, the motion fails.

What 1 fear is that some time a case may arise in which,

like this, no due notice is glven of the hearing, and the notice

of the decision may be duly given, but may not reach the party

%
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in time, and then he may be found to be without remedy, as the
power to extend the time for hearing is unlimited only when
notice is not given of the decision, and no provision is made for
the absence of notice after original hearing.

Motion dismissed with costs.

SUTHERLAND, . FEBRUARY 8TH, 1911,

Re LEITCH.

Will—Construction—Legacy—Death of Legatee—Substitution
of Infant Legatee—Application of Income for Maintenance
—Absence of Direction in Will.

John Archibald Leitch died on the 23rd May, 1908, having
first made his will dated the 20th May, 1907, letters probate
whereof were duly issued to his son Archibald Durand Leiteh as
executor on the 15th June, 1908.

The following were the material clauses of the will:—

«5. T direct that the sum of $10,000 be set aside by my exe-
cutors . . . and that the annual income therefrom be paid
to Minnie Leitch, widow of my late son Thomas John Leiteh, as
long as she remains the widow of my said son.

6. After the death or marriage of the said Minnie Leiteh,
whichever event shall first happen, I direct that the said sum of
$10,000 be divided equally between my grandchildren John
Archibald Leitch and Flora Durand Leitch. Said.sim is not
to be paid to them until they respectively attain the age of 21
years.

“7. T give and bequeath to my said grandchild John Archi.
bald Leitch the sum of $5,000, to be paid to him when he reaches
the age of 25 years; the income in the meantime to be applied
towards his support, maintenance, and education. I give and
bequeath to my said grandchild Flora Durand Leiteh the sum
of $5,000, to be paid to her when she attains the age of 21
years; the income in the meantime to be applied towards hep
support, maintenance, and education.

“8. In the event of the death of either of these my said
grandchildren before attaining the age of 21 years and dying
without issue, then I direct that the survivor shall take the
share of the one so deceased.

‘9, In the event of both of my said grandchildren dying
before attaining the ages of 21 years, and leaving no issue, then



PRI, IR~y

RE LEITCH. 715

I direct that the said sums bequeathed to them herein be equally
divided between my daughter Flora Boughner Leitch and my
son Archibald Durand Leitch.”’

John Archibald Leiteh, grandson therein named, died on the
24th Janunary, 1909, aged four years. The executor Archibald
Durand Leitch was the residuary divisee and legatee named in
the will under clause 13. The granddaughter Flora Durand
Leiteh was about four years old, and living with her mother, Min-
nie Leiteh, but no one had applied for letters of guardianship.

On the 26th November, 1910, the solicitors for Minnie Leitch
wrote the executor Archibald Durand Leitch as follows:—
“Mrs. Leitch finds the income from the $15,000 insufficient for
the maintenance of herself and her infant daughter, and is
desirous of having it inereased. On looking into the provisions
of your father’s will, it appears to us quite possible that the in-
eome from the $5,000 originally bequeathed to her son John
Archibald Leiteh, and on his death going to her daughter Flora
Durand Leiteh, may well be applied towards the support, main-
tenance, and education of Flora Durand Leitch, instead of accu-
mulating such income as now being done . . . .”” Again, on
the 22nd December, 1910, her solicitors wrote to the solicitor for
the executor as follows: ‘‘On behalf of Mrs. Minnie Leitch we
are about to bring a motion for construction of the will of this
deceased and for increased allowance to Mrs. Leitch for main-
tenance of her infant child Flora Durand Leitch,’ ete.

Thereupon the executor served an originating notice, in
pursuance of R.S.0. 1897 ch. 129, sec. 29, and Con. Rule 938,
for an order declaring the construction of the will, ete.

M. F. Muir, K.C., for the executor.
W. S. Brewster, K.C., for Flora Boughner Leitch.
J. R. Meredith, for the official guardian.

SurnerLAND, J. (after setting out the facts) :—Upon the
death of the grandson John Archibald Leitch, his share, under
elause 7, became vested in his sister Flora Durand Leitch, under
elause 8, but subject to be divested under clause 9 if she should
die before attaining the age of 21 years and leaving no issue.

It is elear that under clause 7 the testator intended that the
ineome of the $5,000 bequeathed to John Archibald Leitch
should, until he attained 25 years of age, be applied to a specific
purpose, namely, towards his support, maintenance, and educa-
tion.

There is no suggestion in clause 8 or elsewhere as to what
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should be done with the income as distinguished from the prin-
cipal sum in the case of his dying before 21. It is not suggested
that it should be applied towards the maintenance of Flora
Durand Leitch, as it is now contended it should be, or ecan be.

From the will itself it seems to me that the contrary, if any,
inference must be drawn, and for the reason that a definite pro-
vision for her support, maintenance, and education is otherwise
provided under clause 7. See Williams on Executors, p. 1170,
and cases cited.

In these circumstances, I think the will is not open to the
construction put forward in the letter quoted, to the effect that
the income of the $5,000 bequeathed to John Archibald Leiteh
- under paragraph 7, now that he is dead, can be applied towards
the support, maintenance, and education of Flora Durand
Leitch, instead of accumulating, as it now is.

The costs of all parties will be paid out of the fund in ques-
tion,

DivisioNAL CoOurT. FeBrUARY 8TH, 1911,
Re BERNARD.
vGift—Donatio Mortis Causa—Cheque on Bank.

Appeal from an order of WiNcHESTER, Judge of the Surro-
gate Court of the County of York, upon passing the accounts of
the executors of the will of Matilda Bernard, deceased, disallow.
ing a claim for $1,000 made by one Margaret Frawley, a sister
of the testatrix, in the circumstances mentioned below.

The appeal was heard by Murock, C.J.ExD., Brrrrox and
SUTHERLAND, JJ. -

J. M. Ferguson, for Margaret Frawley.

M. H. Roach, for the executors.

W. H. Hunter, for Mrs. Davidson, a beneficiary.,

E. C. Cattanach, for the official guardian.

Murock, C.J.:— . . . The testatrix, Matilda Bernard,
intended at hel death that her sister, Mrs. Frawley, should bene-
fit out of her estate to the extent of $1,000, and, in order to carry
out such purpose, about two months before her death she signed
a cheque in the words and figures following :—

B ———

L ST
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“Toronto, March 1st, 1909.
““The Dominion Bank.
*“Pay Mrs. Margaret Frawley, or order, on demand, one thou-
sand dollars.
“$1,000. Matilda Bernard.’’

This cheque the testatrix caused to be placed in her cash box
along with a memorandum in her own handwriting and signed
by her, which is in the following words and figures: ‘‘March
1st, 1909. This note to be presented one month after my death.
Matilda Bernard.”’

The testatrix dleivered theé key of the box to her niece, Lillian
Gray, with instructions to hand it to her solicitor, Mr. Roach,
on her death, at the same time observing that he would know
what to do in the matter. A few days afterwards Lillian Gray
placed the box in the bank for safe-keeping, and there it re-
mained unopened until after the testatrix’s death, when the -
eheque and memorandum were found in it, and Mrs. Frawley’s
elaim is for the $1,000 covered by this cheque.

The authorities are quite clear that a cheque not paid, either
actually or constructively, during the lifetime of the drawer, is
not eapable of being the subject of donatio mortis causa: Hewitt
v. Kay, L.LR. 6 Eq. 198; In re Beak’s Estate, L.R. 13 Eq. 489;
In re Beaumont, [1902] 1 Ch. 889.

A cheque is not a chose in action, but merely a direction to
gome one, who may or may not have in his possession funds of
the drawer, authorising him to pay to the payee a certain sum -
of money. Death of the drawer before presentation revokes such
anthority. Thus in this case the claimant is met with two
difficulties, each fatal to her claim: one being that the cheque,
not having been acted upon by acceptance or payment, never
Jost its primary character of a mere cheque, which is not a
ehose in action, and is not the subject of donatio mortis
eausa; and the other being that the testatrix’s death revoked
the banker’s authority to pay the cheque. :

1t is not necessary to deal with the further question, whether

there ever was any active or constructive delivery of the cheque.

The appeal should be dismissed; costs of all parties out of
the estate.

SuTHERLAND, J.:—I agree.

Brrrrox, J.:—Upon the argument it was frankly conceded by
Mr. Ferguson, counsel for Mrs. Frawley, that he could not hope
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to establish her claim to the cheque for $1,000 as a gift causa
mortis, unless he could do so by reason of the memorandum,
signed by the deceased, which accompanied the cheque. That
memorandum opens the door for argument, because, if it amounts
to setting apart money of the deceased which she undoubtedly
had at the time in the bank on which the cheque was drawn,
and which, as I understand, was available one month after her
death, then it is very near to being a gift of $1,000 in money.

It has been held that a valid gift of money deposited in a
savings bank may be effected by the delivery of a certificate of
deposit payable to the order of the donor, and not indorsed.

Again, it has been held that a valid gift of money deposited
may be made by delivery of the depositor’s pass book issued by
a savings bank with intent to give the donee the deposits re-
presented by it; but then the distinction is closely drawn be-
tween a savings bank and an ordinary bank of discount and de-
posit, and the reason for the distinction is that in the latter case
the money can be withdrawn on the cheque of the depositor,
See 20 Cye., pp. 1238, 1239.

It comes then to this, under the authorities by which I am
bound, that the cheque in the present case, even with the mem.
orandum attached, is not a chose in action—it is, if valid at all,
only a mere contract, at most imposing an obligation on the
donor, and that cannot be the subject of donation mortis causs.

I agree that the appeal should be dismissed; costs payable
out of the estate.

Bovp, C., iINn CHAMBERS. FEBRUARY 8TH, 1911,
*RUSSELL v. GREENSHIELDS.

Writ of Summons—=Service out of the Jurisdiction—Con. Rule
162 (e)—Both Parties Resident in Another Province—
Breach of Trust in Ontario—Proper Forum for Litigation.

Appeal by the plaintiff from the order of the Master in
Chambers, ante 563, setting aside an order made under Con.
Rule 162 giving the plaintiff leave to serve the writ of sum.
mons and statement of claim upon the defendant in the pro-
vinee of Quebee, and setting aside the writ and the service on
the defendant effected pursuant to the order. Both the plain-
tiff and the defendant were resident in the province of Que-

*To be reported in the Ontario Law Reports.
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bee; but the plaintiff contended that the case came within
elause (e) of Con. Rule 162.

1. F. Hellmuth, K.C., for the plaintiff.
W. Nesbitt, K.C., for the defendant.

Boyp, C. (after setting out the facts relating to the trans-
actions from which the alleged cause of action arose) :—On the
19th June, 1906, at Ottawa, the defendant, while acting under
the authority of the Qu’Appelle Company, and also acting on
behalf of the plaintiff, as joint owner in the purchase of the
said lands (i.e., lands which the Qu’Appelle Company, under a
concession from the Dominion Government, had a right to select
from a certain area of public lands in Saskatchewan, from
which the Canadian Northern Railway Company had also a
right to select lands), assumed to release the Government from
all elaims to any lands selected by the Canadian Northern Rail-
way Company, whether made before or after the 31st December,
1905. This renunciation is contained in a letter to the Min-
ister of the Interior, signed by the defendant on the 19th June.
The Government acted upon this letter and directed the issue
of letters patent to the Canadian Northern Railway Company
for 157,000 acres which had been selected by that company after
the 31st December, 1905, and before the 20th June, 1906, al-
though 126,000 acres of these had before been duly selected on
behalf of the Qu’Appelle Company and the parties to this
action.

The plaintiff’s cause of complainf is that the defendant was
eorruptly influenced to sign the said renunciation or surrender,
and received therefor money or valuable consideration, for
whieh he should account to his co-purchaser, and also, if need
be, that he should pay damages for the loss of the more valu-
able lands so obtained by the rival company.

For the purpose of this litigation, it is not material to con-
sider the precise legal relationship between the parties: they
were joint purchasers, and, when the transaction complained of
was entered upon and engaged in, the defendant was placed in
a position of confidence quoad the plaintiff. He was trusted to
negotiate a certain compromise faithfully, instead of which (as
alleged) he grossly violated the trust reposed in him. This
p‘rticular transaction, growing out of the original engagement
of joint-purchase, is plainly separable from the general joint
relationship. This was a matter originated at the conference
held at Toronto on the 22nd May, 1906, in the prosecution of
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which new duties and new responsibilities were undertaken by
the defendant on the joint account. This special matter was
begun and was to be prosecuted and consummated in the pro-
vinee of Ontario, at the seat of Government at Ottawa. Every-
thing was centred there as to making the selection of the lots
by the maps, plans, and surveys prepared by the Department
of the Interior: it was there the title to the western land was
to be dealt with and secured for the joint benefit of the plain-
tiff and defendant. So that this particular breach of trust be-
gan and ended in Ontario and may fairly be regarded as a
breach of contract to be performed within Ontario for which
damages are sought. The Con. Rule 162 (e) covers the sitn-
ation. The language of the Rule has always received a liberal
construction, and, to my mind, this is a transaction which may
well be investigated in this Court. It is a stronger case than
a somewhat analogous one reported in Harris v. Fleming, 13
Ch. D. 208.

If the case presented be apparently of a vexatious or oppres-
sive character, the discretion of the Court may rightly be ex.
rercised in refusing to grant leave to sue: such was the applica-
tion in Société Générale de Paris v. Dreyfus Brothers, 37 Ch.
D. 215, 226; but, upon the allegations sworn to by the plaintiff,
the contrary is here established.

The defendant by his affidavit denies that any corrupt in.
ducement existed which influenced his writing the letter of pe.
nunciation, but that is the matter in dispute affecting the
merits, not the jurisdiction of the Court. The 4th paragraph
of the same affidavit states that no breach occurred within
Ontario of any contract not released by a document set out in
the 43rd paragraph of the statement of claim. That paragraph
implies that there was a contract between the parties and a
breach of it within Ontario, which has been released. That
again is a matter going to the merits of the defence, hecanse
the plaintiff says that, when that document was given, he was
in ignorance of the bribe which changed the whole situation and
set him at liberty to seek redress. /

The writ should be restored, and the action allowed to pro-
ceed in due course, and the order of the Master vacated. Costs
of application and appeal to be in the cause to the plaintiff,
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MDLETON, J. ? : FEBRUARY 97H, 1911.
Re LENZ.

Will—Construction—Avoidance of Intestacy—Indication of
Intention to Dispose of whole Estate—Residuary Estate—
Division into Shares—Deduction of Insurance Moneys from
Shares—Testacy or Intestacy as to Insurance Moneys.

Motion by the executors of the will of C. F. Lenz, deceased,
under Con. Rule 938, for an order declaring the true construc-

tion of the will.

F. R. Martin, for the executors.

E. D. Armour, K.C., for two sisters of the testator.

1. F. Hellmuth, K.C., for the infant son of the testator.

J. Bicknell, K.C., for the widow.

MimpLeroN, J.:—I1 accept as the principle governing me
that well illustrated by Scale v. Rawlins, [1892] A.C. 342, that
it is the duty of the Court to construe the words actually used
by the testator, and not to speculate upon what peradventure
may have been in the testator’s mind. I must be able to ascer-
tain from the will itself some adequate expression of the testa-
tor’s intention. The will is required to be in writing, and by
that which is written the parties must abide—if the testator
has unfortunately failed to express his intention, I cannot
supplement his written words; there cannot be a ““reformation’’
of a will. At the same time it is clearly my duty to endeavour,
if possible, to ascertain, from the words used, the intention of
the testator, and to give effect to that intention, if it can be so
ascertained.

It is said that the Court leans against intestacy, but that
statement is often rashly made and without considering its
pecessary limitations. When there is in truth an intestacy, the
(ourt must not invent a will merely because it may suspect that,
if the events that have come to pass had been present to the
testator’s mind, he would have provided how his estate should
then be dealt with. If he has not made provision for all con-
tingencies, his silence involves intestacy. The warning of
Romer, J., in In re Edwards, [1906] 1 Ch. 574, against the
undue extension of the rule, is salutary. With the view of
avoiding intestacy, you are not to do otherwise than to con-
strue plain words according to their plain meaning. When a
man makes a will, he intends to die testate only so far as he has
expressed himself in his will.  When an intention is clearly
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found on the face of the will to deal with all the testator’s
property, and the difficulty does not arise from events having
happened which were not contemplated by the testator, but
from the imperfection of the language used, every endeavour
must be made to find a meaning in the will to which effect can
be given, and only when no such meaning can be found is the
Court justified in saying that, in the face of the express inten-
tion to die testate, the testator, by reason of his failure ade-
quately to express his intention, died intestate.

In the will before me the testator clearly indicates his in-
tention to dispose of all his estate. He gives his house to his
widow and a cottage to his sisters. The bulk of his- estate,
some $100,000, falls under the residuary clause. ‘“All the rest
residue and remainder of my estate real and personal of all
and every kind nature and description whatsoever and wher..
soever situate’’ is to be ‘‘divided into three equal portions (sub-
jeet to the provisions hereinafter contained as to insurance
moneys),”” and ‘‘one portion thereof, less the sum of $10.-
000 represented by a policy or policies of insurance on my
%ife payable to my said wife, if such insurance moneys
are paid to her, or less such portion of such insurance moneys
as shall be paid to her, be transferred or paid to my wife abso-
lutely,”” and ‘‘one portion thereof, less the sum of $8.000,
represented by a policy or policies of insurance upon my life
payable by my said sisters, if such insurance moneys are paid
to them, or less such portion of such insurance moneys as shall

be paid to them, be transferred or paid over to them (my said

sisters) absolutely in equal shares.”” And the remaining ‘‘one.
third portion’’ be given to his son absolutely.

The son and widow contend that under this clause the estate
must be divided into thirds, and that $10,000 must then be
deducted from the widow’s share and $8,000 from the sisters®;
and that, there being no disposition of this, it passes as upon an
intestacy, one-third to the widow and two-thirds to the son,

The sisters, on the other hand, contend that there was no in-
tention to die intestate, and the intention was to so divide the
testator’s own estate that, regard being had to the insurance
paid to the wife and sisters, over which the testator did not
attempt to assert any dominion, the result would be equality,

The widow, it is admitted by the sisters and son, is not con.
cerned in the result, as in either case she receives one-third of the
$18,000. If the son is right, he takes on his contention twe.
thirds, and the sisters no portion of this sum. The contest is
really between the sisters and the son. Either contention does

y
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more or less violence to the testator’s language. The son’s argu-
ment rejects the words ‘‘subject to the provisions hereinafter
contained as to insurance moneys,”” and makes the estate divis-
ible into three equal portions; but far more serious, to my mind,
is the fact that the contention, if correct, imputes to the testa-
tor an intention which it is, in my view, impossible to think
is his real intention, of leaving $18,000 undisposed of as the
result of a elause of this kind.

Far more reasonable is the view that the will may be read
as though it were written thus: ‘“‘My residuary estate shall be
divided into three portions so that, regard being had to the
insurance, there may be equality, and that one portion, reduced
by the insurance payable directly to her, be given my wife;
one portion, reduced by the insurance payable to them, be
paid my sisters; and the remaining portion be set apart for my
gon.’” This I believe to be more in accordance with the express-
ed wishes of the testator. At the same time I am very sensible
of the difficulties in this construction, and can only express
my regret that the learned draftsman was so far impressed with
the idea that the true function of language is to conceal thought
as to adopt this peculiar way of expressing this intention.

Upon the argument I refused to admit in evidence para-
graphs 4 and 7 of the affidavit filed in support of this motion,
and directed these paragraphs to be stricken from the affi-
davit.

Costs out of the estate.

[ ]

Narural, RESOURCES LIMITED v. SATURDAY NIGHT LIMITED—
MASTER IN CHAMBERS—F'EB. 7.

Pleading—=Statement of Claim—ILibel—Irrelevancy—~Sugges-
tion of Motive—Notice of Action—Striking out Parts of -Plead-
ing—Leave to Amend.]—Motion by the defendants to strike
out paragraphs 5, 6, 7, 9, and 10 of the statement of claim, or
parts thereof, as irrelevant and embarrassing. The action was
for libel. The publications complained of were contained in the
tssnes of the defendants’ weekly newspaper of the 19th March,
2nd April, 16th April, and 18th June, 1910. The plaintiffs
asked for damages and an injunction restraining the defend-

ants from further publication. By the first four paragraphs

of the statement of claim the plaintiffs alleged that they carried
on a large business in British Columbia, had made large invest-
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ments there in real estate, and especially at Fort George; that
these lands had become valuable ; and that for several months the
plaintiffs had been selling and offering for sale certain of the lots
into which their lands had been subdivided. Paragraph 5: *‘For
the purpose of attracting the attention of purchasers Ao
the plaintiffs have extensively advertised . . .in newspapers
throughout Canada, including the province of Ontario and the
city of Toronto, but the plaintiffs did not so advertise in the
newspapers published by the defendants.”” The words italicised
were those objected to. ‘‘6. The defendants have recently pub-
lished . . . a series of sensational articles upon financial
topies, partly for the purpose of increasing the circulation of
the said newspaper, and partly for the purpose of blackmailing
persons requiring advertising in connection with commereial in-
vestments, and for the purpose of compelling such persons to
advertise in the defendants’ newspaper. ’> ‘7. The publication
of the said series of articles . . . is part of a fraudulent
blackmailing plan adopted by the defendants for the purpose
aforesaid, and, in pursuance of and as part of the said plan,
the defendants have so dealt with their property and assets as
to prevent any person recovering a judgment against them for
damages from realising thereon.”’ Held, that these parts of the
statement of claim could not be supported: Flynn v. Indus-
trial Exhibition Association of Toronto, 6 O.L:R. 635; Gloster
v. Toronto Electric Light Co., 4 O.W.R. 532, and cases cited.
The facts set out, even if true and capable of being laid before
the jury, did not come within Con. Rule 268, not beigg ‘‘material
facts upon which the party pleading relies;’’ and, in order to
secure a fair trial, they should be struck out: Canavan v. Harris,
8 0.W.R. 325.—The 8th paragraph set out in extenso the alleged
defamatory and injurious articles; and the 9th paragraph be-
gan: ‘“Notice of action was duly served upon the defendants
in respect of the aforesaid libels, but they have refused to re-
tract the same, and have persisted in their false and malicious
libels.”” This was not objected to; but, by this 9th paragraph,
the plaintiffs proceeded to set out the publication of a libel on
or about the 3rd July, 1910, in which the previous statements
were repeated, and the plaintiffs were in effect invited to bring
this action. No notice had been given as to this last publication.
Held, following Obernier v. Robertson, 14 P.R. 553, that all
reference to the publication of the 3rd July should be struck

out. Gurney Foundry Co. v. Emmett, 7 O.L.R. 604, distinguish-

ed.—By the 10th paragraph the plaintiffs alleged that ‘‘the de.
fendants were well aware that the said articles were false, and

O . ST
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published them maliciously.”” To this there was no objection.
But the plaintiffis went on to assign as reasons for the defend-
ants’ conduet matters similar to those in the 5th, 6th, and 7th
paragraphs. Held, that this part of paragraph 10 must be
struck out. The plaintiffs to have leave to amend, if they
desired. Costs to the defendants in the cause. G. M. Clark,
for the defendants. Glyn Osler, for the plaintiffs.

WiiriamsoN v. BawpeN MAcHINE AND Toon Co.—FALCON-
BRIDGE, C.J.K.B.—FEB. 8.

Contract—Breach—Evidence — Corroboration — Return  of
Money Advanced—Cancellation of Drafts—Chattels Withheld.]
~—An action for damages for breach of contract, and for the re-
turn of $600 advanced and of drafts accepted and of chattel
property alleged to be withheld. The Chief Justice said that he
did not feel at liberty to disregard the evidence of James Pear-
son and Christina Bannerman in corroboration of the defendant;
and, therefore, found that there was an agreement for payment
by the plaintiff as the work progressed. This finding was arrived
at after much hesitation and with some reluctance, as there was
much in the defence which had a suspicious and even sinister

t. The plaintiff’s action for damages, therefore, failed.
But, in all the circumstances, he ought to be repaid the $600 cash
advanced to the defendants and to have a return and cancella-
tion of the drafts accepted by him; and $20 as the value of cer-
tain chattels withheld from the plaintiff by the defendants.
Judgment accordingly without costs. E. E. A. DuVernet, K.C.,
and W. B. Raymond, for the plaintiff. F. Arnoldi, K.C., for the
defendants.

Re Staxparp Cosanr MINES LiMiTED—SUTHERLAND, J.—FEs. 8.

Company—Winding-up—Contestation of Claim—Stay of
Proceedings—~Separate Contestation by Liquidator—Discretion
~Appeal.]—An appeal by the Cobalt Central Mines Limited
from an order of J. A. McAndrew, Official Referee, in the course
of a reference for the winding-up of, the Standard Cobalt Mines
Limited, directing that all proceedings upon the contestation
by the appellants of the claim of one Thomas Q. Parker should
be stayed until after the determination of the liquidator’s contes-
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tation of the same claim. The learned Judge said that, upon the
material before him, it appeared that the Referee had exercised
a wise diseretion which ought_not to be interfered with. Appeal
dismissed with costs. Glyn Osler, for the appellants. H. E.
Rose, K.C., for Parker. W. R. Smyth, K.C., for the liquidator.

PINDER V. SANDERSON NEWMAN AND HoucH
C.J.K.B—F&Es..9.

FALCONBRIDGE,

Trespass—Injury to Neighbouring Premises by Water—
Burden of Proof—Cause of Injury—Undertaking to Repair
Wall—Dismissal of Action.]—Action for damages for injury
to the plaintiff’s premises by water brought thereon by reasom.
as alleged, of the defendants using a large quantity in their
business as liverymen upon their premises adjoining the plain-
tiff’s premises and not providing proper means of escape. The
learned Chief Justice viewed the premises and directed certain
experiments and tests to be made and applied. The evidence, he
said, was extremely contradictory, and all that he could say at
the end was, that the plaintiff had not succeeded in satisfying
the onus of proof to shew that he had appreciably suffered from
the defendants’ wrongful acts. It is quite true (the Chief Jus-
tice continued) that, as a result of the extraordinary and violent
test made on the 2nd December, when 30 odd Imperial gallons
of water were discharged in five or six minutes against or near
the defendants’ eracked wall.adjoining the hydrant, some water
. leaked through into the plaintiff’s cellar; but the circumstances
then were very exceptional, and such as could not exist under
ordinary conditions. The dampness in the plaintifi’s cellar is
more attributable to the lie of the land, the damp strip between
the buildings, the percolation arising therefrom, and water
falling from the roofs. On the defendants undertaking (if
they have not already done so) forthwith to repair the defeet
in their wall mentioned above, the action will be dismissed
without costs. This judgment deals only with the state of
affairs existing on the 3rd December last, and is without preju.
dice to the plaintiff’s position if hereafter, by reason of the
plaintiff’s hopper becoming out of repair, or through any other
wrongful act or default of .the defendants, the plaintiff should
consider that he has suffered actionable damage. A. C. King.
stone, for the plaintiff. G. F. Peterson, for the defendants.



