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*LUMSDEN v. SPEOCTATOR PRINTING 00.

Libd-'Words Plainiy De! amntortj-Verdict of Jiiry-No Libel
-New Trîa Evidence-Mitiga1ion of Damages-Ciminal
Ckarge-Retratat.n-Pzitif Siuing in Firmi Namie.

Appeal by the plaintiff froin the judgment of FALCONBRDGE,
C.J.R.B., upon the verdict of a jury, in favour of the defend.
ants, in an action for libel. The plaintiff, William G. Lumsden,
sucd in hia business naine of Lumsden Brothers.

The appeal was heard by MEREDITH, C.J.0., MACLÂAsaE,
MAÂEE, and HloDGrNS, JJ.A.

G. F. Shepley, K.C., and I. F. Hellmuth, R.C., -for the plain-

E. F. B. Johnston, K.C., and J. G. Gauld, K.C., for thec de-
fendants.

The judgment of the Court was delivered by MmIEDTII,
C.J.0. '-Thie action is one of lhbel, and there is no plea of
justification on the record. The verdict of the jury, which was
for the respondents, mnust therefore have been based on the
view that the matter, the publication of which is complained of,was flot a libel of the appellaut.

I have relucta-ntly corne to the conclusion that a new trial
must be granted. Tliat the plaintif£ in a libel action, where the
jury bas foundi not ta be libéllous that which is plainly a libel,is entitled ta a new trial, ivas decided by thec Supreine Court

*T be rported in the Qnt&rio Law peportîj.
1-5 O.vz,.
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of Canada in Sydney Post Publishing Co. v. Kendall (1910), 43
S.C.R. 461.

1 arn of opinion that the words of which the appellant com-

plaîned in the case at bar are not susceptible of any congtruc-
tion which is flot defarnatory.

Whether or not they charge that the appellant was guilty
of a crixninal offence, they plainly are defarnatory of hlm and
of bis business. Indeed, the contrary was not argued by the
learned counsel for the respondent.

The facts and* circýurntances which led to the publication,
and te the writer of the report whieh appeared in the respend-
ents' newspaper believing that the premises lu which the caindy
was found, were the premises of the appellant, were clearly

admissible lininitigation of damnages, if they had been so pleaded,
and the notice required by the Rules had been given.

It is unnecessary to express auy opinion as to what the

result of the appeal would have been had a plia of justification
appeared on the record.

Lt was, 1 think, for the jury, and not for the Judge, to

determine wbether, under the circumstanIces, the inatter coin-

plained of involved a crlminal charge against the appellant;

and it should 'be open te the respondents upon the new trial te,
have that question left te the jury, with the further question, if

it is found that a criminal charge 'was not madle, whether or net
what was subsequently published by the respendents was a full
anid fair retractatien, within the rneaning o>f sec. 68 of the Libel
and Siander Act.

The respondents should have leave, if se advised, te plead
justification, and also te set up in mitigation of damages the
matters on which they relied at the trial as a defence te the
action.

The costs ef the aset trial and of the appeal should be cots

out that the a
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*HAGERTY v. LATREILLE.

Water and Watercourses-St. Lawrence R.vcr above Tide Water
-Bed of Stream-Riparian. Rights-Riîghts of Crowni-
Bed of Navigable Waters Act, 1 Geo. V. ch. 6-FiIinig-ii
of River in Fronît of Lot-Interference wîth Property
Rights of Riparian Owner-Trifling Injtiry-Damages-
Appeal-OCosts.

.Appeal by the plaintiff froin the judgment of the Senior
Judge of the County Court of the United Counties of Stormont,
Dunndas, and Glengarry, dismissing the action.

The appeal was heard by MEREDITII, C.J.O,, M&CzLwR',
MÂIGEE, and HIoDGiNs, JJ.A.

G. A. Stiles, for the plaintiff.
C. I. Cine, for the defendant.

The judgment of the Court was delivered by ME~REDI,
C.J.O. :-The contest Îs as to the ownership of a smail piece of
land lying in front of a lot in the hamiet of Sumimerstown, be-
longing to the appeilanit, whieh was made byv depoaiting earth
and atone in the bed of the river St. Lawrence.

This land ia elaimed by the appellant as part of hiii lot,
and la clained by the reapondent by length of posseçalon; and
the appeilant dlaims, iu the alternative, that the filling-in o!
the river in front of his lot conatitutes an iterference with his
riparian rights, and he seeks a mandatory order for the removal
of the earth and atone whic~h have been deposited there.

The learned Jndge fonnd that the tille to the loeds ini ques-
tion was not ln the appellant, but ln the Crown, aud that the
prima facie presumption whîch, according to the decision of
thia Court i Keewatin Power Co. v. Towu of Kenora (1908),
16 O.L.R. 184, exista, that iu ail non-tidal rivera, whether in
faet navigable or non-navigable, the title to the alveus la În
the riparlan preprietor, was rebutted; and in that conclusion
w. agree.

That the bed of the river St. Lawrence above tide water la
vested i thO Crown wus decided by the Court of Common Pleas

.w Reports.
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i Dixson v. Snetsinger (1873>, 23 C.P. 235. How far, if at
ail, the reasoning on whieh this decision was based Îs in con-
:flîet with what was decided in the Kenora case, it is unnecessary
to finquire, as the saine conclusion would have been reached on
the grouind that the prima facie presumption I have mentioned
was rebutted i the cas of sucli a river as the St. Lawrence,
as undoubtedjy it would be in the case of the Great Lakes.

If there were any question as te the correetness of the view
of the learned Judge of the County Court, it is removed by the
Bed of Navigable Waters Aet (1 Geo. V. ch. 6), whieh deelares
that "wheu land bordering on a navigable body of water or
etream lias been heretofore or shail hereafter be grantedl by the
Crewn, it shail be presumaed, i 'the absence of an express grant
of it, that the bed" of sucli a navigable body of -watcr or
strearn "was not intended to pass te the grantee of the land,
and the grant shall be construed accordingly and not i accord-
ance with the raies of the English common law."

There remains te bceconsidered the question whether the
appellant is entitled te any relief for the interference with hia
riparian riglits by the filling-in of the river in front of his
lot. That this filling-in was an interference with the property
rights of the appelant is well settled: Lyon v. Fishinong-ers Ce.
(1876), 1 App. Cas. 662; but, i view cf the comparatively
trifiing injnry which has been caused to the appellant, and thec
very eoiisiderable expense that the respon.dent weuld be put to
if a mandatery erder were granted requiring 1dm te remove the
earth and atone, the. case is net, we think, onie in which sucli an
order shcnild b. made, and the justice o! the case will be met
by awarding the appellant $5 as damages for the invasion cf his
riglits; and the judgment of thie Court below 'will be varied
accordingly.

As the. appellant lias failed on the main ground on wiiich his
action was based, and lias new succeeded on a ground that was
net presented until the. trial and that lie was permitted te set
Up by amendment, there should b. ne costs to either party in
the. Court below or e! this appeal.

Âppeal allowed in& part; nlo costs.
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*RE LLOYD AND ANCIENT ORDER 0F UNITED WORK-
MEN.

Life Insurance-Death of one of two Desirjnated Preferred
Benefcatries in L'if etime of Assured-Absen«, of Fresli
Desîgnaton-Right of Survivor-" Wif e "-Ontario Inisir-
ance Act, 2 Geo. V. ch. 33, secs. 2, 89, 178, 179, 181.

Appeal by Alice Lloyd from, the order of Mmt>rÉoN, J., in
Chambers, 4 O.W.N. 1246.

The appeal was heard by MEmrEDIT, C.J.0., MA&cLmmEN,
MÀOEE, and HoiDGINs, JJ.A.

J. M. Ferguson, for the appellant.
G. G. Mills, for Mary Eliza Birtch, the respondent.

HoDmIs, J.A. :-The dominating Mdes, underlying the sec-
tions of the Ontarîo Ilusurance Act, 2 Geo. V. eh. 33, whieh
relate to preferred heneficiaries la, of course, the creation of a
trust; which trust withdrawvs "the insurance mnoney or part
thereof"' fromn the estate of the assured and f rom interference,
by has creditors.

There arc cmly two ways in whieh the interest of the pre-
ferred beneficiary, when once established, eau be affected. In
the iflrst place, the assured îa given power to restrict, revoke,
extend, tranafer, limit, or alter "<the benefits of the inaurance,"
provided lie does not go outside the preferred claas, while any
of those of its inembers in whose favour the contraet, or declar-
ation was made are living. In the second place, the shares of
a preferred beneficiary predeeeaaing- the assured, if flot dealt
with by him, are controlled by statutory provisions.

There is, I thînk, a clear intention in the Act to control flot
only the whole of the moneys payable by the contract of inaur-
ance, but any part thereof; and to, provide that a trust created
in faveur of a preferred benefieiary of the whole or any part
of the insurance money should create a vested interest as te
the whole or part respectively, which can be divested only in
one oif the ways 1 have mentioned....

[Reference to sec. 178, aub-sec. 2; sec. 179, sub-secs. 3 and
7; sec. 181, sub-sec- 3; sec. 178, sub-secs. 3 and 4; the interpre.
tation section (sec. 2, sub..secs. 6, 36) ; sec. 89, sub-sec. 2.]

*To b. reported in the LwRpreLaw Reporte.
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The words of sub-sec. 3 of sec. 178 are, '<Where it is stated
ini the contract that the insuranee is for the benefit of the Wife
only. " The question is, therefore, are the words "the insur-
auce" sufficiently explit to exclude a part of the insurance
moneys? In the certi:fleate ini question it is provided that the
suin of $2,000 shall, at the death of the assured, be paid "to
bis wife Sarah An Lloyd one-haif and the other haif to his
daugliter Mary Eliza Lloyd." As to the one-haif share, there-
fore, it is ýdeelared to be for the benellt of the wif e ouly. No
doubt, the words "the insurance" apply to the whole insur.
ance contract and the xnoneys payable thereunder, but do they
excinde the ides, that, if only a part is deaIt wîth for the benefit
of the wife, that is not "the inaiirsuce"' as to hern To hold
that they do se exelude weiild, in my judgment, do away with
zuany of the benefits provided for by the Act, and certainly with
mauy intended, as 1 think, by the section itself. .. . I do
net think the section is se limited or is se *vholy out of harnieny
with the general trend of the other statutery provisions. Sub-
ject te what rnay be said as to the seope of 8ub-sec. 7, as making
the entire body of beneficiaries ("whether an apportionment
has been made or net" axnong them), the suceessers to benefits
i» whieh they did not, under the appertienrnent itself, acquire
an interest, 1 think that sub-section rnay well inelude the desig-
nation of part of the il3surance moneys. The provisions for the
alteration 0f apportionmeuts aud for the exclusion, limitation,
and alteration of the benefits of the. insurance froîu one te an-
otiier and between preferred beneficiaries, point, to ny mind,
.trongly in the smre direction.

If, then, that construction is correct, the moneys payable
under this coutract to the wife are for the benefit of the wife
only; aud, by force of sub-secs. 3 aud 4, the word "wife" meana
the wife living at the matunity of the eontract.

The maturity of the contract ini this case is the death of the
husand; and, by virtue of the provision of sub-séecs 3 sud
4. the insurance contraet mnust be read as creatiniz a trust of
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statute, the benef't of the named wife, or the wife at the death
of the assured, stiil remaîns as an object of the trustV

In the judgment appealed from, sub-sec. 7 of sec. 178 has
been applied in preference to sub-secs. 3 and 4, construed in
the way I have îndicated. That suli-section (7) is very wide
lu its terms, and applies whether an apportioninent bas been
made or flot, and deals with the share or shares not only of one
but of ail the designated preferred beneficiaries in case of their
death in the lifetime of the assured. But for the words
"whether an apportionmrent has been made or flot," 1 should

have thouglit that the suh-section might have beeu coustrued as
dealing with the interests of one or more prefcrred heneficiaries,
either in the entire insurance moneys if it was given to, him or
them jointly, or with a part ouiy, if treated as a separate trust
for lis or their benefit. But the words 1 have quoted indicate
that, even where an apportioninent has beeu made, and where,
therefore, individual trusts and intercats are created, then, not-
withstanding that separation, the right of survlvorship exists iu
those who are înterested as preferred beneficiaries in any part
of the insurauce xnoneys, subjeet Wo the assured's right Wo de-
clare lu favour of himaisef, hie estate, or au-y one else. It, of
course, eau he applied iu suehl a case as ie presented here, where
only one-haif of the insurance moneys are deait with, but it
seenis to me wîde enough to include ail cases where preferred
beneficiaries exist, though interested ini separate parts of the
insurance xnoneys. But I do not think that this la decisive.

1 think that this sub-section eau be fairly read so as not Wo
interfere with suh-secs. 3 and 4, by limiting it to cases flot gov-
erued hy the explocit provision which treats the wife at niaturity
as the wife meaut, though clearly not thc wife described. In
other words, sub-sec. 7 eau. be given full cifeet by dealing with
it as providiug for survlvorship ouly where one or more or ail
of the desiguated preferrcd beneficiaries die in the 11f etime
of the assured, provided there is no wifc living at the niaturity
of the contract. The judgmcnt below treats the present situ-
ation as a caus omissus under euh-sec. 3. 1 would prefer te
treat it as a case provided for under these suh-sections, and
therefore exempt front the survivorsiuip deait with in sub-sec.
7. .

Heuce, until the inaturity of the policy it would net be
knowii whe were interested in the share: Re Jaunison, 4 O.W.N.
1084. At that tinte the specifie provisions of sub-secs. 3 and 4
operate and transfer the ri<ht to the wife tIen living.
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On the whole, I arn satisfied that this construction of the
statute isrinore in consonance with the spirit of our insurance
legisiation as to wives and children, and, nder the best con-
sideration I eau give it, cornes within its letter as well.

I would allow the appeal; but I think -the costs throughout
of ecd party rnay well be borne by thernselves.

MEcREDITH, C.J.O., and M&CîiLAREN, J.A., coneurred.

MGE, T.A., agreed in the resuit.
A4ppedu allowed.

SEPTIEMBER 15TH., 1913.

]Rz OLMSTRAD ANZD EXPLORATION SYNDICATE 0F
ONTARIO LIMIoeED.

Mines and Mra-M ingClam-Boundaies-Decisio»s of
Miig Commissioter-Evidence-A&ppeal.

Appeal by George Olxnatead from a decision of the Mnn
Ooinrissioner of the 18t1i February, 1913.

The appeal was heard by MEREDITH,~ C.J.O., 1MACILAEE,
MAGEIE, and HODGINS, JJ.A.

J. Lorn MeDougall, for the appellax't.
W. R. Srnyth, K.C., for the respondents.

MEREDITH, C.J.O. ;-Tie controvexsy is as to what is the
eastern boundary of tie 'mining elairn of the respondents.

The claim as applied for is aliewn by tie sketch which ac-
companied tie applieai)>u be rectangular in form; aud the
"length of the outlixies" of it is stated to be 20 ciains by 20
chains, and the easterly iboundary, as ahewn on the sketch, is a
straigit line from uiber 1 post to umiber 2 post.

It is, hiowever, coutended by tie respondents that the easterly
bouudsary i8 xiot this straigit line, but that it is the westerly
margin of the est braneh of the Montreal river, called in the
appication "Lady Dufferin -Lake," 'Which la distant but a short
distance easterly of the straight Uine; and tie Mlulng Commils-
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sioner lias adopted that view, being of opinion that the appliea-
tion and sketch, and the work on the ground, indicate that the
applicant intended to include ini the claimi lie was inaking the
land lying between the straiglit fine and the margin of the river.

The reasons whioh led the Conimiasçioner to that conclusion
were: (1) that the dlaim is stated in the application te, be " north-
west side of Lady Dufferin Lake;" (2) that the application -mas
loosely drawn, and, aithougli it deserihed the claim. as being 20
ehains by 20 ehains, it was elearly indieated by one of the sae
that the distance from number 2 to numfier 3 was 25 ehiains; (3)
that the Mining Reorder treated the dlaim, as extending to the
river, and so nmarked it on his office map; and (4) that the Une
f romn number 1 to numiiber 2 poet was not blazed.

I am., with respect, of opinion that the Gommissioner came to
a wrong conclusion, and that the true eastern boundary of the
respondents' elaim is a straiglit Une drawn from. number 1 post
to nuinher 2 post.

In addition to the statement in the claimi that it is 20 ehains
~by 20 chains, and the fact that the sketch whieh aeconipanied it
shews it a a rectangular figure, flhere is the cogent eircumstanice
that, so far f rom, the sketch shewing that the river or lake is the
eastern boundary it shews thc contrary. It m-as suplposed by the
staker that there was a bend in the river extending into the reet-
angular figure, and it is plain that lie intended that thec daim
should inelude that part of the river which lay within the figure-.
The faet that, instead of there being a, benid, the land extended,
some distance to the euat of the rectangular figure, is iimntiaterial
on this point of the case, viz., 'whet the application and sketch
shewed was intended to be ineluided in the daim. These cir-
ciustances, in my opinion, are inucli stronger against the reý-
spondents than are the circumstances relied on by the Coin,-
missioner.

As 1 understand the Mlines -Act, the foundation of the riglit
whieh a staker acquires or 'may acquire is the dlaim -which lie
files with the Recorder; assuming, of course, that lie lias comn-
plied with the Act as to discovery, staking, ete.; and, therefore,
the fuct that on the xuap in the office of the Recorder the claim
is siiewn as extending to the river, cannot give a right to land
net included within the. caim as flled.

For the sanie reason, the. granting of the certificat. of record
does not assist the respondents. It la final sud conclusive evi-
dence of the performance of ail the requirements of the. Act
exeept working conditions in respc to th miùý claim,1 up t
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the date of the certificate, and thereafter the mînîng élaim. is not,
in the absence of mistake or fraud, liable to impeachment or for-
fei'ture exeept as expressly provided by the Act.

It will be observed that the certificate contains no description
of the cdaim, but refera to it only ýby its number. In 'order to
aseertain what the area of the claîu îs, reterence must, there-
fore, be had to the application and sketch; and it îs the claint es
shewn en thern, and that only, in respect of whieh the provisions

ofsec. 65 can be invoked by the appellant.
1 woulid, therefore, reverse the judgment or eeision of the

Commissioner, and substitate for it a deelaration that the eastern
boundary of the respondtt' clain.isl a straight line drawn
froin number 1 post to num!ber 2 post, and 1 would niake no order
au to the costs of the appeal.

MACiLuARF, J.A., agreed.

MÂouEE and HoiNs, JJ.A., also agreed and referred to the
former Commissioner 's views as expressed lu Re Green, Mining
Commission Cases, p. 293.

Appeal allowed u>îth»ut costs.

SEPTEM13E TH, 1913.

KELLY v. STEVENSON.

Contr<ct-8hipment of Goods for &Sal-Âcou.t Sale-Chazrge
for «0om4%ission and Gurantce'"-"Uuaranteed ÂJuance"
-Evid4ee-Appeuk-Costs.

&ppeal by the defendant froni the judgment of the Judge of
the. County Court o! the. United -Counties of Northumberland
and Durham in favour of the, plaintiffs.

with c.



KEL«,ILY r. eTE VENSON.

The appeal was heard by MEREDiTEr, O.J.O., MAoLAaIEN,

MÀoiz, and HoDGiNs, JJ.A., and Lp1TcH, J.
W. L. Payne, K.C., and W. F. Kerr, for the defendant
J. B. MeColl, for the plaintîffs.

The judgment of the Court was delivered b:y Hoî>OINs, J.A.:
-The learned County Court Judge lias rejected ail the evidence
extrinsic to the written memorandum of the 4tL October, 1911,
as being either equivoca or toc, confficting 10 prove a safe guide.

Neither party asserts that the written document eontaine all
the ternis of ie agreement.

The respondents shipped their apples direct to the appel-
lant's firm in Glasgow, where they were sold. The earliest ae-
count sales le dated. at Glasgow, the 27th October, 1911, and the
appellant enclosed it in is letter to the respondents of the 9th
November, 1911 (cehÎbit 3), together with a cheque for $847.
The termes of the letter îndticate, hat the payment was not in-
tended to, be a settlement except subject tec the aiscerlainiuent of
the -correct nuinher of No. 3 apples. 1 do not think t>hat tie con-
sent to the use of the accoimt Sales le as n'arrew as counsel for
the reapondenle contends; and the appellant shoiild stili have
the right to reduce the advance to ý1 per barrel on the truc nm-
ber of grade 3,shewn in the account sales. This je 292 barrels,
ta against 194 estiniated in exhibit 6. The nunibetr of barrels
shipped up to the 9th November, 1911, was 2,202, and after
Viat date 242; a total of 2,444, of which 2,152 were No. 1 and
No. 2 and the. balance No. 3. Worked out on the basie of the
contract, this would require advauees of $5,772, of whicli the
appeilant lite paid $5,214, leaving $558 atmU unadvaneed.

Apart froin the oral testixuony bearing on the ternis of the.
eontraet, the course of deaiiug between, the parties mxay be con-
sidered. An earlier transaction, of wih the. account sales la
daled th. 4th October, 1911, wae on tic basis of an advance of
$2 per barrel, and either a division of profits or paymeut of the
whole profits to the shippers. According to the. appeilant, the
loases were toe 'boqxrne equally by both parties; sud h l aia
that a smail loas was incurred, for which lie <lid nI niale a claim.

In the account sales referrng te this transaction a charge la
m~ade for"cmiso and guarantee" at thie rate of five per
cent.; and it is aller dedueting this percentage, as weUl as tiie
freiglit, sale epns, etc., and insurance, that the. net amount of

g to th. contract now in
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tion the sanie deduetion Îe made for "eomission and guar-,
antee, " and tiiese documents were sent by the appellant to the
respondents, and were put in at the trial as fixing the latter with
knowledge of what lxad been realised from the apples and how
the proceeds had been deaIt with. The appellant, in answer to
the qulestion, "Your firmn . . would sedi theni out just as
they like, then send themn a statement, and they were obliged to
aecept it"? answered, "That is so." To the learned trial
Judge the appellant says: "An Avance às purely an advance;
but a guaranteed advance le a different Vhing, quite. It means
they will neyer b. called on to pay the defleit; there will neyer
b. &ny loss to the shipper. " F'urther, wvhen asked whether any-
thing was said that would put it beyond question---.e., whether
it was or was nnt a guaranteed advaiice-the answer is -"I1 don 't
know. 1 would flot 11k. to swear tothat:" and Vhen hie goes on
to suggest that the respondents' lcnowledge of the apple business
would suffice to tell them if it were so. The appellant says that
lie told the. reepondents 'what commission hie charged, and this
the. respondents admit.

Tu the. absence of any fanding as to the relative merits of the.
confiicting versions of the real eontraet, thus Court 'must do its
beat to ascertain whieh la most consistent with what the parties
actueilly dihd.

The. basis of the. earlier dealing le not agreed upon fiy the
parties. TPhe appellant, who claimed that there was a loss, part
of wbich was to b>e 4>oine ,>y the. respon4ents, made no mention of
it to them. Hie action in this regard is more consistent with the
respondents' acceunt of it than 'with hie own. If, then, the.
earlier contract was, as the respendents contend-and as the
appellant treated it and as the. account sales clearly indicate-
C"a guaraaiteed adva.nce," it was incum-bent upon the appellant
to show that the subsequent agreement was uipon a different
bauis, and was one under which the. respondents agreed to beeome
reaponsibi. for the, whole possible loas upon the shipment -of
their entire crop of apples in the Picton district. Ile admits th-at
he cannot estahilali tiie the, respondente understood this position.
In the aceunut aales, his Glasgow house consstently treat it as a
gl2arateed advance, and eaùh oommiusion deduction speclficaily
ineludes a tybarge fer "cmiso and guarante.." Tii. appel-
lauit told the. shippers that the. commission was live per cent.,; and
-by the. wiritten statements it je shewn that a commission at that
rate included a guarantet. This, coupled with the. duty, as I
view it, of the appellant, to have explaned to the. respondeuta
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the difference between the basie of the present bargain and that
of the egriier on1e, should turn the scale in this case.

As enfoireing this view, it îs evident that Up to the il th
Novernber the appellant treated the eontraet as one requiring
him to make advances irrespeetive of the resuit of the sales. On
the 9tli Novenirber, lie says that lie liad one account sales only,
namely, that for 691 barrels, whieh shewed a loss. Yet the
stipulated advance is mnade on ail the othier shipments. Nor is it
suggested in his letter of thie lst December, 1911, tliat lie is alb-
solved hy losses f rei inaking advances; aithougli the letter of
the respondents' solicitor, to whieli it is an answer, distinctly
elaimed the remainîng advanees as a riglit. Riîs suggestion of
arbitration, too, is hardly consistent with the appeilant's pre-
sent position.

Taking ail the circumstances into eonsideration, 1 think thmt
the. appeilant lias f ailed to shew enough to satisfy an appellate
Court that the judgment îs so erroneous that it should be set
s"d.

Thle judgment should lie affirmed, and the counterclaimn form-
ally disxnssed. The learned trial Judge was correctin deductîig
the nuiniber of barrels sliewn to grade as No. 3.

The respondents sliould have tlie costs of the appeal. I think
that there should be no costs up to a.nd ineluding the trial; as
the. litigation lias been îndueed either by the carelessness of both
parties in the. making of their contract, or, if tlie view of thd
learned trial Judge is adopted, by a deliberate intenit on both
aides te leave the terms cf tlie eontract at large until tliey
should b. determiîned hy a Court.

Appeal dismissed
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IIIGH COURT DIVISION.

LaU;NOX, J.. IN CHAMBERS. AuousT 8TIa, 1913.

REX v. GILMOUR.

Liquor License Act-S&Uing witkoutt Liceünse MVagistrates'Con-
viction-Motion to Quask-Time-Service upon Clerk of the
Peace-Jurisdicti'on of Magistratcs-Conviction in A.bsence
of Defeie nt-djounimenit-Penatty-Amoue. of Fine-~
Evidence-Suggestion of Prwor Conviction.

Motion 'Vo quash the conviction of the defendant by magis-
trates for selling liquor without a license, contrary to the Liquor
License Act.

S. S. Mills, for the. defendant.
J. R. Cartwr~ight, K.C., for the Crowni.

LENNOX, J. :-The motion is to qua-sh a conviction under
tlui Liquor License Act. The defendant was fined $500 and
costa. I regret that 1 annt doanytiing for him. I am in-
elined to believe that the technical objection taken, that "ser-
vice" includea service upon the. Clerk of the. Peace, and 'that
defendant7s proceedings were toe late, is a valid objection; but
I prefer~ te dispose of the case upon the. monits; and upon the.
merits there is ne ground lier. upen whiçli I ean give relief.
1am not well pleased witbthe action of the mgsates, but
they acted within their jurisdiotion; and, aithougli the motion
was very ably and strenuously argtied, I camiot say that in pro-
ceeding te dispose of the matter on the 16tli June, iu the ab-
sence of Qilmour, the Justices acted "contrary to natural jus-
tice." The case was set for the. 1lth June, as Gilmeur knew,
and it was then adjourned until the 1Gth, beeause Mr. Tiffaniy,
lis legal adviseu'-whether counsel for the. trial or not--ceuld
not b. present. Thene was no vadid excuse for luis net being re-
pnemeuted wlien the. case actually came on for liea.ring, if lie
wnnm+jfj fA l'a

eonv<
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fixing this penalty-I eau see no reason why the fine should
not be reasnably close to the minimum. There je no evidence
distînguiahing it from other cases of violation to justify the
magistrates in saying that "Gilmour lias flagrantly defled the
law. " Mr. Cartwrighit states that, Angus MeDonald, the inspecter,
ie an exceptionally good officer. That may be, but the evidence lie
gave as to a previous conviction was unfair and sliould net have
been given. The same ie true as to the lest sentence of Grant's
evidence. There le no doubt that this had an effeet upon the
magistrates, and they in effeet deal witli the matter as a second
offence. But it ie a question for the administration, nlot for me,
to deal witli. MeDonald is their officer, and if, inadvertently, lie
lias been the means of causing too heavy a penalty to be inflictedl,
the Department ean mitigate this. I sincerely trust the Depart-
ment will give the matter consideration.

The motion is dismissed with costs.

KELLY, J. SU-MrEEZx 12TrII, 1913.

ITALIAN MOSAIC AND MARI3LE CO v. VOKES.

Coutract-Work and Labour-E xt ras -Evidewe - Specifica-
tions-Knowledge of-Sums Due wnder Contract-Pay-
mnent--.Condition Precedent-Architeot 's Certificate-Pre-
'Mature Action-costs.

Action te recover a sum of money alleged te be due for work
done and material eupplied by the plainitiffs te the defend'ants
under a contract.

Gaeorge 'Wilkie, for the plaintiffs.
Glyn Osier, for the defendants.

Knu.iy, J. :-The defendants were the contractera for the
tile and mosale work in the ereetion of the bui]ling known as
the Toronto General Trusts Corporation building, in Toronto.
1'hec plaintiffs were the sub-contractors under the defendants
for the terrazzo and mosaie work. The chief item in dispute is
a charge of $612.54 for mnarbie and mosaîe flooring on the second
floor of the building.

2-5 owi
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The plaintiffs, on the 27th October, 1909, tendered to the
architects, Miller & Co., for eramie floor and setting tile wain-
sceottinig, and also, by separate offer, for furnishing and laying
terrazzo floors-Roman marbie niosaie, and furnishing and
setting window sis. On the lOtli November, 1909, they sent ini
another tender for ýfurnishing and laying complete terrazzo
floor, terrazzo base, marbie mosaica, and setting window ailla,
according to plans, specifications, and designs; and therein tliey
cancelled their previous proposai. These tenders were flot ae-
cepted, and the eontractabove referred to was let to the de-
fendants. The defendants and the architects were desirous
of having the mosaïe work done by the plaintiffs, and accord-
ingly, on the 15th March, 1911, the plaintiffs submitted to the
defendants a written tender as foliows: "In reference to
terrazzo and mosaie work for the Toronto General Trusts Cor-
poration building, we are pieased to give you our price for al
the work according to specifleations and the plans as they were
originaIly when we figured on this job;" and then they named
the price. Prior to this tender, the plaintiffs' manager acconi-
panied, Mir. Vokes to the arehitects' office and there examined
the plans and read the specifications.

The defendants, on the 29th March, 1911, aecepted the plain-
tiffs' tender "for your supplying and applying, according to
plans aud specifications and details as shewn you, and to the
satisfaction of thie architeets,, all marble inosie and terrazzo
work as contained in such plans and specifications," etc.

No exception was taken to, the ternis of tus, aceeptance, nor
was any question raised as to the tender not including the " 1pub-

lie space" on tic second floor, untîl severai nionths later, when
tic defendants called upon the plaintiffs to do tiat part of tic
work. The plafintiffs set up that their tender did not inelude
this particular work; they proceeded to do it, iowcver, ex-
pressly reserving their right to dlaim payment for it as extra
work. Thc xisunderstanding in relation thereto arose largely
froi the fact that the architects' working plans, as originally
drawn, dcsignatcd the "puiblic space" on tic second floor as
"lcerainic iuosaic flooring."' After the preparation and colour-
ing of the plans, the word e"ceramic" was struck out. The
plaintiffs 1contend that thus change was not made umtil after
theY had prepared and submitted their tenders in October and
Novemnber, 1909; tiey place reliance upon thc f oni of their
tender of the 15th March, 1911, where it was said tiat the
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-work was to be "according, t specifications and plans as they
were when we originally igured on this job;" and they argue
that this, taken with what they inaintain was the condition of
the plans when thiey tendered ini October, 1909, excludes the
disputed work f rom their last tender.

Aecording to the evideute of the arehiteet Milter, theý plans
werc prepared prior te October, 1909, the specifications> for the
mosaie and tule work were engrossed and in his hand-- as early
as the l3th October, 1909, and immediately afterwards he gave
instructions to have them coloured; and he says that they were
colourcd, and the word "ceramie" was struck out before the
tenders were called for. There is other evidence also upon
this point, and the conclusion on the whole evidence is reaon-
able, that this change was mnade prier te the time that the
plaintiffs submitted their first tender to the architeets.

On other grounds as well, 1 think that the plaintifts' dlaim
as te this item is not sustainable. Their tender of the 27th
October, 1909, to the architeets, was made "accordîng te plans
and specifications furnished by you;" their next tender on the
1Oth November, 1909, was "aecording to plans, speeýilicat ions,
and designs." Though they say that they had not iexamnined or
seen the specifications until after that tii, the formi of thieir
tenders recognised the existence of specifieations, anid thiey inust
be taken to have tendered and to have intcnided to contract withi
referenee thereto and subject to their terias and cond(itionýs.
Moreover, it is shewn beyond doubt, that the specificaition)s for
this very work were in the hands of the arehiteets before tHie
tenders were submitted.

The speciflieations relating te the floor and wall tiling con-
tain the following: "2nd floor plan- The publie space
will be laid with mnarbie mosaic tile with bordera approved (see
coloured plan shewing floor space to be tiled)."

The general specifications provide that "the -specifleations
and drawings are intended to co-perate, Po that any wvork or
works exhibited on the drawings and net mnentioned in; Ilhe speci-
fications, or xnentioned ini the specifications and not exhibited
on thie drawings, are to be executed as if they were menitioned in
the specifleations and set forth on bhc drawings te the( truc
intent and xneaning of the specications and drawings without
any extra charge whatsoever."

If the plaintifs, knowingas they nusat have known of the
existence of the speceifications, neglected te examine thcm, and
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tendered -with reference to, them, they cannot expect to be re-
li eved front the tenus which were thus imposed upon those
tendering, They took their chanese and must pay the penalty
of their neglec't. On the whole evidence, I think that they fail
as to this item.

This action was commenced on the 7th June, 1912. On the
24th January, 1913, the defendants made a payment to the
plaintiffs of a sum which, they eontend, was lin full of their
lîability. This payment, on the plaintiffs' own admission, îs
in full of the remining part of their claim, except as to two
itemns-one $15 and the other $20. The former of these ie a
charge for soute tiling work ordered by the defendants, to be
delivered on requeat, and which the plaintiffs prepared and laid
out in their own premises to await instructions for delivery.
Delivery was flot asked for, the work not havîng been required
or used in the building; and the plaintifsà charged this surn,
whieh ýwas only a part of the priee agreed to, be paid for the
work when completed. The charge is not unreasonable for the
work doue, and it should be allowed toi the plaintifEs.

The $20 elaimed is an amouit which the defendants de-
ducted when rnaking payment to the plaintiffs, on the ground
that the work it represented was Ïncluded ln the plaintifsa'
contract -and was performed not by theni but by the defendants.
1 amn not satlsfied, on the evidence, that the contract ineluded
this work, and 1 think that it should not have been charged
to the plaintiffs. They are entitled to payment of the $20.

As to the costs of action, the contract between the parties
provided that payments thereon should be made at the same
rate and time-s as those made by the architeet (for the pro-.
prietors) to the defendants. These terme called for the
rendering of an account and the obtaîing of the architecte'
progress certiicate th-at the paymnent was properly due. The
evidence does not estahlîsh that this requirement had been coin-
plied with at the time the action was comnxenced.

Looking at all the ternis of the contract, my opinion îe, that
the action wus brought prematurely. In that view, the defend-
aiits, and net the plaintiffs, are entitled to the costs of the
action.
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LiINNox, J. SiEi'nmnsn 15TU, 1913.

BROWN v. TIIOMPSON.

Charge on Land-Evidence to Estabish.- Laches - Statute of
Limitations-P ower of' Attorneyj-Will.

Action for a declaration of riglit and to enforce a charge on
land.

B. N. Davis, for the plaintiff.
G. H. Pettit, for the defendant.

Limmox, J. :-The plaintiff instituted this action in February
last, to have it declared that lie is entitled to $333.86 cf principal
money and $840.42 for intercst-the principal mnoney purporting
to be secured to Robert Laurie and Isabella Bald under a power
of attorney executed in their favour by ýCaroline Thompson
more tlin 40 ycars ago, and to, have it also deelared that this
principal xnoney with. lis 40 years' intercat is still a lien and
charge upon the land uientioned in -the power of attorney, This
instrument gave the attorneys or agents tiierein mentioned
powver to, realise the $333.86 to whieh they were entitled, out of
the rentig of certain lands; and, wliether it constituted a lien
npon the land or not, it wus regstere1 against iL. The plaintiff
assrts iliat IsaWbeUla Bald bequeathed this elaim to him,, but I
have not found snobi a bequest in the will. Slie bequeatlied imi
$1,000 to be paid -when lie erected a monument at the grave of
lier grandfather, but thiâ lie lias not donc. If lie became entitled
to ths money at ail, his bcnefactress is dead for mainy ycars, and
lie knew within 30 days of ber deatli of the provision& of lier
will affcting him.

The defendants set up lacies, the ýStatute of Limitationà, and
ether defences. The -Court lias, in the meantie, while thc plain-
tiff was sleeping upon his riglits, if any lie had, made a dletrce
vesting the property in a certain claimant, and it lias been dealt
with by voluntary convcyanee on several occasions. Extensive
and permanent improvements have been made fro>x time to time.
The plaintiff dexnanded payment in 1876, but neyer again until
lie deiuanded it in ibis action.

The plaintiff understood that the money had been collected
by certain executors who are dead, and lie does not know now
whcther it was in fact paid to themi or not. If thc property 1usd
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been charged in the mrost formai and specific way, as, for in-
stance, hy a mortgage, it would have heen rciîeved of the charge
and the mortgage would have been outlawed long ago. Can the
informai instrument, now in question, have a longer if e?

This is a novýel action, and the onus is upon the solicitor and
counsel who present such a claim, rather than upon the Court,
ta discoér how it is ta be supported. I have not iscovered, and
cunnsel ha8 flot poînted out, any valid reason. for a judgment for
the plaintiff.

There will be judgment dismissing the action with costs.

LENNOX, J. SEPTEMu1R 15TH, 1913.

RAMSAY v. TORONTO R.W. CO.

Street Railway-Injury to anzd Death of Persan Crossing Track
-Negigece--Cntributory Negligewe--Findings of Jury
-No3sAit--4Josts.

Action by the administrator of the estate of Jean Spence ta
recover darnages for lier death by reason of the negligence of the
defendants, as alleged.

The action was tried before LENNOX, J., with a jury, at
Toronto.

J. P. MaeGregor, for the plaintif.
D. L. MeGarthy, K.C., T. Herbert Lennox, K.O., and Keitli

Lienxiox, for the defendants.

LENNOX, J. :-The plaintiff sues as administrator of Jean
Spence, who was killed on the evening of the llth Dccenvber,
19*11, by coming ini contact with one of the defondants' cars,
as iii. and lier sister, Lizzie Armstrong, wcre crossing Bathurst
street, at a point hetween St. iPatrick and Robinson sitreets, iu
the city of Toronto.

Lizzie Armsatrong was the only witness called to testify as ta,
what oeeurred immediately before and at the time of the easu-
alty. The other testiinony was, ini the main, thearetie -and speeu-
lative, and, more often than otherwise, was based upon assumed
or unverifieýdpremises. Subject to oue or two notable exceptions,
the jury aeeepted the evidence of Lizzie Armstrong;i and 1 eau
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lind no good reason why lier acount of what liappened siiould
flot bc entirely accurate and decide the issues between the plain-
tiff and defendants.

At the close of the evidence, the defendants' counsel rnoved
for a nonsuit. 1 refu.sed to witlidraw the case from the jury,
reserving leave to the defendants to renew the motion for a non-
suit. The defendants then decided flot to cail evidence, and a
number of questions were submitted to the jury.

1 arn asked to direct that judgment be entered for the plain-
tiff for $920, upon the following questions and answers.

1. Was the death of Jean Spence caused by the negligence of
the defendants? A. Yes.

2. If you find that the defendants' negligence caused the
death, in what did their negligence consist? A. We consider
that the car was going at an excessive speed, frorn the fact of
the distance the body was thrown, and also the distance the car
travelled ïbefore it was stopped, and that the motorman gave neo
warning when approaching the girls.

3. Did Jean Spence, after stepping from the sidewalk, take
any precautions for lier safety? A. (as first hrought in): Weý
don It know.

'The jury, having been instructed to retire and further con-
aider this question and some other questions then unanswered,
struck out the answer " We don 't kiow " and said.-

3. Frorn the fact that the witness was in -advance of deceased
and the night wais dark, we don't think that the witness was in a
position to, know wliether the deceased took any precautions for
lier saifety or not.

4. If she did, wliat; precautions did she take ? A. Answered
by No. 3.

5. If Jean Spence, or lier sister, had Ibeen on the alert 'Or
keeping a look-out for cars and vehicles as they crossed the street,
would the accident, in your opinion, have oceurred 1 A. Lt niight
have.

6. If, wlien the whistle was blown, Jean -Spence had con-
tinued on lier course south-westerly across the street, wold( thle
accident, in your opinion, have occurred 7 A. Yes.

7. At the time thie wliistle was blown, had Jean Spene and
ber sister croýssed over the western traek? A. Jean Spence was
within the western rail of the western track. Lizzie Arrnstrone
was Just clear of the western traek.
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8. If noV, where were they, specifying the position of ecd
when the whistle was blown 1 A. Answered by No. 7.

9. <Jould Jean Spence, by the exercise of reasonable care,
have avoided the accident? A. We consider that Jean Spence,
by looking up and down the street before Ieavîng the sidewalk
and seeing no0 car, exereised reasonable care.

10. If your answer is "Yes," in what did lier want of care
consist? A. Answered by No. 9.

The damnages were asscssed at $920 and apportioned. IV was
with great diffieulty and only after tic jury had Ibeen sent back
twice, I Vhink, that answers Vo, sorne of the questions were oh-
tained.

I have corne Vo, the conclusion that, upon these answers, I
ought noV Vo direct judgment to, be entered cither for the plaintiff
or the defenlants. I amn not satisfied with Vie action, of tie jury;
but, subjeet Vo the question of nonsuit later, Vhs would noV, of
course, justify -me iii refusing to.direct judgmcnt if the answcrs
are suffilcent Vo dispose of all issues raised. Equally of course,
that, in my opinion, the jury have rcached erroneous conclusions,
isnfot a justification for refusing Vo, give cffect te their answers.
But the evidence, the Judgc 's charge, and perhaps even the
argument of counsel, la of consequence in asccrtaining what the
answcrs of the jury really mean: Rowan v. Toronto R.W. Co., 29
S.C.R. 717, at pp. 731-4.

Ilere there was no0 confliet of evidence, and, of necessity, the
question - Could the dcceased by tie exercise of reasonable care,
notwithstanding the negligence of Vie defendants, have avoidcd
the eceident? " and the other questions as Vo thc conduet of Vhe
deceased, are practieally the only matters tic jury iad Vo, con-
aider and decide Leaving ont of sigit, then, other questions
which have not been dîaposed of as expliciîtly as I think tiey
ought Vo be, have tic defendants a right Vo say that -a full and
f air trial of this action invoi.ves a direct, explicit, and non-argu-
ientative aniswer Vo the question of contrîbutory negligence? I

tldnk that Vhey have a right to, take this position; and (reading
sosie others of Vie answers in the liglit of the evidenee, 1 cannot
help ithinking Viat the jury were not 80 inuel unable as unwilling
Vo -answer this question. 1V is qui te a different question froin tie
one left unasswered i Faulkner v. Clifford, 17 P.R. 363, but
tic principle is the saine. An answer in the affirinative here, as
an answer in the aftrrmative tiere, would render tie other
answers favourable Vo Vie plaintiff of nu effeet....
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For effeet of failure to answer material questions, see 418o
Bois v. Midland R.W. Co., 39 N.S.R. 242.

But there stii remains the question, have they implîcitly
answered, or eliminated the necessity for answering, this ques-
tion, No. 9, by otiier answers, as was said to be the effect in
Rowan v. Toronto R.W. Co.? I think not, but I cannot say that
my mind la entirely f ree front doubt. It certaluly was neyer
intended, or thought of, that au affirmative answer to, question
No. 1 would be taken as obviating the necessity of answering
No. 9, nincl less of being the equivalent of a negative to this
question, yet part of the reasoning in the judgments in that case
eould, witli sorne force, be applied here. The difference, however,
in the issues preented, in the way the case was left to the jury,
and in the questions theniselves, lead me te think that to hold
that question number 9 is in effeet answered or dispensed with,
would be to, go beyond the decision in the Rowan case, and that
decision gues fully as far as I desire to go....

[Reference tû Dublin Wicklow and Wexford R.W. Co. v.
Slattery (1878), 3 App. Cas. at pp. 1173-4; Moore v. Grand
Trunk R.W. Co., 5 O.W.R. 211.]

I think, too, that the defendants had a right to an answer to
the 5th question. See aiso Coulter v. Garrett, 14 A.R. 68>5. 1 wîll
not direct judgment to be entered for the plaintiff.

The defendants renew their application for a nonsuit. I amn
naw of opinion that 1 should not have allowed the case to go
to the jury. Aiongst other things, iýt was strenuously argued
at the trial, and is now argued again, that there is no evidence
cf negligence upon the part of the defendants. 1 have net
changed my mind upon this branch of the case. If there are any
circunestees which could be tounted for negligence against the
defeudants, and there îs a primâ facie case lu other respects, then
these cireumstanees must be left for the consideration of the
jury. I then thaught and still think that there were circuin-
stances deposed to, and theories advanced by the experts from
which, although falling far short of wbat would satisfy ny mind,
a jury inight infer negligence; and, therefore, miatters proper
to be weighed sud pronounced upon by the jury. But, in thie
citcuinstances cf this case, it was not, necessarily, enougli that
the plaintiff should give evidence of the defendants' negligenic;
lie rnuet shew that the deceased was acting reasonably, or rather
he must eat leaat close his case -witheut disclosing that the de-
ceased was the author cf lier own disaster.

If, lu eany case, the only evidenee for the plaintiff is that the
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person injured desired to be inured, or, reeklessly indifférent
as to whether he îs injured or not, knoawingly puts hînseif ini the
way of theý danger, there can, of course, be no recovery, al-
thougli the defendant is shewn to be negligent as well.

As I said, Lizzie Armstrong îs the only witness as to the fants,
and ahe discloses not only that she and her sister knew of the
,danger, and that it was increased by the abeence of street light-
ing at that place, but also such a carelessand negligent use of the
highway and such an absence of reasonable and ordinary cmr,
or ftny care, that, in my opinion, they must be held to, have
brouglit 'this trouble up.on themselves. Instead of crossing at a
regular crossing or at riglit angles to, the sidewalk, and so being
in danger only while they crossed over two sections of the Street
of the width cf a car, and mnust almost iuevitably sc a car
goiug either uorth or south, they turn their backs upon the
southern-bound cars, and, without ever looking after leaviug the
sidewvalk, take a course diagonally from the park gate to Robin-
son street, shuttiug out the chance of even seeiug the cars on the
track where the injury occurred, and exposiug thenselves to con-
tact with vehioles of ail kinds, for a distance of possibly 20
roda. .. .

[Quotation fr>m, the testimouy of Lizzie Armstrong.]
Tt is suggested that Lizzie Armstrong might; not kno-w of ail

her siater did. Tt is enough to say that she la the wituess upon
whose evidence the plaintiff depends, and she professed to know.
Further, if the-deceased had looked, she wc.uld, as, Lîzzie ays,
have seen the car, and would, of course, have given the alarm...

[Reference to Jlublîi Wioklow and Wexford R.W. Co. v.
Slattery, 3 App. Cas. at pp. 1156, 1194, 1216; Skeltou v. London
and North Western R.W. CJo., L.R. 2 O.P. 631; Rocke v. Kerrow,
24 Q.B.D. 4{J3; aud Myers v. Toro>nto R.W. Co., tried by Mr.
Justice NMîd4leton without a jury in April last.J

The defendants should not a*k for costa; and, if they should
not aak for them, it la some reason why 1 should flot give them.
1 direct that -a judgment of nonsuit be entered without coats to
either party.
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HODoINS, J.A., iN CHAmBERS. SEPTEMBER 15TH, 1913.

RE £STRONG AND CAMPBELLFORD LAKE ONTARIO AND
WESTERN R.W. CO.

RLE STRONG AND ONTARIO AND QUEBFXJ R.W. CO.

Rolwa y-Expropriation of Land-Appexi.ti< for Wa.rrant for
Immediate I>ossesson-Defective Ma-terial--Amendmentt-
Dismissal of Application-Costs.

~Motion by the railway companies, under the Dominion Rail-
way Act, R.S.C. 1906 ch. 37, sec. 217, for the issue of a warrant
for inimediate possession of land.

C. W. Jiivingston, for the applicants.
IL M. Mowat, K.C., for the land-owner.

HODGINS, J.A. :-The notice of this motion and the notice of
expropriation are given on behaif of the Ontario and Québec
Railway Comnpany; while the aflidavit on which the motion is
founded is intituled "In the matter of the Gampbellforcl Lake
Ontario and Western Raîlway Company. "

In the notice of expropriation the land is state-d to bc re-
quired iby the Ontario and Quebec Railway C)ompany for the
purposes of their railway; and in the affkdavit in support it i.3
sworn to be required to be taken for thec Camupbcltford, Lake
Ontario and Western Raîlway Company.

In amswer to the motion it is shewn that no plan lias been
mcld in the registry office of the county of Lanark, indicating that
the land in question is required for the purpose-s of the Onitario
and Quebec Raîlway CJompany. The affidavits in answer do flot
expressly negative the filing of a plan by the Campbellford Lake
On'tario and Western Raiway Company; and there isa& general
statement ini the affidavit of the engineeer of construction of
that railway that ail statutory and other requirements to entitie
that'company to expropriate the lands in question hiave been
com-plied with.

The material la defective, whether one railway company or
the other is the applicant-the Ontario and Quebec Railway
oompany having nothing to support their motion for a warrant
for lands required for their comipany, whÎle thec other railway
eompany have given no notice for a warrant for possession of
lands required in their construetion work.
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The real dispute la, whether the land in question is for addî-
tional land for a railway already in operation-i.e., the Ontario
aud Quebee Raîlway Uompany--m to which sec. 178 would seexu
to, apply; or whether it is required for the right of way of the
Campbellford Lake Ontario and Western Railway, now under
construction. It is said that the amount to be paid into Court
will be considerably inereasedl if the land te be taken wiIl, iu
eonineetiou with the Ontario aud Quebec Rail-way lands, forni a
railway yard.

1 do flot see that 1 eau amend the proceedings; and must dis-
misa the application; the costs of whlch wiil beý-folowiug the
order of the learned Chancellor in Re Kingston and Pembroke
R.W. Co. and Murphy, il P.R. 304-to the land-owner in any
event of the arbitration.

RE TiiEurRAuLT A»'~ TowN op CociiRANE-LEfNox, J.-SEPT. 3.
M'anicipal Gorporatîon - By-law -Tax Rate - Separate

&ILooWs-Assessment Act, sec. l 8 8 -&sparate ,Sckools Act, sec.
5;5)(5). ]-Motion by Louis P. Therriauit, a ratepayer of the
Town of Cochrane, for au order quasking that part of by-law
No. 81, passed by the town couneil ou the 19th June, 1913,
fixing the tax rate on property lhable for separate sehool pur-
poses, ou the ground of excess. LENNOX, J., said that the
eouneil aeted in good faitli. They had pursued the sanie system
iu regard to the public and separate schools; aud the allegation

-wais inade that, judged, by the experienee of other assessments,
it would take the 23 inilis to produce the suin requisitioned.
It was harely possible that the eouncil had not the strict legcal
power to do what they had douie; but the learned Judge lu-
elined to think otherwise; and, at ail events, no substanitial
wrong wonld be doue by allowing the inatter to stand as it was.
All the iuoney realised would be paid to the school. board, aud
would enable theni to deuisud less next year. The incidence
of the tax varied from year to year; but this was a little matter
as eouipared with the inconvenience of quashiug the part of the
by-law iu question. But the applicaut was acting lu a publie
eapacity (as representing the Separate Sehool Board) aud, no~
doubt, iu good faith too. It could not be said that the law was
clear. The case of Grier v. St. Vincent, 13 Gr. 512, was no
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guide to wliat was liere in question. If was not quite easy to
reconcile sub-sec. 5 of sec. 55 of the Separate Sehools Act and
see. 188 of the Assessment Act, partieularly since the exception
in the new section (188) was not confined fo, taxes on personal
property as formerly. Motion dismissed without costs. F.
Day, for the applicant. S. Alfred Joues, K.C., for the town
corporation.

%E BARTUELMES AND) C-EFRRy-LEiTcBi, J.-SEPT. 5.
Vendor and Furchaser-Objection to Title-Right of 'Way-

C,!onveyance.]j-Moton by the purchaser for an order under the
Vendors and Purchasers Act declaring f hat the purchaser's ob-
jection to, the ftite of the vendor f0 certain land, fthe subjeet
of a contract of sale and purchase, is a valid onc. The Iearned.
Judge said that fthc enly outstanding difficulty was -a certain
riglit of way, and that was cured by a conveyance made- by one
Cranfield f0 Barthelmes, flic vendor. A. Singer, for flic pur-
chaser. G. Ritchie, for the vendor.

HLUTcEaNsoN Co. v. MoGowAN-LENNox, J.-SPT. 15.
Contract-Prck8se of Stock of Goodg-Foaihire of Purckaer

to Pa.y-Damages-Loss on Resale.]-Action for damages for
breacli of a contract for the purchase, by the defendant from thec
plaintils of a stock of goods în a store ini Alliston. The learucd
Judge finds that flic defendant was bound to carry out the con-
tract and should have paid. the plaintiffs for the goodai about
fthc 2Oth April, 1912. The defendant was not induccd to enter
into fh c ontracf by any of the stafements that were miade by
or on behaif of the plaintifsq; lie wae a business man, lie sa.w flie
stock, and judgcd, for -himself. He agrecd fa pay 60 cents on flic
dollar per invoice prices. The value of the gooda on hand whcn
stock was t>sken per invoice was found to -be $7,615.94; and flie
defendant, therefore, sliould have paidl $4,569.57. The plain-
tiffs were coinpelled to reseil, and upon the resale they rcalised
$2,588.57, leaving a balance to lie paid of $1,981. They wcere not
entitled ta charge the defendant with caretaking, stocktakîng,
adverfiaing, and commission on tlic resale. The defendant
should pay thec difference between fthc aiount lie was ta pay and
thec sum realised upon flic resale. Judgîncnt for the plaint iffs
for $1,981 witli interest from the 24tli May, 1912, and costs,
W. G. Fisher, for the plaintifas. W. S. M'orden, K.C., for thc
defendant.
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ST. CLAIR V. STAIR--KELLY, J., IN CHA.MBERS--SEPT. 18.

Appeal--Leave to Appeal to Appellate Division from Order
of Judge în~ Chambers-DÎscovery-Afidavit on Production.]-
Application by the plaintif for leave to appeal fromn the order
of FALCONBRiDGE, C.J.K.B., in Chambers, 4 O.W.N. 1580, allow-
ing an appeal .by the defendants, the "Jack Canuck " Publishing

-Company Limited from an order of the Master in Chambers,
4 O.W.N. 1437, requiring the defendant company to file a
further and better affidavit on production. To support his
application, the plaintif relies on two grounds- (1) that the
daim, of privilege for the documents in question was defective
and insuficient iii law; and (2) that the dates of the reports
(the documents referred to) and the names of the authors should
have been given. KELLY, J., said that the application was flot
sustainable on the latter ground. In the sehedule to the aflidavit
on production, the documents were described as "a quantity of
reports fastened together, numbered 1 to 77 inclusive, initialled
by this defendant. ' This fell clearly within the authority of
the three cases cited in the judgment of the learned Chief Jus-
tice of the Kîigs Bencli, namely: Taylor v. Batten (1878), 4
Q.B.D. 85; Bewicke v. Graham (1881), 7 Q.B.D. 400; and
Budden v. Wilkinson, f18931 2 Q.B. 432. lu the last-named
of these cases, where the description of the documents was to
the saine effect as used here, the Court adopted the principle of
decision laid down îu Taylorv. Batten, "that the objeet of the
affidavit is to enable the Court to make, an order for the produc-
tion of the documiients mentioned in it, if the Court think fit
so to dIo, and thiat a description of the documents which enables
produiction, if ordered, to be enforced, îs sufficient," and held
the affidavit in that respect to, be sufficient. Following these
cases, the reports mientioned lu 1Rogers 'à afildavit were sufficÎently
identified.-On the(, other ground, however, the learned Judge
thought it desirable that the leave asked for should be granted.
The plaintiff relied upon Swaîsland Y. Grand Trunk R.W. Co.,
3 O.W.N. 960, where MIr. Justice Middleton expressed the view
that the elaihu for privilege should have been more elearly and
specifically sta'ted, and that the affidavit should have stated that
the reports there referred to were provided solely for the pur-
pose of being used by the defendants' solicitors in the litigation,
etc. The ride requlring the use of the word "asolely" was not
of universal application; and, while it mighit be argued that the
present case was distinguishable from Swaisland v. Grand
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Trunk R.W. Co., that decision, coupled with the fact that the
learned Chief Justice of the King's Bench, froîn whose order it
was songht to bring the appeal, was reported te have expressed
some diffidence in reaching lis conclusion, gave ample ground
for granting the leave. Leave granted. Costa of the appliea-
tion te be disposed of on the appeal. S. H1. Bradford, K.C., for
the plaintiff. R. MeKay, K.C., for the defendants the "Jaek
Caniuck" Publishing :Company.

LECKiE, v. MARsHÂýL-KLy, J.-SpT. 18S.

Judicial Sale Realisation of Vendor's Lien on Miniing Pro-
perties-Â bort ive Sole-Resale-Reserved Bid-Conduct of Sale
-Liabilt-y for Deficiency of Purckase-money. J-M)otion by the
plaintiffs for an order for a resale ef the mining properties in
question in the action, and fer directions as te the coniduet ef
the sale, and for judgment ag-ainst Suillivan and Alriclh for psy-
ment of the deficiency, if qiN,l which may arise upon the resale,
KELîL'r, J., said that the parties ail agreed that the property
should again be offered for sale, and that the order or dIirectioný
te that effeet muade by the Master in Ordinary on the 28Ithi July,
1913, and the advertisement in pursuance thereof for sale on
the lst Octoher, 1913, should be confirmed, except as to the pro-
vision that the sale should be subject te a reéservedl bid, te which
terru the plaintiffs took exception. The neýessity for a resale
arose beeause the person who, at the sale by thei Master oni the
Sth July, 1913, was declared the purchaser, made dlefault Îin
palyment of the required deposit and in complying- with the other
termus of the sale. Following upon se much dclay iii bringing
about the sale, the learned Judge thouglit it proper thiat the
order or direction of the Master for another sale, as well as al
proeeedings in pursuanee thereof, should be oflmdanid the
sale proceeded with aecordingly. This ineluded the term thiat
the sale shahl be subjeet te a rcserved bîd. The leariied JudIge
'could flot agree with the plaintiffs' contentioni that, owinig te
what took place at the attempted, sale on the Sthi July, the coin-
ing sale should not be mnade subjeet te such reïerve. le could
flot disregard the views held by the Court of Appeal in the
judginent of the 6th Marchi, 1913 (4 O.W.N. 913). Thie fact
that the reserved bid fixed by the Master for the sale on the
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8th July had been divulged, did net interfere with that view.
The Master should fix a reserved bid for the coming sale;
whether the amount thereof would be the same as at the sale
on the 8th July, or more, or less, was for him. te determine, on
the facts before him and the knowledge he possessed of the
matter. That part of the application which asked jud.-ment
against Sullivan and Alrich for any deficiency at the coming
sale, should be left te be disposed of after the sale on the le
October, and after notice te them of the result thereof and of
the application te hold them liable for any defieieney; such
notice might, without further order, bc served upon them in
the same manner as was direeted for the service of notice of the
present application. The vendors' eosts of this application te
bc allowed as part of the coists of the sale. James Bicknell,
K.C., for the plaintiffs. George Bell, K.C., for the defendants
William Marshall and Gray's Siding Development Limited. J.
A. Worrell, K.C., for the Royal Trust Company.


