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DIARY FOR APRIL.

1 Fri.. Local School S8upt. term of office begins.
8. BUN. 5th Sunday in Lent.
4. Mon. County Court (York) Term begins.
7. Thur. Local Treasurers to return arrears of taxes due
to County Treasurer.
9. Bat.. County Court Term ends.
10. SUN. Palm Sunday.
. Fri.. Good Friday.

17, SUN. Easter Sunday.

18, Mon. FEaster Monday.

23, Sat.. St. George.

24. SUN. Ist Sunday after Easter.

. . St. Mark.

30. 8at... Articles, &c., to be left with Secretary Law
Society, Last Day for L. C. to ret. occupied
lands to Co, Tr  Grammar and Common
School Fund to be apportioned. Co. Treas to
make up books and enter arrears.

\%ﬁhe Local v@hurtﬁ’

MUNICIPAL GAZETTE.

APRIL, 1870.

RECENT MUNICIPAL CASES.

The usual crop of applications to unseat
Municipal councillors of various kinds and
degrees is now nearly gathered in. There
have not been many, but those of any general
interest which we propose to notice are the
following :—

Reg. ex rel. Ford v. McRae, which appears
in another column, speaks for itself. The

* Others are not as yet reported.

Reg. ex rel. Gibb v. White was a novel ap-
Plication, to test the right of an Indian, as
Such, to hold office as a Municipal Councillor.

T. White, whose election was sought to be set
8side, is the son of a Chief of the Wyandott or

ron Indians of Anderdon. For many years
Past he has been engaged in trade, and is the
OWner in fee simple of patented lands (apart
fom the Indian Reserve, to a share of which

®is also entitled) on which he lives, the value
ting beyond the necessary qualification, It
Wa's contested that as he was not an * enfran-
Cbised” Indian under the provisions of the
Statutes in that behalf he had not become
entitled to all the rights and privileges of other

Mtish subjects, It was however held that

® Provisions as to enfranchisement related
:nly to the property acquired from that set
;P.al‘t for the tribe, and that there is no lawin

Xistence in this country which prevents an
i:dlan. Who is otherwise qualified, from hold-
thg any municipal office. We cannot regret
2t such is the law, and we should have been

much surprised to have found it otherwise.
It would certainly be a reproach to us if a
descendant of the former owners of the soil—
our allies and friends in many a hard fight for
this very country—one who, in the opinion of
his white neighbors, is of sufficient intelligence
and position 5o to command their respect as
to be elected in preference to a white man—
should be debarred from holding the position
to which he has been chosen.

Amongst the papers filed on shewing cause
was & copy of the treaty between Sir Wm.
Jobnson and the Huron Indians of Detroit,
dated 18th July, 1764, the original of which
is in the posssesion of Mr, White's brother,
and was produced on the argument. It may
be interesting to many of our readers to know
its contents : —

« Articles of Peace, Friendship and Alliance,
concluded by Sir William Johnson, Baronet,
his Majesty’s sole Agent and Superintendent
of Indian Affairs for the Northern District of
North America, and Colonel of the Six United
Nations, &c., on behalf of his Britannic Ma-
jesty, with the Huron Indians of the Detroit.

ARTICLE 1sT.

8ir William Johnson, Bart., doth agree with
the Hurons that a firm and absolute peace shall
take place from the date of these presents be-
tween the English and them, and that they be
admitted into the chain of Friendship and Alli-
anoe With his Britannic Majesty ; to which end
the Hurons are immediately to stop any attempts
towards hostjlities which might be meditated by
any of their people, and they engage never to
attempt disturbing the public tranquility here-
after, or to conceal such attempts of any others,
but will use their utmost endeavours to preserve
inviolable the peace they hereby enter into, and
go hand it down to posterity.

ARTICLE 2ND,
That any English who may be prisoners or

-deserters, and any Negroes, Panis, or other

slaves amongst the Hurons, who are British pro-
perty, shall be delivered up within one month
to the Cammandant of the Detroit, and that the
Hurons use all possible endeavours to get those
who are in the hands of the neighboring nations;
engaging never to entertain any deserters, fagi-
tives, or slaves, but should any such fly to them
for protection, they are to deliver them up to the
next commanding officer.
ARTICLE 8RD.

That they will not from henceforth maintain
sny friendship with any of his Majesty’s enemies
or maintain sny intercourse with those who may
promote war and troubles, but will oppose their
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designs and treat them as common enemies ; and
that they will never listen to any idle storjies of
any White man or Indian who may spread false
reports; but if any matter of grievance ariges
they are either through the channel of the Com-
mandant of Detroit, or by personal application
to 8ir William Johnson, to represent thej, com-
plaints.
ARTICLE 4TH,

That they acknowledge his Britannic Majesty’s
right to all the lands above their village, on poth
sides the Strait to Lake St. Clair, in ag ful] and
smple manuer as the same Was ever clajyeq or
enjoyed by the French.

' ARTICLE 5TH.

That they do to the utmost secure the Strait
or Passage from Lake Erie to the Detroit, and
do use their utmost endeavours ty Protegt the
navigation thereof, either with 8hips or poats,
against any attempts of an enemy, nq well as
defend all persons who may have Occasion to go
or return from Detroit by land or water, And
lastly, that they do now or at any other time, at
the requisition of the Commandant of Detroit,
‘or of any others his Majesty’s officers, fyrpish
such & number of their warriors ag p
necessary for the protection thereof
noyance of the enemy,

In consequence of the perfect agreement of
the Hurons to the foregoing articles, Sir wijjiam
Johnson doth, by virtue of the powers and au-
thorities to him given by his Maj
‘and declare that all hostilities on
Majesty against the Huroms sh
past offences shall be forgiven, and that the said
Tndians shal) enjoy all their origina) rights and
privileges, as also be indulged wity 4 free, fair
and open trade, agreeable to such Tegulations 88
his Majesty shall direct.

Given under my hand and seal at armg, 8t
Niagara, the 18th day of July, 1764,

(Sigaed) Wy, Jonyson.

[L.sl
imony
Boing articles,
Bpective tribes,
ained 1o them.”

give with any cor-
chiefs wh, signed
3Ie8 appear their

Ay appear
or the an-

tsty, promise
the payt of his
all cenge, that

The Chiefs of the Hurons have, ip teqt
of their accordation to the fore
subscribed the marks of their re
the whole being first clearly expl

‘We cannot undertake to
rectness the names of the
the; treaty but, aftertheir n
totems, the first being a tortoise, the gecond
something said by the learned to Tepregent &
beaver, the third ig the figure of a man, and

- the fourth another tortoise, [t WOuIZI be
somewhat strange that if, after the lapse of
more than a century, Her Majesty should call
upon the Hurons, in the words of treaty, * to

furnish such a number of warriors as may be
necessary for the protection [of her subjects]
or the annoyance of the enemy.” Yet such
circumstance is not only not impossible, but
has even been contemplated within the past
few months,

In Reg. ex rel. Flater v, Vanvelsor, the
objection taken by the relator was to the pro-
perty qualification of the defendant, who quali-
fied on real estate rated on the roll at $470.
It appeared to have been sufficient unless
reduced by the amount of a mortgage for
a large sum, which however was shewn to
have been paid before the election, or unless
reduced by the amount due on a f. Ja.
lands, which was in the sheriff’s hands as
a lien at the time of the election. It was con-
tended that the defendant had goods sufficient
to cover the claim, and therefore, as the goods
must have been exhausted first, that there
was in reality nothing which could be looked
upon as sufficient to reduce the qualifica-
tion, It was unnecessary to decide this point,
though Mr. Dalton, before whom the case
came, thougat as long as the /. fa. lands was
in the sheriff’s hands it must be considered as.
a lien or incumbrance for all purposes; but he
raised the point whether liens or charges of that
nature could be taken into account at all—
and he held that as the statute said nothing
about incumbrances, and that they could not
be taken into consideration ; in fact that if 8
person appeared to be rated on the roll for a
sufficient amount, that alone, so far as his
property was concerned, was all that the
statute required, even though his equity ef
redemption or beneficial interest in such pro-
perty might be worth less than nothing. The
point, though nearly approached in another
case, was not before, curiously enough, ex-
pressly decided.

Another case was that of Reg. ex rel.
Mec@ouverin v, Lawler, which, though not
deciding any question of qualification or dis-
qualification is new on a matter of procedure.

The defendants election was not complained
of, but the relator sought to unseat him o
the ground that he had been convicted of sel
ling liquor without a license, and had thereby
under 32 Vic. cap. 82, sec. 17 (Ontario), for-
feited his office. It was however held, that the
proceedings taken under sections 130 and 181
of the Municipal Act by summons, in the
nature of a quo warrante summons, were not -
applicable to such a case as this, whatevel
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the common law remedy might be in such a
Case; and reference was also made to_sections
120, 124 and 125, as affecting the case.

COUNTY JUDGES' CRIMINAL COURTS.

A writer in the Law Times draws attention
to the remarks that appeared in this Journal
in November last on this subject, and speaks
fully of the jurisdiction and procedure of the
Courts as we detailed them. This article,
which will be found in another place, shews
that the conductors of that leading periodical
fully comprehend the importance of the *gi-
gantic stride in legislation” in the “remarkable
act” referred to. Whilst fully concurring in
the views we expressed as to its advantages,
they think it advisable to wait till the Act js
tested by time and experience before follow-
ing our example, though at the same time they
are bound to admit that it proceeds in the
direction of the inevitable tendency, which
Wwill eventually give prisoners the option, in
England as well as here, of being tried with
or without a jury.

EXTRAORDINARY TRIAL IN CHINA.
A friend in China has sent us a paper, the
Overland China Mail, published at Hong
KOng, containing a report of a case of much
Interest and instruction to all persons con-
Cerned in the administration of criminal jus-
tice, During the absence in England of Chief
Justice Smale, of the Supreme Court in the
British Colony of Hong Kong, four Chinamen,
Shek Aluk, Shek Achung, Shek Chung Leen,
nd Shek Qui Leen, the master and three of
8 crew of a junk, where tried, convicted and
Sentenced to be hung, for the murder of one
honey a police officer. This conviction was
Sbtained upon the evidence of three Chinamen,
Ung Pak Foo, Lee Akwai, and Lum Asang,
Who deposed to their presence at the date of
® murder ; the two latter deposed that they
8w the four men and Tung Fak Foo, all
e, Jand from the Yee Lee junk on Saiwan
%y for Sowkewan ; and Tung Pak Foo de-
Posed that he was present participating with
® four in the murder, and that he saw the
Wound which caused the death inflicted by the
T8¢ prisoner. .
The final decision as to their execution was
Otunately delayed beyond the usual period,
_ OWing to special local circumstances.
On the 4th of November, some respectable
inese residents in the Colony, being entire

strangers to the four convicted wen, presented
8 petition in which they alleged reasons for
suspecting that the testimony of all the three
witnessess was false, and they made out so
strong a case as to induce the Governor in
Council to commute the sentence of all four
prisoners to penal servitude for life,

Suspicions were subsequently aroused as
to the truth of the statements of these witnes-
ses, and they were indicted for perjury, and
ultimately convicted before Chief Justice
Smale, on the clearest evidence of guilt.

The learned Chief Justice after reciting the
facts and shewing the Jjustice of the conviction
usf‘-d the following language in sentencing the
prisoners;—

“Lum Assang and Lee Akwai, you have each
beed convicted of perjury in swearing on the
trial of Shek Aluk, Shek Achung, Shek Chung
Leen, and Shek Qui Leen, that they were landed
from Saiwan Bay to near Sowkewan, on the
night of the 17th of April last. You knew that
they wers on a trial for a crime for which you
believed that there lives would, on conviction, be
forfeited. You have admitted your crime, and
you have mage reparation as far as you can in
the evidence you have repeatedly given; I have
considered tle excuse made by each of you, that
you have eath been subjected to imprisonment
in the Polier Chop, and to the pressure of the
influence of the authority of the Water Police
there to coere you into perjury,

The learad counsel, Mr. Hayllar, after your
trisl, speakng for his client, the prosecutor,
whilst he ably argued that ali this forms no ans-
wer to the ctarge against you—that it did not ex-
onerate you from legal guilt—admitted in ex.
pressive temns that the coercion which, as he
said, bad bew proved, formed a very strong case
of coercion 1 addressed to me in mitigation of
punishment, that it formed quite a terrorism af-
feoting yourminds when you gave your testimony.

Concurrin in all that bas been humanely pat
forward, I nust as judge Llame you. Although
I do not griatly wonder that the vile influences
which Wereexercised prevailed over you, and al-
though othes were certainly far greater crimi-
nals, I canmt exonerate you from criminality.

I pass on each of you the lightesi sentence,
which consilering all the circumstances of this
case I can awarq.

The senterce of the Court on you, Lum Assang,
is that you e imprisoned and kept to hard labor
for six caleidar months. ‘

The sentince of the Court on you, Lee Akwai,
is that yoube imprisoned and kept to hard labor
for six caledar months.
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You, Tung Pak Foo, were defended by counsel
who took every possible point and urged every
possible topic in your favor. You are without
excuse; no influence appears to bave been exger-
cised over you, and with great cunning (which
all but succeeded). you deposed to facts and cjr-
cumstances which you knew to be entirely untrue,
as was demonstrated by your unsuccessful efforts
by coercion and terror to suborn others to sustain
your story by perjury. Your character as 8
person habitually on such terms with pirateg gg
that a mere note from you was sufficient to pro-
tect honest trading boats from piracy, was proyed
on your trial. If you had your full deserts you
ought to suffer the severeat punishment Possible.

The sentence of the Court on you for the crime
of which you have been convicted, is that you
be kept in penal servitude for seven years,

You, Choy Asam and Tung Pak Foo, haye each
been convicted of conspiracy, the object of which
was in order to gain the Government reward of
$500 to accuse in this Court, Shek Aluk, Shek
Achung, Shek Chuong Leen, and Stek Qui [,gen
of the crime of murder.

Neither of you had any excuse fir your most
wicked conduct.

The sentence on you, Choy Asam, jg that you
be imprisoned aud kept to hard laVour for five
years.

The sentence on you, Tung Pak Foo, ig that
for this your crime of conspiracy, yo; be impris-
-oned and kept to hard labour for two 7ears. This
sentence and imprisonment to commeice gng take
-effect from and after the expiration o sooner de-
termination of the sentence of penalservitude to
which this Court has already senteneq you,

The result of these protracted tridg ig that it
‘has been proved that Shek Aluk, Shyk Achung,
Shek Chung Leen, Shek Qui Leen, ap not only
“¢Not Quilty,” of the murder of whie they were
-convicted, but that they were inncent—apgo-
Jutely innooent.—indeed, that they ayp peaceable
and honest sailors. Every right-nipgeq man
must deeply sympathize with them br the men-
tal tortures— worse than bodily trtupes —to
which they have been subjected in ‘he fear of
death—of an ignominious death—agravateq by
the feeling that they were innocent.

The Government can, and I hope wi) largely
(it is beyond its power adequately ‘°)lompensate
these poor men for the wrongs done thern.

I see that Tuk Cheong and some ¢ the other
respectable Chinese residents to whog exertions
g0 much praise is due, are present.

No words [ can utter can increase ;g satisfac-
tion which they must feel, that by exeting them-
selves they have proved the innocencesf the four
men, and with so good an effect. Hery right-

minded man must feel indebted to them. I trust
that the success of their efferts will well satisfy
them for the money which they have with right
good heart expended to bring together such a
mass of conclusive evidence, as has enabled this
Court to exercise its most noble function, the
elucidation of innocence. These efforts have
been well seconded by the very able way in which
the facts of the case have been marshailed before
the Court. I trust that this success will induce
them and other respectable Chinamen to take in
future & more active part in effectually aiding
the Government in the suppression of crime and
violence, and in securing good order, in which
they have as deep an interest as any other persons
in this Colony.

Refleoting persons may probably be shocked
that four innogent men were so near being exe-
cuted, and will ask what security there is that
the irrevocable penalty of death has mot often
been inflicted in this Colony on innocent persons.
T confess that I shuddered when this question fore-
ed itself on me; but on careful reflection, I feel
assured that there is no just reason for alarm.

A Blue Book published in 1866, Report of the
Capital Punishment Commission, gives for three
yesars, 1831-63, fifty-two as the number of exe-
cutions in England, under fifteen judges, while
during the same period thirty men were executed
under sentences by one judge in this Colony. I
have not the English Returns up to this date,
but there have heen since 1863, thirty-seven
executions in this Colony, which I believe is in a
ratio to the executions in England much greater
than the proportion was in previous years. It
appears that executions in this small Colony have
been since 1860 more than half, probably two
thirds part, in number of all the executions in
all England.

With a responsiblity greater, I believe, than
weighe on any other judge administering English
Criminal Law, I have ever followed what the
Chief Baron Sir Fitzroy Kelly stated in the same
Report to be practiced in all English Courts. I
have always ¢exercised a degree of care, and
caution in conduct of trials for life and death—
vastly superior to that which formerly prevailed.’
These cases confirm my resolution to exercise the
like care and caution as long as [ may preside in
this Court. ,

I bave obtained from Mr. Douglas, the very
intelligent and able Superintendeut of the Gaol,
a return of all cases, 66 in number, which have
ended in an execution, since I came in 1861 to
this Colony. I finl from Mr. Douglass that in
nearly every case since he came to the Colany,
the criminal has confessed his crime—indeed in
every case where I have presided—and I have 0o
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reason to suspect that any one innocent man has
been executed on the sentence of any judge in this
Colony.”

SELECTIONS.

VENDOR AND PURCHASER—NoTICE OF TENANCY
James v. Linchfield, M.R., 18 W, R. 158,

Everything that puts a purchaser on inquiry
amounts to notice ; and it has long been settled
that the occupation of a tenant amounts to
notice to the purchaser of the actual interest
of the tenant in the property( Zaylor v. Stib-
bert, 2 Ves. 487),

A purchaser who takes it for granted that
the occupation of a tenant is from year to year
only, will nevertheless be bound, if it turns
out that the tenant enjoys a larger interest, or
has an option to purchase (Daniel v. Davison,
16 Ves. 249).

As between tenant and purchaser, then, the
Purchaser cannot, after notice of a tenancy, set
up the defence of purchase for valuable con-
sideration without notice, whatever the actual
tenancy or tenant's right may turn out to be.
In the case before us the Master of the Rolls
decided that the same principle was applicable
to cases between vendor and purchaser, as to
cases between purchaser and tenant. The
Purchaser in the present instance was tenant
from year to year, and assumed that the re-
mainder of the property contracted to be pur-
chased, which he knew to be in the oceupation
of A, B., was held upon similar terms. It
turned out that A. B. had in his pocket when
the contract was made an agreement for a lease
for twenty-one years of the portion of the pro-
Perty occupied by him; and the purchaser in
Conscquence filed his bill against the vendor

or specific performance with an abatement.
fit had been a case of mistake although on
“}e purchaser’s part only, and not common to
Aim and the vendor, yet, as the matter rested
In contract, and no deed had been executed,
he Court might, it seems, have rectified the
error (Hurrisv. Pepperell 16 W. R. 68, L. R.
b q. 1, as was done in Garrard v. Frankel,
80 Beav. 445). where a person supposed he
ad entered into a contract for a lease at one
Tent, and it turned out that the rent specified
Was of a larger amount. But in the present
Instance there was no case of mistake, inas-
Duch a5 the purchaser was put upon inquiry

Y his knowledge of the fact of A. B.'s occu-
Pation, and therefore specific performance with
::(11 lftbatement was refused.—Solicitors' Jour-

—

OQunmus TeNures. — Middleton Cheney, or
R henduit. Tt is the custom in summer to strew
® floor of this Church with hay cat from Ash
. ¢adow, and in Winter straw is found at the
Xpense of the Rector. A peculiar tenure also
Tevails in the lordship of this parish; when
®8tates descend in the femnle line, the elder
Sister iuherits by law.— Oxford Journal.

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES.

LaNpLorp aAND TENANT.—In 1860, A. made a
lease to B., who covenanted therein not to as-
sigh or part with the possession of the premises
without A’s written consent, and there was a
re-entry clause. In 1865, B. with A ’s written
assent to the transfer on the old terms, sold to
C., and let him intc possession without & formal
assignment. In 1867, C., with A.’s written
assent, gssigned the term to trustees for cre-
ditors. The trustees sold to defendant, who took
possession. Held, that there had been no forfei-
ture. There was never an assignee 6f the whole
term, 8o as to be subject to the covenants in
the lease, and B.’s covenant was not broken by
letting C. into possession as he did, nor by the
transfer by the trustees to defendant — Wese v,
Dobb, L. R. 4 Q. B. 634.

Lecacy —A testator gave to his wife “any
money that I may die possessed of, or which may
be due and swing to me at the time of my da-
cease.” He had insured his own life. JI./d,
that the dett accruing under the policy at his
death passed by the above bequest —Pelty v.
Willson, L. }. 4 Ch. 574.

Lisrr.—To charge A. in the newspaper with
ingratitude in politically opposing B, and to
sllege that 1t a past time A. was in pecuaniary
straits, and was aided by B., and bad since paid
his debts, a; the only support of the charge, is
libellous — 0oz v. Lee, L. R 4 Ex, u84.

MASTER axDp Srrvant.—Defendant sent Lis
carman andelerk with a horse and cart to deliver
some wine, und bring back some empty bottles.
Instend of ‘eturning directly, as was bis duty,
the carmai when nbout a quarter of a mile
from the dfendant’s offices, drove off in another
direction o Musiness of the clerk’s; and, while
he was thy driving, negligently ran over the
plaintiff.  #7e/d, that defendant was not linble.
—Storey V.Ashton, L. R. 4 Q. B. 476.

Neariomicr. —The plaiutiff on getting into a
railWway cariage, baving a parcel in his right
hand, placd bis left han | ou the back of the open
door to ali him in mounting the step. 1t was
after dark,and he cou'd see no handle, if there
was one. [he guard, without warning. slammed
the door, throwing the pinintiff forward and
crushing ks hand botween the door and door-
post.  Iled, that the defendants were not entitled,
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to a nonsuit. The jury were justified in finding
that the guard was negligent and that the plain-
tIff was not.  (Exch. Ch.)— Fordhum v, Brighton
Railway Co., L. R. 4C. P. 619; s.c. L. R, 3C.
P. 368.

—

MorTGAGE.—A mortgagee is bound to convey
the legal estate in the mortgaged property, and
to deliver up the title decds, to a person from
whom he has accepted a tender of hig Principal,
interest, and costs, although such person may
have ouly a partial interest in the equity of re-
demption — Pearce v. Morris, L. R. 8 Eq 217,

ParvLiaMeNT. —Members of either House of
Parliamentwre not criwioally liable for 4 con-
spiracy to make statements which they know to
be fulse, in the House, to the injury of 4 third
person —Ex parte Wuson, L. R. 4Q B. 573,

PaesuMprioN oF DeaTH, &c.—Taere is g pre-
sumption of lnw that a person Who has not peen
heard of for seven years is dead, bat there g no
presumption of his death at auy patticular period
of the seven years.

There is no legal presumption that a pergon
shewn to be alive at a given time las continged
to live for any particular period sftar that given
time.

A person whose title depends upwn A baviog
gurvived B, must prove affirmatively by evidence
that A did eurvive B

Review of all the authorities on tig subject.

F. by bis will bequeathed the raidue of his
estate to his nephews and nieces, ‘sha-e and share
alike. F. died on the 5th January, 1861, N.
P. M, one of the nephews, left lig home in
Germany, on the 19th August, 1853, anq always
wrote home regularly uatil August 1858. The
Jast letter received from him was addressed to
bis mother, from on board the Utited States’
frigate Roanoke, 15th August, 1853,
never directly heard of again by 80Y 0’ hiy
1n 1867, upon enquiries being ma-Wof gy, United
States’ naval authorities, informatiy, Was re-
.ceived that N. M, o sergeant of mayg
-service of the United States, desertey June gh,
1860, while on leave from New York to join the
Philadelphia Station, and had not
‘heard of. This information was in §
letter of enquiry which stated the Utter of N.
‘P. M. of the 15th August, 1858, to lis mother.
A petition was, in 1869, presented bythe admin-

He was

ges in the

sinca been
uswer to a

‘istrator of N. P. M. for payment to hin of & share
-of 8 residue of the estate of F., Wwhich wag in
-cowrt to an account entitled ¢ The 8¢Cunt of the

.share intended for N. P. M.” Vice-thancellor

family. |
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James, contrary to his own view of the law, but
in deference to previous authorities, ordered the
fund to be paid to the admi istrator of N. P. M.

On Appeal,

Held, that the administrator of N. P. M. not
having proved that N. P. M. survived the testa-
tor, had not established any title to the fund.

The Vice-Chancellor's order was therefore
discharged. —Re Phene's Trusts, 18 W. R. 303.

PATENT—INsUNCTION. —In an action for an in-
fringement of a patent, an application under the
C. L. P. Act for an injunction to restrain the
defendant was refused, the patent having been
very recently granted, and their being conflicting
affidavits as to the rights of the plaintiff to the
patent, rnd Aeld that the plaintiff must establish
his title at law before he would be entitled to an
injunction.

Semble 1. That the application would also have
been refused under the Pateut Act of 1809,
sec. 24.

2. That to entitle a plaintiff to an interim in-
junction or nccount he must waive al] claim to
more than nominal damages at the trial,—
Bonathan v. Bowmanvil'e Furniture Manufuctur-
ing Company, Chambers, Feb. 11, 1870,

OFFER TO BECOME SECURITY— GUARANTEE—
ConsTRUCTION. — A guarantee should be con-
strued as all other contracts, not strictly as agninst
either side, but by collecting the real intention
of the parties from the instrument and the sur.
rounding circumetances, taking the words in their
ordinary sense, unless by the known usage of
trade they have acquired a peculiar meaning.

In this case it appeared that one H., requiring
some proof epirits for the purpose of a trade car-
ried on by bim, received from defendant, a friend
of his, a letter of introduction to plaintiff, a dig.
tiller, to whom defendant was wel] known, but H,
an entire stranger, though, as well ag defendant,
living in his neighbourhood. There had unot been,
as far as it appeared, any previous application
by H. to plaintiff for a credit, nor had the latter
declined dealing with him without guaraatee.
The letter to plaintiff was as follows: **The bearer
is Mr. Joseph Hugill, a friend of mine, who
wishes to purchase some proof 8pirits, which he
hears that you manufacture. If you ean arrange
matters to your mutual satisfaction, I am sure Mer.
Hugill will prove a very reliable person to deal
with. I will myself, with p‘aeasuré, become se-
curity for anything he may be disposed to give
an order for.”

Held, upon the authority of Mclver v. Richard-
son, 1 M. & S. 557, that this letter did not im-
port a perfect and conclusive guarantee in itself,
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but that to make it such it was necessary that
Plaintiff should have notified defendant that he
accepted the proffered guarantee, and that he
bad given or meant to give credit to H. on the
8trength of it.—Kastner v. Winstanley, 20 U. C.
C.p. 101

Promissory NoTE—SrtamMprs—29 Vic. cm. 4,
8x0. 3.—In an action by endorsee against maker,
it appeared that the proper adhesive stamps were
Upow the note, but they had not been cancelled
by stamping or writing the date thereon. Held,
that under 29 Vic. ch. 4, sec. 3, the note was of
1o avail, and that the plaintiff therefore could
1ot recover.

The plea was that no stamps were ever affixed
to the note according to the requirements of the
Statute. Semble, that the defence was admissible
under this plen, but, as an amenodment would
have been allowed, the point was not expressly
decided. — Young v. Waggoner, 29U. C. Q. B. 85.

[e—
—_——

MAGISTRATES, MUNICIPAL,
INSOLVENCY, & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES.

Vorer.—By 30 & 31 Vict. ¢. 102, 8. 3, every
*‘man” having certain qualifications and not sub-
Jeet to any legal incapacity is entitled to the
franchise. By a previous act, 13 & 14 Viet. c. 21,
8.4, «in all Acts, words importing the masculine
8ender shall be deemed and taken to include
femnles, .+ ... unless the contrary . . ...
18 expressly provided.” Held, that women
ould not vote for members of parliament under
the first-mentioned act : (1) because subject to
8legal incapacity ; (2) because the word ““man”
In said act does not include women.—Choriton
Y. Lings, L. R. 4 C. P. 874; Chorlton v. Kessler,
. 397,

———

ONTARIO REPORTS.

QUEEN’S BENCH.

WrigHT V. GARDEN AND WIFER,

. (Continued from page 38.)
Avam WiLson, J.—The law relating to the
l)""Df’l‘ty and rights of married women has been
€Ty materially altered, both in England and in
'8 country, within the last few years. )

Vi 'y the divorce act, Imperial Statute 20 & 21
1e. ch. 85, assented to on the 28th August, 1857,
® wife is in certain cases clothed with an inde-

x"’“de‘nl personal status at law with respect to
er rights and property, similar to the rights

Which ghe possessed and P in equity with

Tespect to her separare estate.

0 this province the legislation is contained in

Consol, Stat. U. C. ch. 73, the original act being
passed on the 4th of May, 1859.

The 14th and 18th sections are the only ones
which epecifically refer to the contracts of mar-
ried women. But the 14th section refers only to
those contracts of women who have been married
since the 4th of May, 1859, which they had made
before their marriage.

The 18th section provides, that in any action
or proceeding at law or in equity by-or against
8 Married woman, upon any contract made or
debt incurred by her before marriage, her hus-
band shall be made a party to it if residing in
the proviace, but if absent therefrom the action
or proceeding may go on for or against her alone.

0 such proceeding it must be averred the
cause of action acorued before marriage, and that
the woman has separate estate, and the judgment
or decree, if against the woman, shall be to
recover of her separate estate only, unless the
husband plead or put in a false plea or answer,
in which case he is to pay the costs occasioned
thereby.

There are four cases under this act in which
the contracts of a married woman may bave to
be considered :——The contracts made before mar-
riage, observing the distinction whether the
marriage was before or after the 4th of May,
1859; and her contracts made after marriage,
observing the same distinction as to the time of
her marriage.

The 14th section of the act, it will be seen,
applies expressly to only one of these four cases;
to the contrasts of a woman, made before her
marriage, whe has been married since the 4th of
May, 1859. [n such onse she is to be liable to
the extent and value of her separate property in
the same manner as if she were sole and unmar-
ri_ed. By the 18th section her husband must be
joined ns a dsfendaat in the suit with her, if he
is resident in the province

There does not seem to have been much neces-
gity for this express provision in the case alluded
to, unless forthe purpose of saving the busband’s
property when the wife had a separate estate.
Without this provision both the husband and wife
would by the general law have been liable to be
sued for all the debts of the wife contracted dum
sola, and on p, judgmeant recovered against them
the property of both or each of them would have
been liable.

It must tyerefore be considered as a benefit
intended for the husband only.

A contract made by the woman when single,
is not properly a separate contract, and the ex-
pression Separate estate has application and
meaning oily during the coverture. Before
marriage the woman's property is mot separate
estate. Onthe death of her husband her sepa-
rate propeity which she had during his life
censes to be geparate property, and on a re-mar-
riage it becymes separate property again.

The 18thyection goes beyond the 14th section,
for it protects the hushand from all debts con-
tracted by kis wife before marriage, whether the
marriage topk place before or after the 4th May,
1859, for it makes no difference in this respect;
and in all ages where be is joined with her in
the suit, thy judgment or decree, if against her,
is to be aggingt her separate estate only.

And eveq when the husband, since the 4th of
May, 1859, takes an interest in his wife's sepa-
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rate property under any settlement on marriage,
he is by the 15th section only to be linble for
her ante-nuptial engngements to the extent or
value of that iuterest, and no more.

The husband is therefore not liable for his
wife’s debts contricted before marriage, out of
his own estate, when she has separate property,
or there is a marriage settiement.

Practically, this may relieve the husband in
every case from his wife’s engagements entered
into dum sola, for in every case the wife must
have some separate property. It is difficult to
conceive the case of a woman hnving 0O 8eparate
estate of any kind at the time of her marriage
or in any way acquired by her after Marriage. ,

The husband then being safe from the wife’s
ante-nuptial debts, is not liable for her married
engagements if she can contract under the statute
in respect of her separate estate, or if she has no
authority to contract by virtue of the 8tatute,

The wife is liable for her contracts entered
into dum sola to the extent of herseparate estate,
but not to those made during her marriage, un-
less she has power by statute to contract in
respent of her separate estate, aand then only to
the extent of that estate.

Tn this particular case the contract was entered
into by the female defendant sincz her marriage.
It is not, therefore, a case etxpr;“s:y F"i”’d“ded for

e statute, as contracts of warrie WomeD
}:fet;rovided for by the Imperial Act 20 g 21
Vic. ch 85, secs. 256 & 26, after & judicial sepa-
ration has been pronounced. .

The question then is, has & mMrried woman,
having separate estate, authority to contrgey in
respect of that estate ?

There are two kinds of separate estate, real
and personal. The statute deals Yery differently

ith them.
v The real estate which is called per separate
property she cannot sell or lens without the
consent aud concurrence of her hishand 14 is
not therefore properly separate estpte at all, as
it wants the principal element and characterigtic
of it, the power of disposition O™ it without
the control or interference of her husbangd Jjust
88 if she were still a single woman

The 25th section of the act declires that over
both real and personal estate the Mirried woman
shall have complete dominion, fige from her
husband's debts and obligations, mqd froy, his
oontrol or disposition withont her ©nsent, in as
full and ample a manner as if she vere gole and
unmarried, any law, nsage, or cwtom, to the
contrary notwithstanding.

This section would probably have beey held to
have conferred upon the wife 3 auple powers
to deal with her real, as well as Wl her per-

e3pects as she ¢qy) e
dealt with it by the doctrines of fye éfu:]t“;f
Equity before the passing of this art, in cage it
had been settied to her separate use |
act 22 Vie. ch 85, to
the Married Women’s Separate Espge Act, ch.
84 of the same session, there is conty; '
tion, 6. which alters most materially ¢jo powers
of married women over their rea] r b

has been called separate estate. Property which
" The sec. of ch. 33, is ns l‘ollows:\-uphe re-
quirements heretofore 1eCessary to gy validity
at law to a conveyance by a marrieq woman of
any of her real estate, shail continue 1o be neces-

llowing immediy

ned a gec-

sary for that purpose with respect to deeds of
conveyance executed after the passing of this
act, notwithstanding anything contained in this
act or in any act which has been or may be passed
during the present session of parliament  But this
section shall not affect any other remedy at law
or in equity which a purchaser or other person
may have upon any contract op deed of a mar-
ried woman which may be hereafter executed in
respect of her real estate.”

This section, all but the italics, which I have
marked, i3 now sec. 15 of ch, 85 of the Consol
Stat. U. C.

The effect of it is to prevent a married woman
from denling with her Property as separate es-
tate, and, as a consequence, to prevent her from
charging it or contracting in respect of it: Royal
Cunadian Bank v. Mitchell and Wife, 14 G:ant,
412; Emrick v. Sullivan, 25 U. C. Q. B. 105,

This is the effect of it at law at any rate,
though I must confess I am quite unable 1o com-
pretiend the meaning of the proviso. It practi-
crlly nullifies the beneficial purpose of the statute,
which was introduced no doubt to give effect to
the report and recommendation of the society for
amendment of the law made in 1856, and pub-
lished in the Law Magazine, Vol. L, N. 8§, 391,
and in other contemporaneous publications.

1t is there said, P- 408, ¢ Your committee, on
the grounds above set forth, recommend that a
law of property as to married women shouid be
based on the following principles : —1. The ecom-

mon law rules which make marriage a gift of all |

the woman’s personal property to the hushand
to be repealed. 2. Power in married women to
hold separate property by law as she now may
in equity. 8. A woman marrying without an
ante-nuptial eontract to retain her property and
after acquisitions aud earnings as it she were a
Jeme sole. 4, A married woman, having sepa-
rate property, to be linble on her separate con-
tracts, whether made before or after marriage,
6. A husband not to be linble for the ante-nuptial
debts of his wife any further than any property
brought to him by his wife under settlement ex-
tends. 6. A married woman to have the power
of making & will; and on her death intestate,
the principles of the Statute of Distributions as
to her husband’s personalty, mutatis mutandis,
to apply to the property of the wife. 7 The
rights of succession between husband and wife,
whether as to real or persona
or dower, to be framed on
Justice to each party.”

The statate no doubt fetters the separate estate
even in a court of equity, for by the fourth sec-
tion no conveyance or act of the wife can affect
the busbaud’s right to curtesy, and it may even
fetter it further.

She bad unlimited power hefore the act to de-
prive her husband of his curtesy, becnuse she
dealt with her property in equity in all
as if she were a feme snlie

There is no such limitation as to feparate per-
sonal property, and if she ig to hald it ¢ free
from his debts and obligations » (upder the 2nd
section) ¢ coutracted after the 4y, May, 1854,
and from his control or disposition without her
consent, in as full and ample 4 manuner as if she
were sole and unmarried | any law usage, or
gestom. to the contrary notwithstanding,” ghe
must have the right and power to deal with it

I estate. to curtesy
principles of e¢qual

espects

I ———————— ™
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Just as she pleases, and to contract in respect of
it as an incident and necesrary consequence of
her interest in and authority over the subject
Property.

I need not quote the language of the different
judges: it is sufficient to refer to some of their
decisions : Tullett v. Armstrong, 1 Beav. 1, 4 M.
& Cr. 877; Vunsitiart v. Vansittart, 4 K. & J.
62 Woodward v. Woodward, 9 Jur. N. 8. 882;
Matthewman's case, L. R. 8 Eq. 781; Butler v.
Cumpston, L. R. 7T Eq. 16; Tuaylor v. Meuds, 11
Jur N. 8. 166

She may even contract with and sue her hus-
bavd: Cannel v. Buchle, 2P. Wms 243 ; Griffith
V. Iood, 2 Ves. Sen. 452; Woodward v. Wood-
ward, 9 Jur. N. 8. 882; Vunsittart v. Vansittart,
4K. &1J. 62

After a protection order to secure the wife's
Separate earnings, she acts alone as if a single
Woman : Buathe v. Bank of England. 4 Jur. N. 8,
805; In re Kingsly, 4 Jur. N. 8. 1010,

She may after such order he sued alone, with-
out her husband: Rudye v. Weedsn, 4 DeG. &
J. 216. 5 Jur. N. 8. 123; Thomas v. Ilead, 2 F.
& F. 88; In re Rainsdon, § Jur. N. 8. 55,

And such an orderisa bar to an action brought
8gainst the husband in respect of those clnims
Which the wife might be sued for: Tempany v.
Hakeuill, 1 F. & F. 438,

If the wife cculd not by suit protect her
Separate estate or earnings from and against her
usbhand’s wrongful interference with or appro-
Priation of them, her separate estate or any
order of protection would be a farce. It is
8gninst him and bis acts that the protection is
Beeded. The doctrine of separate estate being
€stablished, it must, as Lorl Chancellor West-
ury gaid in Zuylor v. Meads, ** be consistently
followed to its legitimate consequences,” which
€mbraces the right to contract with respect to
It, and to dispose of it in any manner she pleases.
In England a woman haviug a protection
Order may. by the express language of the statute,
*ue her busband or any of his creditors, or any
one claiming under him, if he seize or detain her
Protected property, and she not only may recover
€ property but double its value.

This provision a8 to suing the hu:band may
Ave heen putinthe statute from extreme caution,
Or because she was thereby enabled to recover
8pecial pevalty ngainst him The authority to
*Ue him was and is complete in equity by reason
of the separate estate, which creates an inde-
Pendent statns of the wife, and if this separate
®tite he established at law, it carries with it
® same rules prevailivg in the ceurt whose
fueficial procedure and doctrine have been ex-
®nded ag part of the general law of the land.
have no doubt that in respect of the personat
*Parate estate of the wife she can contract in
M):?Specg as a feme sole, becnpse she has th.e
v «"}nte dispocing power over it.  Chamberlin
2 MeDonald, 14 Grant, 447, is I thivk to this
('VCt algo. .
he property is bound by the general engage-
oems contracted in respect of such estate, though
l‘";:’f(’-!'ence is mnde in the course of the con-
to that estate. There is some difference
OPinion whether the rea! estate is bound to
® like extent, without writing, by the contracts
the wife as personal estate is, but there is no
Yubt that the personalty is bound without

writing: Johnson v. Gallaghar, 8 DeJ. F. & J.
494, 7 Jur. N 8. 273, per Lord Justice Turner;
Butler v, Cumpston, L. R. 7T Eq 16; Matthew-
man’s case, L.R. 8 Eq. 784; Shattock v. Shattock,
L. R. 2 Bq. 182; Murray v. Barlee, 3 M. & K.
233; Owens v. Dickinson, Cr. & Ph. 63; Vuughan
v. Vanderstegen, 2 Drew. 183.

If the wife be liable for the claim in this cause,
the declaration, I think, shews a contract made
by her in respect of her separate estate, and for
which separate estate such as ean be made liable
should be alone linble. The declaration on com-
mon law principles should disclose a perfect cause
of action. It does this by shewing that the wi‘e
bad Separate estate and made the contract in
respect of it.

I do not think it is necessary to aver there is
separate cstate liable for it; because she may
happen to acquire property hereafter, and that
will become subject to the payment of the debt
if the judgment obtained against her.

In proceedings against unincorporated insur-
ance companies the declaration sets out, when
the fact is g0, that the insured is to be paid out of
the funds of the company, but there is no aver-
mett made that there are funds to meet the pay-
ment: Gurney v. Rawlins, 2 M. & W. 87,

1 do not see on what ground the husband is
sued.  He must be joined when the debt was
contracted before marriage, as before stated, but
there is no provision that he is to be sued for
debts incurred by her after marringe.

It appears to me therefore that the wife
would, if gued alone, be linble to the extent of
such part of her separate estate as can be attach-
ed for the cause of nction set out in the declara-
tiod ; but that the husband is not a proper party
to the action.

Holding the wife individually lable is carrying
out the enactments of the statute to their legit-
imafe consequence. Potentially she could con-
tr.'lc_t at law before the passing of the act, through
the Intervention of trustee : Haselinton v. Gill,
8 T. R. 620, n; Jarman v. Woollaton, 3 T. R.
620; Carnev. Brice, 7M. & W. 183.

By this statute she can do so alone, without
the aid of trustees, and responsibility is the in-
evitable consequence of her legally authorised
acts.  See the numerous cases collected in
Willliams on Executors, 6th Ed., 59 and in
White & Tudor's Leading Cases in Equity, 3rd
Ed., vol. I, 435, and subsequent pages, in com-
menting on Hulme v. Tenant, 1 Bro. C. C. 186.

Kraemer v. Gless, 10 U. C. (. P. 470. is utterly
opposed to the opinion I have expressed. It was
there decided that the statute does not alter the

ower of a married woman to make contracts,
and that she was not enabled to bind hersclf
while a feme covert more than she could do before
the statute was passed.

In my view, the old policy of the common law
wns purposely subverted, and the enlightened
system of law applicable to the separate estates
of married women as administered in courts of
equity was, in every particular, extended to the
general law, and substituted for the barsh and
unreagounble rules of the feudal times.

I cannot understand why & wife is not to hqve
the absolute rights of property. with all the in-
cidents and responsibilities-of and resulting from
ownership, when the legislature has declarcd rhe
shall have it (her persomal property at any rate),
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in as full and ample a manner as if she were
sole and unmarried, and to make it more em-
phatic, hus added, any law, usage, or custom,
to the conirary nolwithstanding.”

The mental and moral capacity of the wife
were never questioned, for ehe.v.ms al.lowed to
perform many ucts requiring ability, discretion,
or act ns agent and attorney for another jg all
matters of business requiring skill and Jjudgment,
a8 well where it was in the business of apgiher
a8 where it was in her own business, as in deal-
ing with property eenleq to her separate pase.
She could perform a condition without the ¢on-
currence of her hushand, as to convey an estate
to 1. 8., which was devised to her on condition
of 8o conveying; and she could make a wi| of
her personalty with ber husband’s consent, She
could also make a will a8 executrix against his
consent, and she had absolute power to net ga 8
Jeme sole during the exile or transportatjon of
her husband.

Before her marriage she could fill 4 reat
variety of offices: see The King v, Stubbs, o T.
R. 895-397. and Co. Lit. 826. The legal fictjon
was that ** Her eeparate existence is not ¢optem-
plated ; it is merged by the coverture in that of
her husband; aud she is no more recognised
than is the cestui que trust or the mortgagor, the
legal estate, which is the only estate the lay pe-
cognizes, being in others,”—Per Lord Brougham,
C., in Murray v. Barlee, 8 M.'&' K. 220,

It was to establish her individual entity, and
to attach those rights to it in 1aw which she was
in fact capable of exercising, that led to the in-
terference of the legislature. Itis gqp duty to
give effect to a statute which Was 8o manifestly
intended to have been the Married Women’s Biil
‘of Rights.

I am of opinion the personal separate estate
is at the complete disposal of the wife in (his
country, a8 it is at her disposal in the cours of
equity in England.

And [ am of opinion that a wife may contract
in respect of her real as well as of her personal
separate estate, although she cannot, by any
direct act of her own, charge or dispose of it
without the consent of her husband,

The effect of such a contract will be to bind
ber present or future Separate personal property,
and [ am not satisied it will not bind her real
property also. Tt may bind her real property,
firstly, because the Imperial Act 5 Geo II ¢h. 7,
makes renl estate liable as goods and chattels for
debts, and by the like process; and, secondly,
because the restrictive clauses in ch. g, sec. 15,
and in ch. 73, seo. 4, apply only to ¢onveyances
and acts of the wife, and not to Jjudgments re-
covered adversely to or in good fuith against
her. Her position in this respect may be likened
to that of a tenant for years who ig restrained
from alienating. The provision applies only to
the acts of the teaant, and not to thoge transfers
which take effect by operation of law, a4 by
bankruptcy or sale on execution.

The giving of a warrant of attorney for the
bond fide purpose of a judgment being en(ered
up against the debtor and his property seized,
was held to be no breach of his covenant as
lessee not to encumber or charge the property
demised or the term granted, even under the
1 & 2 Vie. ch. 110, sec. 13, which was similar in
its effect to the Consol. Stat. U. C., ch. 89, secs.

48, 49, while these provisions were in force, g0
long as it was not given with the object of evad-
ing the restriction: Crofi v. Lumley, 4 Jur. N. 8.
903 H. L., 6 H. L Cas. 672; Doe dem Mitchinson
v. Carter, 8 T. R. 67, 300,

I am not able to adopt the judgment of the
court in Kraemer v, Glegs. 1t appears to me,
and I need not say that | express and mean to
express mysell with all respect for the very
learned and able judges who concurred in that
jodgment, that it is a judgment opposed to the
object and principle of the statute; and asitis
the only decision upon the act, and the act jntro-
duces & branch of law to which we have mot
before been accustomed, I think I am warranted
by the course taken in many other cases under
similar circumstances, when I entertain a very
stroug opinion myself, to deliver that opinion,
although it differs from a previous decision.

It is only in peculiar instances this should be
done, for the general rule is undoubtedly to fol-
low an adjudicated case by & court of equal
authority ; but I consider this to be a peculiar
case, and to justify me in following prececdents
applicable under the like circamstances.

In my opinion judgment should be given for
the defendants, because the husbaod should not
have been joined ay a defendant; but on the
general question my opinion is in favour of the
plaintiff.

Judgment for defendants.

COMMON PLEAS.

(Reportedby 8. J. Vax KovcHxET, Esq., Barrister-at-Law,
Reporter to the Court.)

CorrorarioN oF THE Towy or St CATHARINES
v. GARDNER.

Road Co.—Portion of road running through town—Obliga-

tion to repair.

Plaintiffs, a joint stock road company, were in operation,
in possession of their road and in receipt of tolls several
years before the incorporation of the town of Clifton,
within which portion of the road in question lay :

Beld, following Regina v. Brown and Street, 13 C P, 356,
that plaintiffs were still entitled to collect the tolls with-
in the limits of the town of Clifton, notwithstanding the
incorporation of that town and the erection of some of
plaintiffs’ toll gates within the limits of such town,

{20 U. C. C. P. 107.]

Action for breaking down plaintiffy’ tol] gates
and toll houses,

After the issue of the writ, by consent and
order of a judg~ in Chambers, pursuant to sec.
154 Con. Stat. U. C. ch. 22, & case was stated
for the opinion of this court.

The following were the facts agreed upon
between the parties:

Plaintiffs were a joint stock companv, under
12 Vie. cb. 84, and 14 & 15 Vic. cap 122, con-
solidated by 16 Vic. ch. 190, and also by ch. 49
of Con. Stat. U. C. and constructed tleir road
from the Suspension Bridge to Table Rock,
Niagara Falls  The town of Clifton was incor-
porated, in 1856, by 19 Vie. ch. 63. after the
construction of said road. and plaintiffs erected
toll gates and collected tolls before, and continued
to do so after, the incorporation of the sajd town
and uatil defendant destroyed said toll gates.

The place where the gates were erected an
the road from Suspension Bridge to Niagars
Falls were within the limits of the town ©
Clifton.
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Defendant was an officer of the corporation of
the town of Clifton, and acted, in the commission
of the act compleined of, by the direction and
Under the authority of such corporation.

The question for the opinion of the court was
Whether the plaintiffs had power to levy and
Collect tolls within the limits of the town of Clif-
on agaivst the will of the corporation of said
Oown,

M. O. Cameron, Q. C., for the plaintiffs, cited
Regina v. Brown and Street, 13 U. C. C. P. 356.

Harrison, Q. C., contia, cited The Port Whitby
end Scugog Road Co. v. Corporation of Toun of
Whitby, 18 U C. Q. B. 40; McGee v. McLaughlin,
23 U.°C. Q B. 90,

. The statutes referred to are noticed in the
Judgment,

. Uaaarry, C. J., delivered the judgment of the
ourt,
In the case of Port Whitby and Scugog Road Co.
Y. Corporation of Town of Whitby. 18 U C. Q B.
0, decided in 1859, the plaintiffs were a Road
Compnny under 12 Vic. ch. 86, and 13 & 14 Vic.
¢h. 14, and registered in 1850. By an order in
Council, 3rd July, 1852, the road in question was
transferred to plaintiffs, it being part of & mac-
8damized rond constructed by government from
Whitby to Lake Sougog.

The town of Whitby was incorporated in 1854,
&nd 4 portion of the road fell within Its limits.
€ question was, who was bound to repair the
Toad. It was held that the obligation to repair
3y on the town, and not on the company ; that
Although the 13 & 14 Vie. ch. 14, imposed gene-
Tally on the purchasers of the government roads
the cbligation to repair, the statute, ch. 15, of
tame gession, passed a few days after, created a
Particuiar exception to-the general provision, and
€ two acts should be read as one, and the first
Yause of ch. 15, allowed a proviso to qualify the
8enera] terms of ch. 14: that there was nothing
016 Vic. ch. 190, or in 18 Vie. ch. 28, incor-
Porating the town of Whitby, or in Imperial Act
Vic. ch. 99, affecting the question raised.

. Regina v, Brown and Street, 13 U.C.C. P. 856, de.
Sideq four years later.—It appears that the pre-
Sent plaintiffy company was sold under a decree
hancery, and defendants, Brown and Street,
t;‘"ﬂlle the purchasers; that the road passed
ofmugh the village of Thorold. It became out
B Tepair; and a mandamus was asked to compel
Tlmwn and Street to keep the road in repair.
'¢ court was of opinion that the portion of the
ti 3d in question was not vested in the corpora-
%0 of Thorold, and thatit belonged to Brown and
Teet, who were bound to keep it in repair, as
® 8Successors of the original road company.
wp, ¢ Queen’s Bench decision in the Whitby case
io' Teviewed, and it was noticed that the atten-
'h:t of that court bad not been drawn to the fact
o the 13 & 14 Vie. ch. 15, which applied ex-
Sively 1o cities and towns, had bgea repealed
th, 22 Vic ch. 99 (A. D. 1858). sec. 403; that
P roads of joint stock companies were not such

h‘l‘b i¢ roads and bighways as the Legislature
t e:defl, in cnse they were in a city, township,
(1]

un Or muunicipal village, should vest in these
Bicipalities,

he 13 & 14 Vic. ch. 15 is certainly repealed
the gec. quoted in the last judgment, but it

! )
%W to me that the C. P. would have decided

the case ag it did, even if that statute were still
in force,

Iﬂ‘ the case before us, the plaintiffs’ company
Wwas in operation, in possession of this road, and
levyiug tolls thereon several years before the in-
corporation of Clifton. If defendant’s contention
be right, the act of incorporation at once divested
plaintiffy’ interest in all portions of the road lying
within the town of Clifton, relieved them from
liability to repair, and transferred such liability
to the town. )

We cannot distinguish this case from the deci-
sion of this court in Smith and Brown, and as
no change in the statute has taken place affecting
the question since that decision, we think we
should follow it and leave the defendants to carry
the case to the Court of Appeal, if #o advised.
We must pot be understood as questioning the
correctness of that decision.

Judgment for plaintiffs.

ELECTION CASES,

(Reported by Henry O'Briex, Esq., Barrister-at-Low. )

Req. Ex Ren. Forp v. McRak.

Treasirer— Annual appointment—Election—Contract with
orporation—Notice to electors of disqualification.

The Treasurer of a Township was appointed by annual
by-laws, which were silent as to time, in 1859, 1860 and
1861.  In 1861 the defendant became his surety by
vond, which, however, did not state the duration of the
liability. In 1863 the sante Treasurer was also appoint-
ed bya similar by-law. In 1864 the Ly-law limited his
liability to the year 1864. From thence to 1868 no time
was Specified, but was in that year. In 1869 the Treas-
urer's accounts were audited and found corvect. Held,
that this bond was only a continuing security until the
expiration of the Treasurer’s term of office, and that the
Hability ceased on his re-appointment in 1563, and that
therefore the defendant had not an interest with the
corporation so as to disqualify him as a councillor.

To entitle a candidate to the seat claimed by him on the
ground of his opponents disqualification, it must be
shewn that the qualification was objected to at the
nomination, 8o that the electors might have an oppor-
tunity of nominating another candidate.

[Chambers, February, 1870.]

This was a writ of summons in the nature of
a quo warranto, calling upon Farqubar McRae to
ghoW by what authority he exercised or enjoyed
the office of Reeve of the Viillage of Colborne,
and Why Charles Raymond Ford should not be
declared duly elected to the office of Reeve and
admitted thereto.

The statement and relation of Ford complained
that he Ford wag duly elected Reeve, and ought
to bave been returned, &o., &c. He stated the
folloWing cause why the election’of the defendant
to the office should be:declared invalid, and he,
Ford, duly elected thereto—First, that the de-
fendant was disqualified by reason of his having
at the time of such election, an interest in a
contract with the Corporation of the Village of
Colborue, in that he was bouund in & bond to the
said corporation in $2.,000, for the faithful per-
formance by one Merriman of the duties of
Treasurer of the Municipality, of which the
electors had notice. That before the opening of
the poll on the 3rd of January last, he Ford
notified the Returning Officer and the electors
then present, that he claimed to be duly elected
Reeve for the present year, and protested against
any poll being opened or votes taken by the
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Returning Officer for candidates, and deljvered
to him and to the defendant printed copies of
the following notice :—* Take votice that I claim
to be duly elected Reeve for the Village of Col-
borne for the year 1870, on the ground that I
am the only persor duly qualified, who wag nom-
inated and seconded for that office, at the nom-
ination of Reeve and Councillors for the Village
of Colborne, for the year 1870. Mr, F. McRae,
the only other person nominated for Reeve, being
disqualified on the ground that he is surety for
J. M. Merriman, Treasurer of this Municipality-
I hereby protest against any votes being received
by the Returning Officer for any candidate for
Reeve, and notifiy the electors that any votes
given by them for candidates for Reeve, will be

thrown away,
(Signed) C. R. Forp.”

The relation further stated that printed copies of
such notice were posted up in conspicuoug places,
prior to the opening of the poll,

Robt. A. Harrison, Q.C., pupported the gum-
mons. and contended thaf it did not patter
whether there was any liability on the bond, but
the question was whether there was a ¢optract
with the Corporation, and it was admitteq that
there wag, and no discharge was shown, The
bond, too, was conditional, to the effect thyy the
Treagurer should at all timee, during which he
held his office, do certain acts ennmerateq. The
office is not an annual office. The re-appoint-
ment of the Treasurer from year to year wos an
unnecessary Act. He cited secs. 161 apq 177 of
the Act of 1866 ; Inre McPherson, and Beeman, 17
U.C. Q B.99; Reg. ex rel. Blandv. Figg. 6 U. C.
L. J. 44; Reg. ex rel. Rollo v. Beard, 1 y. . L.
J. N. 8. 126. Tha notice being given hefore the
day of voting was sufficient to eutitle the relator
to the seat if the defendant should he disqualified ;
for if the electors had the notice, they threw away
their votes, which was all that wag required,

Armour, Q. C., shewed cauge, and contepded
that the appointment of Treasurer was ap gppaal
one, and the bond was of no effect, afrer the year
was up : Peppin v. Cooper, 2 B. & AL 431 [per-
pool Water Works Co. v. Atkinson, 6 East, 5073
Augero v. Keen, 1 M. & W. 390 ; Bamford v. 1les,
8 Exch. 880 ; Muyor of Berwick v. Oswald 1 E.
& B. 295, 3 E. & B. 653, 6 H. L. Cases, 856 ;
Lybusv. Gibs, 6 B. & B. 902; Reg. v. Hay, 1 U.
C.C. P, 406; Reg. ex rel. Hill v, Beuts, 4 prac.
Rep. 113 He also contended that the objection to
the election was taken too late; it should have
been taken at the nomination, and the potice
was given just before the election ; Reg oz rel.
Tinning v. Edgar, 4 Prac. Rep. 36, Rey. ez rel.

Adamson v. Boyd, 4 Prac. Rep. 204, Reyg. v.
Mayor of Tewksbury, L. R. 8 @ B. 629,
Affilavits were filed on both sides, Tho ma-

ent of
MorrigoN, J.—Ia this case thepe are no dis-
puted facts. It appears that on the 20th of
December last, at the nomination of Reeye for
the Village of Colborne, for the Present year,
the relator and defendant were duly nominnted
as cundidates for the office—no objection at guch
nomination being made to the qualification of
the defendant. A poll being demanded, the
polling was fixed under the statute for the first
Monday in January; on that day the pelator
publicly notified the electors, as stated iy the

terial facts are referred to in thejudgm

notice set out in his statement, that he claimed
to be elected Reeve, on the ground that the only
other person nominated being the defendant, he
the defendant was disqualified, on the ground
that he was surety for the Treasurer of the
Munbicipality, and he notified the electors that
any votes given by them for Reeve would be
thrown away. The eleotion nevertheless pro-
ceeded, and the defendant was declared elected —
having a majority of votes.

On the 12th of January this application was
made.

It appeas from the affidavits filed that Mr.
Merriman, for whem it is alleged the defeniant
wag a surety, was first appointed Treasurer by
8 by-law for the year 1859, again by by-laws for
the years 1860 and 1861, respectively. In the
latter year the defendant became one of his
sureties. The bond contains no recital, but the
condition is—¢ That it Merriman do and shall
from time to time and nt all times during his said

office as Treasurer of the said Municipality, to -

which he has been appointed, well and traly
account for all mounies which he may from time
to time receive, &c., and pay over and deliver
any sum or sums ordered to be paid by the suil
Municipal Council, their successors or assigns,
and in all things daly execute and perform the
duties of his said office, and if upon his dis-
charge or at the expiration of his term of office,
he shail render up quiet and peaceable posges-
sion of the bonks and aceounts belonging to his
said office as Treasurer, &c., unto the sajd Muni-
cipality, their successors or assigns, then the
obligation to be utterly void, &e.”

Now it appears that this Conneil annnally

appointed by by-law their Treasurer : that Mr.
Merriman, as aiready stated, was so appointed
in the years 1859, 1860 and 1861, and in the Iat-
ter year the defendant became his surety. Mr.
Merriman was afterwards re-appointed Treasur-
er by by-law in 1863, and also in 1864, in the
previous years his appointment was, s to time,
silent; in 1864 the by-law specifically limits bis
appointment to the year 1861; in the following
yearshe was also re-appointed without specifying
the perind, until 1868, when his term of office
was again limited to that year. At the end of
all these years, including 1869, tne Treasurer’s
acoounts were duly andited and found correct.
Attached to the Treasurer's affiduvit is the
bond in question, and it further appears by an
indorsement on it, that by a resolution of the
Council it has been canselled. This was doné
since this application wags made, and could have
no effect on my decision, but I only note the
fact as shewing that the Municipality conside?
they have no claim underit. I also may remark,
that in the year 1863 this defendant was electe
a member of the council. '

Looking at the conditions of the bond. from
which I must gather the contract between the
parties, it refers to Merriman’s then appoiatment
as Treasurer, and the limit of the sureties iB
point of time i3 that of hig discharge or the
expiration of his term of office Now, consid-
ering that this offize of Treagurer wag by the
uniform rute and action of the Municipality 88
annual one and under the authority of an snnu®
by-law, and the condition of 1} defendant’s hob
contemplated an expiration of the treasarers
term of office, it is, I think, only reasonable ¥

I ———————
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_8s3sume, that the Municipality and the Treasurer

acted upon the assumption that the term of office
expired at the end of each mubicipal year, and
at the sureties joined in the bond knowing
8uch to be the case and only for the year, as
8Worn to by the defendant. It is true, asargued
by Mr. Harrison, if the Treasurer had not been
Te-appointed, that under the 177th section of the
unicipal Act he would hold office until removed
¥ the Council. But the fact of his re-appoint-
Ment in 1863 implied at all events that his term
of office expired at the end of 1862, and his re-
&ppointment by by-law in 1864, expressly limit-
l0g his appointment to that year. At the end of
that year his term of office certainly expired,
and as he made no default but faithfully per-
formed his duty, &c., as Treasurer, up to that
Period, his sureties under the bond in question
Were discharged from all liability—if they had
Rot been discharged at the end of 1861 or 1862,
here are no words in the condition indicating
that the sureties engaged to be liable upon his
Te-appointment from time to time. The council
Wight have taken a bond continuing the liability
of the sureties upon fresh re-appointments, but
8uch an intention should expressly appear in the
ond, What was said in giving judgment in the
tagse of Mayor of Cambridge v. Dennis, E. B. &
. 659, which was the case of a treasurer’s boud,
as a strong bearing on this case. There the
tarned judges were of opinion that the sureties
id in fact look beyond the current year, but
€y were constrained to give judgment for the
Bureties. Coleridge, J., said, *‘I incline from
What generally passes on these occasions to be-
leve that the parties did not think much about
e point, but knowing that the office was annual
8ave their security for it as they found it.
Owever supposing that not to be so, we are
tlearly not at liberty to resort to such considera-
Yons in construing this instrument ; we must take
I8 words and apply the law to them. It is ad-
Ditted that, prima facie, the security would be
mited to the time for which the office was
2ppointed, and it lies on the plaintiff to displace
his—_nnd that seétns to be just. The obligor
U0ws at the time to what extent he is bound,
and may estimate the liability which will devolve
%2 him Quring the time, but he cannot know what
18bility may devolve on him at a distant time.
Uppose two different instruments in writing
ere presented to him and he were asked, will
0u be gurety for one year or for the whole life
f the officer if he continues in office, would not
zny man consider there was a great difference
®tween the two. I think therefore the pre-
SUmption is, the defendant proceeded upon the
te of things which he knew to exist, and that
83, that the officer was appointed for a year,
d wag liable to be not appointed for a second
aooT; if that was presented to the mind of the
le;et'y be would execute the bond with the know-
in 8e of his liability, unless the terms of the
o 8trument were altered, would be over at the
;:fi of the year.” And Crompton, J., said, “It
!mportant that we should judge by the rules
“ta“" and not by guess. Nothing is better
in blished than that a surety execating such an
,e‘t“}ment as_this is to be taken to be giving
wz\!nty only in respect of the existing office.
€0 there is a re-appointment he has a right to

Y the office is not the same.”

judgment on the other point raised.

On the whole I am of opinion that this bond
was only a continuing security until the expira-
tion of the Treasurer's term of office, which term
ended upon his re-appointment in 1863, and at
the furthest ended in 1864 under the by.law
limiting it to that year, and as it appears that
up to that period, and years after, the Treasurer
duly performed the duties of bis office, and the
liability of the defendant ceased under the hond.
Avd that at the time of the nomination of the
defendant and of his election he had no interest
in & contract with the corporation arising under
the bond in question, and this application must
therefore be discharged.

It is not necessary that I should give any

. I bowever
considered the question, and I arrived at the
conclusion, that as the defendant’s qualification
wa8 Dot objected to at the nomination but at the
time of the polling, when the electors could not
nominate another candidate, it would be unjust
to the electors and uureasouable under such
circumstances, to deprive them of a further
opportunity of electing & person of their choice.

The application must be discharged with costs.

COMMON LAW CHAMBERS.

—

IN THE Marrer oF Manry THERESE KINKE.
Custody of infant—Right of father.

A girl aged thirteen years and ten months, who had lived
with her aunt from infancy, was allowed, on an applica-
tion by her father for her custody, on allegations that
she was illtreated by her aunt, to elect whetber she
would remain with her aunt or go to her father.

Semble, That if the child had recently left or been taken
away from her father she would be ordered to return to
him without reference to ber own choice, at all events
up to the age of sixteen.

(Chambers, January 12, 1870.]

On the 6th December, 1869, O’ Brien, on behalf
of Thomas Kinne, the father of Mary Therese
Kinne, obtained a writ of kabeas corpus uunder
the provisions of 29 & 80 Vio. cap. 45, on the -
fiat of Mr. Justice Galt, commanding Stephen
Keever and Lucy Keever, and such other person
as might have the custody or control of the said
Mary Therese Kinne, to have her body before
the presiding judge in Chambers, &o.

The order for this writ was founded on the
following affidavit of the father of the girl who
described himself of the Town of Hopewell, in
the County of Albert, in New Brunswick :

« Mary Therese Kinne, now to the best of
my belief residing in the Township of Harwich,
in the County of Kent, of Canada, is my daugh-
ter by my late wife, Mary Kione, now deceased.
She was born in Harvey, in the County of Albert
aforesaid, on the fifth day of March, one thou-
gand eight hundred and fifty six, and for the
greater part of her life she has resided with her
aunt Lucy Keever, wife of said Stephen Keever.
Her mother died about three years ago. A

In August last I received letters from the snid
County of Kent, from persons acquainted with
said Keever, and from the information they
contained I was induced to travel from my
home in New Brunswick to Chatham in Keat
aforesaid, to look after the child, and from the
information I have received from inquiries made
since my arrival in Chatham, I have no doubg
that she is and bas been most brutaily and in-
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manly treated by her aunt aforesaid, and that
?tnis absy:ylutely necessary that I should take her
in my charge and provide for her myself at my
home in New Brunswick.

Upon my arrival in Chatham, I had interviews
with the said Keevers, and iuformed them of
my desire that the child should retarn to New
Brunswick with me. They seemed at firgt gis-
inclined to allow this, but afterwtards appeared
quite wil ing, and Mrs. Keever said ah'e had only
wanted a little delay to prepare clothing for the
girl’s departure, but th'ls appears to have heeu
only done to lull suspicion, as both the Kegyers
now absolutely refuse to give up the child, and
state that she has left them, and they go pot
know where she is, but Mrs. Keever 8aid she
could find her.”

On 17th December, Stephen Keever and Lucy
Keever, made and filed a return to the wri¢ to
the effect that they could not produce the gaid
child as commanded, as she Was not and had
not for some weeks past been in their custody or
control, This return was verified by.ﬂﬂiduvits.

An eulargement was thereupon obtained to en-
able Thomas Kinne to object to the sufficiency of
the return to the writ, ang to contradict the
truth of the facts set forth in the return, ypder
sec. 3 of 29 & 80 Vie. cap. 45.

Pendicg this examination of thg truth of the
return, and of an intended application under
gec. 2 of the same act, f:or the apprehension of
the Keevers for disobedience of ﬂ.’e writ, Mrs.
Keever appeared in Chat.nbera with the ¢hild,
alleging that since the filing of the retyrp she
bad nscertained where the child was, anq that
ghe then produced her in obedience to the writ.
The next day, Thomas Kinne, Mrs. Keever gnd
the child being in court,

O’ Brien moved for an order for the delivery
of the child to her father. He filed affigqvits
charging Mrs. Keever with neglecting the child’s
education, with severe and improper punishment
of the child: with gross acts of cruelty to her,
which were alleged specifically: that Mrs. Keever
was of such an ungovernable temper, that she
was not fit to be entrusted with the care of 8
child : that the child was of weak mind from the
effects of the ill treatment; and, from her youth,
ill treatment and fear of her aunt, was not fit
to judge for herself as to with Whom she would
prefer to remain. He contended that the fyther
was legally entitled to the custody of the ehild,
at all events as against a stranger, which, ip the
eye of the law, the aunt must be takep to be, and
that an order should be made for the delivery
of the child to the father: that the affidavits
established improper treatment of ¢he child
geunerally, and several specific acts of personal
violence . towards the child of ap outrageons
kind : that the child should not be alloweq to
choose which she would prefer going to, being of
such tender age, and not being of sufficient in-
telligence to exercise a reasonable judgment ;
and, that even if so very intelligent ag the auot
contended, such precocity itself might Lo re-
quired to be guarded against: that being under
fourteen years of age, she would in Jaw be
deemed incapable of exercising an election ;
that she was in fear and dread of hep aunt,
and would act under the influence of that fear,
and that the aunt had taught the child to gis-
Ike her father: tht it won'd he improper in

every way, and contrary to the law of nature
that a father should be deprived of his child
whom he had not abandoned snd was willing to
support, and whom he had evinced his determi-
nation to protect by coming the great distance
he had, upon hearing the reports of her ill treat-
ment by her aunt, and that it would be great
cruelty to the father to let him return home
believing that his child was il] treated, and in-
duced to dislike him,

J. B. Read, in reply, filed affidavits stating
that the child was, when about seventeen months
old, taken by its aunt, then unmarried, to bring
up, with the consent of her father and mother:
that the aunt had continued to have the care of
the child until its mother’s death: that after that
event, with the consent of the father, the child
continued to remain with the aunt: that with
the same consent and permission the child was
brought to the Province of Ontario from New
Brunswick, where all the parties resided: and
that the child had ever since remained with the
aunt.  The charges of cruelty, both general and
specific, were denied by Keever and hjs wife, and
their statements were corroborated by others. It
was also stated that the child was sent to school
and well taken care of: that there were feelings
of hestility between Mrs. Keever and the relatives

of her husband, who were said to be afraid that®

Keever, who wae well off, would leave his pro-
perty to the child: that the child’s father had
no house of his own but boarded out, and that

the future welfare of the child rquired that she

should remain with her aunt.

He urged that in addition to the evidence in
the affidavits, that the very appearance of the
child refuted the charges of neglect of her bodily
wants or mental culture: that the child was
resolved not to go with her father, bat to remain
with her aunt: that if the Judge was satisfied
that the case was met on the affidavits, the
father could not complain, as he had suffered
the child to grow up from infancy with the aunt,
who had all the care and trouble of training and
providing for her, and was attached to her: that
in law the father was not legally entitled to the
custody of the child under the circumstances :
that all the court or a Jjudge could do would be
to order that the child should be removed from
any restraint on the part of her aunt, and be
given to understand that she was free to go with
whom she pleased, without fear of the conse-
quences: that if she preferred to go with the
father she should be allowed to g0 with him, if
with the auat, then to go with her.

The following cases were cited : Rez v. Smith,
2 Stravge, 982; Rez v. Greenhill, 4 A. & E. 624;
Rex. v. Isley, 6 A. & E. 441 ; Reg. v. Smith, 22
L.J.Q B. 116; £2 parte Barford, 3 L. T. N, S.
467; Reg. v. Howes, 17 Jur. N. 8. 22.

The case was argued before the Chief Justice
of the Common Pleas and Mr. Justice Gwyune,
who examined the child for some time apart from
her father and auat, to ascertain the degree of
intelligence she had attained, and explained to
her fully that she was free from al restraint of
her aunt, and was then under thejr protection.

Judgment was thereupon given by

Hagarry, C. J., C. P.—We have carefully ex-
amined this child and explained to her her posi®

tion. We have also read with much cnre th®
2 lavits filed on hnth sides, Wae think that the
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father, upon hearing the reports of the alleged
Cruelty, acted very properly in making this ap-
Plication, and did what we should expect a parent
to do in such a case, but we do not think he can
succeed in bis present contention.

The affidavits are certainly conflicting, but
there is a very satisfactory denial, well support-
ed, of the alleged cruelty of the aunt; and the
circamstances connected therewith are somewhat
unusua!, because it is seldom that parties are so
fortunate as to be able to procure such strong
corroboratory evidence in denial of such specific
charges as is now produced. We consider the
charge of want of intelligence of the child not in
Boy way supported; her manners and answers
establish to our satisfaction that the child is a
Peculiarly intelligent one, and fully understands
her position.

. The only order we can make is, that the child
i8 free to go with whom she chooses. It is per-
haps only natural that having lived nearly all
her life with her aunt and not knowing her
father, she will, if the latter has treated her
well, prefer to remain with her aunt than go
Wwith ber father; and it is important to be re-
membered that the aunt and her husband have,
since the child was an infint, taken care of her
and provided for her, at their own expense, and
the father has not, until now, made any effort
to get the child 'to retarn to him, and bas paid
no part of the expense of maintaining her. If
8he has not been well treated she has now an
opportunity of leaving her auut and going to
er father and other relatives in New Bruoswick.

We should regard the case very differently if
this girl bad recently left or been taken away
from her father. In such a case the law ap-
Parently orders her to return to her father,
Without reference to her own choice, at all
events until she attain the age of sixteen.

The case of Reg. v. Howes, ante, cited by Mr.

"Brien, is very strong as to the general rule.
Our Statute, Con Stat. Can. ch. 91, sec. 26, sup-
Ports that general view.

We decide this case on its particular circum-
Btances without infringing, as we believe, on the
Principles laid down in Reg. v. Ilowes.

Upon the child electing with whom she will
80, the disappoiated party must be carefal not

0 regort to any inproper means to deprive the
Other of the child.

The learned Chief Justice then told the child

at she might go away either with her father
or her aunt, avd she at once with apparent

Willingness went to the latter.
|

CORRESPONDENCE.
——
Division Court—Defended Hearing Fee.
To THE EpiTors oF TaE LocAL CourTs GAZETTE.

. GexrLEMEN,—Your opinion on the follow-
I0g question will much oblige me and many
Other Division Court Clerks: —

Where a defendant gives notice of defence,
Ut does mot appear nor defend the suit at
the trial, should a defended hearing fee be
charged?  Your obedient servant,

A. J. PETERSON,

[A defended hearing should in such case be
charged. The defendant by giving notice that
he disputed the demand enters a defence to
the whole or part according to the terms of
his notice. 'The case when taken up by the
Judge cannot be said to be an undefended
one, for the best possible reason that there is
the defendant’s statement to the contrary.
The position of the case is somewhat analo-
gous to a defended issue in the Superior
Courts, aithough, as in the Division Courts,
the defence raised by the plea is not always
intended to be supported by evidence, but in
many cases is merely for time.—Eps, L. C. G.]

Bailiffs Fees—Mileage— Arrest.
To THE Eprrors or THE LocarL Courts GAzZETTE.
GENTLEMEN—There are differences of opinion
amongst the bailiffs and clerks of the County
as to the construction to put on bailiff’s
fees in going to arrest under warrant from
Division Court. The tariff says, mileage to
arrest delinquent under warrant, 10cts. per
mile, but for carrying delinquent to prison,
20cts. per mile—if the case is settled of course
the bailiff gets but 10cts. per mile; but if he
has {0 carry to prison is he allowed 10cts. in
going to arrest, also 20cts. per mile from where
the arrest is wade, to prison? If not, there
would be a great injustice to bailiffs in many
instances. Suppose a man lived 10 miles from
Stratford; the bailiff goes to arrest, and on
getting there finds defendant had left, and the
bailiff finds him say 10 miles away from there,
but still within six miles from the gaol,—the
bailiff would have travelled 20 miles to make
arrest, but would be only entitled to 6 miles
in bringing to gaol, so that he would have
$1 20 for 26 miles travel.
By answering the above you will confer a
favor upon  Yours, &c.,
THos. TosIN,
Bailiff No. 1, Perth.
[The item in the schedule of bailiff’s fees is
quite clear on the point. The officer is allowed
10cts. per mile till he arrests the delinquent.
‘After the arrest is made, then Jor bringing
him to prison 20cts. per mile. Thus if a party
is arrested at his residence, say 10 miles off
and is brougf)t from there to gaol 10 wiles, the
fees would be $3 00. In the case put by our
Correspondent, the bailiff is entitled to mileage
to arrest delinquent: Ten miles, $1; Carrying
delinquent to prison, &c., six miles, $1 20
total, $2 20. If the case stated has actually
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occured, we recommend an appeal to the Coun-
ty Judge, whose duty it would be at once to get
the matter right.—Eps. L. C. G.]

Foreign Summonses— Collection of Fecs,
To tae Eprrors or ta® Looar Courty Gazgrre.

GENTLEMEN,— During my experience as a
Division Court clerk, I have found a serious
difficulty in one particular branch of the prac-
tice, and if other officers have not experienced
the same trouble, then I can only say that I
am the exception; as I have never geen any
complaints published on the matter, perhaps
the evil does not exist generally; but I ghall,
notwithstanding, tell my experience, and how
I propose to remedy the evil, whether it meets
with general favor or not. If my discovery is
valuable after a fair test, then I shall have j¢ pa-
tented and endeavour to get a reward for my co-
gitations; if it will not work, then I raust Joose
my labour, and let the idea be forgotten as
impracticable and no good. I will commence
my grievances without further comment,

In the course of my practice, I have haq oc-
casion to receive a great many foreign sum-
monses from all parts of the country for ger-
vice. I get those papers from the Post Office,
enter them in full in foreign procedure book,
give them to my bailiff, who serves the copy
and makes his return; I swear him, fil] up the
jurat, pay him one, two or three dollars, and
mail the original summons back to the clerk
that sent it to me, with a bill of the costs, with
the remark ‘‘please remit,” for all this [ only
getabout forty-five or fifty cents; the principal
cost on foreign service is the bailiff”s feeg for
service. Ihave found that onan average, about
two-thirds of the clerks will probably remit
me my costs, the other third are perfectly in-
different, will stand any amount of dunning,
and will not even reply to let me know that they
are living. Finally, I become disgusted, and
give it up aslost. I got so disgusted g few
years ago with those delinquents, that I resol-
ved not to give my bailiffs any other foreign
summonses until I got'all the costs to coyer
first. Not long after forming this resolution,
I received a"foreign summons for service with-
out any ‘needful ” accompanying it. T at
once wrote back to the clerk, delling him. of
my change of sentiment; I soon receiveqd an
elaborate report of four or five pages, calling
me anything but a decent fellow, saying that

during all his long experience as clerk, he had
not been treated as I had treated him, This |

frightened me, and I at once gave up my idea
of demanding costs in advance, thinking that
if T stuck to that idea long, T should have to
fight a duel or leave the country. I now find
quite a large sum due me in this way distri-
buted all over the country, and T should very
much like to know how to get my pay. I
suppose I might write to the judges of the
various counties about it, but who wants to
bother a judge about two or three dollars.
These officials have now twice the work to do
for their pay ; every session of the Legislature
imposes new duties upon them without an in-
crease of pay—anybody who would trouble a
county judge under these circumstances, must
be a heartless wretch. Now for the remedy—
I propose that after a clerk has been dunned,
say six times, by registered letters, and refuses
to take notice of it, that his name be sent to
the Local Courts Qazette, and at the end of

the year have all the names published in one -

list; these lists can be cut out and posted up
in each Division Court office, 50 that each clerk
can see at a glance “whois who,” and then
they will have a list and know who to demand
a deposit from, that innocent clerks may not

be punished for the guilty. It is very trouble-’

some to have to exact the full fee in advance,
because the amount required cannot be arrived
at till the work is done. This is my cure for
the evil; what do your readers think of it.
CLERK OF THE 6TH Divisiox Courr,
County of Norfolk.

[We insert with pleasure the above letter.
The plan suggested to shame delinquent offi-
cers is worthy of consideration. We have
ourselves serious thoughts of publishing at
length the names of the many subscribers to
Law Journal and Local Courts Gazette who
are in arrears, and shewing the amount of in-
debtedness,

The publishers of the Las Times, one of the
best regulated legal periodicals in England,
give to the editor for publication and remark,
the names of subscribers long in arrear, and
who disregard the ordinary method of qun-
ning, and the same plan might well answer in
Canada.—Eps. L. C. G.]

———

TO CORRESPONDENTS.

e

Orro Krorz.—Your letter discussing the question of
what fees clerks of the peace are entitleq to on attending
at adjourned sessions is received, but too late for us t0

find room for it in this number, Tt will, however, appes®
in next issue,

[ 4




