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Cm* OF MOXTRKAL v. WATT * STOTT. P.C.

Judicial Committee of the Privy Council, Vixcount Itahlanr, iiseount Cave,
Lord Dunedin, Lord Parmoor and Lord PhiUimore. Auyuxt V>jJ.

Municipal corporations ($ II G—23(5)—Construction ok sewer—De
fects—Negligent connection with cellar—Fni'scal flow of 
water—Flooding of cellar—Damages—Liability— Vis major.

A rainstorm which is extraordinary but not unprecedented, nor of 
such violence that it could not reasonably have been anticipated, does 
not constitute vis major and a municipality in (Quebec is liable under 
the Quebec* Civil Code, arts. 1053, 10.14, for damages < aused by the 
sewer on the street overflowing and flooding plaintiff‘s cellar, such 
flooding being caused by improper connections, and failure to put in 
proper automatic closing and opening valves and to the inability of the 
sewer to carry off the unusual flow of water.

Failure on the part of the plaintiff to put in a resisting valve on the 
entrance drain to the* building was negligence contributing to the 
accident which under Quebec law justified the Court in apportioning 
the damage.

f (Jar her Pail nay, Liyht, Heal and Power Co. v. Vandry, 52 D.L.H.
13(5, | 1512(11 A.C. (5(52, 2(5 lîev. Leg. 214, explained and applied : liait 
rf- Seolt v. City of Montreal (1V20), 58 D.L.R. 113, till Can. S.C.If. 52 5, 
affirmed.]

Aitk.Mj by defendant from the judgment of the Supreme 
Court of Canada (1920), f>8 D.L.R. 1 Id, GO Can. S.C.U. 520, in 
an action for damages caused by defendant’s sewer overflowing 
and flooding plant iff’s cellar. Affirmed.

The judgment of the Board was delivered by
Lord Dunedin :—The City of Montreal by its charter was em

powered to construct and did construct a sewerage system. One 
of its sewers ran along Commissioners St., on which the premises 
of the respondents are situated. These premises have a cellar, 
from the floor of which a drain is laid which connects with the 
sewer in the said street. Before its junction with this sewer there 
is laid into it another drain which serves to carry away the water 
from the roof of the respondents’ premises, the water therefrom 
being collected in the ordinary way by runnel Is or gutters which 
have perpendicular pipes laid into the drain. These connections 
were made with the sanction and approval of the city authorities.

On the night of July 29 and the early morning of July 30,
1917, a very heavy rain storm occurred in the city; in conse
quence thereof, the sewer in Commissioners St. became full and 
was unable to carry away all the rainwater brought to it from 
various sources. The result was that the respondents’ cellar 
was flooded to a depth of about 2 feet and some goods stored 
therein were damaged.

The present action was raised by the respondents against the 
appellants—the city of Montreal—to recover the value of the
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damage so suffered. The action was tried by Weir, .1. without 
a jury. It was tried simultaneously with another action raised 
in respect of the Hooding of the same cellar in March. 1917. 
That action is, however, not the subject of this appeal. The 
Judge found, in fact, that the sewer had become full during 
the storm and that in consequence the water in the sewer had re
gurgitated and Hooded the cellar, lie then in law found the city 
liable and rested the liability on three grounds :—( 1 ) lie held 
that the sewer as constructed was insufficient to cope with such 
rain storms as might well he expected. (2) He held that the 
city, having power to place automatic valves at the junction of 
the premises drained with the sewer, which valves would have 
prevented regurgitation from the sewer, had failed to do so. 
(8) lie found that they had failed to put in operation a pumping 
station which would have relieved the pressure in the sewer.

On appeal to the King’s Bench (1919), 29 Que. K.B. 888, 
that Court, while affirming the conclusion in fact that the Hood
ing was caused by regurgitation from tin* sewer, belt! that the 
storm in question was so exceptional as to amount to a cas for
tuit or force nuijcuir and that that circumstance destroyed all 
the grounds of liability above specified.

Neither the trial Judge nor the Judges of the King’s Bench 
made any allusion to art. 1054 of the Code. It is right, how
ever, to point out that both judgments were pronounced before 
the ease of the (Quebec Un il ira.»/, Light, Heat ami Power Co. v. 
V a miry, «r>2 D.L.R. 186, |1920| A.C. 662, 26 Rev. Leg. 244, had 
been decided by this Board. Appeal was then taken to the 
Supreme Court of Canada. That Court, by a majority of 4 
to 1, held that the rainfall was not so exceptional as to con
stitute a cas fortuit or force majeure, 58 D.L.R. 118, 60 Can. 
K.C.R. 528. Inasmuch, however, as they considered that the 
plaint ill's might themselves have avoided some of the damage 
by installing a block valve at the entrance to the cellars, they 
halved the damage found due by the trial Judge. From that 
judgment, appeal has been taken by the city to the King in 
Council.

Mignault, J., with whom Anglin, J. agreed (58 D.L.R. 128 
ct scq.), expressed the view that the liability of the city de
pended upon art. 1054 of the Code inasmuch as the damage, in 
his view, was caused by a thing, to wit. the sewer, which was 
under the control of the appellants. In so holding, their Lord- 
ships think that he was clearly right. The fact that liability de
pends upon the words of the (’ode renders quite inappropriate 
many of the cases which were cited to their Lordships decided 
under other systems of law, such as e.g., Bhjth v. Birmingham
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Waterworks Co. (1856), 11 Exeli. 781, 156 E.R. 1047. 25 L.J. 
(Ex.) 212. In systems not regulated by the Code or by legisla
tion or deeision equivalent to the Code, there can he no liability 
without proof of fault or negligenee; mere ownership or control 
cannot be enough to infer liability. Fault or negligence con
sists in the breach of a duty and what that duty is will vary 
according to circumstances. Reference may be made to what 
was said in the judgment of the Board in the ease of the 
Dominion Saturai (las Co., Ltd. v. Collins < Z al, | 1909] A. C. 
640, 79 L.J. (P.C.) Id, 25 Times LE. NM. loi L.T. 559. The 
.Judge (58 D.L.R. at p. 127 > then cited the judgment of tli - 
Board in the Vaudra ease, 52 D.L.R. at pp. 145, 144, and par
ticularly that passage in which it was said that the first para
graph of art. 1054:—

“does not, in the case of damage caused by things which a 
person has under his care, raise a mere presumption of fault, 
which the defendant may rebut by proving affirmatively that he 
was guilty of no faute. It establishes a liability, unless in cases 
where the exculpatory paragraph applies the defendant brings 
himself within its terms. There is a difference, slight in fact 
hut clear iu law, between a rebuttable presumption of fault 
and a liability defeasible by proof of inability to prevent the 
damage.”

Mignault, .1., goes on to state a view which their Lordships 
think is clearly erroneous as regards the considerations which 
moved the Board to give the opinion they did in the said ease 
and which, in order to prevent misapprehension in subsequent 
eases, their Lordships think it their duty to correct. The «Judge 
says as follows (58 D.L.R. at p. 127) :—

“Their Lordships also hold that by the ‘exculpatory para
graph,’ the penultimate paragraph of art. 1054 *tlie re
sponsibility attaches in the above cases only when the person 
subject to it fails to establish that he was unable to prevent the 
act which has caused the damage,’ applies to the first paragraph 
of the article as well as to the four next succeeding paragraphs 
concerning the vicarious liability of fathers and mothers, tutors, 
curators, school masters and artisans. This is an absolutely new 
construction, and in adopting it preference was given to the 
French version of art. 1054 without apparently considering 
the rule of construction laid down by art. 2615 that when
a difference exists between the English and French texts of any 
article of the (’ode, ‘that version shall prevail which is most 
consistent with the provisions of the existing laws on which the 
article is founded.’ Hitherto it had always been considered that 
the ‘exculpatory paragraph’ of art. 1054 referred merely

p.c.

W » IT
& S< hi r.

I .uni 
himcilm.



4 Dominion Law Reports. [69 D.L.R.

P.c.

Montreal.

& Scott.

Lord
ImiH'din.

to tlie specific cases mentioned in the four preceding paragraphs, 
this being more consistent with the provisions of the existing 
laws (see Pothier, Obligations, Hugnet ed. no. 121).”

It must lie noticed, as will he clearly seen by a perusal of the 
judgment in the Vandry case, that there had been a sharply 
marked divergence of opinion among the Judges in Canada as 
to the interpretation of art. 10.14 and that that divergence of 
opinion had been clearly expressed in the conflicting opinions de
livered in Shawinifjan Carbide Co. v. Doucet (1000), 42 Can. 
S.C.R. 281. Their Lordships had, in Yamlry’s case, to decide in 
favour of one view or the other and they did not disguise from 
themselves either that the question was one of nicety, as in
deed was shewn by the division of opinion above mentioned, or 
that when one view had been taken criticism might yet remain 
based on various expressions in the section concerned. Now in 
tin's divergence of opinion it was not permissible to treat the 
scope and ambit of the exculpatory paragraph as a question 
separate in itself. Yet to do so is what Mignault, .1, (18 D.L.K. 
at p. 127) infers when he says “They also hold, etc.” That 
the exculpatory paragraph should apply to things is indeed a 
necessary corollary to what had already been said when the lia
bility imposed is described as a liability defeasible by proof of 
inability to prevent the damage. Furthermore, their Lord- 
ships consider that the Judge was completely in error when he 
supposed that the result arrived at was reached by preferring 
the French version to the English without adverting to the rule 
of construction laid down by art. 2611. In the first place, as 
already stated, the paragraph had to be considered not in the 
isolation of its own expression but as part of the whole scheme 
of the section. Hut further this was not a case where art. 2611 
could come in. What is the meaning of the expression “differ
ence between the French and English texts” ? Obviously not 
that one is in French and the other in English, because then 
there would be a difference in every article. It must mean, 
therefore, that the plain meaning of tin* French words is one 
thing and that of the English another. Hut when the words in 
either language are capable of two meanings, it is perfectly 
legitimate to look at the other language to throw a light on the 
construction of the first. Now the English word “cases” does 
not necessarily mean “special cases,” so as to be only applicable 
to the four paragraphs dealing with specified cases, but it is 
also quite apt to include all the instances general and special 
which the article so far contains. It is, therefore, quite legiti
mate to turn to the French and to say that “ci-dessus” seems to 
indicate that it had applied to all that had preceded it in the
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article. Their Lordships, therefore, think it better to repeat 
emphatically that the exculpatory paragraph applies to the first 
paragraph as well as to the 2nd, 3rd, 4th and 5th, and that that 
is a necessary part of the interpretation given to the article in 
Vandry’s case (52 D.L.R. 136). it is indeed obvious that if 
this was not so then the first paragraph would, as regards the 
damage done by things, impose a most onerous liability on those 
who had those things under their control. The only addition 
to the views expressed in Yandry's case, which was not necessary 
there hut is necessary here, is that in their Lordships* view “un
able to prevent the damage complained of” means unable by 
reasonable means. It does not denote an absolute inability. If, 
therefore, the storm in question could be described as a cas 
fortuit or force majeure, and if the appellants had shewn that 
they had constructed the sewer of a size sufficient to meet all 
reasonable expectations there would, in their Lordships’ view, 
have been a case where the exculpatory paragraph would have 
applied.

This brings them to a consideration of the facts, and here they 
agree with the trial Judge and with the majority of the Supreme 
Court (58 D.L.R. 113). They think that the duty of the de
fendants was to construct sewers which were sufficient to cope 
with the amount of water which might he expected from time 
to time in the course of years. As was pointed out in the case of 
(Ireat Western It. Co. of Canada v. Braid (1863), 1 Moo. 1\C. 
(X.S.) 101 at p. 121, 15 E.R. 040, by Lord Chelmsford, the 
works must he constructed “in such a manner as to be capable 
of resisting all the violence of weather which, in the climate of 
Canada [ by which he obviously means that part of Canada] 
might be expected, though perhaps rarely, to occur,” and the 
same view was taken by nearly all the learned Lords in (,'ory. of 
(ireenock v. Caledonian It. Co., [1917] A.C. 556. Judged by 
this standard, it is evident that at least on two occasions before 
and one after the storm in question there was a rainfall of at 
least as great intensity. So far, therefore, the appellants have 
not made good the exculpatory paragraph. There might have 
been another way of avoiding the damage, viz., by the insertion 
of stop valves at the junction of the sewer to the drain. This the 
appellants did not do, so here again they fail.

Their Lordships agree with the majority of the Court in con
sidering that the damage was done by the sewer which was 
obviously under the control of the appellants. It was indeed 
argued that the water which did the actual flooding was water 
from the respondents’ own roof and not water regurgitated 
from the sewer. It is practically impossible to say how much of
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Alta. the water in the cellar was water of the one class or the other, 
hut as Mignault, J. (58 D.L.R. at p. 123 et set/.) says, it matters 
little, for if the sewer had been running free, the water from the 
roof would have got away and could not have regurgitated along 
the connection drain.

It only remains to he considered, although the point was 
scarcely argued before their Lordships, whether the Supreme 
Court (58 D.L.R. 113) was right in apportioning the damage 
caused by the failure of the respondents to adopt the precaution 
of putting a resisting valve on the entrance drain to the building. 
Their Lordships think that they were. As was admitted in 
('.I'M. Vo. v. Frechette, 22 D.L.R. 356, |1915J A.C. 871, 18 
C.K.C. 251, 24 Que. K.K. 459, the law of Lower Canada, unlike 
the law of England, enjoins apportionment of the damage where 
there has been a negligence of the plaintiff contributing to the 
accident. Their Lordships agree that the doctrine is applicable 
to modify a liability established by art. 11154 of the Code.

Their Lordships will, therefore, humbly advise His Majesty 
to dismiss the appeal with costs.

Appeal dismissed.

OMANI) v< ALBKKTA MILLING Co.

Alberta Supreme Court Appellate Division, Stuart, Deck ami Clarke, JJ.A.
October 13, V.H39,

Evidence ($ IX’ I)—405)—Contract for sals and purchase of floi r— 
Knowledge of seller or i*i rcmaser's intention to ship to 
England—Implied conditions of contract—Payment by pur 
CHASER OF CLAIMS OF WllKAT EXPORT Co. & CANADIAN WllEAT 
Board, for inferior quality and short weight—Right to re
cover FROM SELLER—ADMISSIBILITY OF GOVERNMENT RECORDS, AS 
TO QUALITY AND QUANTITY.

Where in » contract between a miller and a grain exporter for the 
sale ami purchase of flour the evidence shews that the miller knew 
that the Hour was being purchased for export to England, and the 
correspondence shews that it was an implied term of the contract that 
the seller would repay to the purchaser whatever claims he was com
pelled to pay to the Wheat Export Co. and the Canadian Wheat Board 
for inferior quality, moisture claims, and short weight claims, and the 
purchaser is compelled to pay such claims, he is entitled to recover the 
amount so paid from the seller, ami the Government inspection reports 
are admissible in evidence to enable the superintendent of the Flour 
Inspection Department under whose supervision they were made to 
refresh his memory as a witness, in regard to the quality and quantity 
of the goods sold, and to establish the plaintiff's claim.

Appeal by plaintiff from the trial judgment dismissing bis 
action to recover damages alleged to have been suffered by him 
by reason of certain shipments of Hour sold to him by the de
fendant being of inferior quality. Reversed.
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The facts of the vast1 are fully set out in the judgments fol
lowing.

Frank Ford, lx.<\. and S. II. Smith, for appellant.
S. IV. Field, K.(\, for respondent.
Stuart, J.A.:—I would allow this appeal with costs and 

direct judgment to be entered for the amount of the plaintiff’s 
claim and costs.

In my opinion, the records were, under a proper exeeption to 
the hearsay rule, admissible in evidence as proof of the facts 
stated therein.

There is first the necessity principle. No one but the officials 
at Montreal who were testing Hour regularly for the Canadian 
or British Government could possibly give any evidence on the 
points involved. Those officials did such an enormous amount 
of testing that they could not possibly remember the result of 
the test in each individual case. It is really absurd even to talk 
about their memory being refreshed. Everyone knows perfectly 
well that it could not be. So that the necessity arises not merely 
from death (as it did in licid’s case) or from absence( as in 
(Srant*8 case) but from the sheer impossibility of memory even 
in the case of the witnesses produced, viz., Shutt and Klavelle.

Then there is the circumstantial guarantee of trust worthiness 
arising from (1) complete disinterestedness, (2) duty to test. 
(3) duty to record the test at the time, this duty being to superior 
authorities who would be liable to punish or reprimand for 
failure to perform it.

The whole subject is fully discussed in Wigmore on Evidence, 
Can. ed., vol. 2,paras. 1420 and 1.121-1532, and I think the prin
ciples there suggested as sound should be so treated and adopted 
by the Court.

Of course it may be suggested that the plaintiff should have 
had his own special expert to do his testing so that there could 
be an individual memory of the result, but I think that the de
fendant company must be held to have impliedly agreed, in view 
of all the correspondence, to abide by the result of the Govern
ment tests and Government records. This last ground alone 
must support the evidence as to weights because no witness gave 
any evidence at all as to these. But I think in all the circum
stances it should be considered sufficient.

Beck, J.A.:—This is an appeal from the judgment of Twee- 
die, J. at the trial in which he dismissed the plaintiff’s action 
with costs.

The plaintiff's action is for damages alleged to have been suf
fered by him by reason of certain shipments of flour sold to him 
by the defendant being of inferior quality, containing excess
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moisture, and being short in weight and thereby not complying 
with the conditions and warranties contained in the contracts of 
sale between the plaintiff and the defendant.

In the alternative the plaintiff alleges that the defendant ac
cepted and agreed to be bound by the findings of the Wheat Ex
port Co. and the Canadian Wheat Board as to quality, weight 
and moisture content of the flour, and as to the difference in 
value between the flour agreed to be supplied by the defendant 
and the flour which was supplied by the defendant, and in the 
further alternative alleges that the defendant is estopped from 
denying that there were such defects and that the value of the 
flour supplied was $3,457.92 less than the flour agreed to be 
supplied.

The plaintiff is a flour and grain dealer in Toronto and the de
fendant operates a flour mill in Edmonton. During the war 
and after the armistice the plaintiff was engaged in exporting 
flour, and exported many thousands of barrels through the 
medium of the Wheat Export Co., and later the Canadian Wheat 
Board. The Wheat Export Co. was apparently the agent of the 
British War Office.

During the time the plaintiff was purchasing flour from the 
defendant, there was no other avenue for the sale of export 
flour than through the Wheat Export Co. and the Canadian 
Wheat Board. 1 copy as a sample the second contract made 
between the parties.

“Toronto, Nov. 22nd, 1918.
Messrs. Alberta Milling Co.,

Dear Sir: 1 have this day purchased from 
Quantity: 4,200—140 lb. bags. Goods: Government Standard 
74% extraction Manitoba Flour in my bags branded ‘Breadal- 
bane. ’ Shipment : December from the mill. Price : Ten twenty-five 
($10.25) per bhl. f.o.h. West St. John, all rail basis. Payment: 
Sight draft with documents attached. Conditions: Moisture con
tent not to exceed 13%%. Remarks : Kindly put 139 lbs. of flour 
into each bag, making each bag weigh 140 lbs. gross, and bill me 
for exact quantity of flour used. Please see that bags weigh 140 
lbs. to avoid claims for s/weight.

W. C. Omand.”
Upon shipments arriving at seaboard, samples were taken im

mediately from the cars by the inspectors of the Wheat Export 
Co. and later the Canadian Wheat Board, and tested for quality ; 
other samples were sent to Dr. Kliutt, at Ottawa, for moisture 
test, and a number of bags from each car were weighed. These 
tests determined whether the flour was equal to the Govern
ment standard, whether it contained more than 13%% moisture,
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and whether the hags were the proper weight, and from the tests 
was determined the difference in value between the flour shipped 
and the proper amount of (jovernment standard flour containing 
VSYs'/o moisture. The shippers were obliged to pay this differ
ence in value and in the present case the plaintiff has paid the 
Wheat Export Co. and the Canadian Wheat Board $.‘1.47.1.86 for 
quality claims, moisture claims and short weight claims in re
spect of flour which lie purchased from the defendant.

It is contended on behalf of the plaintiff and it seems clear 
from the correspondence that the defendant was aware that the 
flour sold by it to the plaintiff was for export and that it was 
to be exported through the (Jovernment mediums, the Wheat Ex
port Co. and the Canadian Wheat Hoard. For instance, the first 
letter from the plaintiff to the defendant is as follows:— 
“Messrs. Alberta Milling Co.

Dear Sirs: 1 am indebted to Messrs. Hemis Bro. Hag Co., Win
nipeg, for your name as being probably interested in export busi
ness for the Government. 1 have been working this business with 
the Government for some considerable time now, and find that 
we can use all the Straight Run Manitoba Flour that we can 
secure. The grade 1 want is simply a Straight Run Manitoba 
Flour with about 2% Keddog taken out, and I can pay $10.10 
I'.o.b. seaboard in my bags, for any quantity you can sell for ship
ment within the next 30 days.

Although we are not allowed to buy beyond 30 days’ ship
ment at one time, 1 will be in the market the whole season, as 
long as you have flour to ship, and I do not anticipate that there 
will be any change in the price unless feed prices should change.

My terms are Sight Draft with Bill of Lading attached for 
full amount of invoice.

As 1 have contracts for bags with the various companies in 
Winnipeg. I can have them shipped out right away, immediately 
I hear from you either by wire or letters. Yours truly,

W. C. Omand.”
There were 10 contracts between the plaintiff and the de

fendant. By each of the first 7 contracts the defendant agreed 
to supply 74% Extraction Government Standard Manitoba 
Flour, moisture content not to exceed 13%% and to put 139 

in each bag, making each bag weigh 140 pounds. On all 
of these 7 contracts, except the first, a note was put by the plain
tiff: “Please see that bags weigh 140 lbs. to avoid claims for 
short weight.” The first contract is dated October 30, 1918, 
and the seventh May 17, 1919. The seventh contract is ad
dressed to Messrs. Campbell & Ottewell, but was taken over by the 
defendant.
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The eighth, ninth and tenth contract* are dated respectively 
October 7, lîilîl, October 2d, 1919, ami November 7, 1919. By 
them the defendant agreed to supply Government Standard 
Manitoba Flour, moisture content not to exceed 13%»%, and 
under each of them the defendant was to place 139 pounds in 
each bag, making each bag weigh 140 pounds gross. On each 
of tlivsc contracts also a note was added asking that the de
fendant “see that bags weigh 140 lbs. to avoid claims for short 
weight.”

All shipments by the defendant were to be f.o.b. seaboard. 
The cars of Hour were paid for by the iff while they were
in transit across the continent, for the reason that it was a term 
of the plaintiff's contracts with the Wheat Export Co. and the 
Wheat Board that they were to get the bills of lading as soon 
after the cars were rolling as they could.

When shipments of flour had been inspected at seaboard and 
the deficiency in value determined as against the Government 
standard, notification of the results of the test and the deficiency 
in value was sent to the dealer who had shipped to the Wheat 
Export Co. or the Wheat Board, who was in the present case the 
plaintiff. On February 11, 1919, the plaintiff received the first 
report on flour shipped under his contracts with the defendant. 
On that date he wrote the defendant as follows :

“Toronto, Feb. 11, 1919.
Messrs. Alberta Milling Co. Ltd.

Dear Sirs: I have to-day received inspection report for ears 
552530 and 68324 shipped by you. You will notice from the 
reports that the quality of the flour is given as below standard, 
but so far they have not made any claim for inferior quality. 
They will, however, claim for excessive moisture and also for 
short weight, but 1 will not be able to send you claims for these 
until we receive their final adjustment. Yours truly,

W. C. Omand.”
A large number of reports are in as exhibits. They are on 

a printed form headed “Flour Inspection Reports” and hav
ing at the foot either the printed names “Wheat Export Co. 
Ltd. Flour Dept.,” or “The Canadian Wheat Board,” or the 
written name “W. A. Flavelle” who was the Government In
spector.

The inference is that it was one of these reports, or a copy, 
which was enclosed to the defendant in the letter of February 
11, 1919.

From February 11, 1919, to August 17. 1920, the plaintiff sent 
some 40 similar letters to the defendant with regard to other 
cars, promptly upon receiving advice from the Wheat Export

■ÉL .
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Co. and the Canadian Wheat Board. He also advised the dé
tendant when there was no complaint in respect of a ear. The 
defendant replied to the letters notifying it of the defects in the 
Hour in some few cases.

On February 22. 1919, the defendant wrote that “last year 
we shipped over 40.090 bids, and did not have any complaint 
along this line (i.e. as to the moisture content), possibly they 
were not as exacting as they are this year. ” To that the plain
tiff replied on February 27. 1919 : “..........you are right, they
are more exacting now than they were in connection with 
moisture.”

Incidentally counsel for the plaintiff points out that tin- 
reason it was important to keep the moisture content down to 
19.5 was that it was shipped to Great Britain where it might la- 
stored for ti months or a year, and it might be shipped to warmer 
climates where it would la- apt to spoil if the moisture content 
exceeded 19.5 and that one shipment from Vancouver to Hawaii 
was lost in that way.

In three letters the defendant said something which, it is 
suggested, might be construed as a denial of liability for the de
fects found by tin* inspectors at. seaboard. In the letter of April 
12. 1919, it wrote that “for ourselves we feel that seeing there 
was nothing stated in any order as to what it should test, we 
do not feel that we have any obligation resting upon us along 
this line.” That, however, was a denial based upon what was 
contrary to the fact for, as the plaintiff pointed out in his letter 
of April, 1919, the Hour bought was to be Government standard 
Manitoba Hour to contain 19* o',. Samples of Government 
standard Manitoba flour were received by the defendant several 
times and samples could have been obtained at any time on re
quest.

By letter dated July 14, 1919, the defendant said that it was 
unable to make the allowances asked for on 2 cars. Long after 
the last shipment had been made and after reports had been re
ceived on practically all the cars shipped, the defendant wrote on 
June 2. 1920: “Yours of the 28th ult. to hand re draft. We 
arc in the habit of paying our debts but we do not consider we 
owe this. Our Hour was milled and shipped according to agree
ments and we are not responsible for long delays at seaboard 
where it can absorb moisture.”

It is contended by counsel for the plaintiff that the facts that 
the Wheat Export Vo. and the Canadian Wheat Board were tin- 
only avenues through which wheat could be exported, that tin- 
defendant was aware that the plaintiff was buying for export 
and had expressly stated that he intended to export through
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those channels, that the flour was shipped f.o.b. seaboard and that 
the inspection reports and debit slips were forwarded to the de
fendant from time to time and practically admitted as being 
correct in the correspondence, all go to shew that it was an im
plied term of the contracts that the defendant would pay what
ever claims the plaintiff would be compelled to pay, and would 
accept the findings of the Wheat Export Co. and the Canadian 
Wheat Hoard, as they would have had to do had they sold direct.

Mr. Flavelle was called as a witness and gave viva voce evi
dence before the trial Judge.

Flavelle was, during the war and afterwards, flour inspector 
for the Wheat Board, the Wheat Export Co. and originally for 
the Canadian Government acting for the British Government, 
lie was superintendent of the Flour Inspection Department. He 
so acted from early in 1919 to June, 1920. 11c has had JO years’ 
experience in the flour mill business, handling flour and milling 
it. lie explained at length the method adopted by the authorities 
under which he was employed. His evidence is too extensive 
to set out or even to epitomise. The trial Judge refused to per
mit Flavelle to refresh his memory by the inspection reports or 
to accept the reports as evidence of the truth of their contents, 
although the witness was prepared to say that from his 
knowledge of the system under which the reports came into ex
istence—and his knowledge was complete—the reports were 
correct.

It was admitted by counsel for the defendant company that 
Flavelle if he had been allowed “to refresh his memory” by 
reference to the reports, etc., would have answered in accord
ance with the information they contain.

In my opinion there are in this case three separate and dis
tinct grounds upon which the trial Judge ought to have received 
the inspection reports, etc.

(1) Because, taking all the surrounding circumstances it was 
quite plain to the defendant company from the very commence
ment of the business that the flour was being sold to the Govern
ment and had to come up to the Government standard and there 
was the necessary implication that the decision of the recognised 
Government officials acting in the regular course of their duties 
should prima facie be binding as between the parties; such in
ference arising of necessity out of the circumstances, because it 
would not be practicable to check the inspection of particular 
shipments out of so vast a number of shipments requiring the 
various experiments involved in the work of testing in respect of 
quantity, and especially quality. Even if it had even occurred 
to the parties to provide for some method of checking, the project
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would, I should judge, in all probability have been abandoned as 
impracticable or at least too inconvenient and expensive, assum
ing, about which there perhaps is room for doubt, the Govern
ment authorities would have permitted the intervention of in
spectors for the many manufacturers of flour, with whom the 
Government had no direct contracts.

(2) Because, the various processes of testing the flour, the 
records of these processes and the reports compiled as the result 
of these processes, and the copies of the various entries of data 
and of the reports were all respectively made under the direct 
supervision of the witness Flavelle in such a way and under 
such circumstances as to give the same moral certainty as if 
these several things were done by Flavelle personally, and con
sequently that the case is one in which Flavelle was in a position 
to “refresh his memory” by reference to any of the entries and 
reports, according to the rules of evidence under that topic. A 
witness “refreshes his memory” although the document placed 
in his hands does not revive his memory in fact, but merely en
ables him to assert his belief that its contents are true.

(3) Because, there was proved to have been in existence and 
operation a carefully devised and a carefully conducted system 
established for the express purpose of ascertaining and deter
mining the quantity and quality of all flour purchased by the 
Government and requiring in its operation a large body of offi
cials, among whom divers particular duties were distributed and 
it was a part of the system that the particular results and a 
synopsis of the accumulation of these results should be regularly 
recorded. All this leads to a high probability of the correctness 
of the ultimate results, especially in a public or quasi-public 
office, as was the case here, and such a general system having 
been proved by Flavelle, under whose supervision the whole sys
tem was carried on and the records made, and he having verified 
the copies or duplicates of the reports issued in pursuance of tin* 
system, the contents of the reports were proved and the con
tents are prima facie correct.

See Phipson on Evidence, 5th ed., p. 105, and the cases there 
cited and Hex v. C.PM. Co. (1912), 5 D.L.R. 176, 14 C.It.C. 270, 
5 Alta. L.R. 9, a decision of this Court.

Personally I think any one of these three principles covers 
the question of weights as well as all other questions of quantity 
or quality but on the question of weights acquiescence on the 
part of the defendant company can well be inferred from the 
mass of correspondence especially tin* letter of August 8. 1919, 
and November 19, 1919.
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There is no other question involved in the ease, than the quan
tity and quality of the Hour in question. The plaintiff is en
titled to judgment for the amount he claims.

1 would therefore allow the appeal with costs, and direct that 
judgment he entered for the plaintiff for the amount claimed 
with ertsts.

Clarke, J.A., concurs with Reck, J.A.
Appeal allowed.

min mi: i. brown.

y ora Scotia Supreme Court, Harris, C.J.. Russell. ./,. Ritchie, E.J., 
Chisholm and Ropers, JJ. May \, IUJJ.

Cotenancy (gill—18)—Ovhtkk— Liahii.ity—Accoi ntino—Damages.
Where a cotenant ousts the other from possession of the common 

property and transfers the property to a corporation of which he 
is the controlling stockholder, he is liable in damages to the other 
party and bound to account on a most rigorous basis, for the ex
clusive use and occupation.

AeeovxTi.No ( §1—1)—Cotenancy—“Net earnings"—Capital.
“Net earnings" does not lose its character as such, because it 

was to "remain invested in the capital account of the business," 
for the purpose of purchasing the business. Income tax paid on 
the profits of the business is a business charge deductible from 
the gross profits, but not interest paid for capital borrowed by a 
cotenant, nor commissions on purchases earned by him, for the 
purpose of determining net profits in an accounting between 
cotenants.

Cotenancy (§111-10)—Compensation fob improvements—On paint-

A cotenant who erects structures upon the joint holding, or 
spends money in improvements, cannot recover his outlay either 
at law or in equity, except in an action for partition.

Appeal by defendant from the judgment of Mellisli, J., con
firming the referee’s report. Varied.

V. 7. Patou, K.C., for appellant.
L. A. Lovett, K.f., for respondent.
Harris, C.J. :—The plaintiff on October 2. 1916, got a lease 

of a pulp mill and certain lands in Lunenburg County from the 
Nova Scotia Wood Pulp and Paper Co., for the period of 3 
years at a rental of $2,000 per year. This lease authorised the 
lessee among other tilings “to erect, renew and improve any 
necessary dams or other structures in and upon the said proper
ties for the purpose of carrying on the generation of electric 
power or the operation of the said mill for any purpose con
templated by the lease.”

The lease gave the plaintiff an option of purchasing the 
property at any time during the 3 years for the sum of $30,000



«9 D.L.R.] Dominion Law Reports. 1

and provided that if the option was exercised all monies paid for N.S. 
rental should he credited on the purchase price.

The plaintiff on the same day assigned his lease and option to 
the defendant and by the terms of the assignment he was to be Mome
employed as resident manager of the business which the de- immw
fendant proposed to carry on, on tin* premises, under the name ----
of the Medway Pulp and Paper Co. The agreement provided Harris. • .J. 
that the plaintiff was to receive: “25'i of the net earnings of 
the said business, as remuneration for his services which said 
25%' of the net earnings is to remain invested in the capital ac
count of the said business for the purpose of purchasing 1 lu- 
property referred to in the said lease.”

The defendant was to pay plaintiff #2< HI per month on ac
count of tin- profits which was to he deducted from the plain
tiff's “share of profits.”

The agreement further provided that if defendant purchased 
the property the plaintiff had the right to take over 25', thereof 
"at the same valuation as the defendant will pay to the Nova 
Scotia Wood Pulp and Paper Co. for the purchase of the said 
property, namely #20,000.”

The defendant carried on the business for the 2 years and 
exercised the option of purchase by taking a transfer of 1 he 
capital stock of the Nova Scotia Wood Pulp and Paper Co., in
stead of a transfer of the property.

About this time he dismissed the plaintiff who, thereupon, 
tendered defendant with #7.500, . being one-quarter of the 
#20,000, and demanded a transfer of one-quarter of the property, 
which tin* defendant refused to convey and an action was, there
upon. brought by plaintiff to enforce his rights under the agree
ment with defendant.

The action was tried before Mcllish, .1., who ordered a transfer 
of one-quarter of the property to plaintiff and that the accounts 
of the profits for the 2 years should lx* taken by a referee. Harvey 
E. Crowell. These accounts were taken and the referee’s report 
was on motion confirmed by Mellish, J., who also assessed the 
plaintiff’s damages for the year when plaintiff was kept out of 
possession, and there is an appeal from his decision.

The referee found that the total net profits during the 2 year 
period were #40,669.18, one-quarter of which belonged to plain
tiff under the agreement.

On the appeal, it was objected on behalf of the defendant that 
the profits should be reduced by deducting the sum of #18,120.45, 
the amount of certain expenditures made on the mill, flume, dam 
and property, which it is claimed were expended by mutual 
agreement and which improved the value of the property. It
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was argued that plaintiff was getting the benefit of these ex
penditures in the increased value of the property and could not 
get it also in cash as profits.

Bitoxv v.
The work of the referee was done in a most commendable way 

and he made an excellent report, but it is, 1 think, evident that
Harris, « J. he proceeded upon the assumption that lie was to arrive at the 

net profits on the basis that the business was to come to an end 
at the expiration of the 3 years or at least upon the theory that 
plaintiff was not to be interested in it after that time. He ig
nored the agreement for the purchase of the property and the evi
dence that both parties were acti r during the 3 years upon the 
understanding that the purchase îould lie consummated. The 
agreement for profits, and for purchase of the property are tied 
up together and the rights of the parties must be worked out in 
view of that fact.

In the decision of the Judge upon the trial of the action he 
found that: “there was a permanent * from the outset
to purchase the property either for the purpose of operating the 
same or for a resale.”

That finding is amply supported by the evidence. The plain
tiff says he and defendant discussed the subject on many occa
sions and defendant had repeatedly told him that he intended 
to exercise the option.

It is also clear from plaintiff’s own evidence that the fact that 
the option was to be exercised had an important bearing on the 
question as to the expenditure of the money upon the improve
ments.

The evidence shews that plaintiff assented to the expenditure 
and considered it the proper thing to do in the interest of both 
himself and the defendant if they exercised their option. 1 quote 
only a few passages from plaintiff’s evidence on the trial on the 
point :

“Q. All the things that were done were done under your 
supervision? A. Yes. Q. And under your advice? A. Vnder 
Drown’s advice. We would talk the thing over and agree upon 
what was to lie done. We both agreed upon having these things 
done. Q. You considered that you would gain in the output! 
A. Yes, in the end. Q. So you considered that it was good busi
ness to do it? A. Yes. Q. You .said you agreed that it would 
be good business in the end to make permanent improvements; 
is that applicable to the 3 year term or as to the future of the 
company? A. 1 meant that if we exercised the option we would 
<j(t the lienefit of the improvements and repairs. Q. Had there 
been any intimation to you about the option? A. Yes, Drown 
had every intention of exercising the option. Q. Was there any-

3333



69 D.L.R.] Dominion Law Rworts. 17

lliing definite aliout it; that In- was going to do it.’ When you N-8-
talked about tlie improvements put in in stone and eonerete that S(.
would he permanent, did you dismiss taking over the property?
A. We dismissed taking it over so many times that I never (pies- Moour.
tinned it. Also the policy laid out by Drown tended to that.” hKow\

Again, before the referee he said : “The penstock we could 
have replaced but we built a concrete wall and finally decided to H8rr,<’ ' 
build an entirely new penstock and flume, (j. You agreed with 
Mr. Drown on this expenditure? A. Yes. the Medway company, 
which was Brawn and Moore, (j. Did you protest against mak
ing these repairs? A. No. (j. Did i/o a think it good business to 
make them/ A. Yts, so long as we bought the proptrty. I made 
it eery clear that if we intended to purchase the property he 
should do it in a permanent wag, and if not let me repair it.”

The evidence shows that when plaintiff got the lease the 
property was very much run down and Rex Davison says after 
these repairs and improvements were made the property was 
worth $80,000 more than it was before, i.e., $60,000 as against 
$80,000.

The plaintiff having agreed to these expenditures and getting 
the benefit of them in the increased value of the property can
not get them as net profits, and this $18,120.45 must be deducted 
from the $40,660.18 to arrive at the real profits.

There is also an item of $108.98 sundry accounts on fish hole, 
gateway and log roll as to which the referee says ; “The ex
penditure in connection with above accounts appear in the books 
of the company at the end of the third year of operations and 
any benefit to lie derived from same would accrue only to who
ever carried on business with the same property.

In view of the fact that the option to purchase was exercised 
at about this date, I consider the total amount of $168.98 a capi
tal expenditure.”

The reasons given by the referee for refusing to deduct this 
sum from the net profits shew that it is in the same category 
as the expenditure already referred to and it must also lie de
ducted.

The item of $208.90 is in the same class and there is no reason 
why it should all be paid by the defendant. It must also he de
ducted. If the amount is recovered from the Government the 
plaintiff will get his share of the amount.

The next item objected to was income tax paid by defendant 
on the profits of the business. It was said that the defendant 
had to pay income tax on the monies expended on capital account 
as well as on the net income of the business; and the corres
pondence between the inspector of taxation and the defendant 

2— 69 U.I..R.
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lias been produced and it appears that the defendant paid income 
tax on the profits of the Medway Pulp and Power Vo., and on a 
portion of the expenditure on capital account. This tax, while 
in a sense personal, had to be paid out of the profits and on the 
profits. To the extent of 2.V, of the protits the defendant was a 
trustee for the plaintiff and had to pay the tax on plaintiff’s 
share as well as his own. This item, amounting to $2.91)8.27 must 
be deducted from the profits. Another question raised was 
whether the sum of $1,906.44 paid out by defendant to the bank 
for interest upon money Iwrrowed to carry on the business should 
be deducted from the gross profits, in arriving at the net profits. 
The referee disallowed the item.

I cannot understand any principle upon which it should be 
disallowed. There is nothing in the agreement which required 
the defendant to furnish borrowed capital at his own expense to 
carry on the business, and 1 cannot see why this item is not a 
part of the expense of the business which has to be paid out of 
the gross profits. I am of opinion that this amount must lie 
deducted.

There was a dispute as to whether a sum of $2,99.7.41 should 
be deducted. The referee reached the conclusion that 10% of 
certain purchases made by the Medway company through the 
Vnion Supply Vo., and the Nova Scotia Motor Sales Vo., in both 
of which defendant was largely interested, could have been saved 
if the Medway company had purchased the goods directly from 
wholesalers. It was contended that defendant made no profit 
out of these purchases as he turned over his interest in the two 
companies to the Davison Lumber Vo., a third corporation in 
which it appears he was also largely interested. The facts are 
not very clear as to defendant’s interest in the various com
panies but the findings of the referee do not depend upon the 
working out the problem involved in that .question.

For the reasons stated by the referee 1 agree with his con
clusion as to this item.

We were urged by counsel for the plaintiff in case we found 
that the expenditure on property had to be deducted from the 
profits to restore as part of the profits the $6,(HH) deducted by 
the referee as paid out for rent of the property.

The matter was not very fully discussed at the argument and 
the impression left on my mind at the close of the ease was that 
it should be restored as part of the profits. It is inartificial to 
deal with it in that way but the plaintiff should get the benefit 
of his proportion of the $6,000 of rent paid which was credited 
on the purchase price and the trial Judge has directed the plain
tiff to pay one quarter of the whole $30,000, i.e., $7,500 as a
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condition of getting a transfer, whereas lie should, 1 think, have N.S. 
reduced the $7,500 by the plaintiff's quarter of the $0,000 of ~S(1 
rent and thus have made the amount payable by plaintiff $0,000 
instead of $7,500. The proper way would be to change that part Mn<m 
of the decree by reducing the $7,500 to $0,000, but there was no Br**v 
appeal from that and plaintiff’s counsel asked to have it adjusted 
in the computation of profits. I see no objection to that course if llari'|s- 
plaintiff is satisfied to accept it, and 1 think the sum of $0,000 
should be added to the profits in respect to this item and plain
tiff will thus get the benefit of one-quarter of the $0,000 which 
he is entitled to on the purchase price. 1 have not overlooked the 
wording of the clause under which plaintiff gets the right to take 
over “not to exceed 25r'c of the said property at the same valua
tion us the said Frank K. Brown will pay to the said Nova Scotia 
Wood Pulp and Paper Co. for the purchase of the said property, 
namely $10,000.”

It is true that in this clause nothing is said as to the rent being 
deducted and the purchase price is spoken of as $110,000, but the 
plaintiff is to take it “at the same valuation as the said Frank 
K. Brown will pay.” We must construe the whole clause in the 
light of all the circumstances of the case and so construing it I 
think it was the obvious intention that plaintiff should get the 
benefit of any rent which went to reduce the purchase price. I 
would therefore add the $6,000 to the profits which will com
pensate plaintiff if he has to pay the whole $7,500 as a condition 
of his conveyance.

The result is that there will be first added to the $40,660.18 of 
net profits allowed by the referee and the trial Judge the sum of 
$6,000 last referred to, making that item $46,669,18, and there 
will be deducted the following sums in respect to the matters 
referred to herein, viz.:—Expenditure on flume, etc., $18,120.45; 
expenditure on fish hole, etc., $108.93; government share fish
way, $208.90; bank interest, $1,906.44; income tax, $2,998.27; 
total, $23,342.99; leaving a balance of $23,326.19 to the credit 
of net profits in which plaintiff is entitled to a one-quarter in
terest.

Another item from which there was an appeal was tin1 sum 
of $15,000 allowed by the trial Judge for damages for the year 
during which plaintiff was kept out of possession after the 
property was taken over by the defendant. I think that the 
amount assessed by the trial Judge should not be disturbed. I 
do not think it is too much, whatever may be said from the other 
standpoint, which I do not have to consider as there is no appeal 
by the plaintiff.

The order below will be varied accordingly.

-
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Huger*. J.

I think tin- defendant should have the eosts of the appeal.
Russell, .1.. agrees with Rgoers, .1.
Ritchie, K.J.:—At the hearing of this appeal it was clear to 

me that the allowance of $15,000 for the exclusive use and oc
cupation of the property should not he disturbed : further con
sideration has continued me in this opinion.

As to the other points urged on behalf of the defendant. I was 
in doubt: but my doubt has been removed by the opinion of 
Rogers, .1., which I have had the privilege of considering. I 
agree with the opinion referred to both as to the conclusion ar
rived at and the reasoning upon which that conclusion is based.

Chisholm, .1., agrees with Rogers, .1,
Rogers, .1. :—This is an appeal from an order of Mellish, »!.. 

dated January 5, 1922, confirming the report of a referee to 
whom was submitted the enquiries directed under an order for 
judgment dated November 20, 11120, and decreeing the rights of 
the parties on the basis of the report. It is to be assumed that 
the delay has been occasioned by appeals from this order as- 
sorted first to this Court ( (1921), 59 D.L.R. 642, 54 N.N.R. 
459). and thence to the Supreme Court of Canada ( (1921), 62 
D.L.R. 489, 62 Can. S.C.R. 1ST). The judgment of the Justice 
in plaintiff’s favour was upheld in both Courts.

Moore had obtained a lease from the Nova Scotia Wood Pulp 
and Paper Co. for 9 years with an option for the purchase of 
the property for $90,000. This he turned over to Brown under 
an agreement dated October 2, 1916, which after reciting the 
lease and its assignment and Brown’s intention to carry on the 
manufacture of wood pulp, electric power on the property and 
any other business lie thought lit to engage in, under the name of 
the Medway Pulp and Power Co., and his agreement to employ 
Moore, reads as follows :
“1. The said Phil II. Moore is to have 25fz< of the net earn

ings of the said business as remuneration for his services, which 
said 25% of the net earnings is to remain invested in the capital 
account of the said business for the purpose of purchasing the 
property referred to in the said lease.

2. On account of the said profits to be so appropriated to the 
said Phil II. Moore, the said Frank K. Brown is to advance to 
the said Phil II. Moore the sum of $200 in each and every month 
for a term of 9 years from the date hereof, or until the purchase 
of the said property or until the discontinuance of the said busi
ness proposed to be carried on as aforesaid, which said monthly 
payments are to be deducted from the said share of profits to be 
so appropriated to the said Phil. II. Moore.
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An accounting of tho said profits of tin* said business shall 
Ik* made between the parties hereto at the end of eaeli and every 
month hereafter and for the purpose of said accounting all hooks, 
papers and aeeounts in any way eonneeted with the said business 
shall he at any time open to the inspeetion of either of the parties 
hereto at ’the head office of the said Medway Pulp and Power Co., 
or at the operating office at Charleston.

4. If at any time the said Prank K. Brown purchases the said 
premises described in the said lease out of the aggregate net 
earnings as set forth above in this agreement, then and imme
diately thereafter the said Phil II. Moore is to become the owner 
of 2.Vr thereof and the said Frank K. Brown is to assign and 
transfer to the said Phil II. Moore 25'or one-quarter interest 
therein by good and sufficient deeds thereof always conveying 
only such title as lie may have acquired from the said Nova 
Scotia Wood Pulp and Paper Co.

f>. In tin* event of the said Frank K. Brown being desirous to 
purchase the said property before the said aggregate net earn
ings as hereinbefore referred to a re sufficient to complete the 
amount of the said purchase price, the said Phil II. Moore shall 
have the option of drawing from the said capital account of the 
said company his proportion of the profits to that date or of 
purchasing with his said proportion of profits and any other 
money which he may desire to invest in the said property an in
terest in the same not to exceed 2 V of the said property at the 
same valuation as the said Frank K. Brown will pay to the said 
Nova Scotia Wood Pulp and Paper Co. for the purchase of the 
said property, namely $80,000.’’

The agreement is fully quoted, for confusion has been caused 
by failure to keep in mind its exact terms. It is a contract be
tween two co-adventurers (not partners), whereby one of them, 
Moore, the plaintiff, who has no control of the expenditures and 
who is in no sense bound to contribute towards them, is to re
ceive payment for his services as operating manager by means 
of a percentage of the net earnings arising from the operations 
for a limited period, and these earnings (subject to a very small 
living allowance only) are charged at the instance of the de
fendant, the financier, with the plaintiff’s relative share of the 
purchase money, if the events which may happen he elects to be
come a purchaser.

The trial Judge upon giving judgment in favour of the plain
tiff. asserting his right to a conveyance of one-fourth of the 
lands, directed the following accounts and enquiries : (a) An
inquiry as to all the businesses which defendant engaged in under 
the name of the Medway Pulp and Power Vo. in connection with
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N.S. the premises described in Hip lpasp set oui in para. 1 of I ho
s(, statement of claim and referred to in tile agreement set out in
___  para. 2 of the statement of claim covering the period from
Meom: October 1, 1916, to October 1, 1919. (h) An account of the

IIsown net earnings of any and all business so carried on by defendant
-----  under the name of the Medway Pulp and Power Co. in eoniiee-

Horers, J. tion with said premises, (c) An inquiry as to what use has hcen
made of said premises since October 1, 1918, to date of report 
of referee, (d) All account of the net earnings of any or all 
businesses carried on in connection with said premises, covering 
the period from October 1, 1919, to date of report of referee, 
(e) An account of defendant’s dealings with the Zinc lot, so- 
called : and the order, after reciting a tender by plaintiff of 
67.500, one-quarter of the purchase price, declared as follows :—

“And that plaintiff is entitled to have defendant assign and 
transfer or cause to lie assigned and transferred to plaintiff a one- 
quarter interest in said premises by good and sufficient deeds 
thereof, to Is* dated the 1st day of October, A.I). 1919, convey
ing all title thereto which was vested in the Nova Scotia Wood, 
Pulp and Paper Company, Limited, on the 2nd day of October. 
1916, free from any and all encumbrances since said 2nd day of 
October, 1916; upon plaintiff tendering to defendant the dif
ference between the sum of 67,500, and one-quarter of the net 
earnings (if said net earnings do not exceed an amount which, 
after deducting *7.990.93, will aggregate the sum of *7,500) 
of the Medway Pulp and Power Company, covering the period 
from October 1st, 1916, to October 1st. 1919, when finally as
certained and determined by the Court.”

The order under appeal clearly dors not and could not affect 
this declaration nor the disposition of the net earnings thereby 
provided for with respect to the three year period mentioned. 
The only question open therefore is as to whether the trial Judge 
has properly interpreted and applied the referee’s report. There 
does not appear to have been any motion to vary the report, but 
inasmuch as it is before us on an appeal from its confirmation the 
rights of the parties ns dependent on the report can be deter
mined provided we do not interfere with the affirmed judgment 
of Novcmlier 20, 1920.

With respect to the enquiries referred to the referee, we are 
now concerned only with the accounts taken under clauses (a) 
(b) and (c) and (d). For the 3 year period the referee found 
that the net earnings or profits (the words are used interchange
ably in the agreement, although the word earnings is for the 
purpose the more accurate) amounted to *40,669.18 and as to 
the period of 1 year immediately following he found that defend-
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ant made l»y tlie use of the property and the business he carried 
on thereon an amount of $90,397.86. During the longer period 
the eo-adventurers were operating as such under the lease, but 
during the shorter period the defendant had possession to the 
exclusion of his eo-owner and the ascertainment of the earnings 
or profits for that year would not determine plaintiff’s right 
as against his co-owner, although there was an ouster. The 
Judge in confirming the report directs judgment for plaintiff for 
$10,167.29, one-quarter the determined profits and for $15,000. 
in connection with the use and occupation of the plaintiff’s inter
est in the premises from October 1, 1919, to September 30, 1920. 
From those sums the order directs a deduction of $7,390.93. the 
amount theretofore received by plaintiff from defendant on ac
count of the net earnings and it further provides that in the 
event of the deed of the one-quarter interest in the property be- 
ing delivered within a time stated the sum of $7,500. plaintiff's 
share of the purchase money, is also to be deducted, otherwise tin* 
plaintiff is to pay into Court that amount to be dealt with as the 
Court may order. It will be noted that these directions follow 
precisely the order upon the trial confirmed on appeal, except 
that the requirement of the tender and the fixing of the differ
ential sum now proves unnecessary because plaintiff has ample 
balances in defendant’s hands to provide the purchase money for 
his share.

The defendant in his notice of appeal and in the argument 
attacks tin* Judge’s adoption of the referee's decision living the 
profits at the sum named. $40,669.18, and the use and occupation 
damages at $15,000; and we have to determine what if any error 
lias been made by the referee and the trial Judge in the method 
of determining the correct amount of the first item and whether 
the Judge was justified on the referee’s report in allowing the 
second sum. For convenience the first item will be referred to as 
the earnings and the second as the damages.

The ascertainment of the earnings depends on the soundness 
of the referee’s report with respect to a number of items of 
expenditure the largest of which is the sum of $18,120.45 for 
“mill, flume, dam and property repairs.” Two other items of 
$108.93 and $208.90 may be regarded as in the same class; and 
these three sums aggregating $18,438.28 are those which appel
lant especially urges upon our consideration, his contention being 
that these amounts should be regarded as in the nature of ordin
ary annual repairs or casual improvements ami in the account 
put forward by him he so treats them. I have read with care 
the evidence in the ease and that before the referee and T 
thoroughly agree with his reasoning and with his findings as to

N.8.
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the charges under consideration. The report is an admirable 
one in every way and with the exception of one matter of minor 
importance referred to later. I can well understand that the 
Judge found it unnecessary either to deal with the rather vol
uminous evidence or to comment on the referee’s reasoning. 
Ample provision had been made for current expenses and all 
ordinary requirements of a business of the kind for the period 
of the option, and the allowance of the items in question would 
have swollen the outgoings on any proper accounting basis to a 
sum beyond all reason. It was suggested by counsel for defend
ant that if these sums expended in permanent improvements 
are to be regarded as such in ascertaining the earnings of the 
venture, the plaintiff will be receiving his remuneration twice, 
once on this accounting and again in the shape of an improved 
property when the time comes (if it ever dot's) when defendant 
hands over the deed of the one fourth interest. This contention 
which is, in my opinion, founded upon an entire misunderstand
ing of the agreement will be considered later in this opinion. 
At present, I desire only to add that, in my opinion, the question 
as to the manner in which the earnings of the parties were dis
posed whether in capital outlay or in bonds or put to one side in 
cash makes not the slightest difference. The only question is, 
what the earnings were on the correct method of ascertaining 
them. If the defendant put the moneys of the business in build
ings or repairs lie had the right to do so and plaintiff had no 
power to prevent him from so doing nor would he have any 
desire to do so because his position under the contract would 
not be adversely affected, rather the contrary. Had the plaintiff 
seen fit to withdraw from the business, before the earnings were 
sufficient to complete the purchase as it is provided, he could, 
defendant would have had to find the money to pay plaintiff, 
notwithstanding that the agreement allowed the defendant to 
put them (other than $200 per month provided for plaintiff as a 
living allowance) into improvements. In such a case the earn
ings would have been precisely the same as the referee found 
them to be. The profits of the venture were its net earnings and 
the fact that these net earnings were for the purpose of pur
chasing the business "to remain invested in the capital account 
of the business” does not make them any the less earnings and 
whether plaintiff desired to withdraw on the one hand or the 
defendant by ousting him from the co-owned property on the 
other hand forced him to withdraw, the process of accounting is 
the same and so also the earnings are the same. The order for 
judgment directs the accounts to be taken as they have been 
taken, and it has, as well, determined how they shall lie disposed
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of as between tin* parties, ami all literally in eomplianee with 
the very clear terms of the agreement. The point already 
referreil to as the possibility of double payment will be dealt 
with after the consideration of other items in dispute. They are 
three in number:—

1. Income tax. $2,998.27. The referee dealt with this item 
properly but on his assumption that it was defendant’s personal 
income tax. It turns out that the sum represents the business 
income tax on the profits as made up by the defendant for that 
purpose. The amount is. therefore, a proper business charge» of 
which one-fourth should be borne by the plaintiff.

2. Hank interest. $1,906.44. I agree with the referee and 
the Judge below that if defendant thinks it is to his advantage 
to borrow money or use his own money in a venture he has no 
right to pay interest out of the business in the one ease or charge 
the business with interest in the other. The rights of the parties 
are determined by a contract and we cannot read into it a liability 
which is not either expressly or by necessary implication within 
its four corners. The matter won hi be different if the parties 
were partners and had either expressly or by necessary implica
tion agreed to borrowings in the general interest on joint ac
count. See remarks of Sir Cage Wood in Kish tun v. tîrisst II 
(1868), L.R. 5 K<|. 326 at p. .‘$29.

:$. Commission on purchases. $2,395.41. The referee’s con
clusions are sound and tend to support good business morals. 
The defendant had no right to make profits for himself at the 
expense of his co-adventurer.

In the result the referee’s finding of the profits at, $40,669.18, 
is to he reduced by the business taxes, $2,998.27 - $'$7,670.91. and 
of this sum plaintiff’s one-<|uarter is $9,417.7$$.

There is another matter to which attention should at this 
point he called—an error which apparently has passed unnoticed 
throughout the whole litigation and which was referred to by 
counsel for plaintiff on the argument. The lease and option 
agreement provided that the moneys paid as rental $2,000 per 
year for the 3 year period should, in the event of the option 
being exercised, “be credited on the purchase price.” The 
referee quite properly has considered these rentals as an expense 
of the business so that the plaintiff has, through the medium of 
the accounts, paid one-fourth of the total or $1,500. The real 
amount payable upon the purchase becomes by offsetting these 
rentals $24,000 in all, in place of $30,000, so that the figures 
$7,500 in the orders both of 1920 and 1922 should be struck out 
and $6,000 be substituted therefor. The mistake is an obvious 
one and the Court should not hesitate to correct it. That it has

N.8.
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the power 1o do so where no matter of principle affecting the 
judgment is involved is undoubted, and, in any case, further 
consideration lias been reserved. The same result may be reached 
by adding the $6,000 to the aggregate net earnings.

The question as to the sum allowed by way of damages $15,000 
in respect of the exclusive use and occupation of the joint prop
erty by the defendant lies within a very narrow compass. The 
finding of the referee, that the defendant earned profits by his 
operations during the year October 1. 1919, to September 30, 
1920, to an amount in excess of $90,000 is not attacked. The 
trial Judge, however, has not accepted this finding as imposing a 
liability on defendant to account to plaintiff for one quarter of 
this sum. He allows by way of damages or compensation the 
sum of $15,000, and, in my opinion, if he has erred at all he has 
done so on the side of leniency. The defendant’s counsel con
tented himself with suggesting that the common law relationship 
of co-ownership permitted his client to occupy in ordinary course 
and that could do the same and there could only he an
accounting in ease one took more than his share, and he denied 
that there had been an ouster of the plaintiff. The letter of 
September 18. 1919, to plaintiff, which is responsible for the 
commencement of the litigation is the all-sufficient answer to 
these arguments. The language of the following extract can 
hardly be misunderstood :

“The three year contract I made with you will be terminated 
on this date, and it is my desire that this notice shall terminate 
any further business relations between ourselves in this respect.

1 have made arrangements to dispose of the business and will 
proceed at once to wind up the affairs of the Medway Pulp and 
Power Co., and 1 wish to advise you that future business of this 
operation will be carried on by the Nova Scotia Wood Pulp and 
Paper Co., who are now the owners of this property.

You will, therefore, accept this notice as advising you that on 
and after the above date your further services as manager for 
me, for my business at Charleston, will not be required.”

The plaintiff was not only dismissed as manager but driven off 
the property and out of the house upon it, and it afterwards 
transpired that the defendant thought he was successfully ac
complishing his purposes by purchasing himself, without confer
ence with his associate, the shares in the company in whose name 
the title was vested. If authority were required to support the 
Judge's position, those cited on behalf of the defendant are all 
that are required. The defendant has clearly brought himself 
within the scope of Bacon, V.C.’s remarks in Job v. Pot ton 
(1875). Lit. 20 Eq. 84 at p. 97, 44 L.J. (Ch.) 262, 23 W.R. 588:

D4B
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“If a wrong doer does an act which if it were the case of a xs-
chattel and capable of sustaining an indictment for larceny, then ^(,
the most rigorous mode of taking the accounts is that which is ----
adopted against him,” and he goes on to say that the tenant in M< om
common in the case he was considering (coal-mining) had “done nKow\
nothing tortious, neither larcenous nor negligent”; hut he had 
accounted to his co-tenants for the value of the coal taken after nogers' 
deducting the costs of bringing it to the surface. In this case, 
the defendant has tortiously, as to both real and personal prop
erty, and larcenously as to the latter (unless indeed his slender 
claim of right would save him ) converted to his own use by means 
of the control he had of both the title and possession the com
mon property held as to one-fourth in trust for plaint ill* and 
he cannot be heard to say that he is not bound to account and 
on ‘‘the most rigorous” basis. The trial Judge has certainly not 
been too rigorous.

And then, too, it is to be borne in mind that the defendant 
has brought himself clearly within the Statute of Anne (17o2>, 
for it is not he who is in possession but rather the Nova Scotia 
Pulp Co. from whom lie as shareholder holding practically all 
the shares received his profits and for receipts from third parties 
an action for accounting lies at the instance of the co-owner.

The variation in the order under appeal and strictly adhering 
to the directions of the order for judgment of 1920 should he 
the substitution of #9,417.73 for #10.167.29 and the sum of #6,000 
for #7,500 wherever these respective figures occur.

As it is now known what the earnings were and this could 
not he known when the original decree was made, the plaintiff 
on September 30, 1919, had earnings to his credit of #9,417.73, 
against which he has drawn out #7,390.93; #2,026.80: and inas
much as that in order to entitle him to his deed In* must be in 
funds to the extent of #6,000 (in lieu of #7,500 the error as to the 
rentals being corrected) ; #3,973.20: the difference between the 
sum of #6,000 and the balance to his credit, #3,973.20, was the 
correct sum to tender.

Accordingly, were it then possible, the judgment would simply 
have directed defendant to convey on payment of this ascertained 
balance of #3,973.20 ; and this result should now he embodied in 
the order under appeal as the only variations directed.

1 have now to deal with a contention put forward ou behalf 
of the defendant and already adverted to, to the effect that by the 
adjustment of the accounts as in all substantial particulars they 
have been by the referee and by the confirming judgment, the 
plaintiff when his deed is delivered to him and he gets possession, 
will in effect be receiving his “net earnings” twice over, once
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N.8. jn cash and again as part of his one fourth interest in the real
gC~ estate. This is an entire fallacy. For the purpose of clarifying
----  the situation and simplifying the figures which while they do not

Mookk lie may confuse, let us suppose that the earnings or profits of
Ukuwx. joint 3 year adventure were precisely $30,000 and they

had been ascertained on September 30, 1919, accordingly. It may 
itoger*,j. also be assumed that plaintiff had drawn a small sum by way of 

living allowance or salary on account, ruder these circum
stances, by virtue of para. 5 of the agreement, ami assuming 
plaintiff desires to purchase, the plaintiff would have “the option 
of drawing from the capital account his proportion of the profits” 
and if lie exercised this right he would have received his quarter 
in cash and that would have ended tin1 transaction. The defend
ant if he desired still to go on would necessarily have to provide 
the whole purchase money. On the other hand, the plaintiff 
would have the further alternative of making up the assumed 
small shortage of capital to his credit by the use of “any other 
money which lie may desire to invest in the said property” ami 
thereby purchase “an interest in the same not to exceed 25% 
of the property” and on the basis of the fixed price of $30,000, 
and of course as it then stood with all improvements. This second 
option was exercised but not by the use of the earnings. They 
had not been made up monthly as the agreement provided except 
for a short period but on September 10, 1919, a statement was 
demanded and the answer was the “ousting” letter of September 
18 from defendant already quoted. Moore then formally de
manded recognition of his rights and tendered in “other money” 
his share of the whole purchase money $7,500. And this money 
in the orders under review is treated as paid as it should have 
been out of the earnings against the delivery of the conveyance 
ordered and is directed to he paid into Court on failure of the 
delivery within a stated period. The fact that the earnings went 
into improvements is quite beside the question. They may have; 
we don't know and no such futile enquiry was directed, nor do 
we know what Brown himself put into the property in the way of 
improvements; a great deal of money may have been expended 
by Brown himself quite apart from the earnings. We know he 
claims to have advanced large sums as to which he seeks only 
re-imhursement as to the interest thereon. No accountings were 
ordered as against Brown in these respects because this would 
have been equally futile. If lie had expended $50,000 in the 
absence of any obligation on Moore’s part to contribute and 
every dollar of that sum had been expended in, for example, 
re-building the mill, it could not have affected Moore’s position, 
for by contributing his one-fourth of the purchase price whether
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in undrawn earnings or in rash lie was hound to have, by virtue 
of his eontravt, a vonveyanee of one-fourth of the property as it 
stood when the option was exereised. On the assumed facts, it 
would he quite impossible to say that Moore was thus getting his 
profits several times over ; he would, doubtless, he coming out 
of the whole venture ultimately with success, hut lie would only 
he receiving in property what was due him under the contract 
in consideration of his services and for the risks lie was incurring. 
Rut, if we replace the assumed facts by those in proof, the parties 
evidently understood in advance pretty well what the probable 
outcome of the operations would he, for the earnings proved to he 
about sufficient for the completion of the purchase. The plain
tiff's rights under the contract are not to he confused with the 
value of the acquisition, whether that value was incidentally in 
creased by his contributions or by Brown’s contributions, and 
whether these contributions were made by the way of the earn
ings or profits of the one or of the other or of both and in what 
proportions is equally immaterial. His remuneration by the 
“net earnings” is one tiling, bis ultimate profits on the whole 
venture is quite another. The suggestion that the property lias 
been increased in value by reason of the improvements is. as lias 
been said, at this stage quite beside the question, that is another 
enquiry which is not in issue, and it could not be in issue in the 
nature of things : and the statement of a witness that the prop
erty became doubled in value by reason of the improvements is 
immaterial even if the value had been tested by an actual sale. 
If the property had been sold for #100,000 in November, 1918, 
as was proposed by Moore and agreed to by Brown, the former 
would have received his one-quarter net, for Brown writes that 
any such sale is to be “carried out subject to a certain former 
agreement made between us in which you arc to receive 25'.,' of 
the property after all debts of whatsoever kind are paid.” He 
refers here, of course, to the agreement of October 2, 1916. Is 
there then any room for the suggestion that if that proposed sale 
had been consummated, Brown would not have had to account 
to Moore for the then accrued 25'\ of earnings on operating 
account as well as one-fourth of the net selling price after the 
payment of authorised indebtedness, or could it be suggested 
that Moore was receiving profits not only twice but many times 
over? These suggestions disclose lack of consideration for the 
important, in this case vital, difference between co-ownership as 
such or rather a joint adventure based on that relationship and a 
co-partnership undertaking, where there are, generally speaking, 
provisions for the sharing of profits based on capital contribu
tions and for the advance of moneys by way of loan to be repaid

N.8.
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popular sense of the word a silent partner—is really one of two
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joint adventurers and his rewards and his obligations are depend
ent solely on the terms of the instrument which establish them. 
Moore under the agreement is a creditor, a preferred creditor

Rogers, J. for his remuneration, as against tin- adventure and against Brown 
personally if the latter has its funds or other assets in hand. It 
is not for the Courts to make a new bargain for the parties. It 
is hardly necessary to go beyond the words of the contract itself 
to consider the real relationship of the parties, but, as it has been 
suggested that the assent of Moore, the engineer and technical 
adviser of the venture, to the capital expenditure is an element 
affecting that relationship, it is sufficient to say that 1 cannot 
find a line in the evidence to suggest that the making of any part 
of them was to have any effect whatever upon the contract or 
the relative rights at law of the parties as co-owners if and 
when they became such. Brown at the trial at the commencement 
of his evidence explains the consideration which led up to the 
agreement. He says “Suppose 1 undertake to exercise an option 
on a rental basis of $2,000 a year, with a view to buying it at the 
end of three years and would finance it, would he (Moore) en
gage in the proposition with me ! lie said he had no money. I said 
how about your service8f Suppose 1 give you a quarter interest 
in the profits!” On this basis the agreement was concluded and 
says Brown : “From that time it was necessary for me to finance 
it,” nor is there a word of evidence anywhere suggesting any 
obligation on Moore who had no money to raise money or to 
expend it in improvements or otherwise or implying any promises 
in that regard. Undoubtedly, both parties looked forward to 
the purchase of the property and, for that reason, the relative 
large expenditures for improvement were made. If there was 
ultimately no purchase, both have lost the benefit of them by 
failing to buy and the loss thus incurred would l>e borne by both 
but not necessarily rateably. Brown was the sole director. As 
Moore puts it there was no disagreement. “He (Brown) told 
me each time we had any great expenditure to make, how he 
wanted it done and I did it the way he said. It was not a ques
tion of asking me if 1 agreed: lie said he wanted certain things 
done and I would do them as he said,” and he further says that 
the alternative “as between temporary inexpensive repairs for a 
short period and permanent or more costly work for the longer 
period were always suggested.” In my opinion, it is manifestly 
dear in the evidence that the parties proceeded with the venture 
according to the terms of the agreement, and that this agreement
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has not been varied in any respect either expressly or by any N.S. 
implications.

The opinion of Mir Page Wood, V.C., in Hishton v. Grisscll 
L.R. 5 Eq. 326, already cited, may again he usefully referred M<miui: 
to. The circumstance# were very similar except there was a bsowx
lease only, not a lease with an option, nor any future prospect -----
based upon a prospective purchase. In consequence, a manager noferi-J 
who was to he paid by a percentage of the profits could not 
object if, on the accounting, all moneys expended in improve
ments were charged in one side of the profit and loss account 
provided “the depreciation arising from the running out of 
the lease and the deterioration of the plant and machinery, were 
charged on the other side. The adventure had no relation to the 
future, while in the case in hand it is practically common ground, 
and the referee finds that permanent and lasting improvements 
were made and to an extent that would, if allowed, practically 
prevent the plaintiff from receiving anything for his 3 years 
services. This principle was applied again by Vhitty, J., in 
Frames v. liullfontein Mining Co. in ( 18ÎJ1J 1 (’ll. 140, 60 L.J.
(Ch.) 99. 39 W B. 134.

The position of co-owners inter sr is of course an anomalous 
one in many particulars, hut the law is well settled and lies 
within narrow limits. The diction of Cotton, L.J. in Leigh v.
Dickeson deals with the situation (1884), 15 (j.B.D. 60 at p. U7,
54 L.J. (Q.U.) 18, 33 W.K. 538, as to expenditures for improve
ments and repairs as follows :—

“No remedy exists for money expended in repairs by one ten
ant in common so long as the property is enjoyed in common ; but 
in a suit for a partition it is usual to have an enquiry as to those 
expenses of which nothing could he recovered, so long as the 
parties enjoyed their property in common; when it is desired to 
put an end to that state of things it is then necessary to consider 
what has been expended in improvements or repairs ; the prop
erty held in common has been increased in value by the improve
ments and repairs; and whether the property is divided or sold 
by the decree of the Court one party cannot take the increase in 
value without making an allowance for what has been expended 
in order to obtain that increased value..............There is, there
fore, a mode by which money expended by one tenant in common 
for repairs can be recovered but the procedure is confined to 
suits for partition. Tenancy in common is an inconvenient kind 
of tenure but if tenants in common disagree there is always a 
remedy by a suit for a partition and in this cast* it is the only 
remedy. ’ ’

The claim there as appears from the judgment of Pollock !>.,
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in the same case when before him ill (1883), 12 Q.B.D. 194, was 
in respect of “substantial and other proper repairs and improve
ments.” It is elear then that at law one co-tenant who erects 
structures upon the joint holding or spends money in improve
ments cannot recover his outlay at either law or in equity, but 
that in an action for partition under the statute, the Court will 
assume jurisdiction in equity if a proper ease Is* made out. If, 
ultimately, legal co-ownership at law is established between the 
parties now liefore us, and an action for partition lie brought 
and a sale ordered, it might, in justice, be necessary to make 
allowance to one or the other as the ease would require after the 
enquiry and adjudication, but the words of North, J., in Rv Jonex, 
(1893] 2 ('ll. 461 at p. 478, should he borne in mind. The co- 
tenant was not to he allowed to have the equitable assistance of 
the C# iirt to get any part of his expenditures (and he is speaking 
of substantia! repairs and lasting improvements), ‘‘unless he was 
willing to be charged with what he could not by the rules of law 
as distinguished from equity lie made liable for.” The question 
might then well arise as to whether the defendant in this case 
should not be charged in the accounting in respect of his occupa
tion on a much more rigorous basis than he has been. Rut this is 
an aspect of the ease which is not at the moment before us. 
though reference to it is essential in order to an understanding 
of the real position of the parties.

There is another distinct reason which forbids the acceptance 
of the argument of the defendant’s counsel. The land by reasons 
of his client’s conduct is vested in the Nova Scotia Co. as against 
the plaintiff, the defendant having as before intimated by reason 
of his control of the title converted the joint property into shares 
in that company without consultation with the plaintiff or agree
ment with him, is to lie regarded as having the earnings in his 
own hands, lie must, therefore, account for them in precisely 
the same manner as if he had sold the property to a purchaser 
for cash. The plaintiff has disaffirmed the attempted sale ami 
demands his conveyance of the realty and is pursuing his remedy 
in that regard, but this is quite consistent with his demand for 
his “remuneration for his services.” And it also is to be borne 
in mind that defendant still is in default under the decree oi 
the Court. The lands have not only not been conveyed but the 
Nova Scotia Co. alleges that it cannot be compelled to execute a 
deed as it would be an act ultra vires the company and it, as 
well, alleges that the company or the shareholders who now 
control it are in the position of bonâ fide purchasers. It is not 
for the Court to express any opinion as to the validity of these 
defences, especially the last one, until the issues reach us in due
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course, but, in my opinion, if we now deprive the plaintiff of 
what, in my judgment, is his undoubted right, he may never 
receive his profits, his earnings, his remuneration once, much 
less twice. He may well he driven as has been so well suggested 
by Anglin, J., to an action for damages or some other species of 
relief, the nature of which, in the events which may possibly 
happen, it would he difficult in advance to determine.

In my opinion the appeal should he dismissed with costs, sub
ject only to variations particularly dealt with in the early pages 
of this opinion.

Judgment varied.

•Gl'AHIHAN REALTY Co. of CAN ADA, Ltd. v. JOHN STARK it Co.
Ontario Supreme Court, Rose, J. November 17, 19tl.

Landlord and tenant (§IIC—24)—Lease—Option to renew—Rioht of 
EXERCISING AFTER EXPIRATION OF TERM.

A simple option to take a renewal of a lease, cannot be exercised 
after the expiration of the term, when there is nothing other than 
the mere overholding by the lessee upon which to base the con
tention that the right to exercise it still exists.

[Brewer v. Conger (1900), 27 A.R. (Ont.) 10, distinguished; 
Lewis v. Stephenson (1898), 78 L.T.R. 165, referred to.]

Action to recover possession of premises let by the plaintiffs 
to the defendants.

K. F. MacKemie, for the plaintiffs.
R. J. McLaughlin, K.C., for the defendants.
Rose, J.:—While the transactions between the landlord 

and the tenants concerning the partitions were such as 
to indicate that, at the time when they took place, it was prob
ably the intention of the tenants to exercise their option to take 
a renewal of the lease, there was no formal exercise of the op
tion, and there was nothing to bind the tenants to take the pre
mises for a further term, if, at the expiration of the term of 
the lease, they did not desire to do so; and the question is, 
whether they were in time in demanding a renewal when they 
did, viz., during the month following the expiry of the term. 
In my opinion, they were not.

Where, as here, the lease is silent as to the time when appli
cation for a renewal should be made, it has been said by Bruce, 
•I., in Lewis v. Stephenson (1898), 78 L.T.R. 165, 67 L.J.Q.B. 
‘296, that the application for a renewal must be made within a 
reasonable time before the expiration of the original lease. But 
this statement by Bruce, J., was obiter, and it seems to be clear 
that there are circumstances in which the application may ef-

*[This Judgment was reversed by the First Divisional Court of the 
Appellate Division on January 30, 1922; this judgment was affirmed 
by the Supreme Court of Canada, June 17, 1922.]

3—69 D.L.R.
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fectively be made at a later time. Mr. McLaughlin suggests that 
the right to elect continues as long as the tenant remains in 
possession ; and, except for the question as to the applicability 
of the decision in Brewer v. Cotujer (1900), 27 A.R. 10, present
ly to he discussed, I think that the inquiry narrows itself down 
to the question, whether he is right as to this, or whether there 
must be something more than a mere continuance in possession.

Foa, Landlord and Tenant, 5th ed., p. 307, suggests that the 
right to a renewal will not be lost if the tenant continue in 
possession after the end of the term, with the sanction of the 
landlord; and Foa’a language is adopted by one of the Judges 
in Allen v. Murphy, [1917] 1 I.R. 484, at p. 490.

Mast en, J., in a case in which what was under consideration 
was an option to purchase, expressed the view that the reason
able time within which the option was to be exercised was the 
term of the lease and the time thereafter during which the re
lationship of landlord and tenant on the terms of the lease 
should continue : lit inn ft v. Stmlgell (1910 ). 28 D.L.R. 039, 
36 O.L.R. 45, til.

Several cases were cited to me by counsel in which the right 
had been held to be exercisable after the expiry of the term, by 
a tenant who continued in possession. It is not necessary to 
consider whether in each of them the possession was on the 
terms of the lease, so as to bring the case exactly within the 
rule stated by Masten, J. ; for every one of them was at least 
within the rule as stated by Foa—the possession was with the 
sanction of the landlord-and none of them, in my opinion, 
supports the broad proposition suggested by Mr. McLaughlin. 
Even in Hersey v. Oiblett (1854), 18 tieav. 174, the last of the 
successive years for which the tenant had been givon possession 
was still current when, in February, 1853, the tenant gave no
tice of his desire for a new lease (see pp. 178 and 179) : the 
statement, in the statement of case, that the application was in 
April, differs from the statement in the judgment of Sir John 
Romilly ; and, even if the statement in the statement of case 
is accepted, it does not appear that the application was not 
made before the 19th April, on which day the term came to an 
end.

For these reasons, I think that, unless the contrary is decid
ed in Brewer v. Conger, 27 A.R. (Ont.) 10, the plaintiffs arc 
entitled to possession.

The decision in Brewer v. Conger seems to me to depend en
tirely upon the peculiar language of the covenant which the 
Court had there to construe, and to be quite inapplicable to 
the case in hand. It was a case, not of the simple option which



69 D.L.R.] Dominion Law Reports. 35

we have here, but of a covenant to “grant . . another lease . . 
for a further period . . . provided the lessee . . . should 
desire to take a further lease ... and what the Court held 
was that, as the desire existed, the lessee could enforce perform
ance of the covenant, although no demand for another lease had 
been made until some months after the expiration of the term; 
and it is to be noted, although, perhaps, the Court did not treat 
this as an essential, that the desire was known to the lessor’s 
solicitor during the term : see p. 14.

This decision, in my opinion, has no bearing upon the ques
tion whether a simple option, such as the one in the case in 
hand, can be exercised after the expiration of the term, when 
there is nothing, other than the mere overholding by the lessee, 
upon which to base the contention that the right to exercise it 
still exists. There must be some limit to the time within which 
such an option can be exercised; prima facie that time is, I 
think, the time of the continuance of the relationship created 
by the lease; and there seems to be nothing in the cases cited 
to justify a holding that the tenant can create an extension of 
it by holding over without the consent of the landlord.

The landlord must be awarded posssession, and declared en
titled to retain, as occupation rent, the rent, at the increased 
rate, which has been paid, and, by arrangement betweeen the 
parties, has been accepted without prejudice to the landlord’s 
claim to possession. But the landlord is not entitled to the 
double value which is claimed; that double value is not re
coverable where, as here, the retention of possession has been 
under a bom fide claim of right: Wright v. Smith (1805), 5 
Esp. 203.

The defendants must pay the costs.

ST. JUL1KX v. CHEVRETTE.
Montreal Police Magistrates' Court, Hon. H. Lanctôt, P.M.

November 25, 1921.
St"XIMARY CONVICTION (§111—30)—ADJOURNMENT OF IIF.ARINO OF ABGU-

MKXT AFTKK CLOSE OF TESTIMONY—DELAY EXCEED!NU EIGHT DAYS
—STATVTORY LIMITATION OF ADJOURNMENTS—WAIVER—CR. CODE
sec. 722.

The consent of the attorneys for both parties on the close of tes
timony in a summary convictions matter being tried under the pro
cedure of Part XV. of the Criminal Code to postpone the hearing 
of the argument until the shorthand depositions had been tran
scribed is a waiver of the eight days' limitation provided by Cr. 
Code sec. 722.

Elections (§ID—75)—Returning officer illegally acting ah "agent"
FOB A CANDIDATE—PUIU.IC ESPOUSAL OF CAUSE OF ONE CANDIDATE
—Municipal elections—R.S. Que. 1909, art. 5455.

A returning officer at a municipal election in Quebec is liable to 
fine on summary conviction under R.S. Que. 1909, art. 5455 for

Que.

P.Ct.
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acting as “agent" for any candidate in the management or con
duct of the election. It is an offence under the Act for him to 
publicly espouse the cause of either of the contestants, as he 
thereby constituted himself the “agent" of the favoured candidate 
within the st ute.

Summary trL. and conviction under art. 5455 R.S.Q. 19011 
against a returning officer for acting as agent for one of the 
candidates in a municipal election.

Bastien d* Bastien, for the prosecution.
Beaudry & Beaudry, for the defence.
Lanctôt, P.M. In this case the attorneys of both parties 

declared their enquête closed and asked that the argument be 
postponed until after the depositions had been transcribed. 
These depositions, they said, were very numerous and very long, 
and they wished to have time to study and analyse them. This 
request appeared to me to be quite reasonable and I granted 
it.

Now, who is responsible for the unusual delay in connection 
with the present case? In the first place, the stenographers 
are responsible, for they were slow in bringing me the deposi
tions and the last, who seems to beat all records, did not give me 
his depositions until March 10, 1921. Out of curiosity, I noted 
this fact on the last page of the depositions taken by him. 
Again, the parties’ attorneys are responsible for, if I am cor
rectly informed, they have not yet taken communication of the 
depositions which have always remained in my possession. As 
for me, I have always been ready, as I am still to-day, ta hear 
them.

To-day the accused says: “The case was not adjourned every 
eight days and the justice who presided at the trial has lost 
jurisdiction.”

Could the accused renounce the benefit created in his favour 
by Art. 722, Grim. Code? I answer: “Yes,” because it is a 
question of procedure and his consent to renounce to the delay 
prescribed by the (’ode was legal and valid. The length of time 
elapsed w’hich he invokes as the basis of his objection, is of no 
importance because, in proposing and accepting the above men
tioned understanding, he accepted all its consequences in ad
vance. See the case of Proctor v. Parker (1899), 3 Can. Grim. 
Gas. 374, 12 Man. L.H. 528: “A conviction is not bad although 
more than three months elapsed from the commencement to the 
end of the proceedings.”

To support my view point I have only to cite some decisions 
rendered in analogous cases: Regina v. llefferman (1887), 13 
Ont. R. 616: “The provision of Sec. 857 (now Art. 722 C.C.), 
that no adjournment shall be for more than eight days, is mat
ter of procedure and may be waived and a defendant who con-
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sente to an adjournment for more than eight days cannot after
wards complain in that respect.” In this case the judges go 
still further by saying: “It seems that the provisions that no 
adjournment shall be for more than one week are directory 
merely. ’ ’

Re Burns* Bail (1906), 17 (’an. Cr. (’as. 292: “The consent of 
the accused to the longer adjournment was a waiver of the ir
regularity and the bail having been expressly given for longer 
than eight days the surety could not complain.”

Bedard v. The King (1916), 30 D.L.R. 326, 26 Can. Cr. Cas. 
99, 22 Rev. Leg. 302: “In the absence of prejudice to the ac
cused a summary conviction before a justice is valid, although 
there has been an adjournment without any date fixed for ren
dering judgment, if the magistrate before hand has given no
tice to the solicitor of the accused.”

Rex v. Dominion Drug Stores, Ltd. (1919), 31 Can. Cr. Cas. 
86, 14 Alta. L.R. 384: “The refusal of an adjournment to the 
accused even after the taking of evidence for the prosecution 
will be a ground for quashing a summary conviction if it was a 
manifest denial of justice and prevented the accused from mak
ing his full answer and defence.”

Regina v. Ilazen (1893), 20 A.R. (Ont.) 633: “The provisions 
of sec. 857 (now 722) that no adjournment shall be for more 
than eight days, is matter of procedure and may be waived 
and the defendant who consents to an adjornment for more 
than eight days cannot afterwards complain in that respect.”

For these reasons, therefore, I have not lost jurisdiction over 
the case in view of the mutual consent of the parties sanction
ed by the Court.

Consequently the objection raised by the defence is dismiss
ed.

Art. 5455, R.S.Q. (1909), reads as follows:—
Art. 5455: Who may not act as agents “Every retiiriing- 

oflicer or deputy return ing-officer of a municipality, and every 
partner or clerk of either of them, who acts as agent for any 
candidate in the management or conduct of his election for 
such municipality is guilty of an offence which may Ik* sum
marily tried and is liable to a fine of two hundred dollars.”

In this case which is of public interest, I am once more con
vinced that the first duty of the judge is to see that the law 
is respected. Everyone must comply with the law; as is ex
pressed concisely and forcibly in the English maxim “Law 
must be obeyed.”

The defendant in this case, a Notary Public, secretary treas
urer of the municipality of the Village of Rigaud and ex-officio 
returning officer at the election of a councillor should be strict-
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If his conduct was criticised, as it has been, if he was slander
ed, he had only to take the means provided by law for any 
citizen to defend himself and vindicate his honour; but in tak
ing the steps which the proof shews him to have taken, he con
stituted himself the agent of one of the candidates. That is 
what the law forbids absolutely.

The returning officer must remain absolutely neutral. He is. 
by the nature of the functions assigned to him by law, the 
president of the election. He is the impartial arbitrator be
tween the candidates and the electors and between the individ
ual candidates themselves; his duty is to see that the law is 
observed and that peace and good order are maintained.

The circumstances urged in justification and extenuation may 
tend to mitigate the penalty but cannot exculpate the defend
ant.

The proof established by a great number of witnesses who 
corroborate each other leaves no doubt as to the truth of the 
charges brought against the defendant and his illegal partizan- 
ship on behalf of one of the candidates. What is perhaps most 
damaging to the defendant’s case is that he interfered either 
seriously and even with violent expressions, or in the form of 
banter, in favour of Charlebois to the detriment of St. Julien. 
Ridicule sometimes kills more surely than serious accusations. 
Finally the defence itself admits this state of affairs, but adds

ly impartial and should not side with one candidate more than 
another. He should not on any pretext identify himself with 
the election of either of the two adversaries. He should not 
take part in the choice of candidates, address public meetings, 
intrigue or perform any act of partizanship. Yet Mayor Mont- 
petit, a friend of the defendant, said in his deposition “Chev
rette worked to defeat St. Julien in order to avenge himself.” 
If his conduct was questioned, as has been done, it was with
out doubt because he publicly and illegally espoused the cause 
of Charlebois and the candidate St. Julien hit upon the ap
propriate phrase one day when he said “stay at home and no 
one will say anything to you.” As that is what he should have 
done, it would have been much more worthy, and in so doing 
he would have shewn himself respectful of the law and in
finitely superior to those who might have the laxity to attack 
him in his absence especially as his position forbade him to en
ter the arena.
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in justification : 44 If I acted as I did it was in self-defence.”
Did the defendant not greatly exceed his duty, for example, 

when he exclaimed angrily to Procul Lefebvre in public: “You 
were against St. Julien and now you are for him. You spit Sl 
upon a man and then lick his hand.” A certain number of <’n 
witnesses swear that they saw the returning-officer several times ( #|| 
at Charlebois’ committee rooms. He also spoke at the meetings.

Far from being the moderator appointed by law, the defend
ant was more like Charlebois’ election agent (the election 
Lord of Charlebois) and that fact was so notorious that the 
case of beer that was destined to celebrate the latter’s triumph 
was left by the grocer at the returning-offieer’s door. He was 
(piick to realize the possible results of this incident, since he 
said hastily, ‘‘Take that away it is not a good thing.”

I am convinced that the defendant did more to bring about 
Charlebois’ election than that candidate did himself. On re
viewing the evidence made in this case I asked myself what the 
defendant could have done more than he did in the direction 
and organization of the election of Charlebois. If the defend
ant wished to do as he did and take an active part in the elec
toral struggle, he had only to resign his position as returning- 
officer.

I must not lose sight of the fact that the defendant is more 
or less the victim of a system which is, in my mind, defective.
The returning-officer in a municipal election shauld not be the 
secretary of the municipality. He then plays two roles and in 
his double capacity is sometimes tempted to do certain things 
which the returning-officer cannot and must not do.

Now, as to the penalty, I think it is only fair for me to 
take account of the heavy costs that have been incurred and the 
provocations which the defendant has had to put up with, at 
the same time taking care not to forget that this case must serve 
as an example to all those who are ealled upon to discharge the 
functions of returning-officer.

For these reasons I shall only condemn the defendant to pay 
a nominal fine of $5.00 and the costs of suit, and in default to 
pay the above mentioned fine and costs, to one month’s im
prisonment.
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Saskatchewan King's Bench, Maclean, J. January 17, 1922.
Vendor and purchases (§IE—28)—Agreement for hale and purchase 

or land—Agreement for extension or time ir failure or crop 
—"During currency or this agreement" — Meaning or— 
Eighth of parti eh.

An agreement for the sale of land contained a clause that if 
there was a total failure of crop “during the currency of this 
agreement” the vendor was to give an extension of time to the 
purchaser. The Court held that as the word “currency” was 
clearly used in a prior part of the agreement as applying to the 
time which the agreement was in force until the date fixed for 
final payment, the same meaning must be given to the word as 
used later on in the agreement, and that the purchaser was not 
entitled to an extension of time on account of a failure of crop 
after the date originally fixed for payment, an extension having 
been once made on account of such failure.

[See MeEwan v. Bumstead (1922), 65 D.L.R. 607.]

Appeal from the Local Master at Moose Jaw dismissing an 
application for an order to cancel a certain agreement for the 
sale and purchase of land, to forfeit moneys paid under the 
agreement and to vest the title to the land in the plaintiff. Re
versed.

L. McTagyart, for plaintiff ; L. Joh mon, for defendant.
Maclean, J. The facts are not in dispute, and a statement 

of facts has been filed. The statement sets out the amount of 
money that remained unpaid under the agreement when action 
was brought on January 29, 1921. The agreement provides for 
payment of the purchase-price by four instalments of $500 each, 
on December 1, in the years 1915, 1916, 1917 and 1918, and the 
balance, $2300, on Decemlier 1, 1919, together with interest at 
the rate of 7 / per annum from the date of the agreement. The 
agreement also contains the following clause: —

“It is further covenanted and agreed that in the event of a 
total failure of crop in any year to the currency of this con
tract that the purchaser shall be required to pay me interest 
only due under ibis contract, and the vendor agrees to give an 
extension of time for one year for the payment of the prin
cipal.”

There was a crop failure in the year 1919, and the defendant 
asked for and received an extension for one year for the pay
ment of the principal, that is until December 1, 1920. There 
was another crop failure in 1920. The defendant asked for and 
contends that he is entitled to a further extension of one year, 
for the payment of the print.pal, until December 1, 1921. The
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defendant’s contention is that as long as any money remains un
paid under the agreement a total crop failure entitles him to an 
extension of one year on the payment of principal, whether that 
crop failure occurs before or after December 1, 1919. The 
plaintiff’s contention is that the defendant is only entitled to an 
extension for crop failure occurring prior to December 1, 1919. 
If the defendant’s contention is right the action was brought 
prematurely. The question turns on the meaning of the phrase 
"in any year to the currency of this contract,” that is. practic
ally, on the meaning of the word "currency” as applied to the 
contract.

Counsel on both sides admitted that they were unable to find 
any judicial definition of the word “currency” as applied 1o 
an agreement for sale of land. The word “currency” is a usual 
term in its application to so-called commercial paper and in 
that respect has a definite meaning.

The word “currency” is twice used in the agreement under 
consideration. In an earlier part of the agreement, that is, 
earlier than the above quoted clause providing for extensions, 
it is provided that the purchaser shall have “the privilege of 
paying off the whole or any part of the purchase-price at any 
time during the currency of this agreement.”

It seems to me clear and not open to argument that the parties 
in providing that the purchaser should have the privilege of 
paying off the whole or any portion of the purchase-price dur
ing the “currency” of the agreement meant, at any time during 
the period ending December 1, 1919, the date fixed for final pay
ment. It is a well-known rule of construction that where one 
term is used twice in the same document the parties will lie 
presumed to use the term in the same sense in both instances. 
If that be so in this case, and in my opinion it is, there is no 
difference in meaning between the phrase "at any time during 
the currency of this agreement,” and the phrase "in any year 
to the currency of this contract.”

The condition therefore on which an extension is granted is 
a total failure of crop at any time up to but not after the first 
of December, 1919.

It seems to me that the defendant would not be in a stronger 
position if, instead of using the words "in any year to the 
currency of this contract” there had been used the words "un
til such principal money had been fully paid and satisfied.” 
That phrase was used in a mortgage which came before the 
Supreme Court of Canada in The Peoples Loan iV Deposit Co. 
v. (iront (1890), 18 Can. S.C.lt. *262, and it was there held that

Saak.
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Bvmhtkao.

Marl Pin. J.
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Q“e- thv parties had in contemplation the time originally specified 
"K B. for completion of payment. It is true in that case the Court 

concluded that the parties were not considering a breach of the 
contract, and that the parties in using the phrase “until fully 
paid and satisfied” could only have in mind the time which they 
had fixed or were fixing for completion of payments, while in the 
agreement under consideration the parties had in mind the pos
sibility of non-compliance in a certain event with the original 
terms. It is obvious, however, that if the parties were con
templating an indefinite number of extensions because of a pos
sible scries of successive crop failures, they would not use to 
designate an indefinite period a term already used to designate 
a definite period.

In my opinion the action has not been brought prematurely 
and the amount unpaid when the action was brought was also 
due at that time. The appeal will lie allowed. The plaintiff is 
entitled to the amount shewn in the statement of facts filed to
gether with interest thereon according to the terms of the con
tract.

The plaintiff’s application for cancellation of the agreement 
and forfeiture of previous payments is granted, hut the defend 
ant will have until February 1.1, 1922, for the payment of all 
moneys due under the contract and costs.

In default of payment of the whole amount due and costs by 
that time the agreement shall without further order l>e deemed 
to Ik* cancelled, the land vested in the plaintiff, and all moneys 
paid under the agreement forfeited to the plaintiff.

Appial allowed.

GABON v. DANJOV.
Quebec King's Bench, Martin, Greenshieldn, Dorion ami Allard, JJ.

February Bi, 1921.
jvmciM. hams (1IIA—18)— Action against lkhhke—Sale iiy kiik.hikk-- 

Lkmnok not pawty to ok moi s» my KaontEiHNoe—Validity— 
Intkrkst ok pvkc iiahku— Sai.k fkom hubhaxd to wire through 
non™'Validity—Qukhku law.

A sheriff's sale of an Immovable, In an action against a lessee 
under a simple bail d loyer, the lessee never having had any pro
prietory Interest In the property except that of tenant, and the 
lessor not being a party to or bound by the pretended sale, Is Il
legal and void In so far as It purports to give the purchaser anv 
title In fee to the said Immovable. A subsequent sale from the 
purchaser to his son, and a sale from the son to his mother cannot 
be Invoked to perfect the Illegal title, such a transaction being 
null and prohibited by Quebec law as being » sale from a husband 
to his wife through a lierson Interposed.

Petitory action.
The facts of the case arc net out in the judgment of Martin,
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Oar on d Jessup, for appellant; Angers, K.C., for respondent.
Martin, J.Respondent invokes a donation to him by Lord 

Mount Stephen of a property in the Township of ('ausapseal. 
lying between the publie road and the Matamajaw Club. The 
deed of donation was made on September 6, 1890. It was re
gistered on October 1, 1890. It did not contain the cadastral 
number which is alleged in the declaration to have been part 
of lots 3d and 4b of the official cadastre of the range of Old 
Road Kempt in said township.

He alleges a lease (hait à loger) of September 1. 1909, for 
10 years from May 1, 1909, to one Samuel Thibault, that the 
lease has expired and that the appellant is illegally in posses
sion of the property without right and refuses to give the same 
up to respondent although required so to do. The respondent, 
declaring that he consented to the buildings erected on said 
property being removed as provided in the lease, concluded that 
the appellant he condemned to give up possession of said pro 
pert y.

The appellant by his plea avers that on December 12, 1910. 
lie purchased at sheriff's sale the property in question which 
was brought to sale in a suit of one Henri Garon against tie* 
said Samuel Thibault (the latter being respondent’s lessee), 
that he subsequently sold the property to his son Joseph Gar
on and the latter sold the property to appellant's wife Marie 
Pineau. By the answer to plea respondent alleged that the 
pretended sheriff’s sale, as well as the sale from appellant to 
his wife through the intervention of his son, were radically 
null and that the deeds from appellant to the son and from 
the latter to the wife were not registered.

The Superior Court maintained rescindent's action and the 
defendant’s appeals.

In so far as the appellant's contention of right to retain pos
session of the property by virtue of the sheriff's sale to him. 
I have no difficulty in holding that this contention cannot pre
vail. The lease to Thibault was not an emphyteutic lease. It 
was a simple baiJ à loger and so styled by the parties. Thi
bault never had any proprietory interests in the land. He 
was a simple tenant and the so-called sheriff’s sale was no sale. 
It was a nullity and 1 think respondent could invoke this nul
lity by his answer to plea. The pretended sheriff’s sale was 
invoked against him by the appellant 's plea.

Rescindent was not in any way a party to or bound by such 
pretended sheriff’s sale and he clearly had the right when it
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was invoked and pleaded against him, to aver and urge that 
as to him it was a nullity.

In my opinion, the objection that the action should have 
been directed against the wife of appellant also fails. Her 
pretended title deed was not registered. There was nothing 
to indicate to respondent that she claimed title and possession 
to the property. The appellant could not invoke or plead her 
rights, and moreover she had no rights. The deeds from ap
pellant to his son and from the latter to appellant's wife have 
all the ear marks of a sale from husband to wife through a 
person interposed. Such a transaction is null and prohibited 
by law Carter v. McCaffrey, 1 Que. K.B. 102.

Finally, the appellant fell back on the contention that he 
was entitled to retain possession of the property as lessee by 
tacit re-conduction and renewal of the Thibault lease. This 
ground was not urged in the written pleadings. The lease 
contained an express prohibition against sub-letting and the 
right to renew the lease at the expiration of the stipulated 
term was a personal right granted to the lessee Thibault. Thi
bault could sell the buildings and the purchaser could take 
them away. Respondent declares his willingness to have this 
done.

I do not think appellant could or did acquire any other rights 
under the lease in question though respondent left appellants 
in possession of the property for the balance of the term of 
the Thibault lease. He never consented to a removal of that 
lease in favour of appellant and the latter was not in a posi
tion to exact a renewal.

The appellant in his réplique admits that he had no more 
rights than the tenant Thibault had, and he had one less right, 
that is to say, the personal right accorded Thibault to renew 
the lease. The appellant admittedly, has no rights as proprie
tor of the property.

The judgment of the Superior Court granted in part respond
ent’s motion to amend the cadastral description as part of 3a 
of the official cadastre of the range Vieux Chemin Kempt. The 
property is described by mete; and bounds and no prejudice 
results from correcting the cadastral number.

1 would confirm the judgment of the Superior Court for the 
reason therein stated, and dismiss the present appeal with 
costs.

Dorion, J.:—A petitory action which was maintained by the 
Superior Court. The defendant appeals from this judgment.

The defendant Garon states in his plea that he is not the
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true possessor and that the property which he bought at a 
sheriff’s sale was resold to his son and by the latter to defend 
ant’s wife.

Instead of asking to be put out of Court, the appellant con
tests the respondent’s title and asks that the action be di* 
missed.

Now the respondent has proved his right of ownership. The 
action must, therefore, be maintained against the appellant.

If Mrs. Garon has any rights, she can enforce them when she 
is a party to the action, if she sees fit to intervene. But a 
transfer of property from husband to wife through a person 
interposed is null. The appellant pretends that his wife is pos
sessor under a lease (bail à rente) and that the sheriffs sale 
was made subject to the charge of the rent which he continued 
to pay to the respondent until May 1, 1919.

But it appears by the exhibits in the record that the lease 
in question is not a bail à rente and that the only right that 
the appellant bought from the sheriff is the right of the lessee 
Thibault against whom the sale was made.

As a last resource, the appellant invokes in appeal the ordin
ary lease (bail à layer) which was for a term of 10 years ex
piring May 1, 1918, and renewable every 10 years at the option 
of the lessee. But he should have taken that position in his 
plea, asking for renewal of the lease and tendering the rent.

The Court is only obliged to pronounce upon the contesta 
tion joined. Besides, the appellant could not take exception 
to his wife’s right for he repudiated all personal interest in the 
contestation. He might have pleaded tacit renewal through 
his prolonged occupation more than 8 days after the expiration 
of the term, as entitling him to continue his enjoyment if not 
to resist the petitory aetion.

It is true that the fact appears by the written plea and the 
evidence; but the appellant does not pretend to have occupied 
the premises as lessee with the knowledge and consent of the 
proprietor, lie does not ask for possession as lessee. He does 
not offer to pay the rent. He asks that the action be dismissed 
purely and simply. He must therefore fail. Judgment con
tinued with costs of both Courts.

Allard, J.:—To decide the present case we must answer the 
following questions: 1. Is the plaintiff owner of the reven- 
dicated immovable? 2. Have the defendant's wife and his son 
Joseph ever had rights in the said immovable, and has the de
fendant’s said wife still such right? J. Is the present action 
properly brought against the defendant? 5. Supposing that
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the sheriff of liimouski, on a writ d<e terris issued in a ease of 
Garon v. Thibault, did sell and adjudicate to the defendant the 
revendicated immovable, was that sale legal and had it the effect 
of transferring the property in the said immovable to the plain
tiff? fi. Can the defendant admit in his plea that he acquir
ed Thibault’s rights from the sheriff and at the same time 
contest the plaintiff's petitory action!

The first question seems to me to be easy of solution. The 
plaintiff-respondent acquired the revendicated immovable by the 
said deed of gift of September 6, 1890, duly registered. Ilis 
title is perfect and gives him complete ownership of the proper
ty in question. The only restriction placed on the plaintiff’s 
right of property by the said deed is that he cannot sell or 
hypothecate the land.

But. says the defendant-appellant, the land nr longer belongs 
to the plaintiff-respondent. I bought it from the sheriff at a 
judicial sale and sold it to my son Joseph who in turn sold 
it to his mother, my wife. My wife is owner and is in actual 
possession. The only charge imposed upon her by the sheriff s 
deed of sale is to pay the annual rent of $15, and this has been 
paid every year.

In the first place, it is difficult to discover, from the evidence 
and the titles produced, if the land sold by the sheriff is the 
identical land revendicated by the respondent. The descrip
tion of the land sold by the sheriff is not the same as that of 
the property leased to Thibault. Furthermore, I am of opinion 
that the deeds from the appellant to his son Joseph and from 
the latter to his mother are not genuine. The appellant never 
transferred the property in the land he bought from the sher
iff to his son Joseph. The appellant was in financial difficul
ties at the time by reason of obligations incurred on behalf of 
his other son Henri. He transferred the property to his son 
Joseph either for the purpose of keeping it free from the at
tentions of his creditors or in order that the latter might serve 
as an intermediary or person interposed between himself and 
his wife.

After selling to his son Joseph for $2,300, he received noth
ing but promissory notes in payment. None of these were ever 
paid and the appellant made them payable to his wife. Later 
on, in order to perpetuate the fraud and simulation, the son 
transferred the ownership and rights in the land, which he had 
acquired from his father, to his mother.

For my part, I am of opinion that these deeds are simulated 
and non-existent. I speak of the deeds from the appellant to
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his son and from the latter to his mother. Reside*, the evidence 
shews that the defendant-appellant, in spite of these simulated 
deeds, always remained in possession of the revendieated land. 
That was the conclusion reached by the Judge of the Court of 
first instance, who heard the evidence. I am absolutely of his 
opinion.

I may add that the testimony of the appellant ami his son 
Joseph does not appear convincing to me. Given that the ap
pellant has always been in possession of the revendicated prop
erty, it follows that the action against him is well taken.

The appellant can only have the rights of Thibault, who had 
leased the land in question for a period of 10 years ending May 
1, 1919. Thibault was forbidden to sublet by the terms of his 
lease from the respondent. It is true that Thibault was per
mitted to renew his lease for another term of 10 years, hut 
that right was personal to him; and if he could not sublet, it 
is evident that he could not transfer to a third party his right 
to renew his lease at the expiration of the 10 years.

By art. 699 C.C.I*. an immovable can only be seized as against 
the person condemned who is or is reputed to be in possession 
animo do mini. Thibault was only a simple lessee under a boil 
à loyer, llis possession was precarious. It had none of the 
characteristics or qualities necessary for prescription. The 
sheriff’s sale to Thibault is, therefore, absolutely null ami its 
nullity can be invoked by the respondent.

The appellant contends that this sale is valid because Thi
bault was in possession of the property in question under a lease 
which gave him the rights of a proprietor. As I have already 
said, Thibault was only an ordinary lessee. The parties to the 
«Iced of September 1, 1909, express themselves clearly. The 
first clause of the lease is as follows: —

“Who has by these presents leased by bail à loyer for 10 
years ... M

But, says the appellant, the respondent had knowledge of the 
sheriff’s sale and made no opposition.

Can the appellant pretend that the respondent had knowledge 
of the sale of his property by the sheriff? The evidence does 
not shew it. It is true, in this connection, that the plaintilf- 
icspondent was asked the following question“(j.—Did you 
have knowledge of the sale of the property in the ‘Moulin Thi
bault’?” and answered as follows:—‘4A.—1 had some knowl
edge of it.”

The question only referred to the sale of the mill. This mill 
belonged to Thibault. It was his by the terms of his lease and

4
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he was entitled to take possession of it, and there is no doubt 
that the respondent thought that the effects sold against Thi
bault by the sheriff tielonged to the latter, that is, the buildings 
erected on the respondent’s land.

The appellant was also of that opinion since, in para. 2 of 
his answer, he virtually admits that he only acquired Thibault’s 
rights and states that his son Joseph and his wife, who derive 
their alleged title from the appellant himself, have not and did 
not acquire by their title any greater rights than the said 
Samuel Thibault may have had in the respondent’s land.

This admission made by the appellant facilita’es the solution 
of the present controversy. If the appellant only acquired such 
rights as Thibault possessed, he did not acquire any right in 
the revendicated land. He only Isiught the buildings which 
belonged to Thibault.

But the appellant argues in his factum that, having acquired 
Thibault’s rights, he must be treated as a lessee in any event, 
and that the respondent should have given him notice to vacate 
the premises before taking action. The answer is that that is 
not the stand taken by the appellant in his plea.

He denies the respondent's right of property and pretends 
that the revendicated property belongs to him by reason of the 
title he derived from the sheriff. This pretension alone en
abled the respondent to obtain from the Court a judgment de
claring him to be the owner of the property, and this he could 
only do by means of a petitory action. But if he had pleaded 
that he was in possession of the said land as lessee, havimr 
acquired from the sheriff the rights which Thibault had under 
his lease from th« respondent, the latter could have answered 
at once: The sheriff's deed does not give you the right to a 
renewal of Thibault's lease for a further period of 10 years. 
That right was personal to Thibault and you cannot exercise 
it yourself. The skill and resourcefulness of his attorneys 
would have suggested other serious grounds of defence.

In any event, we have only to pronounce upon the questions 
raised hv the pleadings in the present case. Anil on the whole, 
for tin* above mentioned reasons, I would confirm the Superior 
Court judgment with costs of both Courts.

MOXDOIt v. WI LUTS.

Manitoba King's Bench, Dynart, J. April 20, 1922.

CONTRACTS (SIIB—186)—To CVT AND DELIVER CVLFWOOD—“EVERY FOn 
hi III.K ASSISTANCE"—SEVERAL OH ENTIRE—PAYMENT FOB DELIVER
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An agreement to eut and deliver a certain quantity of pulpwood. Man.
to be paid for monthly lor deliveries made during the month, the ------
other party agreeing to render “every possible assistance” to en- K.lt. 
able the carrying out of the terms of the agreement. Is not a con 
tract for the sale of goods, nor a building contract, but one for Moniioii
work and labour deluding for its maximum performance on the r. 
concerted efforts of both parties; it is an Instalment contract in Wh.i.ith. 
respect for the payments for the monthly deliveries, which ate 
recoverable, though the maximum deliveries were not reached Ik»- tv'-art. J. 
cause of the lack of assistance by the other party.

Action for the recovery of the balance due under a contract 
for putting pulpwood. .lodgment for plaintiffs.

IV. Hollands, for plaintiffs.
IV. Monahan, and IV. II. Hastim/s, for defendants.
Dvsart, J. ; Late in the year 1920 the defendants entered 

into an agreement with the Dryden Paper Mill Ltd., by whieii 
they agreed to “cut. haul and deliver on ears” from the tint 
her concessions of the company in Western Ontario, a large 
number of cords of ", ranging at the defendants’ op
tion front 3.000 to A,(100 cords, at the price of $8 per cord. On 
December 13, 1020, the defendants entered into a similar con
tract with the plaintiffs, who agreed to cut. haul and deliver 
4.000 cords of the pulpwood at $6 per cord.

The two contracts, except for the necessary differences in 
parties, quantities and price, are in exactly the same terms in 
all respects. Both provide that “deliveries will begin as soon 
as possible, and will terminate on the completion of the number 
of cords above mentioned,” ami also that “payments will 
he made on the lôth of each month for all pulpwood which is 
received before the first of the month. Ten per cent, of the 
value of the wood received will be retained . . . until this 
contract has been completed,” that is, in this case, retained by 
the defendants.

Like the earlier contract, the contract between the parties 
hereto contains the further provision that “every possible as
sistance will be given to the parties of the second part in locat
ing roads, procuring ami removing cars, and otherwise to en
able them to carry out the terms of this agreement.”

The parties of the second part in the later contract are the 
plaintiffs.

I nder their contract the plaintiffs went to work and in the 
months of January. February and March, 1921, they cut, haul
ed and delivered on cars 133.9 cords, 964.2 cords and 964.3 
curds, respectively—in all 2,062.4 cords—for which they were 
paid on February 15, March 15 and April 15 the stipulated 
price of *6 per cord, less the 10'/t retention money. In the 
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same way the defendants got the benefit of these deliveries and 
received from the paper company payments at the rate of $8 per 
cord, less 1 ()f. There is no dispute over these facts.

Hut tlie April deliveries amounted to only 532 cords, bring
ing the total deliveries up to 2.594.4 cords, that is, 1,405.6 cords 
below the stipulated 4,000. Payment of the April deliveries 
was made hv the company to the defendants subject to the 
usual 10',' retention, but was refused by the defendants to the 
plaintiffs. The plaintiffs, therefore, have brought this action 
to recover payment for the April deliveries at the contract 
rate less 10'> thereof, amounting to $2,782.80. In addition 
they claim a small item which is admitted, at $238—making 
their total claim $3,110.80.

In resisting payment the defendants set up breach of con
tract resulting in the loss of profits on the 1,405.6 cords at $2 
per cord, and the loss of 20 cents per cord on 2,062.4 cords, be
ing the adverse difference between the 10% money retained 
from them and that retained by them. In all their claim 
amounts to $3,330.28, and they ask for judgment for the bal
ance in their favour.

In order that the plaintiffs might succeed in this action they 
must shew: (1) that they were not responsible for the failure 
to make full deliveries; or (2) that the contract is divisible 
and is payable by instalments. The defendants’ claim, of 
course, rests upon the view that the contract is an entire one.

The plaintiffs plead impossibility of full performance and in
troduce some evidence which, while supporting, did not establish 
that plea. But the evidence did not shew to my satisfaction 
that the lumbering conditions under which the plaintiffs work
ed were unusually difficult; that the snow in the forest, while of 
sufficient depth, was soft and wet; that the workmen could not 
be induced to remain very long at their unpleasant tasks in 
wet snow; that continuous supplies of new and often inexper
ienced men were brought in to replace those who daily left 
the camp; that one of the plain*lift devoted a large part of each 
day in Winnipeg to securing and transporting such new recruits 
as were available; that on several occasions the plaintiffs told 
the defendants of the need of more men and asked defendants’ 
assistance and co-operation in procuring men; that the defend 
ants knew in February that deliveries would have to be speed
ed up if the contract was to be carried out in full; that some 
of the defendants, with a view to assist, visited the camp over 
night and made some suggestions, which the plaintiffs regarded 
as impracticable; and that nothing more was done by the de
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fendants to enable the plaintiffs to carry out the contract. In 
the meantime plaintiffs continued under these adverse condi
tions, and with considerable zeal and earnestness, perhaps with 
occasional petulance, to work through to the end of the season, 
doing all they could to carry out the contract in full. In spite 
of their efforts, however, they fell short of their goal. 1 at
tribute their failure to adverse ons, and lack of assistance
from defendants.

Are the plaintiffs responsible for breach of contract? Arc 
we to look to their contractual undertaking and overlook that 
of defendants ? ' Are we to condemn the partial performance 
of the plaintiffs and " that of the defendants? The de
fendants had a contractual duty to render “every possible as- 
sistance” to the plaintiffs “to enable them to carry out the 
contract.” This duty was a real one. The language is not 
to be ignored. It imposes on the defendants a specific duty of 
doing everything that could possibly be done to aid in carrying 
out that contract. From the evidence 1 am satisfied that the 
defendants, apart from offering some advice, did nothing sub- 
slant ial in the way of rendering assistance, and that if they had 
exercised themselves as much in rendering assistance as they 
did in insisting on their supposed rights, the contract might 
possibly have been performed in full.

Ii ought to be noted that the provision calling for “every 
possible assistance” from the defendants van have no proper 
place in such a contract unless it be to arrange that a united 
effort be made by all the parties to the agreement to inerea.se the 
output. If the responsibility for the full output rested entirely 
upon the plaintiffs, why were the defendants to render “every 
possible assistance”?

The assistance could not give them a greater profit per cord— 
it could only give them the fixed profit per cord on a greater 
number of cords. Thus the defendants had a substantial in
terest in increasing the output to the maximum. Rut that out
put was expected to be more or less indefinite. The contract 
between the paper company and defendants was originally plac
ed at 3,000 cords, but by later negotiations the defendants se
emed the privilege of increasing it to any amount up to 5,000 
•ords. So also in the contract sued on here. Provision was 
made for accepting 3,000 cords instead of 4,000 in the event 
that sleighing ceased by March. It was also provided that:— 
“permission to continue the work on the same terms until the 
close of the logging season, or say the first of May, will be 
granted if conditions so warrant.” From these provisions it
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must be evident that the parties contemplated getting out all 
1li<* pulpwood possible—and in that task of getting out tie* 
maximum output, the defendants were to render “every pos
sible assistance.’’

Besides ihe deliveries are to he paid for monthly. This, pro
vision partakes of the nature of a severable contract. The re
tention money is withheld as a leverage to induce full perform
ance. Is mi this retention money really the measure of plain
tiffs’ damage in ease of default ! That at least is the plaintiffs’ 
view. They do not seek to recover it. They recognise that 
having failed to complete the deliveries up to the stipulated 
4,000 cords they are not entitled to the moneys retained. The 
same construction has been put upon the contract between the 
defendants and the paper company and settlement has been 
made in full upon that basis. Why should settlement be denied 
the plaintiffs on the same basis / I can see no reason for such de
nial. Of course, it lias been urged on the authority of severed 
eases that the retention money is merely for safety, or merely to 
stimulate performance, and that it is not the measure or limit 
of damages resulting from failure to perform in full. But 
while that may be true of building contracts payable by in
stalments, I think tin- principle does not apply to the contract 
in question here. As I construe this contract, it is not what the 
defendants content!. It is neither a contract for the sale of 
goods, nor is it a building contract. It is rather a contract 
for work and labour to be performed on specified timber limits. 
The plaintiffs and defendants were both restricted to these lim
its. Neither could go into the open market and buy pulpwood 
to fill up the number of cords required. In one instance at 
least the plaintiffs did buy pulpwood to swell their deliveries, 
but the pulpwood was refused by the Dryden Company to 
whom all deliveries had to be made by plaintiffs. The contract 
was, therefore, one for cutting all possible pulpwood from cer
tain lands, with a minimum fixed, but without a maximum— 
and containing a provision that defendants would render every 
possible assistance to enable plaintiffs to fulfil their contract.

It is argued by defendants that this is not an instalment 
contract. But in one sense it is, and in another it is not. It 
is an instalment contract in that the deliveries of each month 
were payable on the 15th of the following month. On the ma
turity of each of these instalments plaintiffs could maintain an 
action for it. And this would continue true till the time for 
final settlement, when, if there was damage suffered by them, 
the defendants might offset and counterclaim. In this latter



<W D.L.R.] Dominion Law ltwuirrs.

sense then, the contract is not an instalment contract—it is an 
entire contract—in the nature of a building contract.

The conclusions I reach are, that the contract is properly con
strued as one which depends for its maximum deliveries, on 
the concerted efforts of both parties to it; that the maximum 
was not readied because of the lack of assistance by defendants; 
that the deliveries made must be taken as full deliveries so far 
as the efforts of the plaintiffs could make them full; that the 
defendants’ loss of profits for the shortages of deliveries must 
fall on defendants; that the defendants’ counterclaim be dis
missed with costs; that the plaintiffs are entitled to payment 
for the April deliveries in the same way as for the earlier de
liveries, and that the plaintiffs, therefore, have judgment for 
$21,110.80 with costs.

Judgment fur plaintiff.

O'LEARY v. O'LEARY.

Alberta Supreme Court, McCarthy, J. September CJ.iJ.

Husband axii wife ($III B—149a)—Restitution of conjugal rights— 
Impossibility of creating a home—Order if made ineffec-

The Court will not grant restitution of conjugal rights where 
the course of conduct of the plaintiff towards her husband would 
make it impossible for the parties to live together again under 
such circumstances as to constitute a home in which conjugal 
relations would lie established, and a social atmosphere created 
which would be beneficial to the upbringing of the children and 
the order in the opinion of the Court would be ineffectual and 
unsafe.

Hvshaxd and wife (SHI B—145)—Action by wife—Rkstitvtiox of
CONJUGAL RIGHTS—DEFENCE—DISMISSAL OF ACTION FOR ALIMONY 
—Same matters ix issue—Action mere cloak to obtain pos
session OF CHILDREN.

The dismissal of an action for alimony brought by a wife 
against her husband, in which the husband is charged with the 
same matrimonial offence, is an effectual bar to a subsequent 
action for restitution of conjugal rights, the real purpose of which 
is to procure the custody of the children.

Action by a wife for restitution of conjugal rights. Action 
dismissed.

(irorge /loss, K.C., for plaintiff.
II. A. Chadwick, for defendant.
McVartiiy, J.:—The defendant sets up by way of defenee 

that he has lived separate and apart from the plaintiff by 
reason of the plaintiff’s conduct towards him.

This aclion was commenced by statement of claim issued out 
of this Court on April 15, 1922. Prior to the commencement
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of this action, the plaintiff brought an action against the de
fendant for alimony. The statement of claim in the last men
tioned action was issmsl out of this Court on August 10. 1020. 
and alleges various acts of cruelty and that the defendant failed 
to provide the plaintiff and the children with sufficient clothing 
and necessaries, and that the defendant forbade the plaintiff 
receiving her relatives including her mother, brother and sis
ters. at the home of the parties to this action and refused the 
plaintiff the right to visit her people, and charges that the de 
fendant was not a fit and proper person to take care of the in
fant children, and if they were not under the care of the plain
tiff they would not be properly brought up or clothed or other
wise taken care of. The plaintiff also claimed alimony and an 
injunction restraining the defendant from selling, transferring 
or otherwise disposing of his farm implements, moneys deposit
ed in the hank or other assets. The action proceeded to trial 
before Scott. J.. and on March 16, 1921, was dismissed and the 
custody of the infant children was given to the defendant.

The oral judgment of the trial Judge, after dismissing the 
plaintiff's claim for alimony, concludes as follows:—“I am pre
pared now to hold that the defendant is entitled to the custody 
of all the children. If you make any other satisfactory arrange
ment between the parties I will make an order to that effect. 
You can speak to me about it afterwards.’’

At the trial of this action, I endeavoured to have the parties 
arrive at some settlement of the matters in dispute between 
them ami the case was adjourned for that purpose and 1 have 
deferred giving my judgment until this late date in the hope 
that the parties to the action would still arrive at some agree 
ment but evidently they have been unable to do so.

It was stated by counsel at the trial of this action that de
reference to a satisfactory arrangement made by the trial Judge 
arose by reason of the fact that the defendant at the conclusion 
of the trial offered to allow the plaintiff to have the custody 
of one of the children, being the infant child, which she re 
fused to accept, explaining in her evidence at the trial of th^ 
action that her health was then in such condition that she did 
not feel that she was strong enough to Io«.k after the child, win. 
was then an infant of the age of three or four months or there 
abouts. No appeal was taken from the judgment of Scott, J.

The course of the plaintiff ’s conduct that the defendant com 
plains of may Ik- briefly summarized in part as follows:—That 
on June 11), 1920, the plaintiff left the defendant's home, takin 
with her the three infant children, (.the infant previously refer
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red to being born subsequent to June 19. 1920); that the de
fendant subsequently aseertained that she bad left them in a 
home for neglected children in the City of Calgary, and upon 
hearing of this that he arranged to have them placed elsewhere, 
with their mother; that on August 10, 1920. she commenced 
the action for alimony and the custody of the children, pre
viously referred to. and in the course of the conduct of tic 
action she filed an affidavit, sworn to on August 9, 1920, where
in she charges the defendant with endeavouring to have her 
commit a criminal offence in that he endeavoured to induce her 
to commit an abortion ; that the plaintiff caused the defendant 
to he brought before a magistrate on a charge of assault, that 
the defendant was convicted, but he says no opportunity was 
given him of producing evidence before the magistrate ; and 
that on March 16. 1921, action for alimony above referred to 
was dismissed, and that the trial Judge directed that he, the 
defendant, be given the custody of the four infant children ; 
and that, notwithstanding the judgment of the trial Judge 
directing that the defendant should have the custody of tic 
children, the plaintiff circulated in the neighbourhood where 
they lived, amongst his neighbours and acquaintances residing 
at Cluny and in the vicinity, a petition by which they placed 
themselves on record, as the petition states, of being heartily 
in favour of granting the custody of the children to the plain
tiff; and that on January 22, 1922, the plaintiff launched an 
application for the custody of two of the children, which ap
plication she subsequently dropped ; that also, the plaintiff en
deavoured to interest the Department of the Provincial Govern
ment which has the supervision of neglected children, in the 
matter, representing to them that the children were not being 
properly cared for and causing enquiries to be made by them 
from the defendant ; that on March 17, 1922, the plaintiff, ap
parently having changed her solicitors, caused a letter to In- 
written to the defendant by them, laying the foundation for 
the present action, and on April 15, 1922, the present action 
was commenced. In short, that the whole course of conduct 
of the plaintiff towards the defendant has been such that it 
would be impossible for them to live together as man and wife.

The evidence as to what transpired since the termination of 
the former action is contradictory. The defendant, since the 
separation, apparently has had his sister keeping house with 
him on the farm and looking after the children. The plaintiff 
alleges cruel treatment by him, which is contradicted by the 
defendant and his sister but the i. -tendant does admit upon one
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occasion «if having turned hvr out of the h«ius«*. There is no 
«lotiht. in my mind. hut the eon«luet of the defrndant. the hus- 
haml. towards his wife was not what it should haw been, hut 
the situation app«»ars to me to In* that the plaint iff has so 
annoyed the «lefendant by the publicity given to their donmstic 
troubles ami by eomp«-lling him to pay costs of the former ac
tion. which was done, ami putting him t«i the expense in con- 
imction with her actions, that the «Icfrndant is retaliating by 
making it as ditlieult as possihh1 for tin» plaintiff to s«*e her 
vhihlreii.

The questions therefore arise: —1. Does the course of con
duct of the plaintiff «liaentitle her to succeed in an action for 
restitution of conjugal rights; ami 2. Is tin- dismissal of her 
action for alimony tinder the circumstances a bar to the present 
action! 1. Is this a bond fair action for the restitution of 
conjugal rights, or is the md purpose to procure the custody 
of the children!

Counsel for the defendant relics on the ease of Russell 
v. Russell, [1897| A.C. 395, where the wife had aeeus- 
«•<1 the husband «if sodomy of which lie was fourni not guilty, 
she suhscipiently commenced proc«»edings for restitution, the 
hushaml counterclaitiKMl for jmlieial separation, his counb-r 
claim was dismiss«sl. so was the wife's petition on account of 
her conduct.

Counsel for the plaintiff on the «ither hand takes the posi
tion that the only «h-fences open to an action «if this charaet«‘r 
are:—!. Adultery. 2. Cruelty by the petitioner. 21. Deser
tion. which became an a«l«litional ground in 1857, relying on 
Dixon's Divorce Law ami Practice, 2!rd «*«!., at p. 21. In other 
words, e«ntns«‘l for tin- plaintiff contends that we arc in Alberta 
y««t tim 1er the Law of Knglaml as it existed prior t«i 1870 ami 
that the Act of 1881 (Imp.) eh. <18 which he contend*, in effect, 
proviflcs what is a reasonable cause for the refusal of a decree, 
is not applicable tn Alberta, ami that tin» many other defences 
which have h«'en held tenable since the passing of the Act of 
1884 <lo not apply to Alberta, ami we are thrown laick under 
the ohl law ami limited to the three defcncea above «-numeral- 
«si. If that b<* not so, there are many «ither grounds for re
fusing the decree, vide Dixon at pp. 21 ct seq.; e.g., a false charge 
against a hushaml of an unnatural «iffcnce; «langerons «trunk 
«•nncss, etc. See also Marsh til I v. Marshall ( 1S7D ), 5 |\D. 19, 
48 L..I. (1*.) 49, where deed of separation containing a coven
ant not t«i sue was belli to In- a good «lefence; ami the cases 
collected in Brown ami Watts' Divorce ami Matrimonial Causes,
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>ih «•<!., at pp. 89, ÎH), 91, 92; also where a plaint iff was addicted Alta,
to drink and had become dangerous to herself and otlivrs, and S(.
where a separation deed exeeuted hy the husband and wife 
.jointly is a liar to such a suit. b'Arcy v. DWrry (ltihTI,
19 L.H. Ir. :it»9. where a violent temper and habitual intern- o’Lmmy
peranee were held to eonstitute a legal defence to a suit by the
wife for restitution. Mr< ar,,lv

Hayden on Practice and Law in Divorce Divisions at paires 
78, 79. 121 and :«:i.

As to the contention of counsel for tin* plaintiff (a) That the 
t'ourt should only consider three grounds of defence that is 
adultery and cruelty (desertion being added as a ground in 
1*’»7) in proceedings for restitution (b) and that material 
modifications were made in the law by the Acts of 18.77 and 
1*84.

While some of the text Isioks support this view, 1 think that 
after careful examination of the statutes and authorities some 
of the latter, it will lie observed, decided prior to 1870. will 
not support this view. Section 17 of the Divorce and Mat
rimonial Causes Act. 18.77, (Imp.) eh. 8f>, provides that either 
the husband or wife may institute proceedings for restitution 
"f conjugal rights and that the Court upon being satisfied of 
the truth of the petitioners allegations and that there is no 
legal ground why the same should not Is* granted may decree 
restitution accordingly and by sec. 22 of the same Act it is 
provided : —

In all suits and proceedings, other than proceedings to dis 
solve any marriage, the said Court shall proceed and act and 
give relief on principles and rules which in the opinion of the 
said Court shall be as nearly as may be conformable to the 
principles ami rales on which the Ecclesiastical Courts have 
heretofore acted and given relief, but subject to the provisions 
herein contained and to the Rules and Orders under this Act.”

It is to be observed that the Act of 1877 has not altered 
those principles. What would constitute a proper ground for 
refusing restitution before the Act constitute a proper ground 
subsequent to the passing of the Act. In other words, there 
Inis been no modification by the Act of 1877.

since the date of the adopt ion of the English law, 1870 in 
this Province, the Act of 1884, (Imp.) eh. 08 has been passed 
in England but from au examination of that Act it was ap
parent that all the Act did was to do away with the power 
of attachment and affected the question of desertion in the 
vase of disobedience to the order. But no new grounds of
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Alta. defence wore created by the Aet nor were there any create* 1 
UU by the Aft of 18SÎ, (Imp.) eh. 8ft.

A careful examination of Russell v. Russell, 118971 A.C. 39.'). 
O'Lkaby will disclose that the Court there sought to timl out what were 
O'Leary the prineiples and rules on which the Eceleeiastieal Court acted

-----and gave relief and that ease indicates that the impossibility
Mrcsrihy. J. ()f ||lt. pMrtien continuing to live together would lie a proper 

ground for refusing to grant restitution of conjugal rights, 
and that too according to the Ecclesiastical principles and 
rules.

Numerous authorities discuss what defences are available in 
proceedings of this kind. For example, intemperance lias been 
held not to be a good defence but habitual drunkenness has. 
see liter v. Ueer, (1906), 94 L.T. 704, 54 W.R. 564, 22 Time 
L.lt. 367. A false charge of an unnatural offence was held to 
be a good ground for refusing to order restitution of conjugal 
rights ; Sec Russell V. Russell, supra. The defence of itn 
potency was discussed in Ricketts v. Ricketts, ( 1 htiO), 35 L.»I. 
(1*.) 92, 13 L.T. 761. A separation deed is discussed in Welch 
v. Welch, (1916), 85 L.J. (P.) 1H8, 115 L.T. 1. ami also in 
the recent case in Saskatchewan of Korulak v. Korulak, (1921). 
57 D.L.K. 746, where MacDonald. .1., refuses to order restitution 
of conjugal rights where a separation agreement was in existence 
although not produced at the trial. Insanity as a general ru* 
is not a good reason for refusing restitution of conjugal right' 
but if dangerous it may Is* otherwise; see (Jreen v. (ire* <

( 1869), 21 L.T. 401. Refusal of intercourse is discussed it 
Davis v. Davis, |1918| P. 85, 87 L.J. (P.) 53, 118 L.T. 649.

So that, although the defences may have been extended sin. 
the Act of 1881, no new grounds of defence were created b.\ 
the Acts of 1857 or 1884 and there has been no modification • 
the prineiples or extensions thereof. The law relating to re»
I it ut ion which guided the Ecclesiastical Courts and the Diver* 
Courts are set out |H?r Lopes, L.4., in Russill v. RusstU, 1189.' 
P. 315 at pp. 333-335, and pt r Rigby, L.J., at p. 339, (64 L..I 
(P.) 105).

The Court in dealing with the effect of the conduct of o» 
of the parties U|>on the home in the ease of Russdl v. Russ*
118971 A.C. at p. 408 says:—

“There is no doubt that where the home is not destroyed, 0 
Court might say ‘To keep the parties together is desirable.’ It 
where the conduct is such that the home is at once absolute 
destroyed .and that according to the ordinary human bn 
and feelings it would In* discreditable for the parties to li
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together, the Court is justified in saying it would not forve A,,a- 
them to live together.” gr

While it might lx* possible for the Court to order parties ----
to live together under the same roof it seems to me in this O'Leiev. 
ease the course of conduct of the plaintiff towards her husband o'Lkaky.
would make it humanly impossible for the parties to live to- ----
get her again under such circumstances as to constitute a home M" er,hy'J' 
in the true sense of the word, a home in which conjugal re
lations would be established in fact and a soeial atmosphere 
created which would be beneficial to the upbringing of the 
children. I am satisfied from the evidence and the feeling 
which was shown between the parties at the trial of the action 
that any order directing re» "i>n that I would make in the 
matter would be ineffectual and unsafe and I am not satisfied 
it would not result in a breach of the peace.

In Torn el I v. Torsell, (1921), 58 D.L.R. 575, lti Alta L.R. 200,
Reck, d. said at p. 581:—

“Rut it will have been observed that the restrictive definition 
of ‘cruelty* laid down in Russell v. Russell was held to apply to 
n ease of judicial separation only because in cases of that sort 
t! e Court, that is the Court for Divorce and Matrimonial Causes, 
established by the Act of 1857, sec. fi, was, by reason of the 
restrictions placed by the Act upon the powers of that Court, 
hampered by the principles and rules of the Ecclesiastical 
Courts (see. 22). Nor, as the case itself discloses, is it neces
sary as a defence to an action for restitution of conjugal rights, 
to establish cruelty of the special kind required to be shown by 
the plaintiff in a suit for separation.”

There is nothing in the reasons for judgment of the majority 
of the Court in Torsi 11 v. Torsi II which conflicts in any way 
with this statement of the law.

Lord Hersehcll in Russell v. Russill, |1897| A.C. at pp. 455 
15(1, s out the distinction to which Reck, J., has referred as 
follows:

“Une argument I ought to notice before 1 review the author
ities. The Court, it was sait!, could only refuse restitution of 
conjugal rights on grounds which would justify a decree for 
divorce, [ i.e., a divorce a nicnsâ cl thoroJ and it was further 
<;iid that it would be monstrous to pronounce a decree for resti
tution ami enforce it by imprisonment in such a case as this, 
and that, therefore, there must exist sufficient ground for a 
divorce. I find myself unable to accept this as a guide to the 
determination of the question whether cruelty entitling to a 
divorce has been established. 1 think the law of restitution of

7
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Alta- conjugal rights as administered in the Courts did sometimes 
gf' lead to results which I can only call barbarous. I need seek

no I letter illustration of this than the ease of Holmes v. Holmes 
OLkak'. decided in (1755), 2 Lee 110. 101 K.R. 283 which is relied on 
O'Liakv. for the proposition that the Courts can only refuse rest it u-

-— lion on grounds which would justify a divorce. Conduct of a
" dl * most revolting character on the part of the husband was held 

to afford no answer to his claim for a restitution of conjugal 
rights. Indeed, if the broadest definition of cruelty which has 
been contended for in this case were accepted, it would still 
be to my mind unsatisfactory that a husband who. though 

: short of cruelty in that sense, bad by insult and out
rage driven his wife to leave him. should, without repentance 
for the past or any assurance of amendment for the future, 
lie able to invoke the assistance of the Court and call for the 
strong arm of the law to force his wife under pain of im
prisonment to resume cohabitation. One would think that the 
Court might well refuse to afford its assistance to one who acted 
thus. And notwithstanding the decision to which 1 have re
ferred. there are not wanting dicta of eminent judges, and no 
ta lily of Lord Ktowell. | See Keans v. Keans ( 17!Mt), 1 llag. Con. 
35, ltil K.R. 4<iti| that ‘something short of legal cruelty’ might 
bar a suit for restitution.”

As to the second question. “Is the dismissal of her action for 
alimony under the circumstances a bar to the present action.’’ 
In view of the fact that an action for alimony has already been 
unsuccessfully brought by the plaintiff against the defendant 
at his expense, and bearing in mind the plaintiff's admission 
that this action is brought really to get the custody of tin
t'll ildren, the custody of the children having already been grant 
ed to the defendant in the former action. I am of the opinion 
that the plaintiff is not entitled to succeed.

Kinm if v. Kinm n (1808), L.R. 1 l\ & 1). 483, at p. 484, 37 
L.J. (Mat.) 43, 18 L.T. 4811, say*:-

“ Hut the quest ions of fact raised in this case are precisely tin- 
same as those which were inquired into and determined in .< 
previous suit in this very Court. In both suits, the husband i- 
charged with the same matrimonial offence, that of cruelty 
That issue having tieen tried, and found in the husband 
favour in the former suit, the wife now seeks to have it trim 
over again, and it is argued that she is entitled to réitérât<- 
those identical charges, because she has tacked on to them a 
charge of adultery. 1 think that cannot be allowed. Accord 
ing to the practice of every Court, after a matter has once been

7
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put in issue ami tried, and there lias been a finding or a verdict 
«•n that issue, and thereupon a judgment, such tlmlimr and judg- 
ment is conclusive between tin* same parties on that issue. In 
all Courts it would he treated as an estoppel. There is abund
ant reason why. in this Court especially, the same questions 
should not he tried over airain. In most cases, the trials are at 
tin- cost of the husband, and the ( ourt viurlit not to allow a 
wife to persecute a husband as she could do if she were allowed 
to repeat charges which have once been found against her. The 
allegations of cruelty must he struck out of the petition.”

Hayden on Practice and Law in tin* Divorce Division, p. 
7H: —

"li. Charges, which have been unsuccessfully put forward and 
«lisposed of in one suit, cannot be repeated in a second between 
the same parties; for. not only does the common law doctrine of 
estoppel apply; but since, in matrinional causes, a wife 
usually brings her suit at the expense of her husband, a re
petition of charges would act as a peculiar hardship.”

There can be no doubt as to the real purpose of this action 
«s disclosed by the evidence of the plaint ill' herself and the relief 
a ki d for. The following extract from the plaint ill's evidence 
may be referred to:

"(j. The Court: Would you want to go back if you had won 
yum* lawsuit when you sms I him for alimony, would you have 
•june back then/ A. If I had the custody of the children? (j. 
If you had succeeded in your action for alimony would you have 
gone back to live with him then/ A. Well, if I would have had 
to. (j. You know what you sued him for? A. Yes, I wanted 
support so I could keep the children with me. you see. (j. If 
you had succeeded in that action would you have gone back to 
live with him afterwards/ A. I do not think so. (j. Why/ 
A. Because we were not happy, (j. Because you couldn't get 
along, could you/ A. Well I find it is harder to live apart from 
my children than it was to live with him with the children.

The Court: I can quite understand that. The thing which 
worries you most is being away from your children. I quite 
understand that. It is quite natural it should.

<t». The Court : Well, are you still afraid of him ? A. Yes, but 
I am stronger and 1 think . . . t^. What you are asking me to 
do is to practically make an order for the two of you to live 
together, in the face of the evidence which we have heard and 
of the way you got along, what has changed the situation now, 
what makes your fear less now than it was at the time you 
brought your action for alimony! A. Well, for one thing the
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condition of my health is better. My nerves are better and I 
find. I just simply cannot be away from the children any longer. 
(^. I do not blame you for that, but if you got the custody of the 
child yen would that end the matter so far as you are concerned? 
A. If I had the children ? IJ. Yes? A. That is certainly my 
object, of course, (j. That is your main object ? A. Y vs, it is 
really the children, I just simply feel that 1 should be with them 
now.”

Whilst there does not appear to be any great similarity in the 
statements of claim in the two different actions, it is quite ap
parent that Scott. J., dealt with and disposed of the question 
of the custody of the children in the first action.

With regard to the third question, “Is this a bond fide action 
for the restitution of conjugal rights, or is the real purpose to 
procure the custody of the children.” The extract of the 

iff s evidence set out above would throw some light upon 
this question. Counsel for the defendant argues that the action 
on the part of the plaintiff is not buna fide, relying upon the 
authority of HhskcII v. Kusscll, 11J A.C. at p. 410 per Lord 
Watson : —

“I do not suppose that the law as laid down in Mackenzie v. 
Mackenzie, | lS!lâ| A.C. dti4, is not a good decision. Where in 
Scotland a woman or a man sues for adherence—this is equivn 
lent to restitution of conjugal rights in England—and a suing 
spouse does not want to go back and had no intention of doing 
so, hut sues only for a particular purpose, I do not see why that 
want of buna Jidts on her part should not be a defence to an 
action for restitution of conjugal rights.”

Cpon the question of bond fidcs, Sir .lames Hannon in Mar
shall v. Marshall, f> 1M). at p. says:—

“For my own part, I must say that the opinion I have formed, 
after several years’ experience in the administration of the law 
in this Court, is that it is in the highest degree desirable, for 
the preservation of the peace and reputation of families, that 
such agreements |referring to separation agreements] should 
Ik* encouraged rather than that the parties should be forced t<> 
expose their matrimonial differences in a court of justice. And 
1 must further observe that so far arc suits for restitution of 
conjugal rights from being in truth and in fact what theoretic 
ally they purport to be. proceedings for the purpose of insisting 
on the fulfilment of the obligation of married persons to liv 
together, I have never known an instance in which it has ap
peared that the suit was instituted for any other purpose than 
to enforce a money demand.”

0
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In the ease at Bar. it is not restitution the plaintiff wants but 
the custody of the children and this question was disposed of 
in the former action ami the judgment not appealed from.

The plaintiff in her evidence admitted that her chief object 
was to Is* with the children, not the resumption of cohabitation.

I may add that from an investigation of the recent authori
ties it would appear latterly that actions for restitution of con
jugal rights arc very rarely resorted to in England, except as 
a step in the cause, an application for divorce, where an order 
or restitution if made ami not acted upon, is then used to 

supply the necessary evidence of desertion which otherwise 
i-ould not be obtained.

Of the three defences which counsel for the defendant admits 
arc available, the placing on the records of the Courts by the 
wife of an accusation of a criminal offence against the husband 
would hardly constitute legal cruelty I think within the authori
ties referred to in liussell v.

There is no suggestion of adultery on the part of either party 
to the action.

On the question of desertion, there is evidence that the plain
tiff left the defendant's home on dune 19, 1920, taking with 
her the children. She brought her action for alimony charging 
cruelty, which was dismissed, and the defendant thereafter re
fused to take her back.

The question for decision, if my conclusion of the result of 
: In* authorities is correct, is simply whether the defendant had 
reasonable cause for refusing to take the plaintiff back, and 
whether it had become impossible for the spouses to live together.

I would answer both questions in favour of the defendant 
upon the evidence and as previously stated my view of the law 
being that the Acts of 1857 or 18SI give no new or additional 
grounds of defence but that the law and the principles applied 
,n the Ecclesiastical Courts are the same as applied in liussill 
v. Huntil, supra.

The result, therefore, is that the plaintiff's action will be dis
missed.

The question of costs is not without difficulty and reference 
might be had to what was said as to costs in Finiuy v. Finney, 
supra, and as to a repetition of charges in Hayden on Practice 
and Law in the Divorce Division, p. 78, but as difficult questions 
"I law have arisen in this action, and the solicitors for the plain- 
nlf have acted bonâ fide in bringing it, which seems to be the 
i' i in this Province: Lloyd v. Lloyd (1914), 19 D.L.K. 502, 7
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Alt*. L.K. :MI7 ; KeUir v. Keizer (1WN). 2 Alta. L.R. 354. I 
am a fra ii I that the defendant will airain have to be mulcted in 
vests. The plaintiff will, therefore, have her eosts of the net ion. 
Should, however, the ease go to appeal. I express the hope that 
this question be considered there.

Action (li«mi#se<l.

liOl l.KT ». IMA NKKKK, «lit NT. JKAX.

UjtIh f/a< r Court of Canada, Andcttc, J. April JJ, IUJJ.

Tmxhkmahk ($V'I 30) Rki.intratiox Misuh iu skvi xtion Ilionre m 
OTIIKII VAIM IKK <'».>■(>:AI.KII—EXIT XI.IXU I"HUM HKVOKI»—TMAIH. 
MASK AMI in.Sli.XH Al l.

ruder the Trade Mark unit Design Act only the proprietor of 
a trademark can register and if there are several owners this must 
he disclosed in the declaration and a declaration by the person 
registering that such trademark was not in use to his knowledr* 
by any other person than himself at the time of his adoption 
thereof." when to his knowledge others had rights and interests 
in the same, is lacking in good faith and honesty amounting to 
misrepresentation, and the Court will expunge such trademark 
from llie records, where it would not have granted registration in 
the first place had the true facts been known.

I Nee Annotation 51 D.L.R. 4M. 57 DM. 220.1

Petition to have trade marks “La Fortuna” and “Artiste 
expunged from the register of Trade Mark and Design and bax 
same registered in the name of petitioner and others named.

A. Ihtranhan, K.C. for petitioner.
(\ Lann inlran, K.(\, for Ida Serre dit St. .lean.
F. A. Htiquc, for Hermine (Juillet and other heirs of Ludgcr

Oscar Dorais, K.C. and ,/. /*. Lanctot, for Henri (Joulet and 
heirs of Joseph (Joulet.

AniETTE, J. : The petitioner, by the present proeeeding" 
seeks to expunge from the Canadian Register of Trade Mark' 
three “specific” trade marks as applied to and in connection 
with the sale of cigars, and further that the same be registered 
in his favour and Ludgcr (Joulet's estate jointly.

These three specific trademarks consist of : —1. The words “ I. 
Fortune” registered, on November Hi. 1920, under folio N<>. 
27582. 2. The word “Artiste” with a colored label which 
described in the certificate of registration by the followin' 
words, viz:—“avec etiquette de couleur, représentant un ar 
iste assis sur un banc, peignant un rideau, à son côte un chien 
regardant le dit rideau, un paquet de tabac, (en feuilles) ni 
boite de cigares et un pot de fleurs, tel qu’il appert par h
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demande et le patron ci-contre." and registered on the 4th Xov- 
i- idler. 1920. under folio No. 27510. 21. The same word “Art
iste" with the above described label, registered on 17th Herein- 
her. 18821, under folio No. 2194.

The Exchequer Court of Canada is given jurisdiction over 
such matters both under sec. 221 of the Exchequer Court A et. 
K.N.C., 1906, eh. 140 and under sec. 42 of the Trade Mark 
atm Design Act, K.N.C. 1906, eh. 71.

Freeing myself from all unnecessary considerations, and hav
ing regard only to the broad facts of the ease, I find the im
portant and controlling fact, ta fact disclosed by the evidence, 
and I think, conceded by all parties) that the petitioner had. 
in November, 1920. when Henri (ioulet registered the trade 
marks Nos. 27582 and 27510. an undoubted clear, individual 
and undivided right to. and interest in. the said trade marks 
and has ever since had it : and moreover that when the said 
Henri (ioulet registered the same, no formal embodiment in 
writing was ever made by him of such known right and interest 
m him (the petitioner), either in his application or in the de 
eland ion for trademarks.

As I have already had occasion to say in Itillini/s & Spew/r 
v. Canadian ISillimjs «V Spineer Mil., 11 al (1921), 57 

R.L.K. 216 (Annotated). 20 Can. Ex. 405, the Canadian 
Trade Mark Act does not contain a definition of trade
marks capable of registration; but it provides by see. 11 
that the registration of trademark may be refused if the <i 
railed trademark does not contain the essentials necessary to 
constitute a trademark properly speaking. Standard hlml I'».

Standard Saaitarif .1//#/. Co., 119111 A.C. 78, 80 L..I. (|\C.) 
87. 27 1U\C. 789. 27 Times L it. 63; I'artlo v. Tmld (1888). 17 
Can. 8.C.R. 196. This see. 11 further provides that the 
a/i/i/ienaf should be undonhti ill if entitled to the exclusive u-e 
"t the trademark. Ih If offer*» Trail r Mark (1895), 12 R.I\C. 
149 ; The ./. /'. Hush Mfff. Co. v. Hanson ( 1888). 2 Can. Ex.

It by virtue of such registration, Henri (Ioulet, or those lie 
registers for are allowed to retain the exclusive use of the trade 
mark, the petitioner will be forever barred and excluded from 
••sing the same or in other words will have all rights, title and 
interest in the same wiped out by such registration. The ap 
pi unlit for registration must use or intend to use the trade 
mark, therefore, Henri Goulet,—or the estate in whose favour 
In- registered, could not so use the trademark without leave 
• t the petitioner or without using something in which the pc i- 

6—q® h i ,r.

Can.

Ex. Cl.
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1 ioner has a riirht and interest. Kerly 's Law of Trade-Marks 
and Trade Name hli ed. pp. 111. 120. 140.

Then it is, by see. 11, provided that the applieant may have 
liis trade-mark resistereil upon forwarding a declaration that 
il “re« not in use to his knowledge hi/ any other person than 
himself at the time of his adoption thereof.”

Section 42 of the Trade Mark and Design Act, R.N.C. 1906. 
eli. 71. provides, among other things, for expunging, at the suit 
of an aggrieved person, the entry of any trademark, made on 
the register, without sufficient cause. The petitioner, whosi 
rights have been frustrated by such registration is a person ag 
grieved within the purview of the Aet. /taker v. Haw son 
< 1*90), h lU'.r. 89, (Ml L.4. (Ch.) 49, 45 Ch. 1). 519, 64 L.T. 

.‘106; The .intonates Hum and Chocolate Co. x. Faultless ('hem 
ical Co. (19111), 14 D.L.R. 917, 14 Van Ex. .'102; and He Hen 
istered Trade Marks of dithn Itatt <V Co.. 118981 2 Ch. 442. 
67 L.J. (Ch.) 576. 15 RAW. 544. 79 L.T. 206, 14 Times L.U 
548. The present registration of 1920 "without sullieieni 
eatise” which claims the mark, eonst it ut es a cloud on the pet i 
t ioner* title, and if In- is the owner of or has an interest in 
the marks, lie has a right to have that cloud removed.

The only conclusion one is forcibly led to upon the language 
of the declaration made by Henri Goulet when, inter alia, h<- 
says in registering "La Fortune * ’ : "La dite marque de com 
merce spéciale n "a été employée à ma connaissance par anémi
ant re personne que par les dits Joseph Goulet et Ludger Goulel. 
faisant affaires à Montréal, sous les noms de Goulet & Frère-, 
avant d’avoir été choisie et adoptée par ces derniers," is that, 
only part of the truth is therein disclosed, and amounts to moi- 
than an untruth, since he knew at the time he made his ap 
plication to register, that the petitioner had rights and interest 
in the same, that lie used the said trademark as a member • 
the partnership. Itoih the application and statutory déchu 
at ion are silent upon this subject. Good failli, honesty ami 
loyalty are expected in all transact ions and a Court of Juste 
is invested with due authority, and is in duty iHiund to s« 
that such principles are duly respected.

Now could a trademark be so registered in the name of tv < 
estates without disclosing the names of the persons form it 
part of such estates, is a very doubtful question which I find un
necessary to decide f ir the purposes hereof. However, folio-, 
ing the decision of the Vnitcd States Steel Products ('o. 
Pittsburg Perfect Fence Co. (1917), 19 Can. Ex. 474, it mu : 
be held that the proprietor of the trademark alone can regist*
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If thm* are several owner*, that must Iw disclosed. The latter 
case is authority for refusal to register, if it appears that the 
applicant is not the proprietor of the trademark; the Trade 
Mark and Design Act providing for the registration in the name 
of the proprietor only.

It is inconceivable that any one could know better than 
Henri (loulet, when he made his declarations for the registra
tion, that the petitioner had some rights ami interest in the 
ownership of the trademarks as a result of the petitioner* 
partnership owning the same ami through which Henri Uoulct 
claimed for the estates. By stating only part of the truth and 
repressing part of it —in not disclosing that the petitioner was 
part owner of the marks —he made statements amounting to 
misrepresentation and thereby ‘tied registration. Hail lie 
disclosed tin* whole truth and nothing but the truth, lie would 
not have procured the registration. Bart of the truth only is 
more treacherous and more difficult to meet than a glaring 
untruth.

Henri (bullet’s conduct in ning registration under such 
circumstances and under such curtailed and guarded state
ment of facts was most reprehensible and all his claims cannot 
avail, because the help of the Court will not be extended to 
on - who comes in Court with unclean hands.

All that has been said with respect to “La Fortune” will 
cipially apply to the other trademark “Artiste” with however 
tins nualilication.

Tim Trademark “Artiste” was duly registered as a specific 
trademark on December 17. 1883. I'mler sec. 17 of the Act. 
such specific registration endures for a term of 25 years, and 
can only be renewed before its expiry, and the registration of 
such renewal must be registered before the expiration of the cur
rent term of 25 years.

This specific trademark “Artiste” registered in 18811 ex
pired in 1908, and cannot, under the provisions of sec. 17 above 
n-t'erred to, be again registered in 1920, as was done by Henri 
Boulet. It would seem that this trademark has expired.

However, whatever might have been the merits or the de
merits of the applicant Henri Uoulct. the Court in a matter of 
this kind, where the interests of trade, ""s order, and the 
purity of the register of trademarks are concerned, shall ami 
must always exercise its statutory discretion in ordering the re
moval from the register of sue!, entry made without sufficient 
muse. Canada Foundry Co. v. Huci/nut Co. (1912), 8 D.L.R.

14 Can. Kx. .15; (19HI), 10 D.L.R. 513, 47 Can. H.C.R. 484;

Can.
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Leather Cloth Co. v. American Leather Cloth Co. (1860), 11 
ILL. <'as. 523, 11 E.R. 143.'): Baker v. Bateson, supra: Be The 
Appoll inaris Co's Trade-mark, [1907] 2 (’ll. 178, 24 Ii.l\(’. 
436, 23 Times L.R. 515; Kerlv’s Law of Trade Marks and 
Trade Name 4th ed. pp. 318, 320.

Coming now to the second branch of the ease, whereby tin- 
petitioner seeks for an order directing the registration of these 
trademarks in both his favor and the said Ludger Goulet’s 
edate jointly, it must lx- stated that it appears from both the 
evidence and the defendant’s pleadings that the petitioner is 
apparently sole owner of these trademarks for having purchased 
them in June 1921, at a sale made of the same, under direction 
of the Superior Court of the District of Montreal, in an action 
of licitation for the partition of the assets of the above men
tioned estates. The statement of claim has not been amended.

In consideration of this important fact and in the view 
the Court takes of the ease, it becomes unnecessary to decide 
whether or not these trademarks formed part of the partnership 
assets and ever passed to the estate without being first disposed 
of with the good-will of the partnership. Can a trademark be 
sold in gross, that is without the good-will? The cases of Be 
Vulcan Trade-Mark (1915), 24 D.L.R. 621, 51 Can. S.C.R. 411, 
and Gcgg v. Bassett (1902), 3 O.L.R. 263, are auth
orities for the negative. See Hopkins on Trade Mark, 
3rd ed., pp. 28, 68, 161. 575. Could these trademarks ever pass 
to the defendant’s estates, without first being sold with the 
good-will of the partnership? Would it not seem that these 
estates could acquire interest in the assets of the partnership, 
only upon the proceeds of the same having been realized from 
the sale of the good-will with the trademarks? Eiseman v. 
Schiffer (1907), 157 Fed. Rep. 473; Independent Baking Powd
er Co. v. Boorman (1910), 175 Fed. Rep. 448; Bowden 1 Vire Co. 
v. Bowden Brake Co. (1913), 30 R.P.C. 580; affirmed (1914). 
31 R.P.C. 385. These are interesting questions which it be 
comes unnecessary to decide in the view 1 have taken of the case, 
and the considerations of the same would indeed carry us very 
far afield.

There will be judgment ordering the expunging from tin- 
entry on the Canadian Trade Mark Register of the specific 
trademark “La Fortuna” registered on November 16, 1920. 
under No. 27582, and the further expunging of the specific 
trademark “Artiste” registered on November 4, 1920, under 
No. 27510—in accordance with the Trade Mark and Design Act.

While the necessity of expunging the specific trade mark
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“Artiste” registered on December 17, 188:1, under folio No. 
-194, and expiring in 1908, as provided by see. 17 of the Trade 
Mark and Design Act, might not lie, of strict necessity, yet with 
the object of obviating any difficulty that might arise in re
ference to tin* title to the trademarks registered in 1920, it is 
thought advisable, following the decision in He John Bolt & 
Co's Trade-Mark, supra, to order the expunging of the Kamo. 
The continuance of such registration can answer no legitimate 
purpose, and its existence is purely baneful to trade, as said by 
the Master of the Rolls, in He John Bat/ & Co’s Trade Mark,

The petitioner is aggrieved by maintaining the entry of ihe 
trademark, it is certainly embarrassing to say the least, and in 
his interest, it should be expunged, as the registered owner is 
not the proprietor thereof. Smart on Trade-Marks, Trade-Names 
and Designs at pp. 62-64.

There will be no order directing the registration of these 
trademarks in favour of both the petitioner and the Ludger 
Goulet estate jointly, for the reason above mentioned that the 
petitioner would appear to be the sole owner of the same for 
having purchased them at a sale made under direction of tlv- 
Superior Court of the District of Montreal; but without pas
sing upon the rights of the said petitioner to register in his own 
personal name, he will now be at liberty to apply for the re
gistration of the same, if he sees tit. The whole with costs 
against the contesting party Ilenri Goulet.

./ m dg in e n t accord ilujlg.

SALT v. SING LEE.
Moose. Jaw (Sask.) District Court, Ousclcy, D.C.J. March l), 1922.

Narcotic drugr (§1—1)—Illegal pohnkksion—Illegal smoking ok 
oimvm—Distinct offences—Svbhtitution of one < haiige fok
THE OTHER WITHOUT AMENDING INFORMATION—Clt. CODE, SECS. 70H. 
707, 721—Opium and Narcotic Drugs Act, 1911 Can., cii. 17
AND AMENDMENTS.

Under the Opium and Narcotic Drugs Act, Can., having opium in 
possession and smoking opium arc separate and distinct offences. 
It is not competent for justices in summary conviction proceedings 
for unlawful possession to substitute without the consent of the 
prosecution a charge for unlawfully smoking opium and to accept 
a plea of guilty for the latter offence as to which there was no 
information before them.

Appeal (§11113—77)—In nummary conviction matter—Transmission to 
Court hearing appeal of fine paid to justices—Cr. Code 
neon. 751, 754.

Ou an appeal in a summary conviction matter, any fine paid in to 
the justices under the conviction made should be remitted to the

Sask.

D.C.
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Sask. Clerk of the Court to which the appeal Is taken to be dealt with 
under the order of the Court.

D.C. [Cf. as to transmitting the summary conviction or order and all
8 ALT

Sing Lke.

papers therewith, Cr. Code, sec. 757.]
Appeal by the prosecutor against the dismissal of nil infor

mation for unlawful possession of opium and the substitution
ousi-loy,

ll.G.J.
by the justices of a charge of illegally smoking opium.

IV. G. Ross, for appellant.
W. E. Knowles, K.C., for defendant, respondent.
Ouseley, D.C.J. On June 24, 1921 appellant laid an in 

formation against the respondent alleging that the respondent 
on June 24, 1921 at Moose Jaw, in the said Province was un
lawfully in possession of opium contrary to the Opium and 
Narcotic Drugs Act.

On the hearing before the magistrates in the Court below, 
after the evidence of the prosecution had been taken, counsel 
for the respondent contended that there was insufficient evi
dence to convict on the charge as laid, and suggested amending 
the information to one of smoking opium to which counsel al
leged his client, the respondent herein, would plead guilty. 
Under strong protest from the appellant and his solicitor the 
Justices proceeded and took the plea of guilty to the amended 
charge of smoking opium, and imposed a fine of $50.

The trial below was held on June 30, 1921. On the hearing 
of the appeal the original information was put in with .objec
tion. I may add here that counsel for the respondent did not 
appear on the hearing of the appeal other than to appear and 
take objection to the regularity of the appeal. Endorsed on tin- 
back of the information and signed by the Justices there is a 
memorandum of the proceedings taken in the Court below. 
This memorandum reads as follows:—

“Moose Jaw, 30th June, 1921. Court opened at 8 p.m. T. 
J. Clarke sworn as stenographer. Charlie Chow sworn as in 
terpreter. Accused pleads ‘Not guilty.’ N. R. Craig for tIn- 
prosecution. W. E. Knowles for defence. Case for prosecution 
closed. Accused pleads guilty to amended charge of smoking 
opium. Fined $50 and the costs of the prosecution $2.50, or in 
default one month in the common gaol at Regina.

Sgd. Henry Webber, J.P., R. F. Jackson, J.l\
On the hearing of the appeal counsel for the appellant stated 

in open Court that at the conclusion of the evidence for the 
prosecution in the Court below that the counsel for the accuse l 
contended that there was insufficient evidence to convict on the 
charges laid and suggested amending the information laid to
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one of smoking opium. One of the Justices of the Peace, Mr.
Webber said:—“We have tome to the conclusion and are both ur
perfectly agreed that it should be altered to one of smoking.” -—
Later on the other Justice of the Peace, Mr. Jackson, made the S*,T
following statement:—“It would appear to me at any rate s,x<; Ln:.
that it would be a travesty of justice to let this man go scott
free. This man was doing something against the law. Because "j'u:!)'
there is a charge of having opium in his possession and we do
not see eye to eye with that charge.” Here he was interrupted
by Mr. Craig counsel in the Court below for the prosecution,
who said:—“Then dismiss it.” Mr. Jackson:—“I think it
would be a travesty of justice.”

These statements of counsel before me show that the Justices 
had come to the conclusion that there was insufficient evidence 
to charge him with the offence of having opium in his posses
sion, and that therefore they would reduce it to a charge of 
smoking opium. The statements of the presiding Justices that 
they were both perfectly willing that the charge should be alter
ed to one of smoking opium, and one of the Justices that “it 
would be a travesty of justice to dismiss the charge altogether,” 
and the fact that the charge was altered and the respondent 
convicted of smoking opium, amounts in my opinion to an ac
quittal of the charge as laid.

But the appellant is not driven to that view, because the Jus
tices had no power whatever to convict the respondent of smok
ing opium as they had no jurisdiction to try him on that 
charge. Under the Opium and Narcotic Drug Act the charges 
of having opium in possession of the respondent and the charge 
of smoking opium are separate and distinct charges. They 
could not be included in the one Information as the Informa
tion would then disclose two offences; nor can they give them
selves jurisdiction to try the respondent on a charge on which 
tlivre is no Information before them, and the fact that the re
spondent pleads guilty before them does not of itself confer 
jurisdiction on the justices.

Subsection 3 of s. 710 [Criminal Code] dealing with Informa
tions and Complaints reads as follows: — “Every complaint 
shall be for one matter of complaint only, and not for two or 
mure matters of complaint, and every information shall be for 
«me offence only, and not for two or more offences.” The cur
ative clausee of the Code dealing with sec. 710 is s. 725 which 
reads:—

“No information, summons, conviction order or other pro
ceeding shall be held to charge two offences, or shall be held to
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Sask- be uncertain on account of its stating the offence to have been 
DC. committed in different modes, or in respect of one or other of
---- several articles, either conjunctively or disjunctively, for ex-
Salt ample, in charging an offence under section 533 it may he al- 

SiNti Lee. leged that ‘the defendant unlawfully did cut, break, root up 
and otherwise destroy or damage a tree, sapling or shrub’; and 

n.c.j.'' it shall not he necessary to define more particularly the nature 
of the act done, or to state whether such act was done in respect 
of a tree, or a sapling, or a shrub.”

It is clear that this curative clause does not apply to the in
formation before me, because the charges of having opium in 
the possession of the respondent as laid in the information, and 
the eharge that the accused was found smoking opium are, un
der the Opium and Narcotic Drug Act, two separate and dis
tinct offences. It is clear also that the justices can only give 
themselves jurisdiction under the Act by having an information 
before them. The only information the Justices had was one 
for that the accused did unlawfully have opium in his posses
sion. There was no information before the Justices at any time, 
laid by the informant or any other person, that the accused 
was found smoking opium, and without an information charg
ing the offence that the accused was found smoking opium the 
Justices cannot against the express wish of the informant alter 
the charge from one of having opium in his possession to one of 
being found smoking opium. As to this see The Queen v. Deny 
( 1851 ), ‘JO L.J. (M.C.) 189. The head note of this case reads : -

‘‘An information made before a Magistrate stated, that the 
informant having been assaulted and beaten by another person 
prayed that he might be bound over to keep the peace towards 
him. On the Magistrates, before whom the case was heard, 
proceeding to deal with the merits of the question of the assault, 
the informant protested against their adjudicating upon it.

Held, that the Justices had no jurisdiction to convict sum
marily the offending party of the assault against the will of 
the informant.”

In his judgment at p. 190, Erie, J. says:—-
‘‘This rule must be made absolute. It is clear lawT that a 

party assaulted has several remedies. He may proceed by in 
dictment or by action, or he may apply for a summary convic
tion before two magistrates under the statute. If he applies to 
the magistrates he is barred from other remedies. But tin- 
magistrates have no jurisdiction to convict summarily and im 
pose a fine for assault, when it is an established fact that the
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complainant before them does not intend to give the magistrates 
jurisdiction to deal with the assault.”

This judgment applies to the facts before me and l follow 
it. When the informant Salt, the appellant before me. protest
ed against the charge being altered, the Justices could not give 
themselves jurisdiction by arbitrarily saying that the charge 
would be altered.

Section 726 of the ('ode reads:—
‘‘The justice, having heard what each party has to say, and 

the witnesses and evidence adduced, shall consider the whole 
matter, and unless otherwise provided, determine the same and 
convict or make an order against the defendant or dismiss the 
information or complaint, as the case may be.”

This section limits the jurisdiction of the Justices to the sub
ject matter of the complaint before them. See The King v. 
Soper and Camfield (1825), 3 1$. & C. 857, 107 E.R. 951. In 
that case, by statute it was enacted that if any member of a 
society should think himself aggrieved by anything done by 
said society, two Justices may, on complaint upon oath of such 
member, summon the presidents or stewards of the society, and 
the Justices are to hear and determine the matter of such com
plaint, and to make such orders therein as to them shall seem 
just: Held, “that the jurisdiction of the magistrates was con
fined strictly to the subject matter of the complaint, and there
fore, where it appeared that a party had complained to the Jus
tices that he had been deprived of relief to which he was entitl
ed. and the Justices awarded not only that the steward should 
give him such relief, but also that the party should be con
tinued a member of the society, it was held that the latter part 
of the order was illegal, inasmuch as the expulsion of the party 
was no part of the complaint.”

Bayley, J. in his judgment at p. 860 says:—
“I am of opinion that the rule for a new trial ought to be 

made absolute . . . The indictment states that Margetts, 
had been expelled the society, and had been deprived of certain 
relief to which he was entitled, and that, thinking himself, and 
being aggrieved thereby, he made complaint thereof, to two Jus
tices, and took his oath before them, and deposed to the truth 
of the said complaint. The indictment therefore, alleges a com
plaint to have been made involving two propositions, viz. first, 
Iliai Margetts, had been expelled from the society; and, second
ly that he had been deprived of relief. The proof was, that the 
complaint made was confined to one of those propositions, viz. 
that Margetts had been deprived of relief; and the indictment

Sa*k.

D.C.
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does not charge an}' disobedience of the order of the Justices 
in that respect. It then proceeds to state that the stewards 
were summoned, and that they personally appeared and answer
ed to and showed cause against the complaint and matters re
quired of them in the aid summons, and that the Justices after
wards made their order that Margetts should he continued a 
member of the society. Now that allegation imports that the 
stewards were summoned to answer and did answer the com
plaint, consisting of two branches, mentioned in the former 
part of the indictment. It appears, however, by the proof con
tained in the recital of the order, that they were summoned to 
answer one ground of complaint only.

I, therefore think that these allegations were not made but in 
proof, and that the defendants were entitled to an acquittal on 
that ground. The indictment then states that the Justices pro 
eeeded to order that Margetts, should be continued a member 
of the society. A question therefore arises whether the order 
was a valid order, because if it was not, the defendants were 
not bound to obey it, and consequently are not indictable for 
disobeying it. The statute . . . enacts, that if any mem
her of the society shall think himself aggrieved by anything 
done by any such society or person acting under them, two Jus 
tices, upon complaint upon oath of such person, may summon 
the presidents or stewards of the society, or any of them, if 
the complaint be made against the society collectively, and the 
Justices are to hear and determine in a summary way the mat 
ter of such complaint, and to make such order therein, as 1» 
them shall seem just. The statute therefore confines the juris 
diction of the magistrates to the subject matter of the com 
plaint before them.

They cannot, therefore, adjudicate upon any matter not com
prehended in the complaint made on oath before them. Now, 
in this case the only matter of complaint before the Justices 
was, that Margetts, had been deprived of the relief to which he 
was entitled. The Justices have not only determined that mat
ter of complaint, but they have further adjudicated that Mar
getts should be continued a member of the society, and that 
was not a matter brought before them upon oath. Upon the 
ground therefore, first, that the allegations in the indictment 
were not supported by the proof, and, secondly, that that part 
of the order which directs that Margetts should be continued a 
member of the society was illegal. I think that the defendants 
were entitled to an acquittal, and that the rule for a new tri.il 
must, therefore be made absolute.”
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Holroyd, J. at p. 861, says:— Sask-
“1 also think that the rule for a new trial ought to be made J) (1 

absolute .... I also think that the Justices had power 
only to adjudicate upon the subject matter of complaint Salt

brought before them. If the complaint had embraced the two sinc^Lki-:
propositions which the indictment supposes it to have embraced, ----
the Justices would have been guilty of no excess of jurisdiction ; ",".7 !iy
but here the expulsion of Margetts was no part of the com
plaint before the magistrates, and the defendants were not sum
moned to answer for having expelled him. I therefore think 
that the magistrates acted unlawfully when they ordered that 
Margetts should be continued a member of the society, and that 
the defendants were not bound to obey that part of the order.”

From these two authorities I think it clear that the Justices 
cannot assume jurisdiction, even though the accused is ready 
and willing to plead guilty of an offence which is not named in 
the information, if the informant refuses to give the magistrate 
jurisdiction by allowing the second offence to be added to the 
original offence contained in the information, and that the Jus
tices arc limited to the charge laid in the information and have 
only jurisdiction to deal with the matter of complaint sworn to 
by the informant; and that where there is a charge laid in the 
information the Justices cannot add another charge separate 
and distinct from the charge contained in the original informa
tion, without the consent of the informant.

Under sec. 754 of the Code I have power to “hear and deter
mine the charge or complaint on which such conviction or order 
has been had or made, upon the merits, and may confirm, re
verse or modify the decision of such justice, or make such other 
conviction or order as the court thinks just, and may by such 
order exercise any power which the Justice whose decision is 
appealed from might have exercised. . .

It was held by the Nova Scotia Court en banc in Johnston v.
Hubert son, (1908), 13 Can. Cr. Cas. 452, 42 N.8.U. 84, that the 
plaintiff could he legally sentenced to imprisonment absolute in 
his absence by the County Court Judge on the appeal. In giv
ing his judgment, Drysdale, J. at p. 473 says:—
“In my opinion the presence of the accused before the Coun

ty Court Judge wms not essential or necessary to enable the 
point raised in his favor to be determined, and by reason of his 
absence I do not think that the Judge lost jurisdiction. At 
common law, in a case of misdemeanor, it was not necessary 
that the accused be present to enable sentence to be imposed.
Arvhbold’s Criin. Law 227, and if not necessary at common
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K 13 law, in cases of misdemeanor, I think it can hardly he urged 

that on appeal under the Summary Conviction Act it is neces
sary. ’ ’

Russell, J. in his judgment at p. 471 says:—
“The ground on which it (the conviction) has been attacked 

in this action, namely, that the County Court Judge could not 
sentence the prisoner in his absence is, I agree, untenable.”

I will therefore convict the respondent of unlawfully having 
opium in his possession contrary to sub-sec. (e) of sec. 5 A. of the 
Opium and Narcotic Drug Act. Upon conviction the respon 
dent becomes liable “to a fine not exceeding $1,000 and costs 
and not less than $‘200 and costs, or to imprisonment for a term 
not exceeding one year, or to both fine and imprisonment.” As 
this is a first offence so far as the prosecution have disclosed 1 
will impose a fine of $300 upon the respondent. I do not think 
that under the circumstances I should subject him to imprison 
ment, but T order and direct that in default of payment of tlv 
fine and costs of the appeal and of the Court below, that the 
respondent be imprisoned in the common gaol at Regina for 
term of 4 months.

It does not appear from the record sent up from the Court 
below that the fine was remitted. I might point out that in all 
cases where there is an appeal all monies paid in to the Justices 
under the conviction made by the Justices should be remitted 
to the clerk of the district Court to be dealt with under the 
order of the Court. I will give leave to either counsel to speak 
to the question as to the monies paid in under the conviction 
which I have quashed, and as to what disposition is to be made 
of such monies when same are paid into Court.

Prosecutor's appeal allowed; defendant convicted.

BELAXtiER v. IMCHKR.

Quebec Court of King's Bench. (Juerin, Bernier and Rivard, JJ.
May 1, mi.

Officers (gl—11)—Municipal councillor—Eligibility—Residence 
Sufficiency of—Quebec Municipal Code secs. 227 and 237 - 
Construction.

Under the Quebec Municipal Code seen. 227 and 237, a pars -i 
who owns property in a village on the Island of Orleans, ami 
lives there with his family during the months when navigation 
is open, is eligible for the office of councillor of the village, al
though during the season when navigation is closed he occupies 
rented premises in Quebec with his family.
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Appeal from the judgment of the Quebec Superior Court Que- 
(1920) 59 Que. K.C. .'$0*2, dismissing a writ of quo warranta 
and declaring the election of the defendant to the office of 
councillor of the village of Beaulieu in the Island of Orleans Bki.anokk 
to lie valid. Affirmed. Pit hkr.

E. He I Iran, K.C.. for appellant.
(ialipeault, St. Laurent, d* Co., for res " Bernier, j.
(j vérin, J. agreed with Bernier, .1.
Bernier, J.:—The respondent was elected a councillor of 

the village of Beaulieu in the island of Orleans in the month 
of January 1920. In the month of August following, the ap
pellant took out a writ of quo warranto against him and ask *d 
in his petition that the respondent he declared to have usurped 
illegally the functions of councillor. He alleges that the re
spondent is incapable of holding this municipal office because 
neither his residence nor his principal place of business is 
within the municipality.

The Superior Court (59 Que. S. C. 302) dismissed the writ 
of quo warranto and the appellant’s petition, holding that the 
re- had a sufficient residence in the Village of Beaulieu
to render him eligible for the position of councillor. Belanger 
appeals from this judgment.

The new Municipal Code, in force since November 1910, in
troduced a change in the qualifications for office in municipal 
councils. The present action is the outcome of this amendment.
Article 204 of the old Mun. Code said: “Whosoever has no 
domicile or place of business in a municipality is incapable of 
exercising any municipal office of such municipality, except 
those of secretary-treasurer, auditor, valuator or special super
intendent.’’

The new art. 227 Mun. Code, which replaces the old one, 
says:—'“227. The following persons cannot be put in nomina
tion for nor elected to the office of mayor or councillor, nor can 
they be appointed to any other municipal office. . . .

10. Whoever has no residence or place of business in the 
municipality; such person, however, may he appointed secre
tary-treasurer, municipal inspector, auditor, assessor or special 
superintendent.”

Article 337 of the old Mun. Code said: “337. The office of 
councillor becomes vacant . . . (3) when the councillor’s do 
micile and place of business are no longer within the limits 
of the local municipality.”

The new art. 237, para. 3, says: “The office of mayor or coun
cillor becomes vacant when the mayor or councillor no longer

8628
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lias his residence or place of business within the local muni 
eipality.”

In the present case it is not a question of the respondent’s 
principal place of business, which seems well established in 
Quebec. We need only consider residence as a basis of qualifi 
cation for a municipal office.

It is evident that the legislator has changed the existing 
law on this point. For municipal offices, domicile, as defined by 
our Civil Code, is no longer the determining condition of el hr 
ibilitv. Residence, whether it exists in fact at the domicile 01 
elsewhere, is now a sufficient qualification.

The word residence is not defined in the new Municipal Code. 
It is, therefore, necessary to give it a special meaning for tin 
purpose of determining eligibility to municipal office.

From the point of view of the Civil Code and judicial pro 
cedure. the word domicile has a very different meaning from til- 
word residence. A person’s domicile is his juridical residence: 
the place where the law presumes him to be. He may leave it 
t:> live elsewhere but he is presumed to reside there constantly. 
It consists of two elements: the intention to make one’s prin 
cipnl establishment there, and the actual or legally presume! 
fact of residence.

It is not sufficient to have recourse to ordinary language or 
to consult the dictionary in order to find the elements of re
sidence. The mere fact of staying in the country, at a water
ing place or amusement centre or at an hotel would not be a 
sufficient qualification. That would he simply an accidental 
residence, a mew physical presence which must not be con 
fused with the 1 .-ailing or idea implied by the word résider- 
from the poin of view of municipal qualification.

1 am of < on that in the municipal sense of the word, r - 
sidencc mu be taken to mean the fact of inhabiting any mun 
eipality in a permanent, though not absolutely continuous man
ner, so that the resident may have an interest as a ratepayer, 
proprietor, lessee or occupant in the good administration of 
municipal affairs, may be subjected to the obligations and entii 
led to the rights of a ratepayer, that he pay taxes and that li- 
be entitled to vote.

Those are the qualities which I consider necessary for r 
sidence. There may be others resulting from circumstances.

An examination of the proof in the present case will show 
whether the respondent is or is not qualified to be a municipal 
councillor of the village of Beaulieu.

It is, however, important to point out in the beginning that
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since the new Municipal Code docs not use the word * * prisi- Q»e-
i .pal residence,” the Courts should not arbitrarily vest the K ,t
single word “residence’' with the meaning of the words "pro- ----
I'ipal residence." It would have b«*en easy for the legislator to ®KI xx<,M< 
say, if he had so desired, that the word “residence" was to he p,cljKI, 
taken as meaning “ residence.”

It is also to be noted that English and American juris Bernier,j. 
prudence in munieipal matters has recently tended in a general 
way to give the word “residence” the meaning which our law 
attaches to the word “domicile.”

Now must we conclude that our Legislature merely wished 
to copy into our new municipal law this interpretation establish
ed by foreign jurisprudence? I do not think so.

I'p to November 1916, the Legislature expressly wished that 
municipal qualification should depend on domicile as undcr- 
stood and defined in our civil law; and the elements of domicile 
are derived from French laws.

Any change in this respect must, therefore, be interpreted 
according to our own laws and the rules of interpretation laid 
down in respect thereof.

English and American jurisprudence may well serve as a 
guide in this respect, hut should not lie taken as authorities.

At the time when the writ was served, the respondent was 
living in the Village of Heaulieu on the Island of Orleans; but 
at the hearing of December 14, 1919, when the respondent was 
living at Quebec, his attorney asked him if he lived at No. 474 
St. John St. Quebec, and he answered, “Yes.” He was then 
asked how long he had been living there and replied, “I have 
lived there for the last 12 years or so.”

In another part of his testimony, the respondent states that 
his principal residence is in the Village of Heaulieu in tin l> 
land of Orleans; and he explains the matter by saying that in 
the month of April of each year he leaves Quebec, where he jn 
merely a lessee, and goes with his whole family to the Village of 
Heaulieu where he owns immovable property of an area of 
2VI.000 ft., with a fine house worth several thousand dollars, 
outbuildings for animals, and where he keeps, amongst other 
tilings, a horse which he only uses in that village.

He has owned property on the island for more than 14 years.
When the ice on the river prevents communication by water 

between the two banks, he returns to Quebec where he has his 
place of business as accountant with Laroux & Trudelle, but he 
only brings from the island his linen and wearing apparel ami 
that of his family.

The whole of the evidence shews that he spends as much of

5355
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I»is time at liis residence in the Village of Beaulieu as he do.*' 
in rented premises in Quebec.

The respondent describes himself as being of Quebec when Ik 
has legal actions to take in that city. That is not surprising 
since the law requires that the domicile of a party be stated in 
judicial proceedings and the respondent considered that he was 
domiciled in Quebec. The case is the same in respect of th. 
declaration which he had made in 1915, when he went into 
partnership with La roux & Trudelle. These two circumstances 
cannot, therefore, prejudice the respondent’s rights.

It has also been proved that in 1917, the respondent made . 
declaration electing to have his name inscribed on the parlia 
mentary lists as an elector of the Village of Beaulieu. This 
option was made by virtue of the Quebec Election Act, 191:' 
(Que.) ch. 10. art. 9 (amended 1915 (Que.) eh. 17, sec. 10) and 
would constitute a declaration to the effect that he is domiciled 
in the Village of Beaulieu. About four-fifths or three-quarters 
of the population of the Village of Beaulieu, including even 
persons born there, spend the winter in Quebec and return m 
the Island of Orleans in the spring when navigation opens. 
They are, therefore, residents of the island of Orleans dnriiii 
the summer and residents of Quebec during the winter.

An attempt has been made to draw an argument from tin* 
fact that the respondent was in the habit of spending Easter 
in Quebec, but it must be remembered that Easter day gener
ally comes in the month of March or at the beginning of April, 
when navigation is not yet open between Quebec and the Island 
of Orleans.

The secretary-treasurer of the Village of Beaulieu tells u< 
that he is himself a native of that village, that he lives Hier- 
as long as the respondent and spends all his winters in Quebec, 
lie adds that the municipal council of the Village of Beaulieu 
only meets in January and March during the winter. For thes- 
two occasions, the respondent returns to the island to sit us 
councillor and the secretary-treasurer does likewise. During the 
winter there are barely .‘12 families in the Village of Beaulieu. 
All the rest of the population spends the winter in Quebec, re
turning when navigation opens.

In these circumstances, 1 reach the conclusion that at the be
ginning of January 1919, when respondent was elected, he had 
a residence in the Village of Beaulieu sufficient in the eyes of 
the new law to quality him to be a municipal councillor and 
that he has had such residence at all times since that date.

According to the interpretation which seems to be given to the
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new law and the spirit of our municipal legislation, he was 
I would therefore the judgment of first

instance and dismiss the appeal with costs.
Rivard, J. dissented.

A pinal (Iism issed.

PATTERSON v. STOTT.

Manitoba King's Bench, (Salt, J. May U,

Svmi ie mtvwiM \x< r. ( § IA 3)—Sai.k ok i.axo- Iniikiixitk ai.kfkmfxt 
A memorandum purporting to be an agreement for the sale of 

land, which does not contain all the terms, Is not a concluded 
agreement as will be enforceable by an action for specific per
formance.

Contracts (8IE—105)—Statvtk of Fau ns—Sai.k of land—Sr i 11- 
i IK.NCY <>i wiuti.no.

A parol agreement added subsequently to such memorandum of 
sale will constitute a new contract within the Statute of Frauds 
and unenforceable unless the whole of the terms are shewn in 
writing.

Action for specific performance of an agreement for sale of 
lands, or, in the alternative, for damages for breach of con
tract. Dismissed.

II. ./. Symington, K.C., for plaintiff.
0. II. Clark, K.C., for defendant.
Galt, J.:—The plaintiff in this action claims specific per

formance of a certain agreement for sale of lands, or in tli<* 
alternative damages for breach of contract amounting to $29,- 
250.

The defendant denies the contract and pleads the Statute of 
Frauds, and in the alternative he pleads that he was induced to 
sign the writing relied upon by the plaintiff by the fraud of 
the plaintiff’s agent, who made several representations (set out 
in the defence) which were untrue.

It appears that the plaintiff had purchased the land in ques
tion, consisting of 4.">0 acres of farm land, from one Sidney 
Gowler in or about the month of March, 1921. Plaintiff then 
leased the farm to a man named Allan for the term of two years 
with a stipulation that either party should be at liberty to term
inate the lease in any year by giving to the other one week’s 
notice but that such notice should only be given in any year 
prior to March 1 or subsequent to November 1. The plaintiff 
shortly afterwards determined to sell the farm if he could, and 
instructed the Northwest Trust Company to find a purchaser. 
The manager of the real estate department of the company was 
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K.B.0781 4099



82 Dominion Law Reports. [69 D.L.R.

Man.

K.B.

Pattkbson 

Scott. 

fiait, J.

one Charles tiannevman. tiannerman says:—
“The first week in June I saw Scott at Stonewall by hppoini 

ment to show him farms to purchase. I mentioned that Pat 
terson had bought a farm from Gowler, of Mill Creek. I sug
gested to him to inspect this farm because I knew that Patter
son wished to sell it.”

(’harles Bannerman had a brother named Hugh, who was a 
real estate agent, so Charles employed his brother Hugh to 
effect a sale if possible, on the terms that any commission earned 
should be divided equally between them.

Dealing with the first interview between Scott and Patterson. 
I now refer to their evidence on the subject. Patterson says:

“Met Scott first week in June when Hugh Bannerman drove 
him and Mrs. Scott out. Scott asked me my very lowest term . 
I said if he could tell me how much money he could pay dov. >> 
I would tell him. He asked me if I would accept certain agree
ments of sale. He said he had about $800 in Victory Bonds 
and that his wife had some money. He spoke to his wife and 
then said they could put up about $3,000. I said I would taU 
$65 an acre clear to me, and that they would have to pay Bun- 
nerman’s commission, namely, about $1,460. I was to get on<- 
third of the crop for that year. I told him of Allan’s lease ami 
the proviso as to one week’s notice. I told him I had assign- 1 
the lease to Gowler to apply on my fall payment. He said h> 
would not buy that day, but would think it over.”

Scott says, in answer to question 26 of his examination for 
discovery :—

“Well, on the first trip we came into the yard, we met him 
and Mr. Bannerman told him that we had come to buy the farm 
and wanted his best terms on it, I can scarcely remember what 
all was said but after we had talked a little while and discussed 
things, he said he wanted $65 an acre. He wanted to know 
what I could pay down on it and I tried to tell him what money 
1 had, so he said $65 an acre would be the price.”

The next thing that happened was a meeting of the two Ban- 
Hermans and Mr. and Mrs. Scott at the latter’s home in Glint on. 
Charles Bannerman says that the deal was discussed from about 
mid-day until 5.30 p.m. At this interview apparently Scott 
explained all about the agreements of sale or other security 
which he might be able to furnish if they were accepted by 
Patterson. Charles Bannerman hastily drew up a memorandum 
of the proposed sale and Scott signed it. The memorandum is 
as follows:—

“Mr. Scott agrees to buy the Patterson farm at Mill Creek
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as follows:—‘Turning over mortage on farm at Balmoral, Man., 
for $4,800, also agreement of sale for $3,000, deposit in cash 
$100. to cash out Patterson’s equity in farm, assume mortgage 
of Sidney Gowlcr for approximately nineteen thousand dollars. 
Price of farm $65 per acre, for 450 acres. ’ ’ *

This is the document upon which the plaintiff relies as a 
memorandum in writing of the agreement between the parties 
and signed by the defendant, who paid $100 deposit. Before 
attempting to pronounce upon its sufficiency it is necessary to 
pursue the subsequent proceedings of the parties. Charles 
Bannerman says that Scott came into Winnipeg a few days 
after and gave to the manager of the trust company an order 
to get certain documents from his solicitor, Mr. Arundel, and 
that he obtained the documents accordingly. Tt next appears 
that on or about June 14, the two Bannermans had an inter
view with Patterson at Portage la Prairie. Charles Bannerman 
says:—

‘I had the agreement in my pocket but told Patterson I 
thought I could put it through. He did not ask whether Scott 
had bought or not. T got him to approve the sale although T 
did not tell him it was sold. Î got this paper [exhibit 8] signed 
by Patterson on June 14th.”

This paper purports to be an agreement by Patterson with 
Hugh and Charles Bannerman to accept $65 an acre and pay 
commission of $1,000 in cash for selling bis farm to A. W. Scott, 
for which he agreed to accept various securities mentioned in 
the memorandum signed by Scott. Furthermore, it reads:—

“I further agree to turn my share of the one-third of the 
crop on the said farm over at the said price, and further agree 
to accept the Victory Bonds on the understanding that they 
can be turned into cash or accepted by McMillan Brothers from 
whom 1 bought the Newton farm.”

The tenant Allan bad agreed to deliver one-third of his crop 
each year to Patterson by way of rent. The lease had been 
assigned to Gowler as security. Patterson estimated that this 
one-third share would amount to about $2,000, so it was quite 
a substantial item. It was also an important item to Scott whose 
main difficulty was to provide cash enough to carry through the 
deal. Hugh Bannerman says in reference to this interview at 
Portage la Prairie: ‘‘I decided that Scott should get one-third 
of the crop and Patterson agreed.” Patterson says in refer
ence to this interview at Portage la Prairie:—

“The Bannermans came and Hugh said they had come to 
make some money out of me. One of them said: ‘We have 
sold your farm for you and have a written agreement from

Man.

K.U.
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Scott and $100 in cash, at $65 an acre, and to get one-third of 
the crop.’ This was different from my arrangement. I said 
I would accept that if Bannerman would cut down his com
mission to $1,000 and Scott would have to pay the taxes. I said 
some of you will have to pay for1 the drawing up of the papers, 
and he agreed.”

The memorandum signed by Scott was never shown or read 
to Patterson until his examination for discovery in the action. 
He there says:—

‘‘114. Q. One-third of the crop? A. Yes; for the $65 an acre 
I will have to pay the commission, Bannerman’s commission.

115. Q. Did he say what that would be? A. Yes.
116. 0. How muciif A. $1.00(1.
117. Q. He said something about it being large to you? A. 

The amount was really $1,460.
118. Q. But he was letting you off with $1,000? A. / told 

him if he icould cut the commission down to $1,000 tve would 
let the, deal go through and seeing Scott was getting the crop 
Scott icould have to pag all the expenses of the transfer and 
pay the insurance and the taxes for this gear, and Bannerman 
said he understood that.

110. Q. Scott was to pay the insurance and the taxes, and the 
expense of drawing conveyances of the property, including the 
transfers, mortgages, and that sort of thing? A. Yes.”

A good deal of the difficulty which lias arisen in this case 
was caused by disputes over the agent’s commission. It will 
be remembered that Patterson had originally stipulated that 
Scott should pay the whole commission amounting to $1,461'. 
and that Patterson was to have one-third of the crop of that 
year, but when the Bannermans interviewed Patterson at P< li
age la Prairie they had already led Scott to believe that per
haps they could get him the one-third crop. Upon hearing thi- 
Patterson told the agents that they must reduce their commi
sion to $1,000 and they agreed to do so, as far as he was con 
corned, but in order to secure their full commission Charlc- 
Bannerman "phoned to Scott on or about June 17 that Ii- i 
thought he could get him an assignment of the crop if he would i 
pay the balance of the commission, amounting to $460.

The next and final meeting occurred on or about June 10. ;i! j 
Scott’s house in G unton. Charles Bannerman says:—
“1 got a "phone call from Mr. McArthur. As a result Patter j 

son and Mr. McArthur and I went to Scott’s house. Patterson I 
complained that he was not getting enough cash and asked 
Scott to pay him more. Scott refused.”

On cross-examination Charles Bannerman said the taxes wert §
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to lie adjusted to the date of the agreement, but u'hen it came 
to tin final closing of the deal Patterson stipulated that Scott 
should pag all the ta.res, and insurance on the buildings for tin 
gear 1921. Bannerman opposed allowing Keott to have one- 
third of the crop, because, as he said, he hadn’t got his full com
mission. Patterson says in reference to this last meeting: —

“McArthur asked Scott if he could possibly pay $1,50() more 
in cash and reduce the $9,000 security to $1,500. He said he 
• !ill not think he could. Then I wanted him to buy my horses 
hut that fell through. McArthur said, ‘we will go into the 
house and close up the deal.’ Mrs. Scott said, ‘you are getting 
the big end.’ I said, ‘No.’ She said, ‘we have to pay the agent’s 
commission.’ Mrs. Scott said something to Bannerman that 
sounded like the word crook. Bannerman jumped up and spoke 
angrily to Mrs. Scott. Scott then offered to pay extra commis
sion to get the crop. Scott said he would not sign papers with
out seeing his lawyer.”

In the argument of counsel based upon the above facts, Mr. 
Symington, for the plaintiff, relied upon ex. 2. that is the mem
orandum in writing set forth by the defendant in the second 
paragraph of his defence. He argues that this memorandum 
constitutes a complete agreement with regard to the main con
tract between the parties. But there were other matters re
quiring consent by both parties, viz., questions as to payment of 
taxes and insurance and the agent’s commission, and as to 
which party should be entitled to one third of the crop off the 
land for the year 1921, which was payable to the plaintiff by 
Allan, the tenant, under the lease which the plaintiff assigned 
to (iowler. Mr. Symington says that these matters were only 
collateral to the main contract and formed the subject of a 
verbal agreement arrived at between the parties after ex. *2 had 
been signed. Agreements almost invariably consist of an offer 
by i ne party accepted by the other. It does not follow that be
cause a writing is expressed in the form of an agreement it is 
actually one. In Larkin v. Gardiner (1895), 27 O.R. 125, a 
parcel of land having been placed by the plaintiff in a land 
agent’s hands for sale, a form of agreement for sale was taken 
by the agent to the plaintiff and was signed by him, but before 
the defendant was notified thereof he gave notice to the agent 
withdrawing his offer. The Court held that the instrument, 
though in form an agreement, was in substance a mere offer 
and as the defendant had withdrawn before he was notified of 
its acceptance, there was no completed agreement. I'nless 
therefore, ex. 2 operated as an acceptance of a previous offer
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by the plaintiff, it cannot operate as anything more than an 
offer.

Looking now at the evidence given by the parties it is quit*- 
manifest that ex. 2 does not express the offer theretofore mad* 
by the plaintiff.

The law which I have to apply is stated in 7 Hals. p. 354. 
para. 732:—

“It follows from what has been stated above under the head 
ing of offer and acceptance, that it is an essential of a valid 
contract that the parties should assent to the same thing in the 
same sense—they must have the same intention, and this in 
tention must be declared. If there is no evidence as to the 
intention of the parties there can be no contract, and similarity, 
if it appears that they were negotiating or contracting with re
gard to different things or in contemplation of diverse terni' 
there is an absence of the essential mutuality and consequently 
no contract.”

The plaintiff says, speaking of the only interview he had 
with the defendant prior to ex. 2:—

“I said I would take $65 an acre clear to me and that they 
would havef to pay Bannerman’s commission, viz., about $1,460. 
I was to get one-third of the crop for that year .... He 
said he would not buy that day but would think it over.”

It is not pretended that these terms offered or specified by 
the plaintiff were accepted by ex. 2.

Treating ex. 2, therefore, as a mere offer, the next question 
is—Was is ever accepted? The document itself is expressed in 
most condensed phraseology. It occupies only ten lines in tin- 
statement of defence, yet in order to express it in intelligible 
English the plaintiff spreads it over more than a page and a 
half of foolscap. I shall assume in accordance with Mr. Sym
ington’s ingenious argument, that the document, when read 
with other documents in evidence, sufficiently indicates the 
names of the parties, the subject-matter with which it deals, 
and the price.

The first question which I have to decide is whether there 
was at any time a concluded agreement between the parties. 
For the purposes of this question I omit any reference to 11* • 
Statute of Frauds and treat all the parol evidence as being pr<*- 
perly admissible. Ex. 2 (defendant’s offer, as I term it) was 
never shewn or read to the plaintiff until after the commenç
aient of this action, llis agents, the Bannermans, communi
cated to him the principal terms of it. At the same time they 
told him that they had promised the defendant, contrary to the 
plaintiff’s original stipulation, that the defendant should have
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one-third of the crop for that year. The plaintiff appears to 
have been in need of money and only sought to protect himself 
in every way from any cash payments. He appears to have 
adhered throughout to this as his guiding principle. Accord
ingly, when the Bannermans communicated to him at Portage 
la Prairie, the purport of defendant’s offer, plaintiff said (Q. 
119, Discovery)

“Scott was to pay the insurance and taxes and the expense 
of drawing conveyances, including the transfers, mortgages and 
that sort of thing? A. Yes.”

The next and final meeting of the parties occurred about .June 
19 at the defendant’s house, when the terms insisted upon by 
the plaintiff at Portage la Prairie were carefully discussed. The 
plaintiff insisted on payment by the defendant of the taxes and 
insurance, not only from the date of the defendant’s offer 
(which would have been quite usual) but for the whole year 
1921. Then a dispute arose over the agent’s commission and 
finally the meeting terminated by the defendant stating that 
he would not sign any papers without seeing his lawyer.

A somewhat similar set of circumstances was dealt with in 
Wit list on v. Lawson (1891), 19 Can. S.C.R. 673. There L. 
signed a document by which he agreed to sell certain property 
to XV. for $42,500 and XV. signed an agreement to purchase the 
same. The document signed by XV. stated that the property 
was to be purchased subject to the encumbrances thereon. X\Tith 
this exception the papers were in substance the same and each 
contained at the end this clause “terms and deeds, etc., to he 
arranged before the 1st of May next.” In delivering judg
ment Strong, J., at pp. 679-680, points out the difficulties and 
liabilities which would attach to the defendant, and proceeds: —

“I only refer to them to show that there were, on the proper 
construction of the contract as a purchase of the equity of re
demption, future questions sure to arise which it was reason
able and proper should be determined by some fixed and 
settled arrangement in the preliminary contract. . . . The 
materially of what I have endeavoured to point out is with 
reference to the question of there being a completed and con
cluded agreement in view of the reference to the arrangement 
of further terms contained in both the articles, as well that 
signed by the plaintiff as that signed by the defendant. It 
appears to me, when we find these questions, I have adverted 
to left outstanding and unprovided for, to be impossible to 
say that the added terms which were appended by the defendant 
to the memorandum he signed dispose of all that could be 
meant to be referred to by the proviso “Terms, deeds, &c., &c.,
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to Le arranged by 1st May next. ... 1 am of opinion that
there never was a concluded agreement between the parties.”

In St rut ford v. Jiosirorth ( 1813), 2 X'es. & 1$. .‘541, 35 E.R. 31'*. 
Plumer, V.C., deals specially with one point I have to con 
siller, viz., the provision insisted upon by the plaintiff that 
the defendant should pay the expense of drawing conveyances 
of the property, including the transfers, mortgages and that 
sort of thing. The plaintiff prayed for specific performance 
of an agreement to sell certain lands to the plaintiff. There, 
as here, the questions raised were whether there was an agree
ment, and as to the Statute of Frauds. The defendant had 
written a letter to the plaintiff concluding, “1 am not inclined 
to part with the land at a less price than £100 per acre clear 
of all expenses.” In delivering judgment the Vice-Chancellor 
said, 2 Yes. & B. at pp. 346-348, 35 E.R. at pp. 350 351:—

“ ‘The Court is not to decree Performance unless it can 
collect upon a fair Interpretation of the Letters, that they 
import a concluded Agreement ; if it rests reasonably doubt
ful, whether what passed was only Treaty, let the Progress 
towards the Confines of Agreement he more or less, the Court 
ought rather to leave the Parties to Law than specifically to 
perform what is doubtful, as a Contract.’

Examining these Letters with reference to that Principle, 
we cannot expect to find the Terms stated with the Formality 
and Precision of a legal Instrument. The Price appears clear : 
but the Vendor annexes a Condition, that he shall have £100 j>i r 
Acre clear of all Expenses ; and one Question is, whether, that 
means the Expense of making out the Title; which clearly 
would without express Stipulation fall upon him, and might 
be considerable; as Fines and Recoveries, and even an Act of 
Parliament, might be required to make out a Title to the Sat
isfaction of the Purchaser ; from the Liability to which Ex
pense, it is said, he meant to be exonerated. If that is not the 
Meaning of these Words, they have no Effect ; as the Expense 
of the Conveyance is by the Law thrown upon, the Purchaser.

. . . Whether aware, or ignorant, of the particular Distribu
tion of Expense between Vendor and Vendee, contemplating, 
that some Expense must arise from the Sale, he means to pro
vide, that no Part of it shall be borne by him. lie might, sup
posing him, apprised of the Rule upon this Subject, have ox- 
pressed that Intention with more Precision; but meaning to 
say, generally, that he would bear no Expense, attending this 
Transfer of Property, as to the Title, or Conveyance, or on 
any other Account, not entering into Particulars, what Language 
could he use more general ? He must, therefore, be understood
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as saying, that he will l>e at no Expense; receiving the Price of 
£100 per Acre clear; and all the Charges shall be borne by the 
Purchaser. The Result is, that this Correspondence, taken al
together, has not reached beyond Treaty; and these Papers 
cannot be blended into one concluded Agreement. The Con
sequence is, that the Bill must be dismissed.”

In the present ease I am of opinion that it is more difficult 
to find a concluded agreement between the parties than it was 
in the eases I have cited. It may he, however, that I am wrong 
in this conclusion, so 1 proceed to deal with the defence of the 
Statute of Frauds. Mr. Symington relies upon ex. 2 as a com
plete agreement for sale and purchase of the farm ami argues 
that the other stipulations as to one-third of the crop, insur
ance, taxes and expense formed the subject of a parol agree
ment, collateral to the main contract.

The circumstances under which parol agreements have been 
admitted, notwithstanding a distinct written agreement, are 
dealt with in Byers v. McMillan (1887J, lf> Can. K.C.R. PM. 
Strong, J., says at p. 202:—

“There remains, therefore, as the only point in the ease 
the question as to the admissibility of the evidence, and upon 
this I confess Î see little mom to doubt the correctness of the 
ruling of Mr. Justice Dubuc.

The cases between landlord and tenant in which parol evid
ence of stipulations as to repairs and other incidental matters, 
and ns to keeping down and dealing with the game on the de
mised premises, has been held admissible, although there was 
a written lease, Erskinc v. Adcarne (1873), 8 Ch. App. 756, at 
P. 764, 42 L.J. (Ch.) 835; Morgan v. Griffith (1871), L.R. 6 
Ex. 7(1. 40 L.J. (Ex.) 4(i; Lindley v. Lacey (1864), 17 C.B. 
X.s.) 578, 34 L.J. (C.P.) 7, 144 Ê.R. 232, 13 W.R. 80, afford 

illustrations of the rule in question by the terms of which any 
agreement collateral or supplementary to the written agree
ment may he established by parol evidence, provided it is one 
which as an independent agreement could he made without writ
ing. and that it is not in any way. inconsistent with or contra
dictory of the written agreement.”

There is always danger in admitting parol agreements as 
collateral to a written agreement, because such admission af
fords to parties an easy way out of avoiding the rule that a 
written agreement cannot be added to or varied by parol. In 
two of the cases above cited the plaintiff had desired to insert 
in the written agreement the clause which he was seeking to 
enforce, hut the defendant, while agreeing to the clause, ob
jected to bavin., the writing. In all of the cases, as 1
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read them, the Court treated the defendant’s conduct as fraud
ulent, and relieved the plaintiffs accordingly. In the present 
ease the alleged parol agreement, in so far as it covers one- 
third of the crop on the land, appears to fall within the ex
ception pointed out by Strong, J. in Byers v. McMillan supra, 
where he says that the parol agreement must be one which as 
an independent agreement could be made without writing. It 
was certainly “an interest in land” and as such would itself 
require to be in writing.

The same question, but in different form, came before the 
King's Dench Division in England in Williams v. Moss’ Em
pires, ltd., 11915| 3 K.B. 212, 84 L.J. (K.B.) 1767. The head- 
note says that by a contract in writing which was not to be 
performed within a year from the making thereof the plaintiff 
was engaged by the defendants to perform at their theatres on 
certain terms including the payment of salary at a specified 
rate. During the currency of the contract and within less than 
a year of its termination the parties verbally agreed to a varia 
tion of the plaintiff's salary for the remainder of the engage
ment. Subsequently the plaintiff sued the defendants to re
cover salary earned since the verbal agreement, at the rate 
specified in the original contract. The Court held, that the 
verbal agreement, being one which was to be performed within 
a year, and, therefore, not within the Statute of Frauds, was 
admissible as evidencei to prove that the parties had substituted 
for the original contract a new contract embodying the varia
tion as to the salary and the unaltered terms of the original 
contract. I make the following extracts from the judgment of 
Shearman, J., [1915] 3 K.B. at p. 246:—

“The county court judge gave judgment for the plaintiff on 
the ground that, although the plaintiff had entered into this 
new verbal agreement, it could not be acted on, by reason of 
the principle which has been laid down in some of the cases 
that evidence is not admissible to prove a parol variation of the 
contract which is required to be in writing. No doubt there 
are dicta in some of the cases, and notably in the most recent 
case, Vczey v. Rashleiyh, [1904] 1 Ch. 634, which support the 
view of the county court judge that he was bound to disregard 
the parol contract and to treat the original contract as still 
subsisting; but in support of the appeal it is contended that the 
statement of the law’ in Vezey v. Rashleiyh is inadequate rather 
than incorrect, and it is said that the real principle is that 
which was laid down in Goss v. Lord Nugent (1833), 5 B. & Ad. 
58, 110 E.R. 713, and Noble v. Ward (1867), L.R. 2 Ex. 135, 36 
L.J. (Ex.) 91, and other cases. In my judgment the principle
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was more correctly and adequately stated in those cases than Man
ia Vezey v. Raihleigk, and it is this, that where the agreement, ~~
varying an agreement which would be invalid if it were not in ——
writing, is itself of such a character that it is bound to be in Pattkb.son 
writing, then unless it is in writing it cannot be relied on to vary g,on
or rescind the original contract and must be disregarded. The ----
principle as laid down by Willes, J...............is where there is r,al,<J-
alleged to have been a variation of a written contract by a new 
parol contract, which incorporates some of the terms of the old 
contract, the new contract must be looked at in its entirety, and 
if the terms of the new contract when thus considered are such 
that by reason of the Statute of Frauds it cannot be given in 
evidence unless in writing, then being an unenforceable con
tract it cannot operate to effect a variation of the original con
tract . . . Hut if on the other hand there is nothing in the 
terms of the new contract which necessitates a written contract, 
then, although the original contract was one which was bound 
to be in writing, the new parol contract can be enforced because 
ii It hough it is not in writing it is nevertheless an effective con
tract. In the present case it was competent for the parties in 
August, 1914, to enter into a new verbal contract to vary the 
terms of the original contract which would expire in March,
1915, and which, therefore, in August, 1914, had less than a 
year to run. The new contract does not fall within any of the 
provisions of the Statute of Frauds and therefore need not be 
in writing. It is a binding and enforceable contract, and in my 
opinion, affords a defence to the plaintiff’s claim in this action.
The appeal must therefore be allowed.”

Applying the decision arrived at in this case to the facts of 
the case before me, it is manifest that the original written con
tract (assuming it to be a contract) with the parol contract 
added to it, constitutes a new contract of such a nature that it 
falls within the Statute of Frauds and therefore cannot be 
enforced unless the whole of its terms are shown in writing.

Finally I refer to ThivkeU v. Cambi, [1919] 2 K.H. 590, S9 
1.1. (K.H.) 1. That was a decision of the Court of Appeal in 
England and the question arose whether the contract for the 
sale of goods of the value of £10 and upwards had been esta
is ished by the evidence. Bailhache, J., had held that there 
was no sufficient memorandum in writing to satisfy sec. 4 of 
thi Sale of Goods Act, 1893 (Imp.) ch. 71, and gave judgment 
for the defendant. I make the following extract from the 
judgment of Scrutton, L.J., [1919] 2 K.H. at p. 598:—

“Hut when all these documents are examined, which, it is 
said, contain the terms of the contract and prove that there 
was no other contract, it is found that one term, the mode
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of delivery of the goods against payment, is not mentioned in 
the written statements of the contract. Mr. Bevan said it was 
agreed orally, and he sought to supply written evidence of it 
from a subsequent letter of November 29 which states terms of 
a contract not that on which the appellant was suing but an 
original contract which was afterwards modified. The appel
lant then finds himself in this difficulty, that one of the terms 
on which he relies is not in writing and has to he inferred from 
his statement of what the contract originally was. This is 
the point on which he fails. It is sufficient to dispose of this 
appeal.”

The appeal was accordingly dismissed.
For the above reasons, I am of opinion that the defendant 

is entitled to succeed on both of the grounds of defence plead
ed by him. and that this action must be dismissed. The de
fendant failed to establish any of the misrepresentations com
plained of.

The defendant is entitled to his general costs of defence ; 
but the plaintiff is entitled to his costs of the issues relating to 
misrepresentation on which the defendant has failed.

Act ion (lism issed.

rex v. McCarthy.
REX v. FARRELL.

Halifax Police Court, O'Hcarn, K.C., Police Magistrate. April 2-}, 1922. 
Shipping (§IV—20)—Stowaway—Unlawful secretion on hoard Can

adian vessel in British port—Merchant Shipping Act. 1S94 
Imp.. < ii. 60, secs. 237, 684, 686, 711—Canada Shipping Act, 
It.s.c. loot;, « H. 113.

A stowaway who has unlawfully secreted himself on board a 
vessel of Canadian register in an English port and by reason there
of is brought to Canada on the ship may be convicted under the 
Merchant Shipping Act, 1894 Imp., ch. 60, sec. 237, by a magis
trate at the Canadian port of destination. The charge in sucli 
case is properly brought under the Imperial Act and not under 
sec. 303 of the Canada Shipping Act, R.S.C. 1906, ch. 113.

Shipping (gl—1)—Extra-territorial offences on ship of Canadian 
register—Application of English law.

When a vessel of Canadian register is outside of Canada she 
becomes a British ship for certain purposes, and, in regard to 
criminal offences committed on board the common and statute law 
of England applies.

Prosecutions of accused for unlawfully secreting themselves 
on board a ship of Canadian register while in port at Liverpool, 
England.

F. It. A. Chipman, for the prosecution.
II. L. Webber, for the accused.
O ’IIearn, P.M. : —These defendants were charged before me 

with having violated sec. 303 of the Canada Shipping Act, ch.
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113, R.S.C., 1906, by unlawfully secreting themselves aboard 
the Canadian S. S. “Ranger”, at Liverpool, England,—in other 
words, in common parlance, as stowaways. At the trial it was 
proved that the “Ranger” was a Canadian registered commer
cial vessel, and that the defendants in question had secreted 
themselves aboard this vessel at the place mentioned and were 
discovered by officers of the ship on the passage to Halifax. I 
dismissed the information, as I had done in a previous case, 
holding that the legislative effect of the Canadian Seamen’s Act 
was co-terminous with the area or boundaries of the Dominion 
of Canada, and certainly could have no effect over the criminal 
actions of an accused person begun or completed in another 
country, British or otherwise. I think that this principle has 
been settled in the well known case of the Attorney General of 
Sew South Wahs v. Maclcod, [1891] A.C. 4.').").

The prosecution, however, laid a fresh information charging 
the accused with the commission of the same acts under the pro
visions of sec. 237 of the Imperial Act. The same evidence was 
adduced on the hearing of this information as on the previous 
one. The question now is whether the Imperial Shipping Act 
applies to acts committed aboard a Canadian registered vessel 
outside Canada. In my opinion when a Canadian registered 
vessel is on the High Seas, or at least outside of Canada, she 
becomes a British ship for certain purposes, and in regard to 
criminal offences committed aboard of her, the common and 
statute law of England applies. For instance, if a murder is 
committed aboard a Canadian ship on the High Seas, in my 
opinion the Canadian Criminal Code does not apply, nor do 
the Canadian Courts get jurisdiction over an offender by virtue 
of any domestic legislation. Jurisdiction is acquired by the 
principle of law, which England always has asserted, that per
sons committing offences aboard British ships on the High Seas 
are amenable to the domestic trial tribunals of England.

The Imperial Parliament has gone further and enacted an 
Imperial Shipping Act [Merchant Shipping Act 1894 Imp. eh. 
601 which under secs. 684, 686 and 711 attaches jurisdiction in 
such a case as the present to a Magistrate who would have 
authority if the offence were committed in Halifax Harbor.

In my opinion this information is sustainable under the pro
visions of the Imperial Shipping Act, and as the evidence w is 
not contradicted and supports the information, I find the ac
cused persons guilty and sentence them to an hour’s imprison
ment in the Common Gaol at Halifax.

Defendants convicted.
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Exchequer Court of Canada, H.odgins, L.J.A. January 20, 1921. 

Bankruptcy (§1—11)—Assignment under bankruptcy—Rights of
IIOLDKB OF MORTGAGE ON VESSEL—NECESSITY OF VALUING BEOVR-
ity—Exchequer Court in Admiralty.

An assignment under the Bankruptcy Act 1919 (Can.) ch. 36, 
does not interfere with or lessen the rights of a secured creditor 
to enforce or retain his security, and so does not prevent the 
holder of a mortgage on a vessel from enforcing his security 
before the Exchequer Court In Admiralty. It is a question how
ever whether he is not bound by sec. 46 to tile an affidavit valuing 
the security at the risk of losing the right to participate in -my 
dividend (sec. 46, sub-sec. I'M.

[See Annotations r,3 D.L.R. 135; 56 D.L.R. 104; 59 D.L.R. 1.1
Motion in Chambers to set aside the service of the writ of 

summons and warrant of arrest issued by a mortgagee to con 
demn a ship in the amount of their mortgage thereon and in 
tercst.

A. I). McKenzie, for the authorised assignee under the Hank 
ruptcy Act.

(i. M. Willoughby, for plaintiffs.
Hodoins, L.J.A. Motion by assignee to set aside the ser

vice of the writ and warrant of arrest and to stay proceedings 
in this action, brought by mortgagees to enforce their mortgage 
by sale of the ship.

The assignment was made on November 11, 1920, the writ 
herein was sued out on December 23, 1920, and served on the 
ship and on the assignee on December 28, 1920, and January 
5, 1921, respectively. The ship was arrested on December 28, 
1920, by warrant issued in this action and is now in the custody 
of the marshal of the Exchequer Court.

The plaintiffs filed with the assignee on November 21$, 1920. 
an affidavit of claim which stated the security held but did not 
value it pursuant to see. 4ti of the Bankruptcy Act 1919 (Can. i 
ch. 36,. and no proceeding to enable or compel the assignee to 
elect to take or refuse the security has been had. The affidavit 
is not in compliance with the Act and does not effect any change 
in the positions of the plaintiffs or of the assignee. It is simply 
a careless and useless proceeding.

The provisions of the Bankruptcy Act respecting secured 
creditors are definite and precise. By making an authorised 
assignment, the assignor commits an act of bankruptcy, enabling 
his creditors to seek a receiving order but the assignment in if 
self does not appear to make the assignor a bankrupt under tin 
Act. Under sec. 2 (g.) he is “an insolvent assignor whose debt 
provable under this Act exceed $500.” See also sub-sec. (/ >. 
By see. 4, sub-sec. (6), the Court can refuse to make a reeeivin 
order and may allow the estate to be administered under tin 
assignment. The bankruptcy of a debtor commences only on



69 D.L.R.] Dominion Law Reports. 93

tin- service of a petition on which a receiving order is made, 
sec. 4, (10).

Under sec. 6 (1), when a receiving order is made, the trus
tee is constituted receiver of the bankrupt’s property but it is 
expressly provided that “this section shall not affect the power 
of any secured creditor to realise or otherwise deal with his 
security in the same manner as he would have been entitled to 
realise or deal with it if this section had not been passed.”

Under sec. 10, the effect of an authorised assignment is stated 
to he “subject to the rights of secured creditors” and by sec. 
11 such an assignment takes precedence over attachments or 
debts and the attachments, executions or other process against 
the property. Dut as the assignment itself only vests the pro 
perty subject to the rights of secured creditors it can only affect 
what the debtor owned, namely, the equity of redemption in 
the property. (See sec. Hi (6) and the Canada Shipping Act, 
R.S.C. 1906, eh. llit, see. 45.)

The combined effect of secs. G and 10 is to declare that the 
bankruptcy proceedings do not interfere with, or lessen the 
rights of a secured creditor (defined in sec. 2 (gg) as a per
son holding a mortgage hypothec, pledge, charge, lien or pri- 
vilege on or against the property of the debtor) to enforce or 
retain his security unaffected by bankruptcy proceedings. It 
is a question, however, whether he is not bound by sec. 4G to 
file an affidavit valuing that security, at the risk of losing the 
right to participate in any dividend (sub-sec. 10).

The assignee has, in my judgment, at the present time, no 
right to interfere in this action, otherwise than by defending 
it. if he so desires. I extend the time for his appearance to 
the writ for one week, and dismiss his motion with costs to 
he taxed, and added to the mortgage debt.

Judgment accordingly.

REX v. BELL & BARRON, LIMITED.
Alberta Supreme Court, Edmonton Judicial District, Tweedic, J.

May 29, 1922.
SUMMARY CONVICTIONS (§VIII—90)—INVALIDITY ON ITS PACK—CORPORA

TION WITH INDIVIDUAL NAMES FOLLOWED BY WORD • LIMITED"- IN
DIVIDUALS ALSO TRADING AH PARTNERS AT NAME ADDRESS—
Charge of liquor offence against corporation — Sum
mary CONVICTION FINDING CORPORATION GUILTY AND ADJUDGING 
PENALTY AGAINST PERSONS WHOSE NAMES ARE INCLUDED IN THE 
CORPORATION NAME—QUASHING.

Where business premises were occupied jointly by an incor
porated company called "Bell and Barron, Ltd." and also by per
sons named Bell and Barron as partners dealing under another 
trade name, while also interested in the company named after 
them, a summary conviction which purports to convict "Bell and 
Barron Ltd." but adjudges the penalty only against Bell and

Alta.

8.C.
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Alta. Barron is void on its face and will be quashed on certiorari. The
court will decline to amend if not satisfied that an offence has

S.< been committed.
Ckrtiorari (§IA—9)—Power to amend, kvmmary conviction—Neces

sity OK LKtiAI. EVIDENCE HEFOKK MA<iISTRATE TO HVHTAIN AN 
AMENDED OH KI'DSTITVTED CONVICTION—Llql'OR At’T, 1916, (Al.TAI 
« h. 4, secs. 62, 63 (Cr, Code hex. 1124).

In applying the statutory power under secs. 62 and 63 of the 
Liquor Act, 1916, (Alta.) ch. 4, to amend an invalid summary 
conviction or to record a substituted conviction under that Act. 
the Court must be satisfied by a perusal of the depositions that 
there is evidence to support that course. In considering the evi
dence for that purpose, the Court is not bound to take the entire 
evidence whicli is submitted in the depositions but should accept 
only that which is legal evidence and reject all that which by 
the rules of evidence is inadmissible and which would be ini 
properly before the Court below if it had been objected to, wh< 
ther formal objection to its admission had been taken or not 
and sustain a conviction in an amended or substituted form only 
if satisfied by the legal evidence adduced before the magistral- 
that an offence had been committed.

Certiorari (§11 24)—Record ok conviction—Extraneovs qvertion-
AS TO THE DEPOSITIONS—STATE TOR Y FORM OK M.MMAKY COX VI
TKIN NOT RKCITINO Till: EVIDENCE.

In dealing with an application to quash on certiorari, the 
Superior Court is bound by the record of the conviction in ques
tion. Where this record consists of a summary conviction in 
an authorised statutory form which does not state the evi
dence, the information and depositions, although required by 
practice rules to be returned with it. are not a part of the record 
and grounds of the insufficiency of evidence upon a material 
point or of wrongful admission of evidence, which could only lit* 
determined by a perusal of the depositions cannot be entered
" [R. v. Nat Bell Liquors. Ltd. (1922), 65 D.L.R. 1, 37 Can. Cr. 

Cas. 129, [1922] 2 A.C. 128, applied.]
Application to quash a summary conviction made by tlw 

Police Magistrate in the City of Edmonton, of Bell & Barron 
Limited, dated April 4. 1922, for unlawfully keeping for sale 
intoxicating liquor.

N. D. Maclean, K.C. for defendants.
A. M. Knight, for Attorney General’s Department.
Tweedie, J. The notice of motion sets forth 12 different 

grounds upon which the application is based. None of these 
with the exception of one which alleges “that the conviction on 
its face is bad and void by reason of the fact that ‘Bell ami 
Barron Ltd.’ is purported to be, convicted but that ‘Bell and 
Barron’ are adjudged to pay $f>0() and costs, and that the e\i 
dencc does not disclose whether it was Bell and Barron person
ally, or Bell & Barron Ltd. which the magistrate intended to 
convict,” are open to the consideration of the Court.

The first of the objections set out in the notice is:—-“The 
information discloses no offence and is bad on its face and

Barron.
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l void.” But the court is unable to look at the information at Alta.
S least apart from questions of jurisdiction. gC

In R. v. Net Bell Liquors Ltd. (1922), 65 D.L.R. 1, at p. 22,
I Lord Sumner says: “............but there is no suggestion that
I apart from questions of jurisdiction, a parly may state further bkij. and 
I matters to the Court either by new affidavits or by producing Babbon 
I anything that is not on or part of the record. So strictly has Li“Jted-
I this been acted on, that documents returned by the inferior Tweedic.J.
1 Court along with its record, for example, the information, have 
I been excluded by the superior Court from its consideration.
1 That the superior Court should be bound by the record is in*
I hcrent in the nature of the case/’

The record consists of the conviction in statutory form. As 
| to this Lord Sumner says at p. 29:—

“Since the statute expressly provides that the record of the 
I conviction may be sufficiently recorded in the statutory form,
| a mere general rule of practice is not to be read as altering
I that provision or requiring that the record of it shall include 
I a separate document sent along with it, that is to say, virtually,
I as declaring that the general form of conviction shall not be in 
| itself a sufficient record, the statute notwithstanding.”

The other objections with the exception of the one set out at 
1 length herein deal with the lack of any evidence, the insuffic- 
I iency of evidence ami the wrongful admission of evidence can- 
| not be considered as grounds for quashing the conviction. Qucs- 
§ t:. 'iis relating to evidence can only be determined by a perusal 
I of the depositions, which is not permissible for this purpose.
| If the record is regular on its face they cannot be read as they 

*1 form no part of the record.
Lord Sumner says [li. v. Nat Bell Liquors Ltd. supra at 

p. .‘JOJ ‘‘Their Lordships are of opinion that the evidence,
1 thus forming no part of the record, is not available material 
1 mi which the superior Court can enter on an examination of
I the proceedings below for the purpose of quashing the convic-
II ion, the jurisdiction of the magistrate having been once es-
I tablished............ ”
$ There are however purposes for which the depositions may be 
I read as provided for by secs. 62 and 63 of the Liquor Act ch. 
11. Alia.) 1916, namely to uphold the conviction if it is irreg- 
liiliir on its face by amending the conviction or to reverse it if 
|ihc Court is satisfied in the words of sec. 62 “by a perusal of 
I the depositions that there is evidence on which the justice 
|ini-lit reasonably conclude that an offence against a provision 
■ ' f tliis Act has been committed.”
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As to the former; Lord Sumner proceeds [R. v. Nat. Bell Liq- 
tun l.ld.. |). ‘_vi | :

“The depositions are not made part of the record. They av 
used as independent materials upon which the Judge must up 
hold a conviction which upon its face he might otherwise he 
bound to quash for irregularity, informality or insufficiency 
provided that he is satisfied within the terms of the section.”

And as the latter at p. 30:—
“The condition of power to reverse in the sense of a power 

to let the guilty person off cannot be a conclusion from evider. 
that the Act has been violated and it is to be noted that tin- 
word is ‘reverse’ and not ‘quash.’ What evidently is meant i< 
that on drawing the above conclusion from the evidence, tin* 
Court may if it thinks fit to exercise the power of making some 
other conviction reverse for that purpose the conviction actual
ly made below which otherwise would stand in the way and 
direct the conviction which in its opinion the justices should 
have pronounced.”

This case clearly comes within the objection which was set 
forth in the notice of motion and which is set forth at length. 
The conviction is irregular on its face. It purports to convict 
Bell & Barron Ltd., adjudicates Bell and Barron to pay ami 
forfeit $.->00 and to pay the informant’s costs and in default of 
payment orders distress to be brought against the goods and 
chattels of Bell and Barron Limited and orders and adjudges 
the liquor seized (4 pint bottles) to be forfeited to Ilis Majesty.

Section 62 of the Liquor Act provides “No conviction
. . . shall upon any application by way of.........................
be held insufficient or invalid for any irregularity . . . . 
therein, if the court or judge hearing the application .... 
is satisfied by a perusal of the depositions that there is evidence 
on which the justice might reasonably conclude that an offence 
against a provision of this Act has been committed.” For the 
purpose of upholding the conviction the Court or Judge must 
be satisfied from a perusal of the depositions that the accused 
has committed the particular offence against a provision of the 
Act for which he was convicted and, if so, he may amend the 
conviction under sec. 62, otherwise if he is satisfied that an 
offence other than the one charged has been committed he must 
direct to be recorded against the accused a new conviction for 
the offence against a provision of the Act which the depositions 
disclose.

It becomes necessary to examine the evidence to see whether
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or not the conviction can lie upheld or, if not. it should be re 
versed and a conviction for another olTcnce against the accused 
directed. It will however not he necessary to consider the latter 
as I am satisfied that if an offence was committed it was the 
one as alleged in the conviction and if there is not evidence 
from which that can he reasonably concluded the conviction 
must he quashed by reason of the irregularity on the face of it.

Can the conviction for the offence alleged therein be upheld? 
I think not. In considering the evidence for this purpose the 
Court in my opinion is not bound to take the evidence which is 
submitted in the depositions but should accept only that which 
is legal evidence and reject all that which by the rules of evi
dence is inadmissible and which would be improperly before the 
Court below if it had been objected to, whether formal objec
tion to its admission had been taken or not, and be satisfied 
therefrom after duly weighing and considering it that the of
fence has been committed.

The facts of this case are as follows:—The accused Bell am! 
Barron Ltd. is a body corporate having been incorporated under 
the laws of Alberta, early in October, 1921, for the purpose of 
manufacturing and selling a proprietary medicine known as 
“Bell’s Invalid Wine.” For the purpose of its business it had 
procured the necessary licenses from the Dominion Govern- 
meut. It occupied premises at 108(15—96th street in the City 
of Ldmonton, where since incorporation it has been carrying 
on its business. Two men of the names of Bell and Barron 
were individual shareholders and one at least was an officer of 
the company. Prior to the incorporation of this company Bell 
and Barron were carrying on business in the same premises 
under the name of the “Montreal Distributing Company”, en
gaged in the sale of an alleged non-alcoholic beverage, in bottles 
labelled Port Wine. The contents of the bottles were drawn 
from a common source and sold to an unsuspecting public at 
prices ranging from $13.50 to $18 per dozen, the price having 
no relation to the quality of the contents of the various bottles, 
hut determined wholly by the label which they saw fit to affix 
thereto—such as “Sonada,” “Operto,” “Convido” and 
“Beware”, these being the alleged brands of Port Wine in 
which they dealt.

From October 7, 1921, to the date when the offence is alleged 
to have been committed Bell and Barron Ltd. and the Montreal 
Distributing Co. (Bell and Barron) occupied the premises joint
ly and there was stored therein the “Invalid Port” of Bell & 
Barron Ltd., and the alleged “Port” wine of the Montreal Dis-
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tributing Co.
Samples under a search warrant were taken from the stock 

of each, analyzed by the Provincial Analyst and his certificates 
pursuant to sec. 82 of the Liquor Act used as evidence against 
the accused. Circulars of the Montreal Distributing Company 
sent out for the purpose of advertising its goods and furthering 
sales was put in evidence as part of the case for the prosecution 
notwithstanding the fact that these circulars were distributed 
before Bell & Barron Ltd. came into existence, and was clearly 
inadmissible against the accused. The analysis of the Port wines 
made by the Provincial Analyst showed it to contain 4.64f/( 
alcohol in proof spirits, or 2.14% more than the percentage 
set forth in sec. 2 (C) of the Liquor Act defining intoxicating 
liquor. Section 82 of the Act in referring to the Analyst’s cer
tificate says: “........................ such certificate or report shall
be conclusive evidence of the facts stated in such certificate or 
report.”

In view of (he fact that this certificate is conclusive evidence 
and that the accused has no opportunity of having the analyst 
examined on his behalf to detect error in the analysis and the 
further fact that the introduction of expert evidence to rebut the 
analyst’s certificate would be of no avail, the certificate being 
conclusive, the certificate should be construed strictly and 
nothing should be read into it by implication, and the Court 
should not infer facts in connection with it for the purpose of 
establishing on behalf of the prosecution a case which it has 
failed otherwise to prove. This port wine was seized on February 
23, delivered to the analyst on the 24th. On March 28 the Pro
vincial Analyst issues his certificate in which he states, “I beg 
to advise you that 1 have analysed the sample of liquor delivered 
to me February 24, 1922, by Detective Sergeant Petheram,” but 
there is nothing to indicate when he did analyse it. This becomes 
a very material fact. The prosecution if it intends to rely upon 
this certificate to establish that it was an intoxicating liquor 
must shew that it contained in excess of 2%% in proof spirits 
when it was taken into possession by the police from the premises 
of the accused. This was a fermented wine, the bottle was open 
and the constable who took it refused to seal the bottle before 
removing it from the premises. The evidence shews that under 
the conditions in which it was seized, opened and retained, fur
ther fermentation might take place. In the absence of anything 
in the certificate or other evidence to indicate when the analysis 
was made we must assume that it was made on the day of the
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date of the certificate. We cannot assume that it was made on Alla. 
the day of its delivery to the analyst. "gjJT

The certificate is conclusive that the liquor was intoxicating at 
the time of its analysis but not at the time of its seizure, and in Rex 
the absence of any other evidence I cannot conclude that the bki.l and 
liquor was intoxicating. Was there any other evidence to indi- Babkon 
cate that it was intoxicating f Lniiim

The constables sampled the wine in the casks from which these Tweedie, J. 
bottles were filled by tasting it, but there is nothing to indicate 
that they, on February 23, considered it intoxicating. In fact 
they admitted that it was not so. If the Magistrate based his 
decision on the evidence as to the port wine of Dell & Barron 
(The Montreal Distributing Co.)—although he gave no reasons 
for his decision and there is nothing to indicate upon what he 
did base his decision—I am of opinion that he was not justified 
in arriving at the conclusion he did, as the evidence was not 
sufficient to prove that it was intoxicating.

Further evidence against Bell and Barron Ltd. is based wholly 
on possession of “Bell’s Invalid Wine.”

The facts in connection with that are briefly as follows:—
Bell &, Barron Limited received a certificate of incorporation on 
October 17, 1921. Bell and Sons Ltd., of Winnipeg, were pro
prietors of the formula for and the manufacturers at this time 
of Bell’s Invalid Wine. The two companies entered into an 
agreement being dated October 14. 1921, and registered October 
31. 1921, whereby the former was to give to the latter a certain 
number of shares of its capital stock in exchange for the right 
to manufacture and sell Bell’s Invalid Wine which was regis
tered in the name of the latter. On November 12, 1921, the 
former company procured from the Dominion Government a 
“Bonded Manufacturers License.” The evidence shews that it 
had a Dominion license to sell.

The company then proceeded to manufacture and keep for 
sale pursuant to their licenses.

There is no doubt as to the quantity of alcohol in proof spirits 
in the preparation. A director of the accused admits that it was 
over 21/2% and is therefore an intoxicating liquor within the 
meaning of the Liquor Act.

Section 51 of the Liquor Act places “the burden of proving 
the right to have or keep or sell or give liquor shall be on the 
person accused of improperly and unlawfully of having or 
keeping . . . such liquor.” This burden the accused has
discharged in my opinion.

The prosecution rely on the fact that while he may have had
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Beef, Iron and Wine as taking it within the terms of the “United 
States National Formulary,” a formulary approved of by the 
Lieutenant-Governor-in-Council on May 6. 1918, approving of 
various formulas for the combination of alcohol with any other

Tweedio, J. substance for sale. I do not consider that this latter requirement 
has any bearing on the case, the accused having its authority 
from the Parliament of Canada. Assuming, however, for tin- 
purpose of the prosecution that it has. What are the facts. 
Barron, a director of the accused company, says that it was made 
in strict accordance with the formula registered as No. 7863 and 
that it complied with the requirements of the “United States 
National Formulary” for proprietary medicines. When asked 
by counsel for the prosecution after referring to the registration 
number of the formula, “Do you know, Mr. McKeehnie, if in 
this manufacture of Bell’s Invalid Wine the condition is com
plied with—the Government registration as to ingredients 
McKeehnie replied, “They have or they wouldn’t have got the 
bond from the excise.”

McKeehnie was present, when the mixture of the various in
gredients was made, as a representative of the Pure Food Depart 
ment. At the time of mixing there was also present a Dominion 
Excise officer, who says that “Everything was straight and 
aboveboard. ’ ’

On February 8, 1922, fifteen days before the samples were 
taken by the police, L. P. Turner, officer in charge of the Pro
prietory or Patent Medicines Branch, wrote Messrs. Bell & Sons 
Ltd., of Winnipeg, who were the proprietors of “Bell’s Invalid 
Wine,” therefore deemed the manufacturers under the Pro
prietory or Patent Medicines Act (sec. 2, ch. 6, 1919 Can.) a 
letter, which was forwarded to the accused, the actual manufac- 
turers, in which he admits that “Bell’s Invalid Wine,” to which 
Registration No. 7832 was assigned under the Proprietory or 
Patent Medicine Act, is medicated in accordance with the terms 
on which this registration number was granted.

The evidence which shews that it was not prepared according 
to the formulary was that at a time previous to this alleged 
offence the accused had caused to be opened some bottles for the 
purpose of further medication. This may have been owing to the 
fact that the beef extract which was used in the preparation 
might have deteriorated as appears from the evidence of one of 
the witnesses. There is the further fact that it was seized. Tlo-re
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is nothing, however, to shew why it was seized. In fact Me- Alta.
Kechnie, who had the supervision of the manufacture, says that 8C" 
he did not know why it was seized, lie was just advised to that 
effect from Ottawa. The accused did not know. The seizure ttKX 
might have been wholly improper, and no inference should be " AN„ 
drawn against the accused from that fact. Then we have the Bakiuk. 
certificate of the Provincial Analyst. This certificate is open to Limite». 
practically the same objections as the one in regard to the Port Tww.,u,., .1. 
Wine except that one of the bottles seems to have been sealed 
when taken on the accused's premises and remained so until de
livered to the analyst. There is nothing to indicate what hap
pened to samples from the time they were delivered until they 
were analysed, which in the absence of evidence to the contrary 
must be presumed to be the date of the certificate, March 28,
] 922, some 34 days after seizure.

After stating that there was 23.279» alcohol in proof spirits 
in each sample, the certificate proceeds:—“In regard to Beef,
Iron and Wine National Formulary I would state that the 
samples meet specification for iron, but are somewhat deficient 
in beef extract, being 20f/( lower than the requirements.”

This certificate no doubt was introduced as conclusive evidence 
that Bell’s Invalid Wine did not comply with the “United States 
National Formulary,” as it was not necessary to produce it to 
establish the alcoholic contents thereof, as it was admitted by a 
director of the accused company at the time the sample was 
taken that it contained alcohol in proof spirits in excess of 
Can the certificate be admitted for that purpose? I think not, 
and if admitted for any purpose within the section this latter 
statement is not evidence against the accused, conclusive or 
otherwise.

Section 82 of the Liquor Act provides in regard to the Pro
vincial Analyst’s certificate . . . As to the analysis or
ingredients of any liquor or other fluid or any compound or 
substance, such certificate or report shall be conclusive"evidence
"f the facts stated in such certificate................... ” Under this
section contents of the analyst’s certificate is limited “as to the 
analysis or ingredients,” and if he goes beyond that to state 
facts which are collateral thereto and which may be favourable 
or unfavourable to either party, the person producing such a 
certificate is not producing a certificate within the meaning of 
the section, and it should be excluded. Even if the certificate 
were admissible, and it was admitted in this case it could not be 
conclusive evidence that “Bell’s Invalid Wine” did not conform 
to the “United States National Formulary.” The certificate is
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conclusive proof of the facts stated therein only in so far as such 
facts directly relate to and are determined by the analyst’s 
examination of the particular subjpet-matter which has been 
submitted to him for analysis or examination. For example, he 
might state whether the liquor is a malt or a fermented or an 
intoxicating liquor; and he may, as is generally the case, state 
the percentage of alcohol or he may state component parts of 
any compound and such other facts as are determined by his 
examination, but he cannot state facts which are purely collateral 
as he has done in this case. To hold otherwise would be to allow 
the analyst to make deductions which should be made by the 
Court.

The certificate is open to another objection which is fatal. It 
refers to the “National Formulary” but it does not say what 
“National Formulary.” That approved of by the Lieutenant 
Governor-in-Council is the “United States National Formulary" 
so that even if the certificate were admissible there is nothing 
in it to show that the preparation complained of was not pre
pared according to the approved formulary.

As to the Port wine which was seized, the prosecution have 
failed to establish that it was intoxicating at the time that it was 
seized and taken from the premises. As to the balance of the 
wine other than “Bell’s Invalid Wine,” which remained and was 
upon the premises at the time of the offence complained of, then* 
is no evidence to show* that it was intoxicating; in fact the evid
ence in regard to the larger portion of it which was in casks 
goes to show that it was non-intoxicating.

In regard to “Bell’s Invalid Wine” the evidence goes to show 
that it was intoxicating within the meaning of the Liquor Act 
inasmuch as it contained an excess of 2alcohol in proof 
spirits.

That being the case sec. 57 of the Act places the burden upon 
the accused of proving the right to have, keep or sell the same. 
In my opinion it has discharged this burden by proving that it 
had a license from the Government of Canada to manufacture, 
and also a license from the same authority to sell throughout 
Canada a proprietory medicine, and that the manuactured pro
duct “Bell’s Invalid Wine” was in conformity with the reg
istered formula and it was therefore properly upon the premises 
of the accused for sale.

I am not satisfied from a perusal of the depositions that there 
is evidence on which the Justice might reasonably conclude that 
an offence against a provision of this Act has been committed 
and I am therefore unable to uphold the conviction.
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The conviction being irregular on its face should be quashed Que
and I order accordingly but without costs to the applicant. The s.C.
formal order will include the usual clause protecting all parties, 
who are entitled to such protection by an Order of the Court.
While I do not quash the conviction because of other irregulari
ties than that contained in the record, 1 wish to point out that 
the proceedings are bristling with irregularities from the initial 
step throughout and when such wide and absolute powers are 
placed in the hands of Justices and Magistrates they should at 
least endeavour to see that the proceedings are regular.

Conviction quashed.

Ile LEMIEUX and COPPING MOTOR DISTRIBUTORS LIMITED.

Quebec Superior Court in Bankruptcy, Panneton, J. April 27, 1921.

Bankruptcy (fill—29)—Conditional rale of goods—Covenant—De
fault of payment—-Re-possession of goods—Insolvency— 
Small amount due—Right of trustee to pay and possess

Where goods are purchased under an agreement of purchase, 
the purchaser agreeing in case of default of payment to lose all 
the money paid, and all the payments are made except the last 
one, which became due after the purchaser had made an assign
ment under the Bankruptcy Act, and the trustee tenders the 
amount due on the last payment, but acceptance is refused by the 
creditor in the hope of recovering the goods back although three- 
fourths of the purchase price has been paid, and in this way 
recoup himself from loss of another debt owing from the bankrupt, 
the Court will order payment of the amount due and will not al
low the vendor to recover possession of the goods.

(See Annotations, 53 D.L.R. 135, 66 D.L.R. 104, 59 D.L.R. 1.]

Panneton, J. Petition by W. A. Daymen and others de- 
ing business under the name of Office Equipment Co. of Canada 
to recover possession of certain office furniture delivered by them 
to the bankrupts under agreement by which the bankrupts 
agreed to pay $927.50 for them, said furniture to remain the 
property of petitioners until paid for entirely as follows : 
$327.50 on November 4, 1920, $200 on December 4. 1920, $200 on 
January 4, 1921, and $200 on February 4, 1921—the bankrupts 
agreeing in case of default of payment to lose all the money 
paid. The bankrupts further agreed not to remove the furn
iture from their premises without the consent of petitioners. 
The agreement contains this further provision : “After the above 
payments have been made, the goods will be the property of the 
second party [the bankrupt] on the payment of one dollar.”

Four promissory notes wçre given to correspond with the pay
ments. The first three notes were paid. The last one became
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due on February 7, last and was not paid us bankrupts mad-' 
an assignment of their property to the trustee ou February •'!.

On February 16, the trustee offered $201, the one dollar be
ing for interest that might have accrued on the note under 
reserve to contest any interest claims, the interest accrued being 
then 28 cents. The additional dollar to complete the title was 
not offered, but there was 72 cents offered more than the in
terest due.

In ordinary circumstances, the money would no doubt havt 
been accepted, but the bankrupts were owing to petitioners ir_ 
addition to the last note $158 for which they had no security, 
and seeing that the amount offered was short by a few cents 
less than the amount strictly due they made the present peti
tion to obtain their furniture whereby, if they had a right to if. 
seeing that three-fourths of the price have been paid they would 
recoup themselves in that way from the loss on their ordinary 
claim.

This is a way of dealing between traders which cannot be com
mended. When the difference between the parties was so small 
(and there is no proof that the offer of $201 was refused be
cause it was not sufficient) it is a favourable occasion to apply 
the just rule de minimis lex non curat, the law does not take 
cognizance of very small matters.

The $201 have, since the present contestation, been deposited 
with petitioners’ attorneys to avail as a legal deposit of the 
amount.

The present petition was served on the bankrupts on April 
6 to be presented on the 11th. Previously, on March 26, pet 
turners’ attorneys wrote a letter to respondents’ attorneys noti 
fying them that they would apply to the (’ourt to obtain pos
session of their furniture and forbidding the sale of the sai l 
furniture by the trustee.

Notwithstanding the said written notice and the service of 
the said petition, the trustee proceeded to sell the said furni 
ture.

On April 8 instant, petitioners having then discovered that 
the furniture was being disposed of by the trustee ob
tained an order from the Court to stop the sale of said furni 
ture, but it was too late, the rest of the furniture, five desks, 
had been sold and removed, the sale of the same having been 
made on the 7th, the day after the serving of the petition, ami 
they were removed on the 8th.

This was a high handed proceeding on the part of the tru<
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tee. As soon as the present petition was served, the trustee, 
an officer of this Court, ought to have stopped going on with 
tlu- sale. The order served on him on the 8th, not to proceed 
further with the sale was served on him too late according to 
his pretension. However, the present petition had been served 
on the 6th, as stated before.

The trustee is condemned to pay the costs of the petition and 
order of April 8.

The trustee contends that with the petition served and pre
sented, petitioner was bound to offer the last promissory note 
and that the petition cannot be granted without said offer. 
Petitioner deposited the note in Court at the enquête.

As petitioners have the money for the last promissory note 
due on the purchase of the furniture in question, and as both 
parties have not complied with the strict requirements of the 
law. the Court declares the money deposited by the trustee in 
the hands of petitioners’ attorneys do avail as a deposit into 
Court, and declares that said money belongs to petitioners in 
full payment of the claim of petitioners for said furniture, and 
declares that said note deposited into Court is paid, and orders 
tin- Registrar to deliver the same to the trustee who pays the 
same with the money deposited as aforesaid in the hands of said 
petitioners’ attorneys, and the petition is dismissed, each party 
paying its own costs.

Petition dismissed with costs; costs of restraining order 
against trustee.

Jud y men t accord ingl y.

CltOSM V. 1MGGOTT.

Manitoba King's Bench, Mathers, C.J.K.B. May .2,2, 1922.

Landlord and tenant ( § HID—96)—Lease of premises—Covenant 'it 
LANDLORD TO HEAT AND REPAIR ROOF—BREACH OF COVENANT—RE
MOVAL OF TENANT—LIABILITY FOB RENT.

After a tenant has gone into possession his obligation to pay 
rent does not depend upon the performance by the lessor of any 
collateral obligations assumed by him. and nothing short of some
thing done by the landlord which amounts to an eviction of the 
tenant will discharge the latter from his obligation to pay rent.

Action by landlord to recover a certain sum alleged to be due 
for rent.

/»*. />. Gua, for plaintiff; F. C. Kennedy, for defendant.
Mathers, C.J.K.B. The defendant was tenant to the plain

tiff of a suite of rooms in the Alcalde apartment block in this 
city, under a lease dated September 7. 19*20, from October 1.

K.B.
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Man. 1920 to September 30, 1921, at a rental of $1,500 payable at tl
K.U. rate of $125 per month, lie was in possession at the time tin 

lease was entered into and lie eontinued to occupy the stiii.-
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iintil April 8, 1921, on which date he removed from it. T! * 
premises remained vacant until the end of the term on Septem 
her 30, and this action is brought on the covenant to pay rein

Mathers,
c.J.K.n. contained in the lease for the rent from the end of April i • 

that date—a period of 5 months—also for certain expense in 
curred by advertising in an attempt to find a new tenant.

The defence is put upon these grounds:—(1) That the term 
was surrendered on April 8; (2) That the plaintiff covenant<1 
to adequately heat the suite from October 1 until May 1 and 
that he failed to do so, whereby the premises became uninhah 
it able and untenantable ; (3) That the lease contained an ini 
plied covenant for quiet enjoyment but that the plaintiff alb ' 
ed the roof to be and remain out of repair so that water leaked 
through into the said suite damaging defendant’s goods and 
rendering the suite untenantable and uninhabitable. The <1 
fendant alleges that for these reasons he was entitled to 1er 
initiate the lease and that the plaintiff is not entitled to recover 
the rent sued for.

As to the first ground of defence, the evidence in my opinion 
fails to prove a surrender either in fact or in law. The de 
fendant’s counsel recognised the weakness of his ease in this 
respect and did not press the point.

The second and third grounds of defence may be treated to 
get her. The lease provides that :—“the lessor agrees to furnMi 
steam for steamheating purposes in said building from the l>t 
day of October to the 1st day of May.”

It was admitted by the plaintiff that the agreement called for 
such adequate heating as would make the premises comfortable 
as a place of residence. Indeed, any other contention would 
in my opinion be untenable: Brymer v. Thompson (1915), 2! 
D.L.it. 840, 34 O.L.K. 194; affirmed 25 D.L.lt. 831, 34 O.L.lt. 
543.

I find as a fact that there were frequent periods from Novem
ber, 1920, to April 8, 1921, when the suite was not either dur
ing the day or night adequately heated so that people could live 
in it in comfort. 1 find also that the roof leaked on several oc
casions through the winter and that the defendant suffered 
much inconvenience and considerable loss on account of tin- 
leaky condition.

The suite in question was on the top floor of the block. The 
roof remained in the possession of the plaintiff as lessor.

It is, of course, trite law that on the demise of land there is
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nu implied undertaking on tlie part of the landlord that it is 
til for the purposes for which it was let : Sutton v. 7'cmplc 
. 1843), 12 M. & XV. 52, 152 E.R. 1108, 13 L.J. (Ex.) 17; or 
that an unfurnished house is in an habitable state : Hart v. 
Windsor (1843), 12 M. & X\\ 68, 152 E.R. 1114, 13 L.J. (Ex.) 
129; Tarrahain v. F erring (1917), 35 D.L.R. 632, 12 Alta. L.R. 
47 ; (1918), 52 D.L.R. 687, 59 ('an. S.C.R. 670; (Jordon v. Si me 
t1917), 37 D.L.R. 386, 44 N.B.R. 535. It is equally well settled 
that breach by the landlord of his covenant to keep the demised 
premises in repair does not entitle the lessee to throw up the 
tenancy ; Surplice v. Farnsworth (1844), 7 Man. & G. 576, 135 
E.R. 232. 13 IjJ. ((’.!».) 215; McIntosh v. Wilson (1913), 14 
D.L.R. 671, 23 Man. L.R. 653 ; and is no defence to an action 
for rent : Denison v. Salion (1862), 21 I'.C.R. 57 ; even although 
the lack of repair rendered the premises useless for the purposes 
of the tenant : Wilkes v. Steele (1857), 14 I’.C.lt. 570; Izon v. 
dorian (1839), 5 Ding. (X.C.) 501, 132 E.R. 1193, 8 L.3. 
(C.P.) 272.

In llart v. Foyers, [1916] 1 K.ll. 646, 85 L.J. (K.ll.) 273, the 
plaintiff had let to tin- defendant an unfurnished suite in an 
apartment building on the top floor, retaining possession and 
control of the roof. The roof leaked badly and the de
fendant moved out. In an action for rent it was held by Serul- 
ton, 3., that although the landlord was under an obligation to 
keep the iuof in repair, his failure to do so was no answer to a 
claim for rent but only gave a right to a cross-action for dam
ages.

These authorities it seems to me effectually dispose of that 
part of the defence which is based on the non-repair of the 
roof.

It is argued that breach of agreement to heat to the premises 
stands on a different footing because in a case of non-repair 
the tenant may do the repairs himself if the landlord fails to 
make them and recover the costs as damages, but in the ease of 
failure to heat where the heating plant is in the possession and 
under the control of the landlord the tenant is powerless. There 
is a good deal of force in that contention but, in my opinion, 
the law is settled to the contrary. I can see no difference be
tween the non-repair of a roof which the landlord was obliged 
io maintain and which remained in his possession and under 
his control and with which the tenant could not interfere with
out committing trespass, and a failure by the landlord to fulfil 
his agreement as to the supply of heat under like circumstances. 
In both cases the tenant is equally helpless to remedy the dé
font. The principle deducihle from the authorities appears to

Man.
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l)e that, after the tenant has gone into possession, his obliga
tion to pay rent does not depend upon the performance by th 
lessor of any collateral obligations assumed by him and th;r 
nothing short of something done by the landlord which aimnm 
to an eviction of the tenant will discharge the latter from lr 
obligation to pay rent: Gordon v. Si me, supra. What const i 
tut es an eviction was stated by Jervis, C.J., in Upton v. Orem 
1res (18.1')), 17 (MS. 30 at p. ill, 139 E.K. 976 at p. 986. in term 
which have been accepted as accurate since that time. He then 
said (17 (MS. at p. 64) :—

“I think it may now be taken to mean this,—not a mer- 
trespass and nothin more, but something of a grave and per 
marient character d i. by the landlord with the intention <>f 
depriving the tenant of the enjoyment of the demised prem
ises. ’ ’

It appears to be an essential part of this definition that tin- 
act complained of as amounting to an eviction should have be :i 
done with that intention: Ferguson v. Troop (1890). 17 Can. 
S.C.R. 527; 18 Hals. 480.

There was in this case clearly no eviction within the above <1 
finition. On each occasion when complaint was made of insufli 
ient heat the default was promptly remedied. No doubt the de
fendant and his family suffered much inconvenient' 
and discomfort but they continued to occupy the suite uni il 
the very cold weather was at an end and left when there wer*- 
but three weeks remaining of the time during which heat w;i> 
to be supplied.

For these reasons, 1 hold against the defendant upon all 
grounds of defence raised.

The defendant counterclaims for damages, but he has already 
recovered substantial damages against the plaintiff for the very 
claim now made in his counterclaim, and he is not entitled t«> 
vex the plaintiff twice for the same cause of action. He claims 
also as damages the rent paid in his new premises. This claim 
is also untenable, lie was entitled to remain and occupy ilu- 
suite in the plaintiff’s building and if he chose to leave it. 
he cannot charge the plaintiff with the expense of living el><- 
where.

There will be judgment for the plaintiff for $625, and costs 
of suit. The counterclaim will be dismissed with costs.

I do not allow the plaintiff the cost of advertising for a new 
tenant as, in my view, the total liability of the defendant vas 
the amount of the rent.

Judgmcnt accordiugh).
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11IHK.U LT v. HAMMKV.

Alberta, Supreme Court, Ticeedir, ./. August !-t, IU22.

Aitomoiui.es (§IIIB—225)—Neiu.k.e.we or ubiveu—Dvty as to AP
PROACHING VEHICLE—STREET C AR—S l'ATl TORY OX I N—CoXTRlUV- 
TORY NEGLIGENCE—PROXIMATE «Al NE—Last CHANCE.

Where the driver of an automobile, in lull view of a vehicle 
approaching a street car stopping place, merely sounds the horn 
but fails to take any other precautions to prevent an accident, 
resulting in his striking a person who had just alighted from the 
vehicle to board a street car, the statutory onus under sec. 33 
of the Motor Vehicles Act, 1911-12 (Alta.) ch. G that the "loss 
or damage did not arise through the negligence or improper con
duct of the owner or driver,” has not been satisfied. The fact that 
the plaintiff failed to look out for an approaching automobile, or 
that he ran across the street to get the car, did amount to con
tributory negligence in the sense of having been the proximate 
cause of the accident, the driver having had the last chance to 
avoid il.

I See Annotations, 39 D.L.lt. 4; 61 U.L.R. 170.]

Action to recover damages for personal injuries. Judgment 
for plaintiff.

(\ (\ Mc ('a ni, K.C., for plaintiff.
II. E. Mchaurjhlin, for defendant.
Twkkdii:, J.:—This was an action brought by the plaintiff 

to recover damages from the defendant on account of the neg
ligent driving of the defendant’s motor car by his chauffeur, 
liurke. The defendant denies the negligence and sets up con
tributory negligence on the part of the plaintiff as a bar to his 
right to recover.

On October 17, 1921. at about J or 3.30 o’clock in the after
noon, the plaintiff in company with his daughter, was driving 
West on Athabasca Ave. on the North side; for the purpose of 
taking a street car at the corner of the avenue and 147th St., 
rhe end of the car line. As they were approaching 133rd St. 
which leads north from the avenue the daughter saw the street 
ear approaching from the distance, and suggested to her fath
er that they had better stop there and that he could get on 
the ear at the stopping place at 133rd St. She drove the horse 
and rig some 20 or 30 feet west of 133rd St. and stopped and 
allowed her father to alight. After her father got out of the 
rig there is some evidence to the effect that he stopped and 
had a conversation with the daughter, and after some little 
delay suddenly rushed in front of defendant’s motor car, but 
I am satisfied that if they had any conversation it occupied 
only a few seconds, in fact was simply a passing conversation 
carried on during the process of his alighting from the carriage 
onto the pavement. When he alighted he was facing south and

Alta.
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immediately proceeded, moving at a rapid rate, in a south east
erly direction at an angle of about 4.1 degrees to the point 
where he would get on the street car, and it would he necessary 
for him to turn his head slightly and look partially over his 
right shoulder to see any vehicle approaching him from the 
west. This he did not do, nor was he aware from any cans»- 
of the approach of the defendant’s motor car. The defendant's 
car was in charge of his chauffeur, Iturkc, and was being driven 
at a reasonable rate of speed. He was driving the defendant 's 
wife from her home on 135th St., which is only two blocks west 
of where tin* accident happened. The automobile would not 
he visible until it turned into Athabasca Ave. The defendant - 
chauffeur proceeded east along the avenue and when at 134tli 
St. some 250 or 300 feet away lie noticed the plaintiff alighting 
from the carriage and realised the possibility of an accident 
with a resulting injury to the plaintiff, and for the purpose of 
warning him sounded his horn, continuing all the while on lii 
journey, without taking any other precaution to avoid an ac
cident. The plaintiff did not hear the horn. The view of tli 
chauffeur between 133rd St. and the point at which the accident 
happened was wholly unobstructed and there was nothing whai 
ever to have prevented the chauffeur from seeing the plaintiff 
from the time he sounded his horn until the happening of t! 
accident if he had been on the look-out. lie says, however, tli.i 
he did not see him from the time he sounded his horn until 
the instant immediately preceding the accident, when he ob
served him directly in front of the car. lie has no explanation 
to offer as to why he did not sec him. His range of vision 
was not limited in any way. He suggests that he was lookin 
straight ahead in the direction in which he was driving. If that 
be so it is impossible to understand why he did not see the 
plaintiff advancing toward the course along which he was travel
ing until he was immediately in front of his car. 1 am of tin- 
opinion that the chauffeur is in error in stating the position 
of the plaintiff when he saw him just prior to the accident 
although I think that he honestly believed such to be the ca^ . 
The emergency of the situation which arose no doubt confuse*l 
him and he hardly realised what took place at that particular 
time. I do not think that the plaintiff was ever in front of 
his car. If he had been I think that he would have been run 
over and killed instead of having been hit a glancing blow, is 
he must have been, escaping with a broken leg. At the point 
where the accident happened the avenue is paved in the centre, 
with an unpaved portion on either side sufficiently wide to per-
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mit of vehicular traffic. Street car tracks running east and 
west are embedded in the pavement, the pavement extending 
some IS inches beyond the outer rails of either track with a 
devil strip in between of sufficient width to allow street cars to 
pass. The track on the north side, which was intended for 
ears travelling west, is used for traffic in both directions, tin* 
track to the south having been abandoned. Vehicles going east 
are driven along the pavement, the wheels astride the north 
rail of the abandoned track, with the wheels on the left of the 
driver very near the rail, thus leaving a very considerable space 
between the wheels of a vehicle being driven along the path or
dinarily followed, judging from an examination of the place, and 
the south rail of the north track, which rail was north of the 
centre line of the avenue. The defendant’s chauffeur was driv
ing the motor car very close to this rail, in fact so close that if 
;i street car had been approaching from the opposite direction, 
unobserved, and the automobile bad been continued in its course 
there must inevitably have been a collision, while if lie were 
driving along the course ordinarily followed no such collision 
could occur. In the course of crossing the street the plaintiff 
placed his foot on this rail and was hit by the defendant’s car 
before he had time to proceed further, lie was driving very 
close to the south rail of the north track, thus leaving ample 
room on the pavement to the south (his right) to enable him 
to swerve his car in that direction, without danger to himself, 
and thus he could have avoided the accident, had he been on 
the look-out. Even had there not been room on the pavement 
In- could easily have turned in to the unpaved portion of the 
street without inconvenience and passed by without having hit 
the plaintiff. The chauffeur, after* having become aware of the 
danger which presented itself and the possible resulting injury 
to the plaintiff, sounded his horn and then dismissed him from 
his mind and his view, without any reason or excuse to justify 
liis so doing, and continued-on in his course. When he again 
observed him he ha«l driven his car so close to him that it was 
impossible to avoid the accident resulting in the injury alleged. 
The accident did not occur in a crowded thoroughfare; there 
were no other vehicles to attract the chauffeur’s attention; his 
vision of the road before him between 134th St., from which 
point lie first observed the plaintiff, to a point some considerable 
distance beyond where the accident happened was clear and 
unohst r acted.

Section 33 of the Motor Vehicles Act, 1911-12 (Alta.) eh. 6. 
provides that : “When any loss or damage is incurred or sustain 
od by any person by a motor vehicle the onus of proof that such 
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loss or damage did not arise through the negligence or impr< 
per conduct of the owner or driver of the motor vehicle shai! 
be upon the owner or driver of the motor vehicle.”

1 do not think that the defendant has complied with tli 
construction which has been placed upon this section by tie 
Appeal Court of this Province. It was held in the case of Cm 
nat v. Matthew» (1921), 59 D.L.R. 503, 16 Alta. L.R. 275, tli i 
all that was necessary to meet the presumptive negligence ii 
posed by that section of the statute was to make out a pria 
facie case of the absence of negligence by evidence accepted 
by the Court as reliable. Harvey, C.J. (59 D.L.R. at p. 50' 
says: “All the statute requires is that he should satisfy the 
Court or jury by the amount of proof required in civil tri als 
that the damage was not due to his negligence. That can be 
established by shewing to what it was due which was not hi> 
negligence, or by shewing that he was not in fact négligea a, 
from which it follows that it could not be due to his negll: 
ence.” He defines negligence (59 D.L.R. at ]>. 508) as “the 
failure to exercise the care that a reasonably prudent man would 
exercise,” to which must be added the words which appear in 
a subsequent passage in the same paragraph, “under the cir
cumstances.”

The defendant undertakes to shew that the accident was due 
to a cause other than his negligence (the negligence of I - 
chauffeur) by attempting to prove contributory negligence on 
the part of the plaintiff; that is that the plaintiff’s own neglig
ence was really the decisive cause of the accident. For such 
negligence he relies at the trial mainly upon two facts, ti nt 
the plaintiff did not look up and down the street to see whether 
any vehicles were approaching or not, and that he ran aci"<s 
the street. From the evidence there is no doubt but that he 
did not see the approaching motor ear nor did he look to >ve 
if any were coming. If he had looked when he started to 
cross the street he might have seen the defendant’s car ap
proaching. While lie may have been careless in not doing 
so, he was not negligent in the sense that his negligence was 
“the proximate cause of the mischief.” See Pollock. The Law 
of Torts, 9th ed. p. 476. White v. lleylcr (1916), 29 D.L K. 
480, 10 Alta. L.R. 57.

As to his contention that the plaintiff was negligent inas
much as he ran across the street, the evidence as to the fact wa< 
conflicting. There are different degrees of speed in running. 
The defendant was 1 think moving at a higher rate of speed 
than attained in ordinary walking but how fast I am unable to
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say more than as suggested in Davie# v. Mann (1842). 10 M. 
& W. ">46, 152 Ë.U. 588, 12 L.J. (Ex.) 10, at “a smartish pace.” 
There does not appear to he any reason for his running very 
rapidly. He was going to a point a few feet distant to get 
un a street ear but there is nothing to suggest that the street 
car was so close or so rapidly approaching that haste was nec
essary on his part. The street car was a very considerable dis
tance away when he saw it approaching, it having left the end 
of the car line where he intended to get on. The rate of speed 
at which he was moving I do not think was excessive or dan
gerous under the circumstances. He was not aware of the 
motor car coming towards him. He was not moving rapidly 
across the path ordinarily followed by motor cars traveling in 
an easterly direction ; in fact he was some few feet away from 
it on the north side of the centre line of the street at a place 
where he was not liable to come into conflict with vehicles 
other than those travelling in a westerly direction. 11 is rapid 
movement brought him to the point where he was hit perhaps 
a little more quickly than would have been the case if he had 
been walking at his regular rate of speed; but it did not bring 
him in front of the car, nor did it bring him to a point where 
lie would have been hit if the automobile had been following 
mi the path ordinarily followed by vehicles. In moving as 
rapidly as he did I do not think that the plaintiff acted in a 
negligent manner. His act was not in my opinion the cause of 
the accident. Even though he had been running at a high 
rate of speed, if the defendant’s chauffeur had been exercising 
reasonable care and kept a look out to see that no one was ap
proaching from either side of the street the accident could eas
ily have been avoided.

The defendant has not satisfied the burden imposed upon him 
by the statute, lie has not shewn that it was not due to his 
negligence by shewing that his chauffeur was in the exercise 
of reasonable care when driving the car at the time of the 
accident, nor has he shewn that the accident was due to any 
other cause which was not his negligence. He is therefore liable 
to the plaintiff for the damages sustained by him by reason of 
the injury resulting from the accident.

Apart from sec. 33 of the Motor Vehicles Act 1911-12 (Alta.) 
ch. fi. 1 think that the plaintiff is entitled to recover. In view 
of the facts set forth the defendant was clearly negligent and I 
can find no negligence on the part of the plaintiff which con
tributed to the accident in the sense that it was “the proximate 
cause of the mischief.” In fact in this case I do not think that
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there was any negligence on the part of the plaintiff whiei 
was even a part of the inducing cause of the accident.

Assume however that the plaintiff was negligent in the civ 
eumstanees. How much better off would the defendant be? T 
what extent would it affect his liability? The defendant 
chauffeur was aware of certain acts of tin* plaintiff which hr 
deemed to be negligent. He anticipated wlmt the plaintiff wa 
about to do, namely to cross the street, and he foresaw the dan 
ger and the injury which might result. The plaintiff was u 
aware of the s motor car driven by the defendant >
chauffeur. The defendant’s chauffeur had. so to speak, the In • 
chance to avoid the accident. Pollock on Torts, Dili ed. p. 47 
in discussing the case of Radley v. London North W estern I 
Co. (1876), 1 App. Cas. 7fit says: “In the House of Lords 
was held that there was a question of fact for the jury In: 
the law had not been sufficiently stated to them. They had in 
been clearly informed as they should have been, that not eve 
negligence on the part of the plaintiff which in any degree con
tributes to the mischief will bar him of his remedy, but m. 
such negligence that the defendant could not by the exercise 
ordinary care have avoided the result.” The defendant in t! • 
case could by the exercise of ordinary care have avoided 1 
injury complained of. lie owed a duty to pedestrians cross!: 
the street to be on the lookout, which he was not in this ca . 
He owed a greater duty to this plaintiff by reason of the l, 
that he was aware of his presence, to be not only on the h>- 
out but to have observed his movements and to have exercis ' 
such care in the operation of his car until the possibility 
danger to the plaintiff had passed. This he did not do, and 
therefor liable in damages for the injury sustained by C 
plaintiff.

In regard to the amount of damages claimed, namely $l..'.i . 
after taking all the facts into consideration I am satisfied tl : 
if the plaintiff receives $700, as general damages in additi -i 
to the doctor’s and hospital bills that it will be a suffit*i < 
amount. He gave evidence to the effect that he was earniMir 
90c. an hour working 10 hours a day and that his busy seasi'i: 
comprised about 4 months of the year. He had no books < r 
records to establish this. He admitted that he might have lov 
some days on account of weather and other conditions. lV 
tween the time of the accident until he recovered so that In* 
could reasonably carry on his work, a period of 4 months elans- 
ed. Those 4 months comprised the quiet season of the year 
in his business which was that of a stone mason and brickin' t.

371820
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During those months lie said that he had teams employed in 
tin- woods Imt he did not establish what the loss, if any. was on 
account of his own personal absence. I am of the opinion that 
it was very small, if any. I think that $750 will suffice to cover 
his general damages.

There is a claim for special damages. Doctor's bill $60, Hos
pital hill $0*2.50, which are very reasonable, have been proven, 
and will be allowed.

There will, therefore, be judgment for the plaintiff for the 
sum of $87*2.50 being $1*2*2.50 special damages and $750 general 
damages, with costs to be taxed as directed upon the application 
of counsel for both parties at the close of the trial.

Judgment for plaint iff.

RK.X v. MORRIS (Xo. 2).
X'int Scotia Supreme Court, Harris, C.J., Lonyley, J., Ritchie, E.J., 

and Melllsh, J. February 14, 1920.
1. Summary Convictions C§II—20>—Keeping disorderly house—No

on ion of accused to ei.eut other modi: of trial—Om ari.i -
MHEET WITHOUT SWORN INFORMATION AH HASI8 OF TRIAL—(’ll.
Com:, sixn. 225, 22S, 773, 774.

The fact that there Is no sworn information will not prevent 
the summary trial under Part XVI. of the Criminal Code of a per
son arrested on a charge of keeping a common bawdy house. The 
summary trial for that offence proceeds without the consent of the 
accused and the arraignment may be upon the written charge as 
entered in the police charge-book.

[K. v. Cranford (1912), fi D.L.R. 380, 20 Can. Cr. Cas. 49, 5 
Alta. L.R. 204, followed.]

2. JI'STK'K OF THF, PEACE ( $111—10)— JURISDICTION—DEPUTY STIPEN
DIARY Magistrate to act in aiihence of stipendiary from city
—Stipendiary not resident in city to which appointed-
summary TRIALS UNDER PART XVI, OF CRIMINAL CODE.

Where the jurisdiction of a Deputy Stipendiary Magistrate for 
a city to try a criminal charge under Part XVI. of the Criminal 
Code is. by the terms of the statute controlling his appointment to 
office, limited to his so acting during the temporary absence from 
the city of the Stipendiary Magistrate, a conviction appearing 
on its face to be made by the deputy "in and for the city (named) 
acting in the temporary absence qf the Stipendiary Magistrate" 
is not bad on its face because the temporary absence was not ex
plicitly stated to be "from the city" in the terms of the authorising 
statute. Held, also, that the temi>orary absence from the city of 
Halifax contemplated in the Halifax City Charter, N.S. Acts 1914, 
included a case in which the Stipendiary Magistrate resided out
side of the city as regards the period of time in which he was 
away from the city.

3. Appeal (§IC—25)—Jurisdiction—No reserved case permissible on
SUMMARY TRIAL WITHOUT CONSENT UNDER CODE SECS. 773, 774 ON
disorderly house charge—Cr. Code, sec. 1013.
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On a summary trial without consent for keeping a disorderly 
house. It Is not competent lor a city police magistrate to reser 
a case for the Court of Appeal in review of the conviction; tie- 
trial in such case proceeds under Cr. Code sec. 773 and not und r 
Cr. Code sec. 777 referred to in Code sec. 1013 as to appeals.

IK. v. Morria (No. 1) (19201, 54 D.L.R. 436. 33 Can. Cr. < 
354, approved. Leave to appeal therefrom dismissed.!

Appeal from the judgment of Drysdale, J., dismissing an 
application made on behalf of defendant for her discharge from 
custody in the Halifax City Prison, where she was undergo h : 
a sentence of six months imprisonment as keeper of a common 
bawdy house. In the alternative, prisoner’s counsel moved for 
her discharge as on an original application. The convicti -n 
was made by W. J. O’Hearn, K.C., deputy stipendiary maLriti
trate of the city. The deputy stipendiary was asked to resciv 
a case and declined to do so. From this refusal there was 
also an appeal. By agreement all matters were to be heard 
and disposed of together.

The judgment of Drysdale, J., appealed from was as fol
lows

“It is contended here that the deputy stipendiary was with
out jurisdiction in making the conviction against the defend
ant, in as much as the deputy can only act during the tempor
ary absence from the city of the stipendiary ; that the stipen
diary lives at Rockingham and is permanently absent from the 
city and can have no deputy in ease of a temporary absence. 
This involves a consideration of the scheme of the Act and the 
interpretation of the section providing for a deputy. Tin- 
scheme of the Act provides a permanent stipendiary for the 
city with no provision as to residence in the city. A députa
is provided for in case of his temporary absence from the city. 
As a matter of fact, the stipendiary lives in Rockingham, a 
suburb of the city, is here daily to hold his Court but at times 
is necessarily temporarily absent from work in the city. Kei
th is latter case the Act provides for a deputy who shall take 
his work with all his jurisdiction, during such temporary ab
sence. ,

The contention is that because the magistrate lives out of 
the city in actual residence permanently, although clothed villi 
all jurisdiction to do his work daily in the city, there can he 
no such thing in his case as temporary absence from the city.
1 cannot agree with this contention as such a reading would 
render null the obvious intention of the Act. It provides a 
deputy to act in the absence from the city of the magistrate. 
The magistrate’s residence in the city is not an essential as to
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his jurisdiction and, bearing this in mind, there can, I think,
be no objection to the scheme of the Act that provides a deputy sc
to act when the magistrate is actually temporarily absent from ----
the city. Rtîx

In this case, while the magistrate was absent from the city on Morius. 
January 11, the applicant was arraigned before the deputy 
magistrate on the charge of keeping a disorderly house in the 
city. She arranged for bail and a continuance of the inquiry 
to January 23, on the latter day the inquiry was resumed when 
the defendant pleaded guilty and was sentenced. If the in
quiry was properly before the deputy on the 17th—and I think 
it was—the subsequent proceedings were in order and regular.
I think the charge on the 17th was in due form and the pro
ceedings on that day properly a part of the necessary inquiry 
into the charge then made by and before the deputy'.

Other points were taken by the applicant, viz. (a) That the 
magistrate was not absent from the city when the deputy acted 
in this case. On this question of fact, I find against the con
tention. (b) That there was no sworn information in the ease.
1 hold this was not necessary. The charge as made, I think 
a good charge and the proceedings thereon regular, (c) That 
the arrest was irregular and improper. This I do not think 
can now be inquired into as the defendant was before the de 
puty. A proper charge was made and pleaded to, I cannot 
enter into an inquiry here. I refuse the defendant’s applica
tion. On all points taken, I find in favor of the magistrate’s 
jurisdiction.”

The decision of the deputy stipendiary refusing the applica
tion to reserve a case is reported sub nom., R. v. Morris (No.
1 1920), 54 D.L.K. 436. 33 Can. Cr. ( as. 354.

Halifax, February 20, 1920. J. J. Rower, K.C., in support 
of appeal : The warrant is bad on its face. The conviction and 
warrant for keeping a common bawdy' house are both bad on 
their face because the deputy stipendiary magistrate does not 
state therein that he acts as such during the temporary ab- 
M tu e from the cit.v of the stipendiary magistrate. City Charter 
1907. see. 145; Christie v. Unwin (1840), 11 Ad. & El. 373,
113 K.R. 457. City Charter 1914 sec. 161. Compare Acts 1891 
(N.S.) ch. 58, sec. 136.

No amendment of conviction or warrant can now be made.
II. v. Shatford (1917), 38 D.L.R. 366, 28 Can. Cr. Cas. 264,
51 N.S.R. 322; In re Miller (1896), 34 C.L.J. 662 (Nova 
Scotia); Paley on Convictions (8th ed.) p. 422.
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N-s- But in law. as the stipendiary magistrate is shewn by the 
S(. record permanently to reside at Rockingham in the county of

Halifax and without the city of Halifax, when, his deputy 
R*:x acted, he was not (within the above sections of the city char-

Mukhis. ter) temporarily absent from the city. Unmet v. The Kiiuj
(1918), 42 D.L.R. 405, 30 ('an. (>. Cas. 16, 57 Can. S.C.R. k$.

Of course, Unmet’s case was based on a statute of Quebec, 
which had only the words, “absence or inability” though the 
Order-in-Council designating that he was to reside in Quebec 
city was invoked to help the statute, which the Court .said n 
could not do. In this ease we have the words in the statute, 
“from the city” and Brunet’s case does not apply, though tit- 
reasoning at pp. 91-3, as invoked above, does.

For residence of magistrate, see Raley, ed. 8 p. 18; Marshall"'. 
N.S. Justice at p. 292.

As a matter of strict logic, and on which the prisoner- is en
titled to insist, and borrowing the reasoning of Brunet v. Tin 
King, supra, by parity of such reasoning, “temporary 
absence from the ‘city’ connotes permanent presence in tin- 
city,” and this Mr. Fielding has not got under this record, 
and therefore the jurisdiction of his deputy does not attach.

In this particular instance the deputy had no jurisdiction 
because the record shews Mr. Fielding was in the city at the 
time lie commenced to try the accused, and his acting in bail
ing her, a week before, as any Justice of the Peace might, and 
does so at Halifax, would not give him jurisdiction under see. 
145, (3) as it was not a case remaining undisposed of, as 11n- 
trial does not commence till the prisoner pleads. H. v. Conn In 
Judge’s Criminal Court (1914), 16 D.L.R. 500, 2d Can. < r. 
Cas. 78, 48 N.S.R. 13, per Graham, J. Giroux v. The Kiiuj 
(1917), 29 Can. Cr. Cas. 258, 56 Cun. S.C.R. 63, 67, 77. The 
warrant and conviction arc both also bad on their face for not 
shewing the consent of the prisoner to be tried for this offence 
under sec. 777 of the Code.

The city stipendiary and his deputy have not jurisdiction 
under cede sec. 773 (r) but only under code secs. 228, 582, 
583 and 177, and as she did not give her consent or waive 
her trial by jury, as she would have to if tried summarily in 
the County Court Judge’s Criminal Court the deputy has nut 
jurisdiction. R. v. McLeod (1906), 12 Can. Cr. Cas. 73, 311
N. ti.lt. 108.

R. v. Honan (1912), 6 D.L.R. 276, 20 Can. Cr. Cas. 10, 26
O. L.R. 484, does not touch this point at all and only decides
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that the amending Dominion legislation of 1909, eh. 9. extends N.s.
the meaning of “disorderly house” to include a “gaming 7T.7
In'Use,” and gives the Toronto city Police Magistrate the dual 
consent and non-consent jurisdiction in all eases, as of course, R,x 
the Courts in Ontario made no distinction between city and Moinu 
ordinary magistrates as drawn by (iraliam, J., in McLeod** 
case, supra. It must be remembered that the basis of Me- 
1.rod's ease was the distinction between city and county magis
trates and as regards bawdy houses, referred to by Graham, J., 
in this language, apparently they “may proceed under sec.
7h4 (774) in respect to any of them in which consent is not 
necessary.” He was speaking of the dual-consent and non- 
consent jurisdiction, the latter as to 1892 (Can.), eh. 29 and 
1895 (Can.), ch. 40 sec. 784 (now 774 K.N.C. 1906, eh. 146), in 
view of the proviso contained in the Act 1900 (Can.), ch. 40, 
sec. 9 amending 1892 Code sec. 785, as sub-sec. 9 (now 777) and 
which proviso kept alive the absolute jurisdiction in bawdy 
house cases under sec. 784 (now 774). lint that proviso was 
swept away by the Act 1909 (Can.), ch. 9, sec. 2, which trans
planted 773 (a) over to 777 as sub-sec. 5 as the only offence— 
theft under $10,00—under 773 that a city magistrate could try 
without the consent of the accused and that is the situation 
here. If this application was made prior to 1909 the last quot
ed observation of Graham. .1. would apply and the city magis
trate would have absolute jurisdiction.

No sworn information but only a bald statement imperson
ally made ; signed or sworn by no one in the station book. If 
there arc three alleged prosecutors who are all made parties 
to this motion, are they liable, under these circumstances in 
tort to the prisoner, if her imprisonment is unlawful.

Section 641 of the Code as amended, 1913 (Can.), eh. 13, sec.
21. provides in the interest of protecting private residences from 
unwarranted intrusion for a record in a case like this, but the 
powers of a constable to arrest without a warrant under 648 
of the Code must not be confounded with the necessity of an 
information as giving jurisdiction to the magistrate ; that is if 
“keeping a bawdy house,” which is an indictable nuisance, is 
included in “found committing any criminal offence.” Reg. 
v. Eitinger (1899), 3 Can. Or. Cas. 387, 32 N.8.R. 176; 1\<

(1908), 14 Can. Cr. Cas. 270, 41 (’an. S.C.K. 5; li. v. 
shi„k (1918), 43 D.L.R. 608, 30 (’an. Cr. Cas. 295, 14 Alta.
L.R. 76.

The magistrate erroneously acted under city charter 1907, 
see. 215 (3b) and it is familiar learning that a magistrate is

121
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not justified in acting without an information. Re Seeley 
supra; Appleton v. Lepper (1869), 20 U.C.C.P. 138; Connor 
v. Darling (1864), 23 U.C.Q.B. 541; Crawford v. Beatto 
(1876), 39 U.C.Q.ti. 13; Caudle v. Seymour (1841), 1 Q.13. 88!-. 
113 E.R. 1372; Reg. v. Fletcher (1871), L.R. 1 C.C.U. 320; 
Bag. v. //t<///,r.s (1879), 4 QJM). 614, 48 Li, (MX).) 151 
y^v/. v. MacNutt (1896), 28 N.ti.R. 377; if. v. GUI (1908), 11 
Can. Cr. Cas. 294, 18 O.L.R. 234.

And it cannot be waived in this case whether the proceedings 
are under 773 or 777 because it is essentially jurisdictional that 
the accused must be “charged,” i.e., legally charged within 
secs. 773 or 777.

See for example, as to meaning of “charged,” Code secs. 
669, 696, and 702. See rule of construction. R. v. Gibson 
(1896), 29 N.S.K. 17.

And this charge must be in writing and made by the magis
trate. See secs. 778 and 793 of the Code. Re Seeley, supra.

And there must be a written record which the magistrate by 
sec. 778 is directed to make as the basis of his jurisdiction. 
Re Seeley, supra; R. v. Inglis (1892), 25 N.S.K. 259.

There must be proof on oath of some kind of the conditions 
called for in section 145, of the city charter, before the deputy 
could act. Adams v. Power (1895), 31 C.L.J. 674 (Nova 
Scotia).

W. J. Of Hearn, K.C., contra. Any jurisdiction to deal with 
refusal of habeas corpus must be under the Crown Rules. Ex 
part, WoodkaU (1868), 20 Q.B.D. 882, 57 Li. (MX).) 71, 
36 W.R. 655; R. v. Garrett, ex parte Scharfe (1917), 33 Times 
L.R. 305 ; Reg. v. Cameron (1897), 1 Can. Cr. Cas. 170. Under 
the provisions of the Code the Court has power to make rule> 
to control the practice in relation to habeas corpus, certiorari, 
etc., in criminal matters. The policy is to exclude appeals. In 
a criminal matter the application for habeas corpus is itself 
a criminal proceeding and cannot be affected by provincial leg
islation.

The stipendiary is appointed under a statute which says 
nothing as to where he shall live. The statute being silent as 
to residence the common law cannot assist. City charter of 
1914, sec. 230 creates the office of stipendiary magistrate and 
prescribes the manner in which the magistrate or his deputy 
shall act. Absence, means temporary absence from the city 
for judicial purposes. As to directory provisions of statutes 
see Montreal Street Ry< v. Normandin, [1917] A.C. 170, j
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D.L.R. 195, 3.1 Times L.R. 174. ^
information is only required in cases of summary conviction. S (.

In the case of a summary trial no information is required.
Reg. v. Hughes supra; R. v. Gill (1908), 14 Can. Cr. Cas. 294, R^x 
18 O.L.R. 234; R. v. McLean (1901), 5 Can. Cr. Cas. 07; R. Moiuub.
v. Crawford (1912), 6 D.L.R. 380, 20 Cun. Cr. Cas. 49. The 
prisoner here was arrested without warrant. R. v. Walton 
( 1905), 10 Can. Cr. Cas. 269; R. v. Sarah Smith, (1905), 9 
Can. Cr. Cas. 338.

The offence was one that could be tried before the police 
magistrate and consent was not required. Code secs. 773, 774. 
“Magistrate” is defined by sec. 771, to mean recorder, etc. The 
jurisdiction of the magistrate was sustained in R. v. llonan 
(1912), 6 D.L.R. 276, 26 O.L.R. 484, 20 Can. Cr. Cas. 10; R. 
v. Davidson (1917). 35 D.L.R. 94, 28 Can. Cr. Cas. 56, 11 Alta.
L.R. 491. The case of R. v. McLeod, (supra) does not apply.
It dealt with a special thing.

In R. v. II a g ward (1902), 6 Can. Cr. Cas. 399, 5 O.L.R. 65 
and Ex parte McDonald (1904), 9 Can. Cr. Cas. 368 it was 
held that the jurisdiction in cases of theft under $10 was for 
offences exclusive of those in 783. In re Worrell (1915), 21 1).
L.R. 522, 24 Can. Cr. Cas. 92, 8 S.L.R. 140 the case of R. v. 
llaifward was adopted. In R. v. Davidson (No. 2) (1917), 35 
D.L.R. 94, 28 Can. Cr. Cas. 56, 11 Alta. L.R. 491, the same view 
was adopted. In this case the prisoner was charged before the 
deputy, and jurisdiction attached. Jurisdiction having attached 
would not be affected by granting an adjournment. Daley on 
Convictions, p. 54. Even if the stipendiary came back and sat on 
his bench with the deputy, the deputy both at common law and 
by statute, having begun the case would have the right to finish 
it. The charge was read from the book to the prisoner, who 
pleaded guilty. It is not necessary that the charge should be 
written by the deputy. The conviction cannot be set aside for 
lucre irregularity. Code sec. 1124. It can be gathered from the 
document that the deputy was acting in the temporary absence 
of the stipendiary. There is a presumption that the stipen
diary is lawfully absent and for good grounds. If not, the 
curative section applies. R. v. Morrison (1910), 16 Can. Cr.
Cas. 1.

In Reg. v. Murdock (1900), 4 Can. Cr. Cas. 82 it was held 
that sec. 1124 included certiorari in aid of habeas corpus.
Spooner’s case (1900), 4 Can. Cr. Cas. 209. No objection was 
taken to the jurisdiction of the deputy magistrate. lie was a
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Ex parte Mainville (1898), 1 Can. (V.judge dc facto.
528.

rower, K.C., in reply. Whatever is necessary to shew juri
diction must be set out. Christie v. Unwin, supra. It is a 
jurisdictional condition precedent to the deputy acting that 
the stipendiary is absent from the city. Sgdneg and Louishurn 
Coal and Railtvag Co. v. Kimher (1891), 2.'$ N.8.R. 3)18; R. 
McDonald (1901), 35 N.8.R. 323. Jurisdiction is not presum 
ed in the case of inferior tribunals. I $ room’s Legal Maxims. 
744. R. v. J. IV. McDonald (1896), 29 N.K.R. 160; Giroux v. 
The. King (1917), 56 Can. S.C.R. 63, 29 Can. Cr. Cas. 2'»\ 
The deputy must have consent if he is acting under Code sec. 
777 (3). Secs. 780 and 781 do not extend to that section 
without consent.

Harris, C.J. and Longlev, J., concurred with Ritchie, E.J.
Ritchie, E.J.Morris pleaded guilty before the deputy sti

pendiary magistrate to the criminal charge of keeping a com
mon bawdy house in the city of Halifax, and was sentenced 
to six months in jail ; she now applies for her discharge under 
habeas corpus.

The deputy stipendiary magistrate is appointed by the Gov
ernor in Council. He is to act as stipendiary magistrate in 
certain events, one of which is in the temporary absence from 
the city of the stipendiary magistrate.

The application came in the first instance before ray brother 
Drysdale. In his judgment he states the main contention as 
follows:—

“It is contended here that the deputy stipendiary was with
out jurisdiction in making the conviction against the defend
ant, inasmuch as the deputy can only act during the tempor
ary absence from the city of the stipendiary ; that the stipe» 
diary lives at Rockingham and is permanently absent from the 
city and can have no deputy in case of a temporary absence.’"

As to this point I am in entire accord with the judgment 
sought to be reversed, and adopt the reasoning on which it in 
based.

1 give the statute a reasonable construction, having in mind 
its object and purpose, and decline to give what 1 regard as 
an unreasonable and strained construction, having for its ob
ject the defeat of the manifest intention of the Legislature.
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The Judge has found that, as a matter of fact, the stipendiary 
was absent from the city and with that finding I agree. Keep
ing a common bawdy house is a crime. Morris was arrested 
and the charge entered in the charge book at the police station 
in the usual way. She was arraigned before the deputy sti
pendiary, asked for bail and an adjournment, which were 
granted. On the day appointed she pleaded guilty, and was 
sentenced; the contention is made that the absence of a sworn 
information is fatal to the proceedings. 1 am wholly unable 
to agree with this contention. The question is dealt with and 
decided adversely to the contention in Hex v. Crawford, supra. 
A further contention was that Morris could not be tried sum- 
nmrily without her consent. The answer to this contention is 
to be found in the Code, sec. 773. Sub-section (/) provides:—

“When any person is charged before a magistrate . . . . 
(f) with keeping a disorderly house under section ‘2*28. or with 
being an inmate of a common bawdy house under section 229 
A . . . . the magistrate may. subject to the subsequent 
provisions of this Part, hear and determine the charge in a 
summary way.” [1915 (Can.) ch. 12, sec. 8,|

Section 228 defines a disorderly house to be (among other 
things) a common bawdy house.

Section 774 of the Code makes the jurisdiction of the magis
trate absolute and unconditional in a case of this kind. 1 find 
nothing in other parts of the Code which, in my opinion, takes 
away the absolute jurisdiction given to the magistrate in the 
case of a keeper of a common bawdy house.

The warrant under which Morris is held is signed “\V. J. 
OTIearn (L.S.), deputy stipendiary magistrate in and for the 
city of Halifax, acting in the temporary absence of the stipen
diary magistrate.”

It is urged that the warrant is bad on its face, because, after 
the word “absence,” the words “from the city” do not ap
pear.

I cannot agree with this contention. On a reasonable con
struction, and having regard to the provisions in the city char
ter. I think it is clear that “in the temporary absence” means 
temporary absence from the city, and that it is in effect stated. 
1 do not think it would be possible for anyone reading it to 
take any other meaning from it. The deputy stipendiary re
fused to reserve a case, and stated his reasons for such refusal. 
1 agree with him, and have nothing to add to what he has 
said.

I would refuse the application.

N.8.

8.C.
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Hllfhle, K.J.
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N.S. Mellish, J. On January 23, 1920, the defendant was con 
^7 victed of keeping a common bawdy house, and sentenced to (I
----- months’ imprisonment. This conviction and sentence was made.
Rex as the convicting magistrate says, under sec. 773 of the Crim 

Mobris. inal Code.
An application for the prisoner's discharge from custody 

Mciiisn, j. un(]cr pie commitment made on this conviction was made be 
fore Drysdale, J. and refused.

The prisoner moves the Court for her discharge on appeal 
from this refusal, or, alternatively, on an original application.

I think that such an appeal lies, and that the provincial sta
tute allowing such an appeal is not ultra vires on the grouinl 
that it is legislation dealing with criminal procedure. I do 
not think that legislation to secure the liberty of the subject 
from a legal imprisonment can properly be called legislation 
making, altering or affecting criminal law or criminal procedure. 
I am, therefore, of opinion that the appeal was properly taken 
under the provincial statute.

The grounds taken in support of the appeal on behalf of the 
prisoner were:—

1st. That no jurisdiction is shewn on the face of the con 
viction and commitment, because the deputy stipendiary magis 
trate who made the same has therein described himself as “de
puty stipendiary magistrate in and for the city of Halifax, 
acting in the temporary absence of the stipendiary magistrate" 
and has not stated that such temporary absence was “from the 
city.” Absence from the city of Halifax would seem to be the 
only kind of absence which would justify the deputy in act in : 
under the provisions of the city charter authorising his ap
pointment. Where the convicting magistrate describes himself 
as acting as a deputy, I think it is to be presumed that the 
necessary conditions enabling him to act as such have been ful
filled, and that to shew jurisdiction on the face of the pro
ceedings it is not necessary for a convicting magistrate or de
puty magistrate to set forth the fulfilment of the conditions 
which enable him to act as such. I was inclined to this view 
on the argument. No authority was cited on the point, but I 
find that the Supreme Court of Massachusetts took a similar 
view in the case of The Commonwealth v. Lynn (1891), 114 
Mass. 405, and other cases there referred to.

On consideration, I am of opinion that the magistrate was 
temporarily absent “from the city” within the meaning of the 
statute when the deputy took up the case, and that he was 
therefore entitled to proceed with it. This, I think, disposes of
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the second point raised by the accused.
Thirdly, it is contended that the magistrate had no jurisdic

tion to try the accused without her consent, i.e., that the ac
cused could not he convicted under sec. 773 hut under see. 
777.

1 cannot agree with this contention, and am of opinion that 
proceedings for summary conviction could properly he taken 
under sec. 773.

Fourthly, the accused, when arraigned before the magistrate, 
submitted to the jurisdiction and pleaded guilty. Under these 
circumstances I think the prisoner cannot take advantage of the 
absence of a sworn information, even if such were necessary, 
as to which 1 offer no opinion.

Fifthly, for the reasons already stated, I do not think that 
any proof of the deputy magistrate’s qualification to act is 
necessary to support the conviction.

I would dismiss the appeal.
There was a further application on appeal from the magis

trate’s refusal to reserve a case. The magistrate’s assertion that 
the proceedings xvere had under sec. 773 disposes of this ap
plication, which must be refused.

Appeal dismissed in the habeas corpus proceedings; motion 
for leave to appeal from the conviction refused.

THF. KIX(i v. LA FOX 11.

Exchequer Court of Canada, Audettc, J. May :}, Ulil.

Expropriation (§IIIC—135)—Damages—Loss of trade—Inconvenience 
COMMON TO PUBLIC GENERALLY.

No claim for damages can arise in respect of an Inconvenience 
common to the public generally and the general depreciation of 
property resulting from the vicinage of a public work does not 
give rise to a claim by any particular owner, and especially when 
the claim is for loss of trade or business resulting from the same

\Thc King v. Mac Arthur (1904), 34 Can. 8.C.H. 570, followed.]

Information exhibited by the Attorney-General for Canada 
to have the easement and right to flood certain lands exprop
riated under the Expropriation Act valued by the Court.

//. V. Sinclair, K.C., and Louis Cousineau, for plaintiff.
A'. It. Devlin, K.C., and J. W. Stc Marie, K.C., for defendant.
Audette, J.:—This is an information exhibited by the At

torney-General of Canada, whereby it appears, inter alia, that 
the riirht to flood the land described in the information and be- 
longing to the defendant was, under the provisions of the Ex-

Ex. ct.
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propriai ion Act, taken amt expropriated, for the purposes of 
the construction and operation of the Quinze Lake Dam an-1 
Reservoir, a public work of Canada, by depositing, both on Oc
tober 26, 1017. and March 26, 1620, and descriptions, oi
the said lands, in the office of the Registrar of Deeds for tli 
County or Registration Division of the County of Temiseamim

The reason of the deposit of the amended plan and descrip
tion of the said lands on the 26th March, 1920, was, as state-1 
at Bar, because the description deposited in 1917 was not con 
sidered sufficient to comply with the requirements of the Ex
propriation Act. The two plans are identical.

The date of expropriation will be taken, for all purposes, to 
be October 26, 1917.

The Crown has tendered and by the information offers the 
sum of $66 as compensation for the expropriation of this rigln 
to Hood the said land and for all damages resulting from t! < 
same. The defendant by his statement in defence claims tin- 
sum of $6.500. The defendant's title is admitted.

After the conclusion of the hearing of the cases of The Kit , 
v. A. Carufel, under No. 9606, and The King v. A. Grigno- 
under No. 3609, counsel at Bar, in the present ease, agreed i" 
the- following admission, reading as follows, viz:—

Admission—Tt is hereby admitted by the defendant that all 
the general evidence as to value of the different classes of land 
in the locality in question, as testified to in the two cases (vi... 
No. 3606, The King v. Carufel, and No. 3609, The King v. .1. 
Grignon) shall be common to this ease.

And it is admitted by the Crown that all the evidence of i 
similar nature adduced on its behalf in the two above mention' d 
cases, shall be common to the present case, the Crown, howewr. 
undertaking 1o tile a statement shewing the particulars of how 
their expert witnesses have arrived at the amount of their valua
tion.

It is further admitted that the plan ex. 5 herein, which is the 
particular plan applicable to this case, will be admitted without 
further evidence and taken as proved.

It is also agreed between counsel for the respective parti's 
that the evidence of Henry II. Robertson given in these two 
previous cases mentioned under Nos. 3606 and 3609 will he 
taken as also given in this ease, that is according to his own 
view, of what would be the area of the land flooded.

To avoid unnecessary repetition, the reasons for judgment 
given this day by me in the case of The King v. Adelard ('are- 
fel, under No. 3606, are hereby made part hereof and more

4
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especially in respect to the general observation respecting the 
nature of the expropriation, the area taken and the compensa
tion so far as applicable.

The expropriated easement in this case is in respect to .90 
acre which 1 would allow at $50 an acre, namely. $45. and for 
the area of .75 acre I would allow as in the other cases at 

Ï $5 an acre, namely, the sum of $3.75, making in all the sum 
of $48.75. The small piece of bush land affected is at the north 
east boundary and does not affect the farm in any way. The 
other piece of 0.90 acre affected thereby is in stump and in a 
deep ravine which witnesses Chester and Coutts say could not 
lx- cultivated. However, there is the other question of a small 
bridge oxer the ravine or that expropriated part, which would 
have to be slightly larger than before. At the northern end 

I the bridge would be small and there is also the consideration 
that the northern part of lot ti abuts on the highway. 1 think 

; the additional sum of $40 should be allowed in respect of the 
higher degree of difficulty in communicating over these 0.90 

I acres, from east to west of lot 6, making in all, $88.75. The 
j actual damage caused to the farm as a farm, the defendant has 

qualified as “une bagatelle insignifiante”, and this sum of 
I $88.75 a very liberal compensation.

However, the substantial part of the defendant's claim is in 
respect to the damage to his trade and business, resulting, as 

1 lie contends, from the flooding of all the neighboring farms, 
$ which has had the effect of sending the people away from that 
I locality, injuring thereby his trade and business. The damages 
I result in the decrease of population occasioned, as alleged, by 
I the expropriation.

The evidence adduced discloses the opinion of witnesses that, 
had it not been for the flood, resulting from the dam, and 
sending the settlers away, the locality had quite a potential fu
ture. That, within a comparatively short time, the locality 
would have become quite a centre, with a church, a post office, 
with the result of prosperity and increase in value of property.

However, for such damage, if any suffered, the law does not 
I recognise a right of recovery. No claim can arise in respect 
I of an inconvenience common to the public generally. The gen- 
■ end depreciation of property resulting from the vicinage of a 
I public work does not give rise to a claim by any particular own- 
I it and much less for loss of trade or business resulting from 
I tin1 same cause. The King v. MacArthur (1904), 34 Can. K.C.R. 
I 570. A number of authorities will be found in this MacArthur 

case in support of this proposition which is too well known and 
9—69 D.L.R.

Can. 

Ex. Ct. 
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recognised to labour any more upon the same. See also Cov 
per Essex v. Local Hoard for Acton (1889), 14 App. Cas. 15:! 
at p. 161.

The defendant recovers, it is true, a somewhat larger sum 
than the one offered, hut he fails on the main issue, on tli 
principal element of compensation upon which the plaintiff su< 
ceeds, which is the more important claim ; however, this bein' 
the case when the subject’s property is taken against his will. 
I will set off the cost by denying costs to either party. S 
also McLeod v. The Queen (1889), 2 Can. Ex. 106.

Therefore there will he judgment as follows, viz.1. Tie- 
right to flood the lands in question is declared vested in tIn- 
Crow n as of October 26, 1917. 2. The compensation for lb ■ 
right to so flood the defendant’s lands and for all dama_- • 
whatsoever resulting from the said expropriation is hereby fixed 
at the sum of $88.75 with interest thereon from October 26. 
1917, to the date hereof. 3. The defendant, upon giving to the 
Crown a good and satisfactory title, free from all hypothec, 
mortgages, and incumbrances whatsoever, is entitled to reeov- 
from and he paid by the plaintiff the said sum of $88.75 with 
interest as above mentioned and without costs to either party.

Judgment accordingly.

MAXWKLL v. tMON BANK OF CANADA.

Alberta Supreme Court, Appellate Division, Stuart, Beck IIyndm>;n 
and Clarke, JJ.A. October 4.

Banks ( §IIIC—35)—Liability fob acts of office»—Draft—Faii.viik 
to remit—Scope of employment.

No liability attaches to a bank for the failure of a branch man
ager or teller to remit a draft purchased by a customer, in ac
cordance with the latter's instructions, thereby resulting in the 
customer’s forfeiting a land contract on which the draft was to 
be applied as payment; the bank’s duty having been completed 
when the draft was issued, the undertaking to forward the draft 
was merely the voluntary act of the officer and not a duty con
nected with his office for which the bank is liable.

Appeal from a judgment of Scott, J., in an action against 
a hank for damages for failing to remit draft. Dismissed.

The judgment appealed from is as follows:—
Scott, J.:—The plaintiff’s claim is for damages sustained by 

him by reason of the defendant failing to remit within a rea
sonable time certain moneys payable by him on the purchase 
money of land.

The plaintiff formerly lived near Jenner, Alberta, and had
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been a customer of defendant’s branch there. On July *28, 1919, 
lie entered into an agreement with one Krause to purchase from 
him certain lands near Wetaskiwin which were the property 
of his wife together with a portion of the crop growing thereon 
for $18,984. The agreement provided that $1,000 should he 
paid on account of the purchase money, in cash, at the time 
the agreement was entered into. The plaintiff was not prepared 

j to pay that amount at the time it was entered into and the 
vendor appears to have verbally extended the time for its pay
ment until August 6, following.

At the time the agreement was entered into, the plaintiff had 
| a small balance to his credit in defendant’s branch at Jenner.

On August 1, he went to that branch and obtained a loan of 
I 8s()U through Mr. Hughes the teller and accountant, who was 
j then acting as manager in the absence of the manager. The 

proceeds of the loan wore carried to the plaintiff's credit and 
i he then gave Hughes a cheque for $1,000 and $2.10 in cash and 
i obtained from him a draft for $1,000 on the Canadian Hank of 
I Commerce at Wetaskiwin. lie then handed the draft to Hughes 
I requesting him to forward it to that bank and paid him 10c.

for its transmission. If it had been mailed to that bank at that 
I time, it would have reached it in due course of mail on or before 
I August 6, but by a mistake of the clerk in defendant’s bank. 
I the letter containing it was addressed to Winnipeg instead of 
i Wetaskiwin and it did not reach the latter place until about 
I August 18. On that day Mr. Manley, the plaintiff’s solicitor 
I there, obtained the proceeds of the draft, and on the following 
I day he tendered the amount to Krause, the vendor, who refused 

to accept it and demanded the return of the agreement for sale, 
which Mr. Manley thereupon delivered to him.

On August 26. the plaintiff entered into a new agreement 
with Krause for the purchase of the same lands at an advanced 
price of $608 over that payable under the first agreement and 
with a smaller share of the crop gro viug thereon.

The plaintiff states that when he win to see Hughes on Aug- 
I list 1. he explained the whole deal to him and told him that it 
I was necessary to have the money in Wetaskiwin by August 5, 
I or a day later, that Hughes then suggested that he should tele- 
I graph the money there and that he had replied that there was 
I plenty of time and that the other way was safer.

Hughes states that the plaintiff told him that he had to make 
I a payment on a land deal and that he had to send the money 
I to Mr. Manley at Wetaskiwin.

Mr. Proud, the inspector of defendant’s bank, states that

18L
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there are no instructions issued to branch managers to writ*- 
letters for customers, that the usual way for the bank to tran 
mit moneys is by telegraph or cable transfers, money order 
express orders and settlement debit slips between banks, that 
in telegraphing moneys they take a signed order from the cu- 
tomer, that the form of the draft which the plaintiff obtained is 
that used when sold over the counter to customers, that in all 
his 15 years’ banking experience he has never known a bank 
manager to make any charge for writing letters for customers, 
that a branch manager has no authority to agree to have money 
at a certain place at a certain time and that Hughes’ acts 
were not in violation of any express instructions.

Hadley v. Baxendale (1854), 9 Exch. 341, 150 E.R. 145 is the 
leading case on the question of what damages should be award <1 
for breach of contract. The principle stated in that case is that 
the damages awarded must be:—

“Such as may fairly and reasonably be considered as arising 
naturally, i.e. according to the usual course of things from such 
breach of contract itself, or such as may reasonably be suppos. il 
to have been in the contemplation of the parties at the time 
they made the contract as the probable result of the breach ■•!' 
it.”

The principle laid down in that ease appears to be recognis 'd 
as the proper principle in the numerous cases in which it has 
been referred to. The only question discussed in them appear* 
to have been under which of the two alternative propositions 
the damages claimed should be classed.

Assuming that by reason of the draft issued to the plaint iff 
not having reached the bank at Wetaskiwin until August 13. 
the plaintiff forfeited his right to purchase the property under 
the first agreement, as to which I entertain serious doubt, tin- 
defendant would not, in any event, be liable for damages be
yond interest on the money unless the plaintiff informed Hughes 
during their interview on August 1, that that would be the re
sult of the delay in transmission. This, in my opinion, is tin- 
reasonable deduction from the judgment in Hartley v. Bastu- 
dale, supra. (See also Horne (or Horn) v. Midland Raihr<"/ 
Vo. (1872), L.R, 7 C.P. 583, 41 L.J. (C.P.) 264, and see L.li. 
8 C.P. 131, 21 W.R. 481.)

The plaintiff states that he explained the whole deal to 
Hughes and told him that it was necessary to have the money 
in Wetaskiwin on August 5 or a day later. Had lie given tin- 
exact words of his explanation, I would have been in a position 
to determine whether he had told Hughes that if the money
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was not in Wetaskiwin at that time his right to purchase would 
!.. forfeited. Hughes states that what the plaintiff told him 
was that he wanted the money to make a payment on a land 
deal and that he did not mention from whom he was purchas
ing, what land he was buying or what he was paying for it. 
It is, therefore, evident that there were a number of matters 
connected with the transaction which he did not explain. I find 
it difficult to believe that he told Hughes anything further than 
that he had to make a payment on his purchase on or before a 
certain date.

I am of opinion, however, that upon another ground the 
plaintiff must fail to recover.

The evidence shews that the plaintiff not Only purchased but 
also received from Hughes a draft for the money payable in 
Wetaskiwin. He, therefore, received what the defendant had 
contracted to give him and the contract was, therefore, fully 
performed by the defendant. What occurred after that was 
that the plaintiff returned the draft to Hughes with the request 
that he should forward it by mail to the bank at Wetaskiwin, 
and paid him 10c. to pay the cost of its transmission. The 
undertaking of Hughes to do so was a voluntary aet on his part, 
without remuneration, and was undertaken by him merely to 
oblige a customer of the bank, and it was no part of his duty 
as an officer of the bank to perform it. It would, therefore, 
he unreasonable that the defendant should be held responsible 
for his omission to perform it.

I dismiss the action with costs.
IV../. Loygi-c, K.C., for appellant.
.V. I). Maclean, K.C., for respondent.
The Appellate Division of the Supreme Court of Alberta dis

missed the appeal without written reasons.
A ppeal dism issed.

REX v. CARNEY.
Saskatchewan Court of Appeal, Lamont, McKay and Turgeon, JJ.A.

May 29, 1922.
Intoxicating liquors c § III A—50)—Unlawful keeping—Statutory

PRESUMPTION FROM 1 1 NUI XG IX FORHIIMIEN PLACE—TESTI
MONY OF ACCUSED DENYING KNOWLEDGE—REVIEW OF EVIDENCE 
NOT PERMISSIBLE ON CERTIORARI—TEMPERANCE ACT, R.S.S. 1920,
CH. 194, secs. 49. 73.

On a charge or unlawfully keeping liquor in a grain elevator 
office, contrary to the Temperance Act, R.S.S. 1920, ch. 194, and 
proof made of the finding of Intoxicating liquor, the effect of sec. 
73 is to cast upon the accused the onus of establishing his right 
to have it there. The magistrate trying the charge Is not bound 
to credit the denial under oath by the accused of any knowledge
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Sask. that it was there. He may, notwithstanding such denial, giv.
effect to the statutory presumption created by sec. 73; and, if h.

C.A. does so. his finding of guilt, and the summary conviction enter. 1
thereon, cannot be reviewed on certiorari based upon any lack of
evidence to contravert his denial, as to do so would be to review 
the evidence given before the magistrate which it is not com; 
tent for the Court to do on certiorari.

[Rex v. Nat. Bell Liquors Co. (1922), 65 D.L.R. 1, 37 Can. Cr. Ca 
129, 119221 2 A.C. 128, applied.]

Appeal from the order of the Court of King’s Bench refin
ing a certiorari to quash a summary conviction. Appeal dis
missed.

A. T. Procter, for appellant.
T. I). Brown, K.C., Director of Prosecutions, for the Crown.
Lamont, .LA.:—This is an appeal from a refusal of a JmLc 

of the Court of King's Bench in Chambers to direct the issue 
of a writ of certiorari to bring before that Court the conviction 
of the accused, for the purpose of having the same quashed. 
The accused was convicted before a magistrate for that he did 
on or about December 5, 1921, “unlawfully keep liquor in a 
grain elevator office contrary to sec. 49, sub-sec. (3), clause (c.) 
of the Saskatchewan Temperance Act.” (R.S.S. 1920, eh. 194.]

The evidence against the accused was that of W. E. Bâillon, 
a police officer, who testified as follows:—

“I then proceeded to the Commercial Hotel, here I met the 
accused Dan Carney. I said to him, 1 am going to search your 
office and elevator for liquor. Carney replied all right. I 
searched the elevator to the best of my ability, but found no 
liquor there. I next proceeded to the elevator office occupied 
by the accused and on searching the office with the accused. 1 
found a bottle in the North West corner of the office. I exam
ined the bottle and found it to contain about two tablespoons 
of some liquid. I asked Carney what the bottle was doing 
there and he replied, 1 use that for putting gasoline in. I said 
to him that does not smell like gasoline to me. I put my in
itials on the label and then asked the accused to do the same, this 
he did. The accused then said : What are you going to do 
with that, and l replied, get it analysed in Regina, to see if it 
is gasoline or liquor.” .... 1 have seen the accused un
der the influence of liquor on one or two occasions during the 
past two months. He also stated to me that I possibly went to 
his office because someone had told me that he had been drink
ing lately. I know Dan Carney to be the operator of the eleva
tor in question.”

Tee accused testified that he found the bottle behind the door,
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near an oil can, one morning when sweeping up; that he threw Susk- 
it into the box; that he did not know that it contained whiskey c.A.
or other liquor ; that in cold weather it was his custom to leave ----
his otlice dour unlocked when he went to meals, and that farm- 
ers were in the habit of going in there to get warm, and his caiixia. 
conjecture was that someone had entered his office and left the V(.h lv , , 
bottle behind the door. The liquor in the bottle on analysis was 
found to be intoxicating liquor. Under the Act, the burden of 
proving the right to keep liquor is upon the person charged 
with unlawfully keeping it. (sec. 73) The finding of liquor 
in his office cast upon the accused the onus of establishing his 
right to have it there. His only explanation was, that he had no 
knowledge that it was there. He having sworn to this, his coun
sel contended that that was sufficient to rebut the presumption 
of guilt raised by the statute, and he relied upon Hex v. Covert 
(1916), 34 D.L.ll. 662, 10 Alta. L.R. 349, 28 Can. Cr. Cas. 25.

In the recent case of U. v. Sat. Hell Liquors Co. (1922), 65 
D.L.ll. 1, 37 Can. Cr. Cas. 129, the Privy Council has made 
it clear that on an application for a writ of certiorari a super
ior Court, apart from statutory provisions to that effect, cannot 
review the evidence given before a magistrate. We therefore 
cannot sav that the magistrate should have accepted the defend
ant's explanation. The credibility of the witnesses, and the 
weight to he given to the testimony, arc matters for the magis
trale alone, and his judgment on these is not open to review.
I may say, however, that, on the above evidence, 1 would have 
reached the same conclusion as the magistrate. The appeal, in 
my opinion, should be dismissed.

McKay, J.A. ;—The material facts herein are shortly as 
follows:—On December 19, 1921, an information was laid at 
Moosomin, in the Province of Saskatchewan, against the appel
lant before A. C. Sarvis, a Justice of the Peace in and for the 
Province of Saskatchewan, charging him with unlawfully keep
ing liquor in a grain elevator office at Wapella, in said Prov
ince, on December 5, 1921, contrary to sec. 49 sub-sec. 3, clause 
i c) of The Saskatchewan Temperance Act. [R.S.S. 1920, eh.

The above offence with which the appellant was charged is 
triable by one Justice of the Peace under part XV. of the Crim
inal Code, and was so tried by said A. C. Sarvis, J.P., on Decem
ber 27,1921, at Moosomin, in the Province of Saskatchewan, and 
the said appellant was convicted by said A. C. Sarvis for said 
offence and adjudged to pay a fine of $100, and costs $13.75.
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The appellant thereupon, by notice of motion, appealed to <1 

King's Bench Judge in Chambers for an order that a writ of 
certiorari be issued out of the Court of King’s Bench directed t<> 
.said A. C. Sarvis and to G. B. Murphy, the clerk of the District 
Court of the Judicial District of Moosomin, to remove and return 
into the Court of King’s Bench the said information, conviction, 
etc., and for an order quashing the said conviction, etc. Tin- 
King’s Bench Judge in Chambers made an order dismissing the 
application with costs, on the ground that the appellant should 
have appealed instead of applying for a writ of certiorari, ami 
from this order the appellant now appeals to this Court.

The appellant’s ground of appeal is that the chamber Judge- 
should have disposed of the application on the merits, and tin- 
evidence of the appellant should be taken as sufficient to rebut 
I he evidence of guilt.

Counsel for the respondent contends: (1) that the appellant 
has no right of appeal, and asks that the appeal be dismissed 
on this ground, (2) That even if there is an appeal, the appeal 
should be dismissed, because the chamber Judge was right in 
dismissing the application for the reason given; (3) That there 
is evidence to support the conviction, and it should not be dis
turbed.

Owing to the view Ï take of the third objection, it is not neees 
sary for me to consider the first and second.

Ordinarily in certiorari proceedings the evidence may not be 
looked at for the purpose of quashing a conviction, (7f. v. Nat. 
Hell Liquors, Ltd., 63 D.L.R. 1, 37 Can. Cr. Cas. 129) but the S,i> 
katehewan Temperance Act, sec. 82 (2), states that on an appli
cation to (piash a conviction by way of certiorari, the Judge 
hearing the application shall dispose of the application upon 11ll- 

merits.
Even if this means that he is to examine and weigh the evi

dence for the purpose of quashing the conviction (which I do 
not now decide it does) I find upon reading the evidence that 
there is ample evidence to sustain the conviction. The evidence 
is that liquor was found in a bottle in the appellant’s office, 
which was a grain elevator office within the Act. By the Act, 
that raised a presumption of guilt against the appellant. To re
but this presumption the appellant gave evidence to the effect 
that he knew nothing of the liquor being there. The appellant *s 
counsel urges that the Justice of the Peace should have accepted 
this evidence as sufficient rebuttal of the presumption of guilt 
and as proof of innocence, and asks us to accept it as such and
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quash the conviction, contending that this evidence can be re
jected only if it fails to fulfil the conditions laid down by Heck, 
.1., in U. v. Covert (11)17), ‘28 Van. Cr. Vas. 25, 10 Alta. L.U. 
:i41». .14 I).L.U. 66*2 at pp. 673-4. The conditions referred to 
are as follows:—

“1. That the statements of the witness are not in themselves 
improbable or unreasonable. ‘2. That there is no contradiction 
of them. 3. That the credibility of the witness has not been 
attacked by evidence against his character. 4. That nothing 
appears in the course of his evidence or of the evidence of any 
other witness tending to throw discredit on his character. 5. 
That there is nothing in his demeanour while in Court during 
the trial to suggest untruthfulness.”

Assuming that these conditions rightly state under what cir
cumstances a Justice of the Peace*or Judge of fact must accept, 
that is believe, evidence given before him, this Court, not 
having seen or heard the appellant give his evidence, cannot say 
that he satisfied all the above conditions. For instance, as stated 
by the chamber Judge, his demeanour in Court when giving his 
evidence might have been such as to suggest untruthfulness. 
Furthermore, material statements of the accused at the trial are 
contradicted by the witness Haillon. Appellant says, referring 
to the time Haillon found the bottle, he told Haillon that he 
might want the bottle for gasoline; whereas Haillon says what 
appellant then said was: “I use that” (the bottle) “for putting 
gasoline in.” If this were true it would have had indications of 
having been used for gasoline, instead of actually having 
whiskey in it. And with regard to how the bottle got in the 
cigar box where Haillon found it, at the trial appellant said that 
he did not take the bottle into his office, but that he found it 
behind the office door when sweeping. Before the trial, Haillon 
says appellant told him he picked up the bottle near the elevator 
and put it in the office.

In my opinion, it was for the Justice to say whether he be
lieved the appellant or not, and, from the result, apparently he 
did not believe him, and we cannot say that he was wrong in 
disbelieving him. lie had the advantage of seeing and hearing 
the appellant give his evidence, which we have not.

In my opinion the application should be dismissed with costs.
Ti iuieon, J. :—Even if we leave out of consideration the rules 

goverlining certiorari proceedings recently laid down by the 
eludivial Committee of the Privy Council in R. v. Nat. Hell 
Liquors Co., 65 D.L.R. 1, 37 Can. Cr. Cas. 129, I still think that

Saak.

C.A.
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Turgvon. J. x.
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the conviction in this case could not have been quashed upon the 
authority of any previous decision of this Court. In this case 
the magistrate had before him (1) the fact that the liquor was 
found in the possession of the accused in a prohibited place, and 
(2) the evidence of the police officer of the statement made 
to him by the accused when the liquor was found. There is in, 
rule of law which obliges a magistrate in such a case to accept 
the defendant’s explanation of the matter. The accused, if dis 
satisfied with the magistrate’s decision, might have had the case 
re-heard by a Judge of King’s Bench upon appeal to that 
Court. The law provides no other remedy. In any event there 
can now be no doubt, in view of the decision in the Nat. B> II 
case, that certiorari does not lie in this case.

The application should be dismissed with costs.
Appeal dismissed and certiorari ref mud.

IXH PIDKH v. THK BTHOOXKR “<'ALIMERH4.'*

Exchequer Court of Canada. N.B. Admiralty District, Hazcn, L.J.A. 
January 19, 19 Jl.

Seamen (81—5)—Assault on by captain of ship—Action in bem for
l»AMAUKS—Jl BIHIUCTlON OK EXCHEQUER COURT IN ADMIRALTY.

An action in rem does not lie against a ship to recover dama: 
due to an assault by the Captain of the vessel on a seaman on 
board such ship.

Skamkn (81—4)—Wages—Lkavino ship before termination ok yuy- 
auk—Viaticum.

A seaman who leaves the ship of his own free will and lor 
his own accommodation, before the termination of the voyage, is 
nut entitled to anything by way of viaticum to enable him to re
turn to his home port.

Action in rem by the male plaintiff to recover wages due as 
cook, and a sum for wrongful dismissal and by female plaintilf. 
for wages, a sum for wrongful dismissal, and a further sum for 
assault upon her by the captain, on the ship. Both also claim 
viaticum, having engaged for the return voyage to Cardiff 
and having been dismissed at a Canadian port.

F. R. Taylor, K.C. There seem to be four claims made hv 
the plaintiff: 1. for wages of both plaintiffs; 2. damages for 
wrongful dismissal. 3. for a viaticum; 4. damages for an as 
sault. As to the fourth claim, it is submitted that there is n„ 
jurisdiction in rem for an assault by the captain. The Admir
alty Court Act 1861 ch. 10, see. 7 ; The Teddinylon
land (1909), 12 Can. Ex. 252. Furthermore, as the 
(1881), Stock. Adm. 45; The Theta, [1894] P. 280; The Ntdcr-

7
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assault occurred in Morocco, the plaintiff must shew 
that under the laws of Morocco, such cause of ac
tion would lie there, the foreign law being a question of fact 
to he shewn by the plaintiff. The M. Mo sham (1876). 1 1\I). 
107. The claim for wages is very largely a question of fact. 
Thompson v. il. it1 IV. Nelson, Ltd., 11913] 2 K.H. 523, holds 
that the ship’s articles are conclusive as to wages. If therefore, 
this were an English ship, and Mrs. Loupides were on the ar
ticles at five shillings a month, she could not receive more than 
the amount stated in the articles, notwithstanding an agreement 
to pay her more for work as a stewardess. It is submitted that 
in this case the law of the dag, that of Greece, is applicable. 
An English seaman engaged on a voyage to end in the Vnitetl 
Kingdom, as this was. must wait until he gets to the Vnitetl 
Kingdom unless regularly discharged. 26 liais, p. 53 see. 84. 
Merchants Shipping Act, 1906, sec. 30. It may he open to ques
tion if this applies to foreign seamen. There is no viaticum; 
the voyage was at an end; they were voluntarily discharged. 
Thi Haffaelluccia (1877), 3 Asp. M.L.C. 605, 37 L.T. 365.

I). Mull in, K.(\The ship is liable in rem for the assault. 
Thr Sarah (1836), 1 Stuart's Adm. 86. The very title indicates 
it was an action in rem, and the decree was for 70 pounds. In 
tin* case of The Teddinqton, Stock. Adm. 45, the damage 
was done by the ship. The Enrique (1888), Stock. Adm. 157; 
T!u Maijqie M. (1890), Stock. Adm. 185. The ship is liable 
for all the acts of the master in the discharge of his duty, 
and there cannot be any distinction made between an act which 
he does wilfully in the discharge of his duty and negligence 
for which the ship unquestionably has been held liable. The 
Court: If the master of the ship should steal some valuable 
article belonging to a passenger, is the ship responsible? Yes. 
It is per se as master that he renders the ship liable. No duty 
devolves on the plaintiffs to produce the laws of Greece. If 
there was to be any intervention on the part of the Greek au
thorities, it should have been by the Consul General taking 
some step to protest. He was notified and no protest was en
tered. As to the contention that the action for assault would 
only be maintainable if it were so under the laws of the country 
in which it took place, the assault took place under the Greek 
flag on board the vessel, and the law of Morocco has no bearing 
on it at all. The Nina; La Itlachc v. lianyel (1867), L.R. 2 
IM'. 38. 5 Moo. (X.S.) 51. 16 K.R. 434; The Leon XIII (1883), 
8 IM). 121.

II.xzkn, L.J.A. : — This was an action in rem, brought by Elias
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Loupides and Olga Loupides, his wife, against the five masted 
schooner “Calimeris,” a (ireek ship registered under the tire<' 
flag. The plaintiff Klias Loupides claimed a balance for wag»> 
due him as cook, and a further amount for damages for wron. 
fill dismissal before the termination of his voyage; and th 
plaintiff Olga Loupides claimed a sum due her as wages u> 
assistant eook and a further sum for damages for wrongful di
missal before the termination of her voyage, and she also claim
ed damages for assault and battery, alleged to have been com
mitted by the captain of the schooner, George Nicolaris, on her 
on board the said schooner on the voyage, while she was "a> 
sistant cook; and both plaintifl’s claim a sum of money by wa\ 
of viaticum to enable them to return to their home in Cardi Ï.

First of all I will deal with the question of assault, which it 
was alleged was committed! while the schooner was in the 
harbour at Rcbat, in Morocco. In this connection the defen.I 
ant has raised the point that an action in ran, against a vessel 
for assault committed by the captain is not warranted by a; y 
statute or decision, and that the Court has no jurisdiction m 
such a matter. Roscoe in his work on Admiralty Practice say> 
that the jurisdiction of the Admiralty over actions of dam
age* is at the present day based partly upon its original jur < 
diction ami partly on the modern statutes.

Vnder sec. 7 of the Act of 1861 it has been held that it in
cludes all injuries done by ships to ships or by ships to thiii_> 
other than ships, or by other objects to ships, wherever damage •> 
done. The jurisdiction of the High Court of Admiralty was 
extended by the Imperial Statute passed in the year lhtil 
(Imp.) ch. 10 and see. 7 of that Act indicated that the Court 
should have jurisdiction over any claims for damage done by 
any ship. The jurisdiction of the Vice Admiralty Court was 
also extended by the Imperial Act of 1863 (Imp.) ch. 24 which 
among other clauses contained a provision in its sec. 10 similar 
to the above, viz., that these Courts shall have jurisdiction over 
“claims for damages done by any ship.” The object of th" 
two statutes of 1861 and 1863 was to extend the jurisdiction 
of the respective Courts, and the decisions of the High Court 
in construing the meaning of sec. 7 of the Act of 1861 are as 
pointed out by Judge Watters in the case of the Teddiwit»ii 
(1881), Stock. Adm. 45, very applicable and may Ik* safely fol
lowed in considering that portion of sec. 10 of the Act of 1S6I 
relating to this Court. In the case of the Theta, |18î)4] P. 280. 
the facts were that the plaintiff issued a writ in ran and arrest
ed a vessel claiming damages for personal injuries sustained
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through falling down in the hold of that vessel, owing to the Can-
hatchway being covered with a tarpaulin at the time he was Kx rt
crossing to his own ship, which was moored outside of the first 
mentioned vessel in the Regent's Canal Dock, but it was held Lovi'iuks 
bv Bruce, J., that the action must be dismissed, for though the Tmk 
word “damage” included personal injury the damage was not S« iioom u 
“done by any ship within the meaning of the Act.” ltruce, ( aumkhis. 

J., said at pp. 283-284:— iiazi-n, l.j.a.
“I cannot think that the present case falls within the pro

visions of the Act of Parliament. Damage done by a ship is I 
think, applicable only to those eases where, in the words of the 
Master of the Rolls in the Vera Cruz (1884), 9 P.D. 96, at p. 99 
the ship was the ‘active cause’ of the damage. The same idea 
was expressed by Bowen, L.J., who said the damage ‘done by 
a ship means damage done by those in charge of a ship with 
the ship as the noxious instrument.’ ”

The ease of the limber v. The Nederland (1909), 12 Can. Ex.
202. was an action by the plaintiff for damages for personal 
injury sustained while working on a foreign ship as stevedore, 
such injuries being sustained by faulty construction of hatch 
covers and beams supporting the same, and Martin,
L.J. for B.C., allowed a motion to set aside the pro 
erodings, on the ground as I understand it. that the 
ship must be the active cause of the damage. In that 
ease, counsel for the plaintiff relied on the case of Wyman v.
The Duart Castle (1899), 6 Can. Ex. 387, in which the judg
ment was given by the late Judge of this Court Sir Ezekiel 
McLeod. 1 do not think, however, that it, in any way, conflicts 
with the authority of The Theta, supra. In that ease a valve 
spoken of as a stop valve, broke on board the ship and caused 
injury to the plaintiff. On the morning of the accident the 
stop valve was closed, and a valve called a butterfly valve was 
also closed. After the accident, however, the butterfly valve 
was found open but was not broken, and witnesses on behalf of 
the defendant said that if it had been closed it could not have 
been forced open, that it would break first, while the plaintiff 
claimed that it was forced open by a rush of the steam and lie 
was thereby injured, and that that was an injury that was 
caused by the ship itself. While the suit was dismissed. I un
derstand the Judge to have held that the valve being part of 
the machinery of the ship it was the active cause of the injurv 
and that the damage was done by the ship, ami that it could 
not make any difference in what way the ship did the damage 
or what part of the ship did the damage. The suit, however,
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was dismissed on other grounds, and it seems to me is really an 
authority in favour of the defendant's contention on the point 
which I am now considering.

The counsel for the plaintiffs eited three eases in support of 
his contention that an action in ran for assault would lie. Tie- 
first case was that of The Sarah (1836), 1 Stuart's Adm. Kli. 
but an examination of this ease shews that it was not an action 
in rent, but an action for damages brought by the steward of 
the vessel against the master for various assaults during tin- 
voyage of the ship. The second ease to which he called my 
attention was Tltr Enrique (1888), Stock. Adm. 157. In that 
ease a foreign steamship while in the harbour of St. John, New 
Brunswick, loading a cargo of deals, bought and received 011 

board a quantity of coals for the use of the ship. The coals 
were purchased to be delivered in the bunkers of the steann-r. 
and the coal merchant employed a third party to put the coals 
on board. T! e steam power to hoist the coals on board was 
furnished by the “Enrique.” The plaintiff was employed by th 
third party to put the coals 011 board, and as so employed w : 
injured by the breaking of the hoisting rope. It was held that 
an action could not be maintained against the steamer, that th- 
Court had no jurisdiction and that the Vice Admiralty Courts 
Act, 1863 (Imp.) eh. *24, see. 10, sub-see. ti, did not confer auth
ority to entertain such an action.

it is true that the Judge based his judgment to some extent 
on the case of The Hubert Vow (1803), 1 Brown. &, Lush, 99, ami 
in a subsequent ease, that of The Maggie M. (1890), Stock. 
Adm. 18."> decided afterwards, the same Judge (Watters, J. 
stated that the ease of The Hubert Vow did not appear to hav 
been followed by any subsequent ease, but he held that the 
Court had jurisdiction to entertain a suit in the case where .1 

tugboat was engaged by the charterers of a vessel to tow 
through the falls at the mouth of the river, beneath the suspen
sion bridge which spans the falls at the point where the riv -r 
flows into the harbour, and the tug having waited to take an
other vessel in tow, together with the vessel first mentioneJ. 
was too late on the tide, and in coming under the bridge the 
top-mast of the “Enrique” came into collision with the brid_v 
and was damaged.

I can find no authority that would lead me to the conclusion 
that 1 should go so far as to decide that a maritime lien attaches 
in the case of an assault on board of a ship by the captain. 
To do so, Î would have to decide that such an assault was dam
age done by the ship, or that the ship was the active cause of
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thv damage. In the present instance, that cannot be said to 
have been the ease. 1, therefore, decide that the claim for as
sault must fail on this ground. It may he well, however, that 
I should consider the matter and make a finding on the question 
on the merits, so that, in the event of an appeal being taken 
from my judgment, and it being held that on the point just 
considered that I have come to a wrong conclusion, it will not Caumkbis. 
be necessary to send the case hack for a new trial. There were ii»k«>ii. i j.a. 
many witnesses called by both plaintiff and defendant in respect 
to this branch of the claim. The evidence of Mrs. Loup ides is 
to the effect that when the vessel was lying in the harbour at 
Rebat she was working in the galley with her husband. Some 
trouble occurred, and the captain who had previously sent word 
to her to go in and do the work of the toilets instead of the 
galley, came in where she was working and without her know
ing anything about it or having any idea with regard to it. 
struck her on the left side with his fist. That he then turned 
her around ami pulled her outside of the door—to use her 
own words “laid me down outside the door.” Asked if she 
was on her feet when the captain left her, she says “When the 
captain left I fell down, and then my husband pick me up.”
That after that she had violent pain inside and at night, hut 
continued working until she got to St. John, though the pain 
was worse every day. After getting to St. John she remained 
on the vessel for 11 days working about as usual, and then 
went to the hospital, remaining there for 10 days. She stated 
positively that she continued working up to the day the vessel 
got to St. John, and after coining to St. John every day bin 
one before going to he hospital. Her statement with regard 
to the assault is confirmed to a certain extent by her husband, 
who says that he saw the captain strike her in the galley in the 
afternoon. That the captain came in the galley and hit his wife 
from the hack, and then dragged her out and left her on the 
deck, and that she was lying down when he left her, and that 
lie went over and lifted her up. The only other witness called 
by the plaintiff was Elias (llissis, who was a sailor on the “C'ali- 
mcris” at the time, who says he saw the captain in the door 
of the galley, and lie saw him pulling Mrs. Loupides outside 
from the galley. That he took her out and left her on the deck 
and got away from her. This was all he saw but he says that 
when the captain left Mrs. Loupides she was standing up on her 
feet and remained standing, thus contradicting both Mrs. Loup
ides and her husband in one somewhat important respect.

The defendant stated in most positive terms that he did not
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liit Mrs. Loupides; that he was summoned to the galley by tl 
steward ; that he went forward to the (Mlley and told Mix 
Loup ides she had no business there in the way of the cook and 
the steward, and said “You had better get out of the way the 
time they are getting the grub along because you are alwa - 
in the way.” In reply she said to him “I am helping my 
husband,” to which he replied she had better go to her room. 
She said “No, I won’t come out.” He said “You had better 
come out —I will make you come out because I am the captain 
of the ship and when I say anything to you you must do it 
for you have no business here.” lie then put his hand on 1e r 
to pull her out, taking hold of her by the wrist, but he alleu* > 
that as soon as he put his hand on her she came out without 
any force, complaining a little and saying something of whirli 
he took no notice. lie absolutely denies having struck her <t 
having knocked her down, or that she was lying on the dec;. 
In cross-examination he stated that he did not go into tle
gal ley but went in the door of the galley and remained out <«n 
the deek close to the door all the time, and that Mrs. Loupid > 
was in the kitchen not far from the door ; that he reached in ami 
took hold of her and grabbed her by the hand, but that he did 
not pull her out for when he put his hand on her she came out 
without making any fuss.

Nicholas Dimitriades, a witness called for the defendant, say* 
he saw the disturbance that took place, and be contradicts tlu» 
eii in one important particular. He states that the steward 
went out and ca" to go over and take Mrs. Loop-
ides out of the galley, as she was creating a disturbance tlmi - 
and when the captain came and told her to get out of the gal 
and she did not pay any attention to him, he took her by 1 lie 
hands and just as she got outside of the door Mr. Loupides came 
out with a knife and then he got hold of his wife. He wears 
that the captain did not hit Mrs. Loupides, but in cross-exam
ination stated that the captain went inside the galley and did 
not stay outside or just at the kitchen door as he alleged in 
his own evidence. He supports the statement of the cap! a in. 
Nicolaris, that he spoke to Mrs. Loupides and told her to go to 
her room, and emphatically states that the captain could not 
have struck her because he was there at or close to the galley 
when the captain came and saw what took place. The other 
witnesses called were Michael Casedas, the steward, who st-ii-> 
that the captain stayed outside the kitchen door and did not 
go in, and simply took Mrs. Loupides out by the hand, and 
that she pulled back a little and then went out. John Cotrouos.

95
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whose evidence is not of very much value, as he was 150 feet 
away from where the occurrence took place, and (icorge Gogas. 
who swears that he saw the alleged attaek by the captain on 
Mrs. Loupides at Rehat, and that he did not strike her. though 
he was not in a position to see what happened inside the door 
<if the galley. His statement agrees with the captain's as to 
his not going into the galley, however, and he says that he sim
ply stayed outside the door and told her to come out. and when 
she did not do so the captain got angry and pulled her from 
the hand, taking her out gently, however. He, subsequently, 
stated that he was not very angry, and that the captain did not 
use any force to pull her out on the deck.

It will he seen, therefore, that there is a great deal of con
flict of evidence, hut having heard the witnesses and noted their 
demeanour on the stand I have come to the conclusion that the 
weight of evidence is against the contention of the plaintiffs that 
ihe captain struck Mrs. Loupides a blow on the left side, f 
have come to the conclusion, however, taking the evidence of 
the captain ami that of his own witnesses, that there was an 
assault, more or less of a technical character, as it was not 
necessary for the captain to take Mrs. Loupides by the arm 
and pull her out on the dock. According to the evidence of 
the witnesses, after he put his hand upon her she came out 
quietly and without making very much opposition, and I can
not think that it was necessary for him in order to make her 
obey his order and come out on the deck, to place his hand upon 
her and to pull her towards him in the way in which he did. 
That she received a blow on the side such as she described is 
I think negatived not only by the evidence of a number of 
witnesses Imt also from the fact that she continued to work 
about the ship as she had done previously for a number of 
weeks, or until the vessel arrived in St. dohn. and that she re
mained on the ship for 11 days after the ship arrived in St. 
John, working, as her husband has said, every day but one be
fore going to the hospital. There is no evidence of an independ
ent character to shew that her going to the hospital was in 
consequence of the blow she received on hoard the vessel, al
though it would have been an easy matter to have summoned 
some of the doctors or other officials of the hospital to have giv
en evidence in regard to this. I do not think it would have 
been possible for her, had she received such a blow as she said 
the captain gave her to have continued working for .so long a 
period of time. Then* is nothing to shew that there was any 
expense incurred in consequence of the assault, and the state
ment that after she was pulled out by the captain she was lying 
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on the deck is contradicted by one of the witnesses who was 
called on her behalf. I have come to the conclusion, therefore, 
that an assault was committed, but that it was a very slight 
one. It was not of an aggravated character, and there is noth 
ing but her own unsupported evidence to shew that she suffered 
at all in consequence of it. I would, therefore, have found 
damages against the captain for $10 for assault, had the action 
been one in personam, and I decide that that is the amount 
of damage which should be awarded the female plaintiff in ihe 
event of its being held that an action in rent will lie against tin* 
ship and that I am in error in deciding otherwise. I have not 
lost sight of the fact that a master may, apart from the powe r 
conferred upon him by statute, take all reasonable means to 
presere discipline in his ship, and that he is given power unde r 
the Criminal Code to do so. I do not think, however, there 
was any necessity in this case for his laying hands on the de* 
fendant at all, and that is the reason why I find that the assault 
was proved as I have stated.

| llis Lordship here discusses the evidence touching upon tin; 
question of wages to the female plaintiff, and accepts the version 
<>f the captain, that she was only on the ship as a favour to her. 
and to keep her husband, and was put on the ship’s articles 
solely because of the provision forbidding the carrying of pa>- 
sengers on such ships. This is not printed here as being <*n 
tirely a finding on the facts.]

In the course of his remarks on this point, His Lordship says 
“We therefore have her statement to the effect that she shipped 
with an understanding that she was to receive five pounds a 
month, and the captain’s explanation that he took her solely 
to oblige her husband, and the further fact that she is entend 
on the ship’s articles at five shillings a month, a fact about 
which if she was an English ship there would, I think be no 
question, because it has been held that the ship's articles arc 
conclusive as to wages. (See Thompson v. H. <£• W. Nelson, 
[1913] 2 K.B. 523.) There is this difference, however, that the 
articles were not signed by Mrs. Loupides. Under the system 
that prevails on a Greek ship, as sworn to by the captain and 
other xv it nesses, the captain makes out on a slip of paper tie* 
agreement of each man hired, and takes it to the consul and the 
consul then fills in the articles in his own handwrting and they 
are not signed by the crew\ Mrs. Loupides did not sign any 
slip which was taken to the consul, and I think under the eir- 
cumstanees of the case, especially as this is a Greek ship regis
tered under the Greek flag. I had better deal with the ease
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upon its merits.”
[His Lordship then discusses the evidence as to whether the 

plaintiffs were wrongfully dismissed, and therefore entitled to 
damage or whether, on the facts, they were not simply discharg
ed at their request and with their approval, and upon the male 
plaintiff furnishing a substitute, and arrives at the conclusion] 
That they were not wrongfully dismissed, but left the ship of 
their own free will, and that their action for wrongful dismis
sal cannot be maintained.

[IIis Lordship then continues:—]
For the same reason the claim so far as money by way of 

viaticum is concerned to enable them to return to their home 
in Cardiff must also fail.

It was stated by counsel that there never had been any un
willingness to pay Mrs. Loup ides five shillings a month from 
the time when she joined the vessel at Swansea until she left 
it to go to the hospital in St. John, or to pay to Loup ides the 
£{ that had been deducted from his wages during the few days 
that he was unable to cook in consequence of seasickness. I 
find, therefore, that they are entitled to these amounts, and 
there will be no costs of this trial.

In view of the conclusion which I have come to as above, I 
have not considered it necessary to determine the point raised 
by the counsel for the ship to the effect that as the assault oc
curred in Rebat, within the exclusive jurisdiction of Morocco 
no action can be brought in this Court against the ship, unless 
the plaintiff first shews affirmatively that under the laws of Mor
occo such action would lie in that state, the foreign law being a 
question of fact to be shewn by the plaintiff.

I only mention it now so that in case of an appeal it will be 
clear that the point was taken in this Court.

Judgment accordingly.

LAJOIE v. THE KING.

Exchequer Court of Canada, Audette, J. March 10, 1921.

Master and servant ( 8V—345) —Railway employee—Use of hand car 
—After working hours—Use forbidden by foreman—Acci
dent—Death—Liability of company—Tresspasser ab initio.

A railway employee, who after his day’s work is over and 
when his time is entirely his own. takes a hand car to go for 
<oal for his sleeping van, notwithstanding that he has been for
bidden to do so by his foreman, and while proceeding along the 
track is struck and killed by one of the railway company’s trains 
is a trespasser ab inito and the railway company is not liable 
in damages for his death.

[See Annotation B D.L.R. 328.]

Petition of right to recover $2,000 for the death of his son

Ex. C't.



-;p;

WÈÀ

348 Dominion Law Reports. [69 D.L.K.

Can.

Ex. Ct.

The Kinc. 

AudfilP, J.

which occurred whilst in the employ of the Canadian National 
Railways.

O. Ringuet, for suppliant.
John A. Sullivan, for respondent.
Avdette, J.:—The suppliant, by his petition of right, seeks 

to recover the sum of $2,000, being the damages, he alleges, In- 
suffered from' the death of his son, resulting from an accident 
on the ( ian National Railways, a *‘e work of Canada.

Lajoie, the son, who was 19 years old (hereafter called La
joie, as distinguished from Lajoie, the father and suppliant ) 
on November 26, 1918. formed part of an extra gang of men 
working on the right of way of the said railroad.

The gang of men in question were under the superintendence 
and direction of foreman Chappedelaine, and their working 
hours were from 6.30 a.m., to 5.30 p.m. The railway was supply 
ing them with 5 or 6 vans or box-cars in which they lived. That 
is one car was used for their tools and equipment, 3 or 4 cars 
were used for dormitories, and one car was used both as a 
kitchen and dining room. The men fed themselves at their own 
expense, the cook bought the food, and they clubbed together 
and each of them paid his share of such expenses at every 
week end.

After the day’s work the men could at their will sleep in 
these cars or at their s, or at any other place, provided 
they would report on time for work. The man sleeping in lin
ear was paid the same wages as the man who would not. Tin- 
car, under the circumstances, became a residence, a dwelling 
or habitation, Rex v. (1 ulex (1917), 28 Can. Cr. Cas. 261, 39 
O.L.R. 539; Corriveau v. Thf Ring (1918), 18 Can. Ex. 275.

These vans were lighted by stationary oil lamps and heated 
with coal.

On November 26, 1918, between 6 and 7 o’clock in the even
ing (as stated by witness Bernaquay) after his day’s work, 
and after taking his evening meal, Lajoie went to foreman 
Chappedelaine and asked his leave to take a hand-car to gr
and get coal and oil. Forem in Chappedelaine refused him such 
leave or permission, stating that it was too dark to go and get 
coal, adding he would send for some next day, in day-time. 
There was still some little coal left in Lajoie’s van, but he stated 
he did not have enough for the night ; but as Chappedelaine 
said, in such a case, coal could be borrowed and taken from an
other van,—there was no necessity to go any distance for coal.

After refusing Lajoie the permission to take the hand-car. 
Chappedelaine. all dressed up, threw himself on his lied, as was 
customary for him to do after his day’s work and meal. 11 is
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attention being attracted by some noise on the track, he got up 
and came to the door of his van and distinguished a hand-car 
already leaving easterly in the dark. Lajoie, notwithstanding 
foreman ('happedelaine’s refusal to give him permission to take 
the hand-car, took it out and secured three companions, among 
whom were Bernaquay and Plante, who testified at trial. He 
also procured an ordinary hand-lamp, with white light,—but 
not the kind of lamps daily used by railway employees.

The night was dark and cold, with a slight wind. This hand- 
ear was operated by these four men with the ordinary handl 
Lajoie and Lepaille, had their hack turned to the front or rath
er towards the direction in which they were travelling and 
Bernaquay and Plante faced them. After leaving Blake on 
their errand towards Carmel, just after leaving a curve ami 
after getting on a straight stretch, and going up grade, the 
hand-car was struck by a mixed train, that is a freight and pas
senger train, running on the usual time-table, and as a result 
of such accident Lajoie was killed. Hence the present action 
hv the father on behalf of his son.

Now, Lajoie was on this hand-car against the orders of his 
foreman or employer. Hand-cars are not allowed out at night 
except under very special circumstances, and whenever they are 
taken out there* must he a foreman in charge, —and at night 
they must, under the* regulations, carry a red light and signals 
for protection, —and the men operating them should at times 
stop and listen.

It is true they had that white light, from an ordinary hand- 
lamp. which was probably obstructed by the men working upon 
the handles, and the closeness of the light to these men would 
justify hazarding the inference that they were thereby blinded 
and prevented from seeing any distance. Moreover, when they 
were struck, they had just left a curve and, therefore, were 
not in a position to see and notice or to he noticed and seen 
from any distance. They were working their car on an up
grade and as some witness said, the noise of the hand-car was 
considerable.

Witness Bernaquay, on examination in chief, said he did not 
see any light on the coming train, and on cross-examination 
he said he saw something like an engine. Then he added, he 
jumped when he saw the engine, and adds Lajoie could not 
sec it.

The suppliant lays great stress on his allegation that the 
engine which struck the hand-car had no head-light. In support of 
such allegation, he called four witnesses: Witnesses Bernaquay 
and Plante who were on the hand-car, said they did not see
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any light on the front of the engine. However, the collision 
occurred just as they had left the curve and had not much 
time or opportunity of taking their bearings before being struck. 
Their own light would prevent them from seeing any distance.

Then comes the evidence of Charles Jacques, an hotel keeper 
at St. Cyrille, who says his hotel is situate at 25 or 20 fen 
from the railway track, and that at 5 o’clock on the day of 
the accident, a train stopped for about 15 minutes at St. Cy 
rille. and he noticed the engine had no light in front, no “In; 
light upon the engine which projects ahead.” Joseph Laroch». 
the other witness, who was in the hotel with the previous wii 
ness says there was no light in front of the train ; hut he addv 
that on leaving the crew placed, on the front of the engine, 
white light, in the centre, but at about the height of the coup I 
ing device.

As against the suppliant's evidence, on the question of head 
light, there is on behalf of the respondent the following e\i 
deuce. Witness Chappedelaine testified he noticed a head-light 
on the train at the usual place when it passed near their vans, 
but adds he could not say what kind of light. There was even 
enough light to allow him to take the number of the engin 
Conductor St. Pierre says that as the electric light was out of 
order, there was a hand-lamp in the headlight, inside the mag 
nifying glass, lie further says he saw the hand lamp in pla 
and burning when they arrived at St. Leonard. Stoker Bouch
er, says that the engineer was looking out on his side of the cab. 
and he was looking out on the other side. They saw no ligle 
on the track, and never noticed the accident until after their 
arrival at St. Leonard, when boards and debris were found en 
tangled on the front of the engine. He further testified he him 
self placed the lamp in question in the head-light space of ti 
engine at Drummondville, because the dynamo was out of ord 
er. Their light could be seen at a pretty fair distance, ami 
at every station they stopped he ascertained the head light w.i 
burning. Brakeman Arcane! also testified there was a hau l 
lamp in the head-light’s space of the engine, ami contends that 
the light could be seen at a distance of 3 to 4 miles. Wh
ile got off at St. Leonard, the light was burning, and hiaken-.m 
Lebrun also testified they had a lamp in the head-light ti v 
night.

As against the positive evidence of these five witnesses « i, 
behalf of the respondent, in respect of the head-light,—a qu > 
tion not material in the view 1 take of the case,—there is tl 
evidence of two persons who were on the hand-car who testilinl
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then did not see any light on the engine.—as above explained, 
together with the evidence of the two persons in the hotel at 
St. Cyrille, win» saw a train there around live o'clock and one 
nf them said there was no big light in front of the engine, which 
projects ahead,—and the other said they placed a hand-lamp in 
front. Magis cr&lilur duobus tcstibus ajfirnumtibus qwim mille 
mgantibus, because he who testifies to a negat;**3 may have 
forgotten a thing that did happen, but it is not possible to re
member a thing that never existed. That train was seen at 
St. Cyrille around 5 o’clock, and the accident occurred between 
(1 and 7 o'clock and there is a distance of not quite 4 miles, - 

as ascertained from the tiinc-teble) between St. Cyrille and 
Carmel. That train was not even identified as having been the 
train which collided with the hand-car.

Coder the circumstances, I, unhesitatingly, find the engine 
carried an oil hand-lamp in the space inside the magnifying 
glass of the usual head light of the engine and such light was 
sufficient to comply with the railway regulations.

Now, I must also find that when Lajoie was out on this hand 
car. without leave, after 5.30 o'clock in the evening, his dux *s 
work was over, and he was then absolute master of his time 
and leisure and therefore was not acting within the scope of 
his employment PhUhin v. llagis, |1918| W.C. & I. Rep. 191, 
>7 L..J. ( K.11.) 77!), 31 Times L.ll. 403; ('orrireau v. Tin him/, 
lb Can. Ex. 275, he was not doing work arising out or in 
course of his employment.

When Lajoie was killed, he was not acting in the course of his 
day's work. After his daily work was over, Lajoie was not 
working for his employer. He chose to live in the van to avoid 
expenses, and he did so id his own volition, and to serve his 
personal advantage. Limpus v. London (ien'I. Omnibus ('<>. 

1M>2), 1 11. & t \ 526, at p. 543, 158 E.K. 993, at p. 1000.
Ity the employer forbidding hit employee to do a certain 

thing it makes it an act which is not incidental to his employ 
ment, and takes the employee outside the sphere of his cm 
plovment. so as to disentitle him to recover Moon <t Co. v. lion 
nil,,, 11921] 1 A.C. 329, 37 Times L.R. 198.

Lajoie was on the railway track, on the hand-ear. not only 
without leave but in face of a refusal by his superior officer to 
allow him to do so and without taking the usual necessary pre 
cautions in handling the hand-ear. He was, therefore, in the 
position of a trespasser nb initio, g i*ly eontraven
ed the instructions of his superior officer. “When entry, au
thority. or license is given to anyone by the law. and he doth

Can.

Ex. (*t.

Tm: Kino. 

Audcttc, J.
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Audelt»-. J.

abuse it, he shall be u trespasser ab initio.” Pollock, Law 
Torts, 11th ed. pp. 399-400. See also lieven, on Negligence, 3r»l 
ed. pp. 442 ct seq. and p. 935 ; O.TM. v. Harnett, |1911| A.(’. 
361. at p. 370; CJ*Jt. Cm. \. tin,rich (ISIS), 15 D.L.R. 17 
16 (MU'. 303, 48 Can. 8.C.R. 557.

Furthermore, knowing as he did the risk he took in entering 
upon a track used by trains, he must be held to be voletis in 
respect of the risk confronting him and which he accepted.

Lajoie had no right to go upon the railway in the hand-ear. 
as he did, Walsh V. International Hr id ye and Terminal ( V 
(1918), 45 D.L.R. 701, 44 O.L.R. 117. There was no duty in
fringed on behalf of the railway, and Lajoie by his wrongful 
act cannot impose any new duty upon the same, Dcyy v. .1/- -/ 
land It. Co. (1857), 1 II. & N. 773, at p. 782, 156 K.R. 141 : 
at p. 1416. 8ee also the Rule of the Roman law, 3, 4, 5, under 
the Lex Aquilia, (Sandars, Institutes of Justinian, 3rd ed. pp. 
562 et seq.)

The following observation from Sington’s Law of Negligent.*, 
at pp. 216-217 is quite apposite:—

“A trespasser, who is an adult, cannot, as a general rule, 
recover damages. If. however, the defendant has done an in
human or an unlawful act, such as setting a spring gun, then, 
although the trespasser In* by his own act the immediate can»* 
of tin- injury he sustains, he can maintain an action. The view 
of the law seems to be that, no duty is owed to a trespass r; 
hut there is a duty owed to all the world not to do somethin.' 
unlawful, or inhumanely cruel. When, however, it is said lh.it 
no duty is owed to a trespasser, this only means that there is 
no such duty towards him to prevent consequential injury hap
pening, as would lie owed to one who is not a trespasser. It 
does not mean that you have no duties to him at all. merely be
cause he is a trespasser; ami, therefore, if you go out of your 
way to inflict injury upon him deliberately you would be liable.
. . . In the cases where a plaintiff has succeeded not with
standing that he was a trespasser, circumstances were pres, nt 
which made the trespass immaterial.” (See also Hunter’s Hu
man Law, 2nd ed. p. 246.)

The proximate cause of the accident was iIn-
conduct of Lajoie in venturing upon the track, at night, in a 
hand-car, against the will of his superior officer and in viola
tion of the regulations above mentioned and he is, therefore, 
responsible for the determining cause of the accid<*nt and tli* 
doctrine of faute commune-, mentioned at Bar, does not apply. 
He was the victim of his own negligence and reckless conduct.

2697232^
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No action sounding in tort will lie against the Crown, unless B.(\
it is made liable therefor by statute. To succeed in the present ^ A
case, the suppliant must bring bis ease within the ambit of sec.
•JO of the Exchequer Court Act tt.N.C. 1906, eh. 140. and be 
can only succeed where the accident is the result of negligence 
on behalf of an officer of the Crown acting within the scope 
i f bis duties and employment. It is a law of exception. I find 
there is not a tittle of evidence in respect of actual negligence.
The only duty owed to Lajoie by the railway was not to run 
him down knowingly and recklessly. Ilvrdman v. Maeitinu 
('mil Hy. Co. (1919). 49 D.L.it. 90, 25 C.lt.C. 206. 59 Can.
S.C.K. 127.

Having found as above set forth, it becomes unnecessary to 
pass upon the question of insurance raised at Bar.

There will be judgment declaring that the suppliant is not 
entitled to any part of the relief sought by bis petition of 
right.

J udijim at accord in t/l y.

IIK\ v. mUil HON.

Hrihsh Columbia Court of Appeal, Macdonald, CJ.A., Martin, tiallihcr, 
McPhilUpH awl Ebert», JJ.A. March to, IUJJ.

Isroxu ATI Mi MOTORS < 8 IA—f» I - Lw.ISI.AHOX MIR (IIIVK.KN M K.NT ( OXTIiOl 
OK SAI.KS—OoVKRXMKM LlQI OK An. 1021 ( li.<\ I. i n. 30— Vai • 
IIIITY- PROCLAMATION IIRIM.INli At I INTO Ol'KRATION.

The (lovernment Liquor Act. 1021 (B.C.), eh. 30, is within the 
legislative competence of the Province of British Columbia and 
due proclamation was made- thereof under sec. 117 of the Act so 
as to bring it into operation.

Appeal by accused from an order of Lampman. Co. .1.. of 1st 
Nov., 1921 affirming on appeal a summary conviction under the 
(lovernment Liquor Act, 1921 ( B.V.), eh. 90.

Frank llit/ijinx, K.(\, and /»’. (\ Lowe, for appellant, 
f. !.. Harr Mon, for respondent.
Macdonald, C.J.A. The proclamation which brought the 

Act into effect recites an order-in-council authorising it, and 
this it was submitted by counsel for the appciiaiit destroyed 
the efficacy of the proclamation. In view of sec. 41 of the In 
terpretation Act, K.S.B.C. 1911, eh. 1, this contention fails.

The next point urged was that the proclamation was not 
proved at the trial. This objection is met by sec. 101 of the 
Summary Convictions Act, 1915 (B.C.) eh. 59.

The principal objection, however, was that the Liquor Act 
itself (Government Liquor Act, 1921 (B.C.), ch. 90) is ultra 
vins. It was contended that it is a revenue Act imposing in



Dominion Law Rkoorts. [69 D.L.K.154

Bc- direct taxation and, therefore, beyond the competence of th 
c^ Provincial Legislature. In my opinion the tax imposed is .1

<lirect tax: Hank of Toronto v. Lambe (1887), 12 App. Cas. 57 * 
Hkx 56 L.J. (P.C.) 87; Workmen’s Compensation Board v. C.PM.

FmurMON. ^°‘* D.L.R. 218, [1920] A.C. 184. That revenue is derived
----- from its operation is only an incident. Whether or not the

Meriin, J.A. ]>rovjm,e would have power to undertake, for profit, the liqu 
business to the exclusion of all others is a question which 1 «lu 
not find it necessary to decide. If I am right in thinking tl i 
the Province has the power to control the liquor traffic and tli.ii 
the Liquor Act effects this control by vesting in a Hoard of 
( ontrol under provincial authority the exclusive sale of liquor 
within the Province, then. 1 think that it is in the same category 
as the Prohibition Act 1916 (13.C.), ch. 49, which it replaced. 
That Act prohibiting the sale of liquor for beverage purposes 
was declared to be intra vires of the Provincial Legislature I y 
the Privy Council. Incidentally a very considerable revenu 
was made under that Act, but that fact did not render it ulti - 
vires. The present Act is wider in its scope than the Prohiin 
tioTi Act was, it permits the sale of liquor for beverage purpose* 
as well as for medicinal purposes, but this sale is for the pur 
pose of controlling the traffic, and is just as much within tin- 
competence of the Provincial Legislature as was the Prohili 
tion Act, which exercised a more stringent control it is true, 
but, nevertheless, was passed for the like purpose.

The case was also argued on the merits, it being contend I 
that there was no evidence to sustain the conviction. The c\i 
deuce, in my opinion, was ample, and on this ground also th 
appeal must be dismissed.

Martin, J.A. (dissenting) This is an appeal from the eon 
vietion of the appellant for keeping liquor for sale contrary in 
see. 26 of 1921 (B.C.), ch. 30, entitled An Act to Provide for 
Government Control ami Sale of Alcohol Liquors.

Three objections to the validity of the conviction are raised, 
the first being that the saitl Act is ultra vires of the Provincial 
Legislature and as this goes to the root of the whole matter, 
it requires primary consideration. Two main grounds are ml 
vaneed in support of this submission of ultra vires; the first 
being that the real and unconstitutional object of the statin- 
is to raise a revenue indirectly for Provincial purposes contrary 
to sec. 92 (2) of the B.N.A. Act. under the professed intention 
of restricting, i.e., regulating, «he liquor traffic under see. 
(16) of saiil Act; and the second being that the Province > 
not authorised by said Act to engage in any trade or busni" 
ami, therefore, cannot engage in trade even in the professed
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exercise of any power to regulate or restrict trade that it may B.C. 
IMissess. CA

As to the first, in order to arrive at the real intention, it is ----
necessary, as was said by the Privy Council in Hank of Toronto Kf:x 
v. Lambe, 12 App. (’as. 575, at p. 583, to consider the pro- fhh^'-hon.
babilitiesi of the ease (and) the frame of the Act, and also to -----
apply those tests mentioned in Great West Saddlery Co. v. The Martlu' J A 

58 D.L.R. 1, |1921] 2 A.C. 91, which 1 cited in my judg
ment in Little v. Attorney tieneral for Hritish Columbia, (1922),
05 D.L.R. 297, 37 Van. Vr. ('as. 189, ami I refer to that judg
ment because it contains a consideration of said Act in certain 
aspects which are essential to this case. 1 there came to the 
«inclusion, for reasons given, which 1 shall not repeat here, that 
it was the intention of said Act to establish a government 
monopoly in the sale of liquor within the Province, and, to 
secure that end, to illegally suppress and prohibit the import 
trade for internal Provincial consumption by means of a tax 
imposed to effect that object. That illegality, however, does 
not extend to the invalidation of the whole Act because the il- 
legal power could be severed and restricted to importation alone, 
tin at H fsl Saddlery case 58 D.L.R. at p. 23) but the object 

before us affects the validity of the whole Act and so cannot be 
severed. To reach a conclusion I have again carefully scrutin
ized every sect ion of the Act and, in particular, the sections so 
much relied upon by Mr. Iliggins viz. sees. 107 and 108, 1921 
iR.C.) ch. 30, as follows:—
“107. From the profits arising under this Act, as certified 

by the Comptroller-General from time to time, there shall be 
taken such sums as may be determined by the Lieutenant-Gov
ernor in Council for the creation of a Reserve Fund to meet 
any loss that may be incurred by the Government in connection 
with the administration of this Act, or by reason of its repeal.

108. (l) The net profits remaining from time to time after
providing the sums required for purposes of the Reserve Fund 
shall he disposed of as follows:

(a) One-half of the net amount shall be paid into the Con
solidated Revenue Fund for the public service of the Province; 
and

ih) One-half of the net amount shall be apportioned and paid 
to the several municipalities in the Province in proportion to 
their respective population, and of all moneys so paid to each 
municipality one-half thereof shall be placed to the credit of 
a special account in the municipal treasury, ami shall be paid 
thereout only for maintaining or granting aid to < in
that municipality, or for such other purposes of municipal ex-

.
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B.C. pend it un* as may lu* approved by the Lieutenant-Goverm i in
C.A. Council.”

Rkx

FKWiVHON.

It is to he observed by see. 105, permit fees are excluded fi -m 
profits and form part of tin* general revenue, and that \vl 
see. 1(M) also speaks of tin* “profit and loss” to he shewn in

Martin, J.A. the semi annual balance sheet and statement directed to be |.ri
pa red by the Hoard for the Legislature, yet that can only In
in a bookkeeping sense, because in the ease of a business si, 
notoriously and exceptionally lucrative as the liquor business 
has been in this Province, even in the face of compel it on.
nothing less than a great profit could possibly he expected
when all competitors have been suppressed and a complete mon
opoly established; only by mismanagement (or worse) of s. 
gross a kind as to be inconceivable could there he a loss in su-n 
exceptionally favorable circumstances. As to any loss in tin- 
administration of the Act, the loss referred to in see. 107 • 
what may Is* caused by its repeal, that could not.
in practice, be considerable, because the chief dange: 
of loss would be from fire, which should be coverd
by insurance, and as to 1 hat from repeal the stock of 
liquors could always be sold off profitably and the promis - 
purchased or leased for the business would be available bu
nt her business purposes if ordinary business judgment has bt-.-n 
shown in their selection. Hut the question of loss become» 
merely academic in view of what has, in fact, happened, and • 
to happen (according to tin* Legislative estimates) lieeause Un
expected great profits have in part already been and are n ■ 
tinning to he realized as is proved by the fact that as a rexiil: 
of the first :PL> months' business the sum of about $5411.0011 lw 
(as is a matter of ; knowledge) been received as profit
out of a small population of 52:1.369 according to the rcecn; 
census (despite those heavy initial expenses of establishment 
which are to every business < * pted on a great
scale like this) and applied to the Reserve Fund and distribute.! 
among the municipalities as the Act directs. What the profit 
will be for the next period is a matter of estimation, hut it will 
unquestionably be great, and in the statement of the revenue 
for the fiscal year ending March 11, 1022, in the Kupph Act. 
1021 (Hr. 1st sess. ). eh. 01, ( p. 402). it is estinml- 1 
$2,5(M),(MM) under the item—“Government Liquor Act—Profit or, j 
Liquor Sold, etc;” and the same estimate of profit is made for j 
the next fiscal year ending March .11, 1021 in the Nupph Act. 
1021 (H.F. 2nd sess.) eh. 46, (p. 142), so it is thus seen that, if 1 
ordinary business advantage be taken of the opportunity n!f«.rd j

8
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et] by the monopoly, an immense revenue will be realized so 
loiur as the system prevails, and it must prevail for at least 
tin- considerable period covered by the present estimates.

I nder the former Prohibition Act, 1916 (B.C.) eh. 49. the es
timated profits for the fiscal year ending March 91. 19*21. on the 
restricted sale of liquor for special purposes only, and un
questionably “necessarily incidental” to the lawful exercise of 
the powers duly conferred by that statute, were only $*25,000— 
Supply Act. 19*20. (B.V.) eh. hh, (p. 450). and this great dif 
tïrenee illustrates clearly the fiscal result of the practically un
restricted sale of “controlled" Government liquor.

“An examination of said estimates for 19*2.'$ shews that this 
item of two and a half millions profit on sales only, is the largest 
in the receipts of the Province with the exception of the In
come Tax (three million dollars) and being all profit as the re 
Milt of the operations of a distinct statutory Board, viz., the 
l.iquor Control Board. ( 1921 (B.C.) eh. .'$0. sees. 4 and 9*2 el 
vm/.i there is no countervailing charge against it for depart
mental administration such as tin* other items of revenue are 
subject to. with immaterial exceptions.

The real intention of an enactment is often manifested by its 
results, and, to my mind, there is no escape from the inference 
obviously to be drawn from the amount of revenue already de
rived and the very conservative estimates for the future up to 
March :$1. 19*2.'$, viz., that the Act was passed to obtain a re
venue and is being maintained with the settled intention of 
retaining that great net revenue of two and a half millions from 
this liquor business out of a total estimated Provincial revenue 
of nineteen million dollars from all sources. It is. of course, 
largely a question of degree, because it would be said in answer 
l" the present challenge, that if no revenue were being derived 
there could be no indirect unlawful intention to raise it. but 
here what has already happened and what is practically as
sured for the future, bear so great, not to say startling, pro
portion to the general revenue, that I am driven to the eon - 
elusion that the Act is intended to do just what it has done and 
will continue to do while it remains in force, viz., indirectly 
raise a great revenue ; and. indeed, the Legislature expressly 
declares its intention in the most solemn manner by making the 
said statement of its expected profits in its estimates, and it 
cannot be heard to impeach its own declaration respecting the 
raising of public revenue upon which the credit of the Pro
vince is based.

It must be Isirne in mind that the present Liquor Control

B. C.

C. A. 

Rkx

Fkkoikon. 

Marlin, J.A.



158 Dominion Law Reports. [69 D.L.K.

B. C.

C. A.

Rex
Fesgusoit. 

Martin, J.A.

Act is of an essentially different nature from the said preceding 
Prohibition Act of 1916, which this Court held was intra vir - 
in Hex. v. Western Canada Liquor Co. (1921), 60 D.L.ll. 21 «. 
36 Can. Cr. Cas. 63, 29 B.C.R. 499 at p. 504 and it was uphel l 
by the Privy Council in Canadian Pacific Wine Co. v. Tul> 
60 D.L.R. 520, 11921] 2 A.C. 417, 36 Can. Cr. Cas. 130. Tint 
Act was undoubtedly passed with the sole intention to prohil» 
in the exercise of powers conferred by see. 92 (16) of the B.N.A. 
Act. (as a “matter of local antf private interest within tl 
Province”) all sales and consumption of liquor (except in tin 
few cases specified in sec. 4 (a) viz., “for medicinal, mechanic il. 
scientific, and sacramental purposes” other than such inh 
provincial transactions and importations thereunder as were un 
avoidably permissible under federal powers. But the object < ; 
the present Act is exactly the contrary, being to allow once m<» 
the sale of liquor to the public generally, and unlimited m 
quantity if so desired, but only after the Government had on 
tained sole control of it by suppressing private persons or com
panies from engaging in it as formerly, and to more effectually 
secure that object in competition of rival extra-Provincial firms 
by means of importation for private consumption was got rid of 
by means of the illegal (in my opinion) tax already consider» 11.

I emphasize this point because, with all due respect, it seems '<» 
have been overlooked in certain quarters that while certain 
things may be lawfully done as being “necessarily incidental' to 
the lawful prohibition of the liquor traffic, those same things may 
not be incidental to carrying on the business of selling liqm r 
by the Government (assuming it can lawfully be done), win h 
is fundamentally antagonistic to prohibition and restriction.

The cumulative expression “control and sale” in the title 
of the act, 1921 (B.C.) ch. 30, is clearly not used in the senv 
of restricting the supply of liquor to those who wish to buy it. 
because by means of an unlimited permit, obtainable under 
11 as of right for a fee of $5 by all adult persons of both sv.v> 
who are residents of one month’s standing (except, of coni'*. 
Indians, who are wards of the Crown Federal, sec. 36) such | 
sons are entitled to buy as much liquor as they please and con 
sume it privately (and give it to their children) but n«»t in 
a " ! place, see. 33, or other places prohibited by secs. 29 ami 
43. And to meet the various wishes of various classes of tli • 
public, various kinds of limited permits are granted for lesvi- 
quantities and periods at corresponding prices so that every one. 
including temporary residents and sojourners can, as of right, 
get ns much or as little liquor as he or she wants, lienee “con
trol” means here, first, the appropriation, and second, the

5
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In his argument, the counsel for the respondent did not take 
the ground that the regulation of the trade was being attempted 
but submitted that it was being restrieted and the revenue de
rived was only incidental to that restriction, and that if the 
Province could prohibit the sale by others, it could sell itself, 
which, however, does not at all follow under the scheme of the 
It.X.A. Act, which will lie considered later. I do not think 
that where the Government extinguishes a certain trade by pro
hibiting those engaged in it from carrying it on. and then con
verts the sale of the commodity in question into a Government 
monopoly, that then it could properly be said that the trade, 
which in the ordinary sense of private business enterprise and 
open competition free to all the lieges had ceased to exist, was 
being “regulated” because there was no longer any trade 

which is composed of buying and selling by the general public) 
to regulate, the Government having extinguished it and become 
sole master of the situation—that proceeding is not regulation,

committal of the entire trade to a sole authority which alone 
shall have the power to carry on the business of selling it 
and solely reap the profit. The only essential distinction in 
principle between the old Liquor Licence Act, R.S.B.C. 1911, 
eh. 142. hnd the present one, is that, speaking generally, under 
the former the private vendors were licensed to sell liquor in 
their licensed premises to the general public to an unlimited ex
tent, while under the latter, permits which are are a form of 
licence) are granted to the public to buy liquor to an unlimited 
extent from the Government stores, i.e., in the one ease the 
vendor is licensed to sell under a heavy fee in the other the con
sumer to drink under a light one. Of course in each Act there 
are fourni similar provisions appropriate to the varying cir
cumstances (some of which are noted in Ilex v. Western Can
ada Liquor Co., GO D.L.R. 217, for regulating sales, as to lime, 
place, etc., and the interdiction of certain persons, and penalties 
nf varying severity are imposed for breaches, the most severe, 
and usually disastrous one, being the cancellation under the old 
Act of the licence for the hotel premises, which practically 
meant their ruin. The other feature now meriting notice is 
that more regulations of a certain kind were required under 
the old Act because the many licensed vendors were subjected 
to more supervision than is now necessary when the Government 
as vendor is carrying out its own laws, but on the other hand 
tlure are many more regulations under the new Act relating 
in the very much larger number of licences of a new kind, i.e., 
11n* customers of the Government.



160 Dominion Law Rei-ortk. [69 D.L.R

B.C.

Hkx
FEHliVKON. 

Mirim, J.A.

but extinction followed by monopoly—See the principle laid 
down in Mini. Corp'n of City of Toronto v. Virgo, |1896| A.< . 
88, followed in AtCy-Gen't. for Ontario v. Att*y-Gcn’l. for Th 
Dominion, [ 16961 A.C. 1148. Rut of course it may be that tin 
Government has power by “controlling and selling” to create 
a monopoly, and, if so, such a power would properly be excr 
eised independent of regulation, and that aspect of the matter 
will be considered later.

The power of a Province to prohibit dealings in liquor i> 
based upon the principle set out in Att,y-Gcn,l. for Ontario v. 
Att’y-Oen'I. for the Dominion, to cure a local evil upon which 
their Lordships said, 118961 A.C. at pp. 364-5 :

“A law which prohibits retail transactions and restricts tin- 
consumption of liquor within the ambit of the Province, ami 
does not affect transactions in liquor between persons in tin 
Province and persons in other Provinces or in foreign countries, 
concerns property in the Province which would be the subject 
matter of the transactions if they were not prohibited, and 
also the civil rights of persons in the Province. It is not im 
possible that the vice of intemperance may prevail in partie 
ular localities within a Province to such an extent as to consti
tute its cure by restricting or prohibiting the sale of liquor 
a matter of a merely local or private nature, and therefor- 
falling prima facie within no. 16. In that state of matters, it is 
conceded that the Parliament of Canada could not imperatively 
enact a prohibitory law adapted and confined to the requin 
ments of localities within the Province where prohibition was 
urgently needed.”

By “prohibition” their Lordships meant, of course, practical 
“abolition” which is the expression, “restriction or abolition, 
they use later on, p. 365, and the appellant’s counsel submits 
that a genuine intention to cure the “vice of intemperance” can
not be extracted from a statute which admittedly does not pro
hibit, but, on the contrary, affords facilities for d sup
ply by unlimited licences (called permits) ; in other words a 
return in principle to the old licensing system but with the add 
tional an<l illegal object of obtaining, apart from legal licence 
fees, an additional indirect revenue from the profits of the mon
opoly it has established to attain that end. This aspect of tin- 
matter merits weighty consideration, and it is open to gr.r 
question whether the evil is not “cured” but really intensified 
because of the fact that the liquor business is put on a more 
attractive plane to the people owing to the encouragement held 
out to increased consumption by a forced profit-sharing plan

1679
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with thv public at large, as well as consumera, through their 
municipalities and their (Joyeminent s revenue, and the further 
fact that the deterring stigma formerly attached to the traffic 
when in private hands is now removed since it is invested with 
the prestige of Government sanction and supply. In this con
nection it was suggested during the argument that the effect 
of the present act has been to decrease the drunkenness caused 
by illicit transactions that, as a matter of common knowledge, 
recently existed despite the penalties of the late Prohibition 
Act, but in the total absence of statistics it is impossible to speak 
with any comparative certainty on this point, particularly be
cause. unhappily, it is a matter of equally common knowledge 
that the same regrettable state of affairs exists today, as might 
indeed have been expected in the light of economic history, be
cause the establishment of any state monopoly of trade, be it of 
salt, sugar, tobacco .or otherwise, is, with its attendant high 
prices, inevitably followed by those illicit transactions which the 
monopoly itself invites. While it cannot be gain-said tlmt the 
present act, continues the suppression (introduced by the form
er Prohibition Act) of some of the worst evils of the old 1 icons 
ing system, such as the abolition of the bar, yet that is no legal 
justification of selecting a way for so doing which involves a 
breach of the H.N.A. Act respecting revenue by insisting upon 
obtaining profits as well as licence fees out of its control of the 
traffic.

It must, however, be clearly understood that if the Province 
has the power to create this trade monopoly, then the way it 
chooses to exercise it is not open to review or even comment 
by this court, however much many people who are not pro
hibitionists may conscientiously and strongly object to becoming 
forced participants in such a traffic; but where the power is 
challenged by one who is suffering from its exercise, upon the 
ground that what is really being attempted is unauthorised, 
then, as has been noted, to ascertain the real intention “the 
probabilities of the case must be carefully considered and 
weighed in all their aspects in the light of the facts in proof, 
ami also those which appear in the statutes, and those which are 
matters of common knowledge of which judicial notice must be 
taken; cf.e.g., Welch v. Kracoveky (1919), 27 ll.C.R. 170; Rej 
v. Lachance (1920), ûff D.L.K. 111. Off Can. Cr. ('as. 170. 10 
Man. L.K. 4.12 ; and Price Brou. & Co. v. Bd. of Commerce of 
Canada (1920), 54 D.L.K. 286, 60 Can. S.C.K. 265.

A leading example of the real intention of the Legislature, 
and not the professed, being extracted from its legislation -s 

11—09 IM..R.
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BC. to he found in tlie well known case from this Province of Union 
c A Colliery Co. v. Itryden, 11899] A.C. 580; as explained in Cu»
---- ninyham v. Ilomma, (1903] A.C. 151, at p. 157, wherein tin
Rkx Privy Council “came to the conclusion that the regulation- 

Feruuson. there impeached were not really aimed at the regulation of coal
----- mines at all. but were in truth devised to deprive the Chine--.

Martin. J.a. naturalized or not. of the ordinary rights of the inhabitants o;' 
British Columbia, etc.”

The authorities cited in the Little ease 65 D.L.R. 297, she 
that the intention to exercise powers must be lawful and single, 
and, if so, effects which are “necessarily incidental” to that ex 
ercise are not ultra vires, but the power is not saved where 
there is a dual intention, one being legal and the other illegal. 
Tn the present case, 1 have reached the conclusion after pro
longed, indeed 1 may say, anxious consideration of it, in view 
of its exceptional public importance, that there is. even in ils 
most favorable aspect, at least a dual intention embodied in the 
statute, the illegal and very important one being that which 
aims at indirectly raising a great revenue from the “control and 
sale” of liquor and, therefore, as it is not severable in this re
spect, the Act is ultra vires as a whole and the conviction there
under should be quashed and the appeal allowed.

Then, as to the second point, that the Province is not author
ized by the B.N.A. Act to engage in trade or business and, there
fore, the Act in question which professes to give it that power is 
ultra vires, now, when such a question arises it was said by 1 lie 
Privy Council in Citizens Ins. Co. v. Parsons (1881), 7 App. 
Cas. 96, at p. 109, that:—

“That first question to be decided is, whether the Act im
peached . . . falls within any of the classes of subjects enumer
ated in sec. 92, and assigned exclusively to the Legislatures of 
the Provinces ; for if it does not it can be of no validity, and no 
other question would then arise. It is only when an Act of the 
Provincial Legislature prima facie falls within one of those 
classes of subjects that the further questions arise, viz., whether, 
notwithstanding this is so, the subject of the Act does not also 
fall within one of the enumerated classes of subjects in sec. 91, 
and whether the pow' r of the Provincial Legislature is or is not 
thereby overborne.”

I, therefore, proceed to inquire if such a power is so enum
erated in sec. 92. The only sub-section of it which directly 
authorizes the sale of property and, inferentially, the carrying 
on of business in its disposal is sub-sec. 5, viz.

“The management and sale of the public lands belonging to
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the Province and of the timber and wood thereon.” B.C.
That undoubtedly authorized the Province to go into land "

and timber business but to the extent only of its own possessions, 
and to derive a profit therefrom. Rex

Then sub-sec. 7 confers powers for
. mi , ... , . , , . FEBliVKOS.' 1 he establishment, maintenance and management of hosp

itals, asylums, charities and eleemosynary institutions in and Martin,j.a. 
for the Province, other than marine hospitals.”

Seeing that, e.g., many private hospitals are conducted as 
business ventures and are, undoubtedly, profitable. I can see no 
legal reason why a profit should not be derived from Govern
ment hospitals, if possible, since the Province is authorized to es
tablish and manage them ; and I suppose it is possible that some 
of the other public institutions mentioned might, in specially 
favorable circumstances, become more than self-sustaining and 
hence a source of revenue from which the public exchequer 
could clearly benefit under this sub-section.

Then sub-sec. 10 authorizes :—
“Local works and undertakings other than such as are of the 

following classes:—
(a) Lines of steam or other ships, railways, canals, telegraphs, 

and other works and undertakings connecting the Province with 
any other or others of the Provinces, or extending beyond the 
limits of the Province :

(0) Lines of steamships between the Province and any British 
or foreign country ;

(c) Such works as, although wholly situate within the Pro
vince, are before or after their execution declared by the Parli
ament of Canada to be for the general advantage of Canada or 
for the advantage of two or more of the Provinces.”

This expression “works and undertakings” clearly, I think, 
relates to works of construction in the way of transportation, 
communication and public utilities, e.g., highways, railways, can
als, telegraphs, telephones, power conservation and transmission, 
bridges, wharves, local ferries fc.f. sec. 91 (13) ), etc., but I do 
not understand it as being directed to those ordinary trades 
which it is the inherent and personal right of every subject to 
engage in, which view is borne out by City of Montreal v. Mon
treal Street By., 1 D.L.R. 681, [1912] A.C. 333, at 342, wherein 
the Privy Council said of this sub-sec.: “These works are phy
sical things, not services.’’ The incorporation of companies 
with Provincial objects is empowered by the next sub-sec. 11.
No case has been cited to assist us, because the matter has never 
before arisen for adjudication.

It is to be noted that even where power is given to the Pro-
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B.C. vince to engage in what may be called trade and business (a-
(,A above noted) or in “works and undertakings,” there is no him

of anything that would justify the establishment of a monojx 
Brx and the exclusion of the business community from any bran- i 

Fkikm son trade or commerce, which subject is reserved for the fedei !
Parliament. And if the Province may take over and mon 

Martin, j.a. j)0]jze the whole trade in the drink of the people, it may do th- 
same with their “food and raiment” and everything else, I- 
cause no line of demarcation can be drawn, and if it did, ti 
result would be complete provincial communism, i.e., in bri f. 
the abolition of private rights and their absorption into stm" 
(provincial) control. I can discover nothing in the H.N.A. A<-t 
contemplating any such far-reaching result, which is tota'lv 
at variance with the scheme of Confederation which aims at ,i 
strong and united federation of Provinces built up upon the in
terlacing distribution of federal and provincial powers und.-r 
secs. 91-2, and the reserved and special powers of raising “dul - 
and revenues” conferred by secs. 102 and 126 of that A 
Moreover, tin* removal by any one of. and, therefore, all 
(if they see fit) the Provinces of its or their entire or partial 
“property” from “liability of taxation” under sec. 125 won 11. 
if adopted to any considerable extent, financially disrupt C«*i 
federation, and it is no answer to say that it is very improbable 
that such an extreme result might come to pass, because no on- 
can say what may not happen if the opportunity is créai--I. 
and once the door is even partially opened to illegal courses --1' 
a certain nature, it is impossible to close it and here, it must lie 
remembered, the door has, in fact, been opened and one of 11n* 
largest and most lucrative branches of trade appropriated by 
the Province ; if this can he done, I repeat, in this business, it 
can be done in all businesses and it is just as illegal in ill- 
case of one as in all, and if it is illegal in its extreme end i> i< 
just as illegal in its smaller beginning. It is, moreover, a f.iir 
deduction that the H.N.A. Act not only never contemplat.il, 
but intended to guard against the particular or general <n- 
gagement of a Province in mercantile pursuits, from the f.ict 
that it considered it necessary to confer the power in the special 
eases already enumerated, and even in the case of lands and tim
ber, limited the power to its own Provincial property.

It is to Ik* observed, as was, I think in the main, corn- ily 
stated (subject to exceptions) in the argument of Sir R. Finlay. 
K.C., in Royal Hank of Canada v. The King 9 D.L.R. 2:17. 
(annotated), [19131 A.C. 283, at p. 286, that the powers < t m 
Province to raise money are expressly limited by the H.N.A.
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.Net to four specified classes under see. 112, viz.: direct taxation, H.C.
under sub-sec. 2; borrowing on its sole credit under sub-sec. d; (. x
management and sale of public lands and timber under sub- 
sec. 5 ; and licences under sub-sec. It; to which 1 would add as !<»■ -x
exceptions any revenue that might result from business or pKK(i^M,x 
“works and undertakings" authorized to be carried on under 
sub-secs. 7 and 10, as aforesaid, and also any revenue that might MarH"- •' '■ 
he necessarily incidentally derived by way of fees, fines, or 
otherwise from the other classes of subjects enumerated. But 
these receipts, directly authorized or incidental, as the ease 
may be, are quite distinct from the revenue that would 
result from the Province itself engaging in business, 
to justify which grave departure from constitutional 
precedent, 1, for one, shall require some clear authority, and I 
cannot find it in sub-sec. 16, relating to “matters of a mer-dy 
local or private nature in the Province." It has never been 
suggested before that this confers a power upon the Province to 
go into trade and business and create a monopoly thereof, ami 
to my mind and with all due respect it is a complete fallacy to 
siy that because the Province has the power to prohibit the 
liquor traffic, it has the further power to engage in it after pro
hibition. The authorized object of sub-sec. 16, may. in my 
opinion, be completely attained as regards the restraint or regu
lation (if the liquor traffic without the Province entering in.o 
that business, but if they cannot, then they must be attained 
so far as possible for the Province to do so up to that con
stitutional limitation. I do not enter into the immaterial in
quiry as to whether or no the federal Parliament with its much 
wiilcr field of legislation than the Provinces, can engage in 
business ventures, but will only observe that though it has, 
under sec. 91, the power to “make laws for the peace, order 
and good government of Canada in relation to all matters” not 
assigned exclusively to the Provinces, yet by Part VI. of the 
B.X.A. Act, Parliament, like the Provincial Legislatures, has 
only those prescribed powers which it derives from the “Dis
tribution of Legislative Powers" conferred by that Act. be 
cause, despite grandiose and misleading statements to the con
trary, Canada is still constitutionally and internationally only 
a dependency of the Vnited Kingdom, viz., a “Dominion under 
tin- Crown of the Vnited Kingdom of Great Britain and Ire
land" as the preamble of that Act recites, and while it is true 
that within its limits the federal Parliament is supreme, yet it is 
equally true that its area is restricted as the Privy Council said 
in Powell v. Apollo Candle Co. (1885), 10 App. Cas. 282, at p.
290, (after considering Reg. v. Burak (1878), 3 App. Cas. 889, •
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and Hodge v. The Queen ( 1888), 1) App. ('as. 117), viz.:
“These two eases have put an end to a doctrine which uppea 

at one time to have had some currency, that a Colonial LegL 
lature is a delegate of the Imperial Legislature. It is a Legi 
lature restricted in the area of its powers, but within that ar 
unrestricted, and not acting as an agent or a delegate.”.

One of the most striking illustrations of the “restricted area 
of federal powers is afforded by the subject of copyright as 
which it is pointed out in Lefroy's Canada's Federal Hysto- 
1913, i>i). 52 et s* q. that though this is a subject matter ov- 
which Parliament is given exclusive jurisdiction by see. 91 (2*5 
yet that jurisdiction was over-ridden by the Imperial Copyright 
Act of 1842 (Imp.) eh. 45 as was held in Smites v. Jtelfoi 1 
(1877), 1 A.U. (Ont.) 436, 1 Cart. Cas. 576, and Koutlcdg* 
Low (1868), L.lt. 3 ILL. 100, 37 L.J. (Ch.) 454, and the h 
perial Parliament again asserted its right to deal with it by tie1 
Copyright Act of 1911 (Imp.) eh. 40, the effect of which - 
considered in Clement's Canadian Constitution 1916 pp. *251. 
et seq. And in the last cited authority, at pp. 4 ct seq., it L 
said; sub. tit “Imperial Acts Extending to Canada.”

“Apart then from the 1$. N. A. Act, it will be shown that with 
reference to various matters of great moment the law in font- 
in Canada is to be fourni in Imperial statutes.”

And he proceeds to consider a number of them, but it i> 
unnecessary to pursue the subject further, and I have only 
noticed it because of the way legislation is affected by the inn 
leading idea which prevails in many quarters that this d«- 
pendent Dominion has the powers of a sovereign state.

From all the foregoing, it follows that, in my opinion, tIn- 
Act in question is ultra vires, and so on this second ground also 
the appeal should be allowed. Such being the case, it is un
necessary for me to express an opinion upon the other grounds 
that were advanced against the conviction.

Gallihek, J.A.:—1 would dismiss the appeal.
McPhillips, J.A. I am of the opinion that Ilis Honour 

Judge Lampman had before him ample evidence to find as lie 
did that there had been an infraction of the Government Liqu 
Act 1921 (B.C.), eh. 30. and that he rightly affirmed the con
viction made by Alexis Martin, Acting Police Magistrate for 
the City of Victoria, wherein he found the appellant, Joh;i 
Ferguson, guilty of unlawfully keeping liquor for sale contra-v 
to tlie provisions of the Act. With deference to the arguments 
advanced by counsel for the appellant, it is clear to demons! 
tion that the Act was duly proclaimed; the requisite proclaim
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ai ion of llis Honour the Lieutenant-Governor took place and at B.r.
the time the offence was committed the Government Liquor Act (. y
was in full force ami effect. I do not find it necessary to, in ----
detail, set forth the reasons for this conclusion as 1 cannot, after Hix 
full consideration, sav that anv of the exeunt ions taken as to the ., „ , ,
manner and form of the proclamation have merit, the usual ami 
customary procedure was had and taken founded upon custom, Mri-iuiui'*. 
usage and precedent extending over many years during the 
time of responsible government in this Province. Then, there 
remains only the point taken by Mr. Higgins, the counsel lor 
the appellant, that the Act is in its entirety ultra vins of the 
Legislative Assembly of the Province of British Columbia.

The first contention advanced is that the Act is one author
ising the Government to embark in trade for the purpose of 
racing a revenue. Were it such an enactment, 1 am far from 
saying that that would not be admissible. What the subject 
may do. Parliament may authorise a corporation to do, or, as in 
the present case, constitute a Liquor Control Board acting under 
tin- Government to, exclusively to all others, carry on—namely 
the vending of liquors—the admitted policy of the Act is that 
of control and the abatement of a local evil. Further, it is 
n matter of merely local or private nature in the Province and 
within the exclusive power of the Parliament of the Province, 
li.X.A. Act, lhb7, see. 92 (l(i)—that it interferes with property 
and civil rights in the Province B.N.A. Act see. 92 (13), is an 
exception without force as it is an exclusive power of the Parlia
ment of the Province, and property may be taken and civil 
rights abrogated or circumscribed, if it be done by the utili
sation of apt words in the statute law, and we find the apt 
words in the enactment we have before us.

If it be that the liquor traffic may be suppressed, it may 
equally be restricted and the control may be that of the Govern
ment of the Province, if there be the statutory mandate from 
Parliament, and that we have here. It was held in Att'y-(Jeu'l 
of Manitoba v. Manitoba License Holders9 Ass'n, [1902] A.C. 73,
IS Times L.lt. 94 that the suppression of the liquor traffic was 
infra vires, B.N.A. Act sec. 92 (16), notwithstanding that in its 
practical working it would interfere with Dominion revenue 
and, indirectly, at least, with business operations in the Pro
vince; so that there is no force in the contention that the Gov
ernment Liquor Act drives others out of the trade, to the extent 
of its provisions. It is, undoubtedly, an interference with and 
exploitation of the subject out of engaging in a particular bus- 
invss and to this extent is restrictive of a civil right, but then it
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is in respect of a matter in which Parliament (the Legislature] i< 
paramount. It may he that in the carrying out «*f the pm 
visions of the Government Liquor Act some revenue may 1 
obtained by the Province, hut on the other hand, such may n«. 
be the case. The subject in business oftentimes fails, so max 
the Crown, and. unquestionably, the cost of vending the liquo 
with the attendant system of control to abate the existent local 
evil, will necessitate large outlays. However, even admittin 
that there will be a large surplus going into the Consolidât! I 
Fund of tln> Province, as do all other moneys collected by tL 
Province by means of taxation and other imposts derivable 
from the sale of the natural and other resources of the Province. 
The revenue derivable is analogous to that derivable from tlie 
operation of Provincial railways, hydro-electric power plains 
(so extensive in the Province of Ontario), and the many otlu-r 
undertakings in the public interest carried on by the Govern
ments of the Province—being undertakings “of merely local or 
private nature'* in the Province H.N.A. Act. sec. 92 (16)—ami 
can it b-* said that these must be carried on without profit to 
the Province?

i feel constrained to say that the answer must be in the neg
ative. It is a matter, as 1 have said before, in which the Parli.i 
ment of the Province is paramount. Lord Macnaghtcn in AH' 
(Im'l of Manitoba v. Manitoba License Holders’ Ass’n, |19l)2| 
A.C. 73, at pp. 77-78. said:—

“On the other hand, according to the decision in Att'y-(h n't 
for Ontario v. Att'u-Gen’l for the Dominion, |1896| A.C. 3J\ 
(if) L.J. (P.C.) 26, it is not incompetent for a provincial legC 
lature to pass a measure for repression or even for the total 
abolition of the liquor traftic within the province, provided th ■ 
subject is dealt with as a matter ‘of a merely local nature* in 
the province .and the Act itself is not repugnant to any Act of 
the Parliament of Canada.”

The Provinces have embarked in many undertakings, and as 
I view the constitutional powers of the Provinces, may do so 
with impunity so long as they are “of a merely local nature.” 
Let us consider what Lord Hobhouse said in delivering tin- 
judgment of their Lordships of the Privy Council in Bank of 
Toronto v. Lambe, 12 App. Cas. 575, at p. 588:—

“And they [the Judicial Committee] adhere to the view which 
has always been taken by this Committee, that the Federation 
Act exhausts the whole range of legislative power, and that 
whatever is not thereby given to the provincial legislature* 
rests with thè parliament.”
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This irresistibly establishes that if the Province cannot eni 
bark upon the liquor vending business the Dominion must be 
enabled to do so. In my opinion, this consideration impels me 
to say that as the undertaking is “of a merely local nature*' 
that the power to embark in it is vested in the Province. It is 
instructive generally upon the question of the validity of the 
Government Liquor Act—and in particular in that the Act is an 
attempt to cope with a “local evil’*—to note what Dull". .1.. 
sa ill when considering a statute with analogous moral pur
pose. namely, in (fuony Winy v. Tin King (11)14), lh D.L.H. 
121. at pp. LI7-138, 23 Can. fv. Cas. 113. 411 Can. H.C.H. 440:

“ 1 shall assume further that (although the legislation does 
unquestionably deal with civil rights) the real purpose of it is 
to abate or prevent a ‘local evil’ and that considerations similar 
to those which influenced the minds of the Judicial Committee 
in Att'y-Gcn'l of Manitoba v. Manitoba License Holders Ass'n, 
111*02j A.C. 73. lead to the conclusion that the Act ought to be 
regarded as enacted under sec. 92 (16), ‘matters merely local 
nv private within the province,’ rather than under sec. 92 (13), 
■property and civil rights within the province.’ There can be 
no doubt that, prima facie, legislation prohibiting the employ
ment of specified classes of persons in particular occupations 
on grounds which touch the public health, the public morality 
or the public order from the ‘local and provincial point of 
view’ may fall within the domain of the authority conferred 
upon the provinces by sec. 92 (16). Such legislation stands 
upon precisely the same footing in relation to the respective 
powers of the provinces and of the Dominion as the legislation 
providing for the local prohibition of the sale of liquor, tIn
validity of which legislation has been sustained by several 
well-known decisions of the Judicial Committee, including th.it 
already referred to. The enactment is not necessarily brought 
within the category of ‘criminal law,’ as that phrase is used 
in sec. 91 of the I3.N.A. Act. 1867, by the fact merely that it 
consists simply of a prohibition and of clauses prescribing pen
alties for the non-observance of the substantive provisions. Tin- 
decisions in Ilodyc v. The (Jucrn 9 App. Cas. 117, and in Att'y 
(lent for Ontario v. A ft* y Grn'l for The Dominion, 118961 A.C. 
348 as well as in Att'y-Gcn'l of Manitoba v. Manitoba License - 
II older s' Ass'n, already mentioned, established that the pro 
vinees may, under sec. 92 (16) of the B.N.A. Act, 1867, suppress 
a provincial evil by prohibiting simplicitcr the doing of the acts 
which constitute the evil or the maintaining of conditions afford
ing a favourable milieu for it, under the sanction of penalties 
authorised by sec. 92 (15).”

169
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The Government Liquor Act 1921 (B.C.) eh. 30, is. in mm 
of its provisions similar to the British Columbia Prohibiti< 
Act 1916, (B.C.) vh. 49, which put an absolute bar upon ;i 
sales of liquor within the Province and other very drastic pi 
visions; notably, there is similarity in the Government Liqu 
Act to secs. 10, 11, 19, .‘10, 48, 49, f>0 and 28 as contained in v 
B.C. Prohibition Act. The Government Liquor Act provides 1 
sale within the Province but the sale may only be made by ii 
Liquor Control Board. The Prohibition Act (B.C.) was lu i 
to be within the powers of the Provincial Legislature in ('« 
adian Pacific Wine Co. Ltd. Tulctf, 60 D.L.R. 520, [1921 
2 A.C. 417, 36 Can. Cr. Cas. 130. Lord Birkenhead, L.C.. 
p. 522, said:—

“Their Lordships are of opinion that it was within the pow 
of the Legislature of British Columbia to enact it. The <• 
is in their opinion governed by the principles enumerated win i 
their decision was given in favour of the Province of Manitol 
on the interpretation of secs. 91 and 92 of the B.N.A. Act, 1S| i" 
in Ati’ij-Gt n'l of Manitoba v. Manitoba License Holders’ As.-. 
[19021 A.C. 73."

In my opinion the Government Liquor Act is also within 1 
powers of the Provincial Legislature and within the rut -« 
decidendi of the Manitoba License Holders’ case. 1 will n ' 
further enlarge upon the considerations that weigh with me in 
coming to the conclusion that the impeached Act is infra r - - 
of the Legislature of the Province of British Columbia, save t • 
say that my reasons for judgment already given in Litih v. 
Att'fi-dni'l for Hritish Columbia (1922), 65 D.L.R. 297. !7 
Can. Cr. Cas. 189, are applicable to this case as well.

In my opinion the appeal should be dismissed.
Eberts, J.A., would dismiss the appeal.

Defendant’s appeal dismisse I.

THOMPSON v. THE KING.

Exchequer Court of Canada, Audcttc, J. March /j, 1021.

Contracts (|I1IC—243)—GovehnmhniI railway- Temporary kmihivh 
—Contract against liability for injuries—Valhuty—Ri « i cr
AND ACCEPTANCE OF CHEQUE—LIABILITY OF CROWN—Pi TH l< 
POLICY.

A temporary employee of a Government railway who is a mem
ber of an Employer’s Relief and Insurance Association and a . u h 
has received a copy of the rules and regulations of such associa
tion and has contributed a certain sum to the association um-l. 
to which fund the railway department also contributes an uniui.il 
amount in consideration of which It Is relieved from all «I iina 
for liability in case of injury or death of a member, has no a:
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Hon iigiinst the Crown for injuries received while in the employ Can.
of the railway, he having received and accepted two cheques from
the association payable out of the fund to which he contributed. Ex. Ct.
such agreement being part of his contract of employment, and
not being against public policy. Thompson

LlMIlATlOX OF ACTIONS (§11)—28) —Pill S( III I'TIn \ ItUillT or OtoWN V.
Abitci.k 2211 C.C. (Qi i:.). Tm: King.

Vnder art. 2211 of the Quebec Civil Code, the Crown may avail 
itself of prescription, and a delay ol more than a year from th • Audeite, j
time of the accident before leaving the petition of right with the 
Secretary of State is a bar under art. 22(12 to an action against 
the Crown for damages for Injuries received while in its employ.

Petition of right to recover $10,500 damages alleged to have 
liven suffered whilst employed in the Transeontinental Railway.

«S arard, for suppliant ; Auguste Si rois, for respondent.
At petti;, J.:—This is a petition of right whereby ii is sought, 

hy the suppliant, to recover the stun of $10,500 as damages, he 
alleges, he suffered as the result of an accident he met with, in 
the railway yard, at Parent, on the Transcontinental Railway, 
a public work of Canada.

Counsel at bar for the suppliant, having become informed 
from the evidence adduced, that the Crown had paid all hospital 
and medical charges in respect of the suppliant’s accident and 
injuries, abandoned his claim for $500 made in respect of the 
same hy para. 15 of the petition of right.

The suppliant met with an accident late in the evening of 
February 16. 1918, when engaged, as brakeman, in the making 
up of a train culled Snow Plow Extra, in the railway yard, at 
Parent, in the course of necessary shunting therefor. After 
leaving the switch and while backing, tender foremost, he was 
standing at the side, on the rear end of the tender—one foot on 
the sill and the other on the step, holding on with his right hand, 
faring the direction in which they were travelling, and with his 
hack turned to the engine, carrying his lamp in the left hand. 
Alter leaving the switch, he gave the signal to the engineer to 
hack towards tile two cars they intended to remove, to allow them 
1" get ut their van and, when at about 5 car lengths from these 
two ears, he gave the signal to stop. He contends he looked hack 
to ascertain if the engineer was getting the signal, hut he could 
in i see him. Then, being at about ‘20 ft. distance from him, he 
bailed him (veiled), but received no reply. The tender and 
i ri'jine collided with the two cars, the suppliant was thrown from 
wheiv he stood and suffered injuries both to his head and his 
1 i-ht arm, for which he now sues. These injuries consisted of 
liF right arm being injured, without being broken.

The accident happened on February 17. 1918. and the petition 
«' ri-'lit, in compliance with see. 4 of the Petition of Right Aet.
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R.S.C. 1906, ch. 142, appears, from the departmental stain 
affixed thereon, to have been left with the Secretary of Stat
on April 30, 1919; that is more than 1 year after the acciden 
and would, therefore, appear on its face to be prescribed, 
was filed in the Court on May 9, 1919.

Under see. 33 of the Exchequer Court Act, R.S.C. 19H 
eh. 140, the laws respecting prescription and the limitation < 
actions in force in the Province of Quebec must apply in a <m 

of this kind.
Under art. 2211 C.C. (Que.) the Crown may avail itself 

prescription and the manner in which the subject may interruut 
prescription is by means of a petition of right,—apart from tIn
ca ses in which the law gives another remedy.

Under art. 2262 C.C. (Que.) the right of action for bodih 
injuries is prescribed by 1 year and art. 2267 further enacts iii r 
in such ease the debt is absolutely extinguished, and that i 
action can be maintained after the delay for prescription Im^ 
expired. See also art. 2188 and Tin Qiurn v. Mmlin (1892 
20 Can. K.C.R. 240.

The injury complained of in this case having been reeo'.-i 
more than a year before the lodging of the petition of right 
with the Secretary < f State, the right of action is absolut oh 
prescribed and extinguished.

Moreover, there is the further question of the insurance. I 
may say in a summary manner, that the suppliant was a t«mu 
porary employee at the time of the accident; that he signed 
ex. A and received the booklet ex. C, whereby by art. 1 V> then - 
the railway in consideration of its financial contribute n n 
relieved from all claims for compensation in respect to injuries 
or death of the insured.

The suppliant received two cheques, cashed them and kepi ;io* 
proceeds thereof. These cheques were handed to him because 
of his being a member of the association and a daily or monthly 
deduction was duly made, to his knowledge, from his wages 
towards the insurance,—“he is estopped from setting up any 
claim inconsistent with those rules and regulations and, there
fore, precluded from maintaining this action’’—See Fitzpatrick. 
U.J.. in Conroil v. The King (1914), 49 Can. 8.C.R. 577 at 
p. 581-2.

Having said so much, it becomes unnecessary to express any 
opinion as to whether or not the suppliant’s claim could have 
Veen sustained on the ground of negligence. It is unfortunate 
and greatly to be regretted that we did not have the advantage 
ot hearing Marcotte, the engineer, as he might have thrown more 
light upon the circumstances of the accident. The agreement 
(ex. A) entered into by the suppliant, whereby lie became ;i
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member of the insurance society and eon sen ted to be bound by 
ils rules, was a part of a contract of service which it was com
petent for him to enter into. And this contract is an answer 
oiid a bar to this action, for the restrictive rules are such as an 
insurance society might reasonably make for the protection of 
their funds, and the contract as a whole was to a large extent 
l'i r the benefit of the suppliant and binding upon him. Clement.: 
v. London North-Western li. Co.t [18941 2 Q.Ü. 48*2.

Such contract of service is perfectly valid and is not against 
public policy, (Jriffiths v. Earl of Dudley (1882), 9 Q.B.D. 3Ô7. 
and in the absence of any legislation to the contrary.—as with 
respect to the Quebec Workmen’s Compensation Act, K.S.Q. 
1909. art., 7339—any arrangement made before or after the ac
cident would seem perfectly valid. Sachet. Legislation sur les 
Accidents du Travail, vol. 2, 209 et se y.

The present case is in no wav affected by tlie decision in the 
case Saindon v. The King (1914). 1.1 Can. Ex. 30.1, ami Miller 
v.(f. T. li. Co., |19U(i| A.C. 187. because in those two eases the 
question at issue was with respect to a permanent employee 
where the moneys and compensation due him, under the rules 
and regulations of the insurance company, were not taken from 
the funds toward which the Government or the Crown were con
tributing. It is otherwise in the case of a temporary employee, 
and 1 regret to come to the conclusion, following the decision 
in Conrod v. The King supra, that the suppliant’s claim is 
absolutely barred by the condition of his engagement with the 
I.C. Rv. *

See Cingras v. The King (1918), 44 D.L.R. 740. 18 Can. Ex. 
248; < njnon v. The King (1917). 41 D.L.R. 493, 17 Can. Ex. 
301.

ere will be judgment declaring that the suppliant is not 
led to any portion of the relief sought by his petition of 

nt. Judgment accordingly.

Tin: KING v. HYK.

Exchequer Court of Canad<$, Audcttc, J. May .1, 1921.

Expropriation (6IIIC—135)— Rioiit to flood property—Sale iiy own
er, WITH A88KINMEXT OE UKillT TO COMPENSATION—RUiHTH OF 
PURCHASER.

Where after the expropriation by the Crown of the right to flood 
property in connection with the erection of a dam. the owner of the 
property sells it to another together with his right to recover the 
compensation for damages caused by the flooding: such assign
ment is not an assignment of litigious rights and the assignee is 
entitled to recover compensation for damage to the lands by the 
flooding.

Can. 

Ex. Ct
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Can. Information exhibited by the Attorney-General for Cumul.
Ex. Ct. to have the easement and right to flood certain lands expr<> 

printed under the Expropriation Act, R.S.C. 1906, h. 11’.
Tin: Kino valued by the Court.

Hyk. It. C. Sinclair, K.C.. and Louis Cousineau, for plaintiff.
E. li. Devlin, K.C., and 7. IV. Ste Marie, K.C., for defendant

Endette, J. Ai dette, J.:—This is an information exhibited by the At 
torney-General of Canada, whereby it appears, inter alia, that 
the right to flood the land described in the information, and 
belonging to the defendant, was, under the provisions of th 
Expropriation Act, R.S.C. 1906, eh. 143, taken and expru 
printed, for the purposes of the construction and operation of 
the Quinze Lake I)am and Reservoir, a public work of Canada, 
by ' ig, both on October 26, 1917. and March 26, 1920.
plans and descriptions, of the said lands, in the office of tin* 
Registrar of Deeds for the County or Registration Division of 
the County of Temiscaming.

The reason of the deposit of the amended plan and descrip
tion of the said lands on March 26, 1920, was, as stated at bar. 
because the description deposited in 1917 was not consider 1 
sufficient to comply with the requirements of the Expropriation 
Act. The two plans are identical. The date of expropriation 
will be taken, for all purposes, to be October 26, 1917.

The Crown has tendered and by the information offers the sum 
of $105.50 as compensation for the expropriation of this right 
to flood the said land and for all damages resulting from tli- 
same.

The defendant by his statement in defence claims the sum of 
$2,000.

The defendant’s title is admitted.
After the conclusion of the hearing of the cases of The Kina 

v. A. Carufel, under No. 3606 and The King v. A. Grignon, 
under No. 3609, counsel at bar, in the present case, agreed to the 
following admission, reading as follows, viz. :—

Admission — It is hereby admitted by the defendant that all 
the general evidence as to value of the different classes of land 
in the locality in question, as testified to in the two cases (viz.. 
No. 3606, The King v. A. Carufel, and No. 3609, The King v. 
A. Grignon) shall be common to this case.

And it is admitted by the Crown that all the evidence of a 
similar nature adduced on its behalf in the two above mentioned 
cases, shall be common to the present case, the Crown, how
ever, undertaking to file a statement shewing the particulars of 
how their expert witnesses have arrived at the amount of their

3866
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valuation. It is further admitted that the plan ex. No. 5 here
in, which is the particular plan applicable to this case, will be 
admitted without further evidence and taken as proved.

It is also agreed between counsel for the respective parties 
that the evidence of Henry II. Robertson given in these two 
previous cases mentioned under Nos. 3606 and 3609 will be taken 
as also given in this ease, that is according to his own view, of 
what would be the area of the land flooded.

At the date of the expropriation the lands in question be
longed to one Yien, who, on November 1, 1918, sold the same 
to the present defendant, as it then stood, with the right to 
recover from the Crown the compensation for the flooding of 
the said lands.

Counsel at liar, on behalf of the Crown, contended that, un
der the case of Olmstead v. The Ainy (1916), 30 D.L.R. 34.1, 
.13 Can. 8.C.R. 4-10 a claim for damages arising out of flooding of 
land cannot be transferred or assigned. However, the present 
ease does not come within the ambit of Olmstead v. The Kim/, 
where the action was one sounding in tort. The assignment of 
such a claim would be in the nature of an assignment of litigious 
rights. What is sought to recover herein, is the compensation 
for the easement of flooding that the Crown has expropriated, 
and in which the information, acknowledging liability, seeks to 
have the amount of compensation duly fixed, under the pro
visions of the Expropriation Act.

It is not a case which can be qualified as one involving liti
gious rights, in the true acceptance of such terms. It is a 
case flowing from the right and interest that a subject has in 
a property " "y taken and in respect of which the Crown
admits liability, and the plaintiff docs not suffer as a result of 
such mutation of property. Neville v. London “Express” 

\ nr spa per, Ltd., [1919] A.C. 368, 35 Times L.R. 167. The 
rights and interests expropriated are appurtenant to real estate, 
and for which the right to compensation is recognised both by 
the deposit of the plans and description and by the information 
herein. And the compensation money for such rights and in
terests is, by sec. 22 of the Expropriation Act R.8.C. 1906, eh. 
143, converted by mere operation of law, into a claim to the 
same. He Lucas and the Chesterfield Gas and Water Hoard, 
11909] 1 K.B. 16, 24 Times L.R. 858.

It is not the case of a property changing hands after the 
entire fee has been expropriated. The expropriation is limited 
to an easement to flood over bench mark 866, which left Yien. 
the defendant’s predecessor in title, as the owner of the land

175
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Can. itself, even after the expropriation. The land has not betn
Ex. Ct. expropriated and, therefore, the property never became extra 

eommercium. Lamontagne v. The King (1917), 16 Can. Ex.
Tu K Kin-3

Hyk.
203, at 211. Vien had a perfect right to sell his property under 
the circumstances, even after the easement had been exprp

Audettp, J.
riated, and as his assignee has been brought into Court by t l • 
Crown in these proceedings, I see no reason why the comp* n 
sat ion should not be paid to him. The compensation for this 
easement has never been satisfied and the right and inteivo 
thereto can be assigned, as distinguished from a litigious right 
as mentioned in the Olmstead case, 30 D.L.R. 345.

To avoid unnecessary repetition, the reasons for judgment 
given this day by me in the case of The King v. A. Carafe!. un
der No. 3606 are hereby made part hereof and more especially 
in respect to the general observation respecting the nature of 
the expropriation, the area taken and the compensation so hu
as applicable.

The expropriation of the easement is with respect to 21.16 
acres, of which \\/% acre under cultivation and the bahm<*< 
19.60 in bush land. For the V/j acre under cultivation 1 will 
allow at $60 an acre the sum of $90; for the 19.60 at $5, $9s; 
for the 7.15 acres that enclaves, isolated from rest of farm by 
the severance, at $5 an acre, $35.75.

Ilis communication to the east of his farm resulting from tin 
severance of this 7.15 is also a serious matter and for that ele
ment of compensation and for the difficulty arising from th 
want of a bridge and the extra expenses in fencing 1 will allow, 
as covering also all elements of compensation, the further sum 
of $200, making in all the sum of $423.75 as a just and fair 
compensation under the circumstances.

Counsel at Bar, on behalf of the Crown, has laid stress on 
the fact that as this farm changed hands for the sum of $250, 
that this sale should be used as a criterion of the value of land 
in that neighborhood. He also pressed, on the argument of the 
18 other cases, that in fixing the compensation therein tin- 
present sale should be taken into consideration. I am unable 
to accede to this view for the obvious reason that the defend
ant’s evidence in the present case is not common to the other 
cases, but is limited to the present one. It is the opinion evi
dence of witnesses on both sides only that is common to all 
these cases. Moreover, the sale in question took place after tin- 
property had been damaged and when settlers were leaving that 
part of the country, as established by general evidence.

Therefore there will be judgment as follows, viz.;—1. The
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right to flood the lands in question is declared vested in the 
Crown as of October ‘26. 1917. 2. The compensation for the 
right to so flood the lands in question and for all damages 
whatsoever resulting from the said expropriation is hereby fixed 
at the total sum of $423.70 with interest thereon from October 
2G, 1917, to the date hereof. 3. The defendant, upon giving 
to the Crown a good and satisfactory title, free from all hy
pothecs, mortgages and incumbrances whatsoever, is entitled to 
recover from and be paid by the plaintiff the sum of $423.75 
with interest as above mentioned and costs.

./udgment accordingly.

KOTKMAKKR v. MOTOR VXIOX I XSl RAXCK Co.*
Ontario Supreme Court, Riddell, ./. June SV, WSJ.

Insurance ($111 E—80)—Purchaser or avtomobh e under lien agree
ment— Insurance against fire—Assignment of automobile for 
debt—Assignment of insurance policy—Damage by fire 
Automobile not fully paid for- Representations and condi
tions—Ontario Insurance Act R.S.O, 1914, ch. is:), sec. 194— 
Liability of insurance company.

Aii insurance policy in Ontario insuring ;m automobile against acri 
dental (ire, etc., is subject to the statutory conditions in the Ontario 
Insurance Act, R.S.O. 1014, ch. 183, see. Î!»4. and to these only, not
withstanding that it has certain general conditions to which it purports 
to be subject, and the assured is the “owner’’ of the automobile 
within the meaning of the Act although he has purchased under an agree
ment under which the property is not to pass to him until fully paid 
for, and has made an assignment of it as security for a debt, and has 
assigned his interest in the insurance to such creditor and these trails 
actions do not avoid the policy, and the insurance company is li.'ibl-• for 
loss within the terms of the policy although it had not been fully 
paid for at the time the loss occurred.

| Hr nek v. United States Fidelity and Guaranty Co. (1921), 2(1 O.W.N. 
27s, distinguished; Drumbolus v. Home Ins. Co. (191(1), .*17 O.L.R. 4(1.1; 
Western Ass'ee Co. v. Temple (1901), .'$1 ('an. 8.C.R. 373, applied; 
S'orth llritish and Mercantile Ins. Co. v. McLellan (1892), 21 Can. 
K.C.R. 28S; Coulter v. F.tpiity Fire Ins. Co. (1904), 9 O.L.R. 3.1), re
ferred to.)

Action to recover under an insurance policy for damage to 
an automobile caused by tire. .1 udgment for plaintiff*.

II. II. (Ireer, K.C., for plaintiff.
/>. huflis (haul, K.C., for defendants.
Riddell, J.:—The plaintiff, the owner of an automobile, in

sured it in the defendant insurance company under a policy, 
August 12, 1920, which bound the company to pay “loss the im- 

i mediate artd direct result of (a) accidental fire, lightning, or 
1 external explosion; (b) criminal act of any person not an em-

iployee or a member of the household of the assured; (c) the 
collision, stranding, sinking, or burning, or derailment,” etc.

•Affirmed by Appellate Division, (1922), 23 O.W.N. 2(15. A full 
I report of the reasons for judgment will lie published later In the 
I Dominion Law Reports.

12-69 D.L.B.
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Hidden, J.

Printed in ordinary type and colour were “General Conditions 
of which condition 2 was: “If there be any misrepresentation 
or material omission from the proposal for this policy, this insur
ance shall be void.” The policy also contained the following, 
condition 5: “This policy shall cease to be in force in the event
of any sale, transfer, or assignment of or any lien on the..............
automobile or any part of the interest in this policy unless the 
company expressly consents thereto in writing.” The poli v 
also contained the following:—-

“ Declarations of the assured which are the basis of this eon
tract............7. Assured warranted to be the sole and uneomli
tional owner of insured automobile............ In witness whereof
and fully relying on the truth of the foregoing declarations, ibis 
policy lias been executed............ ”

July 18, 1921, the automobile was stolen, but it was found in 
a few hours; it had, however, been burned, apparently by inci
dent. The company denied liability, the plaintiff sued, and 11n
case was tried before me at the Toronto non-jury sittings.

The defences were : (1) that the plaintiff was not the sole 
and unconditional owner of the automobile, which was a material 
misrepresentation rendering the policy void “according to con
dition 3” (no doubt a lapsus calami for 2) ; (2) breach of condi
tion 5 by sale, etc., of automobile to one Garkovitch ; (3) assign
ment of policy after fire to Garkovitch.

As to the last, it appears that the plaintiff, being indebted 
to Garkovitch (or Gerskovitz), on July 20, 1021, made an assign
ment of the automobile and “all her interest in the insurance 
upon the said car and all her claims in connection with the said 
insurance;” but it also appears that the assignment, absolute in 
form, was in fact only a security for the debt. 1, therefore, 
added Garkovitch as a party plaintiff under R. 134 (1) (2 . 
following my own decision in Thompson v. Equity Eire Ins. ('». 
(1907), 17 O.L.R. 214. approved in the Court of Appeal, (1908 . 
17 O.L.R. 226, and the Judicial Committee, [1910] A.C. 592 
(after a reversal in the Supreme Court (1909), 41 Can. S.C.H. 
491).

The facts relied upon to support the other defences arc as 
follows:—The car was sold by Ross & Millar to the plaintiff 
under a “lien-agreement,” dated August 7, 1920, “subject to 
the terms and conditions hereinafter set forth”—amongst others: 
“2. Title to said property shall not pass to the purchaser until 
the said amount is fully paid in cash;” and other usual condi
tions. The price was $1,955, cash on or before delivery $1)80, 
which, with certain additions left a balance of $1,368.50 to be 
paid in 10 equal instalments monthly, the first September 7,
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]920, and the last 9 months thereafter, June 7, 1921. This “lien- 
agreement” was duly filed, August 13, 1920.

Then, May 20, 1921, the plaintiff, owing to Garkoviteh $300, 
borrowed a further sum of $200 from him and gave him a chattel 
mortgage upon the automobile for $550.

It is necessary to consider whether the Ontario Insurance Act, 
ff.S.O. 1914, eh. 183, see. 194, applies to this policy.

The defendant claims that this section cannot apply, as it 
rather contemplates something permanently fixed—hut that argu
ment is answered by see. 104 itself, as the insurances contem
plated are to he on property in Ontario or in transit therefrom 
or thereto. There is no limitation in these words, and I cannot 
think that the Court should impose one.

The decision of my brother Middleton in Broil; v. United 
SUites Fidelity and Guaranty Co. (1921 ), 20 O.W.N. 278, is net 
in point; the Judge gave no decision as to the applicability of 
see. 194, nor did he intend to do so.

In view of the wide language of the section, 1 think that it 
applies to this policy.

The result is that the policy is subject to the statutory condi
tions and to those only; Citizens Ins. Co. v. Faisons (1881), 7 
App. ('as. 96.

The statutory conditions 1, 2, 3 and 6 are to be considered in 
their effect upon this policy in view of the state of the title.

The representation was made that the plaintiff was the ‘‘sole 
ami unconditional” owner of the insured automobile.”

That a person who has bought a chattel under an agreement 
that the property is not to pass until payment in full is the 
“owner” of the chattel has been decided by Ilodgins, J.A., in 
Dnnnbolus v. Home Ins. Co. (1916), 37 O.L.R. 465.

A mortgagor has been held to be the “sole and unconditional 
owner” by the Supreme Court of Canada in Western As s’ce Co. 
y. Tern pie (1901), 31 Can. S.C.R. 373; see also North British and 
Mercantile Ins. Co. v. Mchellan (1892), 21 Can. S.C.R. 288.

It would be to draw too subtle a distinction to hold that the 
plaintiff here was not.

Moreover, condition 1 covers only misrepresentations which are 
material to the risk: Coulter v. Equity Fire Ins. Co. (1904), 9 
O.L.R. 35, at pp. 41-42; and here there is no evidence that the 
state of the title was material to the risk. It is common know
ledge that these ears arc bought on lien-agreements, and I do not 
think that the company would consider the fact that this ear was 
under such an agreement of any consequence whatever. As to 
statutory condition 2, the chattel mortgage is not a “change” 
within the meaning of the condition: McKay v. Norwich Union

Ont.

8.(\

VXI IN
INS. Co.

Riddell. J.
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Alta.

8.C.

Ins. Co. (1895), 27 O.R. 251 ; FrUzley v. Germania, etc.. Fir> 
Ins. Co. (1909), 19 O.L.R. 49.

Nor is the chattel mortgage an assignment within the mean in-: 
of statutory condition 3: McQueen v. Phoenix Mutual Fire In<. 
Co. (1880), 4 Can. S.C.R. 660, at p. 689; Sovereign Fire Ins. ( 
v. Peters (1885), 12 Can. S.C.R. 33; Sands v. Standard Ins. 1 
(1878). 26 (ir. 113, (1879), 27 dr. 167.

As to statutory condition 6 (a), the plaintiff was the own* r. 
and the ease is covered hy Drumbolus v. Home Ins. Co., supra.

1 can find no valid defence to this action. There will In- 
judgment for the plaintiff with costs, the amount, if not agr. -d 
upon, to he determined hy the Master in Ordinary, who will deal 
with the costs before him.

Ten days' stay.
,1 udgmen t accordinglg.

RKX v. NKLMON.
Alberta Supreme Court, Ttvcedic J. May 9, 1922.

Search and seizure (SI—2)—Liquor laws—Insufficiency ok inform-
ATION FOB SEARCH WARRANT—EFFECT ON ARREST AM) SKIZl HI
Failure to object—Waiver—Liquor Act (Alta.) 1916, < n. 4.

A search warrant for liquors under the Liquor Act 1916 (Alla.) 
is void if the Information upon which it was issued was defective 
on Its face in not shewing the cause of the suspicion deposed to. 
Both the arrest and the seizure under the warrant would be illegal, 
but if the person arrested proceeds with the trial without object
ing, the right thereafter to take objection that he was improperly 
before the Magistrate is waived.

Intoxicating liquors ( § IIIA—55)—Keeping for sale—Form oi in
formation—Reference to statutory definition of “liquo!;"
IN INTERPRETING THE INFORMATION—DETAILS OF KIND OI IV 
TOXICATING LIQUOR NOT ESSENTIAL TO THE CHARGE—LlQc OR A
1916, (Alta.). < h. 4.

An information under the Liquor Act, 1916 (Alta.), for keeping 
"liquor” for sale contrary to sec. 23 of that Act is sufficient to 
charge the illegal keeping for sale of intoxicating liquor within 
the definition of “liquor” contained in the Act itself.

Evidence (glE—67)—Judicial notice—Whisky an intoxt< min- 
i.iquorl

Judicial notice will be taken on a charge of illegally keeping 
intoxicating liquor for sale that whisky is intoxicating liquor.

Evidence (gVIII—670)—Proof obtained through illegal search w.vi
rant—FACTS FOUND BY SEARCH UNDER WARRANT ADM I-'ll: 
THOUGH THE WARRANT IN VOID—LIQUOR A(’T, 1916 (ALTA.) « It. 4.

The illegality of a search warrant issued under the Liquor Art. 
1916 (Alta.), ch. 4, does not render inadmissible in evidence, upon 
a trial for illegally keeping liquor for sale, proof of what liquor 
was found upon the search.

Review of sentence (gVII—70)—Special statutory powers i wr 
Liquor Act, 1916 (Ai.ta.), ch. 4, sec. 63, as amended 191S
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(Aj.ta.), ch. 4—Modifying the decision of the Magistrate
WHILE CONFIRMING FINDING OF GVII.T.

Although the Court on an application to quash a summary con
viction under the Liquor Act, 1916 (Alta.), ch. 4, and amendments, 
affirms the Magistrate’s finding of guilt, it has a special statutory 
jurisdiction under sec. 63 (as amended 1918 (Alta.), ch. 4) to 
modify the penalty imposed.

[Cr. Code, sec. 1124, considered.]

Alta.

8.C.

Rex

Nelson.

TwppUIp, J.

Motion to quash a summary conviction.
James Short, K.C., for the Crown.
,/. McKinley Cameron, K.C., for defence.

Tweedie, J.:—This was an application made upon return of 
a Notice of Motion on behalf of one, ( '. E. Nelson, before me, in 
chambers, “that the conviction made by the said (lilbert E. 
Saunders, on the 23rd day of January, A.D., 1922, against the 
said ('. E. Nelson for that he, the said C. E. Nelson on January 
1)1, 1922, at the Midnapore Hotel, Midnapore, in the said Pro
vince. did by himself, his clerk, servant or agent unlawfully 
keep liquor for sale contrary to sec. 23 of the Liquor Act 191G 
(Alta.) ch. 4 and Amendments thereto and the sentence to pay 
a fine of One Thousand Dollars and costs, be quashed and set 
aside,” on various grounds, ten in number.

The first of these suggests that the accused was illegally ar
rested and, therefore, was improperly before the Court and 
consequently the magistrate had no jurisdiction to try the ease. 
The illegality of the arrest is based upon the illegality of the 
search warrant referred to in the second ground of the applica
tion which is to the effect that the conviction and other proceed
ings are void because instituted by a search warrant, issued for 
the purpose of searching for liquor, which was void owing to the 
fact that it was founded upon an information defective upon its 
face. The information simply set forth that the informant had 
“just and reasonable cause to suspect and suspects the said 
goods and chattels or some part of them are concealed in the 
Midnapore Hotel” and did not set forth the reasons or the 
causes of his belief, which as a matter of law it should have done. 
The search warrant was, therefore, void and the officers having 
entered the premises under a void search warrant and arrested 
the accused were improperly on the premises and in my opinion 
could not effect a legal arrest or a legal seizure of the goods 
there found.

The accused, however, when arraigned before the magistrate 
took no objection to the jurisdiction of the magistrate on the



182

Alla.

S.C.

Rkx

Tweedle, J.

Dominion Law Reports. [69 D.L.K.

ground that lie was improperly before the Court and the tri. 
was proceeded with, resulting in a conviction. As a resti 
of his not having objected to the jurisdiction at the commeuv 
ment of the proceedings he must be held to have waived ti 
right to do so and submitted to it. As to the two first objection 
the conviction must stand.

Sec: Ite<j. v. Hughes (1879), 4 Q.B.D. 614, 48 L.J. (M.< 
151. 1 teg. v. Hanley (1917), 41 O.L.R. 177, 30 Can. Cr. Cas. « 
Key. v. Flavin (1921), 56 D.L.R. 666, 54 N.S.U. 188, 35 Can. ( 
Cas. 38.

The 3rd and 4th grounds upon which the application was 
based are “that the information herein is bad on its face and 
void and discloses no offence against the Liquor Act or in law. 
and “it is not alleged that liquor..........was intoxicating or other
wise prohibited” respectively. The information sets forth 
“That C. E. Nelson, of Midnapore, on the 13th day of January, 
A.D., 1922, at Midnapore Hotel, Midnapore, in the said Pro
vince by himself, his clerk, servant or agent unlawfully did keep 
liquor for sale contrary to section 23 of the Liquor Act of 1911» 
and Amendments thereto.” Section 23, under which the infor
mation was laid provides as follows:—

23. “No person shall, within the Province of Alberta, by 
himself, his clerk, servant or agent, expose or keep for sale or 
directly or indirectly or upon any pretence, or device, sell, 
barter, or offer to any other person any liquor except as author
ised by this Act.” (1916, ch. 4, sec. 23; 1917, eh. 22, sec. 5).

The interpretation clause defines liquor as follows:—
Sec. 2, sub-sec. c.

“The expression ‘liquor’ or ‘liquors’ shall include all fermented, 
spirituous and malt liquors, and all liquors which are intoxicat
ing; and any liquor which contains more than two and a half 
per cent. (2%%) of proof spirits shall be conclusively deemed 
to be intoxicating; regardless of whether the same is being used 
as a beverage or not. (1918, ch. 4, sec. 55).”

Counsel for the applicant contends that it is not sufficient to 
use the word “liquor” as set out in see. 23 but that the liquor 
should be described in the information as “fermented"’ or 
“spirituous” or “malt liquor” or that it was intoxicating.

1 am, however, unable to give effect to this contention.
Section 43 of the Act provides;—“The desern tion of any 

offence under this Act in the words of this Act or in word* of 
like effect, shall be sufficient in law..............”

Section 44 provides:—
“In describing offences respecting the sale or keeping for
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sale or other disposal of liquor, or the having, keeping, giving, Alt*. 
purchasing, receiving or the consumption of liquor, in any in-
formation, summons, conviction, warrant, or proceeding under -----
this Act, it shall be sufficient to state the sale, or keeping for Rkx 
sale or disposal, having, keeping, giving, purchasing, reeci Nki.nox.
ing or consumption of liquor simply, without stating the name -----
or kind of such liquor...............”

Section 52 provides as follows:—
52. “In any prosecution under this Act, in respect of any 

sale, purchase, disposal, giving, having, keeping or receiving of 
liquor it shall not be necessary that any witness depose directly 
to the precise description of the liquor sold, purchased, disposed 
of, given, had, kept or received, or the precise consideration, if 
any, therefor. (1916, ch. 4, sec. 52).”

And he cites authorities in support of his view but they are 
all clearly distinguishable from tins ease. It seems to me that 
the principle to be followed in regard to the information is that 
the accused should be given fair information and reasonable 
particulars of the offence with which he is charged and upon 
which he is before the Court. See R. v. Ilankey, [1905] 2 K.ti.
687; Smith v. Moody (1903), 1 K.B. 56, 72 L.J. (K.13.) 43, 51 
W.R. 252; R. v. Saundcrson (1921), 34 Can. Cr. Cas. 81. In 
this case he was definitely charged with the sale of liquor con
trary to sec. 23 of the Liquor Act, that is liquor as described in 
the interpretation clause. It is true that he had whiskey and 
beer both of which were intoxicating or contained proof spirits 
in excess of the quantity prescribed ; he also had liquor which 
was non-alcoholic but the word liquor in the charge must be 
construed as relating to the whiskey and the beer, or to liquor 
as defined in the interpretation clause as the word liquor is 
qualified by the words which follow, viz.: contrary to sec. 23 
of the Liquor Act. I do not think that the accused was in any 
way prejudiced by the omission of words specifying the parti
cular nature of this liquor. To hold otherwise would make it 
almost an impossibility to procure a conviction under the Liquor 
Act.

Sections 43 and 44 above quoted dispense with the necessity 
of such particularization. If these particulars were necessary in 
the information sec. 52 would be meaningless because if the par 
tieulars were essential to information these essential elements 
should be proven but this proof is dispensed with by that section.

The fifth objection is that “the said information was bad on 
its face and void in charging several offences in the alternative.”
The information, in my opinion, charges only one offence name
ly. keeping of liquor for sale at the time and place alleged.

The sixth objection is that “there was no evidence of the
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offence charged or of any offence.” In regard to this aspect 
of the case 1 have come to the conclusion that there was evident 
upon which the Magistrate could properly convict the accused. 
I wish, however, to cull attention in connection with this to tli 
evidence upon which the Crown very strongly relied, that In 
the certificate of the Provincial Analyst. Section 82 provides 
as follows:—

‘‘In any prosecution under The Liquor Act, or amendment 
thereto or regulations made thereunder, production by a police 
officer, policeman, constable or inspector of a certificate or re 
port signed or purporting to be signed by a Dominion or pro 
vincial analyst as to the analysis or ingredients of any liquor or 
other fluid or any compound or substance, such certificate or re 
port shall be conclusive evidence of the facts stated in such cert i 
ficate or report and of the authority of the person giving or 
making the same without any proof of appointment or signature. 
V1917, ch. 22, sec. 15).”

What happened in this case was the seizure of the liquor in 
the hotel in Midnapore its sealing in the presence of the accused, 
its forwarding by the police here through Dominion Express to 
the Provincial Analyst, Doctor Kelso, at Edmonton, its receipt 
by him in a sealed condition, the subsequent analysis and its re
turn presumably by express with a certificate. There is no evi
dence that the seal had been in any way tampered with. The 
liquor was thus out of the custody of the Police and in the pos
session of a common carrier and if 1 had no other evidence be
fore me than that of the analyst I would feel that it was my 
duty to quash the conviction. If the prosecution are going to 
rely on that class of evidence I think that a duty rests upon 
the Court to see that the identity of the liquor seized and for
warded for analysis, and in connection with which the analyst's 
certificate has been issued, has been established fully.

This is a section which extends to the prosecution in these 
eases an extraordinary power in procuring the most esscnti.il 
evidence. The certificate need not be signed by the analyst. It 
need only purport to be signed by him and it is admissible in 
evidence. It is conclusive evidence of the contents of the pack
ages analyzed. The accused or his counsel have no opportunity 
whatever of cross-questioning the analyst and it is wholly beyond 
their power through that medium to bring to the notice of the 
Court any error which he may have made in his analysis, in fact 
no matter how defective the analysis may be, proof of its erron 
eons nature by many equally competent analysts, would be of 
no avail, as the certificate is conclusive.

In addition to the proof by means of the certificate of the in-
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toxicaling nature of the liquor the evidence of one of the wit
nesses shows that when the liquor was seized he tasted it and he 
pronounced it to be whiskey. 1 was at first of the opinion that 
evidence establishing that the liquor seized was whiskey was not 
sufficient to establish that it came within the terms of the Liquor 
Act but after looking into the authorities I have come to the 
conclusion that when the word “whiskey” is used by a witness 
and lie positively identifies the liquor as such the Court is entit
led to take judicial notice of the fact that it is intoxicating 
liquor.

“The Court will take judicial notice of facts which are notori
ous.” Phipson Law of Evidence 5th Ed. p. 17. See also it. v. 
Scaynetti (1915), 114 O.L.li. 373, 25 Can. Cr. Cas. 40; li. v. 
Lachance (1920), 53 D.L.R. 313, 30 Man. L.K. 432, 33 Can. Cr. 
Vas. 170.

The seventh objection sets forth that the “evidence of the 
analysis of the alleged liquor was illegally received by said 
magistrate.” The magistrate was justified, in my opinion, in 
receiving it under sec. 82 above quoted.

The eighth and ninth objection respectively set forth that 
“the only evidence of the offence charged was illegal, and in
admissible evidence, and that “the magistrate received and 
acted on illegal and inadmissible evidence in making said con
viction.” These objections are based upon the fact that the 
police officers entered upon the premises under a search war
rant which I find to be invalid and void it being, as I pointed 
out before, based upon defective information. While, however, 
the search warrant itself may be invalid and void and proceed
ings taken under it such as the seizure of the liquor, set aside, 
this fact alone does not render inadmissible evidence otherwise 
admissible. It has been so held in this Court in the case of A', v. 
(HbsoH (1919), 30 Can. Cr. Cas. 308; and see A*, v. Moon
1922), 63 D.L.K. 472. 37 Can. Cr. Cas. 72. 17 Alta. L.R. 503.
The ninth and last objection was a general allegation “and 

for other grounds appearing on the face of the proceedings” 
but no reasons were advanced in connection with this objection 
which were not dealt with in connection with the others.

My conclusion is that the Magistrate was justified in convict
ing the accused and as the conviction is regular on its face, the 
application to quash the conviction must be dismissed.

Counsel for the accused, however, urges upon the Court his 
right in view of all the circumstances to have the penalty which 
was imposed by the magistrate reduced. I am of opinion that 
this should be done.

1 had some doubt at first as to whether or not I had author-
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ity to do so but after hearing argument on a subsequent da: 
on this point 1 am satisfied that it is quite within the power < f 
the Court to make an order to that effect. When the Liquor 
Act was passed in 1916 there was enacted sec. 70 which reads as 
follows :—

“No judge, magistrate, justice or inspector shall have any 
power or authority to remit, suspend or compromise any penalty 
or punishment inflicted under this Act; .... (1916, ch. 4, s<v. 
70).”

There was also enacted at the same time two sections of tli > 
Act 62 and 63 which were subsequently found to be unworknl 
and were repealed by sub-secs. 16 and 17 respectively of see. .V>. 
ch. 4, stats. 1918 substituting, therefore, two new sections, (12 
and 63. These sections read as follows:—

‘‘62. No conviction, order or warrant for enforcing the same 
or other process shall upon any application by way of certiormi 
or for habeas corpus or upon any appeal be held insufficient 
or invalid for any irregularity, informality or insufficiency 
therein, or by reason of any defect of form or substance then-in. 
if the court or judge hearing the application or appeal is sat • 
fied by a perusal of the depositions that there is evidence an 
which the justice might reasonably conclude that an of four 
against a provision of this Act has been committed.

63. The Court or Judge hearing any such application or 
appeal, may upon being satisfied as aforesaid confirm, reversr 
or modify the decision which is the subject of the application or 
appeal or may amend the conviction or other process or may 
make such other conviction or order in the matter as he thinks 
just, and may by such order exercise any power which might 
have been exercised at the trial and may make any order ns n 
costs.

(2) Such conviction or order or such amended conviction 
shall have the same effect and may be enforced in the same man
ner as if it had been made at the trial or by process of the court 
hearing the application or appeal. (1918, ch. 4, sec. 55).”

Council for the accused contends that while the Court in tin- 
past has exercised its jurisdiction to reduce penalties imposed 
in cases of this kind to within the limits prescribed for the par
ticular offence alleged if the penalty exceeds that limit or to 
impose a different penalty if the offence disclosed in the deposi
tions is an offence other than that alleged it has power and 
should exercise its discretion to modify penalties imposed even 
though they are within the prescribed limits if they are exces
sive. While the Legislature probably intended that no Judge 
should have the power on a certiorari application to reduc* the 
fine imposed within the prescribed limits by the magistrate we
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an- nevertheless bound, not by what it may have intended but Alla- 
by the intention as expressed in the statute. Dealing with the 
intent of the Legislature it cannot be better expressed than was 
done by Stuart, J., in (the case of R. v. Fox (1918), 42 D.L.R. R*:x
(i.',0 at p. 651, 13 Alta. L.It. 535, 30 Can. Cr. Cas. 232, 233, where nklhox.
In- says:—“The fact that the legislature did not say what it ~
meant is no very good reason for not holding that it meant what 
it said.” While it may have meant that we could not reduce 
penalties imposed within the prescribed limits I think in effect 
that it has granted to the Court the power to do so. It is quite 
true that while sec. 70 which was in the original Act passed in 
1ÎI16 is prohibitive it is prohibitive only to the extent that no 
.lodge, magistrate, Justice of the Peace or inspector shall have 
any power or authority to remit, suspend or compromise any 
penalty or punishment enacted under the Act. Section 62 says:—
“No conviction...........shall be held insufficient.............if the
court or judge hearing the application or appeal is satisfied bp 
a perusal of the depositions that there is evidence on which the 
justice might reasonably conclude that an offence against a pro
vision of this Act has been committed.” Sec. 63 says:—“The 
court or judge hearing any such application or appeal, may upon 
being satisfied as aforesaid confirm, reverse or modify the de
cision which is the subject of the application or appeal............”

Counsel for the accused contends that secs. 63 and 70 are not 
in conflict, that 70 prohibits the remission, suspension or com
promise of any penalty while 63 gives the Court under certain 
circumstances the right to confirm, reverse or modify the deci
sion. On the other hand counsel for the Crown contends that 
the word “compromise” as used in sec. 70 is the same in effect 
as the word “modify” as used in sec. 63 and that to modify the 
penalty would in effect be to compromise it. He relies upon 
the definition of the word “compromise” as set out in Murray’s 
Dictionary, which is as follows:—“To adjust or settle differen
ces, conflicting claims, etc., between parties,” and from this he 
argues that the Court in making an order reducing would be 
settling a difference between the King and the accused. Bouvi
er’s Law Dictionary defines compromise as:—“An agreement 
made between two or more parties as a settlement of matters in 
dispute.”

It is pretty difficult to tell just what the Legislature meant 
by the word “compromise” as used in sec. 70 but I cannot be- 
lievc that they meant to use the word as synonymous with an 
order made by a Court of competent jurisdiction. It perhaps 
may have intended officers under the Liquor Act, such as in-
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speclors, acting honestly and in good faith, should compromis, 
a penalty by accepting a smaller amount than that adjudged. 
To compromise implies of itself a mutual agreement as where 
the Magistrate or other officers acting in behalf of the Crown 
and not in his official capacity negotiates with the accused and 
agrees upon a settlement of the penalty.

In my opinion there is no conflict between the words used in 
the two sections. The power to modify is a power granted to 
the Court by virtue of the Act itself and not by reason of any 
agreement with or between the parties before the Court. Assum
ing, however, that there may be a conflict it is further urged 
on behalf of the accused that sec. 63, having been passed in 
1918 and sec. 70 having been passed in 1916 that there is a 
repeal, although not by express words, by implication of *<-. 
70 insofar as it is inconsistent with sec. 63, and, therefore, effect 
should be given to see. 63 and consequently the < 'on ■ 
has the right to reduce the penalty if satisfied that an offem • 
has been committed. The words arc clear and intelligible. If 
the Court is satisfied, after a perusal of the definitions as s«-t 
forth in sec. 62, that an offence against the provisions of t In- 
Liquor Act has been committed then he has the jurisdiction to 
confirm, reverse or modify the decision or to make any order in 
connection therewith under sec. 63 of the Act. I am satisi! -d 
that an offence against the Act has been committed otherwise I 
would be bound to quash the conviction.

It is quite possible that the Legislature had in mind at the 
time that if an offence other than the one alleged or other than 
the one for which the man was convicted had been committed 
then the conviction might be amended and an order made to suit 
the conviction as amended, but they have not said so. In this con
nection it might be well to call attention to sec. 1124 of the Crim
inal Code which gives certain powers to the Court in connection 
with the amending of convictions. The wording there is much 
more specific and contemplates that while the evidence may not 
have disclosed the offence itself with which the man was charged 
that it can be amended if it disclosed an offence of a similar 
nature. Section 1124 of the Criminal Code is as follows :

“1124. No conviction or order made by any justice, and no 
warrant for enforcing the same, shall, on being removed by 
certiorari, be held invalid for any irregularity, informality or 
insufficiency therein, if the Court or Judge before which or 
whom the question is raised, upon perusal of the depositions, is
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satisfied that an offence of the nature described in the convie- Alta,
lion, order or warrant, over which such justice has jurisdiction, g
and that the punishment imposed is not in excess of that which 
might have been lawfully imposed for the said offence; Pro- Rh:x 
vided that the Court or Judge, where so satisfied, shall, even nki.non.
if the punishment imposed or the order made is in excess of that
which might lawfully have been imposed or made, have the like 1 .... .
powers in all respect to deal with the case as seems just as are 
by sec. 754 conferred upon the Court to which an appeal is 
taken under the provisions of see. 749.”

In this section of the Criminal Code they refer to ‘‘an of
fence of the nature described in the conviction” while under 
sec. 62 of the Liquor Act they refer to ‘‘an offence against the 
provisions of this Act” which must necessarily include the 
offence for which the accused was convicted.

The Legislature in endeavouring to confer upon the Court 
very wide powers in upholding the convictions or amending the 
conviction to cover offences not alleged but disclosed by the de
positions, have granted to it jurisdiction to review, and if 
thought advisable, revise penalties under certain circumstances.
The result of the legislation is, however, salutary. We find that 
in all Criminal proceedings in England that the Criminal Court 
of Appeal lias a right there to review sentences which are im
posed in the case of indictable offences. In 1921 Parliament of 
Canada (Statutes 1921 eh. 25, see. 22) saw tit to amend the 
Criminal Code by conferring upon the Appeal Courts of the 
various Provinces the right to review sentences “where an 
offender has been convicted of an indictable offence other than 
one punishable with death.” And this power of review is given 
notwithstanding that the penalties to be imposed arc no greater 
than those under the Liquor Act in force in this Province.

Offences under the Liquor Act, in my opinion, should be dealt 
with by the Courts on the same lines as indictable offences. The 
Legislature considers nearly all offences under the Act suf
ficiently dangerous to the State to require punishment similar 
to that which is provided for in the cases of indictable offences 
under the Criminal Code. Exceedingly heavy fines may be im
posed and in default terms of imprisonment ordered or the 
goods of the accused distrained as the case may be or liberty of 
the subject may be restrained in the first instance. The punish
ment imposed stamps the majority of offences under the Act as 
crimes, legislation by the Parliament of Canada being all that is 
lacking to make them such in law. The offence here charged 
being in the nature of a crime the Legislature has acted wisely 
although unintentionally in granting to a limited degree power
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to review the adjudication of the magistrate as to penalties win 
before the Court upon application of this nature. The penalti- 
provided by the Act are in the discretion of the Court bavin 
original jurisdiction within certain minimum and maximum 
limitations. It could not have been intended that such Court 
should impose the maximum penalty. If that were the case tlm 
Legislature would have fixed a definite penalty, the maximum 
There is a discretion to be exercised by the Court trying 11 
case in the first instance. In this case a penalty of $1,000, ti 
maximum, was imposed. From a careful survey of the whole 
of the evidence I can find nothing to justify this excessive fine. 
There was some evidence to the effect that the accused 
deavored to bribe the police officer who arrested him but I 
attach very little importance to that, as up to the date of in- 
hearing of this application no charge had been laid against him 
for that offence, which should have been done if the attempt- I 
bribery took place. This was not a circumstance which tin- 
magistrate should have taken into consideration in fixing tin- 
penalty. Tin* accused was not being punished for attempt it .r 
to bribe a police officer in the performance of his duty but for a 
violation of the Liquor Act.

The conviction will, therefore, be affirmed but the fine in
duced from $1,000 to $500 without costs to either party.

Conviction affirmed, but fine reduo>1.

CLARKE v. JAXHE DRILLING Co.
Alberta Supreme Court, Appellate Division, Beck, HynJman ami 

Clarke, JJ.A. September SO, 1022.
Ju dûment ($11 A—tiO)—Conclusion of trial Judge—Conflicting evi

dence—Evidence to support conclusion—Appeal.
Where evidence as to the ownership of goods is conflicting hut tin- 

trial Judge rightly holds it established beyond doubt that the plaintiff 
lmd hud a quantity of goods at the place in question of the dimeasi-ii* 
represented by him and that the same disappeared without bis 
knowledge or authority, ami where there is evidence from which tin- 
Judge might draw the conclusion that it was the defendant who r<- 
moved the goods, an Appellate Court will not disturb his finding mil- ■» 
it is shewn that he was clearly wrong.

Appeal by defendant from the judgment of Walsh, J.. in 
favour of the plaintiff for $731.50 in an action for damages for 
wrongful conversion of goods. Affirmed.

//. V. O. Savary, K.C., for appellant.
A. L. Smith, K.C., for respondent.
Hyndman, J.A.:—The action was for damages for the wrong 

fill conversion by the defendant company in that they convertcil 
to their own use certain pipe or casing belonging to the plaint iff 
and sold same to the Imperial Oil Co.

Roth parties owned easing of the same general description in 
the town of Okotiks, piled at different locations close to the
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railway tracks and the question is largely one of identification.
The evidence adduced was conflicting but the trial Judge held 

(and a perusal of the case convinces me rightly) that it was 
established beyond doubt that the plaintiff had had a quantity 
of easing there of the dimensions represented by him and that 
the same disappeared without his knowledge or authority.

If there was any evidence from which the trial Judge might 
draw the conclusion that it was the defendant who removed the 
goods in question then, unless it is shewn that he was clearly 
wrong, I think the authorities arc almost unanimously to the 
effect that such finding ought not to be disturbed.

The evidence of the plaintiff is that he had the easing men
tioned piled at a certain point in the railway yards. The witness 
Bateman testified that this same casing was shown to him by 
Clarke, out of which, at his request he removed some 61 \ inch 
casing not in question here. Clarke and Bateman positively 
identify this casing.

The latter witness swears that, subsequently to this, he saw 
the same pipe being removed by two men, Ilorsman and McNeill.

The last mentioned witnesses testified that whilst they did haul 
away piping it was not this but another pile. The description 
of the goods sold by Janse to the Imperial Oil Co. corresponds 
almost exactly to that which plaintiff says he had stored there.

It was established that the defendant company had a large 
quantity of similar material in this same vicinity from time to 
time, and I would gather that not the greatest care was exercised 
in keeping account of it and there was much room for mistakes 
or confusion.

No comments were made by the trial Judge as to the credi
bility of any of the witnesses and 1 think, therefore, it must be 
assumed that the evidence for the successful party must have 
appeared to him more satisfactory than that of the other side.

But granting the evidence of both sides to be equally balanced, 
it seems to me the probabilities are in favour of the plaintiff's 
contention.

I would dismiss the appeal with costs.
Clarke, J.A.:—I concur.
Beck, J.A. (dissenting) I take a different view of the facts 

and would allow the appeal with costs. Appeal dismissed.

HKX v. UVK8KI.
Saskatchewan Court of King’s Bench, Bigelow, J. October 12, 1922. 

Animals ($ ID—85)-—Smay Animals Act, R.S.S. 1980, ch. 124, sec. 
49 (d)—Application—Wrongful conviction under section 949 
Cr. Code, R.8.C. 1900, ch. 140—Application.

Section 49 (d) of the Stray Animals Act, K.S.8. 1920, eh. 124, applies 
only to (n) unorganised portions of the Province not included within 
:i herd district, and (b) to the herd district and to organised portions

K.B.



192 Dominion Law Reports. [69 D.L.R.

Sask.

K.D.

Rkx

v.

Blgf-luW. J.

of the Province in the evvnt of a pound fur any r va non not being 
cessible or uvailablc. A conviction under this s.-vtion is, therefore. I 
ami will lie (jiuisheil where the evidence shews that the district in ip 
tion was an organised district, being a rural municipality, ami that i 
municipality hail a by law restraining animals from running at lari.- 
and that a pound was accessible and available. Section IM'.t of 1 
(>. <'ode does not apply to an offence against h provincial statute.

Cask stated by two .Justices of the Peace under sec. 761 of ti 
Cr. Code, on a conviction under sec. 49 (t/) of the Stray Animals 
Act, R.S.S. 1920, cli. 124. Conviction quashed.

/\ //. (Iordan, for appellant. No one for respondent.
HltiKUtw, J.:—This is a case stated by two .Justices of tin* 

IVuee under sec. 761 of the Cr. Code R.S.C. 1906, cli. 146.
Appellant was eliarged under see. 49 (d) of the Stray Animals 

Act, R.S.N. 1920 eh. 124, with unlawfully rescuing cattle. Tin- 
evidence showed that he did not actually rescue the cattle, hut 
that he only incited or attempted to rescue. He was fourni 
guilty as charged.

If the only question here were whether the accused was wrong
fully convicted of the offense charged when he should have I... ..
convicted of an attempt, I would, under sec. 76."> of the Cr. Code, 
remit the matter to the Magistrates to amend the convict inn. 
But. in my opinion, the appellant could not be convicted of an 
attempt. Section 949 of the Cr. Code relied on by the Magis
trates only refers to indictable offences, and does not refer to an 
offence against a Provincial statute; and sec. 49 (d) of the Stray 
Animals Act only applies to («I unorganised portions of the 
Province not included within the herd district, (/>> tin- licnl 
district and to organised portions of the Province in the cvnit 
of a pound for any reason not being accessible or available, s 
sec. 40 of the said Act. Section 49 (d) is part of Part V of tl»«- 
Act, and the provisions of Part V only apply to (a) and h 
above quoted. The evidence was that the district in question 
is an organised district, being a rural municipality; that tin- 
municipality had a bylaw restraining animals from running at 
large; and that a pound was accessible and available. In my 
opinion, the conviction is bad, and is, therefore, quashed, with 
costs against the informant.

.Mr. (Jordon asked for an order allowing costs of the servi of 
the appointment, notwithstanding that the service was unde 
by a person other than the sheriff or Two appoint
ments were served. The charges for service arc $10,10 and 
$29.20 respectively. The first service should not be allowed. a> 
it was useless. The second service seems to me to have been very 
expensive. I allow the appellant the costs of the second si nice, 
hut no more than would be allowed to a sheriff for similar servie.1, 
the amount to be fixed by the Local Registrar on taxation.

Judgment accordimj
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AI.I.UX V. HAY.
Supreme Court of Canada, Idinfjton, Duff, Anglin, Brodeur and 

Mignault, JJ. May SI, 1990.
K.-toppel ($ III I—118)—Fraud on bank—Note given to bank manager 

to make appearance of assets—Insolvency of bank Action
BY BANK COMMISSIONER OF STATE OF WASHINGTON LIABILITY OF 
MAKER OF NOTE.

The defendant gave a promissory note to make an appearance of 
assets, so as to deceive the bank examiner in the St. .te of Wash
ington in connection witli the account of a certain company. In 
an action by the bank commissioner of the State of Washington on 
the insolvency of the bank to recover on the note, the Court held, 
affirming the judgment of the British Columbia Court of Appeal, 
that the case must be decided by the law of the State of Wash
ington and under that law the defendant was estopped from al
leging want of consideration for the note, although the manager 
of the bank with whom the transaction was made had agreed, at 
the time the note was given, that he should not be liable.

| Il a y v. Alien (1922), <17 D.L.R. 248, affirmed. |
Appeal by defendant from the judgment of the British Col

umbia Court of Appeal ( 1922), 67 D.L.R. 248, in an action by 
the hank commissioner of the State of Washington to recover on a 
promissory note. Affirmed.

Craig, K.C., for appellant.
If. L. McCarthy, K.C., for respondent.

linxGTox, J. (dissenting) Respondent sued iti his capacity of 
Bank Commissioner of the State of Washington upon a promis 
son note for $10,521, given hy the appellant to the Northern 
Bank & Trust Co. of which and by virtue of statutory enact
ments of said state the said respondent has become, by reason «of 
its insolvency, the administrator, and as such entitled, instead 
of said hank, to sue upon said promissory note.

There never was any consideration for said promissory note. 
It. therefore, never was a valid security. This is established by 
the evidence of appellant and a memorandum of agreement given 
hy the president of the hank contemporaneously with the giving 
of the said note.

It is sought and, so far successfully, before the trial Judge 
Macdonald, J., (1921), 29 B.C.R. 323, and in the Court of Ap
peal 11922), 67 D.L.R. 248, to overcome that difficulty by virtue 
of the law, it is said, estopping the appellant from setting up 
any sm-li defence under the circumstances in question which arc 
alleged to have constituted fraud on the part of the appellant.

To render such an estoppel in i>ais an effective answer to the 
defence of no valuable consideration, there must he shewn on the 
part of the party setting up such an estoppel, not only the exis-

13—G9 D.L.R.

8.C.
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Can. tenue of avtual misrepresentation or fraud, hut also that the par y
8.C. eontra<-ted with was ignorant thereof and was thereby indu 1 

to cliange his position on the faith of it.

Hay.
Such, as 1 understand the evidence of the expert giving the law 

of the State of Washington, is the law of that state on the ism,- 
thus raised herein, as it is our law on the subject.

Iilinginn, .1. The only doubt created as to such statement of the law was tin- 
hesitation of the witness as to the effect of the decision by the 
Supreme Court of that state in the ease of Moore, State Iinnh 
Examiner v. Kildalt (1920), 191 I’ac. Itep. 394, to which It- 
referred the trial Judge for his consideration.

I find, on reading it for myself therefore, that the Court 
found and, as I agree, correctly so, if 1 may he permitted to say 
so, that there was, in fact, valuable consideration for the not. in 
question therein. I am unable, therefore, to attach much import
ance to that case for what we are concerned with herein.

The estoppel, as pleaded in some of the pleas, sets up the 
misleading of the state examiner as something the respondent 
can rely upon. There seem to he several answers thereto.

It is the claim of the hank that is here in question. And there 
is no evidence that the hank was either misled or that ii w;i> 
induced in any way to change its position by reason of the alleged 
fraud.

The evidence in support of the claim of the respondent and, 
so far as the evidence before us goes, proves that lie, hv virtue of 
his taking over the administration of the assets, stands mi no 
higher ground than that of the hank itself.

And if the evidence of such officers as had the duty at varans 
times of examining the hank’s assets is to he considered at all. 
it falls very far short of maintaining any such pretension as set 
up. Indeed, on the contrary, it shews, for the most part, that 
the result would have been the same.

And, if the suggestion in respondent’s factum that Moore was 
only the examiner and not the Commissioner is worth consider
ing, we have no evidence of that officer who was then the superior 
of Moore.

In short, despite what counsel sets up that the burden of 
proof is on the appellant, I submit it clearly is upon him pleading 
any defence to prove it, and this has not been done, or prêt ended 
to have been done, by anything presented in this ease.

To render the contention, if possible, more absurd, this note 
was given before the statute law was changed, and it was in 
1917, to render it more drastic, and there is no pretence that it

1
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urns retroactive, so far as the evidence goes. The reference in 
same and in respondent’s factum to Remington’s Code are not 
very helpful as these 1 x>oks are not available.

Indeed we have cases cited to us from American authorities, 
in other jurisdictions than Washington State, which are of no 
more binding force on the Washington Courts than they would 
he on us.

We are asked to extend the law of estoppel in intis beyond 
anything sworn to he the law of Washington, and far beyond 
anything in our own law, in a way that we should not for a 
moment countenance.

The conduct of the appellant may have been the result of crass 
stupidity, or of deliberate fraud, but that is, I must respectfully 
submit, no reason for our departing from the principle of the 
law. which is to take the law of a foreign state from the sworn 
••valence of expert witnesses testifying thereto, and so far as that 
is not established thereby relying upon our own law.

To confuse the duty towards the party to the contract with that 
due to someone else is as yet no part of our law and is not proven 
to Ik- the law of Washington.

Tim case cited by counsel for respondent of Smith v. Kay 
1859), 7 ILL.Cas. 750, at p. 770. 11 K.K. 299, 90 L.J. (Cb.) 

45. is in no way applicable to what is in question herein. That 
was. indeed, the converse of this case. Indeed it suggests rather 
the thought that the fraud in question herein was one joined in 
by tin- hank, if not wholly the product of the hank, and hence 
suggests another remedy for the kind of fraud involved herein 
than can be afforded in such cases as this.

Tin joint effort of the hank and the appellant to deceive, may 
have laid a foundation for an action of deceit but that would 
not lu-lp here where only the neat question of the proper applica
tion of the doctrine of estoppel in pais is all that should con
cern us.

The appeal should be allowed with costs throughout.
Dm’, J. :—It is not disputed that the plaintiff must fail if 

the right of recovery depends upon the rules of the law of British 
Columbia. It is, therefore, incumbent upon him to prove the 
law of the State of Washington. This he must prove as matter 
of fact by the evidence of persons who are experts in that law. 
These experts may, however, refer to codes and precedents in 
support of their evidence and the passages and references cited 
hy them will be treated as part of their testimony; and it is 
settled law that if the evidence of such witnesses is conflicting or 
obscure the Court may go a step further and examine and

8.C.

Hav.
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construe the passages cited for itself in order to arrive a 
satisfactory conclusion. X el son v. Bridport (1845), 8 is iv. 
527, 50 E.R. 207, 10 Jur. 871-, liremer v. Freeman (1857 . In 
Moo. 1\C. 306, 14 E.R. 508; Di Sara v. Phillipps (1863), 10 ll.L, 
('as. 624, 11 E.R. 1168, 33 L.J. (Ch.) 129; Concha v. Mur,: n, 
(1889), 40 Ch. 1). 543, 60 L.T. 798; Rive v. (iunn (1884 4
O.B. 579.

In Bremer v. Freeman, supra. Lord Wcnsleydale’s judgi m 
delivered on behalf of the Privy Council included a most seaivi; 
ing examination of the French authorities hearing upon the | i: 
of French law in dispute. (See 14 E.R. at p. 526 et seep)

I think applying these principles the trial Judge. Macdonald 
J., was entitled to examine the authorities upon which he relied 
(29 B.C.R. 323). The decision in Moore, v. Kildall, supra, was 
based upon more than one ground and the substantive grounds 
upon which the Court proceeded in pronouncing the judgment 
was that the note sued upon, having been given for the express 
purpose of enabling the officials of the hank to present a false 
appearance of assets, the plaintiff was, representing as he did tli 
interests of the creditors, entitled to insist as against the d< lend 
ant that the instrument sued upon was an enforceable obligation. 
The Court cited with approval and relied on a passage quoted 
from a decision of the Supreme Court of Illinois in the cas. 
Golden v. Crrvenka (1917), 116 N.E. Rep. 273, at p. 281. That 
passage in full is in the following words;—

“Where notes or other securities have been executed lo a 
hank for the purpose of making an appearance of assets, so as t 
deceive the examiner and enable the bank to continue business, 
although the circumstances may have been such that the hank 
itself could not have collected tin* securities, it has been held that 
the receiver, representing the creditors, could maintain tin 
action and the makers were estopped, upon the insolvency nf the 
bank to allege want of consideration. Hurd v. Kelly (1879 .7" 
N.Y. 588, 34 Am. Rep. 567; Best v. Thiel (1879), 79 N Y IV 
Sickles v. Herald (1896), 149 N.Y. 332, 43 N.E. Rep. 852, affirm 
ing 36 N.Y. Supp. 488; State Bank of Pittsburg v. Kirk 1907,. 
216 Fa. 452, 65 Atl. 932; Peoples' Bank of California v. Stroud 
(1909), 223 Fa. 33 ; Dominion Trust Co. v. Ridall (1915), 249 Pa. 
122, 94 Atl. 464; Lyons v. Penney (1911), 230 Pa. 117, 79 Atl. 
250, 34 L.R.A. (N.S.) 105. In one such ease Lyons v. Burney, 
supra, the defence was set up by an affidavit which the Court held 
insufficient, saying:—“The substance of this affidavit of defence 
is that the appellant made and delivered his note to the hank in 
furtherance of a scheme to deceive the hank examiner, under a
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promise made to him by the bank that he would not be held 
liiiMf upon the obligation. He agreed that it should appear as
........ . the assets of the institution for the purpose of deceiving
those whose duty it was to examine them, and he now sets up the 
(li'fi nee that, as it was to serve no other purpose, it is to be 
regarded as a worthless piece of paper under this agreement 
with the bank .... So this appellant was a party to a scheme 
of tie- officers of the bank to enable them to make a deceptive and 
fraudulent shewing of assets, and as tin* fraud was perpetrated 
upon the creditors, now represented by the bank's receiver, lie 
ran maintain an action on the note for their benefit . . . Neither 
the law nor good conscience can sanction the contention of the 
defendant that he ought to be permitted to take advantage of 
the fraudulent agreement between him and the bank to which 
its creditors were not parties and for whom the receiver sues.”

One of the decisions mentioned in this passage, Lynns v. 
It'nmy, is referred to by the trial Judge, (29 B.C.K. 329), a 
decision of the Supreme Court of Pennsylvania, and that Court 
in that case cited and relied upon the following passage from the 
judgment of Ross, C.J., delivered in Pauly v. O’Brien (1895), (19 
Fed. Rep. 460 in the Circuit Court of California. In his judg
ment. Ross, C.J., says at pp. 461-2:—

“If, however, this was not really the ease, but that in truth, 
the transaction was a mere trick to make1 it appear to the govern
ment and to the creditors and stockholders of the bank that it 
had a valuable note when in fact it did not have one, the result 
must he the same, for, when parties employ legal instruments 
of an obligatory character for fraudulent and deceitful pur
poses, it is sound reason, as well as pure justice to leave him 
hound who has bound himself. It will never do for the Courts 
tu hold that the officers of a bank, by the connivance of a third 
party, can give to it the semblance of solidity and security, and, 
when its insolvency is disclosed, that the third party can escape 
tin* eon sequences of his fraudulent act. Undoubtedly, the tran
saction in question originated with the officers of the bank, but to 
it the defendant became a willing party. It would require more 
credulity than 1 possess to believe that the defendant, when his 
brother, who was the bookkeeper of the bank, came to him with 
the proposition of its vice-president, in its every suggestion and 
essence deceptive and fraudulent, did not know its true char
acter and purpose. So far as appears. Naylor was a total 
stranger to him. Why should he execute his note to take up the 
note of Naylor? What moved him to do it, except to enable the 
officers of the bank to supplant the overdue note of Naylor with 
a live note, which he now insists was without consideration and

Can.

S.C.
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purely voluntary, hut which enabled the hank officers to mah a 
deceptive, and, therefore, fraudulent, shewing of assets ? O ■ \ i 
ously nothing. There will he judgment for the plaintiff for the 
amount due upon the note sued upon, according to its terms, 
with costs.”

The law as laid down in this passage cited from the judgment 
of Ross, J.. delivered in 1895 (69 Fed. Rep. at pp. 461-462 .m«]
in that cited from the judgment of Dunn, J., speaking on h< all 
of the Supreme Court of Illinois, in 1917 (116 N.K. Rep. ;it p 
281) appears from the evidence given in this ease to he a law of 
the State of Washington.

Mr. Craig in a very able argument contended that the rai 
witnesses who spoke as to the law of the State of Washington 
deposed to the effect that the liability of the defendant. it 
existed at all, arose from the application of the general principle 
of estoppel in /mis; being conditioned, consequently, hv the \h 
tenee of the constituents of estoppel including a change of post 
tion on part of the party relying upon the estoppel brought aIont 
in consequence of the conduct of the other party. I think if Mr 
Craig’s minor premise is sound, namely, that the rule invoked 
by the plaintiff docs rest upon a strict application of the do. irin 
of estoppel as recognised in the law of the State of Washin 
as well as in the English law his conclusions, necessarily, folk.w. 
Hut, in truth, this premise is much more doubtful ; the cause o: 
action and the only cause of action vested in the plaintiff U tin- 
bank’s cause of action, to that lie succeeds by force of the statute 
and if the principles of the common law were to be applied, it 
is quite plain that nothing done by the defendant with the .-on 
eurrenee of the bank could, consistently with such principle-, 
preclude the defendant from resisting the bank’s claim.

The rule expounded in the authorities already referred to is a 
rule resting on broader and deeper principles. The statutory 
custodian of the property of the insolvent corporation while he 
succeeds to the assets of the corporation does so, primarily, in 
the interest of the creditors and (although in the first instance 
his right to the assets is not the right of the creditors but th right 
of the corporation in liquidation), the legal relations of the 
corporation undergo some alteration by reason of the change of 
status involved in its statutory dissolution and the rub above 
mentioned has been established as a rule of policy, a rule re
quired in such circumstances by justice and convenience. A 
person who has participated in an attempt on the part of official* 
of the corporation to present a false appearance of prosperity, 
and for that purpose has been content to represent himself as a 
debtor of the company, is not permitted to deny the existence in 
law of this liability ; but this rule is a substantive rule of law, it
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is not a mere rule of evidence. It is analogous to the rule by Can.
which a person improperly placed on the list of shareholders of a s (,
joint stock company and entitled, therefore, to have his name 
removed must act promptly. If he fail to act promptly he will Ai.i.i x 
he denied relief and in winding up proceedings will he compelled ,,,’v
to pay for the shares; because it is conclusively presumed against — -
him that the presence of his name has added to the credit of the AnehM»J- 
company.

The appeal should he dismissed with costs.
Axgi.in, J. :—If the plaintiff, in order to succeed, were obliged 

to establish the facts necessary to make a case of estoppel against 
the defendant, including proof of prejudice ascribable to the 
defendant’s conduct, 1 should be of the opinion that such a case 
was not made out. Rut the evidence in the record establishes to 
my satisfaction that it is a rule of substantive law in the State 
of Washington that “one giving a note as ‘live paper’ to make 
an appearance of assets so as to deceive the bank examiner is 
estopped, on the insolvency of the bank, to allege want of con
sideration.” Moore v. Kildall, 191 Pac. Rep. 394 ; Barto v. A i.c 
1,1896), 46 Pac. ltep. 1033; Skagit State Bank v. Moody (PM.");, 
i:>0 Pac. Rep. 425. That is undoubtedly what the defendant did 
in the present case.

Other cases cited at Bar and in the judgment delivered in the 
Court of Appeal (67 R.L.R. 248), indicate that a similar rule 
obtains in other American jurisdictions. Lyons v. Benin y 79 Atl.
Hep. 250; Pauly v. (VBritn 69 Fed. Rep. 460; (1 olden v. Pee 
a nka 116 N.E. Rep. 273, at p. 281.

The judgment holding the defendant liable was in my opinion 
right and should be upheld.

Brodeur, J. :—The action is on a promissory note and is insti
tuted by the bank commissioner of the State of Washington. In 
1914, the defendant Allen, who was then living in the 1'nited 
suites, gave an accommodation note to the Northern Rank &.
Trust Co. for the purpose of making an appearance of assets so as 
to deceive the bank examiner. The Northern Rank & Trust Co., 
in spite of these misrepresentations as to its assets, had, a few 
years later, to be put into the hands of the bank commissioner 
of the State who, according to the laws of the State of Washing
ton, proceeded to the liquidation of the affairs of the bank. He 
found among the assets Allen’s promissory note ; and as Allen is 
now living in Rritish Columbia he is sued before tin* Courts of 
this Province by the bank examiner for the payment of this 
note. His defence is that there was a total failure of considera
tion. The case has to be decided by the laws of the State of 
Washington where the note was signed and the liability was 
incurred.
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There is no doubt that no consideration was given. Hut it 
contended by the bank commissioner Huy that, according to 1 
laws of the State of Washington a note given in similar circa : 
stances can lie sued upon by the official liquidator of the com
missioner.

This note was evidently given for a fraudulent purpose \ 
for the purpose of shewing in the bank returns assets which did 
not in reality exist and also for the purpose of inducing the 
public to deposit their moneys in the bank. Very severe laws 
have been passed in that State in order to put an end to su li 
fraudulent transactions; and the jurisprudence is to the eff« i 
that the bank commissioner could sue on these notes though 
they were originally given without consideration.

In the case of Golden v. Cervanka, 116 N.E. Hep. 273, at p. 
281, the Supreme Court of Illinois, where similar legislation 
exists, decided that: “Where notes or other securities have be.-u 
executed to a bank for the purpose of making an appearance of 
assets so as to deceive the examiner and enable the bank to con
tinue business although the circumstances may have been simli 
that the bank itself could not have collected the securities, it lias 
been held that the receiver representing the creditors could 
maintain the action and the makers were estopped upon the 
insolvency of the bank to allege want of consideration.”

In two cases of Lyons v. Benin y 79 Atl. Rep. 250, and Paiihj 
v. O'Brien, 69 Fed. Rep. 460, the principle of law which has 
been enunciated is that the giving of such notes is a fraud upon 
the creditors of the bank.

A decision of the Appellate Division of the Supreme Court of 
Washington in 1920 is to the same effect. It was held in the 
case of Moore v. Kildatl, 191 Vac. Rep. 394, that “one giving a 
note as live paper” to make an appearance of assets so as to 
deceive the bank examiners is estopped on the insolvency of the 
bank to allege want of consideration.

It is contended by the defendant that the prejudice which is 
essential to constitute a case of estoppel has not been proved in 
this case.

We have, in this case, facts which are absolutely similar to 
those that were in issue in the Moore v. Kildnll case and there 
is no doubt, according to my opinion, that if Allen was still living 
in the State of Washington and had been sued there he would 
have been condemned to pay the note. We have then hen to 
apply the same principles of law and to render the same derision 
as should have been rendered there, and even if our general 
notions as to the application of the rule of estoppel are violated 
in some respects, we have to disregard these notions and apply 

the law as it is enunciated in the Washington decisions.
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1 consider that the appellant lias been legally condemned lo 
pay his note and his appeal should he dismissed with costs.

MIonavlt, J.:—There is no difficulty here as i<i facts. The 
defendant appellant, without consideration, signed at the request 
uf one Phillipps, then president of the Northern Hank A: Trust 
Co. of Seattle, Stale of Washington, a note for $10,000 in favour 
of the said hank, and a year later, at the request of one Collier, 
who had replaced Phillipps as president of the hank lie signed 
a renewal note for a like amount, receiving from Phillipps and, 
subsequently, from Collier a written acknowledgement that there 
was to he no liability under the note and its renewal. This note 
was given to the Hank to create a false appearance of assets and 
so deceive the State hank examiner and prevent the closing up 
of the hank.

The law to he applied is that of the State of Washington, 
proved by expert witnesses. The respondent, the hank com
missioner of that State, is entitled to sin* on this note. lie 
represents the hank and its creditors. The vital question is 
whether in a suit by the hank commissioner, acting on behalf of 
the creditors of the insolvent hank as well as of the hank itself, 
the appellant is estopped from setting up the collateral agree
ment with the hank that lie should not he liable on this note.

Can.

8.0.
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Mlgnauli, J.

I think, according to the evidence made of the law of estoppel 
in force in the State of Washington, and under the decisions cited 
by the trial Judge, (211 H.C.If. 2211', who was referred to them 
by the expert witness called by the appellant for a statement of 
the law governing estoppel in the State of Washington, that 
tlie appellant is estopped from raising the defence of non-liability 
or want of consideration against the respondent.

My only doubt, at the hearing, was whether prejudice to the 
creditors, necessary for estoppel, had been shewn. Hut I think, 
on consideration that prejudice must he assumed, for to allow 
an insolvent bank to continue in business by a shew of fictitious 
assets is certainly prejudicial to all who deal with the hank 
and acquire rights against it. It may well he that had the 
appellant not given his note, the hank might have been allowed 
by the hank examiner to remain open for a further period, hut 
that is merely a surmise, and too much reliance must not he 
placed on the statement of Moore, one of the bank examiners, 
that he thinks he would not have done more than he did had the 
appellant’s note not been exhibited to him. But the intention, 
to which the appellant weakly allowed himself to become a party, 
was unquestionably to deceive the State hank examiner, and, 
under these circumstances, the decisions which, in the State of 
Washington, are accepted as the law and which apply to such
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a case the doctrine of estoppel, are consonant with the in 
principles of justice and fair dealing, and 1 think they ful! 
support the judgment appealed from.

The appeal should be dismissed with costs.
Appeal dismissed.

Itv Cal'Ml*.
Ontario Supreme Court in bankruptcy, Ordc, J. October ZJ, tU!l. 

Bankkvi'tvy (§IV— 40)—Interim receiver—Assignment—Petition i
RECEIVING ORDER—MEETING OF CREDITORS—EXPENSES OF IN TEH I M
receiver—Insufficient assets- Bankruptcy Act—Sec. 5.

The expenses of an interim receiver who has been supersed i 
by an assignee, owing to a voluntary assignment, shall have pri- 
ity over all other expenses in the administration.

| Itc Auto Experts Ltd. (1921), 59 D.L.K. 294, referred to. S 
Annotations 53 D.L.K. 135, 59 D.L.K. l.J

Application by Richard Tew, an authorised trustee under 
the Bankruptcy Act, for an order directing another authoris'd 
trustee, to pay the applicant’s costs and other expenses in con
nection with his appointment as interim receiver of the pm 
pert y of Craig J. (Jump, an insolvent debtor, under sec. f> of the 
Act.

A. L. Fleming, for Richard Tew.
G. N. Shavtr, for N. L. Martin.

Ori>e, J.:—This is a case which, like that of lie Auto Kjrp>it> 
(1921), r»9 D.L.R. 294. 49 O.L.R. 2Ô0, shews how important it i> 
for authorised trustees to obtain an indemnity from the creditors 
under sees. 1Ô (">) and 27 (b) of the Bankruptcy Act, in all 
cases where there is any doubt as to the value of the estate, 
before proceeding with its administration.

Tii the present ease, one of the creditors of Craig *1. (Jump, 
who was carrying on the business of the Arlington Hotel, filed a 
petition in bankruptcy; and. pending the hearing of the applica
tion, Richard Tew, an authorised trustee, was appointed interim 
receiver of the property, under see. 5.

Before the hearing of the petition, the insolvent made n 
voluntary assignment under the Act to N. L. Martin, an author
ised trustee. At a meeting of the creditors, a resolution wih 
passed in favour of the winding-up of the estate under the 
voluntary assignment, rather than by way of a receiving order, 
and Martin was confirmed as trustee.

Acting under the authority given by sub-sec. 6 of sec. 4. 1 
dismissed the petition for a receiving order, and allowed the
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winding-up to proceed under the voluntary assignment, and 1 0nt- 
also ordered that out of the assets of the estate which should S(. 
come to the hands of the authorised trustee, N. L. Martin, he 
should pay to the petitioner its costs of the petition and of per- Rk 
lain orders which had already been made, arid of the appeal G> Ml>’ 
therefrom, and also that the fees of the interim receiver should onie, j. 
he paid by Martin as trustee, out of the assets of the estate, ns 
fees and expenses of the administration, in priority to debts.

The order was silent as to any priority in the payment of 
the interim receiver’s fees and costs, but this was wholly due to 
the fact that it was not in the contemplation of an}' one at that 
time that the assets might prove insufficient fur the payment 
uf all the fees and expenses.

Under the direction of the inspectors of the estate. Martin, 
as trustee, carried on the business of the hotel for some time.
Owing to the claim of the landlord, the continuation of the busi
ness ultimately resulted in the failure to realise sufficient out of 
the assets to pay all the costs and expenses of administration.

Tew now applies for an order directing Martin to pay his 
costs and other expenses. Martin resists this, on the ground that 
he is already out of pocket, and should not be called upon to 
pay anything more, and his counsel reins upon Ex p. Browne 
(1881),'29 W.R. 921.

In that case it was held that the receiver who had been ap
pointed to take possession of th6 debtor’s property, but who had 
afterwards handl'd over the property to the trustee in the bank
ruptcy, had no lien for his costs and expenses. The application 
was based upon the contention that the trustee had mismanaged 
tin estate, and the Court held that no one could attack the trus
tee upon any such ground except the creditors.

It was suggested here that Martin had mismanaged the es
tate; but, without having examined the case above mentioned, 1 
refused to listen to any such argument from counsel on behalf 
uf the interim receiver, for the very same reason as that laid 
down in the case of Ex p. Bromic.

I cannot, however, look upon the case of Ex p. Bromu as 
having any other application to the circumstances of the present 
case. Here Tew, as interim receiver, takes over the properly and 
incurs expense, all in good faith. Through no fault of his own. 
hut merely because of the wishes of the creditors, the adminis
tration is handed over to Martin. Had it been contemplated at 
that time that there was any possibility of a deficiency of assets.
1 should certainly have made it a condition of my order that 
Tew's fees and expenses should have priority over all other ex
pends in the administration. Tew had it in his power, had
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lie continued the administration, to protect himself by getting m 
indemnity from the creditors. Martin had it in his power 1 
protect himself by doing so, and he knew that some expense- 
had already been incurred. It would be a deplorable thing ji 
under such circumstances, a trustee should be permitted to con 
sider that the costs already incurred by his predecessor in tli 
trust should be paid last.

Unless it could have been shewn that the gross amount real 
ised out of the assets was insufficient to pay Tew, then 1 am • 
the opinion that Tew’s f -es and expenses constitute in effect : 
first charge upon the assets, in priority to other fees and expen-r> 
in the administration thereof.

1 must accordingly order that Martin shall forthwith pay t! 
fees, costs, and expenses to which Tew and the petitioning cm I 
tor arc entitled under the terms of my order of the 18th Fchru 
ary last. So far as the costs of this application are concernai I. 
T think justice will be served by making no order as to them.

KKX v. BOLTON.
Saskatchewan Court of Appeal, Ilaultain, C.J.S., Lam ont, McKay and 

Turgt un, JJ.A. May 29, 1922.
Aitkai. (SIC—25)—From nvmmaky conviction—Akhiiavit or mkiuts i:i 

l ilt' " VXIIKU Ti MCKKANd: Act. K.S.S. 1920, cii. 194. sac. 74. 
The affidavit of merits required from the defendant as a con

dition of the right of appeal under the Temperance Act, R.S.s 
1920. eh. 194, sec. 74. upon a charge of unlawfully selling liquor 
is sufficient if it negatives the commission of the offence whet In r 
by the defendant himself or by his agent, servant, or employee, or 
any other person with his knowledge or consent.

Case stated by MacDonald. #1., for the opinion of the Court : 
“The above named Ernest Bolton had been convicted by a 

Justice of the Peace for unlawfully selling liquor contrary to 
the provisions of the Saskatchewan Temperance Act. He ap
pealed, and the appeal came on for hearing before me at the 
sittings of the Court begun at Melville on March 21st last. 

Attached hereto is a copy of the affidavit of merits produce.I. 
Counsel for the Director of Prosecutions objected that the 

same did not satisfy the requirements of section 74 of the Sas
katchewan Temperance Act, in that it did not negative the com
mission of the offence by the agent, servant or employee of the 
accused, or by any other person with his knowledge or consent 

Following a number of unreported decisions on the point. 1 
sustained the objection and dismissed the appeal.

The question reserved for the opinion of the Court of Appeal 
is:—
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Does the affidavit satisfy the requirements of said section?”
The section of the Act in question (R.S.S. 1020, ch. 194) is in 

the following terms:—
“74. No appeal shall lie from a conviction for any violation 

or contravention of any of the provisions of this Act unless the 
party appealing shall, within the time limited for giving notice 
of such appeal, deposit with the justice who tried the cause, an 
affidavit that he did not by himself or by his agent, servant or 
employee or any other person with his knowledge or consent 
commit the offence charged in the information; and such affi
davit shall negative the charge in the terms used in the convic
tion; am1 shall further negative the commission of the offence 
bv the agent, servant or employee of the accused or any other 
person with his knowledge or consent; which affidavit shall be 
transmitted with the conviction to the court to which the appeal 
is given.”

T. A. Li/nd, for appellant.
W. D. Graham, for Director of Prosecutions.
Haultain, C.J.S. The affidavit deposited by the appellant 

contains the following paragraphs:—
”2. That I did not by myself, or my agent, servant or em

ployee or by any other person with my knowledge or consent, 
on or about the 17th day of December, A.l>. 1921, unlawfully 
sell liquor contrary to the provisions of the Saskatchewan Tem
perance Act.

3. That I did not by myself, or my agent, servant or employee, 
nr by any other person with my knowledge or consent, commit 
the offence charged in the information herein.

4. That I did not by myself, or my agent, servant or employee, 
or by any other person with my knowledge or consent, commit 
the offence of which I was on the 10th day of January, A.D. 
1922. convicted by T. (4. Morrison, a Justice under the Sas
katchewan Temperance Act, namely, that I did on or about the 
17th day of December, A.D. 1921, unlawfully sell liquor con
trary to the provisions of the Saskatchewan Temperance Act; 
and l did not, either by myself or my agent, servant or em
ployee, or by any other person with my knowledge or consent, 
in any way commit the offence of which I have been convicted.”

Paragraphs 2 and 3 of the affidavit clearly comply with the 
provisions of the section relating to “the offence charged in the 
information.”

The next requirement is that the affidavit “shall negative the
vliifv-c in the terms used in the conviction,” that is, shall nega-
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live the charge so far as the appellant himself is concerned. Tin- 
is expressly done in para. 4 of the affidavit.

The section further requires that the affidavit shall “furtht 
negative the commission of the offence by the agent, servant m 

Boi.ton. employee of the accused or any other person with his knowledg 
or consent.” The words “the offence must refer to the of fern 

u ' ' as described in the conviction, and the appellant having negn
lived the charge in the terms used in the conviction, or in otliv 
words, having negatived the commission by himself of the of 
fence as described in the conviction, must further negative tl 
commission of that offence by his agent, servant or employe- 
or by any other person with his knowledge or consent.

Both these things the appellant has done in para. 4 of tl 
affidavit.

The affidavit, in my opinion, satisfies all the requirements • 
the Act, and the question submitted should be answered in the 
affirmative.

La mont, J.A. : - I concur in the conclusion of the Chief Jus 
tice. The objection to the affidavit is, that the accused has not 
negatived the commission of the offence by his agent, servam 
or employee. The offence charged was that the accused him 
self had unlawfully sold liquor. Of this offence he was con 
victcd. To be entitled to appeal, the Act requires the accused 
to deposit an affidavit stating that he did not by himself, hi' 
agent, etc., commit the offence charged in the information. II- 
must also negative the charge in the terms used in the con 
viction. The section then goes on to say:—

“And shall further negative the commission of the offence 
by the agent, servant or employee of the accused or any other 
person with his knowledge or consent.”

Counsel for the prosecution contended that to comply with 
this requirement of the Act the accused in his affidavit must 
state that his agent, servant, or employee did not commit tin- 
offence. The question is, what agent is here referred to and 
what offence has to be negatived ? If the accused should he 
a large employer, and has, say, 50 employees under him, is lie 
required to swear that not one of these 50 employees has com
mitted the offence Î The statute to my mind does not seem 
to contemplate that, because it says, “the agent, servant or em
ployee.” It does not say “all” the agents, servants or em
ployees, and the fact that the statute says “the agent, etc. " 
seems to me to indicate that it applies to a case where the con 
viction is that the accused by his agent (naming him) unlaw-
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fully sold liquor. Then again, what is the offence that is re- Sask.
f rrt-d to? Is it merely the unlawful sale of liquor, or is it CA
the unlawful sale by the accused? In my opinion it is clearly 
the last. The offence referred to as applicable to this case 10 x 
in the particular sale for which the accused is convicted, and Boi.mv 
what he must negative is that his agent, servant or employee 
made that unlawful sale. Where the offence charged is that 
the accused himself made an unlawful sale, and he swears that 
he did not by his agent, servant or employee commit the offence 
charged, he has, in my opinion, complied with the requirement 
nf the statute. In my opinion the affidavit was sufficient.

McKay, J.A. (dissenting) MacDonald, .1. states the fol 
lowing case for the opinion of this Court:—[See ante p. 204].

The section of the Act referred to is as follows:—[See ante 
p. 205].

It is to be noted that this section requires that the affidavit 
shall contain a denial of the commission of the offence charged 
in the information, and of the charge in the terms used in the 
conviction, by the appellant himself or by his agent etc.

T will repeat these clauses of the section:—
1. “That he” (the appellant) “did not by himself or by his 

agent, servant or employee or any other person with his knowl
edge or consent, commit the offence charged in the informa 
lion;” 2. “and such affidavit shall negative the charge in the 
terms used in the conviction;”

In negativing the commission of the above offences (that is, 
the offence charged in the information, and the one for which 
appellant is convicted) by the appellant, that would, in my 
opinion include negativing the commission thereof by the agent, 
etc., yet the section goes on to say.—3. “and shall further 
negative the commission of the offence by the agent, servant 
or employee of the accused or any other person with his knowl
edge or consent;”

Apparently, from the wording of the section, what the Legis 
lature had in mind was, that the affidavit should expressly deny 
that the appellant committed the offence in any of the ways 
above set out, and, in addition thereto, it should expressly deny 
that the agent, etc., committed the offence of which the appellant 
was convicted, and not leave the denial of the commission of 
the offence by the agent, etc., to the denial included in the 
paragraphs of the affidavit containing the denial of the com
mission by the appellant. The Legislature required that, in 
addition to that denial, there should be a more formal or direct



208 Dominion' Law Reports. [69 D.L.R
Ont.

S.C.

denial that the agent, etc., did not commit the offence.
Tin* material paragraphs of the affidavit of the appella- 

are as follows | See judgment of Haultain, C.J.8. ante p. 20*» 
None of these paragraphs formally or directly negative tl 

commission of the offence charged in the conviction, by tl. 
agent of the appellant. They all assert that “I,” the appellan 
“did not by myself or my agent, etc.”

in my opinion, in addition to that form or negativing the 
commission of the offence by the agent, etc., the Act requires 
that the affidavit should formally and directly say “my agem. 
etc., did not commit the offence,” or “no agent of mine. et- 
committed the offence.”

It is to be noted that the affidavit required by sec. 76. in 
cases of certiorari proceedings where only the offence for which 
the appellant is convicted is to be negatived, after denying the 
commission of the offence by the appellant by himself or by 
his agent, etc., is further required to negative the comm is > 
of the offence by the agent, etc.

I would answer the question submitted in the negative.
Ti rgeon, J.A. concurred with the Chief Justice.

Answer in the affirmative.

BANK OF MONTREAL v. M1E8TON.
Ontario Supreme Court, Mouat, J. February 7, 1998.

Ranks ($ VIII—160)—Bank Act 1913 (Can.) ch. 9, sec. 88—Cons k 
tion—Lease or chattels to secure overdue debt—Vaudit n
AGAINST OTHER CREDITORS.

A lease by » flax manufacturing company, of all the goo-Is :n 
chattels upon the premises where the flax business is carrio-l on. ma i • 
a bank to secure advances alrea-ly made in connection with the ilax 
manufacturing business, and upon the security of which the bank . I 
vances further moneys for operating expenses, is beyond the pow- • 
given by the Bank Act, 1913 (Can.) ch. 9, sec. 88, and is invalid as 
against other creditors.

[See Annotation 46 D.L.R. 311.]

An interpleader issue, tried by Mowat, J., without a jury.
R. S. Robertson, K.C., for the plaintiffs.
A. E. Parkinson, for the defendant.
Mow at, J. :—The property in dispute consists of two Ch v 

land tractors seized by the Sheriff of Perth under a writ of fi< ri 
facias issued by the defendant as execution creditor, against A. 
L. McCredie and A. L. McCredie, Ltd.

The Hank of Montreal claim ownership, at the time of the 
seizure, under a “lease,” in writing, and under seal, of the 
tractors from A. L. McCredie and Dominion Flax, Limited ; and
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the novel and interesting point is thus presented as to whether 
a hank, under such a form of transfer, van acquire a security 
and a preferenee as against other creditors.

Ordinarily, a hank is confined to the powers given by the Bank 
Act as regards its powers to obtain security for its loans and 
advances, and up to the present time no case has arisen where a 
lease of personal property has been invoked as a security.

The Bank Act 191.1 (Can.) eh. 9, under the power “Banking 
and Commerce/* made invasions upon the rights of the Prov
inces under the power “Property and Civil Rights/' and con
tentions regarding these two powers have been settled by a 
series of eases in which the respective rights of Dominion and 
Provinces have been sharply contested, and the Bank Act must 
lie viewed in the light of these contests and judicial interpreta
tions. An element which cannot well lie igtiored also is the fact 
that the Bank Act has lieen subject to periodic revision to adapt 
it to the commercial requirements of the Dominion as they have 
developed. It is a matter of common knowledge that, as a new 
Bank Act is introduced decennially, it has been referred to a 
special parliamentary committee where the hanks, represented 
hy powerful and influential representatives and hv forceful 
counsel, contest sharply with those who constitute themselves 
representatives of the “people” as to whether further privileges 
and methods of security shall lie granted. The last result of 
such a contest is found in the Bank Act, 1913 (Can.) eh. 9, 
which does not extend, in any material way, the powers of taking 
security formerly possessed, namely, hy warehouse receipt or hill 
of hiding, or the acquirement of the product of agriculture, and 
other natural resources, and of manufactured goods, wares and 
merchandise, under see. 88 and its schedule “C,” together with 
a taking of a mortgage1 as further security for past advances or 
indebtedness.

The rights of a hank have been closely scrutinised hy the 
Courts, so that its transactions may he kept strictly within the 
Act. and I know of no instance where it has been attempted to 
obtain further security than the Act allows hy means of loans 
on personal property of a debtor.

In Ontario Hank v. McAllister (1910), 43 Can. S.C.R. 338, hy 
a narrow judicial majority, it was decided that a hank could take 
over a lease of real property as part of a going concern out of 
which it was making legitimate efforts to satisfy its loan; hut 
that was a matter of implication and liberal judie.al interpreta
tion of the Act, and differs vastly from the lease in question here, 
which definitely expresses itself to he made hy way of security. 
See also Hall and Whieldon V. Royal Hank of Canada (1915), 2fi 

14—69 ii.i-.R.

Ont.

8.C.

Bank ok 
Montbkai.

v.
Hues tom.



210 Dominion Law Reports. [69 D.L.Ix

Ont
8.C.

1ÎANK or
Montreal

Hvkhton.

D.L.R. 385, 52 Can. 8.C.R. 254.
The lease recites; (a) that the Lank has already advanc< 1 

large sums to the lessors in connection with their flax manufa 
luring business, and has acquired security therefor (i.e., undvr 
the Rank Act, see. 88) ; (1») that to complete the manufacture • f 
the goods the expenditure of further sums of money is required; 
(c) that the bank is willing to advance such further moneys only 
if the lessors will grant it a lease of their “horses, wagons, hnr 
ness, automobiles, trucks, tools, implements, machinery, otli r 
than fixed tractors, and generally all the goods and chattels upon 
the premises where the flax business is carried on.”

The lease has, therefore, been executed on the terms specified 
as from its date, January 18, 1921, “until final completion • >!' 
the manufacture and shipment of the goods.”

This lease, the local bank manager says, was taken for the 
purposes of security and to enable the bank to operate the busi
ness; but. the inference to be taken from the evidence is that 
the bank did not actually operate the flax business, but left the 
leased articles with the company for that purpose, and the lease 
was taken by way of security only; and, after it had obtained 
this supposed security, the bank advanced further moneys for 
operating expenses, thereby increasing its advances from $87,44!) 
to $93,408.

The bank might have taken a chattel mortgage upon the goods 
enumerated in the lease as further security for its overdue debt, 
and being thus further secured might have then made advances 
for further operating expenses; but either the flax company did 
not care to give such a chattel mortgage or the bank did not cure 
to take such, and perhaps for both reasons no such security was 
given. A bill of sale might have been taken, and the require
ments of the Rills of Sale and Chattel Mortgage Act R.S.O. 
1914, eh. 135, been complied with, so that the transfer would have 
been notice to other creditors. Rut, by adopting the device of 
taking a lease, the main reason for requiring notice to the 
public by filing a document with the County Court Clerk is 
defeated. The flax company, with a secret lease of all its per
sonal property to one creditor, the bank, would be enabled to 
obtain credit from others to whom a search for encumbrances in 
the proper office would have been of no avail.

The words chosen to be the operative words in the least- are 
“demise and lease,” which words apply to a lease of real estate. 
There can, properly, be no such lease made of personal property, 
because personal property has not the qualities of tenure, such 
as reversion or remainder, and the lessees of personal property 
acquire the whole of the property without limitation or equity
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of redemption remaining in the lessor. Such a lease is more in 
the nature of a pledge which can be retransferred when the debt
is paid.

It was argued that the lease, in any event, was void for uncer
tainty us to term; Marshall v. Her ridge (1881), 19 Ch. I). 233; 
Mitchell v. Mortgage Co. of Canada (1919 ). 48 D.L.R. 420, 59 
Can. S.C.R. 90; but it is not necessary to decide that point, if, as 
I find, the lease is invalid as exceeding the limits of tin* Bank 
Act.

It is to he observed, in addition, that the Bank Act confines the 
hank to dealing in "gold and silver coin and bullion, and to dis
counting and lending money upon the security of bills of ex
change and other negotiable securities, and engaging in and 
carrying on such business generally as appertains to the business 
of hanking; and prohibits the bank from dealing in, buying or 
selling or bartering goods, wares and merchandise, or engaging 
in any trade or business. If the bank itself were using the leased 
goods to conduct a flax business, it would be a breach of the 
Bank Act, and would thus void the security. A bank manager 
may harrow the feelings of his customer and plough into his 
financial statements, but for neither of these operations is a trac
tor necessary.

It is also to be observed that a bank, under sec. 141, is under a 
heavy penalty should it acquire a security except for discount 
made contemporaneously or under written promise to provide 
such, and this is an additional reason why the bank should be held 
strictly to its powers under the Act.

The claim of the bank, therefore, to be the owner of the trac
tors at the time of seizure by the execution creditor fails, and 
the issue is decided in favour of the execution creditor, the de
fendant, who will have his costs of the interpleader application 
and of the issue.

Judgment according!g.

Itv MOOSE JAW ELECTION.
Saskatchewan Court of King's Bench, Embury and Mackenzie, .1,1.

October 6, 1023.
Elections ($ IV—92)—Dominion Controverted Election Act—Power 

of Court to adjourn hearino of petition.
Hy sec. 11 of 1915 (Can.), ch. 13, amending nub-see. 4 of sec. 38 of 

the Dominion Controverted Elections Act, R.8.C. 190(1, ch. 7, tin* Court 
is given power to adjourn the trial of an election petition, on the day 
fixed for trial and after the petition has been called for trial and 
certain preliminary objections heard, but before any evidence has been 
heard.

Elections ($ Il D—75)—Corrupt practices—Dominion Elections Act 
192U (Can.), ch. 46—False returns and declarations—Omis-
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SION or ACCOUNTS—ELECTION VOID—PENALTIES AND DISgUAI.il a

Failure on the part of a ramlnlate for election to the D0111 .n 
Parliament, or his agent, to indu.le accounts properly classe. 1 as 
tion expenses in the return required by see. 79 (1) (a) of the Donn >.n 
Elections Act, • 1920 (Can.), eh. 40. and in knowingly making ! 
returns of election expenses and in making false declarations verify ng 
such false returns, are corrupt practices within the meaning ot - 
79 (9) and void the election and make the parties in fault lialdt to 
the penalties and disqualifications provided by the Act.

Petition of qualified electors to avoid the election of the m- ai
lier returned as mem lier for the Dominion Parliament for the 
electoral District of Moose Jaw. Election declared to he void.

//. E. Sampson, K.C., IV. M. Hose, and J. W. Corman, for 
petitioners.

(\ E. Gregory, K.(\, and A\ E. Craig, for respondent.
Emmery and Mackenzie, JJ. Upon the petition of lludi 

Yake, of 881 Seventh Avenue, N.W., in the eitv of Moose .law, 
in the Province of Saskatchewan, farmer; Alexander Zess, of >VJ 
Fifth Avenue, N.W., in the city of Moose Jaw aforesaid, farmer: 
James Richard Harvey, of 1190 Wolfe Avenue, in the city of 
Moose Jaw aforesaid, dairyman ; and Warren McBride, of 1104 
First Avenue, N.E., in the city of Moose Jaw aforesaid, randier, 
to avoid the election of one Robert Milton Johnson, returned ns 
a member to serve in the House of Commons for the electoral 
district of Moose Jaw,—we, John F. L. Embury and Phillip 
Edward Mackenzie, two of the Justices of Ilis Majesty’s Court of 
King’s Bench for the Province of Saskatchewan duly appointed 
to try such petition, after sitting for the trial of the said petition 
on the 5th, 25th and 26th days of September, 1922, and after 
hearing the evidence adduced by the petitioners and the respond
ent respectively, and the argument of their counsel, and having 
with their consent postponed until this day our determination, 
make the following findings and determination:

On the 25th day of September, before any evidence was taken, 
counsel for the respondent objected that we were without juris
diction to proceed further, on the ground that we had no power 
to adjourn the trial as we did from the 5th and 22nd of ScpMn- 
her to a later date. Power to adjourn the trial from time to lime 
is given by sec. 11 of 1915 (Can.) eh. 13, amending sub-sec. 4 of 
the Dominion Controverted Elections Act R.S.C. 1906. eli. 7; 
and counsel’s argument was that such power must be excr- is. d 
at the trial itself, but that we had undertaken to exercise it 
before trial, because we had directed such adjournments after 
he had made his preliminary objections but before we had I card 
any evidence, which lie contended was essential to trial. It is to 
he noted that counsel’s preliminary objections were made I "fore
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us on the day fixed for trial, namely September f>, and after the 
petition herein had been called for trial. We do not think it was 
the intention of Parliament to give any such narrow interpreta
tion to the word “trial” as that put forward as it occurs in the 
above enactment, since by the same statute it abolished the pre- 
trial disposition of preliminary objections, and so rendered it 
necessary to raise all questions to the proceedings at the time 
appointed for trial. In any event, we think that counsel for the 
respondent has precluded himself from taking such an objection, 
since our action by which such adjournments were rendered 
necessary was induced by the assurance of said counsel—doubt
less given in good faith—that he had exhausted the legislation 
mi the subject of our jurisdiction, and that no statutes existed 
oilier than those he cited to us,—an assurance which was shortly 
afterwards found to he incorrect. We, therefore, decline to take 
cognizance of said objection.

At a nomination of candidates caused by the returning officer 
of the electoral district of Moose .law, held at the city of Moose 
Jaw on November 22, 1921, pursuant to writ of election received 
Iy him in that behalf, for the purpose of nominating candidates 
of whom one should be elected a member to serve in the House 
of Commons for the said electoral district, the respondent Robert 
M. Johnson was nominated as the candidate of that political 
party commonly known as the Progressive Party.

At the said nomination, two other candidates were also nomin
ated. An election was accordingly held on December 6, 1921. 
As a result of such election, the ri nt was, by return dated
December If), 1921, certified by the said returning officer as 
having received the majority of the votes lawfully given thereat. 
Sm li majority numbered 929 more than were given for his next 
opponent.

The petitioners, who are duly qualified voters of the said elec
toral district and of the proper status to submit the said petition, 
now seek to avoid the said election.

The prayer of their petition may be considered as containing 
two requests: 1. That the election be declared void. 2. That the 
respondent be disqualified.

1. Dealing with the prayer for the avoidance of the election ; 
reasons are advanced as follows : (A). That the agents of the 
respondent were guilty of an illegal practice in paying election 
expenses other than through the official agent. (B). That both 
the official agent and the respondent were guilty of corrupt 
practices in making a false return of election expenses. The 
falsity of the return consisting in—(aa) The alleging in the 
return that certain election expenses were paid under the author-
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ity (or through) the official agent, when as a fact they \\ ,c 
not. (bb) The failure to shew’ as election expenses two 
certain payments of expenses, properly to lie classified as ele< m 
expenses, made by the respondent through the official agent.

Dealing first with reason (A) above: The evidence showed 
that the respondent \s official agent on such election was one Frank 
MeRitehie. Part of the funds upon which the respondent re i d 
to defray the expenses of his election campaign were in the 
hands of a body known as “The New National Policy Political 
Association.” Part of the business of this association was to 
organise and finance the Progressive Party, to which the res
pondent belonged. For this purpose, the said association had a 
central committee at Regina, and a local committee in each idee- 
toral district. Of the funds collected by each local committee 
75</< was allotted for local expenses, and the remaining 2.V; 
was allotted to the central committee for general purposes.

During the election in question, the chairman of the local com- 
mittee of the said association for the electoral district of Moose 
Jaw was one Thomas Teare, and the secretary was one Iv A. 
Devlin.

Funds for the expenses of the respondent’s election wen* suit 
by the central committee to the said Devlin and by him deposited 
in a bank at Viceroy. Such funds could only he withdrawn from 
the said hank on cheques signed by himself and the said Teare.

A meeting of the said local committee was held at Moose Jaw 
upon November 28, 1921, at which Teare and Devlin and tIn* 
respondent and one Salisbury were present. We may here slate 
that Teare and Devlin, called for the petitioner, impressed us as 
reliable witnesses. We cannot express ourselves as favourably 
respecting the respondent. We have, therefore, felt constrained 
in each instance to give effect to the testimony of Teare and 
Devlin as against that of the respondent where their evidence 
conflicts. Moreover it is to be remarked that the official agent. 
MeRitehie, who no doubt could have given valuable testimony 
regarding the payments in question, was present in court during 
the trial but was not called by the respondent to meet tin- case 
made out by the evidence of Teare and Devlin. To our minds 
this is very significant.

To recur to the above meeting: certain accounts for election 
expenses were produced by the said Salisbury, which, after 
being approved by all present, including the respondent, were 
paid by cheques then and there issued by Teare and Devlin 
against the funds under their control. The payees of such 
cheques as were put in evidence, as well as the services rent b red 
therefor so far as the evidence shews, were as follows:—
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(1) M. Finn, $140, for rent of rooms ; (2) K. Rappelle, $48, Busk,
for sundry accounts incurred on the respondent’s behalf at K R
Assiniboia ; (3) W. E. Salisbury, $231.71, for remuneration and — 
disbursements incurred by him as secretary of the Moose Jaw Rk 
committee; (4) J. S. l'earee, $64, for services of band; (5) MeTkvtiov' 
Moose Jaw Times, $346.40, for printing and advertising; (6)
Quality Press. $13.50, for printing posters ; (7) II. Hanna, $20 Maekeniic/j 
for heating room ; (8) Rank of Nova Scotia, $302.50 ; (9) Burt &
Smith, $16; (10) E. A. Devlin, $100, for secretary’s salary ; (11 )
V.M.C.A., $35, for rent of hall.

It is clear that the payment of these accounts was never 
authorised by the official agent, although in the course of prepar
ing his return of election expenses he did express his approval of 
said accounts by notation thereon.

Accordingly, our conclusion must be that the above payments 
were not made by or through him within the meaning of sec. 78, 
sub-sec. 4 of the Dominion Elections Act 1920 (Can.), eh. 46, 
hereinafter set forth.

Further, there were two accounts paid by the official agent and 
not set out in the return as follows :—Paris Cafe, for refresh
ments. $20; J. S. Pearce, for services of a band, $68.

The moneys for payment of each of these accounts were sup
plied to the official agent by the respondent. The accounts, how
ever, which in our judgment were properly to be classed as 
election expenses, were not included in the return.

We, therefore, find that said two payments were not included 
in the official agent’s return as required by see. 79, sub-sec. (1)
(a) of the Dominion Elections Act 1920 (Can.) eh. 46, herein
after set forth.

It also appeared that the said two payments were not made 
within 50 days after the date on which the respondent was 
declared elected, so that we must find that he and his official 
agent are also guilty in this respect of an illegal practice within 
the meaning of sub-sec. 9 of sec. 78 of the Dominion Elections 
Act.

Dealing next with reason (B) (aa), that the respondent and 
his official agent were guilty of corrupt practice by making a 
false return of election expenses ; this allegation is based on the 
description in said return of the receipt by the official agent of 
the sum of $1,351.05 from the New’ National Party Political As
sociation as having been “by paying bills authorised by myself 
and by cash direct,” since it includes the eleven payments above 
set forth which, we have already found, were not paid by or 
through the official agent. The evidence shows that the respond
ent and his official agent are equally responsible for the wording
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of the above description in the return. The evidence convint * 
us that when the respondent and his official agent inserted tin- 
above description in the return, they did so for the expro 
purpose of inducing the belief that the payments referred to had 
in every instance been paid by or through the official agent 
within the meaning of the Dominion Elections Act—when they 
knew such not to be the fact.

We accordingly find that in making their respective déclara 
fions verifying the correctness of the said return, respondent 
and his official agent each knowingly made a false declaration in 
respect of the above payments not made by or through said official 
agent and that they are each guilty of a corrupt practice within 
the meaning of sub-sec. 9 of sec. 79 of the Dominion Elections 
Act.

Coining finally to reason (13) (bb), which is based on tin 
failure of the official agent and the respondent to shew in the 
return the payments made—to Pearce, for band account, $6S; 
and to Paris Cafe, for refreshments, .$20—the reasons given by 
the respondent for not including these items in the return as 
election expenses struck us as unsatisfactory and unconvincing, 
lie made the payments through his official agent, and it is ini 
possible for us to believe that he expressed his true and honest 
conviction when he deposed that he considered them to be per
sonal and not election expenses.

We must also attribute to the official agent (from whom no 
explanation has been forthcoming) the same knowledge as that 
held by the m himself.

We, therefore, find that, when the respondent and his official 
agent stated in their respective declarations that no payments 
had been made except those in the return, and that the respond
ent had paid said official agent $677 and no more to defray the 
subsequent election expenses, respondent and his official agent 
each knowingly made a false declaration, and are each guilty of 
a corrupt practice within the meaning of sub-sec. 9 of see. 79 of 
the Dominion Elections Act.

2. Dealing with the second heading, which seeks the disquali 
th at ion of the respondent, we wish merely to reaffirm what we 
have already stated with regard to the matters referred to under 
subdivisions (13) (aa) and (13) (bb) of our first heading.

It will be eonvenient now to refer to the statutory enactments 
relating to the questions raised by the petition. The obligations 
of the candidate to pay all election expenses by or through Ins 
official agent is imposed by see. 78, subsec. 9 of the Dominion 
Elections Act 1920 (Can.) eh. 46, as follows :—

“3. Subject to the subsequent provisions of this section no

8834
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payment and no advance or deposit shall lie made before, during 
<.r after an election by a candidate or by any agent on behalf 
of a candidate or by any other person, in respect of any expenses 
incurred on account of or in respect of the conduct or manage
ment of such election, otherwise than by or through the official 
agent, and all money provided by any person other than the 
candidate for any expenses incurred on account of or in respect 
of the conduct or management of the election, whether as contri
bution, gift, loan, advance, deposit or otherwise, shall be paid 
to the official agent and not otherwise, provided that this sub
section shall not be deemed to apply to payment

(a) by a candidate, out of his own money for liis personal 
expenses to an aggregate amount not exceeding five hundred 
dollars; or

(In by any person, out of bis own money, for any small ex
pense legally incurred by him, if no part of the sum so paid is 
repaid to him.”

The consequences which are to follow the breach of the above 
obligation are set forth in sec. 7H, sub-see. 4 and in sub-see. 9, 
as follows:—

“(4) Every person who makes any payment, advance or de
posit in contravention of the immediately preceding sub-section, 
or pays in contravention thereof any money so provided as afore
said is guilty of an illegal practice and of an offence against this 
Act, punishable on summary conviction as in this Act provided.

(9 i All expenses incurred by or on behalf of a candidate on 
account of or' in respect of the conduct or management of an 
election shall be paid within fifty days after the day on which 
the candidate returned was declared elected, and not otherwise; 
and, subject to such exception as may be allowed in pursuance 
of this Act. an official agent who makes a payment in contraven
tion of this provision is guilty of an illegal practice and of an 
offence against this Act punishable on summary conviction as in 
this Act provided.”

The provisions regarding the official agent’s return and its 
contents are to be found in see. 79 of the Dominion Elections 
Act, as follows;—

“79. (1) Within two months after the candidate returned has 
been declared elected, the official agent of every candidate shall 
transmit to the returning officer a true signed return substanti
ally hi the Form No. 48 (in this Act referred to as a return 
respecting election expenses) containing detailed statements as 
respects that candidate of,—

(a) all payments made by the official agent, together with all
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the bills and receipts (which hills and receipts are in this A 
included in the expression ‘return respecting election expense’

(2) The return so transmitted shall include all bills ai,,i 
vouchers relative thereto and be accompanied by a declaration 
made by the official agent before a notary public or a justice of 
the peace in the Form No. 49 (which declaration is in this Act 
referred to as a declaration respecting election expenses).

(3) At the same time that the official agent transmits the saiil 
return, or within seven days afterwards, the candidate shall 
transmit or cause to he transmitted to the returning officer a 
declaration made by the candidate before a notary public or a 
justice of the peace, in the Form No. 50 or in the Form No. 51 
(which declaration is in this Act referred to as a declaration 
respecting election expenses).”

The penalty attached to a wilful infraction of these provisions 
is set forth in said sec. 79, sub-sec. 9, as follows :—
“(9) If any candidate or official agent knowingly makes » 

false declaration respecting election expenses he is guilty of a 
corrupt practice and of an indictable offence against this Ait 
punishable as in this Act provided.”

The duties laid upon this Court in dealing with the above 
matters are to be found in the Dominion Controverted Elections 
Act R.8.C. 1906, ch. 7, sec. 51, as amended by 1921 (Can.) cli. 7, 
sec. 4, as follows :—

”51. If it is found by the report of the trial judges that any 
corrupt practice has been committed by a candidate at an elec
tion, or by his agent, whether with or without the actual know
ledge and consent of such candidate, or that any illegal practice 
has been committed by a candidate or by his official agent or by 
any other agent of the candidate with the actual knowledge and 
consent of the candidate, the elections of such candidate if he 
has been elected, shall be void.”

Also in the Dominion Controverted Elections Act, sec. 55, as 
amended by 1921 (Can.) ch. 7, sec. 9, as follows:—

”55. If, on the trial of an election petition, it is proved t lint 
any corrupt or illegal practice has been committed by or with t lie 
actual knowledge and consent of a candidate at an election, or if 
such candidate is convicted before any competent court of bribery 
or undue influence, he shall be held guilty of corrupt or illegal 
practices and his election, if he has been elected, shall be void.”

Before the conclusion of his argument, counsel for the respond
ent made application to us to extend to his client the benefit of 
the provisions of sec. 56(A) of the Dominion Controverted Elec
tions Act as amended by 1921 (Can.) ch. 7, sec. 7, in the event 
of our finding him guilty of illegal practices herein. Since we
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have found the respondent guilty of such practices, in the matter 
of failing to make certain payments through his official agent, 
and again by reason of the latter’s omission from his return of 
the payments made to J. 8. Pearce and the Paris Cafe, and by 
making them after the expiration of 50 days from the date of the 
election return, it becomes necessary for us to consider said ap
plication.

Section 56(A) reads as follows:—
'‘56A. Where, on application made in the proceedings on an 

election petition or otherwise, it is shown to the Court or to the 
trial Judges by sufficient evidence,—

(a) that any act or omission of any candidate at any election, 
or of his official agent, or of any other agent or person, consti- 
tutes an illegal practice, but

(b) that such act or omission arose from inadvertence, or from 
accidental miscalculation, or from some other reasonable cause 
of a like nature, and in any case did not arise from any want of 
good faith, and,

(c) that such notice of the application has been given as to the 
Court or the trial Judges seems fit; and it seems to the Court to 
he just that the candidate, the said official agent and the other 
agent and person, or any of them, should not be subject to any of 
the consequences of the said act or omission, the Court or the trial 
Judges may make order and declaration accordingly, and there
upon such candidate, agent or person shall not be subject to any 
of the consequences of the said act or omission.”

We do not see, however, that we can extend the benefit of this 
section to the respondent in the present circumstances, primarily 
because we do not think that he has satisfied the onus cast upon 
him of proving his good faith. We are of the opinion, however, 
that Teare and Devlin should not be subject to any of the con
sequences of their connection with the illegal practices in ques
tion, since the same arose from their inadvertence and not from 
any want of good faith. Counsel for the respondent conceded 
that the benefit of sec. 56A above could not be invoked by his 
client in respect of any corrupt as distinguished from illegal 
practices of which he might as here be found guilty.

Counsel for the respondent urged us, when dealing with the 
petition, to take in consideration the large majority by which the 
electors had returned his client in the said election. Such a 
request appeals strongly to our sympathies. It is, however, im
possible for us to give effect to it, because the unqualified pro
visions of the statute quoted above leave us no option in the 
matter. And, in any event, the Court could never, in the public 
interest, consider it to be a light or trivial matter that the
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respondent should have made false statements in a return pur 
porting to he verified by his statutory deelaration, which carries 
the sanction of an oath.

Our determination, therefore, is that the election of the said 
respondent was void. The petitioners’ costs must he defrayed by 
the respondent.

Judgment accordingly

HEX v. TREMBLAY.
Quebec Sentions of the Peace, Choquette, J. September Sf>, 1999, 

Pleading ($111 1)—.1.12)—Criminal offence—Plea of not guilty 
Sufficiency of as covering prescription—Cr. Code R.S.C. 190fi, 
en. HH, sec. 1140.

A plea of not guilty, from a criminal point of view is general, an.I 
it is for the Crown to prove the charge, as well in fact as in law, an i 
a plea of not guilty also comprises prescription, and if prescription is 
acquired the defendant should have the full benefit of it.

Trial of an accused on a charge of seduction. Dismissed on 
the ground that the complaint was prescribed.

(’hoquette, J.The defendant who is of age is charged witli 
having, in the course of the Spring of 1921, criminally and 
illegally seduced under promise of marriage Marie-Louise La 
chance, then less than 18 years of age, being of chaste character.

After preliminary investigation, the defendant elected a speedy 
trial, and the evidence being closed on both sides, on September 
6, 1922, his attorney moved for the dismissal of the complaint, 
alleging that, even on its face, it was prescribed because li as 
serted that the crime was committed during the Spring of 1921, 
and that it was only sworn to on July 10, 1922, and the defendant 
only put under arrest on the 14th day of the same month, and 
that according to see. 1140 (C) (5) of the Cr. Code, such a crime 
is prescribed by 1 year.

The Crown then moved to amend the complaint and indict 
ment by substituting, in accordance with the evidence adduced, 
the words: “the first days of August 1921 ’’ to those of : “in the 
course of the spring of 1921.”

Defendant’s attorney objected to this amendment alleging that 
this petition being only made on September 6, 1922, even sup
posing that it would have been before prescription began, it was 
now too late, because on September 6, 1922, the charge was also 
prescribed, seeing that the proof showed that the crime, if crime 
ant was also prescribed.

The parties submitted the case without citing any authority, 
there was, was committed on the 5th or 6th of August, 1921, and 
that on September 6, 1922, the right to proceed against defend-
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the defendant relying absolutely on the text alone of the above 
mentioned sec. 1140, adding that the law was worth more than 
authorities, however weighty they might he, and he is right.

If the petition to amend had been presented before August 5, 
1922, 1 would have granted it by ordering the prisoner to appear 
again, such as was decided in the eases reported in Reg. v. Haw
thorne (1899), 2 Can. Cr. Cas. 468; Rex v. O'Connor (1912), 3 
D.L.R. 23, 20 Can. Cr. Cas. 75, 21 O.W.R. 691; and particularly 
Yrronnean v. The King (1916), 33 D.L.R. 68, 54 Can. S.C.R. 7, 
27 Can. Cr. (’as. 211.

Though specially relying on sec. 1140 of the Cr. Code, I have, 
however, examined the opinions of the different Judges in the 
above mentioned cases, and they continu my opinion that the 
objection raised by the defendant should lie maintained.

The Crown prosecutors have argued that the defendant having 
appeared and pleaded not guilty, without specially invoking pre
scription, has there!))’ renounced his right to raise it now.

This argument is untenable; a plea of not guilty, from the 
criminal point of view, is general, and it is for the Crown to 
prove the charge, as well in fact as in law, and a plea of not 
guilty also comprises prescription, and if prescription is acquired, 
the defendant should have the full benefit of it.

In this ease, the defendant may boast of having gone scot-free 
as 1 am forced to apply the law and thereby refuse the amend
ment and dismiss the complaint because it is prescribed.

Judgment accordingly.

HEX v. HAFRVK.
Alberta Supreme Court, Walsh, J. September Sit, 11)89.

Justice or the Peace ($ 111—14)—Police Magistrates and Justices 
of the Peace Act, 1906 (Alta.) ch. 13, sec. 3—Application and 
CONSTRUCTION—JURISDICTION OF PROVINCIAL MAGISTRATE -INTOXI
CATING LIQUOR CASES.

Section 3 of the Act. Respecting Police Magistrates ami Justices of 
tilt* Peace 1906 (Alta.), ch. 13, «lues not apply to Police Magistrates, 
and the appointment of a Police Magistrate in and for the Province of 
Alberta, does not revoke and cancel a prior one as a Police Magistrate 
for the Province of Alberta with jurisdiction in and for the City of 
Edmonton, but is supplementary to it, so that such magistrate is Police 
Magistrate not only for the City of Edmonton, but also for the Province 
of Alberta. A Provincial Magistrate has jurisdiction to make a con
viction under the Alberta Liquor Act, and the fact that such Magistrate 
is wrongly described as a Police Magistrate for the City of Edmonton 
will not invalidate such conviction.

Indictment, information and complaint ($ IV—70)—Intoxicating 
liquor—Conviction—Bias or prejudice of Magistrate.

The bias or prejudice which warrants an Appellate Court in quashing 
a conviction by a Magistrate is one of a substantial character, either 
pecuniary or growing out of relationship or interest or otherwise which 
makes it improper for the Magistrate to embark upon the enquiry at
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all, and not one which simply develops as the case proceeds as a result 
whether rightly or wrongly of the Magistrate’s growing conviction ui 
the defendant’s guilt.

The applicant being convicted for that she did unlawfully 
keep intoxicating liquor for sale contrary to the provisions of the 
Liquor Act 1916 (Alta.) eh. 4, moves to quash the conviction on 
two grounds, namely (1) lack of jurisdiction and (2) bias or 
prejudice in the convicting Magistrate.

//. A. Mackie, K.C., for applicant.
J. C. F. ltown, K.C., contra.
Walsh, J. :—The conviction was made by Emily F. Murphy, 

who is described in the hotly of it and beneath her signature at 
the foot of it as “a police magistrate for the city of Edmonton. 
The fact is that on the 13th of June, 1916, she was appointed “a 
Police Magistrate for the Province of Alberta with jurisdiction in 
and for the City of Edmonton” and on July 30, 1917, she was 
appointed a Police Magistrate in and for the Province of Alberta. 
The contention of the applicant is that this later commission 
abrogated the earlier one so that upon its issue Mrs. Murphy 
ceased to be a Police Magistrate for the City of Edmonton and 
became instead a Provincial one and, therefore, this conviction 
by her in a capacity which she does no >ossess, was made abso
lutely without jurisdiction.

The argument as to the effect of the second commission is 
based upon sec. 3 of the Act Respecting Police Magistrates and 
Justices of the Peace 1906 (Alta.), eh. 13.

‘‘Whenever a new commission of the peace shall be issued all 
and such like former commissions shall become absolutely r«- 
voked and cancelled ; and nothing in this Act contained shall 
prevent the re-appointment of any justice of the peace named in 
such former commission if the Lieutenant-Governor in Council 
shall think fit.”

I do not think that this section applies to a Police Magistrate. 
Section 1 of the Act (repealed 1908 (Alta ), ch. 20, sec. 10 . 
gives the Lieutenant-Governor in Council power to appoint one 
or more Police Magistrates for the Province and to remove, super 
sede or dispense with any or all of them. This section exhausts, 
in my opinion, the power of appointing and removing Police 
Magistrates. Section 2 authorises the appointment of Justices 
of the Peace. There is no provision in the Act except that fourni 
in sec. 3 for the revocation or cancellation of such appointments. 
The expression ‘‘commission of the peace” is one that in common 
use applies to the appointment of Justices and this idea is 
confirmed by the provision for the re-appointment of any Justice 
of the Peace named in it. Following immediately as it does the
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si-, tion authorising their appointment, with express authority 
elsewhere conferred for ending the office of a Police Magistrate 
and none but this for cancelling that of a Justice and having 
regard to its wording, 1 think that sec. 3 relates only to Justices 
of the Peace. In my opinion, therefore, the second commission 
to this Magistrate did not revoke her first one but is supplemen
tary to it, so that she is Police Magistrate not only for the City 
of Edmonton but also for the Province of Alberta.

Apart entirely from this she had, under her second commis
sion, jurisdiction as a Provincial Police Magistrate to make this 
conviction and 1 think that even if she was wrongly described in 
it as a Police Magistrate for the City of Edmonton, this misde
scription would not render void this conviction which in another 
capacity she had the power to make.

This leaves for consideration only the question of bias or 
prejudice. It is not suggested that the Magistrate had any 
personal feeling against the defendant, or any personal interest 
in the outcome of this prosecution, except that it is said that, 
because she is paid by the Province a salary for the services which 
she performs as Police Magistrate, her retention of this office may 
fairly be said to be conditional upon satisfactory financial re
sults accruing from her administration of it. It would take 
something more, however, than the mere assertion of counsel, and 
that is all that I have in this case, to convince me or to justify 
me in holding that such a corrupt state of affairs as this argu
ment suggests prevail in this Province. It is an argument which, 
if given effect to against this Magistrate, must be of equal weight 
against, every other Police Magistrate in the Province, except 
the two gentlemen named in see. 15 of the Act, (see amendment 
1915 (Alta.), eh. 2, see. 12), in every case involving tin* imposi
tion of a fine from which the Province benefits.

Outside of this the charge of bias and prejudice rests in the 
attitude of mind displayed by the Magistrate through the course 
of the trial as disclosed by the record of the proceedings and her 
finding the accused guilty of the charge preferred against her 
upon evidence which it is said entirely fails to justify the con
viction. The Appellate Division has recently held in Rex v. 
Picnriello (1922), 68 D.L.R. 574, 37 Can. Cr. Cas. 285, that al
though since Rex v. A’at Hell Liquors Ltd., 65 D.L.R. 1, (19221 
2 A.C. 128, 37 Can. Cr. Cas. 129, the Court on Certiorari can
not examine the depositions to ascertain whether or not there 
was any evidence upon which the accused could have been pro
perly convicted, there is nothing in that decision which prohibits 
their examination for other purposes. Under this authority, 1 
have felt it my duty to read the record of the proceedings be-
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fore the Police Magistrate on the hearing of this complaint in 
order that I might satisfy myself whether or not this charge • f 
bias and prejudice is well founded. The result is to leave ini
quité convinced that this ground of objection must also fail.

1 will summarise as briefly as possible the incidents relied up 
by Mr. Mackie in support of his charge of bias and prejudi- . 
outside of those relating to the lack of evidence to justify the 
conviction, (a) He objected to evidence proving that men bad 
been seen on the days in question going into the house in which 
the defendant lived quite sober and coming out drunk, but no 
attention was paid to his objection and the Magistrate allowed 
this evidence to be given and later on repeated, (b) When lie 
was endeavouring in cross-examination to show that the defend
ant was a working woman who had not lost a day from her em
ployment in months, the Magistrate interjected the remark that 
“it doesn't make any difference if she works 24 hours out id' 
the 24.” (c) He called witnesses to disprove the evidence of
crown witnesses that they had from a certain location seen the 
defendant at the spot where the liquor was found and t In- 
Magistrate interfered in his examination of one of them with a 
view to confusing and discrediting the witness and at the close 
of the cross-examination of the other took him in hand and plied 
him with questions which plainly shewed that she disbelieved 
him and indicated her opinion that he gave this evidence dis
honestly because of bis friendship for the defendant, (d) The 
Magistrate interrupted the cross-examination by prosecuting 
counsel of another defence witness and took the cross-examination 
into her own hands, (e) The Magistrate interfered in his effort 
to prove by one of his witnesses that one Dohaniuk had 
“planted” the whiskey in question and that he had been given 
immunity by the police in order that the case against the defend- 
ant might be established and she endeavoured to prevent this 
evidence from going in and it was only after repeated argument 
that he was allowed to proceed with it. (f) Dohaniuk was not 
called as a witness either for the prosecution or defence but 
before the defence was closed Mr. Mackie, to quote from his 
affidavit, “challenged the Court and the Crown to call Dohaniuk 
and put him in the box as a witness for the Crown and yet the 
Magistrate sat and beard without calling the said Dohaniuk who 
was in Court.” (g) He has asked her for a copy of her notes 
of the evidence as distinguished from the reporter’s transcribed 
copy of the depositions and she has refused to give it.

1 should think that it requires but the stating of most of these 
grounds to shew how impossible it is to give to them the effect 
for which Mr. Mackie contends. (Irounds (a) (b) (f) and tg)
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art- of this class. 1 cannot see anything in any of them which Alta- 
even vails for comment. The other grounds are of a different S(,
vharavter. They all relate to the interference hy the Magistrate -—
in the examination or cross-examination of witnesses and the 11 Kx
imputing of dishonest motives to one of them. I have always as s<rui k.
a judge of this Court maintained my right to ask a witness, at -----
any time, any relevant question that 1 find necessary to enable Wa,8h' J 
me to properly understand the evidence or to give it its proper 
weight, and 1 would, therefore, he very slow to criticise a magis
trate who does the same thing. It would he going too far to hold 
that because the form of a question thus put or the manner or 
time of putting it does not strike* one as being quite what it 
should have been, the magistrate was actuated by an improper 
motive in putting it. Surely a judicial officer who doubts the 
honesty of a witness has a right to apply all proper tests for the 
solving of those doubts and if lie is thereby confirmed in them to 
say so without laying himself open to the charge of being actu
ated in so doing by bias or prejudice against the party on whose 
behalf this witness was called.

If the Magistrate displayed prejudice in respect of the matters 
thus complained of it is a prejudice which, so far as the record 
shews, developed during the course of the trial, and evidently as 
a result of the impression of the defendant’s guilt made upon her 
mind by the evidence, an impression which grew as the ease pro
ceeded, and to which she, perhaps imprudently, gave expression 
before the conclusion of the trial. This is not the kind of bias or 
prejudice which, under the authorities, justifies the (plashing of 
a conviction.

Mr. Mackic endeavoured to place before me the record of the 
proceedings that had taken place in the prosecution of another 
woman before this Magistrate, but t refused to listen to it. What 
he complained of against the Magistrate in that ease may have 
been very pertinent in an enquiry into her fitness for this office, 
hut hy no stretch of my judicial discretion could 1 properly look 
at it to help me in deciding whether or not the conviction which 
1 am now considering was founded in the bias or prejudice of 
this same Magistrate.

Although 1 would have hesitated very long before* convicting 
the defendant on the evidence that was before the Magistrate, 1 
think that there was some evidence to justify the conviction and 
so the argument made in support of the charge of prejudice that 
there was none must fail.

In Oankshaw’s Criminal Code 1915, pp. 812-819, are 
gathered the authorities on the question of disqualifying interest, 
bias or partiality. 1 have been quite unable to find either there 

lo— 69 D.L.B.
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or anywhere else any judgment which would justify me 
quashing this conviction on such allegations of bias as are In i 
made. The bias which disqualifie* is one of a substantial ehar- 
acter, either pecuniary or growing out of relationship or interest 
or otherwise, which makes it improper for the Magistrate to ■ 
hark upon the enquiry at all and not one which simply develops 
as the ease proceeds as a result, whether rightly or wrongly, < f 
the Magistrate's growing conviction of the defendant’s guilt.

The motion is dismissed with costs.
Motion dismiss! <1

GAtiNIKR v. Li:ilLAX<\
(^io her Court of Kinn’s Bench, Appeal Sitic, Grrenshields, Guerin l 

Allant, J.I. October #5, /.'»?/.
ALTERATIONS OK IXSTKl MEATS ($ II B— 10)—ACCOMMODATION NOTE M , 

PAYABLE TO FIRM—FIRM SVC< EEDED BY LIMITED COMPANY—Aim 
ok word “Limited” after payee's name—Rights ok noun i.
DI E COCRSE FOR VALVE—ItlLl-K OK KxcllANfiE A('T, R.H.I1 
<11. 119, sec. 57.

The nddition in a promissory note of the word “limited" after tii 
name of the firm to which the note is made payable, the firm In ■. ,i_» 
«•cased to exist and having been sueveeded by a limited company, i~ not 
a material alteration which affects the rights of a subsequent hold ,n 
due course for ruine.

Appeal from the Quebec Superior Court in an action based 
on a promissory note. Affirmed.

The action is based on a note for $100 dated April 28, lid 6, 
payable 2 months after date to the order of O. Letourneau and 
Co. Limited, signed by J. A. Leblanc and endorsed before am 
turity to the Hoehelaga Bank and subsequently to the plaint ill*.

The defendant pleads that he signed the note for accommoda
tion and received no consideration; that it was materially altered 
by adding the word “Limited” after the words “O. Letourneau 
and Co.” so that neither the Hoehelaga Bank nor the plaintilT 
was a holder in due course.

The judgment appealed from is as follows;
“Considering that the evidence shews that when the note 

which forms the basis of the action was signed, the firm known 
as O. Letourneau and Co. had been dissolved for more than a 
year and no longer had any legal existence; that the said firm 
had been replaced by O. Letourneau and Co. Limited, duly in
corporated and registered; that it has also been proved that die 
said note was endorsed to the Hoehelaga Bank before maturity 
in the ordinary course of business and that value was given for 
the said note; that the Court does not consider itself obliged to 
admit the testimony of the defendant as to the alleged alteration 
of the note sued upon, after it was signed, by adding the word
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“Limited” which appears on the face of the said note; also that 
Mi- h alteration, even if made, would not he a material alteration 
wlii 'li might increase or diminish the rights and obligations of 
tin- defendant; that the llochelaga Hank was a holder in due 
course of the said note and that in that ease the alleged altera
tion, even if it had been made, was not an apparent alteration, 
seeing tin- nature thereof and the form of the note, and that 
therefore it had the right to accept and negotiate it. enforce 
payment and transfer it, as it did, to the defendant, and to claim 
payment from the defendant by virtue of see. 145 of the Hills of 
Exchange Act ; in fact, that the note without the word “Limited” 
would have been a bill given to a non-existent person, since the 
firm known as O. Letourneau and Co. had been dissolved, and 
that in the circumstances, by see. 21 (5) of the Hills of Exchange 
Act tt.S.C. 1906, eh. 119, it could and can be considered as being 
payable to bearer; dismisses the defendant’s opposition to judg
ment, maintains the contestation of the said opposition to judg
ment and the said judgment with costs incurred on the said 
contestation of the opposition.”

./. Lefebvre, for plaintiff.
Lnflannnr, Mitchell and ('allaghan, for defendant.
(iKi:i:nsiiiklds,J.;—The note sued upon is dated April 2*. 

l!'l(i. Il would appear that the firm known as O. Letourneau et 
t ie was not in existence on the date of the signing of the note. 
Before that time there had been incorporated a company known 
as “O. Letourneau et (’ie. Limitée,”of which Odilion Letourneau 
was the president. There is no doubt the proof shews that on 
the date of the signing of the note in question that company was 
in legal existence. After the note was signed and delivered to 0. 
Letourneau, he endorsed the note as president of the company. <). 
Letourneau & Co. Ltd., presented the same at the llochelaga 
Bank, and the same was discounted by the bank and the pro
ceeds of the discount placed to the credit of the current account 
of O. Letourneau & Co. Ltd. From and after that date, which 
was before the due date of the note, the llochelaga Hank was 
the holder in due course of the bill for value. The bank became 
the holder in due course within the definition or description 
contained in sec. 56 of the Hills of Exchange Act, R.N.C. 1906, 
ch. 119. The good faith of the bank is not questioned, nor is it 
questioned that the bank gave value, and there is no suggestion 
that the hank had notice of any defect in the title of the person 
who negotiated it.

I nder these circumstances, unless the bank’s right to recover 
is destroyed the defendant would be liable towards the bank. 
The hank parted with the possession and ownership of the note

Qu°.
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to the plaintiff. The plaintiff's title is the title of the bank
Section 57 of the Hills of Exchange Act provides :—
“A holder, whether for value or not, who derives his tit! ?.. 

a hill through a holder in due course, and who is not hinis. a 
party to any fraud or illegality affecting it, has all the re.-its 
of that holder in due course as regards the acceptor, and all 
parties to the hill prior to that r.”

This provision of our Hills of Exchange Act is a reprodiic n 
of the provision in the Imperial Statute governing Hills of K\ 
change, 1882 (Imp.), eh. 61, and it is uniformly held that . .! 
the person who has been a party to a fraud or illegality will I» 
precluded from acquiring all the rights and privileges of a Imld. 
in due course.

At the time of the trial O. Letourneau was dead. The defV I 
ant is the only witness who testifies to the alteration. I i.a\ 
very grave doubts as to the accuracy of his statement. As I li ,v 
already said, O. Letourneau et Cie as such did not exist. Ap; 
<intly, when it did exist printed forms of promissory not 
been used. When the company of O. Letourneau et Co. Ltd. 
into existence, taking over the business of O. Letourneau et < 'mi, 
pany, it would be tin* most natural thing to make use of ?!i-m 
promissory notes, adding what the law enjoins, the won I “l.i , 
ited,” and this they did with a rubber stamp.

There was in the Hoehelaga Hank a current account in tli 
name of O. Letourneau et Cie, Ltée. When the note in question 
was pr«‘sented to the hank for discount there certainly was n i 
ing on its face to arouse any suspicion. There was no appsnvn' 
alteration.

Guerin, J. :—When the defendant L< " • signed the not in
April, 1916, there was no such firm as O. Letourneau cl ( i. 
Leblanc, therefore, when he signed this note in favour of <f 
Letourneau et Cie, made as payee a fictitious or non-ex Mini: 
person. Vnder sec. 21 (5) of the Hills of Exchange Ai t. ii S.v 
1906, eh. 119, this note so signed could be treated as pnyaMc i 
bearer. Made in the form that it was, the note which .-Man 
signed was handed to O. Letourneau personally and Leblai >a\\ 
that it was an accommodation note for which he reeeivi - I in 
return from Letourneau his own note for $100, which is «in* I 
April 28, 1916. It is the same date as that of the note now sa* 
on in this case. Letourneau, therefore, became owner of th- note 
which Leblanc gave him, to the order of O. Letourneau et « it*, a 
fictitious or non-existing person.

Being in possession of this note of $100 as an accomnc iati-m 
note, Letourneau could make no use of it as such accomm* illation 
unless he raised money on the value of the note. Under the cir

1
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cumstanees, it would lie reasonable to say tliat O. Létourneau Que-
had a right to make use of this note in the manner which he K
apparently did. He added ‘‘Limitée” to the name of the new 
firm of which he was president; the note was then endorsed by G.v \n n 
Letourneau et Cie. i. mitée, O. Létourneau, president, and was li:bi.a\< . 
discounted by the lloehelaga Hank.

Tin* plaintiff obtained this note from the lloehelaga Hank A||iir,I J- 
after maturity and with all the equities which might attach to 
this note, but the bank was in legal possession, it had been 
properly endorsed by the firm of O. Létourneau et Cie, Limitée, 
and (iagnier, the president plaintiff, is now in enjoyment of all 
the rights of the bank as the owner of this note.

I do not see any reason to change the judgment, and I am of 
opinion that the same should be confirmed with costs.

Ai.iard, J.:—We have to decide: (1) if the opposant’* note 
was altered after it was signed and delivered by inserting the 
word “Limited” after the words “O. Létourneau and Co.”; (2' 
if this alteration is material; (3) if it is apparent ; and (4) if, in 
case the alteration was not apparent, that defect could be set up 
against the plaintiff as a holder for value.

As to the first question. I do not think there was any altera
tion. Leblanc swears it was an accommodation note that he 
signed. He must, therefore, have signed it for the accommoda
tion of some existing person. Now at that time, O. Létourneau &
Co. was not in existence. That firm had been replaced by “().
Létourneau Limited,” and if Leblanc wished to assist and accom
modate Létourneau, he should have done so by signing a note to 
the order of his existing company and not to the order of the 
firm which had ceased to exist. 1 wish to believe and I do believe 
that Mr. Leblanc was in good faith. He may not have noticed 
the word “Limited” in the body of the note, and may have been 
deceived and led into error by the fact that the note was drawn 
and signed on a printed form which had been used by the old 
firm “O. létourneau & Co.” And despite the statement of the 
said defendant-opposant, I believe, as did the Judge of the Su
perior Court, that the evidence contradicts him.

The note was. therefore, not altered, in my opinion; but even 
if it was, the alteration was not apparent and the lloehelaga 
Hank, from whom the plaintiff derives his rights, became a bolder 
in due course. The said bank discounted the note before matur
ity. It diseounted it for value. The sum obtained by discount
ing the note was placed to the credit of O. Létourneau Limited.
The plaintiff derived his title from the said bank and has the 
same rights as it had.
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Ifv is also a holder in clue course, whether he acquired the mr 

for value or not.
My solution of the foregoing questions makes it unnecessary 

to consider the fourth. For these reasons 1 would confirm : In* 
judgment a quo with costs.

MAIIATZKAR v. C.P.H.
Queber Court of Review, Demers, Panneton and de Lorimier, .1.1.

June 12, lit JO.
Ho.Mhim: ( §111—22)— Jintification or foihk to captcrf. et i run in

I NO FROM AHRFNT—FATAL SIIOOTIMi OF (TLI'IUT FOVNIl K'l V \l ! 
FROM RAILWAY CAR AT XKI1IT—ACTION HY WIDOW Ad AIN ST RAIL
WAY COMPANY FOR ACT OF PEACE OFI-ICKR AMSli.NF.il TO PROII.i'1 
RAILWAY PROPERTY IHSMIHHKII—CR. CoilK SF.C. 41.

Sec. 41 of the Criminal Code which justifies force in making an 
arrest for crime applies to bar a civil action by a retailV< for 
damages for causing the death of the deceased by shooting if it 
appears that the shooting was by a peace officer employed to pro
tect railway property In efforts to capture the deceased found in 
the act of stealing from a railway car and subject to arrest with
out warrant for the offence, and that the officer made reasonable 
effort to capture the deceased without shooting him during his 
flight from arrest.

Appeal from the Superior Court. Tel lier, J. Affirmed.
It. Stanlen Weir, K.(\, for appellant.
Meredith, Holden & Co., for respondent.
de Lorimier, J.:—Thefts of merchandise had been occurriir 

for some time from the cars of the company, defendant, between 
Vigor Station and Mile End. Two constables, O’Connell and 
Bailey, the former specially sworn according to law, were 
charged with investigating the matter.

On November 22, 1918, they hid between two cars on one of 

the defendant’s trains which was leaving Viger Station. Be
tween llochelaga and Mile End, the constables saw two persons 
enter one of the cars of the train and noticed that bales of 

merchandise were immediately afterwards thrown out upon 
the ground. The thieves afterwards jumped from the cars, 
whereupon the constables, who had been watching all their 
movements, began to chase them, calling to them to stop. The 
marauders paid no attention to these warnings which merely 
had the effect of making them run faster, so that they gained 
ground on the officers. Realizing that he was about to lose 
his prey, Constable O’Connell fired a revolver shot in the air in 
the hope of moderating their speed, but the fugitives continued 
to run. O’Connell fired a second shot near the ground ami the 
bullet ricochet ted and hit the plaintiff’s husband bringing him 
to the ground, lie shewed fight and the constables were obliged 
to handcuff him. lie was taken to a police station where it was 
discovered that he was seriously wounded. He died the follow-
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nil- day, whence the present action.
The Judge ol' ilie Court of first instance dismissed the action 

mi the ground that the plaintiff's liusliaiid had hern caught red 
handed in the act of committing theft and was subject to arrest 
without a warrant ; that O’Connell was i duly qualified con- 
stable and was by law authorised to resort to violence under the 
circumstances in order to ensure the arrest of the fugitives

The law which applies is art. -11 of the Criminal Code, which 
rends ns follows:—

"Kvery peace officer proceeding lawfully to arrest with or 
without a warrant. any person for any offence for which the 
offender may he arrested without warrant, and everyone assist 
ing in such arrest, is justified, if the person to he arrested takes 
to flight to avoid arrest, in using such force as may he necessary 
to prevent his escape by such flight, unless such escape can he 
prevented by reasonable means in a less violent manner.”

The evidence shews very clearly that the plaintiff's husband 
mus a thief operating by night ; that he did everything in his 
power to avoid arrest and that, if the police officer had not shot 
him. he would have escaped. The constable acted as the law 
requires in the circumstances. We find that the Judge in the 
Court of first instance made a sound decision and we see no 
reason for modifying his judgment, lie did not pronounce 
upon the other ground of defence: namely, that the defendant 
was not responsible for the nets of a peace officer, since lie 
found the first ground » ~ '__ lie was right.

We confirm the judgment a quo with costs of both Courts.
Judgment confirmed and action dismissed.

DKVANKY l. McXAIt.
Ontario Supreme Court. Appellate Division. Meredith, CJ.C.P., It,A leh. 

Latchford, Middleton and Lennox, .1.1. October inn.
Eisrmi sts ( HU—SI)—Riiinv in way—Sale or rsorrarr aiuoiai.su— 

I'.iO' iTos or at ii.iii.au—Kibe i.si aciih ox m ii.iu.au ovebiiaamau 
Kl*. Il T or WAV—SVUSTAMTIAL I ATIICItlli: ACE WITH—IA J T ACTIOA.

The purchaser of property adjoining a right of way conveyed by 
the grantor for valuable consideration,, will not be allowed by the 
erection of structures on the wall of a building erected on such 
property, to cut down and substantially interfere with the bene 
tidal use of the right so granted.

Ai'I'Kai, from the the judgment of Hose, J. Reversed. 
Do judgment appealed from is as follows:—

Ont.

App. Div.

8807



Ont.

App. Div.

Df;vanet
v.

.Me Nab.

Dominion Law Reports. [69 D.L.R

The dominant tenement is a piece of land at tl 
north-west corner of Bloor and Bathurst streets in To 
ronto, 50 feet in width measured along Bloor street and 
150 feet in depth measured along Bathurst street. John Albert 
llevaney bought it in 1891 from the owners of lots 1, 2, and 
according to registered plan No. 219. a copy of a portion « < 
which is set out below; and he bought with it “a right of way at 
all times and for all purposes in, over, and upon the northerly 
20 feet of lot number 3,” extending from the westerly limit of 
the land conveyed to him westerly to the lane shewn on the reir 
tered plan. On the copy of a portion of the plan I have in<>-

BLOOR STREET

n I | r
rated by broken lines the westerly limit of the land conveyed V: 
Devaney, and the southerly portion of the land over whieh he 
was granted a right of way

At a later time, the public lane running east and west shewn 
on plan 129 was elosed, and there was substituted for it a lane 
a little farther north, and at the same time the southerly portion 
of the lane running north to London street was widened from l.i 
feet to 25 feet as shewn in the sketch on the next page:--
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ItLOOll STIU'.FT

hi Devaney’s lifetime, the building at the corner of Bloor 
and liai hurst streets was used as an hotel. It extended northerly 
from Bloor street not more than 100 feet ; north of it, and front
ing on Bathurst street, was a frame stable or barn used in con
nection with the hotel; and the principal purpose in securing 
the right of way or in stipulating for a right of way 20 feet wide 
was to insure an access to this stable for loads of hay, etc., com
ing down the public lane from London street or from Markham 
street.

John Albert Devancy died in 1906. After his death, Mrs. 
Devaney carried on the hotel business for a time, but finally the 
hotel was given up, and the ground-floor of the hotel building is 
now occupied by a chemist, the upper floors being let to various
tenants.

Some years ago, the executors deemed it wise to pull down 
the barn and erect on the portion of their land lying north of 
what was formerly the hotel building three shops, with apart
ments over them, fronting on Bathurst street. These cover not 
only the space formerly occupied by the bam but also a vacant 
space that there was to the north of the bam. At the rear of

Ont.

App. Dtv. 
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McNab.
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Ont. them is a concrete platform, and west of that is a pathway 5 j\ i 
Ajjp Div. ‘n "‘idtli, which the executors bought from the owners of the lai d 

lying to the west of the dominant tenement, as a passageway i 
Devaney the use of the tenants of their Bloor street premises, in bringing 
McNab. 8f(,0<lN in fi'om the lane over the right of way.

The defendant has recently purchased the westerly f>0 l. . t 
of lots 1, 2, and 3, and has erected a brick theatre fronting <n 
Bloor street. The northern wall of this theatre coincides with 
the southern limits of the public lane and of the westerly pan 
of the land over which the plaintiffs have their right of way. < tn 
this northern wall the defendant has put two iron fire-escaprs 
one, which is not here in question, overhanging the public lam. 
and the other, which forms the subject of dispute in this action, 
overhanging the land over which the right of way exists. This 
fire-escape projects some 3 feet 4V-» inches from the wall. Ti, 
platform itself is 7 feet from the ground, but it is supported 1 
struts, which at their lower end where they join the wall a 
only some 5 feet above the ground. From the platform to tie- 
ground is an iron ladder, which is about one foot north of the 
wall.

The right of way is now used by the plaintiffs in bringing a 
fuel for the heating of the apartments over the Bathurst stm t 
shops, and it is used by the tenants of the Bathurst street apnit 
ments in bringing in their furniture. It is also used to sonn 
extent by the tenants of the plaintiffs’ Bloor street shops and 
apartments. It is not suggested that any one using it has here
tofore been put to the least inconvenience by the presence of the 
fire-escape: waggons coming in from the lane seem to proceed 
along the middle of the strip of land over which there is the 
right of way, and, so proceeding, there is not the least chance of 
coming in contact with the fire-escape. The plaintiffs, however, 
suggest that in the future there may be difficulty. Mrs. Devaney 
owns in her own right the 50 feet of lots 1, 2, and 3, lying be
tween the executors’ 50 feet and the defendant’s 50 feet. The 
building on her property fronts on Bloor street and is a shallow 
building. The northern part of her land is not built upon, and 
there is no fence along the south limit of so much of her land 
as is subject to the plaintiffs’ easement. The result is that 
vehicles which come through the lane and along the right of 
way are generally turned on Mrs. Devaney’s property and are 
then backed against the platform at the rear of the Bathurst 
street buildings, and are then in a position to regain the lane on 
their outward journey without making auy further turn ; and 
what is suggested is, that if and when Mrs. Devaney buihl< on 
her land, and so blocks the land which is at present used as a
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turning ground, vehicles will have to turn in the public lane and 
back along the right of way strip on their inward journey, and 
it is suggested that, backing along the right of way strip, they 
may not steer as straight a course as they do at present, and may 
scrape along the fire-escape, which is at a height less than the 
height of the top of a high van. It is also suggested that, if two 
very large vans were to try to pass each other immediately north 
of the fire-escape, there might be difficulty ; and, finally, the plain
tiffs say that they may some day decide to tear down the norther
ly one of their Bathurst street buildings, and open a way through 
from Bathurst street, so as to make a continuous passageway 
from Markham street or London street by way of the lane, the 
right of way strip, and the new passageway to Bathurst street; 
and they say that, while they have not been hint as yet, they 
desire to protect themselves against the possibility of interference 
in the future with their full enjoyment of the right of way. Per
haps I ought to have noted in passing that at one time while Mrs. 
Dcvaney was carrying on the hotel business she had gates across 
the westerly end of the strip of land over which the right of way 
exists. These gates were on posts which projected some distance 
into the 20 feet, and therefore considerably reduced the actual 
width of the way ; and yet no one suggests that they caused any 
inconvenience.

The suggestions of future inconvenience seem to me to be far
fetched. They are not like the suggestions which Stirling, .1., 
had to consider in Skctchley v. Btryer (1893), 59 L.T.R. 754, 
and which led him to conclude that there was a substantial inter 
ference with the plaintiff's easement. On the contrary—the rule 
being as stated by Stirling, J., “that there is a difference between 
a grant of a way over a defined portion of land and a grant of 
the soil itself. In the latter ease any interference with the soil 
gives rise to an action for trespass; in the former an action does 
not lie unless there is a substantial interference with the easv- 
ent granted’’—I have reached the conclusion that the action 
does not lie in this ease. I think there is no interference w ith the 
casement granted, or, to use the language of Ooekburn, C.J., in 
Hutton v. Hamboro (18G0), 2 F. & F. 218: “practically and 
substantially the right of way can be exercised as conveniently 
as before,” and the plaintiffs have lost nothing by the alteration 
made by the defendant.

Obviously it is not a ease for damages, because the plaintiffs 
have not suffered any loss; and it is not a ease for an injunction, 
because it is, to say the least of it, highly improbable that they 
ever will be inconvenienced in the slightest degree by the fire- 
escape. They say they ought to have an injunction because it is

Ont.
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possible that, in some one of the ways which I have mentioned or 
in some other way, they may in the future suffer some incoi 
vcnienoe, and that when the inconvenience does arise they nm 
be held to have lost by acquiescence their right to object. Ii 
seems to me, however, that, the plaintiffs having brought tins 
action, there is not the slightest danger of its being held that tin 
have acquiesced-in any interference with the right of way, unless 
and until, the fire-escape proving to be an interference, tin 
desist from objecting. An injunction which will harm the 
defendant ought not to be granted for the sake merely of pi,, 
tecting the plaintiffs against some future interference with th 
exercise of their right of way, which they apprehend hut which 
it is difficult to believe w ill ever take place.

The action must be dismissed with costs.
It. V. McPherson, K.C., for the appellants.

It. S. Hubert sun, K.V., for respondent.
Middleton, J.:—The facts in this ease are simple, 

simple. The plaintiffs are the owners of a piece of land on the 
north side of Bloor street at the corner of Bathurst street, having 
a frontage on Bloor street of 50 feet, and a depth on Batlmrsi 
street of 150 feet. Towards the north their property has a width 
of 65 feet as against 50 feet frontage. The plaintiffs have also by 
grant a right of way “at all times and for all purposes in com 
mon with all other persons entitled thereto in over and Upon 
the northerly 20 feet” of lot number 3. This 20-foot strip 
extends westerly from the plaintiffs’ property to a public lane 
running north and south.

The defendant owns 50 feet of land fronting on Bloor stm 
and extending northerly to this lane. Upon this he erected a 
motion picture theatre, covering the entire lot. He also erect ,I 
a fire-escape projecting over the right of way 3 feet 4*4 inches, 
and a ladder projecting about a foot. This fire-escape is 7 feet 
6 inches above the surface of the ground, but it is supported on 
iron brackets sloping from the outer edge to the wall of the 
building.

The plaintiffs’ action is for a declaration that this is an ob
struction of their right of way, and for an order for its removal.

The learned trial Judge has taken the view that this is not 
such a substantial interference with the plaintiffs’ right of way 
as to justify the granting of any relief, and has dismissed the 
action with costs.

There is no question as to the existence and extent of the 
plaintiffs’ right. The defendant claims title under the plaintiffs' 
grantor by a junior conveyance.

At the time of the bringing of this action, and up to the 
trial, it was not shewn that the structure complained of actually
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caused any inconvenience to the plaintiffs, as the unobstructed 
portion of the 20 feet was sufficient to meet their requirements.

I am unable to agree with the view taken by the learned trial 
•Judge. It is well settled that the rights of the parties must be 
determined according to the true construction of the grant (see 
United Land Co. v. Great Eastern li.W. Co. (1875), L.lt. 10 
('h. 586) ; and it is to be observed that the grant here is in the 
widest possible terms. It follows, I think, that the grantor must 
not derogate in any way from his grant. Where the thing that 
is complained of is the erection of a substantial and permanent 
structure upon the land over which the grantor has already given 
a right of way, it appears to me to be almost impossible to say 
that there is not a real and substantial interference with the 
right conveyed.

1 quite agree with the opinion expressed in several eases that 
the Court is not called upon to interfere where that which is done 
is some small and insubstantial thing which dues not in truth 
and in sibstance affect the beneficial use of the right granted: 
but, where the plaintiff’s right depends upon the terms of a writ
ten grant, it ought not to be easy for the grantor to cut down 
the full extent of the privilege which for valuable consideration 
he has conveyed.

In each case it appears to me that it must be regarded as a 
question of fact, and upon the undisputed state of affairs hero 
1 can come to no other conclusion than that this structure is a 
substantial interference with the plaintiffs’ right. I rely on 
Shetchky v. Berger, 5!) L.T.R. 754; Clifford v. Home (1871), 
L.R. 9 C.P. 362.

1 am also of opinion that, where the structure complained of 
is permanent in its nature, there is a real danger that the plain
tiff. if he does not assert his rights, and acquiesces in its continu
ance, may be taken to have abandoned his right to complain, and 
to have so acquiesced in the thing complained of as to prevent 
him from hereafter asserting his rights. It is not necessary to 
enter upon a discussion of this question at length, for in my view 
the plaintiffs’ right is clear.

The judgment should be so framed as to give the defendant 
3 months in which to remove that which is complained of.

Riddell, J., agreed with Middleton, J.

Lennox, J.;—I agree in the reasoning and conclusions of 
my brother Middleton.

Meredith, C.J.C.P. The right which the plaintiffs have is

Ont.

App. Dtv.

MiNab.

Miri-dlth,c.J.c.r.
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only a right of way; in all other respect the land is, as betwee 
the parlies to this action, owned by the defendant, who has a!' 
other rights of ownership in ami over it, including a way in; 
the rest of his land adjoining it.

lint the right which the plaintiffs have is a right of way over 
the strip of land 20 feet in width ; not a right of way over a strip 
16 or 17 in width; so that if the effect of that which is com
plained of is to reduce the right of way in width 3 or 4 feel, 
so that it is made one over a strip of land not 20 feet but onlx 
16 or 17 in width, the plaintiffs ought to have a good cause of 
action, whether 16 or 17 feet, or none at all, is sufficient for their 
present uses, or is not; and it is admitted that, if that be so 
if the right is so reduced—the plaintiffs have a good cause of 
action.

It has been proved, and indeed is self-evident, that for all 
conveyances, or loads, over 7 ft. 6 in. in height, the 20-foot right 
of way is permanently reduced by the width of the “fire-esoapt 
platform complained of, that is, 3 ft. 4*4 in.; just as effcctuallv 
and more harmfully, reduced as and than if the space covered 
by the platform were built upon with bricks and mortar from 
the ground up to the roof of the building to which the fire-escape 
is attached: and accordingly the plaintiffs have a good cause of 
action.

But, if that were not so. if the question were merely whether 
the plaintiffs’ right of access to their land over the land in ques- 
lion is substantially obstructed by the structure in question, 
regardless of any specified width of the land over which the way 
existed, it could not, in my judgment, be well found that it s 
not.

The way into this way is also narrow, and the turn into it. 
at right angles, is more or less difficult according to size and 
character of the vehicle being driven; quite difficult enough at 
the full width of 20 feet with a large horse-drawn furniture-van. 
for instance; and still more difficult when more than one convex 
ance is at the turn, or in the short way, at the one time: and 
there must be always some danger in driving in or out in the 
dark—danger of the top of the conveyance or load striking 
against the projecting platform or its bracket supports.

And there is no reason, or excuse, that I can imagine, why 
any danger, or inconvenience, or narrowing of the way, should 
exist : the platform could, no doubt, be placed a little higher and 
be supported, if need be, from above instead of from below; or. if 
that should be inconvenient, it could, quite as well, be supported 
from above and made to fold up against the building when : t 
in use.
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It is not a sufficient answer, to such an action as this, merely 
lu soy that the plaintiff has had no need to ex wise his right, or 
has hitherto suffered no injury or inconvenience in exercising it ; 
il is his right to exercise it fully whenever he sees fit and to have 
any obstruction to such a reasonable exercise of it removed : lie 
is not bound to submit to it and actually sutler from it before 
the defendant can be compelled to remove it.

I am in favour of allowing the appeal, and of compelling the 
defendant to abate the obstruction, in any way that he may see 
fit ; and of allowing him 3 calendar months’ time in which to do 
so effectually. The appellants to have their costs throughout.

Ont.

App. Div.

Mt N AH.

I.atihfonl.

IjATCHFORD, J. :—1 think this appeal should lie allowed. The 
ease relied on by the defendant, Clifford v. lloarc, L.U. 9 (W. 
362, decided on a special ease, appears to state the law applicable 
to an infringement of a right of way, but the facts of the present 
ease are materially different.

There the action was for breach by a grantor of a covenant 
that he had not been a party or privy to anything whereby a 
right of way conveyed to the plaintiff over a road to be con
structed of a width of not less than 40 feet should lie impeached, 
charged, or incumbered in title, estate, or otherwise, lie had 
previously joined in a conveyance of adjacent lands, authoris
ing the grantee to erect a portico over the footpath forming a 
part of the right of way, provided the designs were submitted 
to and approved by the grantors or one of them. The designs 
were so submitted and approved. The portico, which projected 
from the first floor at a height of 16 feet from the ground, was 
supported by pillars which extended 2 feet into the right of 
way and along it for a distance of 5 feet. The material point 
considered was, whether there had been an interference with the 
right of way granted to the plaintiff. If this was decided ad
versely to the defendant, he would have been held liable upon 
his covenant. Coleridge, C.J., said (p. 370) that, construing the 
deeds according to the intention of the parties as expressed 
therein, the Court gathered from the language of the deed to 
the plaintiff that the intention was to grant to him ns an ease
ment the reasonable use and enjoyment of a right of way, and 
th i it was not suggested that the plaintiff had not such reason
able use and enjoyment. “Vpon the statements in the special 
ease, it does not appear that the plaintiff has not got in the fullest 
sense that which the deed purported to convey to him. If so, it 
follows that this action . . . cannot be sustained.” Brett, J., 
considered that there had been no substantial interference with
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the plaintiff’s reasonable list* of the easement granted to him. ;md 
said (p. 371) that the plaintiff’s rights had not been infringed at 
all, adding (pp. 371, 372) : “I would wish to guard myself i m 
being understood to ray that we should be justified in disreg. 1- 
ing an interference with a right because the damage is inappn 
ciuble. Generally speaking, any interference with a right, h u 
ever email, creates a cause of action.”

While any appreciable obstruction of a highway is act inn- 
able, the obstruction of a private right of way is, upon h.tcr 
authority, not actionable unless there is a real, substantial iiiier- 
ference with the enjoyment of it—per Cozens-Hardy, M.K in 
Pettey v. Parsons, [ 1914] 2 Ch. 653, 662.

In the present case there is a real and very substantial iv i 
ference with the plaintiffs’ enjoyment of the narrow right i f 
way—far more real and substantial than in the English »*;i 
cited. That is why 1 think the appeal should be allowed A 
reasdnable time should be given to the defendant to remove die 
obstructions.

Appeal attain </

McKILLOl* v. HICK ami McCOBVIH.
Alberta Supreme Court Appellate Division, Stuart, Beck ami Clarke, ,IJ..\ 

September Sit, lfltf.
Contracts ($ It D—170)—Agreement kur joint purchase ok w

PROPERTY BY THREE PERSONS—ONE PURCHASER BUYING OUT U 
OK ONE OK THE OTHERS —PARTITION BETWEEN REMAININ'!; TWO > 1
OK ONE OK THE l-OTS—LIABILITY OK PERSON SELLING OUT IN I I 
UNUER ORIGINAL AGREEMENT.

Where three persons together agree to purchase two lots, < i-1, 
trihuting an equal amount of the purchase prive, ami after t«» • > 
ments have been made, two of them make a verbal agreement win '> 
one agrees to purehase the interest of the other, and to pay him tin inr 
the amount paid by him on the original agreement, and the per-.' 
quiring the interest subsequently enters into another agreement " 
other original purchaser, whereby they agree to partition the l"'< I 
tween them, nothing being said about the payment of the balanre • • i '!• 
purchase price under the original agreement, the Court will 
that each would pay one-half, and the person who sold out his m M 
interest, anil made no further payments, having considered him-i i :ia I 
having been considered by the others to have transferred his em 
terest to them, and not having claimed nor been paid any sliar. the 
profit on the sole of one of the lots, cannot be held liable under tin 
original agreement for his share of the balance due on tin nil, - 
lot.

Appeal by one of the defendants from the judgment of Walsh. 
J., in an action for contribution. Reversed.

The facts of the case are fully set out in the judgin' id of 
Clarke, J.A.

A. O. Virtue, for appellant.
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.1 E. Dunlop, K.C., for respondent.
Sri art, J.A.:—I do not think that tin- mere favt that MvKillop 

was aware that MeCorvie had soit! out his interest to Hick would 
Miffin' to destroy MvKillop’s right to contribution as against Me- 
Corvic. This would not lie disputed hy anyone. And I think we 
van go further and say also that the fact that MvKillop, living 
aware of the deal between I lick and MeCorvie, had made a bar
gain with Hick, whom he knew to ho fully entitled to the remain
ing interest over and above his own, as to a partition of the 
property would not, of itself, destroy the right to contribution 
as long as that bargain did not put it out of MeKillop's power 
to give to MeCordie the rights which were necessarily correlative 
to tin- duty to contribute, viz., the share in the property which 
lie was originally intended to have.

I. :! what MvKillop did here quite clearly has prevented him 
from giving MeCorvie his originally intended undivided onc- 
tliird interest in the two one awe plots.

The only real difficulty about the matter in my mind arises 
from the question whether MeCorvie should not be taken to have 
assented to MeKillop’s action. Hut MvKillop knew that Me
Corvie had parted with all his substantial interest in the prop
erty. so far as benefits to be deserved therefrom were concerned. 
11- must, therefore, have known that MeCorvie was joining in the 
signature to the documents for formality only. If, at the time 
MeKillop got MeCorvie to sign, it was intended that MeCorvie’s 
obligations to his original co-purchasers were continuing, then his 
interest in the benefits to be derived from the property must 
also have been intended and understood as continuing. Hut Me
Killop’s actions clearly pointed to the contrary. He clearly con
sidered that MeCorvie had no interest or concern in what hap
pened to lot 5. That cou d only be the east; if his obligations to 
his co-purchasers had ceased as well. The assignment of 1915 
clearly removed all MeCorvie’s interest in lot 5 and must have 
removed as well his obligation to contribute to the purchase 
price. Hut the original obligation of contribution related to a 
single purchase agreement covering the two lots. That obligation 
was never by agreement reduced or divided proportionately so as 
to remain with respect to lot 2. Therefore, 1 think it must he 
treated as having disappeared entirely.

I would allow the appeal with costs and dismiss the action as 
against MeCorvie with costs.

Hick, J.A.:—I agree with the opinions expressed by my 
brothers Stvart and Clarke, JJ.A.

t 'i.muck, J.A.;—By agreement in writing dated February 19. 
11112. the plaintiff and the two defendants agreed to purchase 

1MI IU.JL

Alta.

App. !)tv.
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Hick \mi 
McCokn ik.
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from W. C. 1 ves, lots 2 mid 5 in a certain subdivision in Leth
bridge for the sum of #6,000. payable as follows: #000 down ; 
#600 on May 10, 1012, and the balance of #4,500 on February 
10, 1017, with interest.

The two first payments amounting to #1,500, were ' , ea<di 
of the purchasers contributing his one-third share of #500. The 
lots contained one acre each and were of about the same value. 
I judge they were purchased as a speculation.

Early in October, 1012, the defendant Hick verbally agreed in 
purchase tin* interest of his eo-defendant McCorvie and to pay 
therefor #500. the amount which had been paid by McCorvie on 
the original agreement. A promissory note was given for the 
amount and afterwards paid. Hick was to take the place of Me- 
Corvie in the transaction so that he would, upon payment of the 
purchase money, become entitled to a two-thirds undivided inter
est in the land and he became chargeable as between him mid 
McCorvie with payment of two-thirds of the unpaid balam-e of 
purchase money.

The plaintiff was not a party to this transaction but in the 
opinion of the trial Judge he was informed of it by Hick. This 
is denied by the plaintiff but it is difficult to understand his 
subsequent conduct if such were not the fact. It is positively 
sworn to by Hick and 1 treat it as an established fact.

Afterwards, and shortly before August 1, 1913, the plaintiff 
and Hick, without reference to McCorvie, verbally agreed to 
partition the two lots between them, the plaintiff taking lot 5 
and Iliek lot 2. Nothing was said about the payment of the 
balance of purchase money under the original agreement hut it 
would seem to follow that each would pay one-half, perhaps with 
some allowance to Hick for the #500 paid by McCorvie and r- 
eouped to him by Iliek.

The plaintiff says his understanding was that Hick was taking 
lot 2 on behalf of himself and McCorvie but I think he is mis
taken in this. Certainly, Iliek had no authority from McCorvie 
who was not mentioned in the transaction—and he having dis
posed of his interest to Hick to the plaintiff’s knowledge, I can 
see no ground for any such understanding. McCorvie was in
formed of the transaction between the other two, and thereafter 
made no further s and considered he was out of it.
About August 1. 1913, the plaintiff g taken possession of let 
5, sold it to Cameron and others for #3,60(1, through a real «-state 
agent, and he was informed by the agent that he could also sell 
lot 2. All three apparently joined in the written agreement for 
the sale of lot 5 to Cameron ft at and executed the necessary 
papers to enable the transfer of lot 5 to be made by Ives direct to

0

1677
5
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Cameron et al, hut this was done merely as a matter of formality 
It was common ground throughout that the lot belonged to plain
tiff <m whose hehalf the sale was made and he appropriated the 
purehase money other than what lie paid on the Ives agreement 
to his own purposes. The plaintiff was compelled to pay to Ives 
not only the balance of purchase money which appertained to 
lot f> hut also that which appertained to lot 2. I’pon completing 
the payments, he procured a transfer from Ives of lot 2 to the 
three original purchasers in 1920 (the transfer of lot 5 having 
liven made in 1916 to Cameron ft at) hut the transfer was not 
registered and it does not appear that MeCorvie accepted it or in 
any way recognized it. It was stated during the argument that 
the lot had gone to the city for taxes.

This action is to recover from each defendant one-third of all 
the sums paid hv the plaintiff in respect of both lots. Hick did 
not defend. The question for determination is whether or not. 
in view of the facts stated. MeCorvie is liable to contribute. The 
trial Judge found that he was, hut required the plaintiff to credit 
the amounts received by him as purehase money for lot 5. 1
find myself unable to agree with this result, which seems to me to 
have the effect of setting aside the arrangement whereby the 
plaintiff became the owner of lot f>. I see no ground for interfer
ing with that arrangement.

If MeCorvie is still liable to contribute, then it is only fair that 
lie should have the benefit of that credit, hut, in my opinion, he 
is not liable to contribute, by reason of the dealings between 
the plaintiff and Iliek. He cannot on payment receive the inter 
est in lot 5 which he would lie entitled to hut for such dealings. 
He never agreed to remain liable and have an interest in lot 2 
only. I do not think it is an answer to say now that he can share 
in the profits on the sale of lot 5.

Hut for the partition of the lots it may well he that both of 
them would have been sold for sufficient to meet the original pur
chase price and it would, I think, he unfair to MeCorvie at this 
late date to compel him to contribute to the loss which under the 
arrangement made by the plaintiff with Hick should fall upon 
the latter.

The right to contribution is founded on principles of equity 
and natural justice and is not, in my opinion, available under the 
••ireumstanees of this ease, where its exercise would work an 
injustice.

I would, therefore, allow the appeal and dismiss the action as 
against MeCorvie, both with costs to he taxed under column d.

Appeal alluwed.

24*1
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HOKA v. MOI NT KOVAL Tl'NNKL AND TERMINAL Co. AM» 
<\ N. It. Co.*

Quebec King'* H< mh, La nmt lir, C.J., Martin, Grrenshields, Doriun ,i ,J 
Hern nr, JJ. February Si, l'JSS.

Railways (4 VII 140) Canadian National Railway Com dan , A 
01 ISITION BY (loVKRNMF.NT—1XCOBDORATION OF BY 11*11» (Can I. , n. 
lit—Right to nit. and be si kd in ordinary action.

Hv Dominion statute, 11*11», eh. 1.1, the < 'nnailiim Nation:; I ltn . y. 
Company was create-1 as a corporation with a distinct existent- nn.| 
capable of suing nini 1 icing sued la-fore the Courts in an ordinary n 
Where the plaintiff first sued the Canadian National Railways. j 
during the trial asked for and was given leave to replace this no , !..
the “Canadian National Railway Company” and the proceeding 
continued, no exception being taken to the form, and judgment be- k- 
rendered against the railway, the Appellate Court will not ent. . 
an objection that no company exists haring the name it was giv ,i 
the action, there being no possibility of error as to the identity --! th- 
defendant.

t
Aim'Kai. by the ( inn National Railway Company (one of 

tin* defendants) from the trial judgment in an action for dam- 
ages for the death of the plaintiff’s son, while working in the 
Mount Royal Tunnel. Affirmed.

The facts of the ease are ns follows :—
Respondent sued the appellants in damages for the death of 

her son while working in the Mount Royal tunnel. The jury 
awarded a fraction of the sum claimed.

During the trial, after the presiding Judge had made Ins 
address, counsel for the C jan National R. Co. raised the 
objection that the Judge “did not charge that there is n<> evi
dence of the existence of a corporation called the Canadian Na 
tional Railway Company.”

The Superior Court condemned each of the appellants to pay 
half the sum awarded.

The question of law is whether the “Canadian National Rail
way Company,” the name used to designate the Federal tJovern 
ment railways, is a corporation with a distinct existence and 
capable of suing and being sued before the Courts in an ordinary 
action.

/>. C. Robertson, K.C., for Mount Royal Terminal Co.
Vrrron, Taschereau, H inf ret, Vallée & Oenest for Canadian 

National Railways.
Montii, Duranhau, Itoss ami Angers, for respondent.
Luiotiie, C.J.: A question was discussed at the hearing 

which was not raised before the Court of first instance. Is tin- 
“Canadian National Railway Company, Limited” an existing 

| ‘Appeal to Supreme Court of Canada pending. |
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corporation? The Government railways are generally designated 
a> “Canadian National Railways.” This is the name used in 
the present aetion. During the trial the plaintiff asked and was 
iriven leave to replace the name by the words “Canadian National 
Railway Company,” and the proceedings were continued. No 
exception to the form was made. It has not been alleged, there
fore. that the new name was that of a company which was not in 
the ease. In fact there has been no change of defendants. The 
original summons of ‘‘The Canadian National Railway Com
pany” has not been renewed or changed; and as this question 
was not discussed at the trial we should not entertain it in appeal.
I would confirm the judgment.

M utriN, J. ;—With respect to the other appellant, a prelimin
ary objection was raised before this Court that this company had 
no legal existence and it was urged that in virtue of the Order in 
Council of December 20, 1018, that the name under which the 
appellant was impleaded in the first instance was merely a col
lective or descriptive title of the railway system and not its 
corporative title, and the use of such a title was a mere matter 
of convenience or reference and did not create a new legal cor 
porate entity or affect in any manner whatsoever the legal status 
or the rights and obligations of the individual corporations col 
lectively so denoted.

Whatever may have been the effect of this Order in Council, 
by the Act, 1919 (Can.), eh. Id, assented to on June (», a company 
was incorporated under the name of Canadian National Railway 
Company, one of the constituent companies being the railway in 
<|iiestion, and although pending amalgamation or other consoli
dation of the lines of railway under government control, the use 
of this collective or descriptive designation of Canadian National 
Railways was continued, but after the enactment of this statute, 
even though the constituent railway companies retained their 
corporate existence, the company appellant was incorporated as 
a company under the name of Canadian National Railway 
Company.

The remarks reported in Hansard, (Can. II. of Com.) of the 
member of the Government having charge of this legislation to 
which we are referred, clearly indicate this as l»eing the effect of 
such incorporation that the company can sue or be sued, and 
while citations from Hansard are not binding, they are at least 
illuminating, and I hold that this preliminary objection made 
l».v the appellant railway company cannot prevail.

Section 15 of the Act 1919 (Can.), eh. Id, says ;—
“Actions, suits or other proceed by or against the company 

in respect of its undertaking or in respect of the operation or

Que.
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Tkhminai

C.Nr'co.
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management of the Canadian Government Kail ways, may, in tin- 
name of the company, without u Hat, lie brought in. ami may k 
heard by any .ludge or Judges of any Court of competent juri> 
dietion in Canada.”

And the Honourahle Mr. Meighen in Hansard of 1919, vol. 2. 
p. 1697, said :—

“In one sentence, it makes the new eorporation liable at law 
and vests in the new corporation the rights at law of a corporation 
rather than put it in the position of the Crown. A man now to 
sue in respect to anything done to him on the Intercolonial must 
have a fiat. Hereafter he can sue the Canadian National Kail
way Company without a fiat.”

Gkkknsii iki.iis, J.:—With respect to the other appellant, the 
Canadian National R. Co. A preliminary objection was raised 
by this appellant, that there was no proof made that this np|oi 
lant owned the engine that caused the death of the respondent's 
son, or employed the men who were operating that engine. Tin- 
statement was even made that this appellant had I
must admit that some embarrassment was caused to me at tin- 
argument, hut a subsequent consideration and examination nf 
the statutes and orders in council have caused the difficulty to 
have disappeared.

The Government of Canada became the owner of certain lines 
of railway. It proceeded to incorporate a company by statut- 
1919 (Can.), eh. IT It may he true that after the enactment o' 
this statute the different railway companies, the property c 
which had been acquired by the Government, retained tlie.i 
corporate existence, hut in explanation of the enactment tia- 
authors or law makers say that the company appellant, ul'ti-r 
its creation under the statute, could sue and he sued with n : 
to all obligations or undertakings of the different railway com 
panics, the properly of which the Government had acquired. Tl 
mendier of the Government stated that the incorporation of tin- 
company appellant relieved a person having claims against any of 
the companies from obtaining a fiat, a proceeding by way of 
petition of right, or before the Exchequer Court. I have no 
doubt whatever that the appellant, the Canadian National I». < 
is properly impleaded ill the present ease.

IhiKioN, J.:—The respondent sues for damages resulting from 
the death of her son who was killed in the tunnel driven umW 
the mountain at Montreal for the use of the appellant, tin 
“Canadian National Kail way Company.” The latter claims that 
no company exists hearing the name it was given in the a t ion.

This question cannot lie considered in the present appeal. In 
deed the respondent first sued the ‘‘Canadian National Kail

CN0
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ways,’’ who appeared by attorney and contested the action on 
the merits in eon junction with the other appellant. The respond
ent later obtained permission to amend the writ and to change the 
appellant’s name to “Canadian National Railway Company.”
The same attorney continued to act for the appellants and no 
exception to the form was made. There is, therefore, a company 
which recognised itself as indicated by tin* designation used by kuminaT
the respondent, and there is no possibility of error as to the Vo AMI' 
identity of the appellant. There is only—perhaps—inaccuracy r.N.K. Co. 
in the name, an informality which was not invoked by the rail „,.^r , 
way company. If the company had invoked that informality it 
would have been obliged to use its proper name, which would 
have been a matter of some difficulty, even for it.

Rkknikk, J. (dissenting) :—lie fore giving my opinion on the 
merits of the verdict as to responsibility and damages, I shall 
first take up a very important point raised in the factum of the 
“Canadian National Railway Company.” The attorney for 
“Canadian National Railways" or “Canadian National Railway 
Company” denies the existence of the latter company and alleges 
that nothing can justify the jury in returning a verdict against 
it. He alleges that in his plea he denied all the allegations of 
the action which could alTcet the latter, that the plaintiff has 
made no proof whatever that the locomotive which struck Mori 
coni was the property of the “Canadian National Railway Com 
puny,” or that the crew in charge of that locomotive was com
posed of employees of the “Canadian National Railway Com
pany.” Now, says the learned attorney, the jury 1ms held the 
appellant responsible for the accident by the following answer :

“Canadian National Railway Company” on account of the 
negligence of the engine crew in running on the wrong track.

What must we understand by “Canadian National Railways” 
and “Canadian National Railway Company?”

To answer this question some statutes and Orders in Council 
must he cited.

The Act 1910 (Can.), ch. lib. secs. 2 and 3, say : -
"2. Subject as hereinafter provided, any claim against His 

Majesty arising out of the operation of the Intercolonial Railway 
and not exceeding in amount the sum of two hundred dollars, 
for damages alleged to be caused by negligence, or made payable 
by statute, may be sued for and prosecuted by action, suit or 
other proceeding in any provincial court having jurisdiction to 
the said amount over like claims between subjects. 3. In any such 
«••lion, suit or other proceeding His Majesty shall not be cited 
as defendant, but the process shall be issued against the officers 
appointed to manage the Intercolonial Railway, who shall hr riled
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by tin* name ami description of the ‘Government Railways Man
aging Board’, and such process may be served upon any member 
of the said hoard or upon any officer of the Government Rail 
ways. . . ”

By the Act 1913 (Can.), eh. 20, see. 1, the amount for which 
an action could In* taken in the manner provided in the Act cited 
above was increased to $500. By the Act 1916 (< Vi.), eh 17. it 
was declared that the provisions of the first Act, amended, should 
be applied and their scope extended to include all claims arising 
out of the operation of all the railways, their branches and exten
sions, as well as 'In* ferries connected therewith, under the* control 
and administration of the Minister of Railways and Canals. This 
extension was so complete as to include claims arising out of the 
operation of the Intercolonial Railway.

An Order in Council was passed in November, 1918, in the 
interests of economy and efficiency in the administration and 
operation of the Canadian Government Railways and the system 
known as the “Canadian Northern Railway System.” It was 
decided that the board of directors of the government railways 
should be that of the “Canadian Northern Railway System."

On December 30, 1918, a new Order in Council was passed to 
the following effect :

“. . . Directing the directors to use as a collective or descrip
tive designation the name ‘Canadian National Railways' in 1 i< u 
of the names ‘Canadian Northern Railway System’ and ‘Can
adian Government Railways' ; provided that deeds, leases, agree 
ments and documents of all kinds requiring execution under seal 
shall continue to be drawn and executed under the respective 
corporate names of the corporations (including the Crown), own
ing or entitled to the properties affected thereby, and that nothing 
in this Order shall lie taken to restrict or enlarge or otherwise 
affect the liability of such respective corporations for any of 
their respective acts or omissions, the corporate entity in cadi 
case being preserved and the rights and liabilities remaining the 
same as heretofore, notwithstanding the use of the collective <>r 
descriptive designation herein ordered.”

An Act was passed June 6, 1919, incorporating a company to 
operate the Government railways under the name of “Canadian 
Northern Railways.” Section 1 of this Act, 1919 (Can.', eh. 
13, says :—

“1. The Governor in Council may nominate such persons as 
may be deemed expedient, not less than five, nor more than 
fifteen, to be directors of the company hereby incorporated, and 
upon such nomination being made, the persons so nominated, 
and their successors, and such other persons as may from time
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to time he nominated by the Governor in Council ns directors, Que. 
shall he and are hereby incorporated as a company, under the “B 
name of ‘Canadian National Railway Company', hereinafter 
called ‘the company’. No stock ownership shall he necessary Rnsx 
to qualify a director.” Mm \r

By see. 4, the head office of the company is fixed at whatever Royai. 
place in Canada the Governor in Council may from time to time 
designate. Sections 7 and 8 provide that the first directors may (Vn ^N*‘ 
make by-laws and appoint an executive committee of the Board C.N.R. c- 
of Directors. By virtue of see. 10, all the railways belonging to |
the Canadian Government and all the lines of the “Canadian 
Northern” are subject to the provisions of the Act. Two sche
dules to this Act expressly mention the names of all the lines of 
this last named company. By see. IT» (1.), all actions, suits or 
other proceedings may be brought against the company without 
a fiat. Any valid defence on behalf of any of the various corpora
tions (including His Majesty) may be made by the company, and 
such proceedings may be brought before the Court which would 
have jurisdiction in similar matters between individuals. Section 
24 says:—

24. “Pending amalgamation or other consolidation of the 
lines of railway or works under its control, the company may, in 
respect of the operation of its lines of railway or the lines of t ail- 
way of the Canadian Northern System or the Canadian Govern
ment Railways, use the name ‘Canadian National Railways’ as a 
collective or descriptive designation of all lines of railway or 
railway works under its control, without, however, affecting the 
rights or liabilities of any of the respective corporations (includ 
big His Majesty) for any of their respective acts or omissions.”

See also sec. 14.
No Order in Council seems to have been passed under secs. 1 

and 4. 7. 6 and 11 of the above mentioned statute. The building 
destined to contain the company’s offices has been erected and 
still exists, but the mind which should have given it life, th**
Board of Management, has never been created. It is a body 
without mind or life. An Order in Council appointing at least f> 
and not more than 15 directors would have given life and exis
tence to the company; but no such Order in Council has ever 
been passed and the company does not therefore exist.

As regards the “Canadian National Railways,” we have seen 
hy the extracts I have quoted from an Order in Council dated 
December 20, 1018, that this name did not create a definite legal 
company. The Order in Council merely empowers the Board of 
Management of the Government railways and of the “Canadian 
Northern" to use this one expression to designate the roads under
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its control. It is distinctly stated that nothing in this Order m 
Council shall he taken to restrict, increase or otherwise affect ih. 
responsibility of any proprietor of one or more of these roads 
as regards their responsibility for any act or omission on their 
part. Each of the owners retained its legal entity as regards its 
rights and obligations notwithstanding the employment of tins 
collective or descriptive name “Canadian National Railways. 
Now the action was tirst against the “Canadian Northern
Railway Company” and later on this name was changed in 
“Canadian National Railway Company.” The verdict went 
against the company designated under this latter name. If no 
company exists under that name, a verdict against it cannot 
touch any of the companies of the “(Ircat Northern System” or 
of the Government. In that case no corporation would have lir.-n 

legally summoned and none would be before the Court and « ;ip- 
alde of being condemned.

Viewed from another angle, if the verdict had been rend*-red 
against “Canadian National Railways,” the effect would haw 
been the same and that for the same reasons. The evidvnw 
shews that the engine which struck the victim bore the name 
“Canadian National Railways.” That would load one to belies 
that the engine belonged to the Government railways. Itui tli * 
name or these words do not designate any legal corporation, 
any corporate entity. They designate the railways Itelonging to 
the Government or to 11 is Majesty. Now in this ease no at ion, 
no claim in damages, could be taken before the Courts of tins 
Province by direct suit against His Majesty, who is owner of tIk- 
railways belonging to his Government.

The only method of procedure would be by way of petition of 
right before the Exchequer Court of Canada. So there was la k 
of jurisdiction on the part of the Court of tirât instance ami tlv 
verdict rendered against “Canadian National Railways, or 
“Canadian National Railway Company” is absolutely illegal and 
null.

I am of opinion that this Court is obliged to take cognisance of 
this lack of jurisdiction.

The attorney for the respondent argued that the “Canadian 
Northern Railway Company” was a dr facto corporation.

1 am not of that opinion. Such dr facto eor|>orations exist in 
England and have done so for a great number of years. Tim dan 
of their incorporation has been lost sight of, but they have 
always been known to the public as corporations. There mn\ In- 
others of whose existence I am not aware.

I cannot maintain the appeal as regards the “Canadian Na
tional Railway Company” for the reasons which I hav men

18
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tinned mimI would quash the verdict as regards that appellant.
A ppt a I (/ ism Used.

KKX v. MA<’IM)XALU.
Alberta Supreme Court. Appellate Division, Stuart, amt Heck, JJ.A.

Simmons, J. ad hoc, Hyndman and Clarke, JJ.A. April JH, IUU. 
Api'k.u. ( 51C—25)—Stated case—No stated » ask by Ji sticks ik speci al 

Act dives no iu-.iit ok ahpkai. Lu/voit Act 1916 (Ai.ta.) cii.
4 AND AMENDMENTS.

A proceeding by way of a stated rase by Justices Is a form of 
appeal and In cases In which any appeal is prohibited under the 
Liquor Act. 1916 (Alta.) eh. 4 and amendments, there Is no juris
diction to hear a case stated by a maglstr ite on a point of law.

Case stated by a magistrate.
Frank Ford, K.C., for defendant.
It. A. Smith. for the prosecution.
Sri a ht, J.A. It seems to me to he clear that the Legislature 

of the province has enacted that all Justices of the Peace shall 
he the final Judges both of law ami of fact under the Liquor 
Act 1916, (Alta.) eh. 4, insofar as ordinary citizens are con
cerned unless, as provided by the amendment passed only at 
the last session, the accused has in fact been sent to jail. Neith
er a Judge of the Supreme Court nor this Appellate Division 
Ini' now any power of interference in any shape, manner or 
form except as to jurisdiction. The Act says that there shall 
he no appeal except in the case of vendors or druggists, as ac
cused. or in all cases, by the prosecution. Does this mean that 
there shall be no such thing as a stated case f It seems to be 
well settled that a stated case is a form of appeal. Keeping in 
view the obvious purpose of the Act to make it impossible for 
an ordinary person to get rid of the decision of the Justice of 
the Peace when given against him I think we ought to give 
to the expression “appeal” the full meaning of which it is 
capable, and which has in general been attributed to it in cases 
under, and in the words of, the Criminal Code whose provisions 
are made generally applicable to proceedings under provincial 
statutes. In this view there is no need to refer to the special 
provisions of sec. 769 of the Code. We have no jurisdiction in 
my opinion to entertain this stated case and the application 
should be dismissed without costs.

Hi:ck, J.A.:—The Magistrates Act, eh. 13 of 1906 (Alta.) as 
amended by ch. 4 of 1918, sec. 25, enacts that

“8. Except as otherwise specially provided, the provisions 
of The Criminal Code of Canada as amended from time to 
time respecting summary convictions and proceedings relating 
thereto shall apply in respect to all convictions or orders made 
or to be made by justices of the peace and police magistrates

Alta. 

Ami. Ih\.
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under any law or regulation in force in the province or under 
munie pal by-laws.”

The effect of this general enactment is to introduce among 
other provisions sec. 750 to 76!) relating to appeals properly s 
called and to stated cases. Section 750 is prefaced by tin* 
words :—‘‘Unless it is otherwise provided in the special Act. 
These words obviously necessarily refer to special Acts (i.v 
Acts other than the Criminal Code) passed by the Dominion 
Parliament. Consequently when this procedure was introduced 
into the Provincial field, these introductory words, inasmuch n> 
they could have no possible application to Provincial matters 
in the sense which they have in the Code, were not introduced 
but arc to Ik* wholly disregarded. This being so I think tie- 
words ‘‘by any special Act” occurring in see. 769 are also t«. 
be wholly disregarded. The result is that where there is no 
right of appeal in the ordinary sense there is no right to state 
a case.

The legislation to which I have n ferred is of a quite general 
character and is probably not in itseli open to criticism. Never 
theless I have struggled to give some other interpretation by 
reason of the result of this interprétât on permitting effect t<. 
be given to the injustices of the Liquor Act, wdiieh, first, puts 
overwhelming presumption of guilt against the accused and 
then prohibits an appeal by the accused, though giving one to 
the prosecution, and to which has now been added the further 
injustice of making an accused liable to conviction though tin- 
act with which he is charged was ‘‘done, suffered or permitted 
inadvertently or without guilty intent or without guilty know I 
edge.”

The appeal of the accused must be dismissed. I would give 
no costa.

Simmons, J. and IIyndman, J.A., concurred with Clark . 
J.A.

Ci.arke, J.A.:—This is a case stated by Primrose. Police 
Magistrate at Edmonton, on the application of the defendant 
for the opinion of the Court as to whether he, having detenu in 
ed that the defendant is guilty of the offence charged, would he 
right in convicting him. The charge is for keeping liquor for 
sale contrary to the Liquor Act and the evidence satisfies the 
magistrate that !>eer of the prohibited strength was kept on tin* 
defendant's premises (the Selkirk Hotel in Edmonton) without 
the knowledge of the defendant or of the bar tender or any 
other employee of the defendant and against his express com 
mands which were known to the bar tender. This raises the 
important question of the applicability of the doctrine of men*
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nu to offences against the “Liquor Act.” I would think it 
desirable that this important question should be settled by some 
competent tribunal so as to furnish a precedent and guide to 
Justices of the Peace in their administration of the Act, as well 
as to others who may be affected, but unfortunately for the 
magistrate as well as for the defendant, we are met on the 
threshold with the fatal objection that there is no authority 
which enables the magistrate to state a case for the opinion 
of the Court in prosecutions under the Liqurr Act, for offences 
in respect of which there is no appeal.

Authority for stating a case in respect of summary convie 
tions is contained in sec. 761 of the Criminal Code but it is 
subject to the qualification in sec. 769 sub sec. 2.

“Where by any special Act it is provided that there shall be 
no appeal from any conviction or order, no proceedings shall 
be taken to have a case stated or signed as aforesaid in any 
case to which such provision as to appeal in such special Act 
applies.”

The Liquor Act provides that, with some exceptions, which 
•In not include the charge here in question, the conviction of the 
magistrate shall be final and conclusive and against such con
viction there shall be no appeal.

There is considerable authority for the view that a proceeding 
by way of stated ease under see. 761 of the Code is one form 
of appeal from a conviction. Power is given to the Court, on 
hearing the case, to affirm, reverse or modify the conviction. 
Certainly a conviction cannot be final if it can be set aside in a 
proceeding which brings it into question whatever name such 
proceeding bears. Sec Iicy. v. Simpson (1896). 28 O.R. 231; 
/.ruts v. Johnston (1910), 3 N.L.R. 364; It v. W<infi,l,l (1919), 
47 D.L.R. 85, 14 Alta. L.R. 572, 31 Can. Cr. ('as. 163.

My conclusion is that the sections of the Criminal Code which 
relate to a stated case do not apply to cases under the Liquor 
Act where there is no appeal. Section 8 of the Act respecting 
Police Magistrates and Justices of the Peace makes the pro 
visions of the Criminal Code applicable “except as otherwise 
specially provided.” 1 think here it is otherwise specially pro
vided. and even if sec. 761 of the Criminal Code is applicable, 
sec. 769 (2) must also be applicable. The words “special Act” 
therein mentioned being referable to the Provincial Act, which 
provides that there shall be no appeal which in this case is 
the Liquor Act.

I would quash the appeal, no costs.
Appeal by .stated case quashed.
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IKK (ill v. BKMJCRIVK.
Alberta Supreme Court, Appellate Ihnxinn, Stuart, lluiulman aixl 

Clarke, JJ.A. October 9, l'Jtî.
Al'TOMOHII.KS ($ 111 — 205)—4'ou,ihkin between motor i ahs on mkhixva 

—8TATI TORY 1*1 TV IMItlNKII BY 1911 12 (Al.TA.), III. 5, SEC. I j 
—Violation—On re ok crook.

Iii mi Hvtion for ilanuigvs to a motor whirl»* itiiimmI by collision u.th 
another motor vehicle on a highway, there lading no fault attributal 
to eith«*r party with respect to the rate of h|m,«,i| or the lights on ti, 
earn, the liahility ih piTnling upon the observance or violation of t 
duty east by sec. .'t (1) of the Highways Act, 1911-18 (Alta.), eh 
ii|H*n persons meeting upon a highway the onus is upon the plaintitT to 
establish that the defendant at the time of the collision was eiicnu • 
iug upon the plaintitf’s half of the road; the road la'ing the part m 
the highway appropriated to vehicular t rallie.

|See note following.)
Am xi. hy the plaintiff from the judgment at the trial of »n 

action in whieh hot It parties claimed damages from the other lor 
damage to their ears in collision on the highway. The trial Judge 
dismissed lad It claims. Appeal allowed.

AbbotI <t McLauuhlin, for appellant.
La tut rt/ it- I.amlrif, for respondent.
The judgment of tin* Court was delivered by
CbARKK, J.A. : About 7 o’clock in the evening on October 

1921, the plaintiff ami defendant, who were travelling in opposite 
directions, met on the highway between Morinville and St. Albert 
about a mile north of the latter place. Ka<-h was driving an auto
mobile, the plaintiff going south and the defendant going north. 
Their ears came into collision resulting in damage to Iwtli cars 
for which each blames the other and each claims damages from 
the other. The trial Judge dismissed liotli claims. The plaintiff 
only appeals.

I accept the finding of the trial Judge that no fault is uttrihui 
able to either party with respect to the rate of speed or the lights 
on the ears, and that the liability of one or the other depends 
upon his observance or violation of the duty east by law upon 
persons meeting upon a highway.

Section .1 (1) of the Highways Act. 1911-12 (Alta.), eh. ». 
provides as follows: “If a person travelling or being upon a 
highway in charge of a motor vehicle or of a vehicle drawn by 
one or more horses, or one or more other animals, meets another 
motor vehicle or a vehicle drawn as aforesaid, he shall turn out 
to the right from the centre of the road, allowing to tin* motor 
vehicle or vehicle so met one-lw If of the road.”

The parties have treated the “road” as that part of the high 
way appropriated to vehicular traffic which is, 1 think, the 
correct view. The road in question had a width of approximately
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22 feet, the most accurate measurement giving it as 21 f«‘et 1 
mi'll, so that each was entitled to a fraction more than 101-» feet. 
In order to succeed the burden was on tlie plaintiff to establish 
that the defendant at the time of the collision was encroaching 
upon the plaintiff's half, being the westerly half of the road.

The trial .ludge in his reasons for judgment says:—“It seems 
tn me that having regard to the fact that both cars were so near 
the centre of the travelled road after the accident, that I could 
not reasonably find which was on the wrong side at the moment 
of impact, especially in view of the peculiar nature of the collision 
of the cars.*’

After a careful examination of the evidence I am satisfied that 
tin* collision took place on the plaintiff's half of the road and 
from the nature of the injuries to the cars. I think that the 
defendant, who had been travelling, according to his evidence, 
alunit in the centre of the road, about a foot from the centre on 
the east side of the road, must have turned his wheel to the left, 
resulting in his left front wheel colliding with the plaintiff's 
left front wheel, which was broken off. letting down the front 
axle of the plaintiff's ear which made a scratch along the road, 
indicating where the plaintiff’s ear was travelling.

The evidence of the plaintiff and the witnesses who were in the 
car with him is that the plaintiff was always on his own half of 
the mail and that he turned to the outer side of the road in order 
to pass the defendant with safety. The undoubted position of 
the scratch made by the end of the axle supports the plaintiff's 
view, but what finally determines my conclusion is the evidence 
of the defendant himself. In his examination in chief lie drew a 
sketch on which he marked, amongst other marks, the letter ‘ X ' 
and gave this evidence :

And you met by a point indicated by the dot ‘ X ' on the 
west side of the road ? A. Yes. On the west side of the road,
what distance? A. On the scratch, on the west side of the road 
like that. <j. The scratch is on the west side of the road at what 
distance? A. About a foot from the centre, I measured exactly.”

S.-ratch referred to marked “X”)’’.
On cross-examination lie gave this evidence: Well, Mr.

Hcllcrive. you put in a little sketch there. You say the collision 
was about 1 foot west of the centre line ? A. It is where his car 
dropped ; Mr. Hough’s car. <^. Yes, you say that was about 1 
foot west of the centre line? A. Yes, west. <J. Now the other 
witnesses say it was two or three feet. Might they be right ? 
What is this point ‘X* there? What is that? A. There is a 
scratch going west—no, going east. <j. Of your car? A. No. 
Hough s ear. (J. Hut 1 do not know vet what that ‘X’ is. A.
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The ear dropped there, tj. Whose car? Your ear? A. No, Mr. 
Hough’s.”

And later oil he was asked:—“(j. Then what is this ‘X’ down 
here, what is this ‘X’?

The Court: The ‘X’ is where his left hind wheels were when 
h righted his ear. Ilis ear was thrown over on the side.”

And just at the elose of the cross-examination:—i am nut 
satisfied yet with what that ‘X’ means. What is the ‘X’ mark/ 
A. It is when the other gentleman’s wheel broke, it scratched 11 • 
land there.”

1 think the trial Judge was eonfused as indicated by tin* abm< 
interjection, for it is quite plain by reference to the sketch tL.i 
the “X” is west of the centre line and has no reference to tin 
position of the defendant’s ear when it stopped, which is other 
wise shown on the sketch. The defendant says his ear went 1. 
or 14 feet after the collision at point “X”, and 1 rather think 
this confusion is the reason for the Judge’s difficulty in arriving 
at. a conclusion as to which side of the centre the collision 
curred. I would judge from all the evidence that the point where 
the wheels came together was fully 2 feet west of the centre of 
the road, and, if so. the defendant had no right to be where li. 
was. 1 have no doubt the lights were dazzling to the eyes. My 
own experience tells me how difficult it is when approaching 
lighted ear at close distance to tell your whereabouts with refer 
ence to the other ear and to the road, but that is a risk both 
parties must take and makes the duty to keep well on one’s own 
side most imperative. When the defendant first saw the plaintiff 
approaching, while at a considerable distance away, he would 
have acted more wisely if he had then taken the right hand side 
of his half of the road instead of continuing along the centre or 
close to it.

Finding, as 1 do, that the plaintiff was observing the law of 
the road, I see nothing in the evidence that would suggest to 
him that the defendant would not pass on his proper side, so that 
no question of contributory negligence arises.

I think the plaintiff is entitled to recover from the defendant 
$188, with costs of the action and appeal, and would „o decide.

Judgment for plaintiff.
NOTE.

Negligence by driver of motor car in not keeping to tiil
PROPER SIDE OF THE ROAD.

The statutory rule of the road in Alberta requiring drivers of 
vehicles when they meet to ‘‘turn to the right” does not imply 
that a driver of an automobile should always be on the right side 
of the road, but simply requires the driver to turn to the right in
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a reasonable* and seasonable time to avoid collision: Thomas v. 
Ward (1913), 11 D.L.R. 231, 7 A Ira. L.K. 79. This ease also held 
that the driver of an automobile is not guilty of contributory 
negligence where, on approaching another automobile coming to
wn n Is him on the wrong side of the road and having reasonable 
ground to believe that there was not ample room for him to pass 
the approaching vehicle on his right side of the road, turns to his 
left, though it turned out to be the wrong course to adopt, 
because a collision resulted, where it appears that the driver’s 
embarrassment was due solely to the action of the approaching 
automobile in adhering too long to the wrong side of the road 
without turning to the right of the road seasonably: and that 
notwithstanding the negligence of plaintiff in driving an auto
mobile down a hill at an excessive rate of speed, recovery for 
injuries incurred through a collision with defendant’s auto
mobile will not be barred where the real cause of the accident 
was the negligence of the defendant in being on the wrong side 
of the road without excuse, and not turning out as soon as he 
should have done and not allowing the plaintiff ample room to 
pass him.

In the absence of statutory provision and of proof of any 
regulation of the Lieutenant-Governor in Council under sub-sec. 
3 of sec. 20 of the Motor Vehicles Act (Alta.), or of any municipal 
by-law, the act of a defendant in driving to the left of the centre 
line of a street is not negligence per sc, even though the rule of 
the road in this country is, as the Court is entitled to recognise 
without proof, to keep to the right: Osborne v. Landis (Alta.) 
(1016), 34 W.L.R. 118.

The fact that a carter leaves his horse and wagon standing 
obliquely across a street in such a way as to block up more 
than half of its width, in violation of a municipal by-law, does 
not exonerate from all liability an automobile driver who im
prudently causes a collision by passing at any risk rather than 
stopping and requesting room to pass. In such case it is con
tributory negligence. Wayagamaek Pulp & Paper Co. v. 
Girard, 27 Que. K.R. 101, affirming the Court of Review and 
reversing the Superior Court, 51 Que. S C. 317.

When the primary cause of an automobile collision was the 
defendant’s violation of the rules of the road (Nova Scotia stats. 
1914 ), by running on the wrong side of the road when approach
ing an intersection, and cutting the corner at that intersection, 
he cannot evade the consequences of his negligence by setting up 
that the plaintiff (who was originally on the proper side of the 
cross street) had swerved, in the emergency, to the wrong side of 
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the cross street in an attempt to avoid the collision: Bain v. 
Fuller (1916), 29 D.L.R. 113, affirmed 51 N.S.R. 55.

IMPERIAL GRAIN A MILLING Co. v. 8LOBIX8KY BROS. A 80X8.
Manitoba King's Bench, Adamson, J. August S, 19$$.

Sale ($ III A—51)—Of goods—Written contract—Trade usage or 
course c f dealing—Evidence of—Admissibility—Usage allow
ING PURCHASER TO OBTAIN DELIVERY OF PART OF GOODS BEFORE TIME
mentioned in contract—Default of seller in not tendering 
balance—Specific performance—Contract within Sales of 
Goods Act, lt.S.M. 1913, ch. 174—Default—Verbal offer to 
allow completion—Rights and liabilities of parties.

In commercial transactions, evidence of a trade usage or course of 
dealing not inconsistent with the specific terms of a written contract is 
admissible to annex incidents to the contract with respect to which it is 
silent and such contracts are considered to have been made subject to 
the recognised practices of the particular trade or business, but where 
the time for the delivery is of the essence of the contract the fact that 
a trade usage has enabled the buyer to obtain delivery of a part of the 
goods prior to the date mentioned in the contract for delivery does not 
relieve the seller from tendering the balance of the goods within the 
time conditioned in the contract when it becomes apparent the buyers 
are not ordering in order to hold the buyers to their contract, and 
where the seller does not do this he cannot succeed in an action for 
specific performance or damages, being himself in default.

Where the contract is within the Hales of Goods Act, R.S.M. 1913, 
ch. 174, \f either party has made default in delivery or acceptance, a 
subb 'ouei verbal agreement to allow him to complete is not binding 
and Lo - annot sue either on the original contract, not being ready and 
willing to perform it, or on the later agreement, since it is not in 
writing.

[See note following; also (1922), 66 D.L.R. 765.]

Action for specific performance of a contract for the sale and 
delivery of goods, or for damages for breach of contract. Dis
missed. Counterclaim for damages also dismissed.

A. E. lloskin, K.C., and F. J. Montague, for plaintiff.
M. J. Finkelstein, and C. E. Finkelstein, for defendants.
Adamson, J. :—The plaintiffs are a rice importing and milling 

concern with headquarters and mills at Vancouver in British 
Columbia. The defendants arc wholesale grocers at Winnipeg 
in Manitoba. On November 6, 1919, a verbal order for 25 tons 
of “Elephant and Flag Rice Assorted,” was given by the defend
ants through Seott-Bathgate, who were the plaintiff’s brokers in 
Winnipeg. Later the plaintiffs (hereinafter called the sellers) 
prepared a written contract on their own form, which they 
executed and sent to their brokers for execution by the defend
ants (hereinafter called the buyers). This agreement, though 
the arrangement was made early in November, 1919, is dated 
January 16, 1920, and was executed by the buyers some time 
shortly after that date. The agreement was in part as follows :—

“The vendors agree to sell and the purchasers agree to buy
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the following goods upon terms and conditions as to payment and 
delivery as herein set forth :—

Price Shipment from
Quantity Quality per 100 F.O.B. mill Vancouver not

gross later than
25 tons Elephant $10.25 Basis 100 lb. bags April 30/20 
assorted Flag 10.10 Basis 100 lb. bags April 30- 20
rices

Terms and conditions on back.
Jan. 16th, 1920.

[signatures] ”
Another agreement was made, dated February 2, 1920, on the 

same form for 25 tons “flag” at $12.85 for “shipment from 
Vancouver not later than June 3(1, 1920.” This agreement also 
had a clause, as follows: “Packing in 50’s $2 per ton higher, or 
10 cents per 100 higher.”

The following shipments were made :—
April 17, 1920:
50 hags Flag of 100 lbs. each, 21/-» tons. 100 bags Flag of 50 lbs. 

each, 21/» tons; for which buyers were hilled and for which they 
paid $1,015. This shipment was allocated by the sellers to the 
first contract, that is, the one dated January 16, 1920.

June 4, 1920: 300 hags of Elephant 100 lbs. each, 15 tons; 200 
hags of Elephant 50 lbs. each, 5 tons. The buyers were billed 
with this and paid $4,660 for same. One-half of this shipment 
was allocated by the sellers to each of the contracts.

These are the only shipments made within the time specified 
for delivery in the two contracts.

On August 9, 1920, the buyers received from the sellers: 60 
hags of Elephant 100 lbs., 3 tons, and 80 bags of Elephaut 50 lbs., 
21/*» tons. The buyers paid $1,139 for this shipment, and the 
sellers allocated three tons to the contract January 16, 1920, and 
two and one-half tons to the contract of February 2, 1920.

On September 9,1920, the buyers also received from the sellers, 
after order: 60 bags Flag 100 lbs., 3 tons; 80 bags Flag 50 lbs., 2 
tons. The buyers paid $1,151.50 for this shipment and the 
sellers charged half of this shipment to each contract.

The sellers allege breach of contract and claim specific per
formance or damages for non-receipt of 4Vfc tons of rice under 
the contract January 16, 1920, and lO1/*. tons under the contract 
of February 2, 1920. The buyers state that they were unable to 
get rice under the contracts in November and December, 1919, 
and January and February, 1920, and counterclaim for conse
quent damages as well as for damages for non-delivery under 
earlier similar contracts.
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The sellers ask for payment in full for the undelivered ri., 
nnd storage, and interest, in other words, they ask for specie- 
performance of the contract. In my judgment this is not . 
case for specific performance which is only granted where dam 
ages are inadequate. Damages are not inadequate here. Mon 
over, in cases where title to goods has not passed, as here, tin- 
seller ’s only remedy is damages : Hostrefl v. Kilborn ( 1S62 ). 11 
Moo. PC. ;I09, 1.1 K.H. .111.

The sellers pleaded “custom of the trade” to explain ami 
«-hange the meaning of the term “shipment from Vancouver m> 
later than” in ea« h of the contracts. Counsel for the buyrrs 
objected to such evidence on the ground that it was an attempt 
to vary or add to the contract.

The question of the admissibility of this evidence was gnu 
into by (ialt. »l., on an application for a commission to tak 
evidence to change the meaning of the clear words of the con
tract : 11922), 66 D.L.R. 76.1, .'12 Man. L.R. 91. At the trial tl 
plaintiffs were allowed to amend the statement of claim, sett in 
up a usage of the trade and course of dealing. The evidence was 
admitted subject to objection.

The evidence was not evidence of a custom but rather a usage 
of the trade or course of dealing between the parties in the light 
of these contracts were made. It is settled law that in
commercial transactions, evidence of a usage (not inconsistent 
with those expressed) is admissible to annex incidents to a writ
ten contract with respect to which such contract is silent, and 
such contracts are considered to have been made subject to tIk* 
recognised practices of the particular trade or business, provided 
they do not interfere with its specific terms : 10 Hals. p. 261, so-. 

482 : Hutton v. Warren (1826). 1 M. & W. 466, per Parke, It., at 
p. 475, 1.10 E.R. 517, at p. 521 ; Gulf Line v. Laycock (1901 7
Com. Cas. 1, per Kennedy, *1., at p. 4; and Phipson on Evidence, 
6th ed., 1921, p. 105. Evidence to complete a contract by shew 
ing an established course of dealing between the parties may be 
admitted in some eases : Pontifex v. Hartley (1893), 62 L.J. 
(Q.B.) 196, 4 II. 245.

I think the evidence was properly admitted on the amend' 
pleadings.

What was the usage of the trade or the course of dealing 
between tin* parties in regard to the shipment of rice ? 1 find
that it is a usage of the yards and in this case there was also a 
course of dealing lietween the parties which gave the buyers tin* 
right to order out the brands of rice required, at such times, and 
in such quantities and packages from the time of the making of 
the contracts to the dates mentioned for delivery. It was their

^
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right to order out the rire hut if they did not do so it did not 
relieve the sellers from shipping when it became apparent that 
the buyers were not ordering, if they wished to hold the buyers 
to the contracts. To hold that the usage did so Relieve the sellers 
from shipping would be to vary the contract, and this the usage 
does not do even if it were permissible.

Tin- usage in my judgment goes no further than to annex 
certain incidents to the contraets during their currenev or per
haps within a reasonable time after.

The difficulty is that the communications were all verbal. 
Hopkins of Scott-Hatligate, who were sellers’ agents at Winni
peg. had conversations with Moses Slobinsky. Most of the con
versations took place some time ago and neither party is very 
dear as to what occurred. Indeed it is not to be wondered at 
that they are not clear now as the evidence shews they were 
not clear at the time. Hopkins was a traveller and wanted com 
missions and further orders from the buyers and avoided urging 
daims and issues which might have been unpleasant and lead 
to a severance of his connection with the buyers. The buyers 
may have thought even to January 10. 1921. that they were 
bound by the contracts. If the buyers were no longer bound by 
the contracts according to their proper legal interpretation the 
fact that they thought they were will not make them liable. In 
any c ent, they did not wish to force the sellers to take any 
course under the agreements. It is not to be wondered at then 
liait Hopkins and the defendants did not have any clear under
standing either during the currency of the agreements or subse
quently.

From November, 1919, when the arrangement was really made, 
to the middle of February, 1920, there was a scarcity of rice, at 
hast of the quality or brands described in the contracts. Un
doubtedly, the buyers asked for shipments over this period and 
such shipments were not made. The buyers could, at that time, 
have cancelled the agreements, or they could have gone into the 
market and bought and made the sellers pay the cost over the 
contract price. They did not do either of these things but for
bore exercising their rights for the convenience of the plaintiffs. 
I do not think that they can now be heard to complain, as they 
did not then put the sellers in default.

The buyers ordered out, and the sellers shipped rice on April 
17, 1920, and June 4, 1920. The dates by which delivery was to 
be made according to the agreements, i.e., April 30, 1920, and 
June 30, 1920, were then allowed to pass without any agreement 
being made in regard to the undelivered quantities and without 
anything being done by cither of the parties in regard thereto. 
When each contract was expiring or within a reasonable time
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thereafter the sellers could have (and if they wished to put i 
buyers in default should have) shipped according to the agr. 
ment. The usage could not prevent that. They did not do so 
and they did not forbear at the request of the buyers. The ta. 
that the buyers did not order out according to the usage 1 do n 
interpret as a request to the sellers not to ship according to 
contract. As already stated this would be a variation of an 
express term of the contract by the usage. The usage does n 
and could not do that. If the sellers wished to stand on i 
contracts they should have put the buyers in default by shipping 
as provided in the contracts.

Were the contracts then in existence or had they been mutually 
abandoned or relinquished, say in July? Was there a n« 
contract which the plaintiffs could sue on?

In answer to the first question, Doner v. Western Can. Flour 
Mills Co. (1917), 41 D.L.R. 476, 41 O.L.R. 503, seems conclus!\ 
In this case llodgins, J.A., at p. 492, says :—

“1 think that under a contract such as the present one, the 
duty of the seller is to tender, if he wishes to put the buyer in 
default. The flour was of three qualities, but the relative amounts 
were specified, and it was quite possible to have made up a 
shipment of 410 bags in the proportions mentioned and to have 
tendered it to the buyers. No doubt, the buyers would be ex
pected to send an order, as they were using the flour and knew 
their requirements.”

And again at pp. 492-493, he says :—
“But in this case, for all that appears, there was no damage : 

no tender was made by the sellers, and no request by the buyers, 
and so the foundation for damages is missing. No case in made 
indicating that further time for extended delivery was in con
templation of the parties. Hence these instalment deliveries, 
by reason of the fact that neither party put himself in a position 
to claim or force later delivery or damages, must be treated on 
the present record, as relinquished by both parties.”

The times set for delivery was of the essence of these agn 
ments ; Hartley v. Hymans, [1920J 3 K.B. 475, 36 Times L.K. 
805; Jackson v. Co-operative Freezing Co., [1922] N.Z. L.R. 2. 
The “essential juristic result” of non-delivery by the seller 
where time is of the essence is stated by McCardie, J., in Hartley 
v. Hymans, supra, at p. 484, as follows :—

Nowr, if time for delivery be of the essence of the contract, 
as in the present case, it follows that a vendor who has failed to 
deliver within the stipulated period cannot prima facie call upon 
the buyer to accept delivery after that period has expired, lie 
hi himself failed to fulfil the bargain and the buyer can plead
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the seller’s default and assert that he was not ready and willing 
to earry out his contract. That this is so seems clear. It is, I 
take it, the essential juristic result when time is of the essence of 
the contract.”

These are contracts within the Sale of Goods Act, R.S.M. 1913, 
ch. 174, and must he in writing.

Benjamin on Sale, 6th ed„ p. 794, cites Fieri ns v. Downing 
(lh76), 1 C.P.D. 2*20, for the following propositions:—

"If, without some arrangement come to within the contract 
time, either party lias made default in delivery or acceptance, a 
subséquent verbal agreement to allow him to complete the con
tract is not binding, and he cannot sue either on tin- original 
contract, not being ready and willing to perform it. or on the 
later agreement, since it is not in writing.”

This statement was cited w ith approval by the Court of Appeal 
of New Zealand in Jackson v. Co-Operative Freeing Co., supra.
1 think this applicable to the facts in this ease and should be 
followed.

In Fanoutsos v. Raymond lladhy Corp’n. of Sew York, 
[1917J 2 K.B. 473; Hartley v. Hymans, supra-, Bonner-Worth 
Co. v. Gedda Bros. (1921 u 64 D.L.R. 257, at p. 259, 50 O.L.R. 
196, there was writing or a request and arrangement during the 
currency of the contract.

Sierichs v. Hughes (1918), 43 D.L.R. 297, 42 O.L.R. 608, was 
a ease for the sale of Hour to be delivered in quantities each 
month to be taken out by the time fixed in the original agree
ment which was in writing. In this case it was held by the 
Ontario Court of Appeal tliât oral evidence was not by reason 
ot‘ the Statute of Frauds admissible to show a variation of the 
written contract, and that if there was an agreement to postpone 
it was ineffective because not in writing. W illiams v. Moss’ 
Empires Ltd., (1915] 3 K.B. 242, was followed. In this case 
Shearman, J., at p. 247, after citing a number of cases states 
the law as follows:—

“That whenever the parties vary a material term of an exist
ing contract they are in effect entering into a new contract, the 
terms of which must be looked at in their entirety, and if the 
new contract is one which is required to be in writing but is 
not in writing, then it must be wholly disregarded and the parties 
are relegated to their rights under the original contract.”

Do the subsequent occurrences make it possible to enforce the 
original contracts or create a new enforceable contract? As 
stated there was a shipment of rice by the sellers to the buyers’ 
order on August 9,1920, and another on September 9, 1920. The 
sellers a., ^e these to be deliveries under the contracts sued on.
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The buyers say that there was nothing said in regard to that and 
say they were separate contracts. There was no dispute about 
the August !» shipment, but when the sellers claimed for storag- 
and billed the buyers at the price in one of the eontraets, for 
September !» shipment, the buyers objected. The sellers then 
waived their alleged right to charge storage and there was an 
adjustment of the price, though in settling the price the eon 
tracts were referred to. At this time the contracts were not in 
sisted on. Later in December when the buyers ordered rice 
again they refused to accept shipment when they learned that 
the sellers wanted payment at the contract price. The buyer?, 
have shown that they purchased rice from others for the same 
trade in July and August, 1920, to the extent of $1,400, some 
at a higher price and some at a somewhat lower price. It is in
conceivable that they would have done this if there had been 
consensus ad idem for an extension, or a new contract. I must 
find as a fact that these subsequent shipments were separate eon 
tracts.

Mr. Hoskin relied upon Hart U y v. Hymans, supra. In that 
ease there was writing. Here there is none, except the invoices 
of the sellers, which are not signed by, or binding on, the buyers, 
and a letter written by “ Finkclstein, Levinson &. Co., solicitors, 
&c.,” to the sellers, which reads as follows :—

“We have been consulted by Slobinsky Bros. & Sons of this 
city and on their behalf we hereby notify you that in view of tin- 
fact that you have not fulfilled your part of the contract entered 
into for the supply of 25 tons of Flag the said contract is hereby 
cancelled/’

Is this writing a contract within the statute or an admission 
by the solicitorsÏ Mr. Finkclstein at the trial admitted that ii 
was their letter and did not object to its being put in as evi
dence. However, no authority for the solicitors to make or vary 
an agreement was proven and it was not an admission during 
the litigation or so far as is shown after the solicitors were 
retained for the suit. I cannot see that this letter changes the 
legal aspect : Taylor on Evidence, 11th ed. vol. 1, pp. 530-1.

The sellers cannot succeed on the original contracts inasmuch 
as they did not ship the rice within the times specified in the 
agreement, or within a reasonable time thereafter, and they did 
not fail to ship at the buyer’s request. Neither can they rely 
upon subsequent conversation and conduct as that would const i 
tute a new contract which was by parol only. 1 follow Plevins v. 
Downiny, supra; Sierichs v. lluylies, supra, and Williams v. 
Moss’ Empires Ltd., supra.

Even if there had been an extension, I am of the opinion that
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the definite refusal of the buyers in September, 1920, and again Man.
in October, amounted to a repudiation and that the current mar- K
ket price at that time would be the prive to he considered in 
arriving at damages. The evidence of plaintiffs' witness Hop
kins is to the effect that tin* price of rice did not drop until 
October and then it was only rice for January delivery that 
dropped. 1 accept this as correct.

The buyers gave the sellers another order in December. This 
was shipped hut the buyers refused to take delivery. The sellers 
sold this rice, presumably as Winnipeg Spot rice and they did 
not show what they sold that rice for or that there was any loss 
on the shipment.

1 am satisfied that if the sellers had shipped the rice within 
the time provided in the contracts, or a reasonable time there
after. or even if it had been shipped as late as September, that it 
could have been sold for immediate delivery without a loss.

The buyers counterclaim for $5,000 for damages for non
delivery by the sellers of specifications under the two contracts 
sued on and other earlier similar agreements. No particulars of 
the damage is given. The defendant Moses Slobinsky when cross- 
examined could remember nothing as to times or quantities and 
in many instances the persons to whom he gave such orders. The 
Court cannot find damages on such evidence.

The buyers were short of rice and were compelled to refuse 
orders to a very considerable extent in January and February,
1920.

They voluntarily forbore exercising their legal rights under 
the agreements. As already stated they could then have can
celled these agreements or gone into the market and bought 
rice and made the plaintiffs pay the difference. They did not do 
this. They made no claim until this action was launched. In 
these circumstances, I do not think there is any foundation for 
their claim for damages.

The action will be dismissed with costs and the counterclaim 
is also dismissed with costs.

Judgment accordingly.

NOTE.
Admissibility of Parol Evidence as to Trade Usage or 

Custom, to Construe a Written Document.
I'sage may be relied upon to shew the sense in which an ex

pression found in a written contract is used in a particular trade, 
and a usage consistent with a written contract may be introduced 
into it, as both parties being aware of it may be supposed to 
intend that it shall form part of their bargain. But to let in
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verbal evidence of a usage for the purpose of contradicting and 
nullifying an express written contract would be contrary to all 
principle and has been forbidden as often as the attempt has 
been made (per Lord Campbell, C.J., in Hall v. Javson (1855 , 
4 El. & HI. 500, 119 E.R. 18.1 at 186). Hut where although 
the language is ambiguous the custom itself is uncertain the 
writing must be construed strictly aeording to its literal terms. 
In re Stroud (1849), 8 C.B. 002, 117 E.R. 604.

In Smith v. Wilson (1832), 3 H. & Ad. 728, 110 E.R. 266, 
evidence was held admissible to shew that by the custom of tlie 
country where a lease of a rabbit warren was made the word 
“thousand” as to rabbits meant twelve hundred. And
in Wiggles worth v. Dallison (1779), 1 Doug. 201, 99 E.R. 112. 
evidence was admitted of a custom that tenants were entitled 
to the way-going crop after the expiration of their terms, also 
where words in a contract have more than one meaning extrinsi- 
evidence is admissable of the usage or course of trade wliv- 
the contract is made or where it is to take effect. Thus in 
Gorrissen v. Perrin, (1857), 2 C.B. (X.s.) 681, 140 E.R 
evidence was held admissible to shew that the word “bal 
meant a bale having a definite weight. Also in Bottomlcu 
Forbes (1838), 5 Ring. (N.C.) 121, 132 E.R. 1051, extrinsic 
evidence was admitted in construing a charter party as to the 
custom of measuring goods, by weight at the place of shipment.

And in Lucas v. Bristow (1858), El. HI. & El. 907, 120 E II. 
747, oral evidence was held admissible to shew, in a contract for 
the sale of “50 tons best palm oil” that according to mercanti> 
usage the contract was satisfied if the oil delivered contained a 
substantial portion of “best” oil.

Hut in Blackett v. Royal Exchange Assurance Co. (1812 . 
2 C. & J. 244, it was held that a custom could not prevail over 
tin* express words of the document and in Cutter v. Bair11 
(1795), 2 8m. L.C. 1, (3 R.R. 185) an express contract by lie- 
parties precluded any implied contract, notwithstanding any 
custom or usage in the trade. And in Kirchner v. 1 cnn* 
(1859), 12 Moo. P.C. 361, 14 E.R. 948, no trade usage is bind
ing on a party unless he knew or under the circumstances should 
have known of its existence and contracted with reference to it. 
Hut the mere habit of affixing a special meaning to words in urn- 
class of contracts cannot amount to a custom of trade so ah to 
control a written agreement. Abbott v. Bates (1875), 4> L.d. 
(C.P.) 117, 24 W.R. 101.

In Millard v. Bailey (1866), L.R. 1 Eq. 378, in construing a 
bequest of “the remaining shares” evidence was not admitted

D5C
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to show that the testator was in the habit of treating and intend
ed to treat the shares as double shares. Sir W. Page Wood, V.C., 
saying at p. 382: “1 must take things to be as 1 find them and 
I cannot allow particular expressions said to have been used 
by this testatrix to prevail where they are not the general 
language universally applicable to tbe particular subject-mat
ter."

And see Grant v. Grant (1870), L.R. 5 C.P. 72G, where the 
testator devised property to “My nephew Joseph tirant’’ and 
it appeared that the testator’s brother had a son Joseph ( rant, 
and that the brother of the testator’s wife also had a son of the 
same name, the Court held that the description “my nephew’’ 
was applicable to both Joseph Grants, and that a latent ambi
guity was therefore disclosed and that parol evidence was ad 
missible to shew which Joseph Grant was meant by the testator.

See also Halifax Automobile Go. v. Redden (1913), 15 I).L.R. 
34, 48 N.S.R. 20, where it was held that although a written 
agreement for the sale of goods, without any ambiguity, and 
complete under the Statute of Frauds, cannot ordinarily be 
varied or added to by parol evidence, trade terms in such agree
ment as an automobile “fully equipped" may be explained by 
parol evidence.

HEX v. SCHULTZ.
Saskatchewan Court of Appeal, llaultain, Lament, Turgcon amt

McKay. JJ.A. May 1922.
Perjury offences (§11—20)—Wilfully making false statutory df-

CLARATION—NECESSITY FOR FORMAL DECLARATION IN PRESENCE OF
Commissioner for Oaths, N< vry Public or other function
ary—Canada Evidence Act R.S.C. 190G, cn. 145, sec. 36— 
Cr. Code hf.<\ 172.

The offence under Cr. Code . 172 of making a false statutory 
declaration In the form prm I by the Canada Evidence Act is 
not proved where the dec! t signed the document In the form 
of a statutory declaration ihe absence of the commissioner for 
oaths and afterwards ask the latter to complete it, but did not 
at any time make before the commissioner any formal declaration 
of the truth of the signed statement.

Crown Case reserved by Bigelow, J., upon a conviction for 
wilfully making a false declaration.

'/'. A. Li/nd, for appellant, defendant.
II. E. Sampson, K.C., for the Crown.
The judgment of the Court was delivered by 
11 \vi,tain, C.J.S.:—The following ease is stated by Bigelow, 

J.. for the opinion of the Court:—
On April 18th, 1922, at Kindersley the prisoner was charged 

under section 172 of the Criminal Code with perjury by wil
fully making a false declaration. The declaration was made by

Sask.
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the prisoner for the purpose of obtaining a provisional certifi 
cate under the Steam Boilers Act. R.K.S. 1920 ch. 177, sec. 41 
which certificate was issued to the prisoner in accordance with 
his application.

The evidence is that the prisoner filled up the paper, “P 2," 
put it on the desk of the commissioner for oaths, and asked the 
commissioner to complete it, and that the commissioner after 
wards completed it by signing his name in the proper place.

I instructed the jury that this is a declaration under section 
172. The jury found the prisoner guilty and I have suspended 
sentence until June 20th, 1922, pending a reserved case.

The question for the Court of Appeal is, whether the docu
ment “1* 2” is a declaration under section 172 of the Criminal 
Code!

Attached hereto is the evidence and the charge to the jury.
The indictment and the document “P 2” should also be before 

the Court of Appeal. I wrote to the Local Registrar several 
days ago for these documents in order that I might prepare tie- 
reserved case, but he has neglected to send them to me, so I am 
preparing the case as it is in order that the prisoner may get the 
case before the ensuing sittings of the Court of Appeal, and I 
have today made an order and sent it to the solicitor for the 
prisoner ordering the Local Registrar to transmit the papers 
to the Court of Appeal.”

The evidence taken at the trial, which is made part of t In
stated case, makes it quite clear that the declaration was filled in 
and signed by the accused and then left by him on the desk of 
the commissioner for oaths, who was not present at the time. 
The accused later on met the commissioner outside, and informed 
him that he had left a paper on his desk and requested him to 
complete it. The statement was neither subscribed nor declared 
to in the presence of or before the commissioner. Section 36 of 
the Canada Evidence Act R.8.C. 1906, ch. 145, is in the follow 
ing terras:—

“36. Any judge, notary public, justice of the peace, police 
magistrate, recorder, mayor or commissioner authorised to take 
affidavits to be used either in the provincial or Dominion 
courts, or any other functionary authorised by law to administre 
an oath in any matter, may receive the solemn declaration of 
any person voluntarily making the same before him, in the form 
following, in attestation of the execution of any writing, deed or 
instrument, or of the truth of any fact, or of any account render
ed in writing:—

I, A.B., do solemnly declare that (state the fact or facts Je-
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dared to). and T make this solemn declaration conscientiously 
believing it to be true, and knowing that it is of the same force 
and effect as if made under oath, and hv virtue of the Canada 
Evidence Act.

Declared before me at this
day of A.T). 19 .”

in view of the evidence in this ease. I do not think that the 
document in question is a solemn declaration within the mean
ing of the Act. Tt cannot be said that it was made before the 
c mmissioner. The mere fact that it was signed by the accused 
does not make it a solemn declaration. The written statement 
by the commissioner that it was “declared before him.” is not 
true. The essential requirement of the Act is not the signature 
of the declarant hut his solemn declaration made before the 
commissioner. Tt will be noticed that the statutory form does 
not provide for the signature of the declarant. There is no 
prescribed form for the taking of a statutory declaration that I 
am aware of: but. on the analogy of an oath, there should be 
some form, such as making it in the first person, or having it 
administered by the commissioner in the second person. See 
K. v. Phillips (1908). 14 Can. Cr. Cas. 239; R. v. Nier (1910), 
28 D.L.R. 373, 25 Can. Cr. Cas. 241, 9 Alta. L.E. 353. In any 
event, the declaration however made, must be made before the 
commissioner. Reg. v. Lloyd (1887), 19 Q.B.D. 213, 56 L.J. 
(M.C). 119, 35 W.R. 653.

For the foregoing reasons I think that the ruling of the trial 
Judge was erroneous, and that the accused ought to have been 
acquitted and should, therefore, be discharged.

Appeal allowed.

SUTHERLAND v. 8TKAWHERRY VALLEY STOCK AND FARM 
PRODUCE Co.

Saskatchewan Court of King's Bench, Mackenzie, J. September 11, 1989.
Companies ($IV—35)—Removal from register for non-payment of 

fees—Status as defendant in action.
Being struck from the register under sec. 32 of the Companies Act, 

R.S.S. 1920, eh. 76, for non-payment of fees does not result in the 
dissolution of an incorporated company or deprive it of its status as 
such to defend an action.

Writ and process ($ IIB—28)—Service on officer or agent of com
pany—Only person competent for service in jurisdiction plain
tiff in action against company—Plaintiff forwardino writ 
to president of company by mail—Validity of service.

Where the plaintiff in an action is an employee of the defendant com
pany and the only person within the jurisdiction competent for service 
on the defendant company, he cannot become a medium for service on 
the defendant, notwithstanding that notice of the action is thereby- 
brought to the knowledge of the company, and a default judgment

Saak.

K.B.
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founded on such service will be set aside.
[Crawford v. Calville hunching Co. (1912), 6 D.L.R. 375, applied ]

Appeal by defendant from the judgment of a local Master on 
an application to set aside the service of the writ of summons and 
default judgment signed against the defendant. Reversed.

D. C. Kyle, for appellant.
A. E. Bence, for respondent.
Mackenzie, J.:—1 find that the defendant has the necessary 

status to bring the within application since its failure to comply 
with sec. 32 of the Companies Act, R.S.S. 1920, ch. 76, while 
making it liable to penalty, does not result in its dissolution.

As to the service, ray conclusion is that the same is bad. To 
ray mind, the true principle to be adduced from Crawford v. 
Calville Ranching Co. (1912), 6 D.L.R. 375, is that a plaintiff 
cannot become a medium for service notwithstanding that not in- 
of his action is thereby brought to the knowledge of the defend
ant ; a pertinent expression of this principle is to be found in 
Rule 15. It was urged that as the writ was immediately for 
warded by the plaintiff to the president of the defendant com
pany the latter was in as good a position as if the plaintiff had 
not been interested. I cannot concede this, because during the 5 
days while the writ was in the mail the plaintiff was precluded 
by her adverse interest from taking any steps she might other
wise have done towards exploiting the preparation and entry of u 
defence. It seems to me that the ease should have been treated as 
one in which there was no one competent for service to be found 
within the jurisdiction and, therefore, service directed to the 
president without the jurisdiction, in which event the defendant 
w’ould have had more than 20 rather than 15 actual days in 
which to appear.

As to the objection that the plaintiff has signed judgment for 
too much, I think that after giving the defendant such an order 
as is disclosed by her solicitor’s letter dated December 16, 1921. 
she should have given credit for the sum of $50 in question before 
taking such a delicate proceeding as signing judgment by de
fault. Indeed, 1 feel that I should hold that if plaintiff under
took to sign judgment with such haste on such service and 
without giving such credit, she did so at her peril. I, therefore, 
direct that such service and the judgment signed therein in 
default be set aside with costs to the defendant company both 
here and below.

Judgment accordingly.
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8NAGPROOF LTD. v. BRODY.
Alberta Supreme Court, Appellate Division, Stuart, llyndman and 

Clarke, JJ.A. October IS, 1922.
Contracts ($V A—379)—Sales and purchase of goods—Entire con

tract—Purchaser NOT OBJECTING TO DELIVERY IN TWO INSTAL
MENTS—SELLER REFUSING TO DELIVER SECOND PORTION UNTIL FIRST 
PORTION PAID FOR—PURCHASER REFUSING PAYMENT OF FIRST POR
TION UNTIL ALL DELIVERED—REPUDIATION OF CONTRACT BY SELLER—

, Right of purchaser to damages for breach—Pate of breach— 
Right of seller to lien on goods not delivered until paid for
PORTION DELIVERED.

Whereby a contract for the sale and purchase of goods the purchaser 
has the right to insist upon the delivery of the whole of the goods at 
one time, but makes no objection to the seller’s method of delivering 
one-half of the goods at one time to be followed by the balance as 
soon as the seller can fill the order, the seller is not entitled to withhold 
delivery of the second portion until the first half is paid for, and the 
refusal of the purchaser to pay a balance due on the first shipment 
until the balance of the order has been shipped, is not a repudiation of 
the contract, but a letter from the seller to the purchaser in which he 
definitely refuses to ship the balance of the goods and advising the 
purchaser that he has instructed his lawyer to collect the amount due 
on the goods already delivered is a repudiation of the contract by the 
seller, and the date of the letter is the date of the breach, but there 
having been an earlier refusal to deliver when the seller could have done 
so, but did not, the purchaser is entitled to choose either of these dates 
as the date of refusal. The seller is not entitled to a lien on the un
delivered goods for the amount remaining due on the portion delivered.

\Mersey Steel 4' Iron Co. v. Naylor (1884), 9 App. Cas. 434, Payzu, 
Ltd. v. Saunders, [1919] 2 K.B. 581, applied ; Ex parte Chalmers 
(1873), 8 Ch. App. 289, distinguished.]

Appeal by the defendant from the trial judgment awarding 
the plaintiff $114 balance due on goods sold and delivered, and 
dismissing the defendant’s counterclaim for damages for breach 
of contract. Reversed.

The facts of the case are fully set out in the judgments fol
lowing :

//. A. Friedman, for appellant.
W. I). Craig, for respondent.
Stuart, J.A.:—I concur entirely in the judgment of my 

brother Clarke and have nothing directly to add to it. But I 
wish to express the hope that there is nothing in the civil law of 
Quebec with respect to the sales of goods which led the plaintiff 
to adopt the attitude which it did adopt. We of course, in the 
absence of special pleading, have to apply the law of this forum 
even though, with regard to the particular contract, the foreign 
law would strictly be applicable if the question had been raised. 
Probably, however, the law is the same.

IIv.\dman, J.A., concurs with Clarke, J.A.
Clarke, J.A. :—The plaintiff is a company engaged in the 

manufacture of overalls and other articles of clothing at Beebe

Alta.

App. Div.
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in the Province of Quebec, and the defendant is a merchant 
carrying on business at Edmonton and Wetaskiwin in this 
Province.

On May 22, 1919, the plaintiff’s travelling salesman (tailed 
upon the defendant and received a written order for a quantity of 
overalls, smocks and pants at prices* aggregating $1,130. Tin- 
order was signed by the salesman and the defendant but it is 
not disputed that the order was subject to the plaintiff’s approv
al. The words “will send in sizes within a few days” appear in 
the order, meaning that the defendant would send them in to tin 
plaintiff. There also appears at the top of the order the words : 
“Less 3% on receipt June 10” and at the bottom opposite tic- 
defendant’s name the words, “Dis. 3% cash.” Beyond what 
may be inferred from the foregoing words and the traveller’s 
statement to the defendant that he could expect shipment in 
about 30 days, no time was fixed for delivery or for payment.

On June 3, 1919, plaintiff wrote to defendant, evidently after 
receiving the sizes from defendant : “We have your letter of the 
26th. Your directions will be closely followed re sizes. There 
has been great advances in the cotton market the last few days, 
and prices on denims have been withdrawn so we do not know 
where we are at.”

On June 28, 1919, plaintiff wrote to defendant : “We note in 
your valued order you ask for some boys’ smocks. We did not 
have any call for these to amount to anything and stopped 
making them some time ago.” These smocks formed a very 
small part of the order, their total price being $52.50 and the 
plaintiff apparently acquiesced in their exclusion from the order. 
No claim is made in respect of them.

On July 7, 1919, the plaintiff invoiced to the defendant a 
portion of the goods ordered amounting to $611.50 and these 
goods were received and accepted by the defendant about tie- 
end of the same month. The invoice refers to the order given to 
the traveller and the prices charged arc in accordance with Un
written order given to him. It states : “Terms, net 60 days ’’ 
and also “We do not pay freight. All sales are made free on 
board at Beebe. Our responsibility ceases when goods are de
livered to transportation company and receipted in good order.” 
No letter appears to have accompanied the invoice but the phi in- 
tiff made a draft upon the defendant for the amount of the 
invoice. The date of the draft is not stated nor is the date of its 
maturity but I infer it was payable about October 1.

On September 26, 1919, the plaintiff wrote defendant:—“Re
plying to your wire sent to-day we are doing all we can to fill
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your valued order and think that sometime the first part of 
October we will be able to fill it. Thanking you for your patience 
in the matter.”

The defendant did not accept the draft but instead sent the 
plaintiff $500 with the following letter dated October (i. 1919: 
“Your favour September 26 to hand. Enclosed please find $500 
on a/c of goods received. I will pay the balance on Oct. 25. 
Trusting that you will send the balance of my order in the next 
few days.”

The reason given by the defendant at tin* trial for not paying 
the full amount of the draft was that prices had gone up materi
ally and the plaintiff had not shipped the balance of the goods 
and he stated that he was able and always ready and willing to 
pay the balance at any time if the plaintiff would ship the 
balance of his order. On the other hand, the plaintiff's man
aging-director in his evidence stated that it was his intention to 
split the order up into two parts, get paid for the first half first, 
and upon being paid to send the other half. He thought half the 
amount was enough to trust him at one time. 'I'llis was not 
communicated to the defendant, the manager stating ‘‘that 
would not be policy, it would naturally displease him.”

On November 4, 1919, the plaintiff wrote the defendant: ‘‘We 
are drawing on you for balance of your past due draft, and have 
added hank charges. Kindly attend to this balance as we are 
badly in need of the money.”

On November 13, 1919, defendant wrote plaintiff: ‘‘Yours 
from 4th inst. to hand. When purchased goods from your repre
sentative I told him that I am going in the wholesale business, 
and what I have done. I sold the goods what 1 purchased from 
you, and my customers are demanding delivery, and while you 
are dealing with one I am to answer a doz. of my customers. I 
cannot see why you did not ship the balance of the goods till 
now, as it has put me in already quite bad with my customers. 
I am only too glad to pay my bills, but you must ship the goods 
to satisfy my customers.”

On November 27, 1919. plaintiff wrote defendant: “Ralance 
of your draft for goods shipped you last July and which you 
agreed to pay for Oct. 25th is returned this morning for us to 
pay for the third time. We arc drawing a draft on you $114. . . . 
Your writing on the back of the draft that you will pay it when 
you get the rest of the goofts has nothing whatever to do with it. 
We are doing all we possibly can to deliver our goods and our 
failure to do so is caused by people not delivering goods that we 
have bought, and is no reason why we should not he paid for 
goods shipped you last July.” This was not a candid letter.

18—69 O.L.E.
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The plaintiff’s manager in his evidence, referring to this letter 
stated that the reason given in it was no reason whatever, that 
if he had paid for his goods he would have got the balance.

On January 30,1920, plaintiff wrote defendant that the matt- r 
was being turned over to lawyers for suit, and adding: “We 
certainly have done enough business with you, and take it that 
you have with us, so we will go ahead and collect what you owe 
us and close the matter up, as this seems to be what you want 
done.” 1 take this letter to be a repudiation by the plaintiff of its 
obligation to supply the balance of the goods and 1 think under 
all the circumstances its date may be taken by the defendant as 
the date of the plaintiff’s breach of contract to deliver the balance 
of the goods.

On February 13, 1920, the plaintiff’s solicitors made a demand 
upon the defendant for payment, to which the defendant's 
solicitors replied on February 24, specifying the goods still 
claimed by the defendant from the plaintiff and stating that as 
the goods have considerably advanced in price the defendant 
does not feel inclined to pay the balance until the plaintiff has 
filled its contract ; that defendant is financially responsible and 
bears a good reputation and is labouring under the impression 
that the plaintiff does not intend to fill the balance of the order, 
and the letter concludes with this offer: “If your clients will 
ship these goods in accordance with their contract they will 
receive their money without any further delay, but if they do not 
do so, it is Mr. Brody’s intention to set off this $114 against tho 
loss that he will be put to by the increase in prices of the goods 
purchased from your clients and which they failed to deliver.’’

After a further exchange of letters between the solicitors, in 
which they both adhered to their previous contentions, action 
was commenced by the plaintiff to recover $114 as the balance due 
for goods supplied. The defendant by his defence admitted the 
plaintiff’s claim and set up by way of set-off and counterclaim 
a claim for damages for breach of contract. The judgment dis
missed the counterclaim and awarded the plaintiff $114 and from 
this judgment the defendant appeals.

I think the correspondence shews an acceptance by the plaintiff 
of the defendant’s offer given to the travelling salesman and that 
there was a breach by the plaintiff of its agreement to deliver 
the whole order, entitling the defendant to damages unless lie is 
excused by the failure of the defendant to pay for the portion of 
the goods delivered.

1 regard the contract as entire. The defendant was entitled if 
he so desired to reject the partial delivery and insist upon 
delivery of the whole at one time. (Section 29 of the Sale of
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(joods Ordinance C.O. 1915 (Alta.), ch. 39). He made no objec
tion, however, to the plaintiff’s method of delivery of part at one 
time to be followed by the delivery of the balance as soon as the 
plaintiff could fill it, upon the plaintiff’s representation that it 
was doing all it could to fill the order. The defendant could 
perhaps have refused to pay anything until delivery of all the 
goods or refusal to deliver the balance, but in my view of the 
matter it is not necessary to decide that question.

A credit of 60 days was given for the portion of the goods 
delivered so that the plaintiff retained no lien on those goods, his 
claim in respect thereof being one simply of debt.

The plaintiff’s contention is two-fold, viz.:—
1. That until payment in full for the goods delivered it was 

excused from the further performance of the contract on its part. 
2. That it was entitled to a lien on the undelivered goods for the 
balance owing in respect of those delivered.

As to the first contention the refusal to pay can only excuse 
the plaintiff from further performance if such refusal amounts 
to a repudiation of the contract. Mersey Steel tf* Iron Co. v. 
Saylor (1884), 9 App. Cas. 434. Payzu, Ltd. v. Saunders, 
11919] 2 K.B. 581.

Here the correspondence makes it quite plain that instead of 
repudiation the defendant was always insisting upon completion 
and it was to insure completion that the balance on the first 
delivery was withheld.

As to the second contention it is to be noted that no claim of 
lien was ever made nor was there any offer to ship the balance 
of the order upon payment of the small balance unpaid on the 
goods delivered.

But apart from that, my view of the law is that where goods 
sold are delivered in instalments and separate payment is to be 
made for each instalment as a general rule and in the absence 
of specific agreement a lien cannot be claimed for a balance owing 
in respect of an instalment already delivered against instalments 
still to be delivered, even though the contract be an entire one, 
for though entire in a sense it is apportionable in a sense. Upon 
the delivery of the goods in July upon terms of credit for the 
full price thereof, the plaintiff lost any claim of lien he might 
otherwise have had against those goods or in respect of the price 
thereof. See Merchant Banking Co. of London v. Phoenix Bes
semer Steel Co. (1877), 5 Ch. D. 205.

Against this proposition the plaintiff’s counsel cites Ex parte 
Chalmers (1873), 8 Ch. App. 289, but in that case the purchaser 
had declared himself insolvent before the last instalment was 
delivered and it was held that the vendor had a right after the
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declaration of insolvency to refuse to deliver any more goods till 
the price of both instalments had been tendered to him.

In Benjamin on Sale, 6th ed., p. 956, the question is discuss*.! 
and the law is thus stated :—

“If by agreement each instalment be treated as a separate 
contract the seller’s lien is apportionahle accordingly. And even 
where there is no such provision, when the instalments are to be 
separately paid for, the contract will be treated as appoi 
tionable.”

See also Chalmers’ Sale of (ioods, 9th ed., p. 102, where it i> 
stated that in regard to severable contracts “the seller cannot 
withhold delivery of the third instalment till he has been paid 
for both the second and third instalments, unless (1) the non
payment involves a repudiation of the contract, or (2) the buyer 
is insolvent.”

1 hold that in the circumstances of this case the non-payment 
by the defendant of tin* balance unpaid on the goods delivered 
did not excuse the plaintiff from delivering the balance. Tin- 
defendant was, 1 think, quite justified in withholding the halan 
to apply against his apprehended loss from the plaintiff’s breach 
of contract.

A course similar to that taken by the defendant was approved 
by Earl of Selborne, L.C., in Mersey, etc. v. Saylor, 9 App. ('as..
at p. 441.

Regarding the objection that the defendant has not pleaded 
nor given evidence that he was able, ready and willing to pay 
for the goods not delivered. I think the proper conclusion from 
the evidence is that all the goods were sold on credit. The 
plaintiff’s manager stated in his evidence that in the absence of 
special terms there would be 30 days from the first of the month 
following delivery, in fact 60 days were given for the goods that 
were delivered, and it is fair to assume the same terms were 
applicable to the balance, so that sec. 27 of tile Sale of Goods 
Ordinance which provides that unless otherwise agreed delivery 
of the goods and payment of the price arc concurrent conditions 
does not assist the plaintiff, it being in this ease otherwise 
agreed.

It is difficult upon the evidence to fix the damages with any 
degree Of accuracy. Section 49 (3) of the Sale of Goods Ordin
ance C.O. 1915 (Alta.), cli. 39, provides that “where there is 
an available market for the goods in question the measure of 
damages is prima facie to be ascertained by the difference between 
the contract price and the market or current price of the goods 
at the time or times when they ought to have been delivered or if 
no time was fixed then at the time of the refusal to deliver.”
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l pou the evidence there was in fact a refusal in October when 
the plaintiff was able to deliver hut did not do so, but the 
defendant was not notified of refusal till the letter of January 
30, 1920. 1 am inclined to think the defendant is entitled to 
choose either October or January as the date of refusal. See 
Wilton v. London and Globe Finance Corp. Ltd. (1897), 14 
Times L.R. 15.

The amount I would allow for damages would be justified by 
the market price at either date, and 1 would fix the damages at 
$216.

The plaintiff contends that the defendant should have mini
mised the damages by paying the balance in dispute and relies 
upon Payzu, Ltd. v. Saunders, supra. There would be much 
force in this argument if the plaintiff had offered to deliver the 
balance of the goods upon payment of the $114, but I sec no 
evidence of such an offer, and on the contrary the defendant was 
led to lielieve that the goods were not available.

The result is that the appeal should be allowed with costs, the 
judgment below set aside and judgment entered in favour of the 
defendant for $101 being the difference between the amount 
allowed for damages and the amount of plaintiff’s claim, the 
plaintiff to pay the costs of the action and the counterclaim.

Appeal allowed.

BRONFMAN v. HAWTHORN AND ATTORNEV-GENKRAL FOR 
NEW BRUNSWICK.

New Brunswick Supreme Court, Appeal Division, Hazcn, C.J., 
White and Grimmer, JJ. November 18, 1921.

Intoxicating i.iyvoR (§IIIH—90)—Search and seizure—Exclusive
JURISDICTION OF MAGISTRATE—INTERFERENCE HY INJUNCTION 
DENIED PENDING HEARING HY MAGISTRATE—SALE FOR EXPORT HY 
WHOLESALE DEALER IN NEW BRUNSWICK—LEGALITY OF DELIVERY 
IN THE PROVINCE TO TIIE FOREIGN BUYER—INTOXICATING Lh/UOR
Act 1915 (N.B.> m. 8.

An injunction will not be granted pending a hearing before the 
magistrate of a charge of unlawful sale of intoxicating liquor and 
the determination by the magistrate of search and seizure pro
ceedings under the Intoxicating Liquor Act 1915 (N.B.) ch. 8, to 
restrain the seizing officer from remaining in possession of the 
liquor seized. The jurisdiction to determine upon the charge laid 
and upon the concurrent seizure is given to the magistrate by the 
terms of the Act, and he should not be enjoined pending a post
ponement of the hearing. Delivery of intoxicating liquor sold in 
wholesale quantities in pursuance of a bond fide order for same 
received from outside of New Brunswick for the purpose of being 
conveyed outside of the province may legally be made to the pur
chaser coming into New Brunswick for the purpose of himself 
conveying the liquor out of Canada. The Act does not make it 
obligatory upon the wholesale exporter to make delivery beyond 
the province.

N. B. 

App. Div.
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Motion by plaintiff for an injunction, restraining the defend
ant John B. Hawthorn, Chief Inspector under the Intoxicating 
Liquor Act, 1915, his servants or agents, from levying, seizin" 
or interfering with intoxicating liquor of the plaintiff, sold fur 
export to a place outside the Province, and for an order for the 
return to the plaintiff of liquor seized, and for a declaration 
that officers under the said Act have no right to interfere with 
intoxicating liquor properly sold for export. Motion dismissed.

F. If. Taylor, K.C., for plaintiff.
\V. IS. Wallace, K.C., for Attorney-General.
W. M. llyan, for John B. Hawthorn.
White, J. In this matter the plaintiff is applying for an 

interim injunction ordering and directing “that the defendant 
John B. Hawthorn, his servants, agents, inspectors, sub-inspect 
ors and employees and every one of them to be restrained from 
retaining from the possession of the plaintiff or of one Pope I). 
McKinnon certain intoxicating liquors contained in sixty ea>es 
and three kegs sold by the plaintiff to said Pope D. McKinnon 
and about to be delivered to him at the time of seizure by the 
defendant or his agents, and from selling, levying upon, taking 
possession of or interfering in any way with the said liquor ur 
any other liquor of the plaintiff bona fide sold for export t<> 
persons or corporations outside the Province of New Brunswick 
or in transit or in process of shipment bona l'ide to such persons 
or corporations.”

The application was first made to my brother Grimmer at 
Chambers on Monday, October dl, last, and at the same time 
Mr. Wallace, K.C., acting for the defendant, informed the Judge 
that he would like to be heard in opposition to the application. 
The Judge thereupon suggested to the parties that as this Court 
would so soon sit, the application should be made to the full 
Court, and on the opening day of this term Mr. Fred R. Taylor, 
K.C., Mr. Roy A. Davidson with him, moved accordingly. Mr. 
Wallace, K.C., Mr. William M. Ryan with him, opposed the 
motion.

On behalf of the plaintiff four affidavits were read, one made 
by Percy II. Hand, one by James B. Dever, one by Roy A. 
Davidson and one by Pope D. McKinnon ; and on the part of the 
defendant three affidavits were read, viz., those of William 1». 
Wallace, William M. Ryan and Alexander Crawford. In reply 
to the affidavits submitted on the part of the defendant was 
read the affidavit of Barnett Aaron.

I may say here that as the affidavits with the exhibits are
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so voluminous I propose reading only so much thereof as I think 
is important and bears directly upon the question we have to 
determine.

In his affidavit Percy H. Hand states inter alia-,—
“1. That Samuel Bronfman the above named plaintiff is 

carrying on the business of trade of wholesale importer and ex
porter of liquor at the City of Saint John in the Province of 
New Brunswick under the name style and firm of The Cana
dian Distributing Company and I am the assistant manager of 
tin- said business and of the office of the said Samuel Bronfman 
at the said City of Saint John and have a personal knowledge 
of the matters hereinafter deposed to.

2. That the said Samuel Bronfman is engaged only in the 
business of importing intoxicating liquor to the said City of 
Saint John and having the same therein for export sale and of 
carrying on a wholesale importing and exporting liquor busi
ness buying and acquiring liquor for such trade wholly without 
said Province of New Brunswick and selling and shipping such 
liquor only to persons and corporations outside said Province of 
New Brunswick.

4. That the said Samuel Bronfman for the purpose of carry
ing on said business maintains a bunded warehouse at numbers 
24 to 2G Nelson Street in said City of St. John and continually 
keeps therein a sufficient stock of liquor to carry on said 
business.

6. That I did on the twenty-fourth day of October instant 
receive from Pope D. McKinnon of Bangor, in the State of 
Maine, one of the United States of America, two orders for 
liquor for export to him at Bangor aforesaid true copies of 
which said orders arc hereto annexed marked "A” and “B” 
respectively and I did also on the twenty-seventh day of October 
instant receive from the said Pope D. McKinnon an order for 
a certain further quantity of liquor for export as aforesaid a 
true copy of which said order is hereto annexed marked “C” 
and I did on the twenty-second day of October instant receive 
from the said Pope D. McKinnon a cheque drawn by J. Foley 
& Co. at Bangor, Maine, for $1995.00 and I did on the twenty- 
fifth day of October instant receive from the said Pope D. Mc
Kinnon a cheque for $1800 drawn by the said J. Foley & Co. 
at Bangor aforesaid both of which said cheques were made pay
able to the said Pope D. McKinnon and endorsed by him and 
which said cheques were given in payment of the orders referr
ed to in this paragraph.
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7. That at the request of the said Pope D. McKinnon I did 
on the twenty-seventh day of October instant cause packages 
containing a portion of such liquor, namely, sixty cases ami 
three kegs of such liquor to be got ready for shipment to the 
said Pope D. McKinnon at Bangor aforesaid and to be labelled 
in a conspicuous place with a label containing the name in full 
and address of the said Pope D. McKinnon and the trade or 
firm name and address of the said Samuel Bronfman to wit 
The Canadian Distributing Company, P.O. Box 1411, St. John. 
N.B., and on each of said labels 1 caused to be specified the 
character and quantity of liquor contained in each such pack 
age.”

The affidavit of Pope D. McKinnon sets forth:—
“1. That I did on the twenty-seventh day of October instant 

purchase from the above named plaintiff through Percy H. 
Hand the assistant manager of his business at the City of St. 
John in the Province of New Brunswick sixty cases and three 
kegs of liquor to be loaded at the said plaintiff’s bonded ware
house into a motor car and conveyed by me to Bangor afore 
said and said liquor was purchased by me for export from New 
Brunswick and w?as not for use or consumption within the Pro
vince of New Brunswick and was not intended to be delivered to 
any person within said Province.

2. That I am a bona fide resident of Bangor aforesaid ami 
am a citizen of the United States of America and have no domi 
cile in New Brunswick.

6. That it was my intention when I came to the said City of 
Saint John to return to Bangor on the night of *hc said twenty- 
seventh day of October, and it is now my intention to return as 
soon as said liquor is returned to me and I am being put to 
considerable expense by reason of the detention of said liquor.

7. That I paid the said plaintiff for said liquor the sum of 
$2.629.00.”

It is not disputed that the liquor in question was seized by 
the inspector and that an information was thereupon on Satur 
day, October 29, last, laid before the Police Magistrate at St. 
John against said Percy II. Hand for unlawfully selling the said 
liquor and that Hand made a deposit of $200 and that the hear
ing of the case has been postponed in consequence of this appli
cation for injunction now pending. Under these circumstances 
1 do not think the injunction asked for should be granted. 
The Legislature has provided that the Police Magistrate of St. 
John shall have jurisdiction to hear and determine the matter
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of the said information, has authorised the inspector to seize 
liquor which in his opinion is unlawfully kept for sale or dis
posal contrary to the Act, and provides that in case of a convic
tion the magistrate may declare said liquor or any part thereof 
to lie forfeited to His Majesty :

The present application can only lie sustained on the assump
tion, or at least upon a well founded belief, that the Police 
Magistrate will not dispose of the information before him pur
suant to tile requirements of the law. There is nothing in the 
facts disclosed in this case to warrant such an assumption or be
lief. The application should, I think, therefore he dismissed 
and with costs. At the same time, in view of the question raised 
and argued as to whether under the New Brunswick Prohibition 
Act liquor lawfully kept at a place within this Province for the 
purpose of export sale can lawfully he delivered by the vendor 
at such place or must he shipped without the Province by a com
mon carrier or other person acting as the vendor's agent. I 
should perhaps say that 1 have carefully examined the New 
Brunswick Prohibition Act and can find there no express pro 
vision requiring that the vendor in such case should make 
delivery of the liquor without the Province. It was argued by 
Mr. Wallace from several sections of the Act to which he re
ferred that we were hound to infer that it was the intention of 
the Legislature to impose upon the vendor this duty of making 
delivery of the goods without the Province. In answer to that 
I need only point out that the Prohibition Act is in the nature 
of a criminal law and such offences as are created thereunder 
must be created in clear and express terms, and cannot he left 
to inference unless such inference follows irresistibly and un
questionably from the language used, and I can find no langu
age used in the Act which irresistibly and unquestionably does 
carry such inference ; and in this connection T would point out 
that sec. 42 of the Provineial Prohibition Act dealing with the 
transport of liquor enacts“Nothing in this Act contained 
shall prevent common carriers or other persons from carrying or 
conveying liquor from a place outside of the Province to a place 
where the same may be lawfully received and lawfully kept 
within the Province, or from a place from which such liquor 
is lawfully kept and lawfully delivered within the Province 
where it may be lawfully delivered outside the Province, etc.”

llv a foot-note published at the end of the section it appears 
'hat this sec. 42 is adopted in part from ch. 112 of the Manitoba 
Act, |Temperance Act 1916 ch. 112] sec. 50, and in part from
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the Acts of Assembly of this Province, 1915 (N.B.) ch. 8 sec. 
3, as amended.

The words of part of sec. 50 of the Manitoba Act are identical 
with that portion of sec. 42 of the New Brunswick Act which 1 
have quoted, save that where in sec. 42 we find the words 
“where it may be lawfully delivered outside the Province” we 
find in the Manitoba Act the words “to a place without the 
Province.” Ordinarily where we find a change in the verbiage 
of a statute from that contained in a statute upon which it was 
admittedly fashioned or patterned one would prima facie attri
bute the change to design on the part of the legislature to alter 
the law or adopt a different provision from that contained in 
the statute copied, but 1 cannot in reading the words of see. 1_ 
of our own Act see that the change makes any difference what 
ever in the meaning of the section from that which is clearly 
borne by the Manitoba section from which our own is confessedly 
patterned. 1 can see nothing in the New Brunswick Act which 
makes it incumbent upon a person exporting liquor into a foreign 
country to deliver the same beyond the Province boundary, or 
renders delivery of the goods at his place of business within the 
Province unlawful, provided the requirements of the statute in 
respect to the sale are in all other respects complied with.

Hazen, C.J.I agree with my brother that in this matter an 
injunction should not be granted for the reasons which he has 
stated. I am further of opinion that a person who has the legal 
right to have liquor in his possession in this Province for tin- 
purpose of export has the right to sell that liquor provided tin- 
sale is bona fide for delivery in a province in Canada outside of 
Now Brunswick, or in a foreign country, and if he makes such 
a sale in all cases it is not incumbent upon him personally to 
deliver that liquor in the place to which he is selling it. in a 
foreign country or another Canadian province, but he has the 
right to deliver it at his warehouse or elsewhere to a person 
who is to carry it to the place where under the terms of the sale 
it is to be delivered.

Grimmer, J.I agree with the judgment of the Court.
Injunction denial.
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KENNEDY LUMBER Co. v. BATHE AND MASSE YHARRIB Co.
Saskatchewan Court of Appeal, Turf/eon, McKay and Martin, JJ.A.

October 3, 1933.
Mechanics' liens ($ III—1U) — Homestead — Execution registered 

against—Subsequent registration of mechanic’s lien—Pri 
oritiks—Land Titles Act amendment 1917 (Sask. 2nd sess.), 
ch. 18—Application.

Homestead hinds in Saskatchewan being free from seizure and not 
affected by writs of execution against the homesteader before the 
passing of the amendment to the Land Titles Act, 1917 (Sask. 2nd 
sess.), ch. 18, although registered against the lands, the holder of a 
registered mechanic's lien against the land is entitled to have it sold 
free and clear from the execution although the lien was registered 
subsequently to the execution. The amendment of 1917 does not give 
an execution priority over a mechanic’s lien which was already a charge 
on the homestead at the time the amendment came into force.

[Northwest Thresher Co. v. Fredericks (1911), 44 Can. 8.C.R. .‘$18, 
applied.]

A vital bv plaint HT from that part of the* trial judgment which 
granted the plaintiff in an action to sell the respondent Bathe's 
land under a mechanic's lien, an order for sale subject to the 
execution of the respondent the Massey Harris Co. Reversed.

.1. McWilliams, for ; no one contra.
The judgment of the Court was delivered by
McKay, J.A.:—The appellant brought this action to sell re

spondent Bathe's hind, the n/w1, i-1-14-G-wUrd., under its me
chanic’s lien.

The trial Judge granted an order for sale subject to the 
execution of the respondent Massey-Ilarris Co. The appellant 
appeals from this portion of the order.

With deference to the trial Judge, I think he was wrong in so 
doing. The execution of the respondent Massey-IIarris Co. is 
dated July G, 1917, and was registered on July 6, 1917. The 
appellant’s mechanic’s lien is dated August 10, 1917, and was 
registered August 27, 1917.

The execution was, therefore, registered prior to the mechanic’s 
lien, but at the time of these registrations the execution was not a 
charge or lien in any way against the land in question, as it was 
then the respondent Batke’s homestead and was so up to at least 
May 1, 1918, according to the evidence. (Xortlnvcst Thresher Co. 
v. F ruin ichs (1911), 44 Can. S.C.R. 318; Vnion Bank of Canada 
v. I.umsdcn Mill'nut Co. (1915), 23 D.L.R. 4G0, 8 S.L.lt. 263.) 
Whereas the mechanic’s lien was, at any rate from the time of its 
registration, a charge or lien against the said homestead.

The fact that the amendment to the Land Titles Act in 1917 
(Susk. 2nd sess.), eh. 18, which came into force May 1, 1918, 
made a writ of execution a charge on the homestead, would not 
give the execution in question priority to tin* appellant’s me-

562^
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charrie’s lien which was already a charge on said homestead.
In my opinion, then, this appeal should he allowed, with costs 

against the respondent Maasey-Harris Co., and the order of the 
trial Judge varied by directing the sale of the said homestead 
free and clear of the said execution.

Appeal allowed.

ELFORD v. ELFORD.
Supreme Court of Canada, Davie», C.J., Idinpton, Duff, Anglin, Brodeur 

and Mignault, «7«7. June 17, 11)92.
Powers ($ 11—5)—Power ok attorney—Wife to husband—Transfer

BY DONEE OF POWER TO HIMSELF—VALIDITY.
A power of attorney given by a wife to her husband, authorising 

him to sell and absolutely dispose of the lands of the wife and fur 
her and in her name to execute transfers thereof does not authorise tli- 
husband to transfer the properties to himself, and the wife is prim à 
fane entitled to have the husband declared a trustee for her, and the 
Court will not receive evidence to displace this prinui facie right, that 
the wife’s title was acquired in pursuance of an unlawful design and 
plan to defeat the creditors of the husband.

[Elford v. Klford (1921), (11 D.L.R. 40, 14 8.L.R. 363, affirmed.]

Appeal by defendant from the judgment of the Saskatchewan 
Court of Appeal (1921), 61 D.L.R. 40,14 S.L.R. 363, in an action 
brought by a wife to have certain transfers of property which 
the husband transferred to himself under a power of attorney 
given to him by her set aside. Affirmed.

John Feinstein, for appellant.
H. Hartney, for respondent.
Davies, C.J.:—For the reasons stated by my brother Anglin, 

J., with which I fully concur, I would dismiss this appeal with 
costs.

IniNOTON, J. (dissenting) :—This is an action between husband 
and wife who during 12 or 13 years had resorted to various 
devices to defeat the creditors of the husband who pretended to 
act for the wife and acting under powers of attorney from her 
to preserve for him or her the fruits of his labour and enterprise 
in fraud of his ereditors.

But for his course of so dealing having been properly held by 
the trial Judge, Taylor, J., a legal barrier in his way he was 
entitled to claim that his wife was his trustee of the properties in 
question herein. The correct inference to be drawn from the 
history of the dealings between them is that in her giving tin- 
power of attorney in question, it was given for the sole purpose 
of continuing to protect his property from and in fraud of his 
creditors.

She herein complains of his unexpected abuse of such power of 
attorney in conveying the property to himself.
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I cannot think that a suitor depending upon an instrument so 
designed to perpetuate a fraudulent course of dealing, and thus 
tainted with illegality, can properly ask the Court to protect 
her from any abuse of such power. She has already had the 
benefit of the application of such a principle of law by being 
freed from any liability to account to her husband by reason of 
the trusteeship by which she would have had to account to him 
but for the whole being tainted with illegality. 1 do not see that 
she can properly < " r invoking the principle to defeat
his claim being in turn applied to the residue of their illegal 
undertakings.

The principle upon which the decision of the Court proceeded 
in the case of Scheuermnn v. Scheuvnnun (1916), 28 D.L.U. 22 $. 
52 Can. S.C.R. 625, works both ways.

Notwithstanding her illegal acquisition of the properties, I 
recognise that if she hud given a power of attorney to a stranger 
to sell and dispose of same, and he had dealt with them as the 
husband has done, she might have been entitled to relief by way 
of having him so empowered declared her trustee, quite inde
pendently of the abstruse questions arising under the Land Titles 
Act, R.S.S. 1920, eh. 67. In my view of the case, I need not 
either try to resolve that question or deal with many others dis
cussed here and below.

Rut let us suppose that power of attorney to her husband had 
expressly provided that he might convey thereby to himself, and 
she had » the Court to have such an instrument rectified
because it had been inserted by mistake, would she have been 
entitled to any such rectification of an instrument so tainted 
with fraudulent purpose as 1 think this was ? With some confi
dence I submit not, and that all that which is involved herein is 
essentially of that character.

It was mentioned during the course of the argument that the 
creditors, or some of them, had issued executions and registered 
judgments against the lands in question.

Nothing I have said herein is to be taken (even if concurred in 
by others of my brother Judges) as in any way deciding the 
effect thereof in light of the legal puzzle arising out of the 
registration of the conveyance by the appellant to himself having 
been recognised by the Registrar. The creditors, of course, may, 
until that is solved, have a measure of protection meanwhile.

I would allow the appeal herein with costs here and below and 
restore the judgment of the trial Judge, Taylor, J.

Duff, J. :—This appeal appears to present little difficulty 
once the facts are understood. The respondent was the registered 
owner of the lands under She had given her husband a
power of attorney conferring upon him a wide general authority
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to deal with them, hut this general authority did not embrace the 
power to execute a conveyance in favour of the agent himself. 
Any attempt to acquire a title by such a use of the authority 
vested in him would be a fraud upon the power. Prima facie, 
therefore, the wife is entitled to have the husband declared 
trustee for her.

The question, therefore, arises whether the husband can dis
place this prima facie right of the wife’s by alleging that she 
held her title to the property for his benefit, but for the purpose 
of protecting it from his creditors. In other words, whether her 
title was acquired in pursuance of an unlawful design and plan 
to defeat the creditors of the husband.

It is quite clear, I think, that such a defence is not competent 
to the husband. As Lord Ilardwicke said in Cottington v. 
Fletcher (1740), 2 Atk. 155, 26 E.R. 498, as long ago as 1740, 
such “fraudulent conveyances” are “absolute against the gran
tor.” It is quite clear that the husband would not be heard in 
an action to impeach the wife’s title brought by himself to set 
up a claim based upon an arrangement of the character he now 
seeks to rely upon. If authority were needed for such a proposi
tion it would he found in the judgment of Lord Khclhornc in 
Ayerst Jenkins (1873), L.R. 16 Eq. 275, 42 L.J. (Ch.) 690, 21 
W.R. 878, 29 L.T. 126, and it is equally clear that the wife is 
entitled to assert her rights as owner, that is to say the rights 
incidental to her ownership against the husband as well as against 
a stranger, so long as it is not necessary for the purposes of her 
case to rely upon the fraudulent arrangement with her husband. 
The principle is illustrated admirably in the judgment of 
Maclennan, J.A., in Hager v. O’Neil (1893), 20 A.R. (Ont.) 
198, at p. 218 and in the decision of the Court of Appeal in 
Gardon v. Chief Commissioner of Metropolitan Police, [1910] 2 
K.B. 1080, 79 L.J. (K.B.) 957. 26 Times L.R. 645, 103 L.T. 338. 
The appeal should be dismissed with costs.

Anglin, J. :—I would dismiss this appeal.
The transfer to himself executed by the defendant as his wife’s 

attorney transgresses one of the most elemental principles of the 
law of agency. It was ex facie void and should not have been 
registered.

In order to succeed the plaintiff merely requires to establish 
that in executing the transfer to himself of the property in 
question, which stood registered in her name her husband com
mitted a fraud on the power of attorney from her under which he 
professed to act. She does not have to disclose the alleged intent 
to defraud her husband’s creditors in which her own title to the 
land is said to have originated, or to invoke any of the transae-
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tions tainted by that fraud. Simpson v. Bloss (1816), 7 Taunt. 
246, 129 E.R. 99; Taylor v. Chester (1869), L.R. 4 Q.B. 309, 38 
L.J. (Q.B.) 225, 21 L.T. 359; Clark v. Hagar (1894), 22 Can. 
8.C.R. 510 at p. 525; affirming 20 A.R. (Ont.) 198. It is the 
defendant who brings that aspect of the matter before the Court 
in his effort to retain the fruits of his abuse of his position as his 
wife’s attorney ; and to him the maxim applies nemo allegans 
turpitndinem. suam est audiendus. Montcfiori v. Montcfiori 
(1762), 1 W. Bl. 363.

Neither does the plaintiff seek any equitable relief. The equit
able maxim invoked by the defendant—“he who comes into 
equity must come with clean hands’’—is, therefore, inapplicable.

Nor did the defendant by making an unauthorised and illegal 
use of his wife’s power of attorney put himself in a position to 
assert rights to property which the Court would not have allowed 
him to prefer had that property remained registered in the 
plaintiff’s name, as it was prior to his wrongful attempt to vest 
the legal title to it in himself.

The rights of the husband’s creditors are not affected by this 
litigation, to which they are not parties. The confessedly guilty 
defendant cannot now shelter himself under the rights of his 
creditors whom he sought to defraud—if indeed the creditor:- 
would be entitled to claim under the void transfer here in 
question.

Brooevr, J. (dissenting) :—This is a very sad case. This is an 
action between husband and wife. The husband used his wife’s 
name to do some business in order to shield himself against the 
actions of his creditors. The properties acquired were put in his 
wife’s name. All the work was done by the husband himself 
under a power of attorney which lie had from his wife. They 
both conspired together to defraud his creditors.

It has been found by the trial Judge, Taylor, J., that the 
husband most brazenly lied in a suit instituted by one of his 
creditors to gain an advantage for his wife and himself; and 
that in this case the husband and wife evaded telling the truth 
or would not hesitate to tell falsehoods.

The wife in that atmosphere of purity has developed, what is 
not surprising, an intimacy with a man named Iceton, whom she 
had as a boarder in her house. The husband realising how far 
this intimacy would lead to, ordered this man to leave his house, 
but with not much success. He even found his wife and that 
man searching in his papers the title deeds of the properties 
which had been acquired. He then, using the power of attorney 
which he had from his wife, had the properties transferred to
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his own name and registered under the Land Titles Act, R.S.S. 
1920, eh. 67.

The wife now sues him to have the properties re-transferred 
and registered in her name.

Her action was dismissed by the trial Judge on the ground 
that these properties had originally been put in her name for tin- 
purpose of defrauding the creditors of her husband and that Un- 
Courts of justice would not assist her in carrying out that fraud. 
Resides, some creditors in the meantime have registered claims t.> 
have the properties made available for payment of their claims; 
and the claims constitute a charge and lien upon the land.

The trial Judge decided also that the power of attorney was 
not wide enough to authorise the agent to transfer the lands in his 
name.

The Court of Appeal (61 D.L.R. 40, 14 S.L.R. 363), agreed 
with the trial Judge that the power of attorney was insufficient 
to authorise the husband to transfer the properties in his name; 
but they reversed his judgment and decided that ti e transfers 
and their registration should be set aside.

If the husband had taken proceedings to claim that the prop
erties in question belonged to him he could certainly not have 
succeeded; a man who is obliged to set up his own fraud as tin- 
basis for the granting of an equitable relief should not succeed. 
The wife would have been entitled to retain the property for her 
own use, notwithstanding that she was a party to the fraud.

The husband, in such a case, could not be relieved from the 
consequences of his actions done with intent to violate the law. 
In other words, the Courts are always refusing to assist in any 
way, shape or form, those who violate the law or who act 
fraudulently. Ex dolo rnalo non oritur actio. See Gascoi<jnc 
v. Gascoigne, [1918] 1 K.R. 223, 87 L.J. (K.R.) 333, 34 Times 
L.R. 168; Scheuerman v. Scheuennan, 28 D.L.R. 223, 52 Can. 
S.C.R. 625.

It is disclosed in this case that the wife had conspired with her 
husband to deprive the creditors of the payment of their legiti
mate claims and that the power of attorney she gave her husband 
was given for the purpose of continuing the fraud intended 
against her husband’s creditors. She seeks, however, to have 
the Courts to transfer to her the properties in question. It 
seems to me that, applying the principle mentioned in the eases 
above quoted, we should refuse to assist her. The properties 
should remain in the hands of the husband, to be sold for the 
payment of the legitimate claims of the husband’s creditors.

The appeal should be allowed with costs of this Court ami of 
the Courts below and the judgment of the trial Judge restored.
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Mignault, J.:—In my opinion the appeal fails.
It seems hopeless to contend that the husband (appellant) 

under the power of attorney which he held from his wife (re
spondent), could transfer to himself the properties standing in 
the Land Registration Office in the name of his wife. His counsel 
could cite no authority permitting such a transfer, and it cer
tainly cannot stand.

The wife’s action to set aside this transfer was, therefore, well 
founded. The husband, however, resisted her action by alleging 
that the properties in question really belonged to him and that 
they had been placed in his wife’s hands merely as a trustee to 
hold them for him. In the evidence it was disclosed that the 
husband, who formerly lived in Halifax, had left unsatisfied 
judgments there when he moved to the West, and for that 
reason, although these properties were purchased with his moneys 
or from moneys coming from a partnership in which his wife 
was nominally a partner, they were placed in her own name to 
hinder or defeat the action of the husband’s creditors.

If the wife was a trustee for her husband to further any such 
purpose, the husband cannot be listened to claim from his wife 
the pro[>erties thus held by her. (Monte fiorc v. Menday Motor 
Components Co., (1918] 2 K.B. 241, 87 L.J. (K.B.) 907, 34 
Times L.R. 463). To demand their return lie would have to rely 
on an illegal contract, and this he cannot do. The wife’s position 
is different in this sense that the properties already stand in her 
name and all she does or has to do is to attack the transfer which 
the husband made to himself under the power of attorney 
granted by his wife. To succeed, she does not have to rely on an 
illegal contract, while the husband cannot get ba«-k the proper
ties without claiming them under a contract made in furtherance 
of an unlawful purpose.

1 would, therefore, dismiss the appeal with costs.
A ppeal dism issrd.

IWAIHAN BANK OF <OM.tl.Kl K V. MrtJILlJYKAY.
Saskatchewan Court of Kind’s Hatch, Bid clow, J. September 27, 1023.

Fraud and deceit ($ II—5)—Guarantee vob payment of debt Mis
REPRESENTATION AS TO NATURE OF DOCUMENT—PERSON SIGNING 
UNABLE TO READ—LIABILITY.

A representation that a document which is in reality a guarantee for 
the payment of a délit, is only an agreement that the person obtaining 
the signature will not remove his goods out of Canada, is fraud which 
will relieve the person signing the document from liability, where lu
is an illiterate person and unable to read the document, although he is 
negligent in not having it read over to him before signing.

Action on a guarantee whereby the defendant guaranteed 
10—69 D.L.R.
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payment of his brother’s debt to the plaintiff. Action dismissed.
C. E. Both well, for plaintiff.
II. L. Cathrea, for defendant.
Rigelow, J. :—This is an action for $5,624.35 on a guarantee 

whereby the defendant guaranteed payment of his brother’s 
(William Mctiillivray’s) indebtedness to the plaintiff. On No
vember 2, 1920, William McGillivray was indebted to the plain
tiff in that amount, for which plaintiff had a chattel morlgaci
on William McGillivray’s stock and implements, then situated 
in Saskatchewan. William McGillivray wanted to move his 
chattels to Alberta. Plaintiff’s manager at Swift Current told 
William McGillivray that he would give him permission to move 
his chattels to Alberta, if he, William McGillivray, would get 
the defendant to sign the guarantee in question. William Me- 
Gillivray got defendant’s signature to the document and took it 
to the plaintiff’s manager, who gave William McGillivray per
mission to move his chattels to Alberta. The bank also registered 
its chattel mortgage in Alberta. 1 cannot find from the evidence 
that the plaintiff sustained any loss after the guarantee was 
given.

The defence set up is that William McGillivray obtained the 
defendant’s signature by a fraud, and that the defendant did not 
know he was signing a guarantee. The signature to the docu
ment was obtained in the following way. William McGillivray 
went to the defendant’s place to get him to sign the document. 
He represented to the defendant that he was going to ship his 
stock to Alberta and the document was only an agreement with 
the bank that he would not take his stock out of Canada. The 
defendant cannot read writing at all ; he can read printing to a 
certain extent, only with his glasses. He had not his glasses with 
him, and he wanted to go to his house to have his wife read the 
document over. William McGillivray said he had not time to 
wait ; and the defendant then signed the document.

There is no dispute about this evidence, and I see no reason for 
disbelieving the evidence of the defendant. 1 find that the 
defendant’s signature was obtained by the fraud of William 
McGillivray, and that defendant did not know that the document 
he signed was a guarantee. The mind of the signer did not 
accompany the signature. For these reasons, I think the defend
ant is entitled to judgment.

Plaintiff’s counsel contended that the defendant was negligent, 
and should, therefore, be liable. I think he was negligent in 
not finding out what he was signing, and I so find, but 1 do not 
think this makes any difference in the result. Carlisle <(• Cum!» r- 
land Banking Co. v. Bragg, [1911] 1 K.ti. 489, 80 L.J. (K.B.)
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47;{ ; Anson on Contracts, 15th cd., p. 164; Sager v. Manitoba 
Windmill <i- Pump Co. (1914), 23 D.L.Il. 556; Letourneau v. 
Carbonneau (1904), 35 Can. S.C.R. 110.

Tlicre will be judgment for the defendant with costs.
Judgment for defendant.

SHANNON v. SMITH.
\iir Brunswick Supreme Court, Appeal Diviswn, Ila:n\, C.J., Barry and 

Crocket, JJ. April 21, J'J22.

Estoppel ($ IIA—21)—Mortgage—Default — Sale— Foreclosure deed 
—Property conveyed—Intention of parties.

A grantor by foreclosure deeil is bound by the terms and recitals in 
such deed and where it is impossible to draw from the face of the deed, 
both from the recitals and the operative clause any other conclusion 
than that it was the intention of the grantor to convey, ami the in
tention of the grantee to receive the whole of the lot described in the 
deed, the grantor is estopped from denying the operation of the deed 
according to such intention.

Appeal by plaintiff from the judgment of the trial Judge dis
missing an action to recover damages for trespass alleged to have 
been committed by the defendant on the southerly half of a 
hundred acre lot described in the statement of claim, and for an 
injunction to restrain the defendant from repeating the acts com
plained of. Affirmed.

The facts of the case are fully set out in the judgments 
following.

('. J. Jones, for appellant.
.17. L. Hayward, for respondent.
Hazkn, C.J. agrees with Crocket, J.
Barry, J. :—In the written reasons for judgment which he has 

given, Grimmer, J., who tried this case in the Chancery Division, 
has dealt so exhaustively with the facts, that anything more than 
a casual reference to them here is unnecessary. The question in 
dispute involves the ownership of the southern half, containing 
50 acres, of a 100 acre lot of land situate in the Parish of Wick
low in the County of Carleton, which was referred to at the 
trial, and can, for convenience, he referred to here as the Birm
ingham lot.

The trial Judge found in favour of the defendant and dis
missed the plaintiff’s action with costs on the grounds :—First : 
that by the deed dated February 12, 1916, the appellant had 
conveyed and transferred unto his brother Robert Shannon, all 
of the interest which he had acquired in the Birmingham lot as 
well under the deed of May 19, 1906, from Jemima Pryor as 
under the mortgage of October 30, 1899, from John A. Shannon ; 
and secondly: That the appellant was estopped by his conduct

N.B.
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and the surrounding circumstances from asserting his alleged 
title. From that finding, this appeal is brought.

All that was conveyed by the mortgage from John A. Shannon 
to the appellant, which mortgage must, 1 think, be regarded as the 
foundation of the respondent’s paper title, was John A. Shan
non’s right, title and interest, he that much or little, in the 
northerly half of the Birmingham lot. It could not have con
veyed anything more than that because the mortgagor owned no 
more than that and had nothing more to convey.

But the trial Judge has found as a matter of legal construction, 
basing his judgment on Rule GO to be found in Elphinstone on 
the Interpretation of Deeds, p. 204, that because Jonathan Shan
non had on May 19, 1906—that would be between the date of 
the mortgage and the time of the sale thereunder—acquired tin- 
title to the southern half of the Birmingham lot. and because the 
several descriptions of the lands and premises in the mortgage, 
notice of sale and mortgagee’s deed, all described, though errone
ously as the Judge has found, the whole lot, instead of, as they 
should have done, the northern half of it, therefore, the appel 
hint’s right, title and interest in the whole lot, no matter how or 
in what character he acquired it, passed to his grantee under tin- 
deed of February 12, 1916. I am unable to agree with that 
construction.

The deed which the appellant gave to his brother Roller: 
Shannon presents to my mind no ambiguity whatever. It is in 
fact what it purports to be, a mortgagee’s deed to the purchaser 
of the mortgaged lands at a sale made in the execution of the 
power of sale contained in the mortgage; and the deed cannot 
properly be interpreted without giving effect to the word “there
fore” around which so much of the argument has turned and 
which is to be found in the beginning of the paragraph com
mencing: Now therefore, this indenture witnesseth, etc.

The word “therefore” is here used as expressing a consequence 
and pointing to a preceding sufficient cause. It is the most pre
cise word which the conveyancer could have used for expressing 
the direct conclusion of the sequence of circumstances which 
preceded the making of the deed and, in consequence of which 
the same was made. It is here to be interpreted, I think, as 
equivalent to “for these reasons” or “on that account;” and by 
adopting that interpretation any seeming ambiguity in the deed 
disappears.

Now, that being, as I say, the meaning which, in my opinion, 
is to be attached to the word, let us see where, if 1 am right, that 
construction leads us. The deed recites the fact of the mortgage 
having been given, stating in the recital the date of the instrii-
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ment, when and where registered, the names of the parties to it, 
describing the lands and premises conveyed by the mortgage, 
and that the instrument had been made to secure the repayment 
of .+200 with interest. Then there is recited the fact that the 
mortgage contained a proviso for the sale of the mortgaged 
property upon default being made in the payment of the money 
it was made to secure ; such sale to he made only after giving 1 
month's notice of sale by publishing such notice for 1 month in a 
newspaper printed and published in the County of Varleton. 
Then the deed recites as facts that default has been made in the 
payment of the sums secured; that notice that the lands and 
premises would he sold under and by virtue of the power of sale 
< in the mortgage, at a time and place named in the
notice, was given by publishing the notice in the “Carleton Sen
tinel,” a weekly newspaper printed and published in the County 
of Carleton for ti successive issues of the newspaper, giving the 
dates of each of such issues ; that at the time and place stated in 
the notice the lands and premises were sold at public auction 
for +375 to Robert Shannon, lie being the highest bidder therefor; 
and then—now, therefore, that is for these reasons; or on that 
account, or in consequence of what has gone before, this inden
ture witnesseth that the grantor (appellant) for and in considera
tion of +375, the purchase price, grants, bargains and sells unto 
Robert Shannon, the purchaser, whatÎ What does the mortgagee 
sell and what does he profess to sell ! Surely nothing more than 
the lands which John A. Shannon had mortgaged, the lands 
which the mortgagee had advertised and sold in execution of the 
power of sale contained in the mortgage, the land which Robert 
Shannon had purchased at the sale, that is to say, John A. 
Shannon’s right, title and interest in the northerly half com
prising 50 acres of the Birmingham lot and nothing else.

That there was a mistake in the description of the lands, a 
mistake known or one that should have been known to the three 
Shannon brothers, is not denied. But equity will correct that, 
for as soon as there is an adequate and sufficient definition, with 
convenient certainty, of what is to pass by a deed, any
subsequent erroneous addition will not vitiate it, according to the 
maxim falsa demonstrate non no vet.

Llewellyn v. Earl of Jersey (1843), 11 M. & W. 183, 152 E.R. 
767, or, as has been held in another case, where there is a grant of 
a particular thing once sufficiently ascertained by some circum
stance belonging to it, the addition of an allegation mistaken or 
false respecting it will not frustrate the grant ; but, where the 
grant is in general terms, there the particular circumstance will 
operate by way of restriction and modification of such grant ;
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Here the grant having described in general terms the whole 100 
acres, the narrative clauses or recitals in the instrument operate 
by way of restriction or modification, and so control the gen
erality of the grant and limit its operation to the mortgaged 
part which the grantor started out to sell.

“For the purpose of construing the dispositive or operative 
clause, the whole of the instrument may be referred to, though 
the introductory narrative or recitals leading up to that clause 
are, perhaps, more likely to furnish the key to its true constru- 
tion than the subsidiary clauses of the deed.” Per Lord Mac- 
naghten in Off V. Mitc hell, | 1898] A.C. 288 at p. 254.

“1 have always considered, of late years,” says Romilly, M.K., 
“that where the recital is that you intend to convey certain 
specific property, and the general words in the habendum, includ
ing ‘interest,’ and the like, are sufficiently large to carry other 
property which is not specified and is distinct from that which is 
specified in the recital, that that other property does not pass.” 
Neamc v. Moorson (1866), L.R. 3 Eq. 91 at p. 97, 15 W.lt. .51, 
With every deference to those who hold to a contrary opinion, it 
seems to me to be impossible to say that, upon a proper construc- 
tion of the mortgagee’s deed, Robert Shannon acquired any 
greater interest than the mortgagor John A. Shannon has pos
sessed in the Birmingham lot.

The mistake which was made by the successive owners of the 
two half-lots respectively, was that in the conveyances which 
were made after the partition of the Birmingham lot between the 
devisees, each owner of the half-lot adhered to the original de
scription of the whole lot as descriptive of the half lot without 
any restrictive or qualifying words such as “the one-half of all 
that lot” or “all the right, title and interest of so ami so in 
and to all that lot, etc.;” so that in looking at the conveyances 
to-day, one would be led to think that the titles to the whole lot 
descended in two parallel lines from two different sources until 
it became fused in the appellant on May 19, 1906. And tliât 
has been the whole cause of the contention which has arisen 
between the parties as to the extent of the interest conveyed by 
the mortgagee by the deed which he gave to Robert Shannon on 
February 12, 1916.

The correctness of the rule which the Judge quotes from 
Elphinstone on the Interpretation of Deeds and which seems to 
have been first formulated by Sir Edward Sugden, L.C., in Dn w 
v. Karl of Norbury (1846), 3 Jo. & La. 267 at p. 284, 9 Ir. Eq. H. 
171. 524. referred to by Lord Cranworth in Johnson v. 11 7M<r 
(1854), 4 De 0. M. & (1. 474 at p. 488, 43 E.R. 592 at p. 598. and

Shannon

Smith.
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followed by Stirling, L.J., in Taylor v. London and County Bank
ing Co., [iuol] 2 i’h. 231 at p. 256, is not questioned here. The 
rule as stated by Sugden, L.C., is:—“That when a person having 
several estates ami interests in a denomination of land, joins in 
conveying all his estate and interest in the lands to a purchaser, 
every estate or interest vested in him will pass by that convey
ance, although not vested in him in the character in which he 
became a party to the conveyance.” And the Lord Chancellor 
adds (at p. 284) :—“Nothing could be more mischievous or con
trary to law than to hold that when a party professes to convey 
all his estate and interest in particular lands, the operation of 
his conveyance should he limited to the estate which was vested 
in him in the character in which he purported to join in the 
conveyance.”

This rule has, in my opinion, no application to the questions 
arising for determination in the present ease. It is not disputed 
that whatever estate was vested in the appellant in the northern 
half of the Birmingham lot at the time of the conveyance to 
Robert Shannon, was transferred to him ; and that would he so 
no matter in what character he professed to make the convey
ance. The only lands which by the foreclosure deed the appellant 
professed to sell, and the only lands which in the exercise of the 
power of sale he could sell, and the only land, which in point of 
law, if my construction of the conveyance be correct, he really 
did sell, was the northern half of the lot. The appellant did not 
acquire title to that part of the lot in several characters and 
then proceed in one of those characters to transfer the title to 
another. Had he done that, why then, doubtless, the rule which 
has been quoted would have been applicable, llis title was 
always that of owner of the fee simple, subject to the equity of 
redemption of the mortgagor ; and the equity having become ex
tinguished by the foreclosure and sale, the absolute title to the 
land in fee simple vested in the purchaser, but never, in my 
judgment, to anything more than the northern half of the lot.

If the result of this appeal depended wholly upon the construc
tion of the mortgagee’s deed, then I think the appellant should 
succeed. But the result does not so depend. The second ground 
upon which the Judge bases his judgment, that is, estoppel, has, 
I think, been fully established by the facts, and must, therefore, 
prove fatal to the success of the appeal.

The rule as to estoppel by conduct, or as it is sometimes called 
estoppel in pais, has been authoritatively stated in the leading 
case of Pickard v. Scars (1837), 6 Ad. & El. 4611, at p. 474, 112 
E.U. 179, at p. 181, as follows:—“Where one by his words or 
conduct wilfully causes another to believe the existence of a cer-

N.B.

App. Dtv. 

Shannon



296 Dominion Law Reports. [69 D.L.K.

iU‘

4"

N.B.

App. Uiv. 

Shannon

tain state of things, and induces him to act on that belief, so as to 
alter his own previous position, the former is concluded from 
averring against the latter a different state of things as existing 
at the same time.” And whatever a man’s intentions may lie, 
he is deemed to aet wilfully if he so conducts himself that a rea
sonable man would take the representation to be true and believe 
that it was meant that he should aet upon it. Coventry, Sinp- 
jnird d; Co. v. Great Eastern It. Co. (188.1), 11 (j.B.D. 77l>; 
Selon, Lainy <V Co. v. Lafone (1887), 19 Q.B.l). 68.

In defining the last of the four propositions into which he 
divides the subject of estoppel in pais, Brett, .1., in Carr v. Lon
don d S.W At. Co. (1875), L.lt. 10 C.P. .107, at p. :tl8 (2:1 W.li. 
747) says :—‘‘If, in the transaction itself which is in dispute, one 
has led another into the belief of a certain state of facts by con
duct of culpable negligence calculated to have that result, and 
such culpable negligence has been the proximate cause of leading 
and has led the other to act by mistake upon such belief, to his 
prejudice, the second cannot be heard afterwards, as against tin- 
first, to shew that the state of facts referred to did not exist.”

in language which is peculiarly applicable to the facts in the 
present case. Ewart, on Estoppel, at p. 5 says:—“Suppose that 
the owner of property stands by and allows it to be sold by an
other person to one unaware of the real state of the title; the 
owner is and ought to be estopped from asserting his position. 
He has misrepresented, or rather, contributed to the misrepre
sentation of the facts, and is estopped, therefore, from asserting 
them. This is estoppel by misrepresentation.”

An estoppel by conduct may arise from an untrue representa
tion of fact, not only when fraudulently, but even when mis
takenly or innocently made. And conduct by negligence, omi>- 
sion, or even silence, where there is a duty cast upon the person 
to disclose the truth may often have the same effect. In order to 
raise such an estoppel, the following conditions are necessary: 
there must be a representation of fact; there must have been an 
intention, or conduct raising a reasonable presumption of inten
tion, that the injured party was meant to act upon the representa
tion as true; the party relying on the representation must have 
acted on it to his own detriment; and the misstatement or 
negligence must have been the proximate cause of the detriment, 
or, perhaps, more strictly, of the error which caused the detri
ment. See Phipson on Evidence, 6th ed., 1921, pp. 686-687.

It is disclosed by the evidence that the appellant and Robert 
Shannon are brothers, and had been for some time previously to, 
and at the time of the sale to the respondent, living together in 
the same house and under the same menage. It is a justifiable
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assumption to suppose that, living together in this intimate and 
brotherly way, what one of them knew about their ordinary 
business affairs, the other knew, and more especially would this 
be likely to he true about their real estate transactions, which 
were not many.

The property was advertised by the himself under
the general description in ti issues of a newspaper printed and 
circulated in the county, and was thus given wide publicity. It 
was sold publicly under that description and Robert Shannon 
became the purchaser. During all this time the appellant stood 
by and said nothing; he never asserted any right or title to the 
southern half of the lot, or said that it was his, or that it was not 
included in the property sold under the mortgage, but silently 
acquiesced in the advertising and public sale under the mortgage 
of what he now claims to be his own 50 acres. We do not find 
him making any objection to the sale of the whole 100 acres or 
hear of any claim to the southern half of the lot until a month 
after the sale had been consummated between his brother Robert 
and the respondent, or, to be exact, until December 30, 1919. 
That was 3 years and 9 months after he himself had sold to his 
brother Robert.

Furthermore, it is in evidence, and although disputed, is found 
by the Judge to be true, that some 2 years previous to the pur
chase by the respondent, he negotiated with the appellant and his 
brother Robert, both being together, in regard to the purchase of 
the whole lot, and that the three went over the place together. 
Roth of the brothers, the respondent says, called the place “ours” 
and Jonathan said that “they” owned it. Although Robert was 
the chief negotiator on the vendor’s side and eventually closed 
the transaction, never was there a hint or suggestion from Jona
than that his brother Robert did not have the right, to sell and 
convey the title to the whole 100 acres.

Tlie trial Judge has found that Robert Shannon’s intention in 
disposing of the property at the price named was to convey the 
entire lot, and that the defendant so understood it and paid tin- 
price of the whole lot, and that this was and must have been done 
with the knowledge, consent and acquiescence of the appellant. 
And the Judge has stated it as his opinion that, in view of all the 
surrounding circumstances, it would be a gross injustice if the 
plaintiff were now allowed to take advantage of anything that 
occurred in connection with the sale of the property to the 
defendant, and reap a further benefit from this action. With 
that finding and with that opinion, 1 fully and entirely concur.

Applying the principles upon which the doctrine of estoppel 
in fiais is founded to the facts in the ease, 1 think that there was
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here a misrepresentation of the fact of the ownership of tin- 
property ; and that there was culpable negligence on the part of 
the appellant in standing by and not disclosing to the respondent 
the true estate of the title ; that there was an intention on the part 
of the appellant that the respondent should act upon the repiv 
sentation as true; that he did act upon it to his own detriment, as 
the sequel shows; that the misrepresentation or negligence was 
the proximate cause of the error which caused the detriment; and 
that the appellant is now estopped from asserting title to the 
southern half of the Birmingham lot.

While for the reasons which 1 have stated, 1 am unable to con
cur in the obstruction which the Judge has put upon the 
mortgagee’s deed, on the other branch of the case, 1 think that 
the appellant’s conduct in standing by and giving a kind of 
sanction to the proceedings on the sale and afterwards on t In- 
re-sale by his brother to the respondent, was a fact of such a 
nature as to lead any reasonable man to conclude that he had 
ceased to be the owner of any part of the property embraced 
within the description in the preceding conveyances. I would 
dismiss the appeal with costs.

Crocket, J.:—The plaintiff claimed title to the locus through 
a registered deed from Jemima Pryor and her husband, bearing 
date of May 19, 1906, which the trial Judge, Grimmer, J., fourni 
was a proper deed and conveyed the southerly half of the lot in 
question to the plaintiff.

The defendant on the other hand claimed title to the southerly 
half as well ns the northerly half of the lot through a registered 
deed from Robert Shannon to him, bearing date November 2\ 
1919, whereby Robert Shannon purported to convey to him all 
his right, title and interest in the whole of the 100 acre lot, and 
a foreclosure deed from the plaintiff to the said Robert Shannon 
bearing date February 12, 1916, purporting to convey the whole 
of the said 100 acre lot, and to be executed in pursuance of the 
power of sale contained in a mortgage deed from John A. 
Shannon to the plaintiff, bearing date of October 30, lh99, 
whereby the mortgagor purported to convey all his right, title 
and interest in the whole 100 acre lot to the plaintiff by way of 
mortgage to secure re-payment of the sum of $200. The right, 
title and interest of John A. Shannon, the mortgagor named in 
the mortgage deed referred to, comprised only the right, title 
and interest which he acquired under a deed from the commis
sioners of the Provincial Lunatic Asylum acting as the committee 
of the estate of one Fraser W. Birmingham, bearing date October 
24, 1899, and which interest the trial Judge found consisted of a 
one undivided half interest in the northerly half of the lot. It
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is evident, therefore, that unless the title, which the plaintiff 
acquired to the southerly half of the lot by the deed from Jemima 
Pryor and her husband in May, 1906, passed to Robert Shannon 
under the foreclosure deed of February 12, 1916, or the plaintiff 
was estopped from setting up this title against the defendant, he 
was entitled to succeed in his action.

There can be no doubt that the foreclosure deed, which the 
plaintiff executed on February 12,1916, purported in the plainest 
possible terms to convey to Robert Shannon, not the right, title 
and interest of the mortgagor John A. Shannon in the 100 acre 
lot, but the entire lot. Whatever the terms of the orgiinal 
mortgage may have been, whether it purported to convey only 
the right, title and interest of John Shannon in the lot as 
would appear to be the case from the admissions set out in the 
return, or the whole lot itself as in the foreclosure deed, the 
plaintiff’s foreclosure deed recites that John A. Shannon by the 
mortgage 1899 “did sell and convey by way of mortgage unto the 
above named grantor (the plaintiff) the land and premises 
therein described as follows,” and proceeds immediately to a 
description of the entire 100 acre lot by metes and bounds. It 
then recites that the said indenture contained a proviso that, 
upon default in the payment of the sums of money therein pro
vided for, or upon breach of any of the covenants and agreements 
therein contained, the plaintiff might sell “the said land and 
premises” to realise the sum due him upon the said mortgage 
after giving 1 month’s notice thereof by publishing the same for 
1 month in a newspaper printed and published in the County of 
Carleton; that default was made in the payment of the sums 
secured by the mortgage; that notice was published in accordance 
with the proviso that “the said lands and premises” would be 
sold under and by virtue of the power of sale contained in said 
mortgage at public auction in front of the office of Jones & Jones 
at Woodstock on February 12, 1916; and that “the said lands 
and premises” were sold at the time and place named to the 
grantee for the sum of $375, “he being the highest bidder there
for;” and proceeds “Now therefore this indenture witnesseth 
that the grantor for and in consideration of the said sum of $375, 
to him paid &e. &c. hath and doth hereby grant, bargain, sell, 
alien, release, convey and confirm unto the said grantee, his heirs 
and assigns, all the above described lands and premises” togeth
er with the buildings &c.

Apart altogether from the question as to whether the original 
mortgage raised an estoppel against the mortgagor ami his 
privies, and the question whether the plaintiff as mortgagee would 
I** bound by such an estoppel, if there were one, so as to be
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N.B. precluded from denying that the mortgagor had, in fact, cum 
App Div ve>’**d to him the whole lot, I am of the opinion that the plaintiff

_!— was estopped by the terms of the foreclosure deed which he exe-
SnANMox ruled himself and under which the defendant claims, from awr 
Smnii ri»K that the mortgage did not convey to him the entire lot, and

----- from setting up an independent title in himself to one-half of it
crocket, j. through the 1‘ryor deed of 1906. Dr. Washburn, in discussing

the subject of the creation of estates by estoppel in his Law of 
Real Property, says, vol. il, 4th ed., p. 105, that in this country 
no greater effect is given to a grant or a conveyance by bargain 
and sale, or lease or releases, unaccompanied with covenants of 
warranty, than in England under the Statute of Uses. “Tlu-y 
pass,” he says, (at p. 105) “only the estates which are vested in 
interest at the time, and do not hind or transfer, by way of 
estoppel future or contingent estates............ But where it dis
tinctly, appears upon the face of the instrument, without the 
presence of the covenant of warranty, either by recital or other 
wise, that the intent of the parties was to convey and receive re
ciprocally a certain estate, the grantor will be estopped from 
denying the operation of the deed according to such intent. If 
the seisin or possession of a particular estate is affirmed in the 
deed, either in express terms or by necessary implication, the 
grantor ami all persons in privity with him, shall he estopped 
from ever afterwards denying that he was so seized and possessed 
at the time he made the conveyance.” In the present ease, it is 
quite impossible to draw from the face of the plaintiff’s fore
closure deed, through which the defendant claims, any other 
conclusion than that it was the intent of the grantor to convey 
and the intent of the grantee to receive the whole 1(H) acre lot. 
This appears, not by implication, but in the most distinct and 
positive manner, both from the recitals and the operative clause. 
Notwithstanding that it was clearly a foreclosure deed, it was 
none the less the plaintiff’s deed, by the recitals and terms of 
which he must, in consequence, be bound.

For these reasons, I am of opinion that, as between the appel
lant and the respondent, it must be held that the entire 100 acre 
lot in question passed by the plaintiff’s foreclosure deed to Robert 
Shannon and by Robert Shannon’s subsequent deed to the 
respondent.

The appeal should be dismissed with costs.

Jk

Appeal dismissal.
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KKX v. MrPHKRNOX. Bask.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont, Turgeon and ~~T~ 

McKay, JJ.A. May 29, 1922. 1 ,A*

New trial —Improper rejection of -evidence—Crown case re 
served—New trial—Cr. Code 1018. | See also (1922), (i7 D.L.R.
769, 37 Can. Cr. Cas. 25.]

Avery Casey, K.C., for appellant.
II. E. Sampson, K.C., for respondent.
The judgment of the Court was delivered by
Haultain, C.J.S. The following case is stated for the opin

ion of the Court
“The accused was charged with the following offence, 

namely:—
‘ For that he, the said William McPherson, on or about the 

31st day of July, A.D., 1920, at or in the vicinity of the Post 
Office of Medstead, in the said Province, and within the said 
judicial district, did unlawfully and carnally know Beatrice 
Hell, a girl of previously chaste character, then under the age 
of sixteen years, and above the age of fourteen years, she not 
being his wife’ and was tried before me at Battleford, with a 
jury, on October 28th, 1921, when the jury found the accused 
guilty.

The accused gave evidence on his own behalf, and during his 
examination in chief, the following took place,—see page 61 of 
the evidence :—

Q. That was the 25th of July ? A. Yes, Sunday night. Q.
What happened the next day? A. The next day Bell came 
down in the forenoon and wanted us to go in with him haying; 
it was our implements he was using, both mowers and rakes, and 
there was a team he had in our pasture and we could use if we 
wanted to. lie said if we would work along with him and his 
brother-in-law, Charlie Ausman, they would work along with us 
when they got that tame hay cut.

His Lordship : What has this to do with the case?
Q. What did you do on the 25th July?
His Lordship: What difference does that make? The point 

is whether he did this on the 31st July, 1920. It isn’t interest
ing to the Court to know whether he was haying on the 25th 
July.

(j. Do you remember the 31st of July, Mr. McPherson î A. I 
do. (j. Tell me what happened on that day.

The question for the Court of Appeal is whether there was 
any improper rejection of evidence.
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A witness, Alice Scott, was called to the stand purporting i » 
be for the purpose of contradicting Beatrice Bell,—see page h 
(of evidence).

The foundation laid for this evidence appears on page 27
Q. Do you know Alice Scott! A. Yes. Q. Did you have an 

conversation with her about the wrist watch! A. No. Q. Did 
you not tell her Mr. McGreavy gave you this! A. No, I don't 
think I did. not that I remember of. Q. Did you not tell Ain 
Scott that Mr. McGreavy had connection with you! A. No. 
Whenever he wanted to! A. No. Q. You are positive of that 
A. Yes.

Mr. Atkinson : I submit he should be more positive as to the 
place and so on. I don’t want to raise the objection later on. 
His Lordship : When were these alleged conversations! Mr. 
Walker : In the summer of 1919 as to Starling and Larsen, and 
July, 1919, as to Alice Scott.

Q. You deny these ! A. Yes.
I ruled that under sec. 11 of The Canada Evidence Act, R.K.8. 

eh. 145 a proper foundation for the reception of the evidence 
had not been laid because the circumstances of the supposed 
statement sufficient to designate the particular occasion were 
not mentioned to the witness. It was not argued before me that 
such a statement would be admissible in any event, but the 
whole contention was as to whether a proper foundation had 
been laid or not.

The question for the Court of Appeal is whether the evidence 
of Alice Scott was properly rejected.

The evidence, which is made a part of the stated case, shows 
that the girl had a child which was born on the 7th May, 1920, 
and which she swTore was the result of the alleged unlawful con
nection with the accused. According to the evidence of the girl, 
which was very unsatisfactory on the point, the alleged offen 
may have been committed at any time during the last week of 
July or the first week of August, 1919. There was no evidence 
given to establish a probable date based on the dale of the birth 
of the child. The offence was alleged to have been committed 
at the house of the accused. From the evidence set out in the 
stated case, and from other evidence given at the trial, it is 
quite clear that an attempt was being made by the defence to 
show that the accused was not at his own house during the 
period above-mentioned, but was working elsewhere. In my 
opinion he should have been allowed to give that evidence, and
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there was no evidence to justify the statement of the trial Judge 
that the point was whether the accused committed the offence 
on July 31, or his further statement in his charge to the jury 
that the date did not make any difference.

On this ground alone 1 think that the accused is entitled to a 
new trial, and it will therefore he unnecessary to consider any 
other question raised in the stated case.

New trial ordered.

HHAYKH LI MBKK Co. v. Bl'HNS.
Saskatchewan Court of King's Bench, Brown, C.J.K.B. Stptcmbcr SO, l'JSS. 
Mechanics’ liens ($VIII—69)—Personal judgment on Covenant- 

Effect on mechanics’ lien—Mechanics’ Lien Act, R.k.S. 
1920, en. 206, sec. 27—Construction.

By obtaining personal judgment against a defendant on his covenant, 
a plaintiff docs not lose his right to enforce his mechanic "a lien under 
the Saskatchewan Mechanics’ Lien Act

Appeal by plaintiffs from the judgment of the local Master in 
an action to enforce a mechanic’s lien and for personal judgment 
against the defendant on his covenant. Reversed.

A. L. McLean, for appellants; no one for respondent.
Brown, C.J.K.H.:—The plaintiff’s bring their action against 

the defendant in the District Court to enforce a mechanic’s lien 
and for personal judgment apainst the defendant on his covenant 
and asked that their right to proceed to enforce the lien at their 
option he reserved. The local Master held that the plaintiffs had 
only two courses open to them: that they either must proceed to 
enforce the lien and get judgment for any deficiency, or in the 
alternative, if they wished personal judgment for the full amount 
claimed, they must abandon their claim under the lien. From 
this judgment the appeal is taken.

Section 27 of the Mechanics’ Lien Act, R.S.S. 1920, eh. 206, is, 
according to my interpretation of same, a determining factor in 
the case. This section reads as follows:—

“The taking of any security for or the acceptance of any 
promissory note for or the taking of any other acknowledgement 
of the claim or the giving of time for the payment of the claim or 
the taking of any proceedings for the recovery of the claim or the 
recovery of any personal judgment therefor shall not merge, 
waive, pay, satisfy, prejudice or destroy any lien created by this 
Act unless the lienholder agrees in writing that it shall have 
that effect.”

It is clear from this section that the recovery of a personal 
judgment in an action for that purpose is not to prejudice the
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lien or the plaintiff’s right under the lien. The local Master in 
dealing with this section expresses himself as follows :—

“It is true that sec. 27 makes provision against merger or 
waiver of lien l>y recovery of personal judgment, that means that 
a personal judgment recovered by lienholder shall not deprive 
him of rights in any action brought by another lienholder.”

With deference I do not think the section should be construed 
in this limited way. If the lienholder’s rights under his lien are 
not to be prejudiced by an action brought on the covenant, that, 
it seems to me, implies that he has the right to bring a subsequent 
action in his own name if necessary for the purpose of enforcing 
his claim against the property under the lien. To say that lie 
cannot enforce his lien except in an action brought by some 
other lienholder would clearly, in my opinion, seriously prejudice 
his position. It may be and it frequently will happen that there 
is no other lienholder and, moreover, even though there were 
other lienholders their claims might be settled by the defendant 
and they might not find it necessary or desirous to proceed by 
way of enforcement under the Act. If, therefore, the plaintiff 
has the right to bring an action on the covenant and a subse
quent action to enforce his lien, as, in my opinion, he has, then, 
surely, he would have the right to seek relief on the covenant by 
way of personal judgment and also relief by way of enforcement 
of the lien in the same action. This is the procedure that 1 lie 
plaintiffs adopted in this case and it seems to me to be a proper 
procedure. If the plaintiffs brought separate actions as they 
had the right to do, they might very properly, under ordinary 
circumstances, be penalised by being allowed only one set of 
costs. Adopting the course which has been adopted here, 1 lie 
plaintiffs, without extra costs, will have the right to personal 
judgment and execution with the possibility of recovering by 
way of execution, and if they are driven to tin* necessity of 
recovering under their lien against the property, they can do so 
without delay and without unnecessary expense.

In the result, the appeal will be allowed. The plaintiffs will 
have judgment against the defendant for the amount claimed 
and costs including costs of the application to the local Master 
and of this appeal and the plaintiffs will have the right to proceed 
further at their option and as they may be advised to enforce 
their lien.

Appeal allaient.
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HEX v. Itnv. Que.
Quebec Sessions of the Peace, Choquette, J. September 14, 198S. g p

Bail ( } I—26)—Theft—Conviction — Sentence — Appeal — Postpone
ment OF SENTENCE AM) BAIL PENDING HEARING—CR. CODE, R.S.C.
1906, CH. 146, SEC. 1014.

An application for a reserved case, on a conviction and sentence for 
theft having been refused, and notice of appeal having been duly 
given and served, and it appearing that if bail is not granted the ac
cused will have served his sentence before the sitting of the Court of 
Appeal, the Court may, under sec. 1014 of the Cr. Code postpone the 
sentence until after the sitting of the Court of Appeal and admit the 
accused to bail.

Theft ($ I—.'la)—Bank manager—Instructions as to loaning Money- 
Money loaned contrary to instructions—Cr. Code, R.S.c. 1906, 
ch. 140, SEC. 357.

A bank manager who receives money from the hank with instructions 
to apply it towards legitimate purposes of banking and according to

. certain directions as to its use, and in violation of good faith, and 
contrary to the instructions received loans such money in large amounts 
to insolvents, without any guarantee, or security, and makes false re
turns to the bank is guilty of theft under see. 357 of the Cr. Code.

Petition for respite of execution of sentence and for bail pend
ing the hearing of an appeal in a criminal action. Petition 
granted.

Choquette, J. :—The defendant is charged with having : “be
tween the 31st of December, 1920, and the 15th of August, 1921, 
in tin- parish of St. Romuald, in the district of Quebec, then 
being in the employ of the National Rank as manager and in 
such capacity having received from or for the said bank money 
to tlie amount of more than $15,000. with instructions to apply it 
towards legitimate purposes of banking and according to certain 
directions as to its use, fraudulently applied, in violation of good 
faith and contrary to the instructions and directions received, 
the said money received by him in such quality to other purposes, 
by giving to L. Eugene Martineau money to the amount of more 
than $10,000 and to Joseph La rose money to the amount of more 
than $5,000, thereby becoming guilty of theft, to the prejudice 
of the said National Rank for more than $15,000 and in contra
vention of the statute in such cases made and provided.”

The defendant after preliminary investigation and being sent 
before the criminal assizes, elected a speedy trial. At the trial, 
the defendant, through counsel, and the Crown, through the 
Crown prosecutor, agreed to submit the case on the merits on the 
evidence adduced at the preliminary investigation. Subse
quently, the Crown prosecutor applied for permission to hear 
other witnesses, and despite the objections of defendant, this 
permission was granted. Some witnesses were heard and then 
the Crown proposed that the defendant should be heard. The 
ease was here adjourned in order to enable the defendant to 

20—69 d.l.r.
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arrive at a decision, and some days afterwards his counsel stal' d 
that he had no witnesses to hear; the ease was then pleaded.

The Crown relying on see. 357 of the Cr. Code, asked for the 
condemnation of the defendant. On the other hand, the defend- 
ant contended that on the face of the indictment itself there was 
no legal offence committed, that sec. 357 did not apply and that 
if the defendant was guilty of a certain illegality, this could 
only be under sec. 390 of the Cr. Code, and in such case under 
sec. 596, no proceedings could be instituted against him without 
the authorisation of the Attorney-General, and that there was no 
theft as defined by sec. 357.

The Crown replied that under sec. 357: “Every one commits
theft who, having received............any money.............. with a
direction that such money............shall be applied to any pur
pose specified in such direction, in violation of good faith and 
contrary to such direction, fraudulently applies to any other 
purpose .... such money .... or any part thereof.” This 
is absolutely the ease of the defendant who, being manager of 
the National Hank, received sums of money that he should have 
applied in good faith and according to the directions received, 
whether these directions were verbal or written. Contrarily to 
these directions, he loaned money without any guarantee to 
insolvents like Martineau and Larose, the persons named in the 
indictment. Moreover, not only did he not make the reports that 
he was bound to make to the head office of the advances made, 
but he made false ones; again, he paid with money in his care, 
for Larose’s account, drafts which he did not even have him 
accept, though he handed him the hills of lading for the goods 
paid by the drafts, without even knowing whether he was in a 
position to refund these amounts, and, moreover, advanced him 
large sums on his cheque without security.

It was also proven that one Martineau had deposited with 
brokers at Quebec, to the credit and for the benefit of defendant, 
several thousands of dollars.

In view of all these facts, there is no doubt that it is sec. 357 
which should be applied, and the admissions made by defendant 
to the inspector of the bank, at the time of the inspection, posi
tively establish that there was a theft in the sense of the law. 
The defendant used the money received in violation of good 
faith and contrary to the directions received, which were to loan 
only on substantial guarantees and after taking the necessary 
information. His conduct, his false reports, his incorrect entries 
in the books, constitute fraud in law, and he must be declared to 
be guilty.

As soon as the defendant was found guilty, his attorney ; v?d
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for a reserved case, and the following questions were reserved for Que. 
the consideration of the Court of Appeal:—“(a) Does the in- g ,,
formation and the evidence adduced reveal a crime of theft, ----
under see. 357? (b) Does the evidence adduced or the informa- Rkx
tion reveal a crime under sec. 390? (c) If so, had the Court of R^'v
Sessions the jurisdiction to decide and to pronounce on said ----
information without the intervention of the Attorimy-tJeneral, choque,lc'J 
under see. 596? (d) Has the Court the jurisdiction to discharge 
the délibéré in order to hear new witnesses after the case lias 
been declared closed ? ’ *

Relying on sec. 1014 of the Cr. Code, the attorney for the 
defendant applied for a respite in the execution of the sentence 
and to admit his client to bail. The Court refused the applica
tion hut adjourned the sentence until the next day in order to 
allow the defendant to take the proceedings that he thought fit.
On the following day, the Court sentenced the defendant in the 
following words: “Taking into consideration the good reputa
tion of the defendant, the fact that it was not proven that he 
personally shared in the money advanced to Martineau and 
Larose, except insofar as the few thousand dollars deposited by 
Martineau to his credit with a broker: that the present proceed
ings were only taken several months after the facts were ascer
tained; that the defendant has given to the bank all possible 
information to recover the money and that he has transferred to 
the bank the stocks lie has with the brokers as well as all his 
assets; that he was left in charge of the bank without adequate 
inspection until the one made by Inspector Rousseau; all the 
recommendations made both for him and his family and many 
other circumstances, the Court wishing simply to apply the 
principle that the defendant was not entitled to act as he did, 
condemns him to 15 days’ imprisonment only.

After the sentence was pronounced, the attorney for the 
defendant presented the following motion:

Whereas accused Alphondar Roy has been found guilty of the 
crime of theft, sec. 357, Cr. Code ; said Alphondar Roy has been 
sentenced to 15 days imprisonment : a motion for a reserved case 
has been presented and refused before sentence ; notice of appeal 
has been duly given and served for hearing at the next sitting of 
the Court of Appeal on or about September 27 next; the accused 
hereby prays this Honourable Court to respite the execution of 
sentence as by sec. 1014, sub-sec. 5, until said questions are de
cided and prays that the said Alphondar Roy be admitted to such 
bail as the Court thinks fit.”

The Crown consented to the motion being forthwith presented, 
after having admitted that the facts alleged were true.
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The Court taking into consideration the fact that the defendant 
remains under its jurisdiction until the commitment is sign..!; 
that if the petition is not granted and the accused admitted iu 
bail, he would serve his sentence before the case could even lie 
argued in appeal. The Court being of opinion that the petition 
for reserved case is produced in good faith and iu view of sec. 
1014 Cr. Code, postpones the sentence to October 16 next and 
admits the accused to bail.

Judgment accordinghj.

HKX v. BROWN.
Alberta Supreme Court, Appellate Division, Stuart, Beck and llun<;< 

man, JJ.A. October Hi, Jb22.
Intoxicating LiquoBs (§IIIH—90)—Liejuoa Act 1916 (Alta.) cu. 4 

SEIZURE AND CONFISCATION—Sl'mCIENCY OF INFOBMATION ON 
WHICH TO ISSUE WARRANT—CONVICTION— IRREGULARITY—AMEND-
ment—Reduction of penalty.

Before issuing a search warrant under sec. 79 of the Albert.i 
Liquor Act (as amended 1917 (Alta.), ch. 22, sec. 16), a magi 
trate is bound to exercise his own judicial discretion and in order 
to enable him to do so he must be informed by an officer under 
oath of such facts and circumstances as will enable the mag 
trate himself to form his own opinion that there is reasonable 
ground for belief that liquor is being kept for sale, the mere 
statement of the officer's suspicion is not sufficient.

A conviction which does not state who the informant is to 
whom the costs are made payable is irregular and the Court will 
amend such conviction by inserting the name of the informant.

The Court has power to reduce a penalty imposed for breach 
of the Alberta Liquor Act even when it is within the legal limit 
prescribed by the Act. and will do so where the maximum pen
alty has been imposed for a first offence, when in the opinion of 
the Court the minimum penalty is sufficient.

[Rex v. Moore (1922), 63 D.L.R. 472, 37 Can. Cr. Cas. 72; R> , 
v. Kelson (1922), 69 D.L.R. 180, 37 Can. Cr. Cas. 270, applied.)

Motion by way of certiorari to quash a conviction for un
lawfully having liquor for sale and an order of forfeiture.

Order of forfeiture quashed ; conviction affirmed but penalty 
reduced.

S. J. Ilelman, for appellant.
J. Short, K.C., for respondent.
Stuart, J.A.:—I agree that both the forfeiture and the con

viction in this ease are defective. With regard to the first it is 
perfectly plain that a magistrate could not possibly be “satis
fied that there is reasonable ground to believe** anything by 
merely having an information in which the deponent swe.irs 
only that he has just and reasonable cause to suspect the thing, 
hi.; reason being that he has received information (not stating 
from whom or how received). Furthermore, the magistrate 
never made anything but an oral order of forfeiture. No
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written order was ever drawn up. i am afraid that we can 
not permit forfeitures of goods to be carried out in that manner. 
We must have law; and if some formality were not observed we 
should soon have, nut law, but arbitrary rule. Section 727 of the 
Cr. Code, K.S.C. 1906. eh. 140. is imperative that an order of 
a Justice must be in writing. The forfeiture order, so far as 
there is one at all. should be quashed.

Then as to the conviction, it does not state who the informant 
is. The convicted person has a right not to be left in any un
certainty, after reading the formal conviction, as to what has 
happened to him and as to what be is to do and be has a right 
to be able to learn all this from the conviction. The conviction 
says that lie is to pay $5.75 as costs to “tin- informant.** 
The accused at once will have to ask “Who is that !" and the 
conviction does not, on its face, tell him who that person is.

This, I conceive, to be a clear irregularity, not so serious by 
any means as that which existed in lies v. Seoir \ 1K07 i, 8 Hast 
569. 103 E.K. 461, but a clear irregularity all the same. We 
should amend the conviction by inserting the name of the in
formant therein because the evidence was quite sufficient to es
tablish guilt.

I agree with the view expressed by Tweedie. J.. in Res v. 
Sri min (1922). 69 D.L.It. 180. 37 Can. Cr. ('as. 270, with regard 
to the Court 's power to reduce the penalty even when it is with
in the legal limit prescribed by the Act. I do not think the 
maximum penalty should have been imposed on the accused in 
the circumstances of this case. I think rather the minimum of 
$200 is the proper amount. It was a first offence and I think the 
imposition of the maximum penalty would not have upon others 
such a deterrent effect as was probably intended by the magis
trate. I think there should be no costs of the motion. It suc
ceeds so far as the conviction is concerned on a nice technical
ity which has enabled us to relieve the defendant of $500 of the 
penalty when he was clearly guilty of the offence.

Beck, J.A.:—This is a motion by way of certiorari to quash 
a conviction for unlawfully having liquor for sale and an order 
of forfeiture.

As to the. order for forfeiture. In Hex v. Moore (1922), 63 
D.L.K. 472, 37 Can. Cr. Cas. 72. this Division held that before 
issuing a search warrant under sec. 79 of the Liquor Act, 1916 
i Alta.) ch. 4, amended by 1917 (Alta.) eh. 22, sec. 15, a magis 
trate is bound to exercise his own judicial discretion, and, to 
enable him to do so, he must be informed by an officer under 
oath of such facts and circumstances as will enable the mag 
igtrate himself to form his own opinion that there is reasonable
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ground for belief that liquor is being kept for sale; the mere 
statement under oath of the officer’s belief is not sufficient. 
In that case, the information upon which the search warrant 
was issued reads as follows (Sec 63 D.L.R. at p. 473)

“Who says that liquor is being kept for sale in contravention 
of the Liquor Act, 1916, and that the said liquor is, and tint 
he has just and reasonable cause to believe and suspect ami 
suspects that the said liquor or some part of it is concealed in 
the warehouse of Sam Moore of Coleman, Alberta, from reliable 
information received. ’ ’

In the present case the information upon which the search 
warrant was issued reads as follows:—

“Who says that .... he has just and reasonable cause to 
suspect and suspects that the said liquor is concealed in tlie 
trunks and boxes of the said news agent (the accused) . . . The 
cause of the informant’s suspicions, being that he has received 
information that the said news agent is selling liquor on the 
train.”

What the Act calls for, in respect of the information, is that 
the magistrate—not the officer—be satisfied by information, that 
is, by being informed of facts on oath of the officer—that is that 
the magistrate be satisfied that there is reasonable ground for 
belief—not mere suspicion—that liquor is being kept for sale.

On the ground of the insufficiency of the information for the 
search warrant, therefore, following and applying our former 
decision, I hold the forfeiture invalid and I would, therefore, 
quash it.

As to the conviction. One of the objections taken to tin- 
conviction is this: There is nothing on the face of the conviction 
to show who was or is the “informant.” The conviction directs 
the payment of a fine of $700 to be paid and applied according 
to law; and orders the accused “also to pay the informant the 
sum of $5.75 for his costs in that behalf.”

The forms of conviction given in the Cr. Code, Forms 31 >t 
seq are all drawn on the supposition that the informant or com
plainant is named in the earlier part of the conviction. Vet 
these forms direct the costs to be paid not to the “said inform
ant ’ ’ or the 1 ‘ said complainant ’ ’ but to the 1 * said C.D. ” Doubt - 
less if the informant or complainant were named and identified 
elsewhere in the conviction, an adjudication that the costs be 
paid to the said informant or complainant would be sufficient; 
but in the absence of the informant or complainant being named 
at all, l think that a direction that the costs be paid merely to 
the informant is insufficient. I think that the conviction -
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both the adjudication of guilt and the imposition of punishment 
—must be certain in all respects and that that certainty must 
appear “upon the face of the conviction” (See Rex v. Seale, 
8 East 569, at p. 567, 103 E.R. 461, at p. 463 so that it shall 
not be necessary to go outside the four corners of the formal 
conviction to ascertain the person entitled to the costs.

The very terms of sec. 63 of the Liquor Act corresponding 
with sec. 1124 of the Cr. Code emphasises the continued re
cognition of just such “irregularities, informalities, and in
sufficiencies” as this, enacting, not that they shall no longer 
be considered as such, but that where they are found to exist, 
the proceedings shall nevertheless not be held invalid on account 
of them, and in case any such irregularity, informality or insuf
ficiency is found to exist, the words of section casts upon the 
Court, not merely the right but the duty of perusing the de
positions. Perusing the depositions, we must affirm the con
viction. We agree, however, with the decision in Rex v. Nelson, 
(19 D.L.R. 180, 37 Can. Cr. Cas. 270 in which he held that un
der sec. 63 of the Liquor Act (as amended 1918 (Alta.), ch. 1, 
see. 17) the Court has power to reduce a penalty imposed by a 
magistrate for a violation of that Act even though the penalty 
he within the prescribed limits. Short, K.C., for the Crown, ex
pressed his concurrence with the opinion of Tweedie, J.

The tine imposed was $700. The offence was a first offence. 
The accused instantly on being charged told the constables 
where the liquor would be found and made not the slightest 
attempt to hinder them doing their duty. Under the circum
stances, I would reduce the fine to the minimum amount $200 
(1921 (Alta.), cli. 6, see. 10).

In the result then, 1 would quash the order of forfeiture. 
I would affirm the conviction with the variation that for the 
tine of $700 a fine of $200 be substituted.

As to the costs of this motion 1 would give no costs.
Hyndman, J.A. concurs with Stuart, J.A.

Conviction affirmed; penalty reduced.

STAUFFER v. STAUFFER.
Saskatchewan Court of King's Bench, Bigelow, J. September J!), 1922.
Divorce and separation (8IIIB—25)—Action by husband—Advlteby 

of wife—Husband leaving wife without cause—Wilful
NEGLECT AND NON-SUPPORT—REFUSAL OF DECREE.

A wife Is entitled to a home with her husband where he re
sides and where he wilfully leaves her without reasonable ex
cuse and wilfully neglects her, he is not entitled to a divorce on 
the ground of her adultery which has been conduced by hie own 
misconduct.

[Keslering v. lettering (1921), 61 D.L.R. 44. 14 S.L.R. 367;
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samnil v. Samuil (1922), 66 U.L.R. 93, 15 S.L.R. 393, follow ul.
See Annotation 62 D.L.R. 1.]

Action by a husband for divorce on the ground of the wife's 
adultery. Action dismissed.

./. F. Bryant, for plaintiff ; no one contra.
Bh.ntvOW, J.:—This is an action by the husband for a divorce. 

The parties were married in 1903; they lived together until 
1912, and had four children. At that time they lived at Rivers. 
Manitoba. In the year 1912, plaintiff moved his residence to 
Regina, and left his wife and children in Rivers. Plaintiff did 
not cohabit with his wife after April 1, 1912; he apparently did 
not even visit his family since that date. He says he sent her 
money, $75 to $100 a month; he does not say that he sent it 
regularly or all the time. It appears from her letters, written 
in February 1915, put in evidence by the plaintiff, that she was 
in want. In a letter from her to the plaintiff. February 7, 1915. 
she says:—“Say Ilerh could you send me ten dollars for to get 
flour for they won’t sell it without cash and 1 am just out.'' 
And again in another letter, undated, but sent in February 1915, 
she says: “Herb try and send me enough flour to do some 
baking for me and the children arc starving.” I conclude 
from these letters that he did not properly support his wife 
or children after he left them in April, 1912.

In June 1915 the defendant had a child, which the plaint ill' 
says is not his. This being so, the adultery is proved. But, ia 
my opinion, that is not enough to obtain a divorce. In Dixon's 
Divorce Law & Practice, 3rd ed., p. 67 the law is stated to be as 
follows :—

“A husband cannot neglect and throw aside his wife, and 
afterwards, if she is unfaithful to him, obtain a divorce on the 
ground of lier infidelity. If he has left her without a reason
able excuse, he cannot resist an answer setting up desertion. 
If chastity he the duty of the wife, protection is no less that 
of the husband. The wife has a right to the comfort ami sup
port of her husband’s society, the security of his home and name, 
and his protection as far as circumstances permit. If he fall 
short of this, he is not wholly blameless if she fall, and, though 
not justifying her fall, he has so far compromised himself as to 
forfeit his claim for a divorce.”

This is approved by our Court of Appeal in Keslering v. 
Kesteriny (1921), 61 D.L.R. 44, 14 S.L.R. 367. Lament, J.A. 
goes into the cases and concludes, at p. 48:—

“These authorities shew that the petitioner, by throwing his 
wife aside and by his wilful neglect of her and his refusal in
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continue to act the part of a husband to her, forfeited his Can.
right, in the discretion of the Court, to a divorce on the ground TT*
of her subsequent infidelity.”

1 had occasion to go into the same point in the east? of 
tiantail v. Samail (1922), 66 D.L.R. 93, 15 8.L.R. 393, where I 
refer to two further authorities, Jeffreys v. Jeffreys (1864), 3 
Sw. & Tr. 493, 164 E.R. 1366, where a petition for dissolution 
of marriage by reason of the adultery of the wife was dis
missed on the ground that the petitioner, before the adultery, 
had wilfully separated himself from the respondent without 
reasonable excuse; droves v. droves (1859), 28 L.J. (1\) 10S, 
where the Court refused to dissolve the marriage on the ground 
that plaintiff had been guilty of wilful neglect which had con
duced to the adultery.

I find in this case that the petitioner wilfully separated him
self from the respondent without reasonable excuse, and that lie 
wilfully neglected her, and that conduced to the adultery 
charged. In my opinion, it was the plaintiff’s duty to provide 
her with a home in Regina where he lived, and she was entitled 
to the comfort and support of his society, the security of his 
home and name, and his protection.

The plaintiff’s aetion is dismissed.
Action dismissed.

• MONTHKI II. v. ONTARIO ASPHALT Co. AMI <'ALHWELL 
8AM) AXII UKAVKL Vo.

Supreme Court o1 Canada, Davies, C.J.. 1 ding ton, Duff. Anglin and 
Mignault. JJ. February 7, W.!2.

Ei/VITy (§11)—27)—Lessee of la no—Mistake as to lennok’s title 
IM I'ROVEM ENTS BY LESSEE—Ei/VI I Alll l. ItEI.II I—R.S.O. 1914. ('ll.
109, sec. 37—Application.

A lessee of land with an option to purchase at the termina
tion of the lease is not entitled to the benefit of R.S.O. 1914, eh. 
109, sec. 37, which provides that a person who, under the 
belief that he is the owner makes lasting improvements 
to land, is entitled to a lien on the land for the en
hanced value given to it by the improvements, because as lessee 
he cannot believe the land to be his own, but where such lessee 
makes improvements in the mistaken belief that his lessor is the 
owner of the fee which he can acquire by exercising his option 
to purchase, he will be granted equitable relief to the amount of 
the enhanced value of the land by such improvements, where the 
lessor is the owner of a life estate in the land only, but no com
pensation will be allowed for improvements made after the lessee 
liecame aware that the lessor's title was questionable.

Appeal and cross appeal from the judgment of the Ontario 
Supreme Court, Appellate Division (1920), 52 D.L.R. 563, 47

•Application for leave to appeal to the Privy Council refused.
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O.L.R. 227, which reversed the judgment at the trial (19l:> •. 
46 O.L.R. 136. Varied.

Armour, K.C., and Bartlet, K.C., for the appellants.
Rodd, K.C., and Fripp, K. C. for the respondents.
Davies, C.J.:—For the reasons stated by my brother Anglin.
I am of the opinion that the judgment of the Appellate Div

ision (1920), 52 D.L.R. 563, 47 O.L.R. 227, appealed from should 
be varied by striking out sub-paragraph 2 of para. 3 ami sul>- 
stituting a direction for a reference to ascertain (1) to wluit 
amount the plaintiffs are entitled for mesne profits; (2) by what 
amount the value of the property has been enhanced by reason 
of permanent improvements effected by the defendants before 
October 2, 1908; (3) what balance, (if any) the plaintiffs should 
recover as their actual damages. No costs of main appeal.

Idinuton, J. (dissenting) The result of this appeal and 
cross-appeal, in my opinion, should turn upon the question of 
whether or not sec. 37 of the Conveyancing and Law of Pro
perty Act, R.S.O. 1914, ch. 109, should govern the rights of 
the parties concerned.

That section reads as follows:—
“37. Where a person makes lasting improvements on land, 

under the belief that the land is his own, he or his assigns shall 
be entitled to a lien upon the same to the extent of the amount 
by which the value of the land is enhanced by such improve
ments ; or shall be entitled or may be required to retain the land 
if the Court is of opinion or requires that this should be done, 
according as may under all circumstances of the case be most 
just, making compensation for the land, if retained, as the 
Court may direct."

I shall revert presently to the history of that enactment bui 
meantime may be permitted to state the outline of the story out 
of or in relation to which its relevancy has to be considered.

By a lease of February 2, 1903, tbe late Luc Montreuil de
mised to the Ontario Asphalt Block Co. certain parcels of land 
for 10 years at an annual rental of $1,000 a year, and thereby 
gave it an option to purchase same on giving 6 months’ notice 
during said period at the price of $22,000.

The said company thereby bound itself not only to pay said 
yearly rental but also to build a dock to cost not less than 
$6,000 which, if the option not exercised within said period, 
was to become the property of the said lessor.

The said lessee at once p.nceeded to erect upon said property 
a building and factory for the purposes of its business at a cost 
of $80,000, or more, and the said dock at a cost much exceeding
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said $6,000 and added to such equipment, year by year, a great 
deal in way of improvement.

After this expenditure, it was discovered in October, 1908, in 
regard to some other property which had been held by said 
lessor, upon an identical title by which part of that, covered by 
said lease and agreement, was held by him, that his title was 
found to be only that of a tenant for life and that the remainder 
would go to his children.

He made good to other purchasers by inducing appellants to 
release their claims therein.

Upon learning of this, on October 2, 1908, the respondent 
Asphalt company’s secretary wrote the said lessor as follows:— 

Windsor, Ont., Oct. 2nd, 1908.
"Lue Montreuil, Esq.,

Walkerville, Ont.
Dear Mr. Montreuil : —

Can.
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1 understand that some question has arisen with 
reference to your right to sell the farm property at Walkerville, 
and it occurs to me that being the case, you should get from 
your children a confirmation of the lease that you made to The 
Ontario Asphalt Block Co. Ltd., of the premises they now 
occupy. In ease of your death the children might repudiate 
the lease and as we have spent a very large sum of money on 
the building, etc., we would be obliged to hold your estate liable 
on your covenant for quiet enjoyment, in ease any trouble 
arose, and all this can be avoided now by your getting from the 
children some documents confirming the lease.

O. E. Fleming, secretary.”
And not receiving any reply again wrote him the following:— 

Windsor, Ont., Dec. 24th, 1908.
“Luc Montreuil, Esq.,

Walkerville, Ont.
It would be very much more satisfactory to us and 

also to yourself if you would have your children convey to you 
the property leased by you to the Asphalt Block Co., and under 
which lease you are bound to convey to them at the expiration 
of the lease.

We would feel very much more satisfied if you would do this.
O. E. Fleming, treasurer.”

The writer of said letters was called as a witness on the trial 
of this action brought by appellants to eject respondents from 
the posession of that part of said lands for which the said lessor 
had failed to get the said deed from appellants, as requested, and
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in course of his explanatory reason for writing said letter, 
testified as follows: —

Mr. Rodd: You had made a large expenditure! A. Yes, and 
we had not any idea but what when we spent the first dollar uu 
the property that we had purchased under the option we could 
not afford to spend the money without doing that.

(j. You say that was the intention of the company from the 
outset! A. Yes.

Q. Why did you take the lease instead of buying out right at 
the first.' A. Because $1,000 a year is less than 5% on the pur- 
chase price of $22,000. and in addition to that $22,000 meant a 
lot to us in establishing a plant of this sort.

Q. At any rate that was the reason you wrote the letter? A. 
Yes.

Q. Did you ever get any reply to those letters? A. No. no 
reply.

Q. You were going to tell me what you had spent up to De
cember 31st, 1912. on the plant! A. $159,126.18, and on the 
31st December. 1917. $174.354.78.

Ills Lordship:—And then you went on after the discovery; 
after 1908 you went on? A. Y’es. my Lord, we had to take care 
of the business ; it was a ease of necessity.

Mr. Rood:-What position would your client have been in 
if you had not gone on ! A. We would not have been able to 
have taken care of the increase of business; business has to 
grow or go back; we could not stand still.”

This evidence seems to have been overlooked by the Court 
below when quoting part of the evidence given on cross-exam 
ination by the same witness, in the judgment appealed from.

Taken together therewith and the other facts in evidence to 
which I will presently refer, I respectfully submit that it seems 
to me that the conclusion reached resting upon said cross ex
amination is far from convincing.

Passing meantime from that to relate what ensued, the re
spondent Asphalt Block Co. continued in possession of said 
premises, enlarging and improving the factory so built, and in 
course of so doing making it quite evident that its owners were 
determined to enforce the option of purchase contained in the 
said lease. And in due course of time the respondent Asphalt 
Block Co. served the lessor, on January 5, 1912, with notice 
pursuant to the terms of said option, that it intended to ex
ercise the right to purchase said lands and premises according 
to the terms in the said lease provided, at the end of the said 
term of 10 years.
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The said notice recited the facts of the lease for 10 years from 
February 2, 1903; the going into possession; the option given 
of purchase at the expiration of said term upon giving 6 months’ 
previous notice in writing of its intention to do so.

The said lessor refused to carry out his agreement and the 
respondent Asphalt Block Co. brought an action on February 10, 
1913, for specific performance which was tried on the 27th of 
following May. Judgment was given therein directing specific 
performance of so much of the interest in said lands as the 
lessor could convey and allowing an abatement of price for what 
he could not convey, and damages for breach of his contract.

1913), 12 D.L.K. 223, 29 O.L.R. 534.
On appeal to the Appellate Division of the Supreme Court 

of Ontario that judgment was modified as appears in the report 
of the case (1913), 15 D.L.R. 703, 29 O.L.R. 634 at 540, 24 
O.W.R. 838. And an unsuccessful appeal therefrom to this 
Court was heard in 1916, 27 D.L.R. 514, 52 Can. S.C.R. 541.

I understand counsel agreed in the statement that the refer
ence directed thereby has never been proceeded with.

Luc Montreuil, the said lessee when this case was before the 
said Appellate Division, as directed by that Court, tiled an 
affidavit shewing that he got a grant to himself of part of the 
lands covered by said lease in 1874 and giving in detail the 
ages of his children, from which it appears that the present 
appellants were each at the time of his making the lease in 
question over 21 years of age.

They are shewn also to have made at his request conveyances 
of their interests to other purchasers from him of property 
held upon the same title as in question herein.

They also are shewn to have known of the improvements made 
by the appellant Asphalt Block Co. now in question, but never 
objected or in any way protested or warned the said company 
of their claim to be entitled to the remainder of said property, 
upon which they rest herein, asserting the right to eject the 
îespondents from that part of the premises now in question.

The lessor and vendor Luc Montreuil, died in January, 1918. 
And in the following August, his ehildiren, the appellants, 
brought this action of ejectment.

Tin- Asphalt Block Co., respondent, in reply set up the salient 
facts which I have set forth above and rely thereon, by way of 
counterclaim, upon estoppel and .seek a declaration to that effect, 
and next a declaration “that this defendant upon making proper 
compensation is entitled to retain the lands in question or in the 
alternative a lien thereon in respect of the improvements made 
under mistake of title as claimed in para. 13 hereof.”
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The appellants joined issue thereon and the case went to 
trial before the late Falconbridge, C.J., who gave effect to the 
latter contention, 46 O.L.U. 136. And in doing so, of course 
rested entirely upon the section I have quoted above.

The First Appellate Division (52 D.L.R. 563, 47 O.L.R. 227 . 
quoting as already stated, the cross-examination of the secretary 
of the Asphalt Block Co., overlooking his examination in clih-f 
and, I respectfully submit, also overlooking the weight to lo* 
given the actual facts of such a large expenditure as made up n 
lasting improvements and all implied therein, and which testify, 
in my appreciation of fact, much more forcibly than the mere 
words, of doubtful import, upon which the Appellate Court 
relied, to the existence of the realities required by the statute, 
of belief in the efficacy of an option as a means or method . f 
ownership.

Such is, I submit, the attitude which the Court should hold 
in trying to solve the question of fact as to belief in ownership.

And whjn we come to consider what the quality of ownership 
may be upon which such a belief may be reasonably founded, 
certainly we are not to bind him seeking relief under the statute 
in question to prove an actual absolute ownership or its equiva
lent, for then the statute would be rendered meaningless.

We may, first recalling that in our English law there is no 
such thing as any absolute ownership of land except in the 
Crown, properly turn to the many varying meanings which the 
word “owner” may present.

We find in Bouvier’s Law Dictionary vol. 3, p. 2437, the fol
lowing:—

“Owner.—He who has dominion of a thing, real or personal, 
corporeal or incorporeal, which he has a right to enjoy ami do 
with as he pleases,—even to spoil or destroy it, as far as the 
law permits, unless he be prevented by some agreement or 
covenant which restrains his right.”

Surely a man having an option to purchase can well be
lieve himself such a person as therein and thus defined.

Clearly a man possessed of such an option as the opinion ex
pressed in London and South Western R. Co. v. Oomm (1882), 
20 Ch. D. 562, 30 W.R. 620. demonstrates, has an interest in 
land and the extent thereof may be demonstrated by the acts 
of the optionee evidencing this intention to exercise, long before 
the actual notice of acceptance as foundation for an assertion of 
belief in his ownership.

The right of dominion over the land in respect of which lie 
has such an option of absolute purchase is as absolute as any
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man may desire and the only question remaining, I submit, is 
whether or not at the time when he acts on his alleged belief, 
that is, under all the circumstances, an honest belief, in other 
words, an honest determination to exercise the option.

There are also » .uses cited in Stroud’s Judicial Dictionary in 
which, though turning (in some of the cases cited) possibly on 
legislative interpretation, yet in the mode of reasoning adopted 
in disposing of same, are worthy of note.

The judgments in the cases of Ramsdcn v. Dyson (1886), 
L.li. 1 H.L. 129, 14 W.R. 926, and Himmer v. Mayor etc,, of 
Wellington (1884), 9 App. Cas. 699. may also be advantageous
ly referred to for an elucidation of the principles upon which 
the Court of Equity act in protecting the parties making im
provements under the belief that they have such an interest in 
the property or right to acquire same, as entitles them to rely 
thereon in making substantial improvements.

Surely one is, in such a case as presented herein, in just 
as good a position as the vendee paying a mere nominal de
posit and that test seems to me to be important and ought to be 
observed as a guide, for such was the chief basis of the recog
nized law; and springing from that the doctrine so grew as to 
cover other like cases. Possibly, prevention of fraud was the 
earlier basis.

The sole reason for the statement of the first part of the 
statute in question as it appeared in 1873 (Ont.), ch. 22, sec. 1, 
was doubtless to render clear and of universal application by the 
imperative requirement of a statutory law, a doctrine developed 
in Courts of equity and not so uniformly observed even there as 
was desirable, and seemed even to startle learned Judges in 
common law Courts.

For example, though the doctrine had been enunciated and 
applied by the Chancellor, Hume Blake of Upper Canada in the 
case of Bevis v. Boulton (1858), 7 Gr. 39, his successor Spragge, 
C.. only four years later, in the case of KUborn v. Workman 
(1862), 9 Gr. 255, refused to apply it, and nine years thereafter 
in the case of Gummenon v. Banting (1871), 18 Gr. 516, after 
reviewing many of the then leading eases in point, applied the 
doctrine.

In doing so it may be observed that he referred to the said 
KUborn v. Workman (1862), 9 Gr. 255, and excused its non-ap
plication there by referring to the case of McKinnon v. Burrows, 
and mentioning that a later case in England had shown he was 
in error. The only McKinnon v. Burrows case I can find is a 
common law action in (1833), 3 V.C.Q.B. (0.8.) 114.

Clearly, there was an error in failing to observe the English
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decision in the cast* of Bunny v. llopkinson (18Ô9), 27 Beav. 
565, 54 K.R. 223, perhaps excusable if regard is had to the 
changed conditions from then to now. And, I submit, that the 
right therein recognised was no higher than the right of him 
possessed of an option upon which he might reasonably act and 
assert as a basis of honest belief in ownership as above defined.

My own impression is that there was another case in Ontario 
which in a more remarkable degree brought to public attention 
the want of uniformity in applying the law and led to the 
enactment of the first part of the clause now in question. I 
cannot find it reported, and my memory does not serve me lo 
recall the name thereof.

Illustrative, however, of the state of, even the judicial mind, 
in the common law Courts, then being constrained to apply 
some equitable doctrines and procedure, I find the new enact, 
ment referred to as follows in the case of Carrick et al v. timifk 
(1874), 34 1J.C.Q.B. 389, at p. 399:-

“36 Viet. (Ont.), eh. 22. declares that: ‘In every case in which 
any person has made [or may make] lasting improvements • n 
any land under the belief that the land was his own, he or Ids 
assignee shall be entitled to a lien upon the same, to the extent 
of the amount by which the value of such land is enhanced by 
such improvement.’ This is a very extensive protection, and 
perhaps it may be called very advanced legislation to give a 
lien in every cuse to a person who has made improvements 
even lasting improvements, on any land, under the belief that 
the land was his own.”

I think these several decisions and judicial expression show- 
how much need there was for an enactment of the kind now in 
question not so much as an advancement in legislation, us the 
need of having the law well understood and of universal ap
plication. .

It was much needed. It was introduced, I believe, by the 
late lion. Edward Blake, a master of law and language, well 
knowing what he was about, and was aptly entitled 1873 (Out.,) 
ch. 22, “An Act for the protection of Persons improving Land 
under a Mistake of Title.”

The case of Oummersun v. Banting, 18 Gr. 516, is relied upon 
in the judgment appealed from to give herein the measure uf 
relief which, in principle, was on all fours with the said enact
ment passed a couple of years after said decision. I am unable 
to distinguish the doctrine applied in the said decision, from the 
principle sought to be enforced by the enactment as it first stood.

And all that was done thereafter was to add thereto by an
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enactment passed on the eve of the 1877 Revision of the Statutes Can. 
of Ontario, which reads as follows 1877 (Ont.), eh. 7. Sched. a#,
A. (114):-

“or shall be entitled or may be required to retain the land if Moimmn 
the Court ia of opinion or requires that such should lie done, ac- 0stakio 
cording as may under all the circumstances of the case be most Asphalt 
just, making compensation for the land, if retained, as the Court Co* AK"

Sand amimay direct. ’ ’
If justice is to be done in many cases in applying either the Gravel Co. 

doctrine in Oummerson v. Buntiny, supra, or the statute of ,
1873. which in principle are, I think, identical, this addition was 
necessary, otherwise, innocent men might suffer unduly.

The later enactment confers on the Courts the power to avoid 
and avert such possible injustice.

I think we have presented in this case a state of actual facts 
which call for such a legislative enactment, and that its efti 
eaey should not be rendered futile or entirely nullified by reason 
of a witness hesitating under pressure of cross-examination to 
give the true and obvious meaning of what respondents claim 
and that too when at the very outset he had declared what lie 
meant.

I think the late Falconbridge, was absolutely right and 
that his judgment should be restored.

The appeal should, I therefore hold, be dismissed with costs 
and the cross-appeal so far as seeking that alternative should In- 
allowed with costs save so far as same increased by the con 
tent ion that there never was a mere life estate tail or otherwise.

I have not perhaps examined the lastly mentioned question as 
it may deserve. It seems, however, untenable and to have been 
abandoned since argument.

Dm\ J. (dissenting).The enactment to be considered, sec.
37, R.S.O. 1914, ch. 109 is in these words : (Sec judgment of 
Idington, J. at p. 314).

It should first be noticed that tin* draftsman of this enact
ment has carefully avoided technical legal nomenclature. “Un
der the belief that the land is his own” does not contain a single 
word (except the word “land”) having a definite legal mean
ing. The word “owner” itself is indeed a word of very flexible 
signification. Lister v. Lobley and Farrer (1837), 7 Ad. & El.
124, at pp. 127-9, 112 E.R. 417. at pp. 419-420; Phyn v. Kenyon 
(1905), 42 Sc. L.R. 382 at p. 384 ; Vnited States of America v.
Ninety-nine Diamonds (1905), 2 L.R.A. (N.K.) 185 at p. 193.
The appellant company, that is to say the officers of the ap
pellant company, believed that company was entitled to pos
session under a lease for a defined period under which the com*

21—69 D.L.R.
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pany had the right to make improvements and to remove thorn 
at the expiration of the term ; and under it also the comp.inv 
was entitled to receive a conveyance of the fee simple from the 
lessor (who, it was believed, was the owner of the title in fee 
simple subject to the lease) upon the payment of a fixed sum 
of money and upon notice by the company exercising its opt iott 
not later than a prescribed date. Treating the assumptions upon 
which all the parties were proceeding as facts, the company, 
it having been decided that the option should be exercised and 
the necessary moneys being available, had not only the necess ity 
means within its hands but had all the necessary legal richt- 
vested in it to acquire at its sole discretion the full title in fw 
simple. In a practical business sense the company was in 
control of the property. It could sell, investing the purchaser 
with not indeed a title in fee simple in possession, but the ab
solute right to acquire such a title on the payment of a specified 
sum of money. It had possession with full power to use I he 
property for all the purposes of its business and particularly 
for the purpose of making improvements over which the dispute 
arises. It may be open to argument whether or not the com
pany, so long as its option was not exercised, could by legal 
process prevent the lessor from transferring his title, but In- 
exercising the option, that is to say, by binding itself to take 
the property on the stipulated terms, such a right would immedi
ately become vested in it. A lessee invested with such a 
measure of control occupies a position which I think is not in 
any practicable way distinguishable (discarding of course tic 
technical legal point of view) from that of a mortgagor in pen- 
session of property held by him subject to a mortgage securing 
a debt equal almost to the pecuniary value of the property and 
still less from a purchaser who has bound himself to buy but 
has paid only a small sum on account of the purchase money. 
In all these cases, the person in possession has, subject to one 
condition, the payment of a sum of money, the same power of 
control over the property as that possessed by the owner in fee 
simple. If he makes improvements under the belief that his 
rights are in fact what they appear to be he does so in the belief 
that he possesses powers of eontrol that will enable him to make 
full use of the improvements so long as his rights remain 
vested in him and which at the same time will enable him to 
transfer his powers and rights to another and on such transfer 
to obtain in the ordinary course the enhanced value of the 
property due to the improvements.

I repeat, the language of the enactment is not lawyers' lan-
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guage, and construing the language according to the usage and 
understanding of men who arc not lawyers I think the appellant 
company has brought itself within the condition expressed in 
the words above quoted.

I am unable to agree that anything in Mr. Fleming’s evidence 
creates any obstacle in the way of giving effect to this view. 
Mr. Fleming, a member of the bar, was being pressed on cross- 
examination to give an answer which would involve an expres
sion of opinion on a question of law, namely, the construction 
of the statute now under consideration. He gave the only an
swer that could be given, that is to say could properly be given 
if he was to answer the question at all ; and in effect his answer 
is that he believed that the rights which the lease purported to 
give to the company were in fact vested in the company.

This is sufficient to dispose of the appeal. In view of the 
ground upon which, however, the majority of the court has 
proceeded I think it is important to make an observation or two 
upon the rule respecting the measure of damages in an action 
to recover mesne profits. In the American courts a rule has 
keen adopted (the effect of which is stated in a well known text 
bonk Sedgwick on Damages 9th ed. vol. 3, p. 1886, para. 915), 
mat the action for mesne profits is a liberal and equitable action 
and one which will allow of every kind of equitable defence 
and in particular that improvements made by the occupant may 
Ik- the subject of set off. This is based upon reasoning derived 
in part from the rules of the civil law. But the reasoning is 
also based upon the supposed effect of earlier English decisions. 
The case principally relied upon in support of it, see Putman v. 
Ritchie (1837), 6 Paige Ch. R. 390 at p. 401; Jackson v. Loomis 
(1825), 4 Cow. 168 at p. 171, is Coulter's case (1598), 5 Co. 30a, 
77 E.R. 98, in which a set off was allowed of rent payable under 
a rent charge and the decision is explicitly put upon the ground 
that the disseisor might have recovered wdiat he had paid in an 
action and tilt- set off was allowed for the purpose of avoiding 
circuity of proceedings.

Tin- American authorities appear to proceed to some extent 
upon the analogy of the ancient real actions in which Sedgwick 
says, the set-off was always allowed. (See ubi supra para. 915). 
It would be profitles to follow’ the American authorities into 
this discussion. At common law% damages were not recoverable 
in the real actions generally. They were recoverable in the 
assize, because it was regarded as a mixed action and by the 
Statute of Gloucester, ch. 1, VI Edw. 1, this procedure wras made 
applicable and this right giv n to the plaintiffs in real actions
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generally; Booth, Real Actions, eh. 23, pp. 74-75. But in ej«-<-t 
ment which was a development of the old action of trespass </# 
eject ion r firnur damages, that is to say, damage's in the nature of 
reparation for deprivation of possession or compensation for ns,' 
and occupation were not recoverable prior to the statute of I 
tien. IV 1820 (Imp.), eh. 87, sec. 2; for this relief the plaintiff 
was obliged to resort to a supplementary action in trespass- tre< 
pass for mesne profits. And the law governing the measure of 
damages in sueh action was well settled. It is stated in these 
terms in Lush’s Practice, vol. 2, p. 1012:—

“The measure of damages is the yearly value of the hind, 
subject to such deductions for ground rent, taxes &e., as wen- 
chargeable thereon, and as the defendant necessarily paid ; ami 
the costs of such proceedings as were necessarily taken in order 
to obtain possession, and in case of judgment by default. On
costs of ejectment to In- taxed as between party and party. If 
any special damage had been sustained this also may lie r« 
covered if specially laid in the declaration.”

To the same effect it is given in Selwyn’s Nisi Prius vol 1. at 
p. 685, in Roscoe’s Nisi Prius 18th ed. vol 2, at p. 947 in TiddV 
Practice, vol. 2, at p. 889 and in Cole on Ejectment at pp. tit:' 
— 643. Under the head of special damage a jury might take 
into consideration the plaintiff’s trouble and inconvenience by 
reason of being kept out of possession and the costs of ejectment. 
The “yearly value of the land” is calculated as in an action 
for use and occupation. Cole ubi supra at p. 643. The rule is ami 
has long been settled that the measure of damages in such an 
action is the value of the mesne profits calculated as mentioned 
subject to deductions of the character mentioned plus special 
damage if any be alleged and proved and it is a claim for such 
damages so measured which by the statute of (leo. IV and th- 
Common Law Procedure Act, 1852 (Imp.), eh. 76, see. 21* tli 
landlord might at his option add to a claim in ejectment against 
an overholding tenant and which under the Judicature Act »f 
1875 (imp.), ch. 77, might and under the existing practice may 
now be joined to a claim to recover possession of land. In On 
tario the statute of Cleo. IV (Imp.), was adopted and reenact 
ed in 1856 ((’an.) ; it was reproduced in the Con. Stats. 1 
1859. ch. 27 sec. 60, and remained the law in Ontario until tin* 
passing of the Ontario Judicature Act of 1881 (Ont.), ch. V 
when the English rule of 1875 above referred to was repro
duced as marginal rule 116, the rule which is now in force.

The claim for mesne profits authorised by the Upper ( anada 
statute of 1856 and by the Ontario rule just mentioned of 18S1
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was a claim the plaintiff was entitled to assert prior to the 
statute of Geo. IV in Kngland and prior to the statute of 1850 
iii Upper Canada in an action of trespass for mesne profits and 
it is such a claim and only such a claim that the plaintiff is 
now tinder th«- English Judicature Act and under the practice 
in Ontario entitled to join to an action for the possession of 
land.

It can I think Is* conclusively shewn that in passing upon such 
a claim whether under the existing procedure or under the 
old procedure the Courts in England have never admitted the 
right of the defendant by the law of Kngland to a set off for 
the cost of improvements except of course in a case in which 
Hinder the existing procedure) an equitable right arises, for 
example, from the conduct of the owner in encouraging the de
fendant to make such improvements relying upon a supposed 
title or light of possession. That is made quite clear by refer
ence to the well-known text Isniks referred to above as well as 
hv the decision of the Court of Exchequer in Cawdor v. Lewis 
1188')), 1 Y. &. C. (Ex.) 427, 100 K.R. 174. which is a decisive 
authority upon the point.

I call attention to the law in this point liecnuse it is im- 
|s»rtant in view of the course which has been taken in respect 
of the appeal, to make it quite clear that whatever In* the law 
in Ontario the rule in other Provinces where the law of Eng 
land prevails in relation to these matters is definitely settled.

As regards the rule in Ontario, no point having been raised 
as touching the common law right of set off either in the Court 
Mow or in this Court and not having had the Is-nefit of any 
argument upon it 1 should have required something much more 
convincing than anything I have seen to induce me to concur 
in laying down a rule for the guidance of the Ontario Courts 
on this subject which diverges in a very marked way from 
the law governing the rights of the parties in the common law- 
act ion of trespass for mesne profits as uniformly laid down in 
all the recognised hooks on procedure and as accepted and 
administered by the Courts in Kngland. The Legislature of 
Vanada in making provision for the joining of u claim »or 
mesne profits in a landlord’s action of ejectment reproduced 
the statute of Ueo. IV (1820 (Imp.), eh. 87). ipsixximis verbis 
and in 1881 in providing for joining such a claim in all actions 
tu recover possession of land the legislature of Ontario repro
duced the English rule on the subject also ipis*inti* verbis. Primi 
facie the claim thus dealt with by the Legislature was the 
claim known to lawyers by the designation trespass for mesne 
profits and governed by long established rules, (rules as I have
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said expounded in all the recognised books of practice) govern, 
ing the disposition of such a claim by the English Court», 
1‘rimi facie that seems to be so and the presumption that it 1» 
so could only be displaced by shewing a continuity of decision 
and a settled practice in accordance with such decisions which 
it would be the duty of this Court to respect as establishing a 
divergence between the Ontario and the English law. 1 fin,I 
no evidence of any such course of decision. Two cases have 
been cited in which the Court en banc refused to interfere 
with the verdict of a jury although the jury had evidently token 
into account the improvements made by a trespasser in passing 
upon the question of damages but I cannot find any evidence 
that these decisions have been regarded as laying down any de 
finite rule which has since been followed. They are not refer
red to in the latest books on practice, they are not cited in Mae 
lennan’s liook on the Judicature Act or in Holmested’s Ontario 
Judicature Act. They are referred to in one or two subsequent 
cases in an incidental way but in a manner which goes to in
dicate a considerable doubt as to the precise effect of them. Os
ier, J„ whose knowledge of practice must have been exact, says 
in McCarthy v. A rime file (1880), 31 U.C.C.P. 405, at p. 41a, 
that these decisions apply only where the possession is not tor
tious meaning apparently that they are limited to cases where 
the plaintiff's conduct has been such as virtually to amount to 
a license.

An observation or two upon the grounds upon which the 
Court below lias proceeded. The view taken appears to be that 
the decision of the Court of Chancery in Ontario in Oumnwson 
v. Hunting, 18 Or. 516, and of Story, J., in Bright v. Hand 
(1843), 2 Story 605, constitute a sufficient weight of authority 
to establish the proposition that according to the law of On
tario a person in possession of land under an honest belief that 
he has a title to it who expends money upon it in such 11 way 
as to enhance its value has apart from statute a charge upon 
the land to the extent of such enhancement. I do not think 
that principle is part of the law of Ontario except to the extent 
to which as a principle of law it is supported by the statute 
already discussed. It is the opinion of Osler, J., as expressed 
in McCarthy v. Arbucklc, supra, that the object of the statute 
was to enable a person expending money in such circumstances 
to assert in a substantive action against the true owner his 
right to a lien to the same extent to which he could have done 
so in answer to an equitable claim by the true owner to recover 
the land. If Osier, J.’s, view be the right view of the statute
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then, of course, no difficulty arises; it is quite clear that where 
the owner was obliged to resort to the Court of Chancery for 
the purpose of asserting his title against a person in possession 
who in good faith had expended money in effecting improve
ments increasing the value of the land, the Court would require 
the plaintiff as a condition of equitable relief to make such com
pensation as might in the circumstances be just. The principle 
is well settled and it is unnecessary to elaborate it. It is suflie- 
ieut to refer to Murray v. Palmer (1805), 2 Sch. & Lef. 474, at 
p. 490, and to Sugden’s Vendors and Purchasers, 14th ed. p. 
287. Bright v. Boyd, 2 Story 605, was such a case.

On the other hand the law is clear that where the plaintiff 
seeks the enforcement of his strictly legal rights and consequent
ly does not require the aid of a Court of Equity this principle 
has no application. If the aid of a Court of Equity is not re
quired then to cite from the work just mentioned “and a person 
cau recover the estate at law. equity, unless there be fraud, can
not. it is conceived, relieve the purchaser on account of money 
laid out in repairs and improvements, but must dismiss a bill 
for that purpose with costs.”

Anglin, J.:—In 1903, Luc Montreuil, believing himself to 
lie the owner thereof in fee under his father’s will, leased to 
tin1 defendants for 10 years the land in question, together with 
an adjoining water lot of which he was in fact owner in fee 
under a Crown grant to himself. The lease contained an op 
tion to purchase for $22,000 the entire property leased, exer 
cisable at the end of the term on giving 6 months’ previous 
notice; it also provided, in the event of the option not being 
exercised, for a renewal for 10 years on like terms in other 
respects, but without the option to purchase; and it reserved 
to the lessees the right to remove all buildings and plant to be 
erected by them on the demised premises, except a dock, which 
they covenanted to build at a cost of not less than $6,000. It 
was expressly provided that, if the option were not exercised, 
this dock should become the property of the lessors on the ex
piry of the term or of any renewal thereof.

The defendants took possession under the lease and before 
October, 1908, expended on the dock and on buildings $80.000, 
or possibly a somewhat larger sum. How much of that ex
penditure was made on the part of the demised lands here in 
question does not appear.

In October, 1908, doubt first arose as to the extent of Luo 
Montreuil’s interest. In litigation commenced then or shortly 
afterwards between him and the late Hiram Walker, over a
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piece of property, held by the same title as that hen- 
in question, it was determined, in October, 1911. that under 
his father’s will, Luc Montreuil was not an owner in fee hut 
merely a life tenant (1911), 3 O.W.N. ltiti, 20 O.W.tt. 259. die 
remainder in fee having been devised to his children. Up to that 
time the evidence makes it abundantly clear that the children of 
Lue «Montreuil (the present plaintiffs) had believed that their 
father owned in fee the lands devised to him. They appear tu 
have acquired knowledge of their possible interest in remainder 
about the same time and probably in much the same way that 
their father’s lessees learned of it. No investigation of Lue 
Montreuil’s title had been made on behalf of the defendants 
either when they took their lease or before they began their 
large expenditures on the property.

With knowledge of the doubt cast upon the title of their lessor, 
the defendants made further large expenditures on the leased 
premises and in January, 1912. gave notice to Lue Montreuil of 
their intention to exercise the option to purchase. Montreuil 
having refused to convey an action for specific performann en
sued in which his limited title to the land now in question wa> 
recognized. Specific performance of the option as to the other 
demised land held under Crown grant was ordered and. as t<> 
the land now being dealt with, the defendant was required to 
convey his life interest therein and the plaintiffs (the present 
defendants) were allowed an abatement in the purchase money 
(the amount thereof to be fixed on a reference) in respect of tin- 
interest in remainder which Lue Montreuil could not convey. 
(See 12 D.L.K. 223; 15 D.L.R. 703; 19 D.Tj.R. 518; 27 D.L.R. 
514.)

Luc Montreuil died in January, 1918. The defendants con
tinued to hold possession of the entire property. The present 
action was begun in August, 1918, by the children of Luc 
Montreuil, the devisees in remainder under the will of their 
grandfather. By their statement of claim they demand (1) 
possession of the said (devised) lands ; (2) mesne profits; and 
(3) their costs of the action.”

The statement of defence sets forth the terms of the lease and 
option, the exercise of the latter, the expenditure made by the 
defendants in improvements and the refusal of Lue Montreuil 
to convey to them. It alleges that the present plaintiffs were 
aware of the terms of the lease, that all or some of them took 
part in the negotiations leading to the making of it. and that 
they all stood by without protest while the improvements were 
being made and that they are therefore estopped from deriving 
the defendants’ right to hold the lands or alternatively are liable
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to them in damages. The R.8.O. 1914, ch. 109 see. 37, is also 
pleaded and under it the relief is elaimed either of the dé
tendants being allowed to retain the land, making compensation 
to the plaintiffs for their interest therein, or of their being 
awarded compensation for the amount by which the value of 
the land has been enhanced by their improvements.

The late Chief dust ice of the King’s Bench, who tried the 
action, held that tin* east» fell within the purview of the statute 
pleaded and gave judgment allowing the defendants to retain 
the land and referring it to the master to ascertain what com
pensation should be made by them to the plaintiffs, 46 O.L.K. 
131.

On appeal by the plaintiffs the Appellate Divisional Court 
held that the ease did not fall within the statute because the 
defendants never believed that the land was their own; but, 
following Jirif/ht v. Hoi/tl, *2 Story 605. and (iunnnerson v. 
Hunting, 18 (îr. >16, also held that, while the plaintiffs should 
recover the land, the defendants were entitled to equitable 
relief for the amount by which lasting improvements, made 
by them while under the impression that Luc Montreuil was 
owner in fee. had enhanced its value. 52 D.L.K. 563, 47 O.L.K. 
2*27.

From this judgment the plaintiffs appeal asserting a right to 
recover the land unconditionally. The defendants cross-appeal 
claiming to have the judgment of the trial Judge restored; they 
also sought to reopen the question of the extent of Luc Mon- 
treuil’s interest, contending that it was an estate tail.

By notice given since the appeals were heard, the last men
tioned contention has been abandoned in view of the futility of 
pressing it in the absence of any conveyance sufficient to bar 
the entail. The case must therefore be dealt with on the basis 
that Luc Montreuil had merely a life estate.

The statutory provision invoked by the defendants reads as 
follows R.K.O. 1914, ch. 109. sec. 37:-
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“37. Where a person makes lasting improvements on land, 
under the belief that the land is his own, he or his assigns shall 
be entitled to a lien upon the same to the extent of the amount 
by which the value of the land is enhanced by such improve
ments; or shall be entitled or may be required to retain the 
land if the Court is of the opinion or requires that this should 
be done, according as may under all circumstances of the case 
be most just, making compensation for the land, if retained, as 
the Court may direct.”

The part of this section which precedes the semicolon was
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originally enacted in 1873 (Ont.), ch. 22; the part following the 
semicolon was added in 1877 (Ont.), ch. 7, Sched. A. (114), in 
preparation for the revision of that year in which the complete 
section appears as sec. 4 of the R.S.O. 1877, ch. 95.

This statute gives the Court the extraordinary power of de
priving a lawful owner of his property against his will, al
though for a compensation. McCoy v. G randy (1854), 3 Oli 
St. Rep. 463 at pp. 468-9. The conditions on which a juri
diction so much in derogation of common law right is con
ferred must be strictly construed and fully satisfied. Huyli < 
v. Chester Holyhead if. Co. (1861), 31 L.J. (Ch.) 97 at p. 
109, 10 W.R. 219, 7 L.T. 197; Wright v. Mattison (1855/, 18 
How. 50; Osterman v. Baldwin (1867), 6 Wall. 116; Rigor v, 
Frye (1872), 62 111. 507 ; Wheeler v. Merriman (1883), 30 Minn. 
372 at p. 376; Hollingsworth v. Funkhouser (1888), 85 Va. 418 
at p. 454; Van Valkenburg v. Ruby (1887), 68 Tex. 139 at p. 
143; White v. Stokes (1899), 67 Ark. 184, closely resembles t lie 
case at Rar, although the wording of the statute, as in the other 
American cases, is somewhat different.

Did the defendants when making their improvements believe 
that the land in question was their own? Unless they did they 
cannot invoke the statute just quoted. They had a lease with an 
option to purchase. They had neither legal nor equitable owner
ship. They, no doubt, believed that their lessor owned the 
fee of the property and that they could acquire it by an exer
cise of the option. But even if they intended to exercise the 
option, the belief that Luc Montreuil actually owned the land 
excluded belief that it was theirs. Until they actually gave 
notice of intention to exercise the option, assuming its validity, 
they had merely a right of election either to acquire the land or 
not to do so. It is impossible to conceive that they could have 
believed under these circumstances that the land was their own. 
They might never have acquired its ownership. Young r. 
Denike (1901), 2 O.L.R. 723, relied on by the late Chief Justice 
of the King’s Bench, 46 O.L.R. 136, was a case of contract for 
sale under which, if the vendor had title, the purchaser would 
have become the equitable owner. Belief of the purchaser that 
the land was his own by equitable title was apparently regarded 
as sufficient to bring the case within the statute, although this 
is not mentioned in the judgment. No such belief could exist 
here.

Moreover, the provisions of the lease for its renewal, and that 
the dock to be built on the premises should belong to the I -or 
and that all other buildings erected by the lessees might be re-
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moved in the event of the option not being exercised certainly 
do not indicate that when the defendants leased the premises 
they had definitely determined that they would eventually pur
chase them. But, whenever the definite intention to purchase 
may have been formed, until the option was in fact exercised, 
whatever may have been their interest in the land (London and 
South Western It. Co. v. Cumin, ‘JO Ch. D. 562; Davidson v. 
Sorstrant (1921), 57 D.L.U. 377, 61 Can. S.C.R. 493), they 
could not have believed it to be their own. The portion of the 
evidence given by Mr. Fleming, the secretary-treasurer and 
legal adviser of the defendant company quoted by the Chief 
Justice of Ontario, read with the rest of his testimony, is con
clusive that they had in fact no such belief.

•Q. Did you believe you owned it then? A. No, we could not 
own it. The only right we had was under the lease.”

It is therefore, I think, quite clear, as held by the Appellate 
Divisional Court, that the defendants are not entitled to the 
benefit of the statute they invoke and that their cross-appeal 
fails.

Are they entitled, as equitable relief, to the allowance in res
pect of lasting improvements which they have been accorded 
in that Court.

I should perhaps first consider the two objections chiefly 
pressed by Mr. Armour, (a) that because they merely held an 
option and did not believe themselves to be actual purchasers 
or owners of the property the defendants do not fall within 
the class of persons entitled to equitable relief in respect of 
improvements made in mistake of title; (b) that no actual 
enhancement in value was proved at the trial and the defend
ant’s plea for compensation should, therefore, have been re
jected.

(a) I think effect should not be given to this objection. The 
evidence of Mr. Fleming makes it reasonably clear that when 
the expenditure for improvements was made the defendants had 
determined to exercise their option to purchase. They made 
improvements in the full belief that they could on the expiry 
of their lease acquire title to the land from their lessor. In 
this they were mistaken, and that mistake, in my opinion, was 
such a mistake of title as brings them within the equitable doc
trine which they invoke. The cases are numerous in which an 
expectation of acquiring title has been held sufficient to support 
a claim for an allowance in respect of improvements made while 
it was reasonably entertained. Plimmcr v. Mayor, etc. of Wel
lington, 9 App. Cas. 699 at p. 710; Biehn v. Biehn (1871), 18
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Or. 497; Unity Joint Stock Hanking Ass'n. v. King (1858), 2Ô 
Iteav. 72, 53 E.R. 563. Rut see Smith v. Smith (1898), 29 O K. 
309; affirmed (1899), 26 A.R. (Ont.) 397. Nor does the fact 
that they were, undoubtedly, careless in making such expendi
ture without a proper investigation of their lessor s title dis
entitle them to such relief. So long as the mistake was boni 
fide the fact that it may have been due in part to carelessness 
does not debar the defendants from redress.

(b) As to the second point, it is within the power of ihe 
Ontario Courts under sec. 64 (1) of the Judicature Act to try 
one or more of the issues in any case and to refer any other 
issue or issues to a master for inquiry and report. That appar
ently has been done here by the Appellate Divisional Court 
as the form of the inquiry directed—“what, if any, lastia.' 
improvements were made" and “the amount, if any, by which 
the value of the said lands was enhanced”—indicates. A pas
sage from the judgment of Kay, J. in Shepard v. Jones (1882 >. 
21 Vh. D. 469. at p. 472, is relied upon by the appellants. There 
were in that case, however, other grounds as well as lack of 
proof of actual enhancement assigned by the Judge for the 
refusal to order an inquiry as to improvements. Reference may 
also be made to the direction for inquiry formulated by the 
Privy Council in Henderson v. Astwood, ( 1894] A.C. 150. at p. 
164. per Lord Macnaghten, viz., “an inquiry whether any and 
what sum ought to be allowed ... in respect of lasting 
improvements.”

In the present case however there was evidence of enhance
ment in value given at the trial. Thus Mr. Fleming on cross- 
examination would place an additional value of $1,200 or $1.000 
on the land in consequence of a shed standing upon it. Mr. 
Warden states that the land is really only good for manufactur
ing purposes and that for such purposes the Grand Trunk spur 
built upon it gives it additional value. In his opinion the 
buildings on the land make it worth $1,500 more than it would 
Is* without them. In the course of the trial the learned trial 
Judge expressed the opinion that it was a self-evident proposi
tion that this land, if intended for manufacturing purposes, 
would be benefited by the railway siding. In the view taken 
by him that the case fell within the Ontario statute and that 
the defendants were entitled to retain the land no actual de
termination ere had been enhancement in value was nec
essary. But u, the evidence in the record there might well 
he an adjudication that there had in fact been some enhance
ment in value. How much is quite another question.
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If the defendants’ right to equitable relief rests only on the 
authority of the decisions in Bright v. Boyd, 2 Story 605, ami 
(iummrrson v. Banting, 18 Or. f>16, cited by the Chief Justice 
of Ontario, I should, with respect, regard it as not established. 
In so far as those cases maintain the proposition that, “without 
any contract or encouragement or standing-by” on the part of 
the true owner and although he has not sought the aid or in
tervention of a Court of Equity and there is no trust or other 
matter cognisable only in equity (see Bevi* v. Boulton (1858), 
7 Gr. 39), he may be compelled at the suit of a person who has 
made improvements under mistake of title to compensate him 
to the extent to which the value of the land has been thereby 
enhanced, they would seem to carry the law farther than ;s 
warranted by English equity jurisprudence. (Beaty v. Shnr 
(1888), 14 A.R. (Ont.) 600 at pp. 605, 607, 609. In the civil 
law the broad doctrine enunciated in Gummcrson's case. 18 Gr. 
516, no doubt obtains and the decision of Story, J., in Bright v. 
Boyd, supra, in the United States Circuit Court, would rather 
seem to have involved an extension of the English equity doe 
trine by introducing into it the principles of the civil law. The 
<listinetion between the two systems is clearly pointed out in 
Story on Equity Jurisprudence, 13th ed. vol. 2, paras. 1234 
et seq.. citing the case of Putnam v. Ritchie, 6 Paige Ch. It. 390 
at pp. 403-5, where Chancellor Walworth of New York had 
expressed an opinion as to the state of the law contrary to the 
view acted upon by Story, J.

Whatever authority the Gummcrson case, supra, may have 
had was practically destroyed by the observations made upon 
it in the Court of Appeal in Beaty v. Shaw, supra. Hagarty. 
C.J.O. there said at p. 605, speaking of the judgment of 
Spragge, C. in (lummrrson'x case:—“The learned Chancellor 
appears to me to state the rule of equity too broadly.”

Burton, J.A., added p. 607, that the Chancellor’s de
cision. “took the profession a good deal by surprise and was 
supposed to carry the law in reference to allowanee for im
provements, where there was no privity between the parties, 
no fraud, no standing by and suffering the improvements to be 
made, much farther than any previous decision either here or in 
England; and the passage of ne 36 Viet. (Ont.), ch. 22 very 
shortly afterwards, probably prevented the point being further 
considered in a Court of Appeal.”

Again the same Judge said at p. 609:—“The case of Gum- 
mersun v. Banting was a peculiarly hard case, one of those 
cases which it is proverbially said are apt to excite the sympath
ies of a Judge, and lead to the making of doubtful law.”
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The equitable jurisdiction to provide for compensation in r< 
pect of improvements made under mistake of title is old ami 
well known. Edlin v. Battalg (1676), 2 Lev. 152 and danc
ing's case (see Bankart v. Tennant (1870), L.R. 10 Eq. 141 . 
mentioned in Jackson v. Color (1800), 5 Ves. 688, at p. 690. :»] 
E.R. 806 may be referred to. The bases of the jurisdiction, 
however, and the circumstances under which it will be exercise.! 
are sometimes not so well remembered or appreciated. It may 
conduce to a clearer understanding of the ground on, and of 
the extent to, which I would vary the judgment in appeal if
1 should briefly examine them at the risk of appearing to make 
a pedantic parade of learning, some of which is, no doubt, quite 
elementary.

Apart from the old and very meagre report of Edlin v. Bat- 
taly, supra, where a compromise was eventually reached, I have 
found no English decision, old or modern, that goes so far as 
either Gummerson v. Banting, 18 Or. 516, or Bright v. Boyd,
2 Story 605. In England the equitable jurisdiction to relieve 
a person who has made improvements under mistake of tith* 
by requiring compensation to be made him for enhancement in 
value seems to have been rested either on the power of the 
court of equity to compel the legal owner, when seeking its 
aid as a plaintiff, to do equity, or on the existence of a situa
tion creating such a personal equity against the legal owner, 
when defendant, as would make his insistence on his legal right 
without submitting to compensation a constructive fraud. It 
is only in cases of the latter class that a person seeking the !••- 
lief of compensation can do so as an actor. Sugden on Vendors 
and Purchasers, 14th ed. p. 747, eh. 23, secs. 29 and 31.

When the legal owner seeks the aid of a Court of Equity, 
however, that Court will compel him to compensate the defend
ant for enhancement in value through lasting improvements 
made by the latter under mistake of title, although no conduct 
on the part of the plaintiff, active or passive, can be relied upon 
as giving rise to such a personal equity against him. Sresom 
v. Clarkson (1845), 4 Ilare 97, 67 E.R. 576 is usually cited as 
authority for this proposition. It can scarcely be said t.. lie 
satisfactory, for two reasons: first, because, as stated in a 
foot note, the right of the defendants to an account of the 
moneys expended on lasting improvements was conceded at the 
original hearing ((1842), 2 Ilare 163, 67 E.R. 68), without ar
gument and was not in question on the rehearing; and secondly, 
because, in delivering his judgment, Wigram, V.C., expresses 
the view that a defendant should not be granted this relief un
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loss the equity which he claims is one that he himself might 
have enforced by bill. More satisfactory authority is to bo 
found in Mill v. Uül (1852), 3 ILL. (’as. 828 at p. 869, 10 E.R. 
330, at p. 346, which in some respects closely resembles the 
vase at Bar. The life tenant under an equitable settlement, 
which he suppressed, had conveyed to the defendant what pur
ported to be an estate in fee. On his death the remainderman, 
who was entirely innocent in the matter instead of bringing 
action at common law in ejectment, as in the case at Bar, filed 
a bill in equity to set aside the deed to the defendant. As a 
condition of being given relief he was required to submit to a 
decret» for compensation for permanent improvements made by 
the defendant to the extent to which the value of the land 
was thereby enhanced. The defendant was, it is true, treated 
as a trustee for the plaintiff. Reference may also be made to 
The Attorney-General v. Halio! College (1744), 9 Mod. 407, at 
pp. 411-12, 88 E.R. 538 at pp. 540-541 ; Cooper v. Phibbs (1869), 
L.R. 2 ILL. 149 at p. 167 ; and Davey v. Durrant (1857), 1 De 
0. & ,1. 535, 44 E.R. 830. Carroll v. Kobcrtson (1868), 15 Ur. 
173, is an instance of this jurisdiction being exercised in the 
Court of Chancery of Upper Canada. See too Muneie v. Lind
say (1882), 1 O.R. 164.

On the other hand where the legal owner has not by invoking 
its aid submitted himself to equitable jurisdiction, a clear case 
of encouragement of, or acquiescence in, the expenditure made 
under mistake of title must be made out by the person seeking 
compensation in equity in respect of it. Fry, J., in Will molt 
v. Barber (1880), 15 Ch. D. 96, at pp. 105-106, thus states the 
essential elements of such a ease in terms which have become 
classic.
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“It has been said that the acquiescence which will deprive 
a man of his legal rights must amount to fraud, and in my 
view that is an abbreviated statement of a very true proposition. 
A man is not to be deprived of his legal rights unless he has 
acted in such a way as would make it fraudulent for him to set 
up those rights. What, then, are the elements or requisites nec
essary to constitute fraud of that description? In the first 
place the plaintiff must have made a mistake as to his legal 
rights. Secondly, the plaintiff must have expended some money 
or must have done some act (not necessarily upon the defend
ant’s land) on the faith of his mistaken belief. Thirdly, the de
fendant, the possessor of the legal right, must know of the ex
istence of his own right which is inconsistent with the right 
claimed by the plaintiff. If he does not know of it he is in
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the same position as the plaintiff, and the doctrine of acquit 
cence is founded upon conduct with a knowledge of your legal 
rights. Fourthly, the defendant, the possessor of the legal right, 
must know of the plaintiff's mistaken belief of his right. If 
he does not, there is nothing which calls upon him to sssi-rt 
his own rights. Lastly, the defendant, the possessor of the legal 
right, must have encouraged the plaintiff in his expenditure of 
money or in the other acts which he has done, either directly or 
by abstaining from asserting his legal right. Where all these 
elements exist, there is fraud of such a nature as will entitle 
the Court to restrain the possessor of the legal right from exer
cising it, but, in my judgment, nothing short of this will do.”

As put by Lord Eldon in Dann v. Spurrier (1802), 7 Yes. 
231, at p. 236, 32 E.R. 94 at p. 96:-

“This Court will not permit a man knowingly, though but 
passively to encourage another to lay out money under an er
roneous opinion of title; and the circumstances of looking on 
is in many cases as strong as using terms of encouragement 
. . . Still it must be put upon the party to prove that ease 
by strong and cogent evidence; leaving no reasonable doubt 
that he acted upon that sort of encouragement. ... It 
must be shewn, that with the knowledge of the person, under 
whom he claims, he conceived, he had that larger interest, and 
was putting himself to considerable expense, unreasonable com
pared with the smaller interest ; and which the other party ob
served, and must have supposed incurred under the idea, that 
he intended to give that larger interest, or to refrain from 
disturbing the other in the enjoyment.”

Cotton, L.J. in Falcke v. Scottish Imperial 7ns. Co. (1886). 
34 Ch. D. 234, at p. 243, emphasises two of the requirements 
of such a case:—

“But in order to make this doctrine applicable there must 
be not only knowledge on the part of the person having the 
real title that the man whom he sees so acting believes he has 
a title and acts in consequence of that belief, but also a knowl
edge that the title on the faith of which he is acting is a bail 
one.”

Again in Proctor v. Hennis (1887), 36 Ch. D. 740, at p. 769, 
the same Judge said:—

“It is necessary that the person who alleges this lying-by 
should have been acting in ignorance of the title of the other 
man, and that the other man should have known that ignorance 
and not mentioned his own title.”

Ranted en v. Dyson, L.R. 1 ILL. 129 and Plimmer v. Mayor,
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etc, of Wellington, 9 App. ('as. 699 at p. 710, are well known 
instances of the exercise of this jurisdiction.

And when the ease is clear and the circumstances are such 
that complete justice cannot otherwise he done the Court does 
not stop at ordering compensation hy the owner hut will give 
the relief provided for hy the addition to the Ontario statute of 
1673 made in 1877, and, preventing his asserting his legal right 
to recover the property, allow the person whose expenditure 
he had encouraged to retain it making such compensation to the 
owner as may be fair. The East-1 ndia Co. v. Vincent (1740), 
*2 Atk. 63, 26 B.R. 451 ; Duke of Reaufort v. Patrick (1853), 
17 Beav. 60, at pp. 74-5, 51 E.R. 954 at p. 960; AtCyAlen'l. 
to the Prince of Wales v. Colloni, (1916J 2 K.B. 193 at p. 203; 
Paris v. Snyder (1850), 1 Gr. 131; Story’s Equity 13th ed., 
vol. 1. para. 386.

It can scarcely be necessary to state that for outlay after 
they became aware that their lessors’ title was questionable 
(October, 1908) the defendants can have no equity for compen
sation. even though steps to establish the adverse claim were 
deferred. Russell v. Romains (1679). 3 A.R. (Ont.) 635; Mas- 
tcr of ('lare Hall v. Harding (1648), 6 llare 273, 67 E.K. 1169; 
Rennie V. Young (1858), 2 De (i. & .1. 136, 44 E.R. 939. Re
lief in such a case may possibly be given under very exception
al circumstances. Corbett v. Corbett (1906), 12 O.h.K. 268.

In addition to the authorities already cited reference may he 
had to Smith’s Principles of Equity, 5th ed. p. 211; Snell's 
Principles of Equity 18th ed., p. 338; Pomeroy’s Equity Juris
prudence, vol. 3, sec. 1241 and note.

In the case at Rar the evidence conclusively establishes that 
there was no sort of active encouragement by any of the plain
tiffs uf the defendants’ belief in the ownership of the fee by 
Luc Montreuil. It is also made abundantly clear that prior to 
October, 1908, the present plaintiffs were quite as ignorant as 
wore the defendants themselves that Luc Montreuil was not the 
owner of the lands in fee. All alike believed him to be so and 
that the present plaintiffs had no interest in the property. There 
was therefore neither knowledge by them of their own right 
nor of the defendants’ mistaken belief of their right. The 
plaintiffs could not have known that “the title on the faith 
of which (the defendants were) acting was a bad one.” The 
defendants are therefore driven to invoke the other head of 
equitable jurisdiction, viz., that the plaintiffs are actively seek- 
ing the aid of equity.

They are not helped hy the fact that the Supreme Court of 
Ontario, in which they sued, is a Court of equity as well as of 
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law. The Judicature Act did not confer any new right of i 
lief. Equitable relief may be granted by that Court under 
see. 16, R.8.O. 11)14, ch. 56 only where, anil to the same ext- i t 
as, the former Court of Chancery ought to have given such i 
lief in a suit in that Court. In order that the defendants should 
have an equitable right to the relief they seek, no case of con 
structive fraud having been made, it must still appear that the 
plaintiffs have invoked the equitable jurisdiction of the Court.

The action brought by the plaintiffs is in fact purely a com- 
mon law action for ejectment and mesne profits. Although be
fore the time ot' Henry VII. an action in which damages t r 
disseisin, of which the measure was the mesne profits, u-r** 
awarded, when ejectment in a fictitious form with a nom it ml 
plaintiff came into use for the recovery of the term, or posx. > 
sion of the land, that only was recoverable in it, with nominal 
damages, but not with mesne profits, (ioodtitle v. Tomba (17701. 
3 Wils. 118 at p. 120, 95 E.R. 965, at p. 966, which tli<-i 
became the subject of a supplemental but distinct action in 
trespass, in which it was necessary to shew a prior recovery 
of the possession in ejectment. A si in v. Parkin (1758), 2 Huit. 
665, 97 E.R. 501. Obviously the nominal damages given in 
ejectment did not afford a subject for set-off of compensation 
for improvements. Since the 1856, ch. 34, sec. 267, howevr. 
(see now Ont. Con. R. no. 69) mesne profits may be recovered 
in ejectment (though not specifically demanded, at least when* 
the plaintiff is a landlord suing his overholding tenant, Smilh 
v. Tett (1854), 9 Exeb. 307, 156 E.R. 131, and without tli- 
plaintiff having obtained possession. Dunlop v. Macedo (!>!•!
8 Times L.R. 43.

What is sought in the present action is not an accounting 
for the rents and profits of the plaintiffs’ lands while in tin- 
defendants’ possession. Such an accounting would seem to in
volve an exercise of equitable jurisdiction and the correlative 
right of the defendants to an equitable allowance for enhanced 
value due to their improvements would thereupon ensue.

When they obtained the decree for specific performance, tin* 
defendants became tenants of the property pur autre vie. Af
ter the death of the cestui que vie their occupation was that 
of trespassers and they became liable to the owners for dam 
ages accruing during the continuance of their wrongful pox 
session. The plaintiffs claim for mesne profits is nothing else 
than a demand for those damages.

Where a plaintiff sued at common law for mesne profits I 
have found no case in England where a set-off for improve*
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rnents was allowctl; and, upon the defendant shewing that he 
had an equitable claim in respect of improvements, a plaintiff's 
action at law for mesne profits was, in at least one instance, 
stayed “because in an action for mesne profits no set-off is 
allowed.” Lord Cawdor v. Lewis, 1 Y. & V. (Ex.) 4*27, at pp. 
433-4, ItiO E.H. 174 at p. 176. See also Mayne on Damages 
9th ed pp. 433-436. Hut see too Putman v. Pitch is, (i Paige Ch. 
11. 290, at p. 404. 8edi*:jpek, however, in his valuable treatise 
on Damages 9th ed., voif jr p. 1880, para. 915, says:—

“The action for me-u.c profits is everywhere held to be a 
liberal and equitable action, and one which will allow of every 
equitable kind of defence. Among the most important consid
erations that a defendant can urge, in answer to the claim for 
the rents and profits received by him, is that which the common 
law lias, to a certain extent, adopted from the civil law, ami 
which grows out of permanent improvements made by him 
upon the premises during his occupancy. The civil law treated 
the occupant in good faith with lenity. The reasoning of the 
civilians has so far obtained in many of our tribunals, that a 
bona fide occupant of lands is allowed to mitigate the damages 
in the action brought by the rightful owner, by offsetting the 
value of his permanent improvements made in good faith, to 
the extent of the rents and profits claimed.”

In a case noted in Yiner’s Abridgment (1752), at p. 556, 
para. 3, sub-tit “Discount,” recoupment of damages was al
lowed by the assize “becaus the land was sown and the house 
well amended”; and in Coulter's ease, 5 Co. 30a, at p. 30b, 
77 E.R. 98, it was held that “the disseissor . . . shall re-
coupe all in damages which lie hath expended in amending 
of the houses.”

Sec too Hrooke’s Abridgment (1586) at Fol. 202, para. 
7, sub-tit. “Damages.” Citing these authorities Sedgwick in 
his work on Damages adds (p. 1886, para. 915) that:—

"In our own ancient real actions the improvements of the 
tenant appear always to have been the subject of set-off or re
coupment. Tin- set-off cannot however go beyond the value 
of the rents ami profits; the defendant is never allowed to re
cover a balance, unless . . . the recovery ... is al
lowed bv statute. This principle, however, properly applies 
only to the case of a bona fide possessor, or one without no
tice.”

This doctrine was approved in the United States Supreme 
Court in Green v. lliddle (1823), 8 Wheat. 1 at pp. 81-2.

Under the Ontario statute R.8.O. eh. 109. sec. 37, when it
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ps the dispossessed occupant is given a lien enforceable «it 
common law for the enhanced value created by his improx 
ments and the Court is empowered, ami indeed required, al t-1 

setting-off mesne profits, if any, to award him judgment for tin 
balance. McCarthy v. Arbuckte, 111 U.C.C.P. 405 at p. 400. No 
existing right of redress either at common law or in equity \\ 
affected.

As early as 1818 statutory provision jnes made in Vpper Can
ada (1818 (Vpper Can.) eh. 14, see's if, for compensation to 
defendants in ejectment for improvements made by them in 
consequence of erroneous surveys, whether made before or after 
the passing of the Act, Gallagher v. McConnel (1842), 6 o>. 
347. The statutory right remained confined to such cases tinti! 
1873. Hut the common law Courts of Vpper Canada, influenced 
no doubt by the consideration shewn in the civil law for the 
occupant in goml faith, in actions brought for mesne profits 
held that evidence of substantial improvements made by the de 
fendant was admissible in mitigation of the plaintiffs’ dama-j.v 
Thus in Lindsay v. McFarling (18211), Draper's K.B. Rep. <i. 
where such evidence had been rejected by the trial Judge, the 
Court of King’s Bench directed a new trial, the Chief Justin- 
saying:—“I think this evidence proper to have gone to the 
jury; it would most probably have materially affected the ver 
diet.”

Again, in Patterson v. Reardon (1850), 7 U.C.Q.B. 326, in an 
action for mesne profits the jury gave a verdict for nominal 
«lamages only, evidence having been given at the trial that the 
defendant had made substantial improvements on the lot from 
which he had been ejected. The Court followed Lindsay v. V 
Farting, supra, and refused to hold the verdict perverse. In 
McCarthy v. Arbuckte, 31 V.C.C.IN 40.7, at p. 411, Wilson. < !.. 
citing Green v. Riddle, 8 Wheat. 1. and Sedgwick on Dama-r-s 
says : —

“In the former ease |i.e. that of a possessor in good faith 
the defendant in an action for mesne profits was allowed to set 
-iff the value of his improvements.”

This right of the defendant in an action to recover mesne 
profits is also recognised by Burton. J.A., in Beaty v. Shaw. II 
A. R. (Ont.) 600 at p. 600.

The action at Bar was trie«l by a Judge sitting without «•» 
jury. Under the modern Ontario practice the master may. in 
such a case, where the power conferml by see. 64 (1) of the 
Judicature Act, R.S.O. 1014, eh. T>6 is exercised, be required to 
perform some of the functions of a jury. I think he may an«l

4
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shi nlil Ih- vailed upon to <lo so here. There is no reason why he 
should not inquire and report, (1) to what amount the plain
tiffs are entitled for mesne profits, of whieh apart from special 
circumstance*, a fair occupai ion rent for the land is the usual 
measure {('ommi**ionrrs Suujara Falls Park v. f’olt (189"»). 22 
A.K. (Ont.) 1; hut see Mnnsie V. Lindmy (18S({), 11 O.lt. 520; 
i*21 what amount, if any. should he allowed ns compensation 
tn the defendants for enhancement in value of tin* property 
by reason " improvements thereon effected by them
prior to October 2. 1908; and Cl), rig the necessary set-off. 
what balance, if any, the plaintiffs should be to recover
as their actual damages. The defendant* have no right in this 
common law action to any allowance in respect of improvements 
made after October 2. 1908. any more than they would have 
luul if entitled to equitable relief. 1 cannot understand why 
in the judgment appealed from an inquiry was directed as to 
such subsequent improvements. It was apparently by inadver
tence. as the learned Chief Justice of Ontario had distinctly 
indicated that as to such subsequent expenditures there could 
Is* iio equity. Moreover, whatever might have been the ease 
in granting equitable relief, the right of recovery here in respect 
of improvements being entertained merely in mitigation of 
damages cannot exceed the amount whieh the plaintiffs may be 
found entitled to under their claim for mesne profits. The pur
pose of allowing the set-off is to restrict the iff* recovery
to the actual damages they have sustained. I would, therefore, 
modify the judgment pronounced by the Appellate Divisional 
Court by striking therefrom sub-paragraph 2 of paragraph I 
ami substituting a direction for a reference in the terms alsive 
indicated.

While the cross-appeal should clearly be dismissed with costs, 
the proper disposition of the costs id* the main is not
so obvious. The appellants have established that the respond
ents are not entitled to the equitable relief accorded them in 
the Appellate Division, on the other hand the direction for a 
reference to fix the compensation whieh the respondents should 
In- allowed in respect of improvements should be maintained in 
a modified form and as relief at common law. to whieh they 
«lid not assert a right, although their pleadings contain aver
ments of the facts essential to support such an allowance on 
the evidence now before us it may well be that the difference 
in the monetary result will be comparatively slight. On the 
whole, I think at least approximate justice will In* «lone if 
no order is made as to the costs of the main app«*al.
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Que. Mionavlt, J.:— I concur with my brother Akulin, J.
^ Appeal (tismisscd without cost

Cross appeal dismissed with cost

KKX v. I'AKADItt AND I'AQVKT.
Quebec Court of King's Bench (Crown Bide), (Jibsonc, J. May IH. 
Limitation ok Actions (8IIIJ—151)—Time ms prorecution in - m

MART CONVICTION PROCEEDINGS VN OUI Fooil A NO ÜRUOR All 1' ' 
Can. in. 27—Aiti.icatiun ok Ck. Cow: sec. 1142.

The limitation of time fixed by Cr. C-.de sec. 1142 applies to 
summary prosecutions under the Food and Drugs Act 1920 ('an. 
ch. 27.

Fooo (SI—1)—Am i TERATION — SUMMARY CONVICTION PWK'KKIIIN. - 
Dk.kendant citing ms vendor—Summons to tiiiho pabt\ 
Prior sale not subject or tiie charge—Order for cost* 
AGAINST CITED PARTY—FOOD AND DRUGS ACT 1920 CAN. CH. 27. 
kKch. 16, 17.

Except as to the award of costs against the clteii third party, 
sec. 17 (2) of the Food and Drugs Act 1920 Can. ch. 27 does not 
enable the original defendant to have his vendor charged with 
the separate offence of selling the adulterated article to the orig
inal defendant ; It deals with the exculpation of the latter on proof 
of his want of knowledge and that he re-sold the goods in the 
same state as when he purchased them and that he could not with 
reasonable diligence have obtained knowledge of the adulteration. 
The "case** which Is to be dealt with by the magistrate under 
17, after the third party has been called Into It by summons, is Un- 
charge as laid against the original defendant.

Appeal by defendant Paradis from a summary conviction 
before a judge of sessions for an offence of selling adulterated 
molasses in contravention of the Food and Drugs Act 1920. < an. 
ch. 27. The appeal was allowed in part and the conviction 
modified.

Apollinaire Corrireau, K.C., for appellant, Paradis, added 
party.

Drouin <V Drouin, for O’Donnell, complainant.
7'. IV. Ed ip, K.f., for Paquet, original defendant.
flmsoNE, J. The particulars of the case and of the pn wd- 

ings am recited in the formal judgment so it is sufficient t<« say 
here that the case comes before this Court as an appeal from a 
judgment of the Court of Sessions of the Peace at (jucher dated 
February 28, 1922. The appeal being under sec. 749, Criin. < ode. 
is in reality a rehearing and readjudication of the whole matter. 
The witnesses were heard before me. I do not think there can 
he much disagreement as to what the facts are; as to them I 
believe that my findings are identical with those of the Judge of 
the Court of Sessions, and that the only questions for deci-ion 
on this appeal are questions of law.

The complainant, O’Donnell, as Inspector for the Department



69 O.L.R.] Dominion Law Kliohts. 343

of Health, Canada, made complaint against Paquet, a local 
grocer, charging that on 21st July, 1921, Paquet had sold 
adulterated molasses in contravention of the Food and Drugs 
Act, 1920. The analysis from a laboratory of the Department 
, f Health certified that the sample did not meet with the re
quirements of the definition of molasses (Standards XVII, 3) 
f,,r the reason that a cheaper substance, namely Glucose, to 
the extent of some 32% had been substituted for cane sugar, 
also that the adulteration was of a nature deemed to be not 
injurious to the health of the person consuming the same.

Paquet admitted the sale and did not contest the analysis, 
hut lie invoked the defence allowed by him, sec. 17 of the Act 
[footnote (a) ], viz.: without delay he pleaded and proved that 
he purchased the molasses as an article of the same nature, sub
stance and quality as that demanded of him by the Inspector, 
and that he sold it in the same state as that in which he pur
chased it, and that he could not with reasonable diligence have 
obtained knowledge of its adulteration; by reason of this 
Paquet became entitled under sec. 17 to be discharged from 
the complaint. Paquet did more; under the further provision 
of see. 17 lie called into the case the party from whom he pur
chased the molasses, namely Paradis, and thereby he became 
entitled to be discharged also from the payment of costs. The 
Court of Sessions discharged Paquet from all liability both 
as to the penalty and as to costs, and the judgment is admittedly 
right in that respect.

Such judgment however declared Paradis to be solely respon
sible for the contravention (namely the sale by Paquet on July
Note (a) -Citation or preceding vendor by defendant charged indkr 

Food and Dbuoh Law.
The Food and Drugs Act 1920 (t'an.) eh. 27 provides an exceptional 

mode of procedure In summary conviction matters whereby the defend
ant charged with adulteration or misbranding may disprove any guilty 
knowledge on his own part and obtain the c itation of his vendor as u 
third party vailed Into the case. Section 17 of the Act Is as follows:

17. (1) If the person accused proves to the magistrate before 
whom any prosecution Is brought for selling, offering or exposing for 
sale any article of food or drug that Is adulterated or misbranded, that 
he purchased the article In question for and as an article of the same 
nature, substance and quality as that demanded of him by the pur
chaser or inspector, and also proves that he sold It In the same state ns 
that In which he purchased It and that he could not with reasonable 
diligence have obtained knowledge of Its adulteration or misbranding, 
he shall be discharged from such prosecution, but shall he liable to 
pay the costs Incurred by the prosecutor, unless he has given due 
notice to him or gives notice In court that he will rely on the above 
defence and has called or calls the party from whom he purchased 
the said article Into the case as hereinafter provided.

Que.

K.B.

Rkx

Paradis

Ulbsone,J.



.144 Dominion Law Rkportr. [69 D.L.R.

Que. 21. 1921) ami condemned Paradis to a fine of $25, and to .ill
K II e< sts hot h on the proceedings against Paquet and on those aim him 

himself (Paradis); Paradis appeals. As to whether the Court
Rrx of Sessions had a right so to condemn Paradis is the quest <m

Pakaiiih

Pa«h'KT.

on this appeal.
Paradis’ defences in the Court of Sessions were renewed mi 

this appeal, viz.:—
«iilisone, J. (1.) That he himself purchased the molasses from the IV 

minion Molasses Co. of Halifax, N.K., and that he was unaware 
of the adulteration. The only proof offered in support of this 
is by the production of some copies of letters and invoices; these 
are quite suflh'icntl in my opinion to prove the allegation.

Paradis might have made a defence under see. 17 (1) ami 
have summoned his vendor, hut he did not do so; this defence 
is unfounded.

(2.) That so far as he is concerned the action is preserilwd, 
This defence is based on sec. 1142, Crim. Code, the terms . f 
which are to the effect that as to offence punishable on summary 
convict uni if no time is specially limited by the Act or law re 
lating to the particular case the complaint must lie made or 
information laid within six months from the time when the mat 
1er of complaint or information arose.

Paradis’ contention is that, as the matter of < the
selling by Paquet of the adulterated molasses—arose on duly 
21. 1921. the denunciation of him by Paquet as the person from 
whom Paquet purchased made on January 31, 1922, was made 
after the expiry of the six months and therefore too late.

The respondent contends that the limitation of time here ap 
plicahle is not the six months under Crim. Code, sec. 1142, hut 
the two years under see. 135 of the Inland Revenue Act. That 
contention is untenable for sec. 135 of R.S.C. 1906, ch. 51, has 
reference only to offences “against the provisions of this Act or

(2) If the person presenting such defence shall, upon his sworn 
declaration that he purchased the article In good faith and as pro
vided for In the last preceding subsection, obtain a summons to rail 
such third party Into the case, the magistrate shall at the same time 
heur all the parties and decide upon the entire merit» of the ease. In 
eluding the question of costs, not only as regards the person originally 
accused, but alno a» reoarâ» the third party so brought Into the r ise.

A person who aided and abetted the commission of an offence punish 
able on summary conviction under the Food and Drugs Acts 187f>, .IS 
39 Vlct. Imp. ch. 63, and 1899, 62-63 Vlct. Imp. ch. 61, was himself 
liable to be proceeded against In every respect us If he were a principal 
offender. Benford v. Sim», [1898] 2 Q.B. 641. 78 L.T. 718. He Is for 
all puriioses of procedure, conviction and punishment, to be deemed to 
lie In |»olnt of law a principal. See DuCroa v. Ijamboumc, [19071 1 
K.B. 40, 96 L.T. 782. 21 Cox. C.C. 311; H. Gould d Co. Ltd. v. Houghton

580
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any other law relating to the Ini;nd Revenue” and the Food 
and Drugs A et does not relate to Inland Revenue hut to Health.

Alternately respondent contends that as the complaint with 
îespect to this offence of July 21. 1921, was made within six 
months of its commission, it (the complaint) is within the limita
tion of time prescrilted and is effective both against the original 
defendant Paquet and against anyone who may subsequently be
come an added defendant under see. 17 of the Act. This conten
tion is unsupportahle in law; the name or a sufficient descrip
tion of the defendant is an essential part of a complaint or 
information (Crim. Code, see. ; others can avail themselves 
at we. life

There is not in the Act itself any limitation of time for prose 
entions under the Food and Drugs Act 1920, and I find no general 
limitation as to matters of the Department of Health corre
sponding to see. 135 of the Inland Revenue Act. I am satisfied 
that the limitation of time fixed by 1142 Crim. Code *s to 
prosecutions such as the present. I would declare the proceed 
ings as they affect Paradis to he barred on this ground, were 
it not that by doing so I would implicitly admit that Paradis 
had incurred a penalty under the statute. For reasons to he 
stated 1 think that on the present record Paradis could Ik» con
demned to no penalty, and I will base my judgment upon that 
latter ground.

I stated above that Paquet availed himself of sec. 17 (1) ami 
called Paradis into the ease; this was done hv a summons, ami 
the Writ of Summons issued by the Court of Sessions of the 
l’eaee on February 6 ordered Paradis to appear on February 11 ; 
the Writ is in effect as follows; —

“To J. William Paradis of the City of Quebec, trading under 
the firm name of Universal Produce Exchange.

Seeing that on sworn information and complaint one Georges 
Paquet of Quebec was on January 18. 1922. accused before the 
undersigned Judge of the Court of Sessions of the Peace by 
Joseph O'Donnell. Inspector of Foods and Drugs for the Gov
ernment of Canada of having on July 21, 1921, in the City of 
Queltee in his possession and sold a certain article of food called 
molasses which was not pure molasses, the whole contrary to the 
dispositions of the Food and Drugs Act 1920; and

Seeing that the accused on January 31. 1922, appeared and 
obtained from this Court permission to issue the present sum
(192H i 2ti Cox C.C. 693. Even if charged separately with aiding and 
abetting, the limitation period applicable to the principal offence will 
apply. //. O'omM rf Co. fjtd. v. Houghton, supra.
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nuns against you as the party who sold such molasses to Paquet 
as an added defendant in the present ease.

Therefore these presents are to order you in His Majesty*» 
name to appear on February 14 1922, before me or some other 
.Judge of this Court to answer said accusations, and to be further 
dealt with in accordance to law.”

It seems clear to me that offence with respect to which Paradis 
was made an added defendant was the sale of the adulterated 
molasses on the 21st July, 1921, and the conviction was cb ;ire
stated that Paradis is declared responsible for that offence ind 
is accordingly fined (Attendu que d'apres la preuve le ten
deur n'est pas coupable de l'offense commise, mais que si ul k 
mis en cause est responsable de la dite infraction, il est en con
sequence condamné a une amende de $25 et les frais, etc.)

Now the facts shown by the evidence are that Paradis sold the 
molasses to Paquet some time in November, 1920, that it was 
on July 21, 1921, that the Inspector visited Paquet’s grocer 1 p 
and procured the sample ; that the complaint was laid aim in 
Paquet on January 18, 1922, and Paquet’s denunciation of Para 
dis as his vendor and his application for summons against Pan 
dis was made on January 31, 1922.

From the above it seems to be certain that Paradis in ch a 
sale of adulterated molasses in November, 1920, and if within 
the statutory limitations of six months he had been char .>,1 
with that offence, no doubt would be condemned.

The summons to him in the present record has no reference ti
the sale he made in November, 1920, and in the present pro
ceedings he cannot be penalized for it even if the denunciation 
of January 31, 1922, had referred to the sale of 1920; that do 
nunciation could not have served as a prosecution of the P'-" 
offence seeing that it was made beyond the limitation of time.

The question then is as to whether Paradis could he made 
responsible for the sale made by Paquet on July 21, 1921. He 
may lx? found guilty and condemned to a penalty if the statute 
so authorized but not otherwise ; sec. 16 creates the offence.

There can be no question that a contravention of the Act wa> 
committed on July 21, 1921 ; it is sec. 16 that enacts the penalty 
for contravention and it states that every person who by him 
self or his agent or employee sells, etc., shall be guilty f an 
offence and liable, etc.

Can it be said that Paradis comes within these terms. I think 
not ; the word- of sec. 16 “by himself or employee" being put 
aside, as they must be, there remains “or agent" to make Para- 
die a party to the transaction would require the assumption that
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Paquet was making the sale as the agent of Paradis. There is 
nothing in the proof to justify such assumption. On the rule of 
juncta juvant, 1 think “agent*’ must be understood to be some
thing akin to “employee”: a person whose relationship presup
poses that his conduct is controlled by and is for the account of 
his principal. In my opinion Paradis as Paquet \s vendor cannot 
with reference to the sale on July 21, 1921, be included in the 
terms of sec. 16 “by himself, his agent or employee” nor be 
liable under that section for that offence.

The only other provision under which Paradis might be made 
liable for the offence committed on July 21, 1921, is to lie fourni 
ii: sec. 17. The first paragraph of that section provides exculpa
tion from the fine of the party charged if such party declares 
from whom he purchased and further provides him exculpation 
from the costs of the prosecution if he gives certain notice “and 
has called or calls the party from whom he purchased the said 
article into the case as hereinafter provided.”

It may be noted that a mere summons into “the case” even 
as an added defendant as was done here fulfils this requirement ; 
the purpose of the requirement is not stated in the section but 
from the fact that the calling is into “the case” where there is 
a charge against the original defendant only, and that it is a 
calling in not the laying of a charge against such party, and 
from the fact also that this calling in is exclusively in the issue 
ns to the amount of costs to which the original defendant may be 
condemned to pay and that the calling in is at the instance of the 
defendant, it may be doubted whether it is more than a test of 
the buna fuies of the defendant on his claim for exculpation.

The particulars promised by the concluding words of see. 17
1) “as hereinafter provided” are contained in sec. 17 (2), viz.: 

“If the person presenting such defence shall, upon his sworn 
declaration that he purchased the article in good faith and as 
provided for in the last preceding subsection obtain a summons 
tu call such third party into the case, the magistrate shall at the 
>:mte time hear all the parties and decide upon the entire merits 
of tin- case, including the question of costs, not only as regards 
ti e person originally accused, but also ns regards the third party 
so brought into the case.”

As I read this subsection all that is contemplated in it is the 
exculpation of the original defendant; the affidavit required of 
him is one of a nature to establish his own bona fiiles on the 
original charge, not one of a nature to lay a charge against him 
who is to become an added defendant.

The magistrate is to hear all the parties and to decide upon
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lin* entire merits of “the case,’’ the words “the case” must. . I 
think, refer to the charge against the original defendant f« r no 
other charge is contemplated in the text hitherto. The Court of 
Sessions of the Peace interpreted these words as making the 
added defendant responsible for the offence charged against the 
original defendant ; I disagree with that interpretation.

Parliament had authority to so declare but it would be excep
tional legislation fan exception to the general rules of penai 
re> ami only clear language or at least necessary
implication could justify a Court of law interpreting a statute it, 
such sense.

No express words in sec. 17 declare the offender’s vendor t. 
he liable for the offender’s offence, the language may be said 
to he consistent with such an intention on the part of the legis
lature. but it is also consistent with the intention of merely pro
viding exculpation for the original defendant. In my opinion 
only the latter interpretation may he put upon this section 'ex
cept as to costs).

With regard to costs however there is an express provision: 
as to them the magistrate is authorized to make order not only 
as regards the third party brought into the ease; I interpret this 
to mean that the magistrate may condemn either. In the present 
case the Court of Sessions condemned Paradis to pay all the costs 
in that Court, the conviction to that extent is within the pro
visions of sec. 17. and I will not disturb it. but to the extent to 
which the conviction declares Paradis to be responsible for the 
offence committed by Paquet on duly 21, 1921, and condemns 
Paradis to a fine, it is in my opinion wrong.

The appeal is maintained with costs, the conviction is modified 
by striking therefrom the condemnation of Paradis to a fine of 
$25, but the condemnation of Paradis to costs in that Court is 
confirmed.

Conviction mod if uit.

MACK AY, MANLKY A BOYD v. MUNICH.
Alberta Supreme Court. Appellate Division, Stuart, lleek atul Hund 

man, JJ.A. Octobir /f. IUJ2.
Limitation ok Actions (|IIA—16)—Service» ok solicitor Kmiw

WORK—ITKMK CHARLES IS CONNECTION THEREWITH MORI THAN 
NIX YEARS OLD—STATUTE OK Ll MITATION8—RIGHT TO RECOVER 
KOR WHOLE WORK.

Where work given to solicitors Ih an entire contract mil not 
miscellaneous and unconnected services, the Statute of Limita 
ttons begins to run from the completion of the whole work, and 
the solicitors are entitled to be paid for their services fur the 
whole work, if completed within six years from the time of bring

853692
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Ing the action, although more than six years have elapsed since Alta.
the date of the first item charged in connection therewith. ------

Aitlal by defendant from a District Court judgment in an Al>l>‘ |),Vi 
action on a solicitor’ll account. Affirmed. mavkay

F. C. Jamieson, K.C., for appellant. Hani.ky
G. It. O'Connor, K.C., for respondent. * ^°v"
The judgment of the Court was delivered by Frahkb.
Hvndman, J.A. The action was on a solicitor’s aeeotint in- ,lv^7ail

curred in the months of June and July, 1914, beginning with i. v
June IV and the last item occurring on July 28. These elutes 
and items are material, inasmuch as the action was not begun 
until July 12. 1920, that is more than (i years after the date of 
the first item but less than 6 years after various other of the 
charges, and the Statute of Limitations is one of the defences 
relied on.

The facts may 1h* briefly related. During the “oil boom*’ of 
1914. numerous oil companies were formed by persons holding 
nil leases from the Dominion Government. The defendant and 
.•ertain of his co-defer s held several of such leases and 
decided to form a joint stock e< ny, one of the objects of 
which was the absorption of such leases in exchange for shares 
in the company to be formed. The evidence of Mr. Hoyd was 
that the defendant Fraser along with one Stewart came to him 
in the office of Maekay. Ilanley and Hoyd (in which firm he was 
at least an ostensible partner) and instructed him to incorporate 
and register a company (the details of which need not be re
hearsed) and to arrange for the transfer to it. when formed, of 
the oil leases mentioned ; that these instructions were duly carried 
out by Mr. Boyd and the period which was occupied in order to 
de so extended front June 1Ô to July 28 as above mentioned. 
The evidence of the defendant Fraser largely contradicts the 
evidence of Boyd on material points, but, whilst the trial Judge 
did not give any reasons for judgment, it must be assumed that 
lie considered the test imony of both witnesses, and chose to credit 
tienne rather than the other. Therefore, it must be taken that 
the trial Judge found as a fact that instructions were given by 
I i-er to the plaintiffs to do the work necessary for the incor
poration. preliminary organisation and transfer of the said 
leases.

That being the case, viewing the business performed as one 
cent humus piece of work, it seems to me that the action must 
he held to have been brought within the fi years from the date 
rf the last item charged in connection therewith. One of the 
charges on July 13 was for “attending Mr. Fraser when he 
signed agreement of sale. $2.” This must have been with respect

8
4
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to the acquisition of the company of the oil rights of the defend
ant. Subsequent charges are with reference to the appointment 
of a trust company, no doubt to stand as trustee between the 
company and its vendors. It seems to me that this would lie 
matter properly falling within the instructions originally given 
by the promoters in the absence of agreement or understand ini; 
to the contrary.

The application of the Statute of Limitations seems to depend 
on whether the work sued for was an entire contract or miscel
laneous and unconnected services. In other words, was there or 
not continuous employment?

In 10 liais., sec. 73, p. 48, it is stated : “In respect of mis
cellaneous work done by a solicitor, the statute runs from the 
completion of the whole piece of work,” and Heck v. Piircr 
•188!)), 23 Q.B.D. 316, 58 L.J. (Q.B.) 516, 38 W.R. 20. and 
Phillips v. Hroadley ( 18-16), 0 Q.B. 744, 115 E.R. 1461, are cited. 
In the latter case. Lord Denman, C.J., at p. 753 (115 E.R. at 
p. 1465) said : “And it was contended that the whole must be 
taken to he done under one contract, and that there was no cause 
of action in respect of any till all were complete. There was no 
evidence except the bill itself ; and the language of that led to 
a different conclusion; therefore the items beyond the six years 
should be disallowed.”

It was also strongly argued that inasmuch as the ducket 
charges were made in the name of the company that it must 
have been understood that plaintiffs intended to look to it ab-ne 
for payment. That, however, does not appeal to me as reason
able when one considers that at the time of the first entries no 
company was in existence, and even after coming into existence 
could not be held liable for preliminary expenses without ex
pressly making itself liable. It ought to be presumed, at least, 
that the plaintiffs knew this and would not be so careless as to 
undertake such services without better assurance of recompense.

The evidence is that there was no agreement of any kind, 
therefore, the law will imply a contract to pay on the part of 
the persons ordering the work to be done. This seems to me so 
elementary as to need no authorities to support it.

A further defence raised was that the action was wrongly 
brought in the name of Maekay, Hanley & Boyd, for as a matter 
of fact the work was done by Mr. Boyd himself and the fees for 
registration were arranged for by him on the security of his 
individual note. I confess T cannot appreciate how this answer 
can be at all effective. Mr. Boyd was ostensibly at least a mem
ber of the firm, his name appearing on the letterheads and other 
documents of the firm. At the time of the transactions in ques-
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tion, lie occupied an office in the regular place of business of the 
firm and the payment of the fees for registration were made by 
their cheque. Had any actionable negligence occurred in con
nection with the work, I have no doubt hut that the firm might 
have been held liable.

Rut. at any rate, there can he no prejudice whatever to the 
defendant, for if he owes it at all it must he to either the firm 

i to Mr. Boyd, and a discharge from the firm under the circum
stances must be a discharge from Boyd. To my mind, this 
question is one relating only to the private internal arrange
ments amongst the members of the firm and not one which can 
or ought to be taken advantage of by the defendant.

One other question was raised, namely, the propriety of suing 
in the name of Mackay, Hanley & Boyd, when as a matter of 
fact the senior partner, Mr. Mackay, died prior to the bringing 
of the action. Strictly speaking, 1 think, perhaps, the name of 
Mr. Mackay should not have been inserted, but it can make no 
practical difference and should not operate to defeat the claim. 
In Bindley on Partnership, 8th ed.. p. 693, it is laid down that : 
“On the death of a partner the authority of the surviving part
ners to bind the firm continues so far as may be necessary to 
wind up the partnership affairs, and they are the proper persons 
to get in and pay its debts. But the debts they get in must be 
placed to the debit of the late firm and the debts they pay must 
he placed to its credit.”

This claim when paid to the surviving partners then becomes 
a matter between them and the estate of the late Mr. Mackay, in 
which the debtor has no concern.

T would, therefore, dismiss the appeal with costs.
Appeal dismissed.

ST. LAWRENCE UNDERWRITERS' AGENCY OF THE WESTERN 
ASSURANCE Co. v. FEWSTER AND MARCHIORI.

supreme Court of Canada, Davies, C.J. and Idington. Duff, Anglin.
Brodeur and Mignault, JJ. February 7, 1922.

Appeal (81 B—11)—Costs—Plaintiff suing at instance of insur
ance company—Judgment—Execution for costs—Nulla bona 
—Order of County Judge that insurance company pay costs 
—Order sustained by Court of Appeal—Appeal to Supreme 
Court of Canada—Jurisdiction—Supreme Court Act R.S.C. 
1906, ch. 139.

The right of appeal to the Supreme Court of Canada in an 
action commenced before July 1, 1920, must be determined in ac
cordance with the provisions of the Supreme Court Act before 
the amendments of 1920 (Can.), eh. 32 which came into force on 
that date, and under the provisions of sec. 37 of the Supreme 
Court Act, R.S.C. 1906, ch. 139, having regard to its incidental 
nature as a step taken to secure the realisation of a judgment for

S.C.
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costs rendered against the plaintiff, an application made to a 
County Court Judge for an order that those costs be paid by u 
insurance company as the real plaintiffs, is not a judicial pro 
ceeding within the meaning of the term as used in the définit mi 
of final judgment, and no appeal lies to the Supreme Court ui 
Canada.

Motion to quash an appeal from the British Columbia Court 
of Appeal, which affirmed an order of the County Court Judi/e 
that an insurance company pay the defendant the taxed costs, f 
the trial and appeal in an action brought by the plaintiff at th* 
instance of the insurance company for damages to the plaintiff 's 
motor ear. As three of the six Judges were of opinion that tin 
Court had no jurisdiction, it was considered that it would In 
futile to hear the case on the merits, and the Court dismissed 
the appeal, but without costs.

The facts of the case are as follows. A policy insuring pl.i ■ 
tiff against <«.*mage to his automobile contained a clause by which 
the insurance company was to be subrogated to all the rights of 
the insured against any person in respect of any matters upon 
which payments were made under the policy. The insured, at 
the instance of the insurance company, brought an action fur 
damages caused by collision with defendant’s automobile, ’flu 
plaintiff was successful in the first Court, but was unsuccessful 
in the Court of Appeal, and costs were awarded against him. A 
writ of execution was issued, but was returned nulla bona by the 
sheriff, and an order was then obtained from the County Court 
Judge that the insurance company pay the said costs. An appeal 
was taken from this order, and the Court of Appeal held by an 
equally divided Court that the County Court Judge had juris 
diction to make the said order, and the order was affirmed. Tin 
insurance company, having obtained leave from the Court of 
Appeal, appealed to the Supreme Court of Canada. Tin* 
defendant moved to quash the appeal.

The judgment of the British Columbia Court of Appeal i< a> 
follows:—

Macdonald, C.J.A. 1 would allow the appeal for flu* reason* 
stated by my brother Galliher.

Martin, J.A.In my opinion and quite apart from any 
power of inherent jurisdiction that any Court may have over the 
costs incurred therein by the real party, the Judge below had 
jurisdiction to make the order appealed from, and rightly exer
cised it. under sec. 161 of the County Courts Act, R.S.B.C. lull, 
ch. 53, as follows:—

“All the. costs of any action or proceeding in the Court not 
herein otherwise provided for shall be paid by or apportioned
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between the parties in such manner as the Judge shr.ll think fit. 
and in default of any special direction shall abide by the event 
of the action, and execution may issue for the recovery of any 
such costs in like manner as for any debt adjudged in the said 
Court.”

hi sec. 2 “party” is thus defined
“ Tarty’ means a party to a suit, action, or proceeding, and 

includes a body politic or corporate, and every person served 
with notice of or attending any proceeding, although not named 
on the record.”

And in the instructive and similar case of Re Stunner and 
Town of Beaverton (1911), 25 O.L.R. 190, 20 Ü.W.R. 560; 
,1912), 2 D.L.ll. 501 at pp. 510-511, 25 O.L.R. 56b, 21 O.W.R. 

55, Mess, (J.J., in delivering the judgment of the Court of Ap
peal refusing leave to appeal, said that :—

“While apparent conflict between some of the early and the 
later decisions may be pointed at, it is plain that objections 
founded on technical reasons are no longer permitted to prevent 
the Court from dealing, so far as costs are concerned, with one 
who has so intervened as to make himself the substantial though 
not the ostensible party.”

It is submitted that the “substantial,” i.r., the real, litigant 
here is the appellant, and I see no reason why the principle so 
laid down in Ontario should not be applied to this case, seeing 
that the language of our statute is fully as wide, nor can 1 see 
why the principle is altered after judgment has been entered for 
costs awarded in a sum greater than could have been sued for 
in the County Court—a judgment for costs in that Court may 
exceed, and has often far exceeded, the amount of a claim that 
could have been recovered therein, but nevertheless qua costs 
there is no limit for which judgment may be entered and 
appropriate remedies thereon enforced.

I have not overlooked the divorce case of Forbes-Smith v. 
Forbis Smith, [1901] I*. 258, 17 Times L.R. 587 : relied upon by 
the appellant, but it has, in my opinion, with every respect, no 
application because costs were there refused as against the 
co-respondent in two consolidated actions for the reason that he 
was held to be, in the special circumstances, “a stranger to the 
proceedings” (p. 271), being neither a real nor ostensible party 
thereto, as regards the point in question, under the statutes and 
rules in question (cited at p. 260), whereas the appellant in the 
case at Bar is admittedly the real litigant and prime and sole 
maintainer of the litigation which has gone against it, and, there
fore, is the party answerable for the consequences thereof.

23—69 d.l.b.
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The appeal, therefore should be dismissed.
Galliher, J.A. In my opinion the appeal should be allow cl. 

The motor ears of the plaintiff and defendant came into colli'ion 
and were damaged. The plaintiff brought action against the 
defendant and was awarded damages in the County Court. On 
appeal, this judgment was reversed, and the defendant taxed the 
costs of the trial Court and the Court of Appeal against the 
plaintiff at $1,165.05, and issued execution, but the sheriff re
turned the writ nulla bona. Subsequently the defendant dis. 
covered that the present appellant had insured the car of the 
plaintiff and were in fact the parties behind the action brought 
against the defendant and responsible for the proceedings, 
though not a party thereto. On discovering this, the defendant 
made an application to the Grant County Court Judge who onl 
end that the present appellant (the St. Lawrence Underwriters 
Agency) pay to the defendant the taxed costs of the trial and 
Appeal Courts as taxed. The Underwriters Agency appealed.

Several cases were cited to us wherein the Courts in England 
had exercised their inherent jurisdiction in awarding costs 
against parties who. although not parties to the proceedings, 
were the instigators thereof and had a beneficial interest in the 
outcome. As our County Court has no inherent jurisdiction and 
is a creature of the statute, these cases have no application and 
we must look to the statute itself for any authority to impose 
costs.

I have examined sec. 161 of the County Courts Act ami the 
different rules and orders cited to us, but in none of these do 
I find anything which would sustain the order made herein. 
Section 161, in my opinion, can only have reference to parties 
to the action.

If the decision in Re Stunner and Town of Beaverton, 21 
D.L.R. 501, 25 O.L.R. 566, in the Court of Appeal, is to be taken 
as deciding that independent of the inherent jurisdiction of the 
Court, under their Judicature Act, R.S.O. 1897, ch. 51. as 
amended to correspond with the English rule as amended in 
1890 (Imp.), ch. 44, sec. 5, whereby these words were added:— 
“And the Court or Judge shall have full power to determine 
by whom and to what extent such costs are to be paid," the 
Courts of Ontario have power to order costs against persons 
not parties to the suit in circumstances of this kind, I am. 
with respect, constrained to say that I prefer and adopt the 
reasoning of Collins, L.J., in Forbes-Smith v. Forbes-Smith, 
[1901) P. 258, at p. 271, where he says in dealing with see. 
5 of the English Act of 1890 amending the English rule by
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adding the words I have just quoted: — “Some limitation must 
l)e put upon the generality of the words. They cannot enable 
the Court to order the costs to be paid by a stranger to the 
proceedings ; they can only mean that the Court may order the 
costs to be paid by any of the parties.”

We have no such broad rule to contend with here, but had we, 
1 would have no hesitation in following the English decision.

MvPiiillii‘8, J.A. I would dismiss tin* appeal.
Appeal dismissed, the Court being equally divided.

Davies, C.J.:—In the opinion of a majority of the members 
of the Court, this action having been begun before duly 1, 
1920, the right of appeal must be determined upon the provis
ions of the Supreme Court Act, lt.S.C. 1906, ch. 139, as they 
stood before the amendments which became effective on that 
date. Three of the Judges (the Chief Justice, Duff and Anglin, 
JJ.) hold the view that, having regard to its incidental nature 
as a step taken to secure the realisation of the judgment for 
costs rendered against the plaintiff, the application made to the 
County Court Judge for an order that those costs should be 
paid by the appellants as the real plaintiffs was not a “judicial 
proceeding” within the meaning of that term as used in the 
definition of “final judgment” enacted by 1913 (Can.) ch. 51, 
sec. 1, (Svensson v. Bateman (1909), 42 Can. S.C.R. 146) and 
that the judgment from which it is sought to appeal is, there
fore, not a “final judgment” appealable to this Court under 
see. 37 of the Supreme Court Act, R.S.C. 1906, ch. 139.

As the appeal is to be heard immediately and by the Court 
as now constituted, it is obvious that the opinion of three mem
bers of the Court adverse to its jurisdiction will necessarily be 
fatal to the appellant’s success. It would, therefore, seem to be 
futile to hear argument on the merits, which may not be con
sidered by one-half of the Court, with whom dismissal of the ap
peal is a foregone conclusion.

It would seem to be the better course that the motion to 
quash should be refused and the appeal itself now dismissed— 
both without costs.

Idixgton, J. (dissenting) The respondent Fewster was sued 
in one of the County Courts of British Columbia by one March- 
iori for damages done to his automobile, and recovered judg
ment for $397.52 and costs.

Upon appeal, the Court of Appeal reversed the judgment 
with costs, and that judgment was duly deposited with the Reg
istrar of the County Court as provided for by one of the Rules
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of Court and thereupon the judgment derived its effect from 
that rule, which reads as follows:—

“21. When the Court of Appeal has pronounced judgment, 
either party may deposit the same, or an office copy thereof, 
with the registrar of the County Court, and upon being so de
posited such judgment shall he filed and may be enforced ;is 
if it had been given by the County Court.”

Thereupon, an execution was issued by said County Court 
against said Marchiori and duly returned nulla bona by tin- 
sheriff. That return was followed by an application by tin- 
respondent Fewster to the said Court to have the appellant or
dered to pay the costs so awarded.

The grounds alleged were that the appellant had, in fact, 
instigated March iori to bring the action. And the senior Judg< 
of the County Court granted said order without giving any 
reasons.

The appellant had never been made a party to the said action, 
or in any way been served with notice thereof, or relating there
to, until said notice after the judgment and execution and re
turn thereof as aforesaid.

The appellant herein appealed from said order to the Court of 
Appeal and contended there was no jurisdiction in the County 
Court to make such an order.

That Court, on equal division, dismissed said appeal, the 
Chief Justice and Callihcr, J. being in favour of allowing said 
appeal and the other Justices, Martin and McPhillips, being in 
favour of dismissing it (See above at p. 352).

Section 161 of the County Courts Act, R.S.B.C. 1911, eh. 
is as follows:— [Cited in judgment of Martin, J.A. at p. 352-3].

It is difficult to see how the County Court Judge could haw 
power to make such an order under said provision, especially 
as to the costs directed by the Court of Appeal which were s|i«-ci- 
ficallv awarded by the said Court and liability therefor also 
specifically determined and finally disposed of by virtue of 
said order and R. 21 first above quoted.

I only refer to this to shew the importance of the questions 
raised and the reason for that Court, though so divided, agree
ing to allow and granting an order giving leave to bring an 
appeal to this Court.

The power to grant such leave to appeal here was given by 
see. 37 of 1920 (Can.), eh. 32, sec. 2, and radically amending 
the Supreme Court Act, and which in the enacting part of the 
new sec. 37 and sub-sec. (a) thereof, reads as follows:—

“37. Subject to sections 38 and 39, an appeal shall lie direct-
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|v to the Supreme Court from any final judgment of a provin
cial court, whether of appellate or original jurisdiction, other 
than the highest court of final resort in the province, pronounc
ed in a judicial proceeding which is not one of those specifically 
excepted in section 36.

la) In any ease by leave of the highest court of final resort 
having jurisdiction in the province in which the proceeding was 
originally instituted; provided that except in eases in which 
euch highest court of final resort has concurrent jurisdiction 
with the court from which it is sought to appeal, special leave 
shall not he granted in any case which is not appealable to such 
highest court of last resort and which has not been heretofore 
appealable to the Supreme Court ; and, ...”

That was brought into force by the following:—
“4. This Act shall come into effect on the first day of July, 

1920; but in regard to appeals in proceedings which shall have 
liven begun in the Court or before the body having original 
jurisdiction therein before that day, the Supreme Court shall 
nevertheless continue to possess and exercise the jurisdiction 
conferred by the sections hereinbefore repealed.”

The said proceeding against the appellant was first taken on 
February 24, 1921, was quite independent of the original cause 
of action and had no relation thereto, but to the allegation 
that the affidavit and exhibits thereafter referred to set forth 
as the foundation for the motion.

In short, it was a substitution for any new action which 
might have been founded on the facts alleged as to the in
stigation of what in the final result might have been declared 
unfounded-in law.

It was far more such an independent proceeding than is an 
interpleader issue founded on a judgment and in way of en
forcing execution thereof which was declared long ago to be a 
new proceeding and the resulting judgment therein appealable 
here. The decision of the Privy Council in the case of Macfar- 
l<ine v. Leclaire (1862), 15 Moo. P.C. 181, 15 E.R. 462, is pre
sented in Cameron’s Supreme Court Practice at p. 39 as the 
basis of our jurisprudence in that regard.

I submit that the order in question herein as clearly was 
as that the beginning of a new collateral proceeding under the 
Act giving the Court of Appeal power to grant that leave 
which it has given to come here. Hence, I hold the motion to 
quash such an appeal should not be granted.

I am unable to understand why the imperative words of the 
first part of the above quoted section bringing the amending Act
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into force on July 1, 19*20, are to be discarded when invoked 
in a case where the proceeding in question clearly began aider 
that date, and clearly had, for reasons already assigned, no 
legal connection therewith.

At all events if that County Court proceeding and judg- 
merits are to be held as so connected with the order in question 
as to be reasonably invoked as a barrier to the other parts of 
the amending Act expressly giving the power to the Supreme 
Court of Alberta to give such leave as given, then surely the 
right to appeal still exists within the remaining part of the 
said sec. 4.

I, alternatively, therefore, submit that the judgment now ap 
pealed from herein, if to be so based on the appeal from the 
Court of Appeal as arising out of the County Court suit, is ap
pealable without leave under the provisions of the Supreme 
Court Act providing for appeal here where the jurisdiction was 
concurrent with that of the B.C. Supreme Court jurisdiction.

If such a jurisdiction existed in any case in any Court as to 
make such an order as in question, certainly it was also in tin* 
case here in question within the B.C. Supreme Court’s juris
diction.

It was a power which the Judge of the Court must be pre
sumed to have exercised not by virtue of anything in way of 
trying the County Court suit, or anything in the way of trying 
to enforce said judgment therein, as in the case of Svensson v. 
Bateman, supra, and in exercising such a power he must have 
been, instead of leaving the parties to try it out, in a new ac
tion attempting to enforce or give a remedy for an alleged 
wrong which might well have been, and more properly, asserted 
by suing for the amount involved in the Supreme Court of 
British Columbia.

I by no means think that this is the correct view of the ease 
presented on the motion to quash, but submit it is logically the 
alternative to be adopted if the latter part of said sec. 4 is to 
override the first, as urged upon us.

If the new motion is so bound up, however, with the case is 
to come within the latter part of the section, then surely an 
appeal must lie just as in any other like independent issue aris
ing in the case in which the right of appeal is preserved by the 
latter part of the section.

In either of the foregoing alternatives by way of testing the 
power of the Judge, I think the appeal should not be quashed, 
but the motion dismissed and the appeal be heard m due course.

Duff. J. I concur with the Chief Justice.
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Anglin, J. I concur with the Chief Justice.
Br4)I»evr, J.:—I am of opinion that the judicial proceeding 

which has given rise to this appeal is not the original action in 
tin- County Court but the application made by the respondent 
to have the appellant ordered to pay the costs awarded on the 
original action. Turcotte v. Dansereau (1896), ‘26 Can. S.C.R. 
57*; King v. Dupuis (1898), 28 (’an. S.C.R. 388; Lefcuntun v. 
Ycronneau (1893), 22 Can. S.C.R. 203; Macfarlune v. Led airc, 
15 Moo. P.C. 181, 15 E.R. 462.

Tliis application having been made on February 24, 1921, 
then the right of appeal is to be determined by the amendment 
to the Supreme Court Act of 1920 ((’an.), eh. 32, see. 4. The 
appellant*, under the provisions of the latter amendment, have 
obtained leave; then this appeal is properly before us and should 
he heard. This is a final judgment appealable to this Court 
under sec. 37 of the Supreme Court Act.

The motion to quash should be dismissed.
Hut as we are equally divided on this question of jurisdiction 

ami as it is obvious that the opinion of three members of the 
Court adverse to its jurisdiction will be necessarily fatal to the 
appellants’ success, it would, therefore, be futile to hear argu
ments on the merits.

The appeal then should be dismissed but without costs.
Miunault, J. I concur in the opinion of the Chief Justice 

that the right of appeal in this case must be determined upon 
the provisions of the Supreme Court Act before its amendments 
in 1920.

Inasmuch as three members of the Court are of the opinion 
that the order complained of is not a final judgment within 
sec. 37 of the Supreme Court Act, it is obvious that the appeal 
could not succeed and, without expressing any opinion as to 
the nature of the judgment, I concur in the dismissal of the 
appeal without costs.

Motion dismissed without costs.
Appeal dismissed without costs.

REX v. M1NGVY.
(Juchée Court of Kino's Bench, Appeal Side, Carroll, Pelletier, Martin, 

Flynn and Tellier, JJ. 'November 11, 1920.
Jr by ( 5 IB—20)—Speedy trial withovt jury or trial hy jury—When 

Attorney-General may insist on jury trial—Mode ok re
quisition—Cr. Code sec. 825 (5).

The demand of the Attorney-General for a jury trial at the 
Assizes if the accused is charged with an offence punishable with 
imprisonment for a period exceeding five years (Cr. Code sec. 825 
(5) ) is sufficiently evidenced by the preferring of an indictment 
upon which the Attorney-General had personally endorsed a requi
sition that it should be brought before the grand jury and the
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arraignment of the accused upon such indictment on the grand 
jury returning a true bill.

[See same case in appeal to the Supreme Court of Canada, Min- 
fjuy v. The King (1920), 58 D.L.R. 77, 34 Can. Cr. Cas. 324, 01 Can. 
S.C.R. 203. The defendant’s appeal was there dismissed upon the 
ground that there had been no valid election of speedy trial by 
the accused and the jurisdiction of the jury Court was, theref. io. 
not displaced.]

Motion by the accused for leave to appeal, by way of a re
served case, from the verdict of guilty returned agair.st him at 
Quebec on June 31st, 1920, on a charge of theft with violence, 
fn consequence of the verdict the accused was condemned on 
June 28, 1920. to fifteen years’ imprisonment with hard labour 
by Desy, J. The grounds for appeal are stated in the note* 
of the Judges. The motion was dismissed by a majority decision 
of the Court, Carroll and Flynn, JJ. dissenting.

Déchêne and Choqucitc, for defendant appellant.
A. Marchand, K.C., and L. Cannon, K.C., for the Crown.
Pelletier, J.:—I think that the motion should be dismissed.
The only serious argument advanced results from the fact 

that the accused was entitled to a speedy trial. This was of
fered him at the preliminary enquête but he did not take ad
vantage of the offer.

Article 873 Crim. Code empowers the Attorney-General to 
take any crime (without exception) before the grand jury, pro 
vided he gives a special order.

Now that was done in the present case.
And art. 825, para. 5, authorizes the Attorney-General, when

ever a true bill has been found, to bring the accused before the 
Court of Assizes to stand ;;is trial before the petit jury.

This also was done, for the Attorney-General’s representa
tive—who did not re lire any special authorization for that 
purpose—objected llowing the accused to appear again be
fore the magistrate.

We cannot deprive the Attorney-General of this absolute dis
cretion given him by law (which, when it is exercised, supersedes 
the option or right of re-election of the accused) in the interest 
of the administration of justice, which is intrusted to the At
torney-General, and which he must exercise without hindrance, 
as he sees tit, in what he conceives to be the public interest. 
It has been suggested that the case could not be taken away from 
the magistrate unless something was placed before him also 
by the Attorney-General.

The answer to this seems to me to be that the magistrate and
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his office are dispossessed from the moment when the prelim
inary inquiry is over and the commitment made. The Attorney- 
General’s proceedings were made before the court seized of 
the record.

I would dismiss the motion of the accused.
Martin, J.On June 21, last, the accused was found guilty, 

before the Court of King’s Bench, Crown Side, sitting in and 
for the district of Quebec, presided over by Désy, J., and a petty 
jury, upon a charge of robbery with violence (vol avec violence) 
lie was found guilty and sentenced to fifteen years imprison
ment in the penitentiary at hard labour.

He moved that Court for a reserved case and for a new trial. 
This motion was rejected and the accused now moves this Court 
that a stated case be ordered for the opinion of this Court upon 
the questions raised respecting the legality of his trial and con
viction.

The grounds invoked in support of this motion are three in 
number:—First, want of jurisdiction in the Court before whom 
the accused was tried; Second, illegalities in the charge of the 
trial jud,?e to the jury; Third, new facts discovered since the 
trial.

So far as the alleged illegalities in the charge are complained 
of. I have read the typed copy of the charge submitted with 
appellant’s factum and I do not see therein any misdirection in 
law. sufficient to establish that any substantial wrong or mis
carriage was occasioned on the trial. Moreover, this objection 
was not persisted in before us.

The facts which, it is alleged, had come to the knowledge; of 
the accused after his conviction and which formed the basis of 
his motion for a new trial on this ground before the Court of 
King's Bench, crown side, were that he could furnish evidence 
to impeach the credibility of one Omer Roy, a witness produced 
and examined on the trial. The trial Judge rejected this motion 
and wisely so. If 1 had been sitting in the Criminal Court, 1 
would have done the same. I doubt very much if we have any 
jurisdiction to entertain an appeal and application for a reserv
ed case on this ground, and, if any such jurisdiction can be 
found to exist, I would on this point confirm the ruling of the 
trial Judge.

We cannot interfere with the jury’s appreciation of the evi
dence nor with the sentence imposed by the trial Judge. We 
cannot declare the sentence to be erroneous. It was one which
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the law enforces to be imposed as punishment for the crime 
for which the accused was tried and convicted.

The only serious question pressed for our consideration v.is 
the question of jurisdiction. A complaint was lodged against 
him on April 22, 1920. On the same day he was arraigned 
mis en accusation—before the magistrate. He consented to a 
summary trial and afterwards withdrew such consent with I lie 
permission of the magistrate and a preliminary examination into 
the charge was held on April 28, followed by a commitment on 
May 5, on which dale he made option for a speedy trial.

On June 9, an indictment was preferred against the accused 
before the grand jury of the district then in session, upon the 
order of the Attorney-General of the Province, under the provis
ions of art. 873 of the Criminal Code. A true bill was found 
on this indictment before the grand jury. The accused was nr 
raigned the following day and moved to quash the indictment 
on the ground that it deprived him of the option made for a 
speedy trial. This motion was rejected and the trial proceeded 
before a petty jury, followed by conviction and sentence.

It was urged on behalf of the Crown that the prisoner's 
election for a speedy trial under art. 828, Crim. Code, and 
amendments, was too late, but the amendment 9-10 George V. 
eh. 46, sec. 11, relates to re-election and does not purport to 
deprive the accused to elect or make option for a speedy trial.

The only manner in which he can be deprived of the privilege 
of that option is contained in art. 825, sec. 5, which says :

“Where an offence charged is punishable with imprisonment 
for a period exceeding 5 years, the Attorney-General may re 
quire that the charge be tried by a jury, and may so require 
notwithstanding that the person charged has consented to 1« 
tried by the judge under this Part and thereupon the judge 
shall have no jurisdiction to try or sentence the accuscil under 
this Part’’ (part 18, speedy trials.)

The offence charged was an offence punishable with imprison
ment for a period exceeding 5 years and the Attorney-General, 
by preferring an indictment before the grand jury, in effect re 
quired that the charge be tried by a petty jury. At the lime 
such indictment was so ordered by the Attorney-General to he 
preferred, the accused hail had a preliminary investigation. He 
had been bound over to stand his trial and he had made option 
for a speedy trial.

After the exercise of such option, the Court of Kind's 1 tench, 
crown side, had no further jurisdiction over the charge except
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upon the intervention and request of the Attorney-General and 
the latter set in motion the procedure necessary to have the 
charge tried by a jury. The preferring of the indictment upon 
his order could have no other raison d'etre, and without his 
order no indictment on such charge would have been laid be
fore the grand jury. Upon the motion of the accused to quash 
the indictment preferred by order of the Attorney-General on 
the ground that it deprived the accused of his option to be 
tried by the Court of Sessions, the Attorney-General through 
his representative, the Crown prosecutor, objected to the motion 
being granted and thereby required that the charge be tried 
by a jury. By the order he gave in so preferring the indictment, 
he required that the charge should be tried by a jury not
withstanding that the accused had previously elected to be 
tried by a Judge of the Sessions under Part XVIII, and once 
the Attorney-General had so made this requirement and order
ed such change to be preferred by a bill of indictment before 
the grand jury, he took away from the accused his right to 
proceed to trial before a Judge of the Sessions and such Judge 
of the Sessions had thereafter no jurisdiction to try or sentence 
the accused.

Jurisdiction to try and sentence the accused thereby became 
vested in the Court of King's Bench, crown side, and he was 
required to be tried by a jury as he was.

I would hold that that Court had jurisdiction in the matter 
and I would dismiss his motion and confirm the ruling of the 
trial Judge appealed from.

The decision of the Supreme Court, in the case of Giroux v. 
The King, 39 D.L.lt. 190, 56 Can. S.C.R. 63, 29 Can. Cr. Cas. 
258, is not in point. In that case, there was no preliminary 
investigation and no committal for trial by a magistrate, and 
it was held that even after an indictment had been preferred 
before the grand jury by order of the Attorney-General, that 
the accused could make option for a speedy trial, and that the 
Judge of Sessions in such case would have jurisdiction. Here 
there was a preliminary investigation into the charge and com
mittal for trial by the magistrate and option made by the accus
ed for a speedy trial, and the effect of such option was nulli
fied by the action of the Attorney-General in preferring an in
dictment before the grand jury and requiring that the charge 
should be tried before a petty jury.

Carkoli. and Flynn, JJ. dissented.
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Mution dismissed.
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LITTLE v. WESTERN TRANSFER AND STORAGE LTD. AMI 
EDMONTON COLLIERIES LTD.

Alberta Supreme Court, Appellate Division, Stuart, Beck and 
Hyndman, JJ.A. October 13, 1D3&.

Mines ami minerals (§IA—28)—Lease of coal mine—Right and
TITLE ACQUIRED UNDER LEASE.

A recital in a lease that the lessor is the registered owner of 
the coal and surface rights of «he property leased, suggests ami 
indicates a parity of title between the coal rights and the surtaxe 
rights, and when after this recital the thing leased is stated to 
be “all the said coal" the proper construction is that the character 
of the title to the coal is of a like character to that which would 
have been given upon a lease of the surface namely a lease of the 
property, the stratum or strata, in which the coal is embedded 
and not merely an easement to take the coal, and then these 
words are followed by the words “together with the right to 
work the same, and together with such portion of the surface 
rights as may be necessarily interfered with in the working of 
the mine" the lease is a lease of, and not a mere grant of servi
tude over so much of the surface as comes within the description 
and such a lease gives the tenant the right of “outstroke" and 
tha right to transport over the surface of the property leased 
foreign coal taken by outstroke from adjoining mines under lease 
by the tenant.

Appeal by defendant from the trial judgment in an action for 
an injunction and for damages arising out of a lease. Reversed.

G. B. O’Connor, for appellant.
W. Short, K.C., for respondent.
Stuart, J.A.:—At first blush it would appear to me on read

ing the document in question in this action, that the trial Judge 
was right in granting the injunction. One would naturally 
assume that all the grantor intended was to give a right to lake 
away the coal and such other rights as were necessary to the 
enjoyment of that right. The right, whatever it was, certainly 
would determine whenever the coal was exhausted because as a 
condition of the grant a minimum of 10,000 tons per year wan 
to be produced. But it seems to me that the precedents which 
interpret practically similar grants (or reservations which are 
re-grants in effect) all point the other way with the exception 
of Hand v. I\in</scotc (1840), 6 M. & W. 174, 161 K.R 870.

The case of Proud v. Bates (1865), 34 L.J. (Ch.) 406, 13 L.T. 
61, decided by Wood, V.C. (afterwards Lord Hatherley). was 
re-affirmed at least by Lord Hatherley himself in Duke of Hamil
ton v. Graham (1871), L.R. 2 Sc. App. 166. The first of the two 
grounds of the decision in Proud v. Bates seems to me to he 
directly applicable here.

I am not entirely satisfied with the result and would have 
preferred to have found the law to be otherwise. But I think 
the case is settled by authority.
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After all it is a question of the true interpretation of the docu
ment. It seems to me that we are boum 1 to interpret it as grant
ing an estate, a leasehold estate, in everything mentioned as 
being granted, and that the words which appear to he limitations 
upon the use are really only a method of describing the area 
granted. That, on the face of the grant, was uncertain as to the 
surface, but it was clearly rendered quite certain by the acts of 
the parties. See Fry on Specific Performance, 5th ed.. p. 170. 
para. 346: also Schobert v. Pittsburg Coal Co. (1912), 27 Am. & 
Eng. Ann. Cases 1104.

I take this opportunity of suggesting that references handed 
in by counsel should be more carefully checked as to volume and 
page because I have wasted much time by being utterly misled 
by the references given us.

With regard to the two tons of pea slack coal per day my 
opinion is that it was the plaintiff’s duty to remove this practi
cally day by day. I do not say that an omission for a day or 
two to exercise the right would destroy the right to the coal for 
those days, but certainly any substantial delay which would 
allow the slack to accumulate and deteriorate ought in my opinion 
to be held to be a surrender of the right during the period of 
delay.

Technically I think the plaintiff would be entitled to damages 
for the days on which he got only pure slack coal instead of 
the mixture called pea slack to which he was entitled, but I do 
not find any evidence which would enable one to arrive at any 
amounts, and in any case I gathered that that exact point was 
not now being pressed.

With regard to the deposit of refuse I also am unable to find 
any ground for liability for damage, at least at present. At the 
determination of the lease or even earlier if the plaintiff is so 
advised, I think he should be considered as at liberty notwith
standing the present judgment to raise by a new action the ques
tion of an infringement of his rights in that regard.

I would allow the appeal with costs and dismiss the action with 
costs. There should lie no costs of the cross-appeal.

Beck, J.A.:—This is an appeal from the judgment of Sim
mons. J„ at the trial.

The action was for an injunction and for damages. An in
junction was granted; damages refused.

The action arises out of a lease made by the plaintiff Little to 
the Western Transfer & Storage Co. Ltd. in trust for the Western 
Coal Co. Ltd., a company then about to be formed. The lease 
is as follows :—
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“Western Transfer & Storage, Limited
Edmonton, Alta., February 16th, 191s.

I, James B. Little, the registered owner of the coal and surface 
rights of River Lot numbered twenty (20) of the Edmonton
Settlement, containing twenty-six (26) acres, Title No. —........
do hereby lease to Western Transfer & Storage, Limited, in trust 
for the Western Coal Company, Limited, to be formed, all the 
said coal together with the right to work the same and together 
with such portion of the surface rights as may be necessarily 
interfered with in the working of the mine, to be held by the said 
Western Transfer & Storage, Limited, as tenant for five •>> 
y Pars from this date with the right of renewal for a further 
period of five (5) years upon the same terms, at a royalty rental 
of thirty (30c.) cents per ton for all coal mined exceeding three 
(3) inches in size and a royalty of ten (10c) per ton for all coal 
mined, size 1 inch to 3 inches, royalty to be paid by the 10th of 
the following month.

No royalty is to be paid for coal mined which is less than 
1 inch in diameter, but I am to have the right to take delivery 
of two (2) tons of pea slack coal per day for each and every 
day during which the mine is in operation.

Commencing when the mine is ready for operation, the tenant 
shall mine at least six thousand (6.000) tons during the first 
year, and at least ten thousand (10,000) tons in every subsequent 
year.

The tenant agrees that it will remove any mine timbers from 
our old workings, and will leave nine (9) foot pillars.

All disputes between landlord and tenant shall be settled hv 
the arbitration of three persons, one to be chosen by the landlord, 
one by the tenant, the two arbitrators so chosen to choose a third. 
Witness as to Jas. B. James B. Little.
Little: «J. S. Oliphant. Western Transfer & Storage, Limited. 
Witness as to Western Per C. W. Rickard, Secretary
Transfer: L. C. Stevens.”

One Rickard is the secretary and treasurer of the Western 
Transfer & Storage Co. ami president and manager of the Kd- 
monton Collieries Ltd., the company in trust for which the h-asc 
was taken, the proposed name “The Western Coal Company 
Limited” having been refused upon application for incoi|Mir
ation.

One Duggan, a mining engineer, was formerly manager and 
subsequently advising engineer of the Edmonton Collieries. I 
shall refer to the two companies indifferently as the company.

Shortly after the signing of the lease the company’s officials 
came to the conclusion that it would be unprofitable to sink a
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shaft on the leased land if they were limited to the extraction 
of the coal under the leased land. They therefore went to see 
Little about this difficulty. There were two properties adjoining 
the leased land, known as the Fraser property and the Humber- 
stone property. The evidence of Duggan is to the effect that 
the conversation, at which were present himself, Rickard and 
Little, was substantially as follows:—

Rickard said that in view of the insufficient quantity of coal 
on the leased land the company could not go on under the lease, 
unless they got more coal; that Rickard suggested getting the 
Ilumberstone property; that Little immediately suggested that 
they should get the Fraser property; that Little then telephoned 
to Fraser saying that the men who were leasing his land were 
with him (Little) and it would be a nice time for him (Fraser) 
to get his land in as well and that it would help to pay his taxes; 
that Little then said Fraser was ready to talk business. Dug
gan’s evidence is to the same effect.

Little and his wife admit a conversation, evidently the one 
referred to. They both say that the Fraser property was spoken 
<f, but that it was Mrs. Little who telephoned Fraser and she 
si,vs that Fraser answered that Rickard was to go up to Fraser’s 
house.

I think that the evidence of Rickard and Duggan as to what 
took place at this conversation must he accepted as substantially 
correct and that substantially it amounts to this: that the com
pany having got the lease from Little found, on further investi
gation. that it would be unprofitable to operate under the lease 
unless the company could acquire an additional coal lands, the 
Fraser or Ilumberstone properties or at least one of them; that 
this situation was put to Little and that he himself approved of 
this proposal and himself got the company’s officers in touch 
with Fraser.

Little’s coal area is, as stated in the lease, 26 acres; that of 
Fraser about 12 acres; that of Ilumberstone about 4 acres.

As a result the company obtained leases from both Humber- 
stone and Fraser. After getting these leases the company 
enmmenced operations.

The company started operations by sinking a new shaft on 
the Little property. There was already on the property an old 
shaft which it was considered by the company to be inadvisable 
to work, and this was acquiesced in by Little. This old shaft 
had been put down by the Ritchie Tompany some 5 or 6 years 
before and that company had abandoned the work. The new 
shaft was commenced on July 4, 1918, and I think it must be
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found as a fact on the evidence that the conversation above 
referred to regarding the Humberstone and Fraser properties 
took place some time in May, that is before the commencement 
of the sinking of the new shaft.

Coming to the construction of the lease, it will be observed 
that Little is recited to be the registered owner of “the coal and 
surface rights” of his 26 acre piece. This it seems to me suggest* 
and indicates a parity of title between the coal rights and the 
surface rights, and when, after this recital, the thing leaned i> 
stated to be “all the said coal” I think the proper construction 
is that the character of the title to the coal was of a like charac
ter to that which would have been given upon a lease of the sur 
face; namely, a lease of the property—the stratum or strata in 
which the coal was imbedded, and not merely an easement to 
take the coal.

This distinction is important and was made much of in tin- 
argument, because one of the important questions arising in tin- 
case is this: The defendant company made a shaft on the 
Little property and after commencing to take out coal therefrom 
made a tunnel into the Fraser and Humberstone properties and 
as part of their ordinary operations were conveying coal, not 
only from the Little property but also from these two other 
properties through the tunnel and up the shaft on the Little 
property. And I think the question whether the defendant com
pany was entitled to do this depends upon the previous question 
whether the company acquired under the Little lease property 
in the strata below the surface in which the coal was contained 
or on the other hand the company acquired merely a privilege, 
servitude or easement, that is, merely the right to take away the 
coal.

Before discussing the decisions upon this question it is advis
able to construe a further portion of the lease, namely, the 
words: “Together with such portion of the surface rights as 
may be necessarily interfered with in the working of the mine.”

These words, it max' be observed, are preceded by the words 
“together with the right to work the same.” The presumption 
is that the words in question are not mere surplusage but are 
intended to have some further effect. The intently is expressed 
to lease a “certain portion of the surface rights” and what 
follows is not the expression of the purpose for which the lease 
is made but of the quantity of land leased; and in my opinion, 
therefore, the effect of the lease is a lease of, and not a mere 
grant of servitude over, so much of the surface as comes within 
the description.

Taking the plans Exs. 2, 3 and 8 and applying the evidence
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to them we find that surrounding the shaft there is a parcel of 
lain! fenced around containing about one acre (Little 23, 24). 
On this acre are the shaft, the tipple ami the mine buildings, and 
it is this acre only which the company has made any use of. On 
the west is Government Ave. or 92nd St., a main highway, but 
the fenced-off acre is reached by a lane about 200 ft. in length 
from Government Ave. On the north is a garden—'“Chinaman's 
garden,” divided from the acre by shale and a fence. On the 
south cast and west are for the most part fences, besides other 
indications of boundaries by lanes and buildings. These fences 
annear to have been put up before or immediately after the com
mencement of the company’s operations under the lease. Rickard 
says that the fence on the east was an old fence, there before the 
company started work; that on the south side Little put up a 
fence in 1921 or 1920, and before that there was no fence “except 
as those tenants who have their houses and were squatted on Mr. 
Little's land built a little garden fence there”—these houses 
facing on the street—Water Street and the back of them being 
toward the mine property—most of them had fenced off the 
rear end of the pieces of land they occupied.

Rickard says; (45) “That acre is necessary for the working 
•if the Little mines.” (45) Little says: “That acre is needed 
for the mine, yes.” (31) The clear inference from all the evi
dence is that “such portion of the surface rights as may be 
necessarily interfered with on the working of the mine” was 
quite definitely fixed by Little and the company concurring upon 
the delineation of the acre, that is by actual agreement and by 
possession in accordance therewith. Thereby the generality and 
indefiniteness of the description was reduced to a certainty.

In Batten Pooll v. Kennedy, [1907] 1 Ch. 256. Warrington, J., 
discussed the cases bearing on the distinction between a grant 
which was effective as a grant of mineral strata and a grant of 
a mere right to take the mineral. I think he makes the dis
tinction quite clear. These decisions dealt with cases of grants, 
exceptions and reservations, but clearly the distinction depends, 
not on any such ground but solely on the ground that what was 
granted, excepted or reserved was or was not in such terms as 
to constitute on the one hand the grant of a stratum or on the 
other the grant of a mere right.

The decisions are also discussed in 17 Vamp. Rul. Vas., sub-til. 
Mines and Minerals, sec. 1, Mineral Property. The proposition 
derived from the cases so far as the point now under considera
tion is concerned is thus stated (see Rule to Cases No. 5 and 
No. 6, 17 Vamp. Rul. Cas. p. 452) :
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“Where the owner of the freehold of inheritance grants the 
mines (opened as well as unopened) under his land to one, and 
the land excepting the mines to another, the effect is to carve out 
the land in superimposed layers ; the grantee has the property 
and exclusive right of possession in the whole space occupied by 
tlie layer containing the minerals; and, after the minerals an* 
taken out, is entitled to the entire and exclusive use of that space 
tor all purposes.” (See Eardley v. (Iranvillc (1876), 3 Ch. 1). 
826.)

The right which the company claims of working the Fraser 
and 1 lumbers!one mines from the Little mine is what is known 
as the right of “outstroke.” a term well understood in relation 
to the law of mines and minerals. See e.g. 20 Hals. p. 558. s,.,*. 
1415.

The question of the right to exercise this right depends on 
the distinction already emphasised. If the lessee owns the pro
perty in the stratum containing the coal, this right of outst roke 
exists in the tenant, so far as regards the stratum both lief ore 
and after it has been worked. Similarly with regard to tie* 
surface, the right to carry over it “foreign” minerals depends 
upon the rights of the lessee in the surface. If it is a mere ease
ment to carry away the minerals mined upon the leased pro
perty, that right would not convey with it the right to transport 
over it foreign minerals. But if I am right in the interpreta
tion and effect of the lease of the surface in this case, then the 
lessees had and have the right to transport the coal taken by 
outst roke from the Fraser and Humberstone property. In my 
opinion they have that right.

See generally 27 Cyc. tit. Mines & Minerals pp. 681, 687 
608-9. Lindley on Mines 3rd ed., vol. 1, secs. 9, vol. 3, m-< 
812, 813. 17 Campbells Ruling Cases, MacSwinney on Mines,
Quarries & Minerals. 4th ed. p. 230.

There is an additional aspect of this question raised upon the 
evidence namely that the lease from Little to the company was 
actually executed before the plan of the workings—the making 
of such plans being obligatory by law—was found; that when 
it was found, the company realised that the Little property 
could not be profitably worked alone ; that the company w as so 
dissatisfied as practically to threaten to throw up the 1c;m*~ 
probably making some claim that Little had misled them; that 
consequently a dispute or a difference arose sufficient to form 
the consideration for a further agreement ; that in the result 
an agreement was made authorising the company to acquire the 
two adjacent properties with the clear implication, though den-
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ied by Little, that these latter should he worked in conjunction 
with the Little property. I think this is established by the
evidence.

For the reasons indicated I am of opinion that the plaintiff 
was not entitled to the injunction granted at the trial whereby 
the company was perpetually enjoined from carrying coal 
raised or procured from mines beyond the limits of the plain
tiff’s property, through or over the ‘26 acres.

There remains the question of damages in respect of the coal 
which the plaintiff was entitled to under the term of the lease, 
reading: “But I am to have the right to take delivery of two 
tons of pea slack per day for each and every day during which 
the mine is in operation.”

There was a claim raised at the trial for the rectification of 
this clause, on the ground that the words should be “pea coal” 
and not “pea slack coal” but this claim is expressly abandoned 
by the plaintiffs factum on this appeal.

The question of damages depends on the question whether 
the plaintiff, in order to be entitled to the two tons 
a day, was hound to demand delivery of it. What the plain
tiff’s counsel says about this claim is this, as they put it in 
their factum: The mine was in operation 838 days entitling 
the plaintiff to 1676 tons. Of this he received 930 tons, leav
ing him still entitled to 746 tons.# According to the plaintiff 
the reason why he did not go each day to get his two tons 
was because of the dispute between himself and the defendants 
as to whether he was entitled to pea coal or pea slack and that 
he let the matter stand for a considerable time while endeav
oring to get a Board of Arbitration to settle this question. 
These 746 tons have been sold by the defendants at prices vary
ing from $2.25 to $3 a ton and the defendants refused to pay 
any of this amount to the plaintiff saying that unless he called 
for his coal each day he forfeited his right to it. Plaintiff’s 
counsel submits that this is not the law and that as the defend
ants have been caused no inconvenience by the plaintiff’s fail
ure to take out the coal each day the plaintiff is entitled to a 
similar amount of coal or to payment for the value thereof.

Counsel for the company put it in their factum thus: “The 
plaintiff reserved this right to take slack for the purpose of 
burning brick. For over a year he did not exercise this right. 
He subsequently removed more than two tons per day. The 
defendants never refused to deliver whatever coal he required 
except that at first he had to be content with other coal on two 
or three occasions because the pea slack was not available. The 
plaintiff admits he was never refused coal. Plaintiff’s evid-
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ence:—“(j. What I am coming at is this. On your examina
tion I asked you this question, ‘ Were you ever refused delivery 
of pea slack coal ’ ? and you said 4No.' Is that correct . A. 
No. Q. That is not correctt A. Yes that is correct.”

So does his son.
“(j. Never mind what was charged up to you, I am jus? 

asking a plain question. Have you ever taken your wagon for 
a load of coal and come back empty ? A. No. Q. You never 
did Y A. No. (j. They were always willing to give you coal 
but they claimed that you would be owing them for what yon 
took in excess of two tons? A. Yes.”

The lease entitles the plaintiff to take delivery of this coal. 
He has always exercised this right and has never been refused 
coal. Vntil this right is infringed the plaintiff’s claim is pre
mature. If and when the plaintiff is refused coal or sued for 
slack delivered in excess of two tons per day, the question of 
interpretation will arise.

It seems to me that the proper meaning of the clause is that 
Little, the lessor, must exercise his 4 4 right to take delivery " of 
the two tons of coal each day and that if he omits to do so. 
he cannot make up the quantity on subsequent days. 1 agree 
however with the observations of my brother Stuart in relation 
to this.

As to the past it seems «that the accounts are practically 
square and that our decision will be applicable only to the f i 
ture.

In the result therefore I would allow the appeal with costs. 
There are practically no additional costs owing to the notice of 
cross-appeal, and I therefore would give none.

IIvndman, J.A. I concur in the result arrived at by Reek.
J.A.

I merely wish to add that it is with some regret I feel com
pelled to do so as l think had Little taken the precaution to 
call in his solicitor a very different agreement would have been 
drafted safeguarding his rights and interests, including sonic 
of the items of which he now complains.

Though the present agreement was drafted by the lessee's 
representative and signed by Little during a temporary illness, 
no allegation of fraud is set up and rectification is not asked 
for.

The case therefore must be decided on the terms of the docu
ment as it stands. That being so, in my humble opinion, there 
can be no other result than that arrived at by my brother Beck.

Appeal allowed.
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THK KING v. PARIS. N.B.
Xar Brunswick Supreme Court, Appeal Division, Hazen, C.J.. Barra .

and Urimmer, JJ. March J, 1922. 11 1
New trial (§11—5)—Felony—Right of accused to he vrkkknt during 

WHOLE OF TRIAL—Cll. CODE. R.S.C. 190G, NEON. 943, 1014, 1015.
A prisoner on trial for murder has the right to be present dur

ing the whole of his trial, and where after the jury has retired 
the trial Judge directs that the accused be taken back to Jail, and 
then in his absence directs the jury to be brought into Court and 
gives them other instructions than those given in the presence of 
the accused, the accused is entitled to a new trial, whether such 
instructions have affected his substantial rights or not.

( The King v. McDougall (1904), 8 Can. Cr. Cas. 234, 8 O.L.R.
30, followed. See Annotation 1 D.L.R. 103.]

Motion under see. 1015 of the Cr. Code from the refusal of 
the trial Judge to state a case on an application under see. 1014 
of the Cr. Code, on a conviction for murder. Conviction 

* ; a new trial ordered.
(i. II. Vernon, K.C., for motion.
J. /'. Bryne, Attorney-General, contra.
Hazen, C.J. :—John Paris was tried and found guilty of 

murder at a recent sitting of the King’s Bench Division at the 
city of Saint John presided over by Chandler. J. and was 
sentenced to death. Some weeks after the trial, application 
was made to Chandler, J. by counsel acting for Paris for a re
served ease under the provisions of see. 1014 of the Cr. Code. 
The Judge refused to state a ease, and it appears from the re
port, which was subsequently submitted to this Court by him, 
that he had doubt as to his jurisdiction to do so. The prisoner’s 
counsel thereupon, under the provisions of see. 1015 of the Cr. 
Code, moved this Court at a recent day in this term for leave 
to apply, and the Court, being of the opinion that Chandler, J. 
had not been ousted of jurisdiction because his Court had ad
journed, granted that leave on two grounds, as follows:—

(1). Was the trial Judge in error in recalling the jury for 
further instructions, after the jury had retired to their room to 
consider their verdict, and then further instructing and re
charging them when the accused Paris was not present in Court 
or represented there by counsel ? And the second point has 
reference to the instructions of the Judge to the jury upon the 
accused’s defence of an alibi.

The facts of the case as they appear before the Court, and 
as they appear on the record, are that on the afternoon on which 
the Judge charged the jury, the jury retired to their jury- 
room at 5.45 p.m., and it. is statist in Court that the jury asked 
the permission of the Judge to have their supper before enter-

8271
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ing upon their deliberations, and that permission was granted to 
them. The Judge then, or immediately afterwards, remanded 
Paris to jail, and he was taken back to the jail from the court 
house. At 7.50 p.m. the jury was recalled by Chandler, J. to the 
court room for further instructions. There is no question at all 
that when these further instructions, which were of an im
portant character, were given Paris was not present in the court 
room. In his report Chandler, J., says to the best of his recol
lection Mr. Vernon was present, but Mr. Vernon has filed an 
affidavit in this Court, in which he distinctly states he was not 
present during the time that Chandler, J., was recharging tin* 
jury, though he was present subsequently when the jury came 
into the court room again, at their own request, and asked that 
some further portions of the evidence might be read to them. 
He was present then. Paris was not present on either occasion.

Chandler, J., in the report which he made first to this Court, 
and which he asks should be read in connection with the stated 
case, had this to say with regard to the matter:—

“In the first place 1 may say that when the jury retired to 
consider their verdict at about 6 o’clock in the evening of the 
2nd day of December last, I directed that the accused, John 
Paris, should be taken back to the jail in the city of Saint John 
in which he had been confined previous to the trial. Shortly 
after 7 o’clock in the evening of the same day, I directed that 
the jury should be brought into Court, in order to give them 
some instructions which I deemed it necessary and advisable 
to give them, and I did instruct the jury in the manner set out 
in the record in this case. Before directing the jury to 1m? 
brought in, I asked one of the officers of the Court to com
municate with Mr. Vernon, and ask him to be present, and my 
recollection is that Mr. Vernon was present when I ga\* the 
jury these additional instructions.” Mr. Vernon stated in his 
affidavit he was not present at that time. After expressing' 
some doubt as to his jurisdiction to act at that time under sec. 
1014 of the Cr. Code, R.S.C. 1906, eh. 146, he cites the section 
and says:—

“As to the first question which I am asked to reserve I do 
not think that it was absolutely necessary to have the accused 
in Court when I gave further instructions to the jury, after 
they had been sent out to Consider their verdict—as I did. I 
do not think that the presence of the accused, when such in
structions were given, was necessary nor do I think that any 
useful purpose could have been served, so far as the accused was 
concerned, by bringing him down from the jail to the Court
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House to hear these instructions given to the jury.”
The Judge then goes on and says:—
“Section 943 of the Cr. Code is as follows:—‘Every accused 

person shall be entitled to be present in Court during the whole 
of his trial, unless he misconducts himself by so interrupting the 
proceedings as to render their continuance in his presence im
practicable. 2. The Court may permit the accused to be out of 
Court during the whole or any part of any trial, on such terms 
as it thinks proper.’ It seems to me, that l did permit the accused 
to be out of Court after the jury retired to consider their verdict, 
and nothing was said at the time that I gave these additional 
instructions, by counsel on either side, as to the necessity or 
desirability of having the accused in Court, nor was his absence 
from Court referred to in any way. I cannot see that any sub
stantial wrong or miscarriage was occasioned by the omission 
to have the accused in Court when the jury were brought in for 
further instructions, even if the presence of the accused at the 
time was technically necessary.”

I may say that the Court cannot for one moment agree with 
Chandler, J. when he says it seems to him that he permitted 
the accused to be out of the Court after the jury retired. There 
was no permission about the matter: permission implies the idea 
of a request. In this case the prisoner, without any request of 
his own, without any option himself in the matter at all, was 
sent back to jail and was prevented from being present at the 
time that Chandler, J. recharged the jury.

Section 943 in our Cr. Code, which l have just read, is prac
tically a crystallisation of the common law under which a trial 
cannot take place in the absence of the accused. This principle 
is reaffirmed by the statute which says that every accused person 
shall be entitled to be present in Court during the whole of his 
trial with the two exceptions: first, if he misconducts himself by 
so interrupting the proceedings as to render their continuance 
in his presence impracticable; and, second, the Court may per
mit him to be out of the Court on such terms as it thinks proper. 
It is not contended for a moment here that Paris misconducted 
himself so as to interrupt the proceedings, and in the opinion 
of this Court no permission was granted such as contemplated 
by the statute.

Many authorites have been cited to the Court on the argu
ment. some of which I will refer to. As to the fact that the 
prisoner is entitled to be present in Court we have of course the 
statute itself which I have just read, and there is no doubt 
whatever that the charge to the jury is as much a portion of
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Paris. ment of the laiv is substantiated by ltoseoe and other writers
•---- dealing with criminal matters and criminal law. There is a

ej. case The King v McDougall (1904), 8 O.L.R. 30, 8 Can. <>. 
('as. ‘234. The judgment is that of Anglin, J., now a Judge 
of the Supreme Court of Canada. The headnote is, “That un
lew in the case of misconduct rendering it impracticable to 
continue the proceedings in his presence, or at his request and 
with the permission of the Court, the trial of a person accused 
of felony cannot proceed in his absence.” In the course of his 
judgment, Anglin, J., 8 Can. Cr. Cas. at p. 238, cites the point 
taken that the County Court Judge had no jurisdiction to pro
ceed in the absence of the accused as proposed, and says, “This 
objection is, in my opinion, well taken. Section 660 of the Code 
is as follows and he then reads that section which is prac
tically the same section in the Act to which I have previously 
referred, at present see. 943. “By sec. 535,” he says at p. 238, 
“the former distinction between felonies and misdemeanours is 
abolished and proceedings in respect of all indictable offences 
are required to be conducted in the same manner. Section 660 
clearly applies to and governs trials for both classes of offence. 
But if choice had to be made between the procedure formerly 
applicable to felonies, trials for which, according to the best 
authorities, could never proceed in the absence of tin* accused, 
and that followed in regard to misdemeanours, which, according 
to some authorities, permitted of the trial being had in the ab
sence of the defendant: Archbold’s Criminal Pleading and 
Evidence, 21st ed., p. 163, but according to others did not even 
in such cases countenance that course: lies v. Strode (1826). 
2 Car. & P. 413, I should not hesitate to hold that the former 
practice governing trials for felonies must now, by virtue of 
sec. 535, prevail in all cases. Otherwise a man might be tried 
and convicted of a capital offence when lying unconscious in 
bed,” I may say 1 concur with that view of Anglin, J’s. The 
other view was strongly urged upon us to-day by the Attorney- 
General and at the time when the matter was more fully argued 
about a week ago.

I would also call attention to a number of cases that are re
ported in the United States reports. One of these cases is pecul
iarly in point—both are very much so—and they are in line 
with the judgments in cases in many of the States of the Amer-
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ican Union. There is some little difference in the statutes, but 
it seems to me the same principles should prevail and the rea
sons given certainly appeal to my judgment. In the case of 
Ronmr v. State of Georgia (1881), 67 (ia. T>10. it is laid down

“In a criminal case the prisoner has the right to be present 
in person throughout the trial. Therefore, for the Judge to re
charge the Jury while the prisoner was absent and in confine
ment, although his Counsel may have been present and kept 
silent, was error.” Jackson. C.J., says:—

“Without scanning this entire record, we are of the opinion 
that a new trial must be granted, on the ground that the Court 
erred in recalling the Jury and recharging them at their re
quest, in the absence of the Defendant, who was at the time 
in custody and confinement; though his Counsel were present, 
but silent.” In that case it will be seen that the jury were 
recharged at the jury’s request, while in the present case they 
were recalled by Chandler, J. The Chief Justice goes on to 
add:—“The presence of the prisoner is necessary to his legal 
trial from the beginning to the end of that trial before the Jury. 
And such practice was the rule and practice at common law.”

In the case of Roberts v. The State (1887), 111 hid. 340, it 
was determined that : —

“In a criminal prosecution, where the offence charged is 
punishable by death, or by confinement in the State prison or 
county jail, the defendant must be personally present during 
the trial, unless he in some way waives the right, and if any 
substantial part of the trial is had in his absence without his 
consent, notwithstanding the presence of his counsel, it is such 
an error as requires a reversal of the judgment on appeal. . .
. . Instructing the jury is part of the trial, and if the jury, 
after retirement, are called back into the court room, and an 
erroneous instruction withdrawn or corrected by a statement 
of the Court, in the absence of the defendant, who is charged 
with a crime of the class above mentioned, it is error.” The 
facts in the case, as stated by Zollars, C.J., at pp. 341-312, 
were: “After the jury retired and had had the case under 
consideration for some time, the trial court had them recalled 
to the court-room and having stated to them that he had given 
the above instruction, repeating it, instructed them further, as 
follows: ‘I want to say to you, that I guess this is not correct, 
and you will disregard it. It is a question for the jury to deter
mine the nature of the crime, and the punishment they will in
flict therefor!’ The foregoing was clearly an instruction. To 
withdraw a charge given, and instruct the jury that it is not
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N B. the law and should be disregarded by them, is as much an n- 
AnmTiiv. struction as the giving of the charge in the first place. Here,

----- not only was the instruction withdrawn as not being the law.
Tiir.Kisn but the jury were further instructed that it was for them to 

Vauis. determine the nature of the crime and the punishment to In
----- indicted. When the jury retired in the first place, appellant

ii.imi.cj. was rcturne(i to the county jail. He had no notice that the 
jury were to be recalled, nor that they were recalled for further 
instructions, and was not present when they were recalled and 
the further instruction given. Was the giving of the instruction 
in his absence such error as requires the reversal of the judg
ment Î The statute provides, See. 1786, R.S. 1881, that no 
person prosecuted for any offence punishable by death or by 
confinement in the State prison, or county jail, shall be Ifini 
unless personally present during the trial. In such eases the 
presence of the defendant's counsel docs not meet the require
ment of the statute, lie must be personally present, unless he 
in some way waives that right. Such is the positive require
ment of the statute. No court can dispense with it. If the 
trial, or any substantial part of it, is had in the absence of the 
accused without his consent, the statute is violated and his rights 
invaded. Such an invasion cannot be regarded by the courts 
as a harmless error. Instructing the jury is clearly a part of 
the trial, if one instruction may be given in the absence of 
the accused and without his knowledge, there is no good reason 
why the whole of the instructions may not be given in his ab
sence and without his knowledge. And if this court, looking 
to one instruction so given, may say that the giving of il in 
the absence of the accused did not affect his substantial rights, 
and was, therefore, a harmless error, there would seem to lit no 
good reason why, looking to all of the instructions in the ca-e. 
given in the absence of the accused, the giving of them did n 
affect his substantial rights, and was, therefore, a hnrinl— 
error. To treat such errors as harmless would be to entirely 
overthrow the statute.”

There are many more cases of a similar character referred in 
in the Encyclopedias, where cases of this kind arc grouped to
gether, but 1 think it is not necessary to quote any further, and 
in my opinion and I believe that of my brother Judges, ('hand
ler, J. was in error in charging the jury in the absence of Ilf 
prisoner and in the absence of the prisoner’s counsel. Now. ad
mitting this to be the fact, it is contended by the Attorney i lun- 
eral, and is suggested by Chandler, J. in his report, that nu 
substantial wrong or miscarriage of justice took place in con-
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sequence, and that, therefore, this conviction should be sustain
ed. The section of the Cr. Code referring to this is as fol
lows:—

“1019. No conviction shall be set aside nor any new trial 
directed, although it appears that some evidence was improper
ly admitted or rejected, or that something not according to 
law was done at the trial or some misdirection given, unless, 
in the opinion of the court of appeal, some substantial wrong or 
miscarriage was thereby occasioned on the trial : Provided that 
if the court of appeal, is of the opinion that any challenge for 
the defence was improperly disallowed, a new trial shall be 
granted.”

And it is contended by the Attorney-General, having regard 
to all the evidence in the case, which he contends the Court 
should examine and consider, that no substantial wrong was 
done because the prisoner was not present when the jury was 
charged by Chandler, J., and that the provisions of sec. 1019 
should prevail, and the appeal should be dismissed.

This was clearly a case where something not according to law 
was done at the trial. The prisoner has the absolutely and un
doubted right to be present during the whole of that trial : 
he was deprived of that right, and I find it very difficult, in 
fact impossible, to come to the conclusion, where he was depriv
ed of an absolute right given to him by the law of the land, a 
right which has existed for generations, that it could be said 
that no substantial wrong was done him by the denial of that 
right. To my mind, the position is different from that in which 
some question might have been improperly asked which in the 
opinion of the Court did not affect the trial at all, or in which 
some charge might be made by the Judge which in the opinion 
of the Appeal Court did not in any way affect the trial or 
cause any substantial wrong or injustice to be done. If the 
prisoner could be excluded from the court room when the Judge 
was charging the jury, he could with equal right be excluded 
from the court room when the witnesses were giving their evi
dence, and thus not have the opportunity of instructing his 
counsel with regard to the cross-examination of these witnesses. 
1 can see no difference in principle, and 1 cannot bring my mind 
to the conclusion that no substantial wrong or miscarriage might 
have been done by the Judge charging the jury in the accused’s 
absence. Neither he nor his counsel were present, and however 
correct the charge of the Judge might have been in point of 
law, yet the prisoner had no opportunity whatever of challeng
ing the Judge’s charge, of calling his attention to what he had
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said ami asking him to modify it in any way, or to charge the 
jury in some other respect, and that being the case, as 1 have 
said, I do not see how it can be said that no substantial wrong 
or miscarriage of justice might have occurred as a result of 
charging the jury in the absence of the prisoner and of his 
counsel.

1 would refer to the ease of The King v. AUcn (1913), 14 
D.L.R. 825, 22 Can. Cr. Cas. 124, 41 N.B.R. 516, and that „f 
Allen v. The King (1911), 44 Can. K.C.R. 331, the headnotv of 
which is as follows:—

“By sec. 1019 of the Cr. Code it is provided that ‘no con
viction shall be set aside or any new trial directed, although it 
appears that some evidence was improperly admitted or rejected 
or that something not according to law was done at the trial,
. . . unless, in the opinion of the Court of Appeal, some 
substantial wrong or miscarriage was thereby occasioned on the 
trial.’ Held, reversing the judgment appealed from ( (1911), 
16 B.C.R. 9), Davies and Idington, JJ., dissenting, that wlien- 
evidence has been improperly admitted or something not accord
ing to law has been done at the trial which may have operated 
prejudicially to the accused upon a material issue, although it 
has not been and cannot be shewn that it did, in fact, so operate, 
and although the evidence which was properly admitted at the 
trial warranted the conviction, the Court of Appeal may order 
a new trial.”

In giving judgment, Fitzpatrick, C.J., said this at p. 334.
“The only question as to which a doubt existed in my mind 

at the argument, was whether the improper admission of this 
evidence was an irregularity so trivial that no substantial wrong 
or miscarriage was thereby occasioned, there being other suflic- 
ient evidence of guilt. The majority in the Court below thought 
that the irregularity was trivial, that no harm was done the 
prisoner and that by reason of the provisions of sec. 1019 of 
the Canada Criminal Code the appeal should be dismissed .
. . . My difficulty is to say to what extent the jury, or any
one of them may have been influenced by the questions put to 
the prisoner on cross-examination by the Crown prosecutor. 
Then* are many reported cases in which convictions have been 
quashed on the ground that illegal evidence was admitted- often 
reluctantly in view of the clear guilt of the accused. The law 
on this express point was laid down quite recently in England 
by the Court of Criminal Appeal in Rex v. Fiahsr, [1910] 1 
K.B. 149, 26 Times L.R. 122.” And then he discusses certain 
questions and proceeds 44 Can. S.C.R. at pp. 336-337 : The
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underlying principle of both is that, while the Court has a dis
cretion to exercise in eases where improper evidence has been 
admitted, that discretion must be exercised in such a way ns 
to do the prisoner no substantial wrong or to occasion no mis
carriage of justice; and what greater wrong can be done a pris
oner than to deprive him of the benefit of a trial by a jury of his 
peers on a question of faet so directly relevant to the issue 
as the one in question here—the existence of previous threats— 
and to substitute therefor the decision of judges who have not 
heard the evidence ami who have never seen the prisonerf It 
may well be that in our opinion sitting here in an atmosphere 
very different from that in which the case was tried the evi
dence was quite sufficient, taken in its entirety, to support the 
verdict, but can we say that the admittedly improper questions 
put by the Crown prosecutor and the answers which the prison
er apparently very reluctantly gave did not influence the jury 
in the conclusion they reached?” And I would say in this case, 
can we say the mistake, in charging the Jury without the Pris
oner or his Counsel being present, without their having an op
portunity of asking this Judge to modify or change his charge 
in any respect, did not influence the Jury in the conclusion 
which they reached .' In the same ease, Anglin, J., referring 
to the previous sec. 1019 of the code, said at p. 361 : “Hut it 
is said on behalf of the Crown that under sec. 1019 of the Cr. 
Code the conviction should not be set aside unless the court is 
satisfied the jury must have been influenced in reaching their 
verdict by the matter improperly put before them. There being 
other evidence sufficient to support the conviction, it is mani
festly impossible to say that the jury must have acted upon, or 
were in fact influenced by, the matter which now forms the sub
ject of the appellant’s objection. On the other hand, it is 
equally impossible to say that the minds of the jury may not 
have been, or were not in fact, affected prejudicially to the ap
pellant by matter so pertinent to the main issue before them— 
impossible indeed to say that it may not have been this matter 
which with some juryman turned the scale against the defend
ant.”

Several other cases were cited to us this morning from the 
Court of Criminal Appeal. In the case of Hex v. Will mont 
(1914), 10 Cr. App. It. 173 at p. 175, 30 Times L.R. 499:- 
“The trial must take place in public, and the accused is en 
titled to the assistance of his counsel in all its proceedings, and 
to hear any directions or advice given to the jury. The whole 
direction must be by the judge in the full light of publicity.” 
And this case, decided in 1914, the judgment being that of the
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Thief Justice of England, that the trial must take place n 
public and the accused is entitled to the assistance of his coun
sel in all its proceedings, and to hear any directions or advice 
given to the jury, is to my mind very much in point in the 
present case.

For these reasons, in my opinion, on the first ground that is 
reserved, the appeal should succeed and a new trial should he 
granted. I make no reference to the second point deeming it 
unnecessary to do so in view of the conclusion I have arrived 
at in regard to the first.

Barry, J.:—With what Ilazen, C.J., has just said I entirely 
concur. The principle that a man cannot be tried for a felony 
behind his back or in his absence, was a principle recognised 
by the common law long before it was embodied in the provis 
ion now found in sec. 943 of the Cr. ('ode. The principle 
seems always to have been regarded as fundamental. The right 
of being present during the whole of his trial being a right 
now accorded to accused persons being tried for felony upon 
indictment, by the express language of the statute, no further 
authority is required to support it. The King v. McDougall, 8 
Can. Cr. Cas. 234, 8 O.L.R. 30. It follows that if the accused is 
absent during any part of the Judge’s charge to the jury, which 
is a most important part of the proceedings, there is a plain 
contravention of this wise and salutory rule, and the accused 
is deprived of a real right, a right accorded to him both by the 
common law and by statute.

By express constitutional or statutory provision in many of 
the United States, and at common law in the absence of a s' i 
tute, it is essential to a valid trial and conviction on a charge 
of felony that defendant shall be personally present, not only 
when he is arraigned, but at every subsequent stage of the 
trial, unless he may and does waive his right to he pre>mt. 
According to this rule, it is said that the defendant should he 
present during the argument of counsel ; when the case is finally 
submitted to the jury; when the Court charges the jury and 
(as in the circumstances of the present case) when they are 
recharged or given additional instructions after retirement ; ami 
when sentence is pronounced. For the penultimate proposition 
there are cited 27 reported judicial decisions, from 16 different 
States of the Union; 16 Corp. Jur. p. 815, note (41) to para. 
2067; two of which, Roberts v. The State, 111 Ind. 340, and 
Bonner v. State of Georgia, 67 Ga. 510, were cited by counsel 
for the accused and are referred to by the Chief Justice in his 
judgment.
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As to the first "round urged on the appeal, I eannot bring 
myself to think that there was not, by the absence of the ac
cused during a part of the Judge's charge to the jury, some 
substantial wrong or miscarriage thereby occasioned on the 
trial. The conviction having, therefore, to be quashed upon 
that ground, it may not be necessary to say anything in regard 
to the other, ltut inasmuch as the question has been squarely 
raised by the reserved ease and is one that is likely often to 
arise in the future, as it has arisen in the past, it is important 
to the administration of the criminal law that some considera
tion should be given to it and some conclusion reached in re
gard to it. After having given the Judge's charge a careful 
consideration and examined the authorities cited at the liar as 
well as some that were not cited, I have come to the conclusion 
that the charge falls short of what appears to be the require
ments of such a charge.

1'pon the question of reasonable doubt, the Judge charged 
the jury:—

"I want to tell you this; it is your duty ns jurymen sitting 
here to give the accused the benefit of any reasonable doubt 
that exists in your mind as to his being the man who killed 
this little girl. That is not merely a fancied doubt or one con
jured up. or for which you eannot give a reason. If you really 
entertain any reasonable doubt as to the guilt of this man. you 
will find him not guilty; it is your duty to do that if you do 
entertain that reasonable doubt, a doubt which reasonable men 
are justified in entertaining, not merely a doubt which yon 
conjure up for the purpose of avoiding responsibility in this 
case, because you are sworn to try tliis case according to the 
evidence. But after hearing that evidence and in the exercise 
of your best judgment, you arrive at the conclusion, a reason
able conclusion, that you doubt as to whether this man commit
ted this act or not, then under these circumstances it will be 
your duty to acquit the accused, because the law throws this 
protection around any accused person and says the Crown must 
make out the guilt of the accused beyond any reasonable 
doubt.”

That is all the trial Judge said upon this question. And. 
although with a great deal of care and accuracy he went 
through and analysed the evidence adduced by the accused in 
support of his defence of alibi, he said nothing in regard to 
the law applicable to the subject, and gave them no instructions 
as to what their course should be in case they entertained any 
doubt as to the sufficiency of the proof adduced in support of
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this defence, excepting of course what he saw upon the questions 
Aw». Dlv. reasonable doubt generally.

As a charge upon the question of reasonable doubt generally. 
Thk Kixu that is, as applicable to the whole defence, this direction is not 

Paris. objected to by counsel for the defence. Hut in the second ground
----- reserved for the opinion of this Court (points (a) and (b)

hanx. .. which may, conveniently, be discussed and considered as one) 
counsel does object to the absence of specific instructions in 
regard to the defence of alibi and to the failure of the trial 
Judge to give precise and explicit instructions to the jury upon 
the question of that particular defence.

The law of England has ever been tender of the right of in
cused persons when being tried upon indictment, ami in reading 
the present day decisions of the Courts of that country, ami of 
the Canadian Courts too, for that matter, one cannot fail to In- 
struck with what appears to be a growing tendency to extend 
rather than restrict the protection thrown around those accused 
of crime. When it is remembered that an alibi, if established, 
is a perfect defence, and that non-direction may, in some in 
stances, amount to mis-direction, the importance of stating to 
the jury the law upon the subject, and directing them as to 
what their course should be upon the question of reasonable 
doubt, becomes apparent.

The defence of alibi must be left expressly to the jury; ;i 
is not for the Judge to say that it is broken down. In II-, 
v. Emilio Ilufino (11)11), 7 Cr. App. It. 47, the accused was 
charged with and convicted of the theft of a pair of field-glasses 
from a shop. The real defence set up was an alibi. Delivering 
the judgment of the Criminal Court of Appeal, Bankes, J. 
said at p. 49: —

“That was a question for the jury. Hut the learned Judge 
expressed himself very forcibly, saying, ‘here is a man who has 
set up an alibi which is no alibi from any possible point of 
view.’ We feel that having regard to this direction and to the 
missing link in the chain of evidence, the Court cannot allow 
this conviction to stand.”

A jury is not entitled to disregard strong evidence of an 
alibi, except on stronger evidence. He Chadwick, Matthews and 
Johnson (1917), 12 Cr. App. R. 247; Hex v. William Murphu 
(1921), 15 Cr. App. R. 181. It is said also that it is not suf
ficient to direct the jury on the law of a case; they are entitled 
to the Judge’s assistance on the facts; and where the define 
is an alibi the jury should be directed that they cannot convict 
unless they definitely reject it. Rex v. Thomas Finch (1916),
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12 O. App. R. 77. In that case, Avory, J., said at p. 71):— N.B.
' There was a strong case of alibi made out by the defence, but App I)jv 
the Assistant-Recorder in his summing up did not tell the jury ——
that they must be satisfied that this defence was unsound be- Tm. Kino 
fore they convicted the appellant. The jury should have been
told that if they should find that in one or more of the instances ----
where the appellant was alleged to have committed offences, j.
the defence had proved this to be impossible, there would be 
sufficient ground for their acquitting the appellant upon the 
whole indictment.”

If this be a correct statement of the course to be followed 
by a trial Judge in charging the jury upon a defence of alibi 
then it is fairly obvious, I think, that in the present case the 
charge fell short of the legal requirements, for the trial Judge 
charged the jury in none of these ways nor indeed in any way 
approaching them. Had it not been for these later decisions 
I should have felt disposed to agree with the argument of the 
Attorney-General this morning, and to conclude that the general 
remarks of the trial Judge upon the question of reasonable 
doubt would apply to the defence of alibi as well as to the other 
questions at Issue on the trial but after reading the thoughts 
to which I have referred I do not feel at liberty to do so.

I agree that there must be a new trial. Conviction set aside.
Grimmer, J. :—I agree with the conclusion reached by the 

other members of this Court, as to the first ground reserved in 
this ease.

I was strongly inclined to think the difficulty with which we 
were met could be removed or overcome by the provisions of 
see. 1011) of the Cr. Code, but upon an examination of the 
authorities, so far as l have been able to consider them, and in 
fact upon a more careful examination of the section of the 
(Vide referred to. I am reluctantly forced to the conclusion, it 
does not avail or furnish the necessary assistance to relieve the 
situation, and there must be a new trial.

1 am also very strongly of the same opinion in respect to the 
alibi, as outlined by my brother ltarry.

In my opinion, as I understand the law, the trial Judge 
should have directed the jury in the first instance that they 
must accept or reject the alleged alibi. In case they accept 
the same it of course follows the accused would be discharged, 
hut if it was rejected, they would then proceed to the con
sideration of the evidence and form their conclusion as to tin* 
guilt or innocence of the prisoner.

I therefore agree there must be a new trial.
Conviction set aside; new trial ordered.

2o '.9 D.L.R.
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N.S. REX. V. HEltiHTON (1).
q r Nova Scotia Supreme Court, Harris, CJ., Russell, Chisholm, Mclluh 

and Rogers, JJ. May 4. 1922.
Aliens (8III—21)—Nova Scotia Temperance Act 1918 (N.S.), en. 8— 

Inspector in her—Eligibility of alien—Naturalization Act 
1920 (Can.), m. 59—Construction.

One who has by naturalization become a citizen of the United 
States cannot while thus the citizen of a foreign country b* ap- 
iwinted an inspector under the provisions of the Nova Scotia Tt-m 
perance Act 1918 (N.S.), ch. 8. sec. 22.

Motion for an information in the nature of a quo warranto 
to determine the eligibility of defendant, a naturalised citizen 
of the United States of America to hold the office of Inspector 
for the town of Pictou under the provisions of the N.S. Temper
ance Act, 1918 (N.S.) ch. 8. Motion granted.

./. J. Power, K.C., for the relator.

./. M. Stewart, K.C., and II. P. McKeen, for defendant.
Harris, C.J. An application has been made to the Court 

for an information in the nature of a quo warranto calling upon 
David Heighton to shew by what authority he claims to exercise 
the office of inspector for the Town of Pictou under the pro
visions of Part 1 of the N.S. Temperance Act 1918 (N.S.) ch. 
8.

David Ileighton was born in Nova Scotia and was a British 
subject : subsequently, he went to live in the United States and 
there became naturalised, whereby, it is contended that he is to 
be deemed to have ceased to be a British subject (See PM'» 
(Can.) ch. 38, see. 14) and an alien.

The ground upon which the application is based is that 
Heighton being an alien is incapable of being appointed to any 
office of trust.

It is contended that he is so disqualified (a) At common law. 
(b) By virtue of the Act of Settlement, 12-13 Win. Ill 1700. 
ch. 2, sec. 3.

It is perhaps more convenient to deal first with the question 
as to the Act of Settlement. It has to be borne in mind that 
at common law, birth within the realm, and not descent from 
English ancestors, was the test of nationality.

Piggott on Nationality, vol. 1, 1907 ed., p. 41, says :
“Every person born within the realm was a British subject 

and every person beyond the realm was an alien.”
There were, it is true, certain exceptions to this rule, such as 

the children of the King, the children of Ambassadors, or of the 
King’s soldiers or persons born under the flag, as on a British 
ship, but we do not need to concern ourselves with the excep
tions, but only with the general rule.
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If we have in mind the general rule, the wording of 1700 
(Imp.) ch. 2, sec. 3 is the more easily understood. It provides 
as follows:—

“3. No person born out of the Kingdoms of England, Scot
land, or Ireland, or the Dominions thereunto belonging (al
though he be naturalised or made a denizen, except such as are 
born of English parents) shall be capable to be of the Privy 
Council, or a member of either House of Parliament, or to en
joy any office or place of trust either civil or military.”

The statute does not, I think, apply to the present case be
cause Mr. Heighten was l>orn in Nova Scotia, and the statute 
is by the very words restricted to persons born out of the King
doms or the Dominions.

That statute is, I think, a recognition of the common law, and 
it provides that even if a person born out of the Kingdom is 
naturalised or made denizen, still he shall not be capable to 
be of the privy council or a member of either House of Parlia
ment or to enjoy any office or place of trust unless he was born 
uf English parents.

Before the Act of Settlement there had been Naturalisation 
Acts and doubts arose as to the construction of sec. 3 of the 
Act of Settlement, and by statute 1 Geo. 1, 1714 (Imp.), ch. 
4. after reciting these doubts, it was enacted:—

“That it was not the intent and meaning of the said Act, 
that the said clause, or any thing therein contained, should ex
tend. nor shall the said clause be construed, adjudged, or taken 

» to extend to disable or incapacitate any person, who at or be
fore his Majesty’s accession to the Grown was naturalised, to be 
of the Privy Council, or a member of either House of Parlia
ment, or to take or enjoy any office or place of trust, either civil 
or military, or to take or have any grant of lands, tenements, 

f or hereditaments from the Crown, to himself, or any other in 
\- trust for him.

2. And for the better preserving the said recited clause in 
I the said Act of the twelfth year of the late King William the 
[ Third, entire and inviolable: Be it further enacted by the auth

ority aforesaid, that no person shall hereafter be naturalised, 
I unless in the bill exhibited for that purpose there be a clause 
I or particular words inserted to declare, that such person shall 

not thereby be enabled to be of the Privy Council, or a mem- 
lier of either House of Parliament, or to take any office or 

! place of trust, either civil or military, or to have any grant 
I uf lands, tenements, or hereditaments from the Crown, to him- 
; >elf, or any other person in trust for him ; and that no bill 
! uf naturalisation shall hereafter be received in either House
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of Parliament, unless such clause or words be first inserted 
or contained therein.”

In dealing with the question as to whether or not mi alien 
is disqualified at common law from holding an office of trust 
it is to be observed that there seems to be a dearth of author!!, 
which is probably to be accounted for by the fact that tin- sub
ject-matter was dealt with in England in 1700 (Imp. eh. i. 
and the reports of eases decided previous to that are very lin:. 
ited in number. In Taswell-Langinead, English Const it utini;il 
History, 6th ed. p. 523, note 3, it is stated: “By the Common 
Law aliens were incapacitated from holding land or any pub! 
office and even from exercising any civil rights.”

In Calvin's case (1608), 7 Co. Rep. la at p. 18b, 77 E.U. 1" 
in speaking of the reasons why an alien is not e < f hold
ing lands, the Judges are reported as having said:—

“It followeth next in course to set down the reasons, win; 
fore an alien born is not capable of inheritance within En. 
land, and that he is not for three reasons. 1. The secrets ■: 
the realm might thereby be discovered. 2. The revenues 
the realm (the sinews of war, and ornament of peace) should 
he taken and enjoyed by strangers born. 3. It should tend 
the destruction of the realm. Which three reasons do appear 
in the statute of 2 II. 5. cap. and 4 II. 5 cap ultimo. But it 
may be demanded, wherein doth that destruction consist ; wlier* 
unto it is answered: first, it tends to destruction tern pun bel':: 
for then strangers might fortify themselves in the heart of 
the realm, and be ready to set tire on the commonwealth, as w> 
excellently shadowed by the Trojan horse in Virgil's ^eeo: i 
Book of his Æneid, where a very few men in the heart of tli? 
city did more mischief in a few hours, than ten thousand men 
without the walls in ten years. Secondly, tempore pari<, for- 
might many aliens born get a great part of the inheritance an! 
freehold of the realm, whereof there should follow a failure o. 
justice (the supporter of the commonwealth) for that alien* 
born cannot be returned of juries for the trial of issues between 
the King and the subject, or between subject and subject.”

The most, if not all of these reasons apply with equal force 
against an alien being allowed to hold any office of trust. Tli- 
case is a most elaborate exposition of the law regarding aliens 
and as the Reporter says, it was heard or “argued” by all th- 
Judges of England.

It is most significant that in many of the statutes such as that 
of 1714 (Imp.), eh. 4, already referred to, we find the power 
to hold offices or places of trust and the power to hold land*

67
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dealt with as if they were both things equally denied to aliens.
In the State of Iowa v. Van Reek (1893), 19 L.R.A. 622 at 

p. ti’J'i the Court adopted what had been laid down in State <x 
rcl Off v. Smith (1861), 14 Wis. 539 at p. 542 : —
497.) s—

“As to all such governments it is an acknowledged principle 
which lies at the very foundation, and the enforcement of 
which needs neither aid of statutory nor constitutional enact
ments or restrictions, that the government is instituted by 1 he 
citizens for their liberty and protection, and that it is to be 
administered, and its powers and functions exercised, only by 
them, and through their agents.”

In 2 Stephens (Jommentories on the Laws of England 14th 
ed., at p. 410 the author in speaking of the effect of the Natural
isation Act of 1870 (Imp.), eh. 14. after pointing out its pro
visions with regard to the holding of real estate by an alien 
says:—

“This provision is not retrospective nor docs it qualify an 
alien for any office or for any municipal, parliamentary or other 
franchise.”

In 1 Hals. sub. tit. Rights and Duties of Aliens at p. 308, see. 
679, it is said that

"Aliens are incapable of being members of the Privy Council 
or of either House of Parliament or of enjoying any office or 
place of trust.”

The author, however, cites as authority the case of Rex v. 
[p Minre (1771), 5 Burr. 2787, 98 E.R. 463, in which case the 
decision of Lord Mansfield appears to be based upon the legisla
tion and not upon the common law.

I think there can be no doubt that at common law an alien 
could not hold an office of trust.

The ease of Rex v. De Mierre, supra, shews that the rule ap
plies to constables and by sec. 28 of Temperance Act, 1918 
(X.S.), eh. 8.
“Every inspector shall have all the authority conferred by 

any statute of this Province on constables, special constables, 
police officers, or other peace officers etc.”

The powers conferred upon inspectors under that Act are im
portant. including the enforcing and carrying out of the pro
visions of the Act, the right to visit chemists, druggists, phy
sicians and vendors and examine certificates, prescriptions and 
registers, and there is every reason I think for saying that 
such powers should not be exercised except by British subjects, 
which Heighten ceased to be on becoming naturalised in a for
eign country (1919 (Can.), ch. 38, sec. 14).
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I think the application should be granted.
Russell, J. In the case of Rex v. De Mferre, 5 Burr. 2787. 

98 E.R. 463, it was held by the Court of King’s Bench that the 
ofiice of constable was an “office of trust” within the meanin? 
of the Act of Settlement 1700 (Imp.), ch. 2, and of the private 
Act of Naturalisation which governed the decision in that cax\

The statute of 1714 ( Imp.), ch. 4, confirming the constitutional 
provisions of the Act of Settlement contained a provision that 
no bill for the naturalisation of any person should be received 
without a clause disqualifying him from sitting in Parliament 
or enjoying the prohibited offices or places of trust. The pri
vate Act by which the defendant and others were naturalised 
complied with this provision and the question arose whether tin- 
defendant who had been appointed a constable could refuse to 
serve. It was held that he could do so because he was inelig
ible for appointment. Lord Mansfield, delivering the judgment 
of the Court, said that the office of constable was clearly a civil 
office of trust.

The inspector appointed under the provisions of the Nov.. 
Scotia Temperance Act 1918 (N.S.), eh. 8, has under see. 28 of 
the Act, all the authority conferred by any statute of tin- pro
vince on constables, special constables, police officers or other 
peace officers and may execute a summons or warrant issiiwl 
upon an information laid by himself. If the ordinary con
stable holds an office of trust it seems to me that an inspector 
clothed with these very wide and exceptional powers must <i 
fortiori come within the definition.

In Taswell-Langmead’s Constitutional History of Knglaml 
6th ed., p. 523, note 3, it is said that by the common law aliens 
were incapacitated from holding land or any public office aid 
even from exercising any civil rights. The Act of Settlement 
provided in sec. 3 that, even though naturalised, no person born 
out of the Kingdom of England, Scotland, Ireland or the dom
inions thereunto belonging, unless born of English parents, 
should be capable of enjoying any office or place of trust, either 
civil or nrlitary.

The first series of the R.S.N.K. 1851, eh. 32, provided for the 
Naturalisation of Aliens but was silent as to the consequence 
of naturalisation. I would infer that this was the first statute 
of this Province on the subject from the fact that, in the Ion: 
list of statutes repealed because of the revision and consolida 
tion, R.S.N.S. 1851, 1st series at p. 500, ch. 170, see. 9. there 
is none that refers to the subject. In the corresponding chapter 
of the second scries there is a section still in the statutes of
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Iht* Province (R.S.N.S. 1900, ch. 136, sec. 1), enacting that 
aliens may “take, hold, convey and transmit real estate.” I 
know of no other statute of the Province affecting the status 
or civil rights of an alien.

There is an Act of the year 1798, referred to in Murdoch’s 
Epitome, vol. 1, and adequately summarised by the author. So 
far from conferring any rights or privileges, it provides for 
imprisonment, fine and banishment of an alien who remains in 
the Province without a permit from the Governor. This Act, 
Murdoch says, “is an annual one and has been continued yearly 
down to this time.” The preface to Murdoch's volume is dated 
1832. The first revision bears date 1851 and I suppose this 
statute continued in force or was re-enacted from year to year 
during the intervening period. It is not mentioned in the re 
pealing clause of the first series. The question why is of anti
quarian interest only and has no bearing upon the present in
quiry.

The statute 1914 (Can.), ch. 44. repealed by the Naturalisa
tion A et of 1919 (Can.), ch. 38. but revived and amended by 
1920 (Can.), ch. 59, enacts that a British subject who, when 
in any foreign state and not under disability, by obtaining a 
certificate of naturalisation or by any other formal act. becomes 
naturalised therein, shall thenceforth be deemed to have ceased 
to be a British subject.

This seems to be the last word on the question. Whether 
Dominion legislation could affect a question as to the property 
or civil rights within this province of an alien by birth, or 
of one who had ceased to be a British subject by virtue of the 
statute last cited, may be a fine question.

It is not necessary to decide it here, because there is no statute 
either of the Province or of the Dominion that effects to confer 
upon one placed in the position of the defendant the capacity 
to hold such an office. I am, therefore, of opinion that the ap
plication for an information in the nature of a quo warranto 
must be granted.

Chisholm, J.:—This is an application for an information in 
the nature of a quo warranto to test the right of one David 
Heighten to exercise the office of inspector for the town of Pie- 
ton under the N.S. Temperance Act 1918 (N.S.), ch. 8. llis 
right to exercise the said office is challenged on the ground that 
he is an alien. Heighten was born in Nova Scotia, and some 
years ago went to the United States of America where he be
came naturalised as an American citizen and resided for a time. 
He now resides in Nova Scotia, but is still an American citizen.
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It may be convenient here to quote the sections of the A.-t, 
which contain the principal powers conferred on an inspector

“28: Every inspector shall have all the authority confer- ,1 
by any statute of this Province on constables, special constables, 
police oflicers, or other peace officers, and may execute a sum
mons or warrant issued upon an information laid by hims-ll'.

29: Every inspector shall have the right to visit chemists, 
druggists, physicians, and vendors, and their premises, and ex
amine and make copies of their certificates, prescriptions ami 
registers of sales and shall see that the same are properly til <1 
and recorded.”

The contention of the applicant is that Heighten is exercising 
an office or place of trust and is disqualified from so exercising 
it on account of being an alien. I think the office of inspector 
under the N.S. Temperanc< ct is analogous to that of constable 
of a ward in London, in regard to which, Lord Mansfield, in /,' / 
v. I)c Mierre, 5 Burr, at p. 2790, 98 E.R. 463, said:—“The office 
of constable is clearly a civil office of trust.” No statute lias 
been pointed out to us making an alien eligible for such office, 
nor any authority establishing such qualification at common 
law. An alien has no political rights, it appears, except those 
expressly conferred by statutes or other laws of the country. 
No authority exists for the proposition that an alien has a right 
to enter British territory: Musgrove v. Chun Tceong Toy, 
[1891] A.C. 272. It is pointed out in Pollock & Maitland's 
History of English Law, vol. 1, p. 464, that in early days, two 
and only two great classes of aliens, had, as a matter of fact, 
to he considered, namely, Frenchmen who were making claims 
to English lands, and whose claims were not regarded with 
favour; and merchants, who did not want land or want to settle, 
and without respect to whom it appears to have been the policy 
of the nation to relax as much as possible the severity of the 
law. We find in Magna Charta, art. or sec. 41, the following 
[See also McKechnie’s Magna Charta, 1905 ed. at p. 464. |

“All merchants shall have safety and security in coming into 
England, and going out of England, and in staying and in trav
elling through England, as well by land as by water, to buy 
and sell, without any unjust exactions, according to ancient 
and right customs, excepting in time of war, and if they be of 
a country at war against us; and if such are found in oui laml 
at the beginning of a war, they shall be apprehended without 
injury of their bodies and goods until it be known to us. or 
our Chief Judiciary how the merchants of our country are 
treated who are found in the country at war against us; and 
if ours be in safety there, the others shall be in safety in our 
land.”
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With the right to bring his wares into England, the right to 
sue in respect of them naturally followed. With respect to 
the right to sue. Lord Sumner in Johnstone v. Pedlar, [1921] 2 
A.C. 2ti2, at p. 291, says: —

“A historical inquiry into the steps by which alien friends 
were admitted to sue in the King’s Courts would be of great 
interest, though 1 doubt if all the necessary material is yet avail
able. 1 assume that there was a time when the goods of the 
alien friend were at the King’s mercy. It seems to have been 
so at the time of the Great Charter, and even in 1295 by com
mand of the King a sheriff seized all the wool and other mer
chandise of alien traders and kept them as forfeited to the 
King’s use, and all the remedy asserted was an action for the 
return of the price, which the aliens had paid to the English 
subjects, who had sold the wool (Select Cases before the Kind’s 
Council, Selden Society, 1918, p. 13).”

In lYells v. Williams (1697), 1 Ld. Ravin. 282,91 E.R. 1086, 
it was held that an alien enemy commorant in England by li
cense of the King and under his protection may maintain debt 
upon a bond, though he did not come with safe conduct. The 
reason is given :—

“The necessity of trade has mollified the too rigorous rules 
of the old law in their restraint and discouragement of aliens 
. . . Commerce has taught the wrorld more humanity.”

It is stated in 1 liais, p. 306, that while in the country the 
alien friend has a temporary and local allegiance to the Crown 
to the same extent as a British subject which allegiance is 
founded in the protection he enjoys for his person, his family 
and effects during the time of his residence.

The development of the law is thus summarized in Johnstone 
v. Pedlar by Viscount Cave who says, [19211 2 A.C. at p. 276:—

“In early times an alien had no rights in public law, and in 
private law his rights were much restricted. It was laid down 
by Littleton (s.198) that an alien could bring no action, real or 
personal, but as regards an alien ami this proposition was dis
puted by Coke, who said: ‘In this case the law doth distinguish 
between an alien, that is a subject to one that is an enemy to 
the King, and one that is subject to one that is in league with 
the King; and true it is that an alien enemie shall maintaine 
neither reall nor personall action, donee terrœ fuerint com~ 
manes, that is, untill both nations be in peace; but an alien 
that is in league, shall maintain personall actions; for an 
alier, may trade and traffique, buy and sell, and therefore of 
necessity he must be of ability to have personall actions; but
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he cannot maintaine either reall or mixt actions’ : Co. Litt. 
1296. Certainly Littleton’s rule was not recognised by the law 
merchant or in Chancery; and before the end of the sixteenth 
century it was established that at common law an alien friend 
could own chattels and sue on a contract or in tort in the same 
manner as a British subject : Dyer 26. No doubt a friendly 
alien is not for all purposes in the position of a British subject. 
For instance, he may be prevented from landing on British soil 
without reason given: Musgrove v. Chun Teeony Toy, [lhiflj 
A.C. 272 : and having landed, he may be deported, at least if a 
statute authorises his expulsion: Att’y-Qen’l for Canada v. 
Cain, 11906] A.C. 542; and see In re Henry Adam (1837), 1 
Moo. P.C. 460, 12 E.R. 889. But so long as he remains in this 
country with the permission of the Sovereign express or implied, 
he is a subject by local allegiance with a subject’s rights and 
obligations; Hale's Pleas of the Crown vol. i. p. 542: Call-in's 
case (1608), 7 Co. Rep. la, at p. 6a, 77 E.R. 377: He Jaytr v. 
Att’y-den’l of Natal, [1907] A.C. 326: Porter v. Freudenbenj, 
Per Reading, C.J., [1915] 1 K.B. 857 at p. 869, including tin* 
right to sue the King’s officer for a legal wrong.”

And Lord Atkinson, [1921] 2 A.C. at p. 283, said:—
‘‘By tlie common law of this country an alien enemy has 

no rights, lie could be seized or imprisoned and could have 
no advantage from the laws of this country. He could nut 
obtain redress for any wrong done to him in this country; >V 
venter's case (1702), 7 Mod. Rep. 150, 87 E.R. 1157. The Crown 
may no doubt grant a licence to an alien enemy to reside in this 
country, which imports a licence to trade here, but in the ab
sence of such a licence the property of an alien enemy may In- 
seized for the use of the Crown: The Johanna Emilie (1854). 1 
Spinks Bcc. &. Ad. 317, 164 E.R. 183, 2 Eng. Pr. Cas. 252. Hm 
while in this country with a licence any alien enemy may brim: 
an action: Wells v. Williams, 1 Ld. Raym. 282, 91 E.R. 10S6; 
Janaon v. Driefontein Mines, [1902] A.C. 484 at p. 506. A 
mere non-interference with an alien enemy does not imply a 
licence to reside and trade. It is necessary for him to shew that 
he resides in this country with the full knowledge and sanction 
of the Government: Boulton v. Dobree (1808), 2 Camp. 161. 
Aliens, whether friendly or enemy, can be lawfully prevented 
from entering this country and can be expelled from it : 1 Black- 
stone, 259; Att’y-Qen’l for Canada v. Cain, [1906] A.C. 542. 
And at any time the Crown may revoke its licence expressed 
or implied to an alien to reside: The Hoop (1799), 1 Ch. Ih'b. 
196 at p. 199. In Vattel’s Law of Nations, Book 2, p. 173. see.
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KIS, it is stated that a friendly alien ean at any time leave 
the country, the Government have no right to detain him, ex
cept for a time and for very particular reasons, as, for in
stance, the apprehension in war, lest such foreigners aequainted 
with the state of the country and of the fortified places should 
communicate knowledge to the enemy.”

Then with respect to public office, in an anonymous case No. 
64. in (14(i!l), Jenk. 130, 14") E.R. 91, the general principle is 
stated that an alien is not capable of an office; but by the com
mon law an alien was capable of a benefice in England for the 
Church is one throughout the world: but at this day that can
not he without the King's license by the statutes made 25 Edw. 
Ill; 10 R. II.

In Anthony v. Eegcr (1799), 1 Hag. Con. 9, 161 E.R. 457, it 
was held that an alien could not la- elected a churchwarden, 
and Sir William Scott, at p. 10 said;—

“An alien born has no right, as has been determined here 
concerning the claim of an alien naturalised to this office, anil 
so, elsewhere, with respect to the offices of constable or overseer, 
as not the smallest portion of authority in this country cun In 
regularly intrusted to un alien."

In the Middlesex Election case (1804), 2 Peck 1 at p. 118, it 
was held that an alien could not vote1, and it was held in an 
earlier case, Monmouth Election case (1624), Ulanv. 120 and in 
later cases such as the County of Tipperary Election (1875), II 
O’M. & II. 19, that an alien could not lie a member of Parlia
ment. In the Monmouth Election case, it was observed at p. 
122:-

' To have a voice or interest in making laws for the kingdom 
is not committed to foreigners, who cannot hut retain a special 
affection to their proper birthplace and incline to favour the 
same, in such occasions as may occur concerning their nation; 
nor is it fit that persons not equally obliged to, or interested 
in, the state of this kingdom should be admitted to the secret 
and great council of the same."

There is the same disqualification us to service on juries 
down to 1870 (Imp.), eh. 77, the Juries Act, when by see. 8 
aliens domiciled in England for 10 years or upwards, if in 
other respects duly qualified, were made liable to serve on or
dinary juries.

In an old case in New York, Horst v. /fleeter (1810), I! John. 
(N.Y.) 332, it was decided that aliens though freeholders etc., 
were not qualified to serve as jurors as they were not “good 
and lawful men” within the meaning of the statute.

Rv reason of his being an alien and holding an office of trust.
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I am of opinion that the inspector is not qualified to serve.
The application should be granted.
Mellish, J.:—The license inspector although appointed In 

municipal authority under the N.S. Temperance Act, is nevei 
theless, l think, an officer of the Crown, and he is an officer .1 

distinct from a serrant. His tenure is not during pleasure hut 
for a fixed period and during good conduct. There is much in 
be said in favour of the view that such an office cannot be lie! i 
by an alien and I think the order should be granted on t !•** 
relator’s filing the requisite affidavit.

Rogers, J.:—The question raised by this application is an 
important one and should receive in the public interests the 
fullest consideration. The Attorney General’s Department ap
pears to have advised that the respondent was not for the tea 
son urged ineligible for the appointment to the office of in
spector under the Temperance Act, 1918 (N.S.), ch. 8, and I 
think that upon the present motion it is sufficient for me to say 
that the question is a debatable one and that the tiling of an in 
formation should be allowed in order that the case may go down 
to trial and the issues be determined in due course by a judg- 
ment which will be appealable to the highest, court. In /»' r 
v. Carter (1774), 1 Cowp. 58, 98 E.R. 966, a question was sought 
to be raised in quo warranto proceedings as to whether an in 
faut was capable of being elected a burgess and Lord Mansfield, 
without expressing an opinion, made the rule nisi for leave to 
file an information absolute in order that the question which 
was one of doubtful law and a “very considerable question*' 
might “receive a full and final determination.” The Court 
“were clearly of opinion that they ought not to decide so inn 
terial a question in this summary mode.” In Rex v. Godu ,i 
(1780), 1 Doug. (K.B.) 397, 99 E.R. 255, where the point raided 
was “a new one,” a similar practice was followed.

For these reasons, I deliberately refrain, at this stage, from 
reaching any definite opinion upon so new and so very con
siderable a question, though I agree that leave to file an in
formation should he granted.

REX v. HKIflHTON. (2).
Nova Scotia Supreme Court, Chisholm, J. August 11, 1022.

Aliens III-—21)—Nova Scotia Temperance Act—Inspector under—
Public office—Eligibility of alien—Naturalization a- r, 
1920 (Can.), ch. 59—Construction.

The office of Inspector within the Town of Pictou, Nova Scotia, 
under the Nova Scotia Temperance Act, 1918 (N.S.), ch. 8, is a 
public office and an alien and American citizen is disqualified from 
being appointed to such office under the Naturalization Act. The
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matter must be dealt with on the state of facts existing when the X.S.
proceedings were instituted. -----

[Rtx v. Bathurst (IPOS), 5 O.L.R. 57.1, applied.] S.(\

Information in the nature of a quo warranto exhibited against R,x 
the defendant, calling on him to show by what authority he holds nr.,r.,’i,,iv. 
and exercises the office of inspector under the Nova Scotia Tern- (2).
perance Aet, in the town of Pictou, in the County of Pictou.

./. J. Power, K.C., for the Crown.
,/. McG. Stewart, for defendant.
Chisholm, J.:—These proceedings have been begun by the 

filing of an information in the nature of a quo warranto. (Simon 
Lott of Pictou, in the County of Pictou, being the relator), call
ing on the defendant, David Ilcighton, to shew by what author
ity he exercises the office, the same being claimed to be a public 
office, of inspector within the town of Pictou, under the provi
sions of the N.S. Temperance Aet, 1918 (N.S.), eh. 8.

The defendant in his defence denies that the said office is a 
public office. He alleges that he was duly appointed to the 
office by the council of the town of Pictou. and that he exercised 
the office; but he denies that he did so without legal warrant or 
had usurped the same.

The Attorney-General in his reply alleges that defendant at 
the time of his appointment was not a British subject and was 
an alien and American citizen and, as such, was 
from being appointed to said office or of holding the same, at 
common law, or alternatively under the Naturalization Act, 1914 
(("an.), ch. 44, revived and amended by 1920 (Can.), eh. 59, or 
alternatively both at common law and under the Act of Settle
ment.

The following admission of facts was made under order grant
ed herein on June 13, 1922:—
“(a). That the defendant David Ilcighton was born at Hiver 

John, Province of Nova Scotia, Dominion of Canada, in the 
Dominions of His Majesty the King of Great Britain and Ire
land, in the year 1879, of British parents, and continued to 
reside in the county of Pictou until in or about the year 1900.

(b). That in or about the year 1900 the defendant, David 
Heighten, left the Province of Nova Scotia and proceeded to the 
baited States of America, and there on the 3rd day of September, 
A.I)., 1906, in the State of Illinois, in the said United States of 
America, having renounced all allegiance and fidelity to His 
said Majesty the King of Great Britain and Ireland, and there
upon in the said State of Illinois before a lawful authority 
thereupon became a naturalized citizen of the United States of

477811
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America, and was by said authority permitted to take and <ii<| 
take the oath and allegiance to the constitution of the Unit. 1 
States of America.

(c) . That in or about the year 1915 the defendant return'd 
to Canada and has since continuously resided in British Domin 
ions and pursuant to application made on that behalf became a 
naturalized British subject on or about the 28th day of April 
1922, pursuant to the terms of the Naturalization Act then in 
force in the Dominion of Canada.

(d) . That the salary provided by and annexed to the ofli v 
of said inspector by the town council of the Town of Pictou on 
the defendant’s appointment as inspector and to be paid to him 
by said town was a salary of one hundred dollars per annum, 
and in addition he was to receive from said town council one 
half of all fines collected and to be paid twenty-five dollars for 
each conviction as a third offence.”

When the defendant became a citizen of the United States in 
1906, the statute in force in Canada, touching the case, was K s 
('. 1886, ch. 113, sec. 7, of which was as follows:—

‘‘Any British subject who has, at any time before or at any 
time after the fourth day of July, one thousand eight hundred 
and eighty-three, when in any foreign state and not under any 
disability, voluntarily become naturalized in such state, shall 
from and after the time of his so having become naturalized in 
such foreign state, be deemed, within Canada, to have ceased to 
be a British subject, and shall be regarded as an alien.”

This section in the next consolidation is sec. 1*2, H.S.C. BHlii. 
ch. 77, and appears in substance the same in see. 12 of the staliiles 
of 1914 (Can.), ch. 44. The effect of this, I think, is to hav- 
made the defendant, by his naturalization in the United States 
an alien for all purposes. It was urged that he was not an alien 
at common law; not an alien under the Act of Settlement. That, 
however, does not meet the case, in my opinion. By his own act 
and by our statute he became an alien; and in becoming an 
alien he became subject to all the disabilities of an alien. If 
by statute his act makes him an alien, I do not understand that 
by so becoimng an alien he is subject only to the disabilitioN 
created by statute.

On this point, 1 am not unmindful of the opinions expressed 
by the majority of the Court in banco, although, strictly speak
ing, 1 suppose, these opinions may not bind the trial Judge.

Then it is urged that defendant resumed his British nationality 
on April 28. 1922, and before the information herein was filed, 
which was May 10. The plaintiff contends that the matter is to 
be dealt with on the state of facts existing when the proceedings
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were instituted, and relies on Rex v. Bathurst (1903), 5 O.L.R. Na- 
573, where one of the defendants after service of notice on him, S(,
disclaimed office. Falconbridge, C.J. K.B., held that the dis
claimer was nihil ad rent, and added: “The matter is to be 
dealt with on the state of facts existing when these proceedings 
were launched.”

.See The King v. Wartow (1813), 2 M. & S. 75, 105, K.R. 310.
There will be judgment for the plaintiff'.

Order for ouster of defendant.

HEX v. MARTIN.
Nova Scotia Supreme Court, Criminal Sittings, Harris, C.J.

October 10. 192».
Costs ( § I—12)—Criminal i.uiki. — Acquittai. — Rights to costs — 

Ck. Code R.S.C. 1906, eu. 146, sec. 1045—N.S. Crown Ri les 
28, and 158—Discretion of trial Judge.

Where on a charge of criminal libel the accused enters a plea 
of “not guilty” only and after trial is acquitted he is entitled 
under sec. 1045 of the Cr. Code, and Nova Scotia Crown Rule 28 
to the costs of the action including the costs of the preliminary 
examination. The costs will be taxed under Crown Rule 158.

Motion under sec. 1045 of the (Y. Code and Crown Rule 
(N.S.) 28 for costs on the acquittal of the defendant on a charge 
of criminal libel. Motion granted.

The facts of the case are as follows:—
The defendant was indicted by the (irand Jury of the county 

of Halifax at the March sittings 1922 before Chisholm, J. for 
that lie did at Halifax in the county of Halifax on the 11th 
day of August, 1921 unlawfully publish without legal justi
fication or excuse a libel likely to injure the reputation of R. 
II. Wood, by exposing him to hatred, contempt or ridicule or 
designed to insult the said Wood, of or concerning whom it was 
published, &e.

The party alleged to be thus libeled was an officer in His 
Majesty’s dockyard at Halifax and the proceedings were in
stituted in his behalf by an information laid before a Justice 
by J. P. Rlakeney, another officer of the Royal Canadian Mount
ed Police at Halifax. The trial was postponed to the October 
Sittings, 1922 at Halifax before Harris, C.J. when the prisoner 
entered a plea of “not guilty” only and after a trial he was 
acquitted.

John ,/. Power, K.C., for the defendant, moved under see. 
1045 Criminal Code and Crown Rule 28 for costs as the defend
ant had been acquitted on his single plea of “not guilty” and
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N-8- including the costs of the preliminary examination and ciunl
S(« Short and Mcllor’s Crown Office Practice (ed. 1890) p. l'I.'i;
— lieu. v. Latimer (1850), 15 Q.B. 1077, 118 E.R. 767; It. v. I\,i.
Rt, x teson (1874), 36 U.C.Q.B. 129; It. v. Fournier (1916), 28 D.L H.

Martin. 379, 25 Can. Cr. Cas. 430, 25 Que. K.R. 556; and Reg. v. ,<v '
-----(1876), 1 Q.H.D. 482. 13 Cox C.C. 159.

lain.». (..J. Andrew Cluney, K.C., contra., submitted that if the Court 
had any discretion, costs should be refused.

The Chief Justice took time to consider and subsequently 
orally decided that under the Code sec. 1045 and Crown Rub- 
28 he had no discretion as the Code and the rule gave tin 
fendant the costs asked for and following the English pnien.ç 
laid down in Short and Mellor (supra) he made an order refer
ring the taxation of these costs to C. F. Tremaine, taxing ma» 
ter, at Halifax.

The costs were taxed on notice to the prosecutor at $1km.]. 
this bill being made up of $171.15 allowances to solicitor and 
counsel under Crown Rules 158, and $17.46 disbursements.

Crown Rule 28, (Nova Scotia) is as follows:—“If on any Indictment 
or information in the Supreme Court by a private prosecutor lor the 
publication of any defamatory libel, judgment shall be given for the 
defendant, he shall be entitled to recover from the prosecutor tin <•■>»'* 
sustained by the said defendant by reason of such indictment m in 
formation, and upon a special plea of justification to such indhtm-nt 
or information if the issue be found for the prosecutor, he shall r 
entitled to recover front the defendant the costs sustained by th 
prosecutor by reason of such plea.”

Crown Rule 158 Nova Scotia is as follows: — “Order LXI1I of tlx 
Rules of the Supreme Court (costs) and the provisions resorting 
costs and fees of solicitors and counsel mentioned therein and the 
provisions in force in Nova Scotia respecting sheriff’s fees, shall. ..s 
far as applicable, apply to all civil and criminal proceedings ou the 
Crown Side."
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IIAKXWKLL < ONHOLIIIATKII S< IfOOl, IIINTKH’T No. 15 v. VAX- 
\IU\N WK8TKRN NATIKAL GAS, LIGHT, HEAT A. VOW Ell Co.

Alberta Supreme Court, Appellate Division, Stuart, llyndman an t 
Clarke, JJ.A. October 7, IUJJ.

Taxi s (§IIIB—116)—Lease of mineral interests—Right of provinc e
TO TAX FOR SCHOOL PlRPOSlN—No APPORTIONMENT BETWEEN
TAXES PiaoPIRIA IMPOSED AND THOSE IMPROPERLY IMPOSED—
Nothing to shew special interest assessed—Invalidity of
WHOLE ASSESSMENT—F A III RE TO APPEAL FROM RlVUT TO Ol 1.1 EOT
TO VALIDITY IN ACTION TO RECOVER.

I'nder sec. 2 of the School Assessment Ordinance, O.C. 1915 
(Alta.) ch. 105, as amended 1917 (Alta.) eh. 43, power is given 
to the Province to assess interests of different kinds including gas 
and oil rights, hut, in doing so, the formalities and requirements 
prescribed by O.C. 1915 (Alta.) ch. 105 and amendments must he 
followed, and the amount of the assessment is a matter exclusive
ly within the jurisdiction of the Court of Revision and the Dis
trict Court Judge in appeal therefrom, hut where the person as
sessed is seized of an interest in only one of several kinds of 
minerals, and in addition to being assessed as to this interest is 
also assessed for other minerals which lie does not own and in 
which he has no interest, and no apportionment is made between 
the two interests, or where there is nothing whatever in the roll 
to indicate any special interest or estate in the land as being the 
subject of assessment, the whole assessment will be set aside as 
illegal and invalid, and the person so assessed is not precluded 
from objecting to the validity of the assessment in proceedings 
before the Appellate Division on appeal from the trial Judge in 
an action to recover the amount ot the taxes and penalties for 
non-payment, by failure to appeal from the assessment under the 
procedure laid down in the Ordinance.

| Smith v. Rur. Mini, of Vermilion Hills (1914), 20 D.L.R. 11 1. 
4!t Can. S.C.R. 563; affirmed by Privy Council, 30 D.L.R. S3 [ 1916 ) 
2 A.C. 569, applied as to jurisdiction to assess.]

Appeal by plaintiff from the judgment of the trial Judge in 
an action brought to recover certain taxes together with the 
statutory penalties for non-payment. Affirmed.

IV. Heat tie, for appellant.
II. V. O. Sawn't/, K.C., for respondent.
S'itart, J.A.:—The plaintiff is a consolidated school district 

organized under sec. 40 b of the School Ordinance North West 
Territories Ordinances, O.C. 11)15 (Alta.), ch. 75 (as amended 
191.4 (Alta.) (1st scss.) ch. ID, sec. 4.), and possessing certain 
powers of taxation and assessment under the School Assess 
ment Ordinance, O.C. (Alta.) 1915, ch. 105.

The defendant is an incorporated company which, with re
spect to a number of parcels of land situated within the school 
district, was the owner or holder of certain rights granted to 
it. or, to its assignors, by certain documents issued in the name 
of the Crown by the Dominion Government, which documents 
are each on its face, entituled “Petroleum and Natural Gas 

26—69 D.L.R.

Alla.
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Lease No.......... ”, and recite that the person to whom the lease
is issued is called ‘‘the lessee,” and that ‘‘the lessee having ap 
plied for a lease .... of the petroleum and natural gas rights" 
in certain lands the Minister ‘‘has granted such application.” 
The documents then, in the operative part, witness that ‘‘in < n 
sidération of the rents and royalties hereinafter expressed ami 
contained llis Majesty doth grant and demise unto the h-s,.,. 
for the sole and only purpose of mining and operating for pe 
troleum and natural gas and of laying pipe lines and of Imii.i 
ing tanks, stations, structures thereon necessary and convenient 
to take care of said products, all and singular that certain par
cel or tract of land &c” (describing the same according tn 
section, township and range) .... ‘‘to have and to hold tin 
same unto the Lessee for the term of 21 years &c . . . . yieldin'; 
and paying therefor during the first year of the said term unto 
llis Majesty the clear yearly rent or sum of 25 cents .... for 
each and every acre of land comprised within the said lands, 
and for each subsequent year of such term the rent or sum of 
50 cents .... and also rendering and paying to llis Majesty 
a royalty at such rate as may from time to time be pre
scribed by order of the Governor-General in Council in natural 
gas product# .... and also such royalty on petroleum pro- 
duets......... as regulations may prescribe &c &c. ”

In the years 1919, 1920, and 1921 the assessor of the district, 
in making up his assessment roll placed thereon the description^ 
of the various parcels of land within the district, with respeet 
to which the defendant held the documents whether thex- 
are to be called leases or licenses, to which I have referred, 
and also placed the defendant’s name thereon as that of the 
person assessed, although in some cases the name of tin de
fendant’# assignor seems to have been inserted. But as to this 
latter nothing material is involved. The defendant, as I un 
derstand it, does not question the assessment on this ground.

On the roll for the year 1919 at the top of the column which 
has the heading “name of ratepayer” but above that heading 
there are written the words “mineral rights.” For this year, 
the roll has no column making any distinction between real and 
personal property, although the form given in the Ordinance 
has separate columns for “real property” and “personal pro 
perty.” Possibly, in that year, there was no intention of a*ses- 
sing “personal property” and so no column was considered 
necessary in the form of roll secured by the assessor. At any 
rate, there is a column with the heading “property assessed' 
and in this column there is inserted opposite the different
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names, whether of the defendant or its assignors, a description 
by sections, half sections or quarter sections, of the various 
parcels of land. There is. in this column, no reference to the par
ticular interest or estate of the defendant which is being made 
the subject of assessment. Were it not for the words “mineral 
rights’’ above the first column, it would appear as if the whole 
interest or estate in the different parcels was being assessed.

Un the roll for 1920, there is no reference whatever to “min
eral rights.” There is not a word to indicate that any special 
estate or interest is being assessed. Apparently, the whole in
terest is assessed.

The roll for 1921 has, however, separate columns provided for 
“description of real property” and “description of personal 
property.” Under the first heading the descriptions of the 
various parcels of land by sections &c, are placed without any 
reference to any special interest. Then in the column headed 
“description of personal property” the words “mineral rights” 
an- written upon each line opposite the description of each 
separate parcel.

This completes, as well as I can state it in words, the 
method of assessment adopted on the three yearly rolls. But I 
ought to add that on each roll the various parcels of land are 
also assessed to other persons, apparently with respect to the 
fee simple in the surface rights, although there is nothing stat
ing this specifically.

I pon the rolls a certain valuation was placed upon each 
parcel with respect to which the defendant was assessed. There 
was also in each year an assessment of certain chattel property 
owned by the defendant.

With respect to the chattel property, the defendant appealed, 
in one year at least, to the Court of Revision, but its appeal was 
dismissed and there was no further appeal. There was never 
any appeal taken with respect to the other property, that is 
the real estate, assuming it to be properly so called.

Assessment notices were sent to the defendant and also tax 
notices, stating the amount of the taxes due from it according 
to the rate fixed. The defendant «lid not pay, and on March 
10. 1022, the district began this action, seeking recovery of the 
amount claimed and of penalties for non-payment.

The action was tried at Lethbridge on June 7, 1922. Tin- 
trial Judge gave judgment against the defendant for the sum 
of $1.141.87, being the amount of the taxes against the chattel 
property and penalties for non-payment, but dismissed tin- 
claim so far as it related to the other taxes.

From this judgment the plaintiff district has brought this
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appeal. There is no cross-appeal by defendant with respect to 
the $1,141.87 and it is stated that that sum has been paid.

Two grounds of defence are advanced by the defendant. 
First, it is claimed that the property assessed is not legally as 
sessable at all for two reasons, viz., (a) because it does not 
come within the meaning of the words of the School Assessment 
Ordinance. <>.('. 1915 (Alta.), eh. 105 which state what proper'} 
Is assessable and (b) because the company is taxed under the 
Corporation Taxation Act, 1907 (Alta.), eh. 19, upon the amount 
of gas it produces from the lands in question and is. therefore, 
entitled to the protection of sec. 18 of that Act, which forbi! 
the imposition of any “similar” tax by any “municipality.'*

Secondly, it is claimed that the defendant was in fact jismn 
sed with respect to property which it did not own inasmuch 
as the assessor acted as if the defendant owned the coal rivli.s 
as well as the petroleum and gas rights and in fact assess, 4 
the coal rights to the company.

It was this second ground of defence that was sustained In 
the trial Judge in giving judgment for the defendant. II, 
therefore found it unnecessary to deal with the other grounds.

By sec. 2, sub-sec. 5, of the School Assessment Ordinance. (M . 
1915 (Alta.) ch. 105, a consolidated school district is to he 
deemed a village district for the purposes of the ordinance, I ■ 
for assessment purposes.

By see. 26 it is enacted that “All property real and personal 
in any village district not herein declared exempt from taxa 
tion shall be subject to assessment and taxation for school pur 
poses. ’ ’

By sec. 27 it is enacted that “As soon as may he in each year 
the assessor shall prepare an assessment roll for the district in 
which shall he set down according to the best information avail 
able a list of all taxable property in the district with the names 
of the occupants and owners if such can be procured and such 
roll may he in form K in tin* appendix hereto.”

Section 29 enacts that “Land and personal property shall lie 
assessed to the person in occupation or possession thereof, un
less in the case of a non-resident owner, such owner shall in 
writing require the assessor to assess him alone for such pro
perty.”

Then- is no statutory definition of the expressions “real pro 
perty” and “personal property” contained in the ordinance, 
either directly or by referring to the School Ordinance, pur
suant to sec. 2, sub-sec. 1, which says that “all words, names 
and expressions shall have the same meaning as is expressly
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or impliedly attached to them by the School Ordinance."
Itut the word “land” is interpreted by see. 2, sub-sec. 6. of 

the School Assessment Ordinance, O.C. 1915 (Alta.), eh. 105 
added by amendment by see. 2. 1917 (Alta.), eh. 4.1. as fol
lows

“6. The expression * land means lands, messuages, tenements, 
oiid hereditaments, corporeal and incorporeal, of every nature 
and description, and every estate or interest therein, and 
whether such estate or interest is legal or equitable, together 
with all paths, passages, ways, water-courses, liberties, priv
ileges, easements, mines, minerals, and quarries appertaining 
thereto, and all trees and timber thereon and thereunder lying 
or being, and without in any way restricting the generality of 
this description land shall also include for the purpose ol' this 
Ordinance the interest of an owner or lessee of mineral rights.

In ray opinion, there can be no doubt that the rights of the 
defendant in the various parcels of land in question held by 
them under the documents referred to come within the inter
pretation of the word “land" as given in this definition. It 
may. no doubt, be a question whether the documents held by the 
defendant are technically “leases’* and whether the defendant 
js strictly “a lessee even though these terms are used in the 
documents. The absence of a right of exclusive possession may 
perhaps be material upon that question. But I do not think 
it is necessary to decide such a question here. The documents 
were issued by the Dominion Government under sec. 117 of the 
Dominion Lands Act, 1908 (Can.), eh. 20. That section says
that “Land containing.......... petroleum, natural gas, coal . . .
or other minerals, may be sold or leaded &e" and also that the 
regulations relating thereto may provide for the disposal of 
"mining rights.”

The right to extract petroleum and gas is there clearly con
sidered to be a “mineral right."

The ease of Hurnard-Argue-Hath, tic, Go. v. Fartjuharson, 
5 D.L.H. 297. 119121 A.C. 864. 28 Times L it. 590, 23 O.W.H. 
DO. was decided upon the words of a deed given in 1867 and 
the principle of decision adopted, which in that case excluded 
"natural gas" from the meaning of the expression “mines and 
minerals” as used in the deed, was that the meaning and 
intention of the parties at that time, must be the guide. Here, 
however, we have a statute of the year 1917. We should, I 
think, in such case, be guided by the principle of the decision 
in Lord Provost and Magistrates of Glasgow v. Farie (1888), 
1.1 App. Cas. 657. In that case Lord Macnaghten at p. 690 said :

"It lias been laid down that the word ‘minerals' when used 
in a legal document, or in an Act of Parliament, must be under-
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stood in its widest signification, unless there be something m 
the context or in the nature of the case to control its meaning. ’

This, indeed, was exactly what was done in the Farquhurson 
case, supra. The general principle was clearly recognized in 
both cases but in both there was discovered something in the 
context or nature of the case which, in the opinion of tIn
judicial Committee should control its meaning.

In Ontario Natural Gas Co. v. Smart (1890), 19 O.It. .*>91, 
Street, J., adopting the principle laid down by Lord Macnagh 
ten, held that a Municipal Act, R.S.O. 1887, ch. 184. see. .*>»;;., 
which enacted that “the corporation of any township or count \ 
wherever minerals are found, may sell, or lease, by puhliv 
auction or otherwise, the right to take minerals found upon or 
under any roads over which the township or council may have 
jurisdiction,” authorised the municipality in granting a leas#? 
of natural gas rights and that “minerals” should be there 
interpreted in its widest sense as including natural gas. This 
decision and the reasons therefor were confirmed and adopted 
on appeal, (sub nom. Ontario Natural Gas Co. v. Gosjiihl 
(1891), IS A.B. (Oet.) S3S).

In the present case, I can sec nothing in the context or in the 
circumstances which would make it necessary to restrict tin- 
wide general meaning of the words “mineral rights.”

In view, therefore, of the origin of the defendant’s right 
resting upon sec. 37 of the Dominion Lands Act 1908 (Can.), ch. 
20, 1 think it cannot be doubted that the defendant should In- 
considered as a “lessee of mineral rights” within the meaning 
of the interpretation clause.

But, I think there are also other expressions contained in tin- 
interpretation clause which would cover the defendant’s rights 
under its leases. Certainly, these rights if not actual leases 
are “privileges” or “easements” appertaining to the lands in 
question.

It is, however, pointed out by counsel for the defendant, 
and much stress is laid upon the point, that secs. 26 and 27 of 
the School Assessment Ordinance, which is above quoted anil 
which contain, taken together, the enactment as to what pro
perty should be placed upon the assessment roll, do not use 
the word “land” at all, so that the definition of that term in 
the amendment of 1917 is of no assistance and of no avail to 
the plaintiff. As I have observed, the words “real and personal 
property” of sec. 26 are nowhere interpreted.

But, in my opinion, this objection cannot be sustained. It is 
perfectly obvious to my mind that the statute has used the words
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“real property and “land” as synonymous and as being in
terchangeable. This seems to me to be clear from the way the 
Legislature proceeds to speak in sec. 29. Instead of following 
the terminology of sec. 26 and saying “Real and personal pro
perty shall be assessed &e,” as one would expect, see. 29, O.C. 
1915 (Alta.) eh. 105, proceeds to say “land and personal proper
ty shall be assessed &c.” In these circumstances, I think the 
Court should put the same interpretation upon the expression 
“real property” as the statute expressly gives to the word 
“land” and that it would not be right to restrict the meaning 
of “real property” in sec. 26 to the usual sense in which that 
term is used in the law books and in other statutes. The whole 
statute must be read together and the meaning of its various 
terms decided in the light of the language of the whole statute. 
Of course, under the general rule, a leasehold interest is not real 
estate but there appears in this case to be good reason for con
sidering it as being covered by the term “real estate” in the 
context in which it is used in the statute.

Furthermore, I do not think we should be justified in dis
regarding the words of sec. 29 taken even by themselves. That 
section declares that “land.......... shall be assessed” in a par
ticular way. But, in declaring that “land” shall be assessed 
in that particular way it also must, I think, be considered as 
plainly declaring that “land,” in the sense given that word by 
the interpretation section, shall be assessed.

I am unable to assent to the validity of the contention pre
sented to us that the defendant does not own the petroleum or 
natural gas, that it owns only what it produces or extracts and 
brings to the surface and that, therefore, it is not assessable 
with respect to the petroleum and natural gas. The fallacy lies 
in this, that it is not at all the physical substance, petroleum 
or gas which is assessed. Rather it is the interest, the priv
ilege or the rights owned and enjoyed under its leases by virtue 
of which it is entitled, if it sees fit, to extract those physical 
substances, which is made subject to assessment and which 
was attempted at least to be assessed. That right, interest, or 
privilege, whatever its value, and whether ever exercised at all 
or not, is by the statute treated as itself a piece of property 
which may be assessed. The defendant is clearly the “owner” 
of that right.

But it is suggested that it is a non-resident owner and is not 
in occupation or possession within the meaning of sec. 29. 
Section 27, however, says that the names of the owners or 
“occupants” must be placed on the roll. The word “occupant” 
is defined by sec. 2, sub-sec. 14 of the School Ordinance O.C.
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(Alla.) eh. 7."). made applicable to the Seliool Assessim-n' 
Ordinance by see. 2, sub-sec. 1 thereof, as including “the per- 
son «tit it led to the possession thereof and the leaseholder or 
holder under agreement for lease.” In my opinion, altli .ugh 
the word “occupant'’ is not used in see. 29, the expression “the 
person in occupation or possession thereof" should he given the 
same meaning. Indeed, without reference to sec. 2. sub-see. 14 
of the School Ordinance at all, it seems very clear to me that 
when* there is no person in physical possession the person eu 
titled to the possession is the person in possession. And here 
again, there should be no confusion made by thinking entirely of 
physical things and of this or that portion of the tangible soil 
where physical operations may be carried on. The property as
sessable is tlie right to extract petroleum and gas and to g, 
upon the actual land wherever necessary for that purpose. Thai 
right is in the possession of the person entitled to and enjoying 
it. Moreover, it is a right which van be exercised only upon the 
land itself and that, therefore, is where the right is situated. 
Any other view would mean that a man with his residence out
side the district but enjoying a 10 year lease for farming pur- 
|H>ses of a section of land, in the district could not In- considered 
as in possession of the land or of a right located within the 
district.

On the other hand. I think that it would be quite proper to 
disregard the definition of “land" and to say that in am «*a>e 
the right of the defendant is “personal property" in general 
sense of that word as used in the common law. And. in my 
opinion, it would still be properly considered as "in flu <li<- 
I rid.” It is only on the land itself alone that the right can 
be exercised. If the City of Calgary, where the defendant's 
head office probi bly is situated, imposed a personal property 
tax and assumed to assess the defendants with respect to all 
their petroleum and gas leases throughout the Province. I im
agine the defendant would hasten to argue, and would be per
fectly right in arguing, that this particular personal property 
was not situated in Calgary. The case of He ,/. /). Shier l.mnhte 
Co. Assessment (1907), 14 O.L.R. 210, while presenting some 
analogous problems, arose under a statute under which persona! 
property was not assessable at all.

But there is another section of the School Assessment Or
dinance, not referred to upon the argument, but which my 
brother Clarke has observed, which seems to set the whole mat 
ter at rest. Section 26, in stating what property is assessable, 
also specifies a large number of exemptions. Sub-section <-j 
says: —
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‘ The property exempt from taxation under the provisions « f 
tins Ordinance shall In* —1. all the property of His Majesty or 

... 3. “Where any person is the occupant of or in
tended in any property mentioned in either of the two pro 
ceding clauses otherwise than in an oflicial capacity the occupant 
or person interested shall be assessed in respect thereof hut the 
property itself shall not he liable beyond the interest of the per 
son assessed.

Here, then, we have an express direction that the interest of 
the defendant in certain property, that is the mineral rights, 
which is “held by llis Majesty shall lie assessed or rather that 
the defendant being interested in them in some form shall he 
assessed with respect to that interest. This Consideration if 
sound really renders the whole foregoing discussion as to the 
nature of the property and of the defendant's interest quite 
immaterial. It would seem however to be rather in conflict 
with the opinion of Harvey, (NL in Town of Coleman v. 
Head Syndicate (1917), 11 Alta. L.R. 914. which was upheld on 
appeal though not reported.

For those reasons, though aside from the question arising un
der the Corporation Taxation Act to which 1 shall next refer.
I think the property or the right or interest of the defendant 
under their leases was legally assessable.

The Corporation Taxation Act was passed in 1907 (Alta.), eh. 
l!i. It was passed, as see. 3 states, “for the purposes of adding 
to or supplementing the revenues of the Crown in the Province 
of Alberta,” that is. it imposed certain taxes upon certain 
corporations for the purposes of the provincial revenue. It im 
posed a tax of $1,000 upon the head office of every hank and 
of $125 upon every branch office of a hank. Insurance com
panies were to pay a tax of IN on their gross premiums received 
in respect of Alberta business. Loan companies were to pay a tax 
of one-half of \v/ on their gross income. Land companies were to 
pay a tax of 40 cents for every thousand dollars invested in real 
or personal property. Trust companies were to pay one-half of 
IN of their gross income. Street railway companies were to pay 
h tax proportionate to their mileage of track. Telegraph com
panies were to pay a tax of IV, of their gross revenue. Telephone 
companies were to pay a tax upon each telephone instrument 
rented. Every company supplying gas in any city for illumin 
ating purposes was to pay a tax of $500. Express companies 
were to pay a tax of 1% of their gross revenue and electric 
lighting companies were to pay a tax of a lump sum varying 
according to the population of the cities, towns or villages in 
which they operated.
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riuch is the general character of the taxes originally im
posed by the Act 1907 (Alta.) ch. 19. Then by sec. 18 it was 
enacted that

“Where a company or corporation pays the tax by this Act 
imposed no similar tax shall be imposed or collected by any 
municipality in this Province, and no company made liable to 
taxation by this Act, nor any of its agents shall require any 
license, authorisation or permit of any municipality for doing 

Canadian business in the municipality or for establishing agences therein."
Gah^Ltoiit amendment, immaterial here, was made by 1921 (Alia

Heat and ch. 5, sec. 30.
Power Co. Then in 1918 (Alta.) ch. 31 the statute was amended by add 
smart, J.A. ing a clause relating to natural gas companies. It reads as 

follows (sec. 4)
“(n) Every company or corporation other than a municipal 

corporation .supplying or dealing in natural gas shall be subject 
to a tax of one-quarter of a cent for every 1,000 cubic feet of 
gas flowing, drawn or pumped from or produced by a well 
owned, leased, occupied or operated by such company.”

In the same year, 1918, sec. 3 (k) was by a slight amendment, 
made to read (see sec. 3, ch. 31)

“Every company or corporation, other than a municipal cor
poration in any city in the Province supplying gas for illum
inating or other purposes for gain, shall pay a tax of $500.”

The original exemption from municipal taxation given by sec. 
18, of course, exists in favour of a company paying a tax under 
this new section. It was admitted that the defendant had in 
fact paid the provincial tax thus imposed for the years in 
question, viz., 1919, 1920, and 1921.

The first question, therefore, is whether the tax imposed by 
the plaintiff district upon the defendant’s leasehold interests in 
the lands in question, can be properly described as a tax "sim
ilar to that imposed for the purpose of the provincial revenue. 
It is, of course, rather strange that rights or obligations with re
spect to taxation should be made to depend upon a question of 
“similarity” for there are undoubtedly varying degrees of sim
ilarity. For this reason it is obviously difficult to decide what 
exactly is intended by the expression. The choice ranges from 
the one extreme of saying that it means “exactly alike" or 
“similar” in the sense of being completely the same, to the other 
extreme of saying that it would apply wherever there is any 
quality of likeness at all, although all other qualities or elements 
in the tax may be quite unlike. In my opinion, howevt r, the 
proper way to interpret the expression is to treat it as meaning
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“of the same general nature or character.” In this way, I 
think that we avoid both the extremes to which 1 have referred 
and we ought, I also think, to avoid them, for clearly neither 
would be proper to adopt.

Now by looking over the taxes imposed by the Act, as 1 have 
shortly described them, 1 think one general characteristic will 
be found in them all, except the tax imposed by sec. 3 (k), 
1U1H (Alta.) ch. 31, sec. 3, that is the lump sum of $000. They 
are taxes laid in one way or another upon the volume of busi
ness carried on by the corporation. Another possible exception 
to this is the case of banks, although even there the imposition 
of a tax of $1,000 upon a head office and a tax of $125, on 
every branch office suggests the same idea. In the case of a 
corporation supplying natural gas, the tax is proportionate to 
its business, because no such company will allow gas to flow 
from its wells if it is not selling that gas to consumers and get
ting paid for it.

The question, therefore, is whether a tax upon the leasehold 
interest of a company under which it possesses the right to 
extract petroleum and natural gas from the soil and which in
terest has to be valued by the assessor in the same way as any 
piece of real estate can properly be considered as a tax of the 
same general nature or character as a tax substantially laid 
upon or made proportionate to the volume of business which 
it carries on? In my opinion, it cannot be so considered. The 
one is essentially a business tax, a tax upon the volume of its 
business, the other is a property tax, a tax upon property own
ed and possessed by it. The one depends upon the corporation 
carrying on its business, the other does not. If the corporation 
ceases to produce gas, the one tax ceases, but the other remains, 
whether any gas is extracted or not, and whether the corpora
tion docs any business or not.

As was said by Cameron, J. A., in Dominion E.rpress Vo. 
v. City of lirandon (1911), 20 Man. L.R. 304, at p. 309.

“It is clear that the basis of the Provincial tax wholly differs 
from that of the municipal tax. In the former case it is irre
spective of property and concerns the privilege or franchise 
of doing business within the Province while the City tax is in 
respect of the occupation of real estate for business purposes.”

See also Dominion Vo. v. ('it y of Key inn (1911), 4 8. L.R. 34, 
Canadian Northern Express Co. v. Town of Uosthcrn (1915), 23 
D.L.R. 64, 8 S.L.R. 285.

Moreover, the corporation tax makes no reference to petro
leum at all, while the leases give the defendant the right to 
extract petroleum as well.
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If any other view were adopted it seems to me that land com
panies upon which, under 1907 (Alta.), eh. 19. see. 9, sub so*, 
(er) a tax of 40 cts. is imposed for every $1,000, invested in 
land in the Province would be exempt from paying all bm,| 
axes to municipalities.

The ground of distinction 1 have adopted may, no doubt. Ik- 

said not to apply to the $500 tax imposed by sec. 3 (k). That 
at least does not vary with the amount of business. Bin still 
the other distinctions exist. It is a tax “irrespective of pro. 
perty” and is obviously a flat tax in the nature of a license f«v 
though not so called. This appears to me to bo the reason why 
sec. 18 forbids any “license or permit” being enacted by any 
municipality. But the school district made no such requiiv 
ment. It simply assessed property in the usual way acoordiiur 
to its value.

For these reasons, 1 think see. 18 of the Corporation Tax Ad. 
1907 (Alta.), eh. 19, gives no exemption from municipal tax 
ation of the leasehold interests of the defendant. It is. ther•• 
fore, in my opinion, unnecessary to decide whether or not a 
consolidated school district comes within the meaning of tlv 
word “municipality” as used in that section.

There remains the question as to the validity of the assessment 
as it was in fact made, if made at all, upon the assessment rolls.

In the first place, the nature of the examination of the chief 
witness, the assessor Johnson, at the trial suggests one initial 
consideration to my mind. Much was made at the trial by 
counsel of the fact that the assessor Johnson, who acted in l!ll!* 
and 1921 but not in 1920. stated in his evidence that he indudeil 
in the “mineral rights'* assessed to the defendant the right t" 
mine the coal under the land as well as to take out petroleum 
and gas. But. in my opinion, it is improper thus to take hi' 
oral testimony as to what he meant and what he thought when 
making the assessment as of any relevancy in deciding the 
question. The assessment is made, and must be made, upon the 
assessment roll in writing. We must, in my view, take what 
we find there written and. giving it a proper interpretation 
without resort to extraneous oral testimony, decide whether it 
alfords a description of the property sufficient in the eimini- 
stances to give validity to the assessment. It is not what the 
assessor Ihoui/hl, but what he entered on the roll, which con
stitutes the assessment. No doubt what he thought had much 
to do with the value which he arrived at but with the question 
of value we have here, in any case, nothing to do.

The situation with regard to 1919 may be described shortly
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thus. The defendant* owned a right to take petroleum and gas 
out of the lands in question under the documents, called leases, 
which have been already described. The assessor put the de
fendant’s name on the roll as the “name of ratepayer” but 
placed above it the words “mineral rights.” Vnder the cap
tion “property assessed” a bald description by sections, hall* 
sections &c. was given. Notices of assessment were sent stating 
that “mineral rights” were assessed. If there was an insuffi- 
cieney or error in this description a Court of Revision could, un
doubtedly, under O.C. 1915, (Alta.) eh. 105, see. 38 and pos
sibly also 41, have corrected the error or omission if any appeal 
had been taken. Hut no appeal was taken. Can the defendant 
now resist a personal action for the recovery of tin1 tax as a 
debt upon the ground of misdescription or insufficiency of 
description Î

In my opinion, there is no doubt that the roll should be in
terpreted as indicating that the defendant was being assessed 
only with respect to “mineral rights,” or, to use the alternative 
expression, that “mineral rights” appertaining to the parcels 
mentioned were alone being assessed to the defendant. It would 
no doubt have been clearer if the words “mineral rights had 
been placed next or under the heading “property assessed in 
stead of over the column assigned for the “name of ratepayer. 
But as the roll stands it is perhaps more accurate to understand 
the words “mineral rights” as intended to be read with and 
qualify the word “assessment” which follows it on the same 
line, both being quite above the captions of the various columns, 
and to treat the whole page as being by itself stated to be a 
“mineral rights assessment.”

It is to be observed that the misdescription, if any, is not of 
area but of interest or estate. There is no misdescription of 
the area of the land with respect to which the defendant is as
sessed. The misdescription, if any, is of the extent of its in
terest in that land.

One can quite see the possibility of conjuring up some nice
ties of thought in regard to the problem. An ordinary tenant 
in occupation to whom the whole land was assessed might raise 
the complaint “You have assessed me as if I owned the fee 
simple. I own only a limited estate. Only a term of years. 
You have assessed me for property 1 do not own. lienee your 
assessment is invalid.” Of course the answer in such a case 
lies in sec. 29, which says that “land” shall be assessed to the 
“occupant.” No attempt is ever made in practice, I believe, 
to assess an ordinary tenant with respect to his leasehold in-
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terest only and to value that by itself, though apparent iy it 
might be done. But in the search for subjects of taxation the 
Legislature has seen fit to fasten upon certain special interests 
in land as it has done in sec. 26 sub-sec. 3, and in the added 
interpretation clause with respect to land by specifying the 
interest of an owner or lessee of mineral rights.” It is ilii> 
which now forces upon the Court the question of the sufficiinev 
of a description, not of area, but of the special interest which 
is being made the subject of taxation.

In my opinion, a misdescription or an insufficiency in tli<* 
description of the extent of a special interest in a definitely 
described piece of land ought not necessarily to be considered 
as equally serious with a misdescription or insuffiiem v of 
description of the area itself. Generally speaking, the latter 
description is much easier of ascertainment. It will hardly 
ever involve an interpretation of a document while the extent 
of a person’s special interest may depend upon the ambiguous 
words of a grant. Must we then expect or exact as much cer
tainty and particularity upon the roll in describing the extent 
of the special interest or estate assessed as in describing the 
area! In my opinion, we should not. Once the area is ac
curately described the person assessed knows very well the ex 
tent of his interest therein or, at any rate, he is likely to know 
it much better than the assessor.

With much respect, I do not think it is proper to interpret 
the roll as containing an assessment to the defendant of nil 
the mineral rights in the land in question. Fairly read, I 
think the roll says ‘‘The (defendant) company is assessed with 
respect to its (not “Me”) mineral rights in the followimr 
lands.” Put in this way, it will be seen that the question turns 
upon a very narrow difference in shade of meaning. What word 
are wTe to understand before ‘‘mineral rights”! Should the 
word be ‘‘its” or ‘‘the”!

Even if there were an error it would he a very slight one in 
any case and would clearly be removed by the curative clause 
added in 1917 (Alta.) ch. 43, sec. 2, as sec. 96 b of the Act, 
which reads as follows:—

‘‘96 b. No proof shall be necessary in any court of law or 
equity on, from and after the lapse of one year after the 31st 
day of December in any year in which taxes have been levied 
to establish in respect of such taxes that all or any of the pro
visions of this Ordinance with respect to assessment and taxation 
have been complied with and the production of the assessment 
roll as finally passed shall be conclusive evidence in a court
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of law or equity that all the provisions of the Ordinance re
specting assessment or taxation respectively have been fully 
complied with, and after such lapse of time no court of law 
or equity shall hold any assessment or taxation made or levied 
under this Ordinance invalid unless it is established to the 
satisfaction of the court that the person or property assessed 
was not liable to be assessed or that the rate of taxation levied 
was in excess of the amount allowed by law and in the latter 
ease if the court shall adjudge the assessment or taxation in
valid it shall only be deemed invalid to the extent of the ex
cess. ’ *

This section seems to stand alongside of sec. 40 which is also 
a curative section. But sec. 40 seems to be inapplicable because 
it does not appear that the roll was ever in 1919 “finally passed 
by the court” O.C. 1915 (Alta.), ch. 105, (i.e., the Court of Re
vision) or “certified by the secretary as passed.” We do not 
know even that the Court of Revision ever sat in 1919 at all. 
Apparently, from sec. 40 it is not required to sit unless there arc 
some appeals to hear. In any case, the roll is not certified ; so 
that sec. 96 b alone can be resorted to. It may be a question 
what the phrase “as finally passed” should be held to mean in 
this section. Possibly it refers to sec. 40 and should be held 
to mean “as finally passed by the Court of Revision.” I do not 
understand, indeed, why sec. 40 was allowed to remain when 
sec. 96 b was enacted, because they plainly cover the same sub
ject. and, in some respects, they are inconsistent, for example, 
with respect to the “lapse of one year.” My opinion is that 
we should apply and interpret see. 96 b without reference to 
the retention or existence of sec. 40. It seems to me that we 
nust consider the roll as having, at some time, reached the stage 
of having been “finally passed.” Moreover, I do not think the 
phrase “as finally passed” is significant except in the sentence 
in which it occurs. It affects neither the first sentence nor the 
last of the enactment, and these have very strong curative dé
clarai ions.

There was no question raised in argument before us as to 
the authenticity of the rolls which were put in evidence.

There was in 1919 undoubtedly a de facto assessment as dis
tinguished from no assessment at all. The decision of the Su
preme Court of Canada in C. <(• E. Tommies Ltd. v. Wetaski- 
u'in (1919), 51 D.L.R. 252, 59 Can. S.C.R. 578, decides that 
in such a case a curative section is applicable and will, if using 
sufficient language for the purpose, save the assessment.

But I do not mean to admit or agree that resort to the cur-
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ativi* provisions of see. 96 b is really necessary. In my opinion, 
the assessment is sufficient as it stands.

The provisions of sec. -7 with respect to what the asso^ors 
place on the assessment roll are not nearly so stringent as in ih, 
Ontario legislation dealt with in some of the cases. I find no 
thing in it stating that the exact extent of the ratepayers’ estate 
or interest in the property must be definitely specified. Am!, 
in my opinion, it was sufficient to state, as l think was stain!, 
that the defendant was being assessed with respect to c*t*rt;iin 
mineral rights under the lands described without defining tl,.-n 
with legal accuracy. The defendant did own “mineral 
rights'’ and any question of the extent of those rights was. ! 
think, a matter to be considered when a valuation came to lu» 
placed upon them and with the correctness of that valuation 
it was for a Court of Revision to deal.

If it were considered necessary to state with strict legal ac
curacy the extent of the ratepayers’ estate in the property ! 
fear the whole assessment would be invalid, because one of the 
ordinary ratepayers, who are assessed generally with regard to 
different quarter sections, might then successfully argue “You 
have assessed me generally in respect to this quarter sect inn. 
That means the whole fee simple without reservations. I do not 
own the whole interest in that land. The Crown has reserved 
tin* mineral rights. Therefore, you have assessed me for pro- 
perty which 1 do not own. You should have specified the ex 
tent of my interest by saying ‘fee simple less all mineral 
rights.’ ’’

There are, of course, provisions in the School Assessment Act 
which treat the assessment roll as a piece of documentary evi
dence and no doubt it is so with regard to certain things. But 
1 see nothing to justify the view that the entry of the description 
of taxable property in pursuance of the provisions of see. 27 is 
merely evidence of some extraneous act of the assessor which is 
the act of assessing. In my opinion, when the assessor obeys 
sec. ‘27 and enters a description of taxable property on the roll, 
that, in itself, constitutes the act of assessing the property, so 
far as that act is distinct from the act of placing a value upon 
it. To admit parol evidence, even of the assessor, to explain 
what he meant by the description which he inserted, is not ad
mitting evidence of extraneous facts (unless the thought • ! the 
assessor is such) but it is admitting evidence to interpret the 
meaning of a written document of a very formal character, 
more formal, indeed, even than an agreement inter partes which, 
in most cases at least, is only evidence of the extraneous fact of
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agreement. This course would lead directly to the permission 
of the correction of errors on the assessment roll by this Court 
ami make us a Court of Revision at once because the assessor 
could always then give evidence of his thought and intention, 
ami we should have his mental intention constituted as the act 
of assessing instead of the act of inscription on the roll directed 
to be done by see. 27.

It may be said that there is an ambiguity in the expression 
“mineral rights” but I do not think it is a latent one. if pro
perly an ambiguity at all, because it is apparent on the face 
that it is a general term and may, as I have said, mean either 
“all the mineral rights” or ‘‘the defendant’s mineral rights.” 
It is. if anything, a patent ambiguity and in such case extrinsic 
evidence is not admissible to explain it according to the well 
known rule. But aside from this. 1 incline to the view that the 
rules of evidence as to latent or patent ambiguities arc not ap
plicable to such a public document as an assessment roll in any 
ease.

I think, therefore, that it was and is for the Court to interpret 
the expression and I would interpret in the sense 1 have stated. 
•Supposing an assessor assessed a man's ‘‘household furniture” 
under a personal property tax provision and placed a value on 
it. Could it be said that it would he open to the ratepayer to 
defend a suit for his taxes by calling the assessor and getting 
him to testify that he included a piano under that term which, 
in fact, did not belong to the ratepayer but belonged to a 
boarder in whose possession it really was, and so escape all 
liability for the tax? In my opinion, it would not he so open 
but the ratepayer would be told that he should have appealed 
upon the value placed upon his ‘‘household furniture.” The 
area being correctly described, I think the case before us is 
exactly similar to the example I have suggested. It is merely 
begging this whole question to speak of what was “really as

This view of the point does not appeal to the other members 
of the Court and for this reason, and also because it seems con
trary to the view of an Ontario Divisional Court expressed in 
VdinuUun Oil Fields Co. v. Village of Oil Springs (1907), 13 
O.L.lt. 40.1, I do not feel great confidence in its correctness. 
But I have decided to put it forward for consideration. It may 
bo that it is all a matter of words after all and that the in 
elusion of non-assessable property in the property valued when 
making the valuation was itself an illegality which should de 
feat the action.
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I would also point out that in Pearce v. Cal (jar y (1910 . *j:{ 
D.L.R. 296, Walsh,expressed a very strong opinion in fax our 
of the view that where there is merely an action against tIn* 
person to recover the taxes as a debt and no remedy against 
the land has been applied or is involved, there is no need for \u 
great a degree of particularity in the description of the pro 
perty. If this view were to he adopted, there would he litiV. 
if anything, more to he said. Dut while l feel that li-mi 
weight must he attached to the opinion of that Judge and while 
the view, in itself, rather strongly appeals to me, I do not think 
it is necessary here to say whether it should he fully approxnI or 
not. The assessment for 1919 can, and for the reasons I Im 
given should, in my opinion, he considered as valid.

doing to the year 1921 we find that upon the roll, praeti illv 
the same entries are to he found. In that year, the form con
tains separate columns for “real property assessed” and ! r 
“personal property assessed." In the former, the parcels of 
land are described while opposite these and in the same line 
hut in the column for “personal property” the words “mineral 
rights” occur throughout, being written in full upon the lir 
line and obviously repeated by ditto marks in the succeeding 
lines. I think we should impute the same meaning to this nil 
as in the ease of that for 1919 and that nothing in the wa\ 
a real distinction is involved in the appearance of the heading 
“personal property assessed.”

Most of what I have said with regard to 1919 will, therefore, 
apply. But the curative clause sec. 96 b (added hv 1917 i Alta., 
ch. 49) is in this case inapplicable because the year had not 
elapsed when the action was begun and tried. Even without it 
however, I think the assessment was perfectly good. And we 
have, in this instance, letters from the defendants showing th;n 
it knew quite well or at least plainly considered that it w;i> 
being assessed merely for petroleum and gas rights. Their 
letters distinctly say so. As pointed out in C. & E. TomisHi* 
Ltd. v. \\ eta.sk nr in, ;>1 D.L.R. 252, there was no misleading of 
the ratepayer and no real injustice. And I may add that if 
the defendant knew so well what it was being assessed for in 
1921 it very probably knew quite as well in 1919, when tin- 
notices were the same.

With regard to 1920. however, I have, after much hésitai ion. 
reached another conclusion. In that year there is nothing what
ever upon the roll to indicate any special interest or estate in tin 
land as being the subject of assessment. The various sections 
and quarter sections are entered in the column for “property
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asse-sed” in exactly the same way as these same sections and 
quarter sections are found elsewhere upon the roll as being as
sessed to other ordinary ratepayers. I see no justification for 
putting one interpretation upon the language of the roll in one 
place after one name and another interpretation upon the same 
language in another place after another name. Here again I 
think we could not have resorted to the oral testimony of the 
assessor even if there had been any. But the assessor for 1920 
was not even called as a witness. We are, therefore, perforce 
restricted to the roll itself. Even the notices for that year were 
not produced.

It is true that the valuations are different and this might 
uivc a hint that there was some hidden difference in the property 
assessed. My view is that if a special interest such as is re
ferred to in see. 26, sub-sec. or an interest in mineral rights 
under a lease as referred to in the interpretation section added 
in 1917 is to be made the subject of assessment, there must lie 
at least some indication on the roll that this is being done, 
an indication which does appear on the rolls for 1919 and 1921.

My hesitation in the matter is due to the suggestion that in 
each case, viz., in the ease of the ordinary ratepayer and in the 
case of the defendant, the person assessed does own some in
terest in the land, and that it is only that interest, whatever it 
is. which is to be treated as assessed. But. for myself, I think 
the commonly understood practice ought to count for something 
,n our consideration of the matter. And there can be no doubt 
whatever that in the ordinary ease a simple entry of a farmer's 
quarter section after his name on the assessment roll is well 
understood to mean that he is assessed for the ordinary fee 
simple in the land less the usual reservations made by the 
frown. And if that is the meaning which is to be attributed 
to such an assessment in one ease, the same meaning ought to 
he attributed to it in another case. The result here will, there
fore. hi- that the defendant was on the face of the roll assessed 
for something which it «lid not own at all.

And yet even as against this there is the argument as to tin- 
existence of jurisdiction. In l.oiulon Mutual Ins. ('a. v. ('ita of 
Landon, 1 ô A.U. (Ont.) 029, the Ontario Court of Appeal used 
language which appears to say quite clearly that where the as
sessor has jurisdiction to assess then the only remedy is by 
appeal to the Court of Revision. But I observe that in that 
case there was no question but that the money in respect to 
which the assessment was made di«l belong to the person object- 
ing. Burton, J.A., said “Now it is not disputed that the In
surance Company were resident within the municipality, ami
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liad personal property. The ease is prima facie brought within 
the statute, the assessment is on its face good, and the juris
diction attaches.”

Cooley on Taxation, 3rd ed. vol. 2, p. 1470, says:—
‘‘It is not an excess of jurisdiction, however, if the officer er

roneously includes in his estimate property not belonging to 
the person assessed or not within the district, the party hin^elf 
being subject to the jurisdiction.”

It will be admitted, of course, that there could be no pro 
ceeding taken to condemn the property itself, if it had liven 
assessed to a person who did not own it. The real owner coiiM 
properly object. Rut this is a personal action for taxes due 
as a debt. Surely there here must be some sort of jurisdiei 
over the person on account of residence before the jurisdiction 
is such as to necessitate a resort to an appeal to the Court of 
Revision. I find nothing in the ordinance making any class of 
persons as such subject to the jurisdiction and taxable on ae 
count of residence. And I apprehend that the defendant is 
not resident in the plaintiff district in any case. 1 have, there
fore, very much doubt whether a municipality or school district 
has jurisdiction to impose a personal liability upon a non-re
sident by assessing him in respect of property within the district 
which he does not own.

Seel ion 27 O.C. 1915 (Alta.), eh. 105. says that ‘‘the assessor 
shall .... set down .... a list of all taxable property in the 
district with the names of the occupants and owners, if such 
can be procured &e.” 1 doubt very much whether for the pur
pose of laying a foundation for personal liability for tax •> 
the assessor has the power to insert the name of a person who i> 
not the owner of the property at all and so force him to appeal 
so as to get rid of the liability, particularly when the ordin.m 
does not appear to give any personal jurisdiction, at least < \ 1 

non-residents.
Furthermore, it appears, as I have said, that in 1920. these 

same properties were assessed to other persons, although for 
different amounts and moreover, that in many cases tie taxe- 
seem to have been paid.

For these reasons, I think the defendant is not personally 
liable for the taxes imposed in the year 1920.

I would, therefore, allow the appeal with costs with n-pet 
to 1919 and 1921 and direct judgment to be entered for th 
taxes for those years and for the penalties, hut would not distiir» 
the judgment as to 1920.

IIvndman, J.A.:—The right of the Province to emu-i legis
lation authorising the taxation of interests in land, the fee
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simple of which remains in the Crown, was fully, and I think 
finally dealt with affirmatively, in Smith v. Rur. Mun. of I V#. 
nul ion Hills (1914), 20 D.L.K. 114, 45 Can. S.C.K. 5(»3. and in 
Caljinry d Edmonton Emul Co. v. Att'if-dcn'l of Alberta 
l!»ll), 45 Can. S.C.K. 170.
That the power to assess interests of different kinds, as in this 

cas»* gas ami oil rights, was conferred by see. 2 of 1917 (Alta.) 
ch. 4.‘$, 1 have no doulit. That sect ion enacts:—

“The expression ‘land* means lands, messuages, tenements, 
ami hereditaments, corporeal and incorporeal of every nature 
and description, and every estate or interest therein, and 
whether such estate or interest is legal or equitable, together 
with all paths, passages, ways, water-courses. lil»erties, privi
leges, easements, mines, minerals, and quarries, appertaining 
thereto, and all trees and timber thereon and thereunder lying 
or being, and without in any way restricting the generality of 
this description, land shall also include for the purpose of this 
Ordinance the interest of an owner or lessee of mineral rights.”

If the plaintiff then had the power to assess the gas and petro
leum rights which admittedly the defendant company seized or 
possessed of, and in doing so. followed the requirements and 
formait ies prescribed by the School Assessment Ordinance, (O.C. 
1915 (Alta.) eh. 105) and amendments thereto, then it seems 
to me impossible for the defendant company to escape liability 
for the taxes imposed.

The question of the amount of the assessment cannot be con
sidered by this Court being a matter exclusively within the 
jurisdiction of the Court of Revision and an appeal therefrom 
to the District Court Judge as provided in the ordinances. 
(Town of Macleod v. Campbell ( 1918), 44 D.L.K. 210, 57 Can. 
S.C.K. 517.)

The liability of the owner to a personal action for validly 
imposed taxes is also settled in Smith v. Vermilion Hills, 20 
D.L.K. 114. Anglin, J., at p. 123 said:-

“I see no reason why the legislature may not authorise the 
recovery in its own Courts of a personal judgment against the 
owner, wherever resident, for arrears of taxes levied upon an 
interest in lands situate within the Province. The judgment 
will be enforceable only against property of the defendant 
within the Province. It can be enforced against his person only 
if he sould come within the provincial boundaries.”

Assuming then that the defendant company is seized of an in
terest in only one out of several kinds of minerals comprising 
the mineral rights, (and which is the fact here), not having ap
pealed from the assessment under the procedure laid down in

Alta.

Apt». Dlv.

CONHOll-

Svnooi. 
DiHTBirr 

Xu. IS

C ANAl»l AN
Wmtku 
NaTI KAI. 

(•AN, LhillT, 
Heat am» 

Pu WES CO.

Il> licJliian. J A



422 Dominion Law Reports. [69 D.L.R.

Alta.

App. L)iv. 

Baunwkll
CONHOLl-

DlNTUII'l

lié. II
Canauian 
Wkhterm 
NaI l RA1. 

Gas, Lkiiit, 
Heat an» 
Power Co.

Il.\ iiUiiian. J.A.

the ordinance, van it at this stage object to the pay nun i (,i 
the taxes inasmueh as lie lias diseovered lie was assessed, not 
only for that which lie owns, but also for coal which he <1<.« not 
own? I think under all the circumstances here it can.

It is I think admitted that any attempt to recover taxes h i 
a person not the owner of the property assessed would be un 
successful.

If the defence can show that it had been in fact assessnl ;i> 
owner of coal rights along with gas rights, no apport ion no 
being made as between them, it seems to me the question il i 
is, not merely one of “too high or too low.” but one whirl, 
goes directly to the jurisdiction of the taxing power \;/ 
ownership of the interest taxed.

The defendant might, 1 think, properly say: true I am th 
owner of the gas rights for which 1 am willing to pay tax< s Iju* 
if you assess my gas along with coal in which latter I have u 
interest under the general description of, “mineral rights" 
and do not differentiate between them so that 1 may know 
at how much you value the gas, and how much the coal. I 
must take exception to payment of anything at all on tit- 
ground that tin- assessment is illegal and invalid.

Ilad the assessor when making up his roll been careful t«- 
describe the property of the defendant company as “gas and 
petroleum rights” I do not think any question could now In- 
raised as to validity or amount.

That description however is not what appears, but mere!;, 
the expression “mineral rights.” This of course is vagi:.- 
and e especially in view of the well known fad
that many different kinds of minerals exist in and under Ian.l’
in this Province. In such circumstances of ambiguity it sierth 
to me the defendant should not be precluded from going behind 
the roll itself to prove that he was not in fact the owner of 
what was intended to be comprised in the interest noted therein. 
It is not a ease of objecting to the quantum of the assessment 
but that of excepting to the thing assessed for which or part of 
which the company is taxed.

In Toronto H. Co. v. Corp'n. of the City of Toronto, 1ÎHM 
A.(\ 809, Lord Davey, at p. 815 said:—

“It appears to their Lordships that the jurisdiction of tin 
Court of Revision and of the Courts exercising the statutory 
jurisdiction of appeal from the Court of Revision is confined to 
the question whether the assessment was too high or too low. 
and those Courts had no jurisdiction to determine the question 
whether the assessment commissioner had exceeded his powers

6154
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in assessing property which was not hy law assessahlc. In other 
words where the assessment was ab initio a nullity they had 
in* jurisdiction to confirm or give it validity.”

I would infer from this that all other questions are left open 
and may be set up by way of defence in an action of this nature.

The curative provisions of the statute, in my opinion, can be 
effective only in eases where the jurisdiction existed to assess 
the person legally liable.

With respect to the admissibility of evidence to show what 
was intended to be assessed after the roll is completed it seems 
to me the municipality can hardly complain if. owing to doubt 
and confusion caused by their own omission or carelessness to 
properly describe the real interest of the defendant, it should 
be competent for the defendant to prove to the Court that he 
was not the owner of the interests really assessed. On the 
contrary, it would seem just and equitable that if the defence 
can establish by satisfactory testimony that there was in fact 
included in the assessment, property not owned by the de
fendant. the latter should be allowed the opportunity to do so.

Suppose, for example, that on receipt of notice of assessment, 
the company appealed on the ground of excessive assessment. 
and, appearing before the Court of Revision, was there in
formed that it was not the “gas ami petroleum” rights, but. 
the coal rights, for which it was assessed,—surely it would be 
competent for them to say: If that is the ease we will not fur
ther press our appeal before you. but will resist payment of tin- 
taxes if sued for, and set up the defence of non-ownership in 
the coal which you say you mean by “mineral rights.”

If. in such circumstances, evidence could be given of what was 
intended to be included in the expression “mineral rights,” 
why should not evidence he admissible also in the case at Bar 
with the object of showing that at least a portion of the mineral 
rights for which the defendant was assessed was coal, in which 
they had no interest.

As I observed before, it is not a question of “too high or too 
low” but one affecting ownership of property and liability for 
assessment and going straight to the jurisdiction of the taxing 
authority.

Tin- learned trial Judge found as a fact that not only gas, but 
coal also was included in the assessment. That being so. for the 
foregoing reasons 1 would hold that the defendants are not 
liable for the taxes for the years 1919 and 1921 ; and with 
respect to the taxes for 1920 adopting in addition the reasons 
of my brother Stuart, I would hold they are not liable for that
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year also.
I would dismiss the appeal with costs.
Ci.abke, J.A.:—The action was brought to recover tli. m„ 

ot $8,417.;>0 for taxes claimed by the plaintiff from lin de- 
fendant for the years 1919, 1920 and 1921, together will the 
statutory penalties for non-payment.

The trial Judge allowed the claim for the taxes clainn i in 
respect of property assessed to the defendant other than mil < ml 
rights and there is no appeal in respect thereof. He disallows! 
the whole claim for taxes in respect of mineral rights ami Ins 
decision in that respect is the subject of the present appeal.

1 have read the written opinion of my brother Stuart ami 
agree with him that the interests acquired by the defendant 
under its leases from the Crown are mineral rights, liable to 
assessment and taxation by the plaintiff, and that such liability 
is not affected by the Corporation Taxation Act 1907 lAlta.i. 
eh. 19—but I am inclined to agree with the trial Judge tin; 
the plaintiff in this action is seeking to recover taxes in rej ect 
of mineral rights in respect of coal not owned by the defendant 
but by the Crown, which clearly are exempt from taxation.

I find no positive evidence that the coal rights are still in 
the Crown, but I infer that such is the fact as stated by th- 
trial Judge—and as I understand it, so treated by both parties. 
Imth at the trial and on the appeal. If, how-ever, I am wrong 
in this, I would allow the plaintiff to produce evidence of the 
facts as to ownership of the coal rights before this Court, be 
fore judgment is finally given, and if it should turn out that 
the coal rights are not still in the Crown. I would further con
sider the question of the liability of the defendant for taxes in 
respect of property assessed to the defendant but owned by 
other persons.

The assessment of the defendant in each of the J years in 
question covers 20 parcels of land aggregating 10,420 acres and 
extending north and south for 10 miles. The assessment in 
1919 and 1920 is at the uniform rate of $20 an acre, aggregating 
$208,400, and in 1921 at the uniform rate of $25, an aen. ag
gregating $260.500, and the taxes claimed for the J years, ex
clusive of penalties, amount to $6,356.20. In many instance*, 
the assessment of the defendant is greater than that ot' the 
owner of the surface rights.

At the time of the 1919 assessment, no gas or petroleum ha ! 
been discovered in the school district, but 2 wells, Nos. 1 and t. 
were being sunk, the former on n.w.Vi °f sect. 31-9-17. wl. and 
the latter on n.w.Vi sect. 6-10-17 w4., which would be v bin a
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mile of each other. The former became a x well. The
latter was a dry hole and was abandoned in June, 1920. The 
only other well, No. ti, located about a mile south east of No. 1, 
on s.w. \4 22*9-17 vv4., had been recently commenced at the time 
of the trial. In 1020 and 1921 there was an assessment of wells 
Nos. 1 and 3, but in 1921 the assessment against No. 3 was struck 
oil*. The taxes upon these wells were paid, and no question now 
arises in respect of them.

Mr. Johnson, the assessor for 1919 and 1921 and the present 
chairman of the School Hoard, gave evidence at the trial, and 
stated that there is coal underlying the lands in that part of the 
country and mines were being operated in the school district, 
ami also gave the follow ing evidence :

“The Court:—Then how did you arrive at this assessment. 
A. I enquired as to what the coal rights were being leased for 
in our district and based my assessment on that basis. (^. So 
that your assessment so far as this defendant company is con
cerned was based entirely upon the coal rights and the coal 
lands value they had in that district ! A. Yes—but l might say 
as I understand it, for instance the defendant company owning 
the gas and petroleum rights, if they did not own the coal rights 
also they would in any event exclude anybody leasing over them 
or under them. Q. That might be perfectly true? A. So that 
we figured that they really owned them. Q. You assessed them 
as if they owned the coal rights? A. Yes. Q. That is you as
sessed them for something which they did not own and knowing 
perfectly well that they did not own them ? A. Simply because 
somebody else could not use them under their lease, (j. You 
told me how you arrived at your assessment ? Tell me again 
the basis on which you determined their assessment under these 
leases ' A. Well we had no specific case of people owning gas 
that we could get at other than the mineral rights that was 
owned by companies that were operating in our district and 
which we figured on on assessing, (j. Well you were assessing 
coal rights weren’t you ? A. Yes—that is the only thing we 
had to go by. Q. And you assessed them as if they were 
the owners of the eoal under this assessment ? A. Yes. Q. 

And your assessment of this company was based on your belief 
that they did own the coal ? A. Yes—ami the gas and petrol
eum.”

It seems to me the only conclusion from this evidence is that 
coal which was a known quantity was the sulistantial part of 
the assessment. It is difficult on any other theory to account 
for so enormous an assessment.
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The duty of the assessor imposed by see. 30 of the NHkwI 
Assessment Ordinance was to estimate the defendant’s proportv 
at its actual cash value. This he has not done, in my opu mu. 
but rather, if it can be said he has estimated it at all, ii was 
not at its value but at the value of some other property not 
owned by the defendant.

My brother Stuart is of opinion that the roll is conclusive 
that the mineral rights set down thereon are the mineral riidits 
owned by the defendant and that, in the absence of an appeal 
to the Court of Revision, the defendant is without red rev.. It 
does not appear to me the law is so rigid.

Section 33 of the School Assessment Ordinance requins the 
assessor before handing over the roll to the secretary, to maki 
an affidavit which shall be inscribed upon the roll that the 
statements contained therein are correct to the best of his knowl
edge and belief, and provides that the roll when so verified shall 
be prima facie evidence of the statements therein contained. I 
can find no such affidavit in any of the redis for the years in 
question, and even if made, the roll appears to afford only 
prima facie evidence. If. therefore, the setting down in the roll 
of the name of the defendant and of the words “mineral 
rights,” as the property assessed might be construed />r//m/ 
facie as a statement that the mineral rights assessed are tliov 
not exempt from taxation, it seems to be implied that proof 
may be given apart from the roll to shew that in fact llm 
rights assessed are so exempt. The plaintiff gets no hene.; 
from see. 40, sub-sec. 3, as none of the rolls have been certified 
by the secretary, even if such a certificate would have any cur
ative effect in ease of exempted property, and see. 96 h contem
plates that, notwithstanding its sweeping provisions, the qui*, 
tion of exemption from taxation is still left open, which is in ac
cordance with the decision in Toronto It. Vo. v. Vorp n. <>\ I lu 
Vita of Toronto, |1904| A.(\ 809.

It is argued, however, that, in any event, the taxes for 1920 
should be allowed, as it is not shewn that the assessment for 
that year covered coal rights. The only evidence of assessment 
for that year is that of Johnson, who was shewn what purpor
ted to be an a- sessment roll for that year, ex. 2, and stated if 
was the 1920 ro1'. It. is not authenticated either by the affidavit 
of the assevur or the certificate of the secretary. The harden 
is on the plaintiff to prove, either by oral evidence or the pre- 
duct ion of a roll so authenticated as to be received in evidence, 
that the taxes claimed are properly payable by the defendant, 
and in this I think it has failed. It appears to me quite ap 
parent that tin* assessor of 1920 has not made any original
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assessment hut lias mainly copied the assessment roll of 1D1 !). 
Indeed, the first five pages of the mil are marked “Taken from 
I'll'* Roll.* It is true these words do not appear on the page 
containing the defendant s assessment, but the lands are des 
cribed in the same order, and the amounts set opposite are 
identical with those of 1919, and these amounts are so great 
as lead me to the conclusion that they do not represent the 
value of natural gas and petroleum rights alone, which are 
very speculative, and for all that appears other than No. 1. 
which is separately assessed, may have little actual value, hut 
are based upon the value of coal rights which were of known 
value as in the ease of the other years.

If I knew of any way whereby the Court could ascertain 
the value of the defendant’s mineral rights so as to fix the 
amount of taxes payable in respect thereof, I would follow it, 
but 1 know of no procedure whereby that can be done, and it 
follows that the whole assessment must fail.

Subject to the quest ion of further evidence as to the title 
to coal rights, I would affirm the judgment below and dismiss 
the appeal with costs.

Appeal <1isinissi #/.

CITY OF OTTAWA v. XAXTKL.
Ontario Supreme Court. Appellate Division. Meredith. C.J.C.P., Lalch- 

foid. Middleton and Lennox, .LI. November is, llt.il.
Tanks (5YrI— 220)—Mkmiier of Boakii of Railway Commissioners— 

Apartment in Ottawa—Home and family in Province of 
Ql'EHEC — RES! HENCE WITHIN MEAN I NO OF ASSESSMENT ACT. 
R.S.O. 1014, mi. 195—Exemption i noek 10 Enw. VII. cn. 121 
(Ont.)—Lenotii of time for exemption.

The Income of a member of the Board of Railway Commis
sioners who has an apartment in Ottawa where he resides when
ever his official duties require his attendance in the city, but having 
his dwelling house and home in the Province of Quebec, is assess
able under sec. 5 of the Assessment Act. It.S.O. 1914, eh. 195. If 
as an employee of the Government resident in the city he was 
exempt from the payment of such income tax, under 10 Edw. VII. 
eh. 121 (Ont.), that Act was only in force for 10 years from the 
beginning of 1910 to the end of 1919, and the income for 1920 is 
not exempt.

Appeal by defendant from a County Court judgment in an 
action brought by the Municipal Corporation of the City of 
Ottawa, against the Honourable Wilfred Bruno Nantel, to re
cover taxes amounting to the sum of $214.90, claimed to be due 
in and for the year 1920, on bis income as a member of the 
Board of Railway Commissioners for Canada. Affirmed.

The judgment appealed from is as follows: —

Ont.
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The defendant was appointed to the Hoard of Railway 
Commissioners in 1914. Prior to his appointment them he 
was a member of the Federal Cabinet. For many year* past, 
commencing at the time he became a Minister of the Crown .\vn 
to the present day, he has been occupying a suite of furn.died 
apartments at the Roxborough Apartments, in the city of ()ituwa. 
where he has been staying whenever his official duties required 
his attendance here. Occasionally his wife occupied the said 
apartments with him when she came to Ottawa on temp-a ary 
visits.

Before the defendant became a Minister and for a long time 
previous thereto, he had a dwelling house and a home at St. 
•Jerome, in the Province of Quebec, which he has never relin
quished but continues to occupy with his wife and family, at all 
times when his presence at the Capital is not needed. Since his 
appointment to the Commission, his wife has very seldom stayed 
with him at Ottawa, and he spends his week-ends, his vacations, 
and any time not devoted to official duties, with her at St. Jerome.

The law provides that a Railway Commissioner shall reside 
at Ottawa or within 5 miles therefrom. In 1918, the plaintiffs, 
alleging that the defendant was not within the class of persons 
exempted by a certain agreement, assessed him on his income as 
Railway Commissioner; but, upon an appeal to the Court of 
Revision, the assessment was vacated on the ground of non-
reaidence.

In 1919, he was likewise assessed on his income, and again 
the assessment was set aside by the Court of Revision, on the 
same ground as in the previous year, hut the ruling of the Court 
was reversed on appeal to the County Court Judge, Ilis Ihuiour 
Judge Gunn, who held that Mr. Nantel was a resident of Ottawa.

The head office of the Railway Commission is in St. tienne 
Ward, and the defendant is assessed there, though the Rot 
borough Apartments, where he resides, are situate in another 
part of the city, called the Central Ward. He is also nominally 
assessed in the latter ward for his furnished apartment, lull the 
taxes are paid by the landlord.”

The learned County Court Judge gave judgment for the 
plaintiffs for the recovery of *214.90 and eosts.

C. A Seguin, for appellant.
F. It. Proctor, for respondents.
Mkhedith, C.J.C.1*. This case has been argued Iw-'-re u«. 

and seems to have lieen looked upon, throughout, u- if th■ 
defendant could not he liable to taxation in Ontario in respivi
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of his income, if lie really resides in (juebee; but of course 1 hat 
is not so.

Vivier sec. 5 of the Assessment Act, R.S.O. 1914, ch. 195, “all 
income derived either within or out of Ontario by a person resi
dent therein, or received in Ontario by or on behalf of any per
son resident out of the same, shall be liable to taxation.

The income in question was received by the defendant in 
Ontario by himself, and so comes clearly within that enactment.

There is nothing in secs. 12 and 13 to save the defendant from 
such taxation ; and under them the defendant may, and probably 
must, he taxed at Ottawa, because his place of business is there. 
He is a member of a Hoard the offices of which are permanently 
there ; and there the income in question was received and no 
doubt placed to his credit in a bank at Ottawa.

So. assuming, as I do, that the defendant does not reside 
at Ottawa or elsewhere in Ontario, the income in question is 
liable to taxation under the provisions of the Assessment Act. No 
one has suggested that that legislation is ultra vires of the Prov
ince: see Ife Citjf of Windsor and McLeod (1921), (it D.L.R. 
:N7, 50 O.L.R. 305.

Then are the plaintiffs prohibited from imposing the tax in 
question by sec. 1 (2) of an Act respecting the City of Ottawa, 
10 Edw. VIT. ch. 121, which provides, among other things, that 
the Corporation of the City of Ottawa “shall not assess or levy 
or collect any tax from any person resident in the said city in 
the service or employ of the” Government of Canada “in respect 
of the income of such person derived from such occupation, for 
a period of 10 years from the said 9th day of December, 1909?’’

The defendant is admitted to be in such service ; but on his 
behalf has been urged, with much force, that he is not a person 
resident in Ottawa, that his only place of residence is in the 
Province of Quebec.

If so. he is not within the protection of this enactment : but : 
even if not so, the Act is not, in my opinion, applicable in any 
way to taxation for the year 1920. It was plainly intended to 
cover 10 years only, the years 1910 to 1919 inclusive. The pro
hibition is against income taxation for a period of 10 years from 
the 9th day of December, 1909: all such taxation is for a calen
dar year at a time; there could, therefore, be no relief from tax
ation for the broken part of the month of December, 1909 : it 
should begin and could begin its first year on the 1st day of 
January, 1910: and end on the 31st day of December of the 
10th of the 10 years—1919.

The Act does prohibit assessment as well as levy and collec-
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Meredith,
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tion; but that must mean assessment for the purpose of taxai inn 
in one of the prohibited 10 years; it cannot mean assessment for 
an 11th year.

Therefore each ground of this appeal fails, in my opinion, 
and consequently the appeal should, in my opinion, be dismissed.

Latchford, J.:—The facts as found by the learned trial 
Judge are not questioned on this appeal.

The appellant is a person in the service of the Government of 
Canada, and, if liable to be assessed upon his income for 19*20, j> 
liable for the amount claimed in this action.

The agreements and legislation under which the Hon. Mr. 
Nantei claims to be exempt from taxation on his income appear 
as schedules to eh. 121 of 10 Edw. VII. (Ont.), and in sec. 1 
of that Act. As amended by statutes not material to be consul- 
ered. the agreements are declared to be subsisting, valid, and 
binding, except in so far as they may be altered by a certain 
agreement authorised to be made, and “shall continue so to he 
for a period of 10 years from the 9th day of December. 190ÎI. 
but shall then lapse and become void and no longer have any 
force or effect” (sec. 1(1) ).

The agreement so authorised is to be upon the terms of an 
order in council of the 9th December, 1909, set forth as schedule 
C to the said Act. Certain annual payments are to be made by 
the Government to the city for a period of 10 years extending 
from the 1st July, 1909, to the 1st July, 1919.

Whether or not a formal agreement was executed does not* 
appear. Not improbably the statutory enactment, embodying as 
it did the order in council, was regarded by the city and the 
Government as sufficient.

Looking at the purpose of the agreement and statute, so far 
as they affect persons in the Dominion Civil Service, it is plain 
that they were intended to exempt such persons from taxation 
upon their income for a period of 10 years extending from the 
end of 1909 to the end of 1919. The words used to express this 
purpose seems to me not to have been very happily chosen, and 
have led to one of the contentions on which this appeal is Iwsed.

It is asserted that the city did assess the appellant prior to 
the 9th day of December, 1909, in violation of the final clause of 
sec. 1 (2), which provides that the Corporation of the City of 
Ottawa “shall not assess or levy or collect any tax from any per
son resident in the said city in the service or employ of the said 
Government” (the Government of Canada) “in respect of the 
income of such person derived from such occupation for a period
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«if 10 years from the said 0th day of December. 1000.”
The preparation of the assessment rolls for any year is made 

in the preceding year.
If “assess,” used as it is in the statute disjunctively with 

the words “levy” and “collect,” means the entry on the col
lector’s roll, the completion of the roll by its deposit with the 
city clerk, and its confirmation by the Court of Revision, all hap
pening prior to the 9th December, 1010, the appellant and other 
members of the Dominion Civil Service would he immune from 
taxation on income not for 10 but for 11 years. To give that 
meaning to the statute would be contrary to the express limita
tion of the agreement to a period of 10 years, and in manifest 
violation of the purpose the city and Government had in view 
in entering into the agreement. I therefore consider that 
“asse-s” as used means “impose a liability to be taxed’’—which 
was not done prior to the 9th day of December, 1909, but in 
February, 1920, when the by-law imposing the rate for that year 
was passed.

The other ground of the appeal is that the trial Judge erred 
in holding that Mr. Nantel was during 1920 a resident of the 
city of Ottawa.

With exceptions not, material to be considered here, all in
come derived either within or out of Ontario by any person resi
dent therein or received in Ontario by or on behalf of any per
son resident out of the same, is, by sec. 5 of the Assessment Act, 
liable to taxation.

The appellant has been found to be a “person resident” in 
Ottawa in this Province, within the meaning of see. 5, and there
fore has been held liable to pay a tax upon his income to the City 
of Ottawa.

The finding that he is such a resident is based upon decisions 
as to the meaning of the words “resident,” “residence,” and 
“resides,” upon the fact that since his appointment in 1914 to 
the Hoard of Railway Commissioners, as well as for some years 
previously when he was a member of the Dominion Government, 
Mr. Nantel occupied a suite in an apartment house in Ottawa, 
and the further fact that he is required by the Railway Act as 
such Commissioner to reside in the city of Ottawa or within 5 
miles of it.

Decisions as to “reside” and its derivatives arc not of much 
assistance. The cases shew that the words as used in a particular 
collocation or context have widely different meanings. The 
requirement of the Railway Act as to residence in (or near) 
Ottawa may well ne regarded as satisfied by such occupancy of

4:il
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siii'li apartments in tlie city as Mr. Nantcl maintains, and vet 
that occupancy may not constitute him a person resident in 
Ontario within the meaning of the Assessment Act, when the 
fact is that lie has his chief place of residence—his hearth and 
home, his lares and pénates— at St. Jerome in the Provin <• of 
Quebec. Had he a similar home in one municipality in Out irii. 
outside the city of Ottawa, he would, under sec. 12, he as>ossed 
for income in that municipality. Residence is, however, not the 
only basis of liability for the taxation of income—see. .> also
provides that 11 all income....... received in Ontario by...... am/
person resident out of the same shall be liable to taxation," 
subject to exceptions which do not apply here.

The appellant is paid at Ottawa. He there receives the in 
come for which the city did not assess him until 1920, ami the 
fact that he is or may be really resident out of Ontario is im
material.

I therefore think the appeal fails.

Mi urn. kton, J. : - Appeal by the defendant from the jud.......
of His Honour Judge Constantineau in an action to nvover 
taxes upon the income of Mr. Nantel as Railway Commissioner 
for the year 1920.

The Assessment Act, R.S.O. 1914, eh. 195, sec. 5, make> liable 
to assessment, inter alia, “all income derived either within or 
out of Ontario by any person resident therein, or received n 
Ontario by or on behalf of any person resident out of the snu'."

If Mr. Nantel is resident in Ontario, then his income i is 
able. If lie is not resident in Ontario, he is not liable mile the 
income is “received in Ontario.”

Section 12, dealing with the place within Ontario where the 
assessment is to be made, describes it as “the municipality in 
which he resides.” So that no municipality is author! rd tv 
impose an income assessment in the absence of residence.

One would expect that “residence” would in the Act a I wav* 
have the same meaning; but, when it is borne in mind 11.r *iv. 
5 contemplates the assessment of persons resident out of < ti;> in" 
in certain cases, it seems necessary to attribute some me.i n_- tn 
the expression “the municipality in which he resides,” found in 
this auxiliary clause, which will not defeat and render fi, tin* 
main provision of the statute.

The word “reside” is very flexible and has more than once 
been said to be incapable of exact definition. The dut,' f the 
Court in interpreting any statute where the word is found - to 
attribute to it such meaning as will best give effect to tl l«*gi> 
lative will.
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Some things have been made quite clear hy decided eases. 
Residence is quite distinct from domicile, and any in
statutes such as this to treat the words as equivalent must almost 
inevitably defeat the object of the statute. A foreigner may 
reside here many years with his wife and family, and yet retain 
his domicile of origin. The change of domicile depends upon 
du' will of the individual, and no Legislature ever intended the 
liability to bear the burden of taxation properly attributable to 
residence to depend on the volition of the person to be taxed. A 
man may have several residences, but it follows from the rule of 
construction that there is a presumption against an intention to 
impose a double burden of taxation upon any individual, and 
m. discriminate against him that a meaning must be sought 
which will avoid this consequence. This meaning is found, so 
far as sec. 5 is concerned, if the residence for V e purpose of that 
section is taken to be the chief home of the individual in question, 
his “settled abode,” the home of bis wife and children, the place 
of his lutes and penatet, as distinguished from the place where 
he cats and sleeps when absent from home on official business, or 
a “summer-home'’ only occupied for a season. These places are 
residences for many purposes, but not such residences as would 
render him liable for taxation in each place, if all should be in 
the Province.

It follows that Mr. Nantel is resident out of Ontario within 
scr. .V and so is liable for taxation only upon bis income received 
within Ontario.

Coining then to the question whether, under see. 12, Ottawa 
can be regarded as the municipality within which Mr. Nantel 
resides, so that it may assess him on the income he receives in 
Ontario as Railway Commissioner, it is clear that there is no 
such right unless “residence” has here some other meaning than 
that I have given it in see. 5. I think it has. In see. 5 the Leg 
Mature, speaking with reference to persons over which it has 

ion, divides them into persons resident in Ontario and 
persons not resident in Ontario, and I have concluded that when 
a mini lias more residences than one the chief residence governs. 
Vivier see. 12 the point to be determined is. what municipality 
in Ontario is to impose the tax ! I conclude that the meaning to 
In- attributed to the legislative answer to this question “that 
municipality of Ontario in which he resides” is “that munici
pality in which his chief residence in Ontario is.” This is the 
same answer as must be given in the ease of a resident of < hitario. 
One residing, in the sense I have indicated, in Toronto, but hav
ing a summer residence or temporary residence elsewhere in the

2X litl II.I..U.
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Province, must be timid at Toronto, his chief place of resilience 
within the Province.

I do not think this question is solved by the fact that Mr. 
Nantel has a residence in Ottawa, sufficient to answer the re
quirements of the Dominion Act regarding the residence of 
Railway Commissioners. Nor am I in any degree helped l>\ the 
fact that his residence might well qualify him as a voter. I pre
fer to interpret this Assessment Act by its own provisions. Far 
less assistance is obtained from cases based on other legislation 
in the United States and England. The true light must he 
fourni within the statute. All else only increases the dark new.

There remains the question as to the special Act. The argu
ment is that the legislation which purports to confirm the agree
ment by which, in consideration of certain payments by the Gov- 
eminent during 10 years, the salaries paid to civil servants 
should for the like period be exempt from income tax. has the 
effect of giving to the civil servants an exemption from taxa 
tion for at least 11 years. This is based upon the words used in 
the Act 10 Edw. VII. ch. 121, sec. 1 (2), which are that the 
Corporation of the City of Ottawa shall “not assess or levy or 
collect any tax” from civil servants “for a period of 10 years 
from the said 9th day of December, 1909.”

Ten years’ exemption has been granted. The 11th year is 
claimed, because, it is said, some part of that which the ratepayer 
calls “assessment” took place before the 9th December, lid!», 
though it culminated in the imposition of taxes for 1920. There 
are two answers. The action of the municipality which is for 
bidden is that contemplated by sec. 297 (1) of the Municipal 
Act, which requires the council of the municipality to "assess 
and levy” a sum sufficient to provide for the outgoings each year. 
This was not done within the prohibited period. The preparation 
of the assessment roll, though sometimes called “assessment." 
is not the assessment here contemplated.

Secondly, nothing that was in fact done before the 9th Decem
ber, 1919, could possibly be regarded as an assessment.

By no possible stretch of imagination could it be presumed 
to have been intended that 11 years’ exemption from taxation 
was contemplated.

The appeal should be dismissed with costs.
Lennox, J., agreed in the result.

Appeal dismissed with costt.
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DVNCAX v. HNIPKR.
Saskatchewan Court of King's licnch, Higdon-, J. Sept ember 27.
TBOVKK (511—31)—CONVKRKlON OF OOODN- I)AM AoKK—PLAINT IFF 1’AKTY 

TO FKAVUULENT TRANK ACTION.
A plaintiff cannot succeed in an action for damages for con

version of goods when in order to succeed he must rely on a 
fraudulent transaction to which he was a party.

Action for damages for conversion of a Ford car. Action 
dismissed.

/>. ttuchle», K.C., and ./. M . Thompson, for plaintiff.
A. McWilliams, for defendants.
IhoEiiOW, J. i—The s action is for damages for con

version of a Ford car. The defendant Cooper, on January 1. 
1920, when the registered owner of certain land and a building 
thereon, leased it to the plaintiff by the month at a rental of 
$2â a month. On February 20, 1020, Cooper transferred the 
land in question to the plaintiff, and at the same time plaintiff 
transferred the land back to Cooper. Plaintiff’s transfer wa 
registered January 20, 1021, and defendant ’s transfer was reg
istered March 0, 1922. Cooper's object in transferring to the 
plaintiff was because he was apprehensive that the city of Swift 
Current would sue him personally for taxes on this land. The 
transaction was entered into to prevent the city of Swift Cur
rent suing Cooper for the taxes for the time being. It was 
never intended that the plaintiff should be the owner of the 
land. Although he was tlie registered owner for a time, Cooper 
always had the transfer back from plaintiff.

After this transaction, the plaintiff continued to pay rent as 
before, and seizure of the ear was made for rent due for Jan
uary and February, 1922.

The plaintiff alleges that the transaction was a fraud against 
the city of Swift Current, and, therefore, the Court should 
not assist the defendant. Hut if it was a fraud, which I do not 
decide, the plaintiff was as much a party to the fraud as the 
defendant, and for the plaintiff to succeed, it must be J that 
the whole transaction was a fraud, including the transfer hack 
to Cooper. In other words, the plaintiff must rely on a fraud 
to which he was a party. No man can set up his own fraud as 
a cause of action, any more than as a defence. That being so, 
the plaintiff’s action must fail.

On the argument, there was some question about the bailiff's 
fees on the sale being excessive; but there is nothing in the state
ment of claim claiming that, and it is not made a cause of action. 
Plaintiff’s action is dismissed with costs. The defendant W. W. 
Cooper Co. will have judgment for $117.94. being the amount

Susk.

K.n.

9
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Alta. claimed in the counterelaim, less $20 rent of cottage which
A„l) l)lv paid after the action was begun, together with inten

viaimed and costs.
Judgment accord in;/11

KAKL v. tiRAXD TRVXK PAC IFIC It. Co.
Alberta Supreme Court, Appellate Division, tituart. Beck </ 

Clarke, JJ.A, October 2.1, 1*222.
Raii.wayh ( gIV—96)—Switching operation»—Failure to cum

WATCHMAN—OKUIU OF liOARII OK RAILWAY COMMISSION!!;
.11 It Y TO PERSON (ROSSI NU TRACK— NEGLIGENCE OK PERSON
ixu Right ro kki.y ox watchman—Liahility of comi-wi 

The failure of a railway company to provide u wutehm m . 
railway crossing, and to confine its switching oiieration o 
hours permitted by an order of the Hoard of Railway < -u; m 
Kiom-rs. is negligence which renders the company liable i 
juries to a person crossing the track caused by his being 
by an engine during such switching operations, althoug! 
person saw the engine approaching, and was negligent in nc 
mounting from his bicycle in time to make sure of avoidiu: 
accident.

in
u.k
in-h
dk
the

Appeal by defendant from the trial judgment (lî)22 h»;
D.L.R. 401. in an action claiming damages for personal m.;un<* 
caused by being struck by defendant’s train. Affirmed.

S. D. Maclean, K.( '.. and A. F. Ihtnean, for appellant 
/. It. Ilountt, K.(\, and It. K. McLaughlin, for rcsp.mdc 
Srt AKT. J.A.s—The reasons for judgment given by the lri.il 

Judge. Harvey, <\J. (1922), 66 D.L.R. 401, while in my op n 
ion quite sufficient, are also, in my opinion, not nearly a* stroll.' 
as they might have been against the defendant. There ran Is* tin 
doubt that a switching operation was going on. That Im- *• 
the defendant company had no right on the highwax at «II 
under the order of the Hoard of Railway Commissioner', fli.-x 
were law-breakers pure and simple. And yet they cast up ecu 
tribu tory negligence against the plaintiff. It the action lia.I 
been framed in trespass for assault and battery I am not suit 
that it would not have succeeded.

If the plaintiff had not admitted that he thought the h-.ti. 
was going to cross the track I think the company w. ul«l iiv 
had no right to use bis seeing of the train while still in the 
yard, even though it was moving north easterly, as a I > l-r 
attributing negligence to him. The whole quality of the -Ihi : 
ant’s art ion was changed the moment Vs train left it' ■"» 
property where it was acting legally, and passed upon the lii.-li 
wav where it had no right even to be, much less to move a'-rniih 
a lawful traveller on the highway.

The plaintiff, however, admitted that he assumed that the 
train was going to cross the highway. Yet even then t com
plete illegality of the defendant’s act ought in my op n to
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have some serious bearing upon the decision to be given as to 
ultimate negligence and the real cause of the accident. This 
was not a ease of a mere omission by some servant of the com
pany to fulfil some statutory regulation as to the method of 
operating a train at a crossing such as the omission to ring a 
bell or blow a whistle. Rather it was the ease of the defendant's 
train being sent upon the highway by the deliberate order, as 
it must have been, of some responsible official who had know
ingly directed an affirmâtive, but wholly illegal, ai t to lie done. 
In such circumstances I feel great reluctance in going very 
far with any doctrine of contributory negligence.

The rule requiring the presence of a watchman was apple* 
ahle only when the defendant was lawfully using the highway. 
Here again I feel reluctance in appearing to condone the illegal 
it y of the defendant's act by proceeding to discuss the whole 
problem on the assumption that it was acting lawfully except 
possibly with regard to the watchman.

In such circumstances I think if there is any doubt as to th
reat cause of the accident, that is. unless it is absolutely plain 
that the plaintiff's negligence was the <•*/#<v; causons the pwb 
leni should be resol veil against the defendant. Certainly wh**:i 
unlawfully sending a switching train over the highway the de 
fendant should at least have observed the precautions laid down 
by the Hoard as necessary even when such trains were to he 
permitted to cross. In my opinn-n they should have used great
er precautions.

I would dismiss the appeal with costs and the cross appeal 
without costs. 1 can see no good reason for interfering with the 
amount of damages awarded either in one direction or the 
other, hut I would allow the amendment to the notice of appeal 
asked for hv the defendant.

Bkc'k, 4.A. concurs with Clarke, 4.A.
Clarks, 4.A.:—Appeal by the defendant from judgment of 

Harvey, CJ., Gti D.L.R. 401. I would allow the amendment to 
the notice of appeal asked for by tin* defendant.

For the reasons given by the trial Judge with which 1 think 
tm serious fault can Is* found I would affirm the judgment ap
pealed front and dismiss the appeal with costs and the cross 
ap|»eal without costs.

Appeal tlixtnissfrf.

Vpon the application to settle the formal judgment Hit art. 
J.A.. delivered the judgment of the Court as follows.

Sti art, 4.A.Upon the application to settle the formal judg 
nient herein, counsel fo.* the plaintiff, respondent, asked that,

Alu.

tt. Vo. 

smart. ■ \.
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in view of the amendment which the appellant was allowed to 
make in its notice of appeal, the respondent be allowed to am.ml 
his notice of cross-appeal so as to make it contain, not only ;i 
notice of cross-appeal, but also a notice of an application to lie 
allowed to adduce new evidence, in the shape of a few addi
tional questions from the examination of discovery of the .!• 
fendant’s officer, which had not been put in at the trial ami 
which, so it was alleged, would tend to shew' that the operatimi 
of the train in question was a switching operation. I. .should 
be stated that counsel for the respondent did contend upon tin 
argument that if the appellant’s amendment was to be allow.-.! 
he should be allowed in the circumstances to read these addi
tional questions as bearing upon the exact point raised bv tin- 
proposed amendment to the notice of appeal, although ih<-v 
questions had not been formally introduced in evidence at tin- 
trial. We are of opinion that the granting of the appell.-m,' 
application made it proper to entertain the respondent’s motion 
to introduce this new evidence even though no formal not 
of such application had been given. In view, however, of the 
opinion we all held that there was already sufficient ex id. un
to shew that the operation was a switching operation, \\e .lid 
not think it necessary to deal with the respondent’s application 
to introduce the new evidence, but are all of the opinion that tin- 
application should la* treated as having been properly before 
us. We do not think that there should be any reference made- 
in the formal judgment to either application. Our reasons 1 i 
judgment, including this memorandum, will shew how we Heal
ed both applications. The appellant is, no doubt, at liberty 
to take out a separate order granting the amendment < f it* 
notice of appeal but we sec no real reason why this sli.nl.l be 
considered necessary.

FLPOHD v. ILFORD; Re NATIONAL TRVHT.
Saskatchewan Court of King's Bench, Bigelow, J. October i '

Tut nth (8IIC— 59)— Monky iukkvtkii to hk iikld in tium i-i n in- u-
PEAL—DKITHION in FAVOUR OK PLAINTIFF—AlTI.ll AI lux (X HU - 
1CITOB TRUSTER FOR IHIIKCITONS—KlM'IMI OK COURT Cum

claims Payment into Court i-l.munu iieuihion on o.mihtiv- 
CI.AIMS.

Where in un action the Saskatchewan Court of Aii»-d h.i 
given judgment in favour of the plaintiff and set asld.- " - i.i
transfers and vested the title In certain property In il- I- 1
tiff, and pending the judgment of the Supreme Court < 
on appeal from its decision has made an older that all ’I - i-h 
accruing should la- paid to a trust company in the nam- »!»"
solleltors for the partie», and the Supreme Court ol r aF
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firms the derision of the Saskatchewan Court, the proper course 
is for the solicitor for the plaintiff to apply to a Judge of the 
Court of King's Bench In Chamber» by originating summon» for a 
decision as to what Is to lie done with the money held In trust. 
Rules f>r*0 and 651 not being confined to the administration of 
estates alone but covering any trust. Where the solicitor asking 
fur directions claim» a lien on such money for solicitor'» fees 
and there Is evidence of an assignment of the moneys by the 
plaintiff, the Court, while tlndlng that the money belongs to the 
plaintiff under the judgment, will ordtr it paid into Court pending 
decision on the conflicting claims.

| See BIford v. BIford (1922». 69 D.L.R. 284. affirming (1921)61 
D.L.R. «0, 14 S L.lt 363.J

Am.iL'ATioN for directions us to the disposition of certuiti 
moneys held ill trust.

litt'Sill IIartMy fin person) for applicant.
John Fein»teint for himself as co-trustee and for the defend 

ant.
Ui.;i;ixiw, J.:— By a judgment of the Court of Appeal on 

August Ô, 1921, in the action above referred to, judgment was 
given for the plaintiff setting aside certain transfers and vesting 
title in the plaintiff (1921), til D.L.R. 4(1, 14 S L R. .'Kid. An 
apiieal against this judgment was taken to the Supreme Court 
of Canada (See 69 D.L.R. 284), the honourable Chief 
Justice of the Court of Appeal made an order providing in/ri
ff in “that all the rents accruing from the date of the judgment 
of this honourable Court until the disposition of tin- appeal 
hy the Supreme Court of Canada be paid in to the National 
Trust Cu. in trust in the name of Russell llartney and John 
Feinstein, to abide the decision of the Supreme Court of Can 
aila." Un June 27, 1922, the Supreme Court of Canada affirm
ed the judgment of the Court of Appeal and dismissed the up 
peal. Coder the order partly quoted ulsive, $1,624.21 has Iw-ti 
paid to the National Trust. Co. in trust in the names of Russell 
llartney and John Feinstein. Mr. liar i y, one of the trustees, 
now applies to me in Chambers by originating notice to decide 
what is to lie done with this money. Notice was served on Mr. 
Feinstein. the co-trustee, who appeared personally as trustee 
and for the defendant. Mr. Feinstein opposes the motion, con
tending that this money cannot In- dealt with until the Supreme 
Court of Canada or our Court of Appeal deals with this spec 
ifir question. I cannot agree with that contention. On August 
f*. 1921. the Court of Appeal set aside the transfers ((il D.L.R. 
40). The plaintiff was then entitled to the properties in ques 
tion ami the rentals therefrom. The defendant appealed to 
the Supreme Court of Canada, and had he been successful these 
rents would have gone to him. To prevent any injustice to the

Sank.

K.H.

Eikwi;
Id

X mux ai.
Tm ST.

Iliireliiw, J.
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defemlant, I suppose, those rents were <le|iositeil in tru-i i, 
await the decision of the Supreme Court of Canada. 1 cmol 
see any question but that the moneys in question belong |<. the 
plaintiff.

A more serious question seems to me to lie whether this t|„. 
proper procedure, or whether an application should he in., I. in 
the case itself to the Court of Appeal. 1 am of opinion that th.s 
application is a proper one. One of the trustees asks for ... : 
vice as to wlmt is to lx done with the money, llules V,n awl 
Û.-.1 do not, in my opinion, refer to the administration of esiatw 
alone, as contended by Mr. Feinstein, hut cover any trust. I 
would ileeide then that the money in question belongs to tin- 
plaintiff.

lint the matter is complicated by the fact that Mr. llailnrv 
claims a lien on the money for solicitor's fees ami disburse
ments. and is further complicated by the fact that in . . . . . of
Mr. Ilartney's affidavits he states, that he is informed In Met 
zina Hndenchatz. of the city of Saskatoon, llmt she has an «•- 
signaient of the said moneys from the said Mcreie A. Klfonl, 
hut she is willing to forego her rights under the said assign- 
ment should the Haiti moneys lie applied in paying the taxes on 
the property in question.

No order should lie made for payment to Mr. Ilarlm en 
account of his solicitor’s lien without a notice to the pla.uiilf, 
and there was no such notice. I have a note made at the argil 
ment that ‘Mr. llartney is willing that this money should I» 
paid direct to the plaintiff.’ llut Mr. llartney, as trust it*, tin- 
notice that Molzina Bodenohatz has an assignment of tin- no to v 
from the plaintiff. That is sufficient to prevent payment p, the 
plaintiff without further inquiry. The money should no» I» 
paid to Melzina Bodenchatz without proof of the assignment. 
With this notice, the trustees, in my opinion, would not he jnsti 
tied in paying the money to the plaintiff without notice to Mel 
zina Ilodenehatz to come in and prove her claim. I think th 
best solution is that the trustees pay this money into i mirt t« 
the credit of the cause, with a suggestion that Melzina Ibxlrn 
ehatz claims the money under an assignment and that Mr Hurl 
ney claims a solicitor’s lien on part of it. The defendant err 
la inly has no interest in the money. Consents can then !«■ oh 
tained as to payment out. or if this is not possible. Hi, tirer* 
sary notices can lie given and the conflicting claims decided.

The defendant will pay the costs of this application
Jinhjnuiil ari'ii h1/.
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RRX v. MM Kith K; Kx parte Mt'KPHY.
yew Brunswick Supreme Court. Appeal Division, Sir J D. Hazen, C.J., 

White and Grimmer, JJ. November IS, 1U2I.
Im am» Reyekve (|I—10»—Officers or Pkosfittionh i mu k Im.xmi 

Revenir Act, R.S.C. 1906, cii. 51, only iiy revente officers—
CKRTIOBARI —Qv AH1II NO HI M XI Alt Y CONVICTION WIIIUI INFORMANT 
NOT QUALIFIE» TO I'MOSKl I II l MlEK Al l IM AM» ReVENVF AcT. 

Only officers of Inland Revenue are <(»ni|»elvnt to institute pro
ceedings for the enforcement of the Inland Revenue Act lt.S.C. 
1906 eh. 61 and amendments. A summary conviction for illegal
ly possessing a still for manufacturing spirits will he quashed on 
certiorari If the informant was not an Inland Revenue Officer 
under federal law although he was both n provincial constable and 
an Inspector under the provincial Liquor Prohibition law.

[Inland Revenue Act R.S.C. 1906, eh. 51, secs. 12, 80, 91 and 138, 
considered.]

(\ />. Richards shews cause against an order nisi for certio
rari. to quash a summary conviction under the Inland Revenue 
Act.

7. /»'. Dickson in support of order.
The judgment of the Court was delivered by 
Grimmer, J.An order for certiorari returnable before this 

Court was made by Barry J. upon the following grounds:—
1. The Magistrate had no jurisdiction to try the sa id offence ; 

(a) As the information was not laid by an officer of the In
land Revenue Department ; and ( />) As such penalty or fir- 
feiture to which the accused was liable exceeded $000. ‘J. The 
said conviction discloses no offence in law. 0. The evidence 
discloses no offence in law.

At the hearing of the argument sub-sec. (b) of the first 
ground was abandoned.

The conviction, which was dated August 22, 1021, imposed a 
penalty upon the defendant Murphy for “that he did at the 
Parish of Kingselear, in the County of York on July 29, 1021 
have upon his premises a part or portion of a still or apparatus 
suitable for the manufacture of spirits without having a license 
so to do,” and adjudged him to pay a fine of $200, with $40.05 
for costs or to he imprisoned in the common jail for the term 
of twelve months.

The information was laid by one Fraser Saunders, a Provin
cial constable and inspector under the Intoxicating Liquors Act 
hut not an officer of the Department of Inland Revenue. At 
the hearing the magistrate’s jurisdiction was challenged because 
the informant was not an officer of the Inland Revenue Depart 
ment, and it was claimed it was plain that under sec. 12, 83 
ami Pts R.S.C., 1906, eh. 51, being an Act respecting the In
land Revenue, the provisions thereof could only be enforced by

N.B.

App. Dlv.
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Orlmmvr. J.

an o(liver of the Department. At the argument before Ins 
Court that being one of the grounds upon which the writ i' ued 
it was renewed with the further contention that the Act he.n» 
purely a revenue measure it could only he enforced by on i r> 
of the Department. This I think is the only substantial gi< m<| 
of appeal in the ease.

By referring to the Act respecting the Inland Revenue al
ready quoted it is found that by see. 9 thereof it is made t. 
apply to the whole of Canada, and by section 10 a department 
is created called the Department of Inland Revenue, which is 
to be presided over by the Minister of Inland Revenue, s.r 
lion 12 provides that the Governor in Council may from time 
to time appoint o(livers and other persons to carry out the Act 
and all other Acts relative to the matters and things placed 
under the control and management of the Department, and all 
Orders in Council or regulations made thereunder, and may 
assign the names of such officers and persons and grant them 
such salaries or pay as he may deem reasonable, etc. Section 
MS provides that all forfeitures and penalties under ti e Act. 
alter deducting the expenses in connection therewith shall, in 
less it is otherwise expressly provided, go to IIis Majesty for 
the public uses of Canada, and by sec. MU that all such sums 
paid or received for any penalty or forfeiture under the Act 
or any part thereof lielonging to IIis Majesty shall lie paid 
to the Minister of Finance and shall form part of the consoli
dated revenue of Canada. Sections 71 to 91 prescribe the p- w 
ers and duties of the officers of the Department, providing 
under see. 80 that inspectors of inland revenue and all prison# 
appointed under the Act or employed for the purpose*. . I ilie 
Act or upon any duty imposed by the Act shall lie known a> 
officers of inland revenue, ami sec. 91 provides that all Jus
tices of the Peace, mayors, bailiffs, constables and all prison# 
serving under His Majesty by commission, warrant or other 
wise, and all other persons whomsoever shall aid and as#i#t 
every officer of inland revenue in the due execution of any act 
or thing authorised, required or enjoined by the Act < i any 
other Act.

The words in these sections are direct and clear, and there 
can be no doubt that the Act is framed solely and exclusively 
for the protection and benefit of the revenue of Canada, and 
that special officers are named ami provided to enfm e thv 
provisions of the Act. 1 am therefore clearly of the opinion 
that in thv eases arising under the Act, officers of inland - - mi*



69 D.L.R.] Dominion Law Hlpokts. 441

and they only can enforce the provisions thereof. Neither do 
I think that regular words are required to exclude proceedings 
to enforce the Act being taken by persons other than officers 
of inland revenue.

The informant in this case was not an officer of the Inland 
Revenue Department nor was any pretence made on the part 
of the prosecution that he was such, or any evidence offered or 
given that he was authorised to take the proceedings. If it was 
intended that anyone might institute proceedings for viola
tion of the Act, then there would be no need of sees. 12 and 
91. The statutes provide a number of offences and how these 
are to lie punished, as well as the persons who shall enforce 
the penalties ami provisions of the Act. and no authority is 
conferred upon any other person or persons to act.

For these reasons I am of the opinion that the rule must be 
made absolute to quash the conviction.

Conviction quashed.

I.KAMItS (liOAK Co. v. IIIXIUIK.
Ontario Supreme 1'nurt, Middleton ./. December .11, 11*21.

Ji in.mini ( j IF—48) Motion fob Rim <52 (Ont.) Mahtf.r in 
ClIAMBKBK—Jl'KlHIUUTION.

A motion for judgment under Rule fi2 (Ontario Rules), may iu 
:n action In the Supreme Court properly he made before the 
Master In Chambers.

Mere anxiety on the part of the plaintiff and fear that delay 
may jeopardise his recovery Is not enough to entitle him to 
Judgment under Rule 62 (Ont. Rules). It not being shewn that the 
defendant is about to make any fraudulent disposition of his 
proiierty.

Ax appeal by tin- plaintiffs from an order of the Master in 
Chambers dismissing a motion for summary judgment under 
Rule 62e.

V. VhiMipst, for the plaintiffs.
/). IV. Marl,ham, for the defendants.
Mi dpi.i:ton, d.:—The Master in Chambers gave no reasons for 

judgment, but, 1 atn told, held that the motion was not properly 
made lie fore him; that it should have been made in Court; and. 
secondly, that the ease had not been brought within Rule (>2.

With reference to the tirst point, 1 am told that the Master 
preferred the annotation to this Rule in llolmested’s «Indien

*62 Where a writ Is specially Indorsed and some special reason 
for urgency is shewn the plaintiff may. at any time, by leave, serve 
noil.. ,,i motion for judgment. Such leave may lx- given #.< parte 
ami subject to such directions, os to the service of the notice of mo
tion and tiling and service of the affidavits and otherwise, as may seem 
just.

Ont.

SC.
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turc Act, p. 411, and the views expressed in an anonymous r- 
tide in (1920), 56 C.L.J. 101 to my judgment in Oliver v. 
Frankford Canning Co. and Presqu’lsle Canning Co. (1920,1. 17 
O.L.R. 43.

It may be that what was there said was dictum only. 1 
thought it was more—but, without repeating, I now adopt ii 
and determine that the Master was in this respect wrong ml 
that he had jurisdiction.

The author of the anonymous article adds nothing save m 
point out that, in his view, when Hide 207 (8) refers to Huh-s 
57-62, the intention is that Rule 62 shall be excluded. This is 
evidently written in complete ignorance of sec. 28 (m) of the 
Interpretation Act, which provides that when reference is made 
to two or more sections of a statute by number both shall Ik- 
deemed to be included.

On the merits I think the Master reached the proper con
clusion.

t’nder the Rule from which Rule 62 was derived, two de ir
ions of the Court of Appeal determine its scope and opérai * i. 
I refer to Leslie v. Poulton (1893), 15 P.R. (Ont.) 332, and 
Molsom Hank v. Cooper (1894), 16 P.R. (Ont.) 195. Roth 
determine that the plaintiff must shew not only such a case as 1 
entitle him to succeed upon a motion for judgment under the 
Rule corresponding with Rule 57, but must also shew some 
special ground calling for the application of the Rule in quo 
tion. In the earlier case mere anxiety on the part of the plain
tiff and fear that delay might jeopardise his recovery wa 
was held, not enough, it not being shewn that the defendant 
was about to make any fraudulent disposition of her property. 
In the later case the natural desire of the plaintiff to obtain a 
judgment in time to enable it to rank in a distribution of the 
debtor’s assets under the Creditors’ Relief Act was not regard I 
as sufficient.

In these cases there are expressions going to shew that the 
Rule had no application to actions between a creditor ami h 
debtor, but was confined to equitable causes, as the Rule had 
it.; origin in an old Chancery “General Order.” All doubt i> 
now removed, as Rule 62 is expressly made applicable In all 
cases in which the writ of summons is specially endorsed.

The present Rule contains a provision, not found in the f<>r- 
mer Rule, that an application under it can only be made when 
“some special reason for urgency is shewn.” I do not re.nl 
this as an adoption of the interpretation placed upon tin1 nil 
Rule, but rather as an indication that the Rule should lx- avail-
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able whenever some special reason for urgency is shewn, the 
existence and sufficiency of the urgency being a question of fact 
in each case. 1 adhere to the view taken in the ease of Oliver 
v. F rank ford Canning Co. and Prhqu’hle Canning Co., that 
in general the urgency must arise from some conduct of the 
defendant. Here all that is shewn is that the defendants’ goods 
wi re damaged by fire and they are holding a fire sale. No dis
position of assets so as to defraud creditors is alleged, and it 
must he kept in mind that creditors now have the Bankruptcy 
Act to aid in dealing with insolvent debtors.

The motion must be dismissed, but the costs here and below 
may well be to the defendant in the cause.

Motion (lismissed.

FARQVHAKHOX v. CANADIAN PACIFIC H. Co.

British Columbia Court of Anneal, Martin, Galliher, McPhillips and 
Eberts. JJ.A. October .1, 1932.

Parties ($IB—56)— Proper person to bring action—Necessity or
ADDING PARTY DKVEI.OP1NU AT TRIAL—APPLICATION—DELAY—RE
OPENING j u i hi m ent—Term s.

When under the circumstances the plaintiff was the only proper 
person to bring an action, but on account of the peculiar terms 
of an assignment of which no notice was given, which fact did 
nut become known until the close of the plaintiff’s case at the 
trial the discretion of the trial Judge in adding the necessary 
party and in reopening the trial, with the accompanying oppor 
tunity for discovery will not be interfered with, but where he 
his applied a wrong principle in fixing the costs, by treating the 
plaintiff as if he had been originally responsible for the non
joinder, this part of his judgment will be modified, the plaintiff 
being only liable for the costs of and occasioned by the applica
tion to add the necessary party and by the delay in applying for 
the amendment from the time when it should have been made 
and when it was actually made after judgment reserved.

Appeal by plaintiff from the judgment of Murphy, J. On 
October 13, 1922, plaintiff filed the following memorandum:—

The plaintiff, appellant, hereby elects to accept the terms up
on which the Court (by reasons for judgment dated October 3. 
1922) held he might join the Canadian Bank of Commerce as a 
co-plaintiff.

A. I. Fisher, for appellant.
./, E. McMullen, for respondent.
The judgment of the Court was delivered by
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Martin, J.A. After a careful consideration of the unfor
tunate situation into which these proceedings have fallen, xv 
have come to the conclusion that the plaintiff-appellant’s sub
mission that the terms of the amendment imposed upon him 
when he applied (on June 7, 1921) after the hearing, but while 
judgment was still reserved, to add the Canadian Bank of 
Commerce as a plaintiff, are of such severity as to costs that 
they cannot on the facts herein, be supported by authority. 
It appears that the primary and all-important distinction in 
the facts between the cases relied upon by the defendant and 
those before the learned Judge was not drawn to his attention, 
which distinction is, that in all those cases there had been at 
the time of the beginning of the action a failure to join a ne
cessary party, whereas in the case at bar, under the peculiar 
terms of the assignment, and no notice thereof having been 
given, the plaintiff was the proper and only party to begin the 
action and remained in that position when the trial was in pro
gress and up to the morning of the second day thereof, vi:., on 
May 27, 1921, when at the close of the plaintiff’s ease the de
fendant at last produced and filed the notice to it from the 
bank (giving notice of the assignment and demanding payment) 
and tardily made the formal and successful application to amend 
its defence which it should have made the previous day. It 
thus appears that, with all due respect, a wrong principle lias 
been applied in treating the plaintiff as though he had been 
responsible originally for the non joinder and in that jnistak-n 
view requiring him to pay in any event the defendant ’s <o>ts 
of the action down to the joining of the bank, which onerous 
terms could, upon the authorities, be only imposed (even if the 
Judge chose to go to that length in his discretion) where the 
plaintiff had been responsible for the non-joinder—vide, c.q., 
Ait'y-Gen’l v. Pontypridd Water-Works Co., [1908] 1 <’h. 38S 
at p. 400, 24 Times L.R. 19(5 and White v. London General Om
nibus Co (1914), 58 So. Jo. 339; but we note that milder terms 
were imposed in similar circumstances in Boualen’s Patent* 
Syndicate Ltd., v. Herbert Smith d? Co., [1904] 2 Ch. b(>, 21 
R.P.C. 438.

In other respects, we think the term as to the re-opening of 
the trial, with the accompanying opportunity for discovery, is 
not in conflict with any principle, and as there were materials 
before the Judge for the exercise of that discretion, it should 
not be interfered with. But, as to the costs, we are of opinion 
that the proper terms for the Judge to have imposed on the 
facts before him would have been to require the iff to0
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pay all costs of and occasioned by his amendment to add the 
hank and by his delay in applying for that amendment till 
after judgment had been reserved, t.e., for the period between 
ami including May 27 and June 17, because that application 
should have been made immediately upon the granting of the 
defendant’s application to amend its defence on May 27 so as 
to avoid the expense of continuing proceedings which would 
become useless or abortive if the amendment were made later.

The strict legal position of the plaintiff, therefore, is that he 
was called upon to make his election to amend upon terms which 
were inappropriate to his case and hence he was justified in re
fusing them, and it follows that he is entitled now, as he was en
titled then, to the opportunity to make his election upon those 
proper terms which should have been ottered to him, as we have 
indicated them. Therefore, the order that ought to be made at this 
state of the matter is that the plaintiff may elect within 2 weeks 
to accept or refuse the said terms. If he elects to accept them, 
the trial will be re-opened and such consequential proceedings 
had and taken by way of discovery or the introduction of fresh 
evidence or otherwise as may be necessary in the usual way. 
In such case, the appeal will be allowed and the judgment 
vacated because that judgment based on the imposition of wrong 
terms (which the defendant has persisted in supporting) can
not stand as a barrier in the plaintiff’s path to justice, and 
since he was forced to appeal to us to assert his right to election 
upon appropriate terms, and has been successful in setting aside 
the judgment which stands in his way, the costs will follow the 
event.

But, if the plaintiff elects to refuse the said terms, then it 
will be necessary to pass upon the issues as the record now 
stands, which matters we reserve for further consideration till 
after the plaintiff makes his election known to us in Court or 
through the Registrar, within said specified time.

B. C.

C. A.

Fauuuiiar-

R All. WAT
Co.

Martin, I.A.

Judgment accordingly.
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Su.sk. CLARK v. MOOERS AND MOOSE JAW COLD STORAGE Co.
r . Saskatchewan Court of Appeal, Haultain, C.J.S., Lament, Turgeon ami 

McKay, JJ.A. October 23, 1922.
Companies (8VO—2M)—Promoter—Interests accvvireii prior to i .-i.m

ISO COMPANY—AhsIi.NMKNT OK INTERESTS IN CONSIDERATION (if 
1HSVK OK 8IIARK8—NOTICE TO HIIA RE 11 OLDER*—ABSENCE Ol li 1 
OH CONCEALMENT—AGREEMENT WITHIN POWER OK COMPANY- 
Powers ok minority shareholders to cancel Ibbie ok siovk.

Whether a promoter of a company has acquired assets as a trus
tee of the company which Is formed subsequently to the acquiring 
of such Interests is a question of fai t, and where the prosper1 tc 
filed substantially shews the agreement between the promotor awl 
the company, and the number of shares the promoter is to re< i v 
for the assignment of the interests he had acquired, the share
holders having notice of the agreement and there having bean 
no fraud or com calment, the promoter will not be deemed in is- 
the agent or trustee of the company as to the shares alloth ! tu 
him in accordance with the terms of the agreement and the a. r 
ment being within the powers of the company, a mi nor it > of 
shareholders, cannot have the issue of stock cancelled or compel 
the promoter to pay for such stock, but he may be made tn 
count for travelling expenses, entertainments and donations paid 
out to him or by him out of the funds of the company with mt 
any authority, such accounting should be from the date of tin 
incorporation of the company, and need not be limited to a period 
of six years before action is brought.

[Clark v. Moons (1921), 60 D.L.R. 542, affirmed.]

Appeal by plaintiff from the trial judgment (1921 ). tiU 
D.L.U. 542, in an action by a shareholder on behalf of 1. him if 
and other shareholders to have all the stock issued to a pro 
moter of the company cancelled and to make him account for 
moneys paid, to him by the company as salary and expense*. 
Affirmed by an equally divided Court.

./. S. Rankin, and E. M. Thomson, for appellant.
IV. F. Dunn, for respondents.
Haultain, C.J.S. I agree with the conclusions arrived at 

by my brother Lament and with his reasons therefor.
That part of tlie judgment on the trial ordering a reference as 

to the amounts paid out to Mooers for travelling expenses, en
tertainment, etc., was not appealed against, and to that ex
tent the judgment should be sustained, with the variation di
rected by my brother Turgeon with which I agree.

L amont, J.A. The plaintiff brings this action on behalf of 
the minority shareholders of the defendant company, and .-eks 
to set aside the grant to the defendant, II. F. Mooers. of G30 
shares of the company’s stock having a par value id* $(>‘1.000. 
and to have the certificates thereof cancelled. The grounds 
upon which cancellation is sought are: (1) That the defendant 
II. F. Mooers was a trustee for the company in obtaining the 
contracts which he transferred as a consideration for such
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sli ck; (2) That, if not a trustee, he was a promoter of the com
pany, and stood in a fiduciary relation to the other shareholders 
and made a profit of the said shares without disclosing the fact 
that he intended to ask or that the provisional directors, who 
were his nominees would agree to pay such a price; (3) That 
tin -ssue of said stock was invalid for want of a quorum of 
directors and for want of certain other formaities.

The plaintiffs also seek the cancellation of an issue of <>7 
shares of the company’s preferred stock to the defendant, H. F. 
Mooers. as being issued by him to himself without any authority 
from the directors or the company. They also seek to have him 
account for the monies of the company of which he. as managing 
director, has from time to time taken and used.

The defendant IL F. Mooers denies that he was a trustee for 
the company, and alleges full and complete disclosure of all 
facts in relation to his promotion and organization of the com
pany and the transfer thereto of the two contracts in question, 
and pleads ratification by the shareholders, and also that the 
action is barred by delay and acquiesenee on the part of the 
plaintiffs.

Relief is sought against the defendants Edwin Mooers an 1 
Mary Mooers, respectively—brother and wife of the defendant 
II. F. Mooers, only on the ground that they are now each the 
registered owner of a number of the shares issued to II. F. 
Mooers, and that they gave no consideration for said shares.

In brief outline, the facts are as follows. In the summer of 
1911. the defendant II. F. Mooers was engaged as contractor in 
the erection of a cold storage plant in Calgary. While there he 
appears to have conceived the idea of constructing a similar 
plant on his own account in the City of Moose Jaw, and dis
cussed with one N. M. Jackson the question of forming a com
pany for that purpose. In November, 1911, Mooers made a 
trip to Moose Jaw and interviewed the city council in reference 
to the probability of being able to get from the city certain lots 
at less than their real selling value, on condition of erecting 
thereon a cold storage plant. Ilis project having been viewed 
with favour, he returned to Calgary, and from there made ap
plication to the Dominion Government for the subsidy provided 
in the Cold Storage Act. On January 2G. he obtained from the 
Minister of Agriculture, acting for the Crown in right of the 
Dominion, a contract, by which the Government agreed to give 
him 30'd of the cost of the plant, not exceeding $27,000, by 
way of subsidy to assist in the construction of a public cold 
storage warehouse in the City of Moose Jaw. This assistance 
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was conditioned on the warehouse being completed by January 
1. 1913, with full equipment. Under the Act, assistance cun i>.> 
given for the construction of only one plant in each city. The 
contract was good for 1 year, so that if any person obtain*' ! a 
contract from the Government, no one else could do so ini’il 
after the expiration of that year. The obtaining of the von 
tract was, therefore, something to be desired. In February. 
Mooers received from the Moose Jaw city clerk for his 
naturc an agreement of sale of lots .‘11, 32 and 33, in block 127. 
Moose Jaw. It does not appear on what date Mooers or the 
city executed it, but, as the aftidavit of execution by Miniers 
was sworn to be March 19, 1912, the agreement was executed by 
him prior to that date. On February 8, 1912, the memorandum 
of agreement of the Moose Jaw Void Storage Co. Ltd. was 
signed. The incorporators were II. F. Mooers, Kingston. On- 
tarion, A. J. Maclean, Jr., of the same place, (Mooers’ brother- 
in-law), and N. M. Jackson, of Calgary. Jackson’s name ap
pears to have been signed by 11. F. Mooers under power of at
torney. Letters of incorporation were issued February 19. 1912. 
The capital stock was $150,000, divided into 1,500 shares of 
$100. each; 750 were preference shares, and the other 750 or
dinary shares. The three incorporators subscribed for 1 share 
each; which Mooers says they all paid. A perusal of the evi
dence leads irresistibly to the conclusion that Jackson and Mac- 
lean were merely the nominees of Mooers, and were there in 
register his will. Having a contract with the Government for 
the subsidy and a contract with the city for three lots, ami hav
ing his company duly incorporated, Mooers, about April 5. 1912. 
returned to Moose Jaw, ami then commenced the transactions 
which led to this litigation. Mooers himself had no money 
wherewith to construct the cold storage building. There were 
$(i,000 or $8,000 owing to him from various persons, some of 
this of doubtful value, and he owed $6,000. It was, therefore, 
necessary to get subscribers to take sufficient stock in the com
pany to erect the warehouse. According to his estimate, plant 
and land would cost about $90,000. He figured that, if lie 
could get $30,000 subscribed in Moose Jaw, that amount, to
gether with the subsidy and a mortgage of about $30,000 or 
$33,000 which he believed he could obtain on the building, when 
erected, wotdd be sufficient. He proceeded to canvass for sub- 
seriptions. Two men, W. E. Alexander and V. C. Blackburn, 
made application for 25 shares each, or $5,000 stock in all. He 
then got 26 of the business men in Moose Jaw to execute 
an agreement whereby they pledged their credit to the extent of 
$1,000 each, and authorised the company to use the document
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in any bank on consideration of the company placing in the Sask.
hands of trustees preference stock equal to the amount of the (, ^
credit pledged, which stock, to the extent of $1,000 each, was 
to belong to each shareholder as soon as he had paid his $1,000 Ci.ahk

in full. One of these men never paid anything, so only 25 were Miiokbh
really subscribers. Just when this document was executed is and 
not definitely shown, but it was before May 17th. Having in MuORi Jaw 
rhis manner got his $:t0.000, Mooers called several meetings of stok\i.,|!' e ». 
the directors. The three incorporators were provisional dir
ectors. The first meeting appears to have been on April 25. ,*mun, J A
.luckson was then in Calgary and Maclean in Kingston. Think
ing the directors could act by proxy, and having, he says, pro
xies from Jackson and Maclean, Mooers held a meeting. He 
was the only one present, but nevertheless lie proceeded to elect 
permanent directors, and elected himself, Jackson and Mac- 
lean. lie had himself appointed president, and Jackson sec
retary. On May 9, he held another directors’ meeting, although 
In- was again the only one present. On that occasion, he went 
through the formality of passing a resolution “that it was ex
pedient and in the interest of the company that H. F. Mooers 
assign and transfer to the company all his interest under the 
agreement with the Government in respect of the subsidy and 
his agreement with the city in respect of the lots.’’ The next 
meeting was May 17. By this time, he says he had been in
formed that one director could not hold a meeting, and on 
the advice of his solicitor he asked Jackson to come down, which 
Jackson did. The two of them held a meeting. Mooers had 
Maclean’s proxy. The minutes of the meeting, which Mooers 
admits were written in the minute book in 1913 from notes 
taken, recite that “the assignment of the contracts held by H. F.
Mooers to the company was presented and consideredThe 
minutes then shew that the following resolutions were passed -

“Moved by X. M. Jackson, seconded by A. Maclean, Jr., that 
the assignment be approved and accepted and executed and the 
seal of the company be attached............. Carried.

Moved by N. M. Jackson, seconded by A. Maclean, Jr., that 
270 shares of the preference stock and 360 shares of the com
mon stock of the company be allotted and transferred to II. F.
Mooers and that the secretary be instructed to register him as 
the holder of such shares both fully paid up and non-assessable.

Carried.
Moved by N. M. Jackson, seconded by A. Maclean, Jr., that 

the construction of the company’s warehouse be done under the 
supervision of Mr. II. F. Mooers. who shall be paid a sum of
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ten per cent, over and above the cost of all labor and mail : 11.
Carried.
The shares referre<l to were issued to Mooers ami regi>i - I 

in his name, and he was, thereby, put in actual control of t}. 
company, for a person holding one ordinary share had, by i 
articles of association, the same voting power as one hold in a 
preference share. The plant was completed in tin* fall, tin- 
subsidy obtained, the lots paid for and title received, an 1 ,■ 
mortgage of $30,000 was placed upon the property. Mo ev* 
took charge, and allowed himself a salary of $3,000 per an; 
this was. subsequently, raised to $3,600, and finally to $6,000. 
No dividends, whatever have been paid, although the 
earnings have, in certain years, amounted to over $25,000.

The first question necessary to consider is: Did the share
holder* on whose behalf this action is brought know at the tiiii<- 
they applied for shares that the defendant. 11. F. Mooers, was to 
get $63,000 in shares for his interest in the two contracts.' If 
they did, and agreed to it, they cannot recover.

At the trial, three shareholders, H. L. Drown, J. T. Casht i >. 
and 1). D. McCurdy, gave evidence on behalf of the plaint 
Drown testified that, up to the time he had a certain conversi-
tion with Mooers in 1920, he did not know that Mooers had I....
or was to be allotted 270 shares of preference stock and tiilO 
shares of common stock in exchange for the assignment of li ' 
contracts, ('ashman says that he did not learn of it un»;l ! 
years ago; while McCurdy says he learned of it only a i w 
months before action was brought. These witnesses al! r 
that Mooers in soliciting subscriptions, pointed out that th- com
pany was getting $27,000 from the Government, and was a!>o 
getting some very valuable lots for a very small sum. They 
knew the lots were cheap, and with those advantages they say 
they thought that the company would be a success. On Un- 
other hand, Movers says that he explained to the Don id of 
Trade his scheme, and that the Hoard appointed a committee 
to investigate it; that the committee did investigate the incor
poration of the company, articles of association, the contraeü 
he had obtained, and prospectus, and the amount of stock i<» In- 
issued by the company in return for his contracts, and that th<- 
Hoard of Trade approved of the proposition and members 
thereof accompanied him when he went soliciting subscripth»k 
He further says that the prospectus contained a statement that 
he was to get $63,000 in stock for his contracts, and that ill 
prospectus was circulated. The plaintiffs’ witnesses say that it 
the prospectus was circulated, they never saw one. Clark, the 
plaintiff, admitted in his examination for discovery (lie I I net
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give evidence at the trial) that on one occasion a prospectus had Susk. 
been shown to him, but that it was after he had subscribed for ^7^"
stuck. Of the contents of the prospectus he had. absolutely, no -----
recollection. Ci.auk

If Mooers made known to the Board of Trade, or to the in
dividual shareholders when accompanied by members of the 
Board, that he was to get in stock for his contracts,
it would have been an easy matter to have called some of these 
members to corroborate his story. Not one of them, however, 
was called. A prospectus has been filed with the memorandum 
of association, but Mooers admits that it hud never I wen used. 
That prospectus contained the following:

“By agreement in writing, dated February h. 1 î»l 1Î. the com
pany have secured from il. F. Mooers all his right title and in
terest in and to the subsidy and contract granted by the Do 
minion Government, bearing date of .January 26. 1912. for cold 
storage purposes at the city of Moose .law. Saskatchewan: in 
consideration of the issue to him by the company of 270 shares 
of the 8% cumulative preference stock of the company and of 
270 shares of the ordinary stock of tin- company, both fully 
paid up and non-asscssable.

The said agreement may he inspected at the offices of the 
company’s solicitors during business hours.”

That statement was not true. There was no such agreement. 
On February 8, 1912, there was no company in existence, and 
no one who could enter into an agreement on its behalf. Fur
ther. there is not a suggestion that any agreement had been 
entered into between Mooers and a trustee for the intended 
company. No agreement was produced, and the existence of 
an agreement, in my opinion, is inconsistent with the resolution 
passed by Mooers in the solitude of his office on May 9, to the 
effect that it was expedient and in the interest of the company 
that he assigned his contracts. The fair conclusion, in my 
opinion, is, that there was no agreement between Mooers and the 
company for a transfer of the contracts standing in his name 
until May 17, after the stock had been all subscribed. Then, 
was there a second prospectus issued and circulated setting out 
that Mooers was to get $63,000 in stock ? He says there was. 
Apart from the admission of the plaintiff ('lark above referred 
to. no one but Mooers appears to have seen one until recent 
years. As to whether one was used in soliciting subscriptions, 
we have the evidence of Mooers himself, given in his examination 
for discovery in an action between Clark and himself in 1911. 
when all matters would be reasonably fresh in his mind. Ke-
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ferring to the time when he was soliciting subscriptions for 
stock in the company, he gave the following testimony : —

“Q. Well, had you a prospectus at that time? A. Then was 
one printed hut not used to my knowledge. Q. Did the company 
have a prospectus printed about that time? A. There was * in 
printed, as I stated before, but it had not been used. (j. You 
did not shew that to (’lark, did you? A. I could not say whether 
I did or not.”

There is not a word here about a second prospectus beinir in 
existence or circulation, as he now claims. Had such been the 
case, I think he would have remembered it in 1914. No such 
prospectus was filed and see. 84 (2) provides that no prospectus 
shall be issued until a copy thereof has been filed for regis
tration. I have dealt with this point at length, because the 
trial Judge was of opinion that the Moose Jaw subscribers had 
notice of an agreement by which Mooers was to get $69.00(1 
stock; some actual notice, and the rest by the til inn 
of the prospectus. I find myself unable to accept thi< 
view. What Mooers asks us to believe is, that the Moose Jaw- 
shareholders agreed to put up $90,000 in cash for which they 
were to get $90,000 of preferred stock, knowing at the time 
that, when they had paid their money, Mooers was to receive 
$27,000 of preferred stock and $90,000 of common stock with
out any actual outlay except the small expense he had been 
put to in obtaining the contracts. In other words, that they 
agreed to put up all the money other than the subsidy and tin- 
mortgage money which went into the plant, less $900 of tin- 
original incorporators, knowing that when it was completed 
Mooers would own two-thirds of the stock issued and would 
have complete control. That they did so is, to my mind, in
conceivable. I have no doubt whatever that had Mooers put 
the proposition to them as he says he did, that he would not 
have received a single subscription. 1 find myself unable to 
reach any other conclusion than that the shareholders when 
they took stock did not know that of the company’s stuck 
$69,000 was to go for an assignment of Mooers’ contracts. To 
my mind the facts and circumstances disclosed in the evidence 
speak more eloquently than Mooers’ sworn testimony in the 
witness box.

We now come to a consideration of the legal relations existing 
between Mooers and the Moose Jaw shareholders. Was lie a 
trustee for them in obtaining the contracts? That he was tin- 
promoter of the company is clear, but, as pointed out by bind 
lev, L.J., in Lydneg and Wigpool Iron Ore Co. v. Bird (18Sti).
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33 Ch. D. 85, at p. 93. “It is necessary to ascertain in each 
case what the so-called promoter really did before his legal liab
ilities can be accurately ascertained.”

Whether in acquiring the contracts in question, Mooers ac 
qui red them for himself or for the company, is a question of 
fact to be found on the whole evidence. It is, therefore, nec
essary to examine with care what lie did and how he did it, 
to determine whether or not he took the contracts for the com
pany, although in his own name.

The evidence discloses the following uncontradicted facts. On 
November 29, 1911, Mooers wrote the Moose .1 aw city council, 
applying for two lots suitable for the erection of a cold storage 
warehouse, and asking to be advised at Calgary. On Novem 
ber 30, the city clerk wrote offering two lots in 127 at $2,000 
each, and requesting a decision as soon as possible. On Decern 
her 4. Mooers wrote acknowledging receipt of the offer, but say 
ing nothing as to its acceptance beyond this:—“Regarding tin- 
terms of payment for same it e; n be arranged between us later, 
as at the present time of organisation of my company is not 
complete, and later on I will advise you when I shall be ready 
for the construction of the work.”

Mooers was, therefore, on December 4. actively engaged in 
promoting his company. On the following day. December 5. he 
sent an application to Ottawa for tin* subsidy given under the 
Act.

On December 22, the city clerk wrote again, and among 
other things said:—“The council, however, wish to have the 
purchase definitely fixed in the shape of an agreement, and I 
should be obliged if you would advise me in whose name you 
wish the agn - ment made out.”

On Jan , 9, 1912, Mooers replied as follows:—
“Your ivour of the 22nd Dec. addressed to me at Calgary 

has just been forv aided to me here, where I have been for the 
past two weeks. I note the council wish to have our arrange
ment fixed up in the shape of an agreement, and you might 
make it out in my name, Henry F. Mooers, for the present, as 
I am busy organising a company for this business, and you 
might make it in the form of an agreement for sale at the 
price agreed upon, and fix the final date of payment Dec. 1st. 
1912, with the proviso of taking it up at any time to that date. 
It is the intention as soon as the company is fully organised 
to proceed with the work early in the spring, and to have the 
plant complete before fall. You might insert in the agree
ment that this is for the purpose of a cold storage plant to be
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erected, the minimum valuation of which is to he not less ilum 
*50,000.

Tlie lots I would choose arc 32-33 in block 1*27, reservin', it 
as a side ent ranee. ’ ’

The business for which he was organising a company w,t> 

the erection of a cold storage warehouse on the lots for which 
he was then negotiating.

On February 8, the city clerk wrote enclosing agreementx 
dated February 6, for the lots for execution, and asking for 
a cheque for the cash payment, *2.000, which was evidently 
the way the agreement read at the time. Mooers did not send 
the cheque, but some time later, when does not appear. tli 
agreement was changed so that the first payment becalm tin.' 
duly 1st, 1912, and the balance 6 months later. The agreement 
contained a clause authorising Mooers to assign it to any emu 
pany erecting a cold storage plant in Moose Jaw, hut to i,.. 
one else without the city’s written consent. In the prospectih 
filed with the memorandum of association no mention is minli- 
of any intention to charge the company for the agreement ;i< 
to the lots, although it docs contain an intimation that lu x 
pects to receive *27,000 for the subsidy agreement. On Novem 
her 4, 1912, Mooers wrote the city clerk, “by an agreement <Lit 
ed February 6, between the City of Moose daw and II F. 
Mooers, lots 31, 3*2 and 33, in block 127, old 96, were sold in 
the purchaser (now the Moose Jaw Vold Storage Co., I.hl. f».r 
*6.000,” and he asked for transfer.

The reason given by Mooers on December 4, for p«»stpeninxr 
the fixing of the terms of payment for the lots,- namely, that 
the organisation of the company was incomplete,—and his Alite
ment that “for the present” the agreement for the lots niLhi 
be put in his name. are. in my opinion, consistent only with a 
purchase for the company; while his altering the agreement to 
make the first payment thereon payable duly 1. 1912. shews that 
it was the company he intended should pay the city ihe . Inl
and his omission to make any mention in the prospectus of a 
charge to be made for the assignment, points to the conolnsio:i 
that up to that time he had not intended that the company 
should pay anything for the lots beyond their purchase |»»i<*.. 
As to the subsidy, three things stand out clear. First, that in 
the time he applied for it. ami when he acquired the contract, 
he was actively promoting a company to earn it; secondly. In* 
never at any time had any intention of earning it himself, ami 
thirdly, in soliciting subscriptions he represented that tlm miIi
sidy would he available to the company for financing the ....
tion of the warehouse.
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In his evidence alter stating that members of the Board of Sask. 
Trade had come with him and discussed with the various share- 
holders the matters affecting their subscription, he gave the fol- ' 
lowing evidence:— Clark

"(J. You tell us this plant cost exclusive of land. Mookr*
How was it proposed to finance the building of the companyAN"
A. There was $30,000 subscribed in Moose daw. Q. Your M°'cm n* 
first subscribers were whom? A. Three incorporators, $VKJ 8r<iit\«,i c<*. 
apiece. Q. And the next? A. Alexander and Blackburn $2,- ,ai~—, x 
500 each, of Moose Jaw; 25 others in Moose Jaw. giving $30,000 
in Moose Jaw. Q. I am told there are 26? A. Well, then- 
are 26; one didn't come through. $.‘$0.000 we figured on get
ting from the Dominion Government; that amount wasn’t set
tled because flic amount of subsidy given by the Government 
was a percentage based on tin- total cost of the building and 
the land. It outlined it that we would expend $00.000, and 
then the balance was a mortgage loan $30.000. (j. Well, was 
that your original proposition ? A. Yes.”

The subsidy could not be available for the company unless 
it was acquired on its behalf. The proper inference, in my 
opinion, to be drawn from the whole of this evidence is. that 
Mooers acquired both contracts for the company; although, so 
far as the subsidy contract is concerned, he did intend to charge 
the company its equivalent in stock for having it pass through 
his hands.

There is, however, a great difference between a person ac
quiring property for himself with the intention of. subsequently, 
forming a company to take it off' his hands, and acquiring it for 
a company which he is then organizing, with the intention of 
making the company pay him a profit by reason of the agree
ment being temporarily in his name. Had the company gone 
on to erect the warehouse without having obtained an assign
ment of the subsidy, a Court of Equity would, in my opinion, 
under the circumstances have compelled its assignment. It 
would have done so. not because Mooers was a promoter (for a 
promotor may not be a trustee), but because on the evidence 
it is clear that, when he took the contracts in his own name, he 
intended the company to be the ultimate purchaser; that it 
should pay the city the purchase price of the lots and that it 
should earn the subsidy, and because it was a fundamental part 
of the scheme that both lots and subsidy should be available for 
du- purposes of the company.

In Cook v. Peeks, 27 D.L.R. 1, 119161 1 A.C. 554, the To
ronto Construction Co. had a Board of three directors, inelud-
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ing the plaintiff. The company had been working under eon 
tracts with the C.P.R. Co. A new contract was about to be 
let. The directors other than the plaintiff had negotiated for 
the previous contracts with the C.P.R. representative. The 
same directors negotiated with reference to the new contract, 
but they expressly stipulated that the contract was to belong 
to themselves personally, and not to the Toronto Construction 
Co. Their tender was accepted, and they formed a new com
pany, called the Dominion Construction Co., to perform the 
contract. The Privy Council held that, in equity, the two <li 
rectors must be held to have taken the contract on behalf of 
the Toronto Construction Co., and ordered the new company, 
which did the work, to account for the profits made.

That case seems to me to establish that the taking of a con
tract by a person in his own name, with the intention of ap
propriating to himself the benefit of it, is not alone sufficient 
to justify the conclusion that he took it on his own behalf. In 
addition to these considerations, we must look at all the facts 
and circumstances surrounding the taking of it, and tin legal 
relation of the parties. In my opinion, therefore, Mooers held 
the contracts as trustee.

It was further argued that, even if Mooers was not a trustee, 
but only a promoter at the time he acquired the contracts, lit- 
could not, apart from ratification or acquiescence, hold tin- 
shares in the absence of knowledge on the part of the sliare- 
holders when they subscribed for stock that these shares were 
to go to him.

The cases of Gluckstcin v. Barnes, [1900] A.C. 240. and In 
re Jubilee Cotton Mills, Ltd., [1922] 1 Ch. 100, would seem t«. 
support that proposition. On the facts, however, it does not 
seem to me to be a case of non-disclosure. At the time the 
plaintiffs subscribed, what was there to disclose? There was 
then no agreement between Mooers and the company hv which 
the company were to give him the shares. There was then noth 
ing in existence, except an intention on the part of Mooers 
to demand at a later date these shares as the price of handing 
over the contracts, knowing full well that the provisional direct
ors would register his will, and taking good care that there 
would be no independent Hoard of Directors to pass upon th - 
advisability of paying his price. The gist of the whole tram 
action was, that Mooers and Jackson, having control of the 
Hoard of Directors, conspired to use their control for the pur 
pose of having transferred to Mooers $63,000 of the company's 
stock on the pretence of transferring to the company three lots, 
the purchase price of which the company had still to pay to
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the city, ami a subsidy which the company had yet to earn. 
Assuming for the sake of the argument that Mooers held these 
on his own behalf, the consideration extracted for this assign- 
mint was so greatly in excess of their real value as of itself to 
be evidence of fraud. As against the shareholders other than 
Mooers and his two instruments, the appropriation of these 
shares, under the circumstances, was, in my opinion, a fraudu
lent act.

There is a passage in the judgment of Earl of Halsbury, L.C., 
in Cluckstein v. Barnes, which seems to me can be approp
riately cited here. He said, [1900] A.C. at pp. 240-247

"1 am wholly unable to understand any claim that these di
rectors, vendors, syndicate, associates, have to retain this money. 
I entirely agree with the Master of the Rolls that the essence 
of this scheme was to form a company. It was essential that 
this should be done, and that they should be directors of it, who 
would purchase. The company should have been informed of 
what was being done and consulted whether they would have 
allowed this profit. . . . When they did afterwards sell to 
a company, they took very good care there should be no one 
who could ask questions. They were to be sellers to themselves 
as buyers, and it was a necessary provision to the plan that they 
were to be both sellers and buyers, and as buyers to get the 
money to pay for the purchase from the pockets of deluded 
shareholders.M

That those in control of a company arc not allowed to ap
propriate to themselves the interests or property of the minor
ity, is made clear by the judgment of the Lord Chancellor in 
Cook v. Decks, 27 D.L.ll. at p. 10, where he said:—

“Even supposing it be not ultra vires of a company to make 
a present to its directors, it appears quite certain that directors 
holding a majority of votes would not be permitted to make 
a present to themselves. This would be to allow a majority to 
oppress the minority. To such circumstances the cases of North - 
lies/. Transportation Co. v. Bcatti/ (1887), 12 App. Cas. 589, 
ami lturland v. Earle, [1902] A.C. 83, have no application. In 
the same way, if directors have acquired for themselves proper
ty or rights which they must be regarded as holding on behalf 
of the company, a resolution that the rights of the company 
should be disregarded in the matter would amount to forfeiting 
the interest and property of the minority of shareholders in 
favour of the majority, and that by the votes of those who arc 
interested in securing the property for themselves.

Such use of voting power has never been sanctioned by the
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Susk. Courts, and, indeed, was expressly disapproved in the ease uf 
^7 Minier v. Ilooper\ Telegraph Works (1874), L.K. 9 Ch. dbi).
----  I cannot find in the evidence that the shareholders ever rati

Ciauk tied the appropriation of these shares. Nor do 1 find that there 
Mounts Wtts acquiescence or delay on their part, with knowledge siiflic 

ami ient to bar their right of action.
M<MCoi,r * am* therefore, of opinion that the 6)10 shares obtained b\ 
Storage Co. Mooers for an assignment of his contracts should not have

---- been issued : that they are the property of the company, and
lurgr.m,j.a. ^at the certificates therefor should be cancelled.

As to the 67 shares, Mooers admits that he issued them t. 
himself without any authorisation on the part of the director* 
or the company. The issue will, therefore, be set aside and tin 
certificates cancelled. Whatever rights Mooers had against tin 
company for supervising the construction of the building, he 
will still have. As to the monies of the company which Mooers 
has taken and used, he must account as directed by the trial 
Judge.

The appeal should, therefore, be allowed with costs, the .indû
ment below set aside, and judgment entered for the plaintii!' 
with costs, setting aside the issue of the 6)10 and the 67 share* 
issued to H. P. Mooers. and cancelling the certificates for tin- 
same.

There should also be reference back to the Court of King'* 
I tench to fix the amount Mooers should be paid for supervisin'.: 
the erection of the company's warehouse, and the salary In 
should receive for the time devoted to the company's business.

If either of these claims had been passed upon by an inde
pendent Board, the Court would not interefere ; for Courts will 
not interfere with the internal management of the company. 
But where the control of the company is obtained by an issue 
of shares which should never have been made, the Courts, us I 
have already pointed out, will protect the minority. I think 
this is a case in which the fixing of these amounts should 
made by the Court and not by a local Registrar.

Tvroeon, J.A.:—This action is brought by the appellant, 
who is a shareholder of the Moose Jaw Cold Storage C< . mi! 
the relief sought is primarily against the defendant II. i\ 
Mooers, and secondarily only against the defendants Kdwin 
Mooers and Mary Mooers. both of whom hold shares in tin com 
pany which were held at one time by II. F. Mooers and which 
are to a large extent the subject matter of this action. In brief, 
the plaintiff’s contention is that 630 shares of the company* 
capital issued to the defendant II. F. Mooers, on or abou» May 
17, 1912. under circumstances which will be described later.
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and having a nominal value of $63,000, were in reality issuvd 
to him without consideration, or for a consideration fraudu
lently inadequate; or, alternatively, that they were never really 
"issued” at all, the proceedings surrounding the “issue” being 
void. The plaintif!' asks to have the shares declared invalid 
and cancelled, or, in the alternative, to have the defendants 
pay their real value to the company. There is also a claim 
against the defendants on account of a further issue of 67 
shares, made to II. F. Moocrs on March 30, 1913, and trans
ferred by him to Mary Moocrs on the same date. It is contend
ed also that this issue was made illegally and without consider
ation. In the third place, there is a claim against the defendant 
11. F. Moocrs arising out of payments received by him from 
the funds of the company for his salary and expenses as man
ager of the company’s business at Moose Jaw. It is claimed that 
these payments were unauthorised and were grossly in excess 
ut'what a fair remuneration would be for the services rendered.

The shares issued to II. F. Moocrs on the several occasions 
above referred to constitute considerably more than one half of 
the stock of the company issued up to the time the action was 
brought, and is nearly all in the hands of the three defendants, 
il. F. Moocrs, Mary, and Edwin Moocrs; and, moreover, both 
II. F. Moocrs and Edwin Moocrs are directors in a directorate 
of three. This action, therefore, was not and could not be 
brought by the company, but, as the evidence discloses, is 
brought by the plaintiff, Clark, on behalf of himself and several 
other shareholders.

Mary Moocrs is the wife of 11. F. Mooers, the principal de 
fendant, and Edwin Mooers is his brother.

Some time in the autumn of 1911. II. F. Mooers conceived tin- 
idea of erecting a cold storage warehouse at Moose Jaw. with 
the assistance of a subsidy from the Government of Canada un
der the provisions of the Cold Storage Act 1907 (Can.) eh. 6. 
for which he applied, and with such other assistance as he might 
be able to secure from the council of the City of Moose Jaw. 
by means of tin* purchase of a favourable site from the council 
:it a low figure. Mooers’ negotiations both with the Government 
and the city council proved successful. On January 26, 1912, 
a contract was executed between himself and the Minister of 
Agriculture, acting for tin* Government. This contract provid
ed that the warehouse was to be completed and equipped by 
Mooers before January 1. 1913, and. thereafter, maintained and 
"perated by him for the period during which the subsidy was to 
run. No amount is stipulated in the contract as the value of
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the plant to be erected, but the contract calls for the payment 
by the Government to Mooers of a subsidy not to exceed, on 
the one hand, 30% of the amount expended by him, and. on 
the other hand, the sum of $27,000. The contemplated expendi
ture was, therefore, approximately $90,000.

On February ti, 1912, an agreement for sale was entered into 
between the City of Moose Jaw and Mooers for lots 31, 32 and 
33 in block 127, owned by the city. Mooers agreed to pay $0,0111) 
for these three lots; the first instalment being payable on July 
1, 1912, and the balance on December 1, in the same year. The 
contract expressly stated that the lots were being sold to Mooers 
at a reduced price in order to aid in the industrial development 
of the city, and that Mooers undertook, in addition to pay in 
the $6,000, to erect or cause to be erected on the property a cold 
storage building of the value of not less than $50,000, the era- 
tion to be completed not later than December 1, 1912.

As a result of these contracts, Mooers found himself with a 
project upon his hands which, it seems, he could not cam- 
through, at least without great difficulty, if he had to rely upon 
his own financial resources. I!is only means of obtaining funds 
appear, according to his own evidence, to have consisted of Ins 
ability to collect certain sums owing to him by various person' 
and which, he says, amounted to somewhere between $5,000 and 
$10,000. On the other hand, he was indebted to his mother and 
sisters in the sum of $6,000 for money borrowed from them on 
previous occasions. He, therefore, set about to organize a joint 
stock company which would take over his project. He state» 
that from the first he had it in mind to organize a company 
for this purpose, and that he had discussed such a proposal with 
H. M. Jackson, of Kingston, Ontario, and Andrew McLean i f 
Calgary, Alberta, both of whom became associated with him 
later, as will appear.

On February 19, 1912, The Moose Jaw Cold Storage Co. Lim
ited, was incorporated under the provisions of the Saskatchewan 
Companies’ Act with an authorised capital of $150,000, divided 
into 1,500 shares of $100 each; 750 preference shares, 
and 750 ordinary shares. The preference shares were 
to be entitled to receive an annual cumulative divi
dend of 8% per annum before any dividend became 
payable on the ordinary shares. There were only three sub
scribers to the memorandum of association : the defendant II. F. 
Mooers, and H. M. Jackson and Andrew McLean (the two 
gentlemen previously referred to), each of whom subscribed for 
one share. Thereafter began the series of transactions ami 
other occurrences which have resulted in this litigation. Ami
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it is important to bear in mind, when examining the various 
incidents which follow, that Mooers’ object in organising the 
company was to assign to it, for a valuable consideration, his 
rights and liabilities under his contracts with the Dominion 
Government and the City of Moose Jaw. 1 think, too, that it 
will he well for me to state at once that, except where otherwise 
specially noted, I rely for any conclusions of law at which I 
may arrive in the course of my remarks upon the decisions of 
the House of Lords in Erlanyer v. New Sombrero Phosphate Co. 
(1878), 3 App. Cas. 1218, and Marier Estates, Ltd., v. Marier 
(1913), published as a note to Cook v. Decks 27 D.L.R. 1 at p. 
11, since reported in 85 L.J. (P.C.) 167. The first case deals 
at length and the second case deals compendiously with most 
of the principles applicable to the case at Bar.

A meeting of the directors of the company was called for 
April 25, 1912. As table A. of the first schedule to the Com
panies Act R.S.S. 1909, eh. 72, (now R.S.S. 1920, ch. 76), ap
plied, with certain modifications, to this company as its Articles 
of Association, the directorate at that time was deemed (par. 
53) to consist of the three subscribers to the memorandum of 
association: H. F. Mooers, Jackson and McLean. Mooers alone 
was present at the time and place appointed for the meeting, 
holding proxies for McLean and Jackson. He states that he 
thought at that time that a meeting of directors could be held 
validly in such a manner, which, of course, is erroneous, as 
one person cannot hold a “meeting.” (Sharp v. Dawes (1876), 
‘J (j.B.D. 26, 46 L.J. (Q.B.) 101, 25 W.R. 66). He proceeded 
to appoint permanent directors, nominating himself, McLean 
and Jackson as such, and he declared himself president of the 
company and Jackson secretary-treasurer. All these proceed
ings were, of course, null and of no effect.

Another meeting of the directors was called for May 9, 1912, 
when again Mooers, only, was present, with proxies from Mc
Lean and Jackson. The object of this meeting was said to be, 
among other tilings, to consider a transfer from Mooers to the 
company of his contracts with the Government and the city. 
Apparently, however, according to the minutes, Mooers took no 
steps in this matter at this so-called “meeting,” although he 
proceeded to receive applications for stock from several persons 
and to allot stock to them. This proceeding of May 9 was 
again null and ineffective as a meeting.

On May 17, 1912, a third meeting took place, which is of the 
greatest importance to this litigation, and the proceedings at 
which have given rise to most of this controversy. This meet-
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ing was attended by Mooers and Jaekson in person. Own g n 
the nullity of the two previous meetings, no permanent dim- 
tors had been appointed and, eonsequently, Mooers and Jaekson 
were still provisional directors by virtue of the Articles oi 
soeiation, and, being a majority of the directorate, were s i 
eient to form a quorum. (Interpretation Act, R.8.K. 19(1!'.
1, sec. 6 (37) now R.8.S. 1920, eh. 1.) This meeting dealt v 
several important matters, but the most important of all was a 
resolution, which was adopted, authorising an assignment d 
company of Mooers’ contracts with the city and the (in.-it 
ment. This resolution authorised the allotment to Mo«. ii 
consideration for the rights assigned to him, of 270 share < 
preferred stock and 360 shares of common stock in the company 
The resolution instructed the secretary to register Mooers a- 
holder of these shares, and this, I may say, was done. Mo 
produced at the meeting a letter from the Minister < f A 
ture consenting to the assignment to the company of h 
tract with the Government. The appellant contends tli t!m 
act of the directors was null and void: Mooers, one of the : - 
who formed the quorum, being interested in the contract . 1 | 
ed by the resolution. If in fact the making of the centv 
in this manner was an illegal proceeding we would have a 'l o 
way out of the difficulties of the ease, but I do not think tin* 
solution is open to us.

Reference was made in this connection to the decision i /; 
(!rr if mouth Point Elizabeth liait waif <(• Coat Co., |19(M 1 < ■
32. This decision holds that a director of a company is n t < p 
titled to join in forming a quorum for the consideration <> 11 

ters with regard to which he is not entitled to vote, ami ilia 
consequently a “quorum” in such a case means a quorum *; 
independent directors. But the decision was founded upon <" 
of the Articles of Association of the Greymouth company, whiv'i 
expressly prohibited a director from voting on any mat ters re 
lating to a contract in which he was interested. No sm-li ox 
press prohibition exists, however, in this case. The Artof 
Association consist, as I have said, of table A. with certain moll
ifications. One of these modifications goes to the length, in ty 
opinion, of removing the disability which otherwise would have 
attached to Mooers in the present case. Article 57 of the tali!" 
would, if in force, have disqualified Mooers from form in j par! 
of the quorum, as it provides that the office of a direct- r shall
be vacated if he is concerned in any contract with ........ .
pany. But I find that a clause in the articles of the n mpaiv 
expressly abrogates this Article 57. 1 think that this condition 
of affairs, whereby the articles do not purport to place nr lim
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itation or prohibition upon the power of a director to approve, 
as such, of contracts between himself and the company is most 
unusual, but McLean and Jackson, Mooers’ co-incorporators, 
signed these articles with him. and those who subsequently pur
chased stock must be taken, no doubt, to have had notice of 
the provisions of these articles, and I know of no rule of law 
that makes them invalid or that renders illegal, in the absence 
of some prohibition in the constitution of the company, a pro
ceeding such as Mooers took part in here. However disadvan
tageous to the company the contract made by the directors witii 
Mooers may be, and although the circumstances surrounding its 
adoption may have been such as to render it liable to be set aside 
and I will discuss that later—1 can find no authority for declar
ing it illegal. And this applies to the accept,nice of the assign
ment and to the allotment of the 6J0 shares to him. Later on this 
same date (May 17) Mooers and Jackson held wliat they called a 
special meeting of the shareholders. Mooers again holding a 
proxy for McLean. Nothing was done at this meeting, how
ever, to ratify the contract just made by the directors. Ilad 
any such step been taken, another question might have arisen 
which does not now confront us.

The agreement between Mooers and the company covering 
the assignment agreed upon at the directors’ meeting is also 
dated on this same date, and was executed by Mooers on his 
own behalf, and on behalf of the company by Mooers himself 
as president and Jackson as secretary.

But while this transaction between Mooers and the company 
was not illegal and consequently void, it was of such a nature 
that it is open to attack on other grounds. For the present it 
will suffice for me to say that, in my opinion, this contract wa«, 
as between Mooers and the company, greatly to the advantage 
of Mooers. Intending therefore, as he did, to make this con
tract with the company, Mooers’ undoubted duty was to see to 
it that the company which he had formed and caused to be 
incorporated was furnished with an independent Hoard of Di
rectors. This he did not do; but, on the contrary, it seems 
clear from the evidence that every step taken by him was cal 
ciliated to result in the contract being considered and adopted 
by a directorate controlled by himself. A contract made under 
such conditions may be set aside, if action is taken in due time. 
But if at the time action is brought conditions are such that 
the parties can no longer be—and there is no doubt that such 
arc the conditions in this case, restored to the position they 
occupied before the contract, rescission cannot be decreed, and 
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damages only can be recovered against the delinquent diiv t,,r. 
If the subject-matter of the sale is an article which has a mark: 
value, the difference between this market value and the price 
paid by the company constitutes the measure of the dama-vs. 
If, however, as is the ease here, the thing sold to the company 
has no market value, the Court cannot be asked to fix a proper 
price between the parties, and the only measure of dam. d-s 
is the loss to the company in the whole transaction. 11m-. we 
meet with a great difficulty, because, admittedly, if the com .-act 
is to stand and Modern is to keep what he got, it seems almost 
impossible to estimate the loss, if any, suffered by the company. 
I cannot say that Mooers gave no value at all for what In n- 
ceived, although, in my opinion, the bargain he made was a 
most one-sided one in his favour. By his contract with the 
Dominion Government, it may Ik» said roughly, he was to r<- 
eeive $27,000, provided he erected a $90,000 plant wit Inn 12 
months ami kept it in operation. By his assignment to tin- com
pany, he escaped entirely from this obligation, which lie seemed 
to have no present means of carrying out, and received from 
the company $27,000 in preferred stock, for which all other 
subscribers paid !'100 per share, and which apparently lias al
ways been worth its nominal value. The company, then-fore, 
acquired from him his right to earn this money by paying him 
the full amount of it in the equivalent of cash. The only veal 
consideration which he seems to have had to offer the company 
was the exclusive right to build and to receive the subsidy, 
which he enjoyed for those 12 months by the terms of his con
tract and of the Order-in-Council which governed it. Liki-wi»-. 
his agreement for sale with the City of Moose Jaw was handed 
over to the company on terms most advantageous to himself. 
This agreement obligated him to pay $6,000 and to erect a 
000 building within 10 months. But we find that the contract 
he made with the company provides that, in addition to the 
$27,000 worth of preferred stock above referred to, he is like
wise to receive, and he did receive, $.‘16,000 of common stock. 
The actual value of this common stock has not been ascertained 
(none of it was ever sold), but Mooers himself in his evidence 
says that it was probably worth 10 to 20 cents on the dollar. I 
can find no justification, however, in the evidence for any such 
low valuation, excepting his own indefinite statement. In ad
dition to this, it must be remembered that he did not pay any
thing to the city on account of the purchase of the lots, but 
the company, in addition to giving him the shares, undertook 
to pay, and did pay the whole of the $6,000. On the other hand, 
the lots were admittedly sold to Mooers at a reduced prior. Tli-
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only evidence as to the actual value of the property at the time 
of the sale was given by Mayberry, a real estate agent, who 
placed the value at from $10,000 to $12,000. lint, in addition 
to paying the agreed price ($6,000), it must be remembered 
that the company relieved Moons of his obligation to erect the 
warehouse.

In justification of the price which lie exacted from the com
pany, Mooers says in his evidence that the general manager at 
Winnipeg of the Swift Canadian Co. offered to give him $27,000 
in cash for his right to the Government subsidy, and to take 
over his contract with the City of Moose Jaw for the purchase 
of the lots, and that lie refused this offer. It does not appear 
that the offer in question was any more than an oral proposal, 
not binding upon the Swift company, but 1 state it for what 
it is worth, as it is the only tittle of evidence I van find in 
support of the adequacy of the consideration given by Mooers 
to the company.

Such being the contract, we next find that Mooers asserts 
that it was ratified by the shareholders of the company in gen
eral meeting on December 9, 1912. In support of this assertion, 
he produces the minutes of this meeting, which was attended 
by four shareholders besides himself, (the presence of five being 
necessary to form a quorum), and at which he held proxies for 
McLean and Jackson. Some question exists as to the qualifica
tion of one of these shareholders and consequently as to validity 
of this meeting ; but, in any ease, 1 am of the opinion that, the 
minutes produced do not prove any such ratification. The min
utes first recite the purpose of the meeting, as follows:—

“The purpose of the meeting was for receiving and consid
ering statements of accounts and a balance sheet, and the re
port of the auditors and directors and for the purpose of pass
ing resolutions respecting the banking with the Bank of Nova 
Scotia and with the Dominion Bank, and of confirming all pre
vious meetings of shareholders and directors, all in accordance 
with the notice calling the meeting, under date of November 
14. 1912.”

Further on the following resolution is shewn as having been 
adopted

“Moved by XV. E. Seaborn and seconded by II. P. Mooers it 
was resolved that we, the shareholders of the Moose Jaw Cold 
Storage Co. Ltd. do hereby recognise, accept, adopt, ratify and 
confirm all of the said aets of the incorporators and stockhold
ers of the company at all the previous meetings held, the mia
ules of which hare been read, certifying our approval of the 
same, and we do agree to be bound by the Memorandum of Asso-
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eiation. Articles of Association and Certificate of Incorpora' i ni 
in the transaction of any or all business coming before us lor 
or on behalf of the company. Carried.”

It appears, however, from the minutes that the only minutes 
of previous meetings read were those of the meetings held on 
November 22 and December 6, 1912, neither of which contain 
any reference to the contract between Mooers and the company. 
Under the circumstances, I think the onus was upon Mooers to 
produce clear proof of the ratification which he sets up, an.I 
I do not think we should be asked to infer it from the gem ml 
terms of the resolution. As between Mooers and the company, 
therefore, I am of the opinion that the contract in question was 
not approved by an independent Hoard of Directors and lias 
never been ratified by a meeting of shareholders. I should add, 
however, that, while such is the situation, there does not appear 
to be any means of preventing a resolution of ratification being 
passed at a meeting of shareholders, if a quorum of five mem
bers can be formed for the purpose of holding a meeting, as 
the voting at meetings is according to the number of slmr.s 
held by each member, and the three defendants are the holders 
of enough shares to carry the necessary resolution. Their in
terest in the contract is not of itself a disqualification from vot
ing at a shareholders’ meeting.

(The North-West. Transportation Co. v. Beatty, 12 App. (as. 
589, 56 L.J. (P.C.) 102).

In any case, whatever the attitude of the company, as a com 
pany, may be towards the contract an.I towards this litigmim.. 
the fact remains that the action is not brought by the company, 
but by certain shareholders. It, therefore, becomes ne. - su 
to consider what rules of law apply to the proceedings. Ti 
was laid down by the Judicial Committee of the Privy r. iincil 
in Burland v. Earle, [1902] A.C. 83, at p. 93, 71 L.J.
1, 18 Times L.R. 41, ‘‘that in order to redress a wrong don 
to the company, or to recover money or damages all ; d to 
be due to the company, the action should prima facie be P might 
by the company itself. ’ ’

The decision then points out that, when the persons a --ai.ist 
whom relief is sought themselves hold the majority of the shares 
in the company and will not permit an action to be brought, 
the minority shareholders may maintain an action in cases win-re 
the acts complained of are, (1) ultra vires of the company, « r 
(2) of a fraudulent character. There is still another form of 
action available to individual shareholders against perse . who 
may have led them by misrepresentation to purchase shares in
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a company involved or about to become involved in an in- Sask. 
equitable contract, such as this contract is alleged to be, but the ~CA
appellant apparently does not seek this sort of remedy. The ----
wrongs described in the claim are referred to as wrongs done o akk 
to the company and the form of relief asked for is restitution Mookbs
by the defendants to the company in shares or in money. What ami 
the appellant really asks is that the company be placed in the Moo^i|Jaw 
position which it would occupy if the shares in dispute had Stokaoe Co.
never been issued to 11. F. Mooers, or if they had been issued ----
to him without consideration and under circumstances requiring llirgcon’J A 
him to pay the company their full value in money. If this 
relief is sought on the theory that the consideration given to 
the company by Mooers for these shares was valueless, it cannot 
he granted, because the contracts he assigned were no doubt 
of some value, and they cannot now be handed back to him. If 
the claim is based, and it is so based alternatively, on the theory 
that Mooers really acquired these contracts with the Govern
ment and the city on behalf of the company which lie was about 
to organise and that they were the property of the company 
at the time of the assignment, it must fail again, because a re
ference to the principles enunciated by the authorities to which 
1 have already referred will make it clear, when they are ap
plied to the facts of this case, that this proposition cannot be 
supported. There is no doubt that Mooers held these contracts 
in his own right, and was free at the time of the assignment 
to make any use of them he might choose. And again, if we 
were convinced of the inadequacy of the price paid by Mooers 
for his shares by means of the assignment, we have no power 
to remedy matters by fixing a new price between him and the 
company. There remains, therefore, only to consider whether 
there was fraud, and, if so, what damages have resulted from 
the fraud.

The task of ascertaining in this case whether any fraud was 
practised upon the company or upon the minority shareholders 
is one of great difficulty. In certain cases, the inadequacy of 
the price alone is deemed to be conclusive evidence of fraud, 
when it is so great as to shock the conscience (Coles v. Trec<>- 
fhick (1804), 0 Ves. Jr. 234, 32 E.R. 592). The question of 
whether there is such a degree of inadequacy here, and whether, 
moreover, this is a case where the rule suggested in the Coles 
case may be applied, can best be determined, I think, by a 
careful perusal of the facts which bear upon it.

It is alleged against Mooers that at the time lie organised 
the company and procured the stock subscription of the appel-
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ami McLean. Further, it is asserted, the contracts which Mo< eis 
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Storaor1 Co ture that the company itself could have obtained all the ad

vantages which they offered by contracting on their own accomi: 
Turgecii,j.a. <lir©ctly with the Government ami the city. The contention.

therefore, appears to be made inferentially, (1) that Moons 
should have adopted this suggested course of contracting dims 
Iv on behalf of the company, or (2) that the other shareholders, 
if the situation had been made known to them, would have join
ed in refusing to furnish the company with capital, ami > 
that, in any event, Mooers gave the company nothing which 
bore any value as between him and it.

As to the contention based on the theory of Mooers’ duly 
towards the company, I have already expressed the opinion that 
these contracts were his own property and were not held by him 
in trust for the company. It may well be said that a prison 
of a more generous character and of a finer sense of proprimy 
would have given his company the benefit of dealing dim-iiy 
with the Government and the city, and of earning and kerpiii” 
the advantages to be derived from such contracts without inier- 
posing himself as a middleman to secure a profit. But, as uu> 
pointed out in Hurl and v. Hurle, supra, the Court cannot de
cide questions of that character. We must confine ourselve> in 
ascertaining whether or not he was under any legal obligati n 
to act otherwise than he did, and no such obligation existed.

Then, was the consideration given by Mooers of no value, or 
was the price obtained by him from the company so grossly 
excessive as to be in itself evidence of fraud? The trial .Iiulvv 
has the following to say on this question (60 D.L.R. 542 ai p. 
545) :—

“ It seems to me absurd to contend that these two contracts 
were of no value. The land was obtained at a cheap price, ami. 
while anyone else would have obtained a similar agreement from 
the City of Moose Jaw, no one else could have obtained a sub
sidy from the Dominion Government for a eold storage ware 
house at Moose Jaw, after Mooers had obtained same.”

In my opinion, this statement puts the case much too favour
ably for the defendant. 1 have already described at length tlm 
substance of Mooers’ contracts with the Government and tl;
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city, and the short period during which, only, tliis first con
tract was to run anti to be exclusive, unless completed by 
Mooers, and I need not repeat myself here. 1 would say with
out hesitation that the price obtained by Mooers from the com
pany was excessive, and much more than, in my opinion, might 
reasonably have been fixed, say, by an arbitrator undertaking 
to fix a value at the time with a full knowledge of all the 
circumstances and of the resources of both parties. Rut at the storage Co.
same time the case is such that I find that I cannot, without -----
more, say that the contract in itself reveals fraud conclusively. ury"'n’
1 must go further and examine the circumstances under which 
it was brought about.

Wo must, therefore, proceed to consider the allegation of non
disclosure. Upon this point, there is some conflict of evidence, 
and the finding of the trial Judge is substantially in favour of 
Mooers. His judgment contains the following paragraph, p.
545 :—

“Did he make full disclosure? The prospectus filed substan
tially shewed the agreement between Mooers and the company.
A new prospectus was issued, and l believe was circulated.
Three of the shareholders say they never saw it, but the plain
tiff admits it was shewn to him, and this corroborates Mooers* 
evidence that he distributed flic prospectus to the subscribers.
This second prospectus shews the agreement between Mooers 
and the company, and shews how many shares he was to re
ceive for the assignment of these two agreements.”

The company was incorporated on February 11), 1912. Mooers’ 
assignment to the company, it has been shewn, was agreed to 
at a directors’ meeting held on May 17, 1912. At this same 
meeting, a subscription list was presented, signed by 27 citizens 
of Moose Jaw. In effect, the subscribers agreed, among other 
things, to become shareholders, each to the extent of #1.000 of 
preferred shares. This application was accepted by the direc
tors and 250 shares of preferred stock were allotted to Mr.
Render, the manager of the Merchants’ Rank, in trust for the 
subscribers. Twenty-five of these subscribers paid for and re
ceived their shares. The appellant and Rrown, Cushman and 
McCurdy, who gave evidence on his behalf at the trial, were 
subscribers to this list, and obtained their shares in the company 
in this manner. I may add that these subscribers and the three 
respondents appear, with four or five other persons, to he all the 
shareholders in the company. The evidence shews that, in ord
er to secure capital for his company in Moose Jaw, Mooers ap
pealed to the community spirit of the citizens, and canvassed 
his project among them as one calculated to aid in the develop-
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nient of the city. We all know how effective appeals of this 
nature were in our various centres of population at the time 
this project was put under way. He enlisted the servie. > of 
the Hoard of Trade, and different members of that body, ur 
of whom are named in the evidence, accompanied him in his 
visits to the gentlemen who signed the subscription list. Four 
of these members are named in the evidence. The memoran
dum on the list which was signed by the appellant and the 
others sets out that the subscriptions were being taken in order 
that money might be borrowed from the bank on the seeuriiv 
thus created. The memorandum states that “if an industrial 
league or fund is established this liability will be taken over ami 
undertaken by the said industrial league.” Everything, in 
short, goes to shew that the idea in the minds of all concerned 
was to assist by their credit an industry which woidd prove 
beneficial to the city. This explains, at least in part, why it 
wras relatively easy for Mooers to carry out his project without 
having its merits scrutinised too closely by those who came to liis 
assistance.

Mooers swears that in soliciting these subscriptions he made 
full disclosure to each subscriber of the contract he intended 
making with the company, and that he did this in presence of 
the members of the Board of Trade who accompanied him. 
A document is produced which is referred to in the evidence 
as a prospectus. This prospectus was never signed and filed in 
compliance with the Saskatchewan Companies’ Act, but Mi ners 
says that these omissions are attributable to his solicitors in 
Moose Jaw, whom he instructed to file the prospectus. In any 
event this document does set out in full the particulars of the 
transaction which Mooers intended to carry out with the com
pany. The contracts with the Government and the city are 
described, and also the selling price, viz: 270 shares of prefer
red stock and 3fiO of common stock, fully paid up and non
assessable. The only inaccuracy is that the prospectus refers 
to the contract as having already been made with the company, 
while, in fact, it was made on May 17, 1912, after the lisi was 
fully signed. I do not think this inaccuracy is material, be
cause, if these subscribers agreed to take stock in view of such 
a contract already made, I do not see how they can claim that 
this identical contract is of fraudulent a nature when, in fa et. 
it was made on the same day their subscription was filed with 
the company. Now, Mooers swears that everyone of the . >ub- 
scribers had knowledge of the contract through this prospectus 
and through his conversation with them. Some of the suh>crih-
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ers. lie says, asked him to leave a copy of the prospectus with 
them, others read it and discussed it with him; but every one 
of them, he swears, had full notice of its contents and conse
quently of the terms of the contract. His evidence on all this 
is uncontradicted, save as I am about to point out.

The appellant did not give evidence at the trial, but he was 
examined for discovery before the trial and this evidence was 
put in. It is substantially an omission by the appellant that 
the entire project, including the contract in question, was made 
known to him, but that he did not give the matter sufficient 
attention as the member of the Board of Trade who introduced 
him to Mooers said, “it would be a good thing for Moose Jaw,” 
etc., and he fell a victim to the prevalent contagion, lie says : 
“It was in those crazy days of Moose Jaw; those were ‘crazy 
days. ’ ”
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The three shareholders who gave evidence on behalf of the 
appellant, and who apparently are associated with him in this 
action, are II. L. Brown, J. T. Cushman and I). I). McCurdy. 
These witnesses say, in effect, that Mooers represented to them 
at the time they signed the subscription list that the Govern
ment subsidy and the advantageous bargain made with the City 
for the lots would enure to the Company, and that they were 
not given to understand that Mooers was to receive anything 
from the Company for the same. None of the other 21 or 22 
subscribers to this list gave evidence on either side, although 
nearly all of them still live and do business in the city of 
Moose Jaw. Eight of them, however, must have known so far 
back as September 25, 1912, that Mooers had acquired consid
erable stock in the Company by some means or other, because, 
on that date, they secured an agreement from Mooers whereby 
lie transferred to each of them $1,000 of preferred stock and 
$1,000 common stock, of his own holdings, in consideration of 
their guarantee to the bank. With the knowledge these share 
holders must have had at that time, in view of their dealings 
with the Bank, of the finances of the company, I do not see 
how they, at least, could possibly have been ignorant of the 
fact that Mooers had not paid in money for the $16,000 stock 
he was handing over to them.

On the whole, and bearing in mind the finding of the trial 
Judge, l am of opinion that the charge of non-disclosure must 
fail. My opinion is that the appellant and those whom, appar
ently, he represents had all the facts of the case brought home 
to them in 1912, but that they did not give the merits of the 
ease, as a strictly personal, business proposition, sufficient con-
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sidération, being influenced largely by the belief that the pro 
ject they were assisting would be beneficial to their city, and 
that probably, in any ease, an industrial league would be formed 
to relieve them of their liability on the document signed !,v 
them. The fact that the creation of such an industrial I., jm,. 
was then being considered by the Hoard of Trade and tin ,-n 
zens of Moose .law will illustrate the spirit of the times, and 
help to explain how easily projects of this sort were put tin. i h 
Then, in course of time, these subscribers had to pay up tlu-ii 
guarantee to the bank and thus became shareholders, prohal.h 
against their expectations, because the memorandum they < 
ed starts out by saying that they were pledging their credit, 
and that the shares were to lie allotted to them only in 
they were called upon to pay under the guarantee. Tin n tin- 
years went by and no dividends were being paid, and tl • ;u>. 
pcllant himself says that, although he and his associate in

quired knowledge of Mooers’ bargain with the company, wlii.-h 
is now alleged to he fraudulent, “years ago.” (he does not say 
just how many years), they waited about to see whether il,. 
company would prosper ami pay dividends, lie is frank in 
his statement that the action would never have been In., t 
if dividends had been paid. Leaving out of considérât inn tl. 
question of rescission which, as I have stated, cannot lie grain, y 
in any event, I am of opinion, on all the facts of the en-<\ .1 it 
there has been sufficient delay to imply acquiescence and to . 
low enough time to go by to bar all actions.

All of the foregoing refers only to the 270 shares of prefer 
red stock and the 3G0 shares of common stock allotted to M . '
on May 17, 1912, in consideration of his assignment to tin.... . :
pany.

We next have to deal with the claim against Mooers on ac
count of the issue to him of $0,700 stock on March 30, 191::.

The evidence shews that at the directors’ meeting of M \ 17. 
1912, it was agreed to appoint Mooers supervisor of ti e con 
struct ion of the company’s warehouse, his remuneration to lie 
a payment of 10% of the cost of the labour and mater! !. I 
have already had occasion to point out the reasons why the 
meeting was a valid meeting, and why a contract mad* a\ith 
Mooers himself could not be attacked on the ground of nullity. 
There is no doubt that Mooers was qualified for this work, to 
he was a builder and contractor, and had just complet.-d Un
building of a cold storage warehouse at Moose Jaw. He did tin- 
work, and, he says, there was due and owing to him on v'chrti- 
ary 27, 1913, the sum of $7,(>56. On that date, a meeting ef
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the directors was held, at which five were present besides Moocr-* 
himself. The minutes shew that an issue of $15,000 of prefer
red stock was authorised. Moore states, and his evidence is 
uncontradicted, that the purpose of this issue was to raise mone> 
to pay Mooers his earnings, and to adjust certain other matters 
lie then states that he tried to sell this stock, but was unsuccess
ful, and that he finally, on March 30, decided to take some of 
it himself in satisfaction of the amount owing to him by the 
company. 1 can see nothing fraudulent in this transaction, and. 
consequently, no grounds for a suit on behalf of the minority 
shareholders.

Then, we have the question of the salary paid to Mooers as 
manager of the company from its inception down to the time of 
action, for some years at the rate of $3,000 per annum then at 
$3,500, and since 1018 at $0,000.

According to art. 54 of table A. in the Companies Act of 
1Î.S.S. 1001), eh. 7*2 then applicable, the remuneration of direc
tors must be fixed by the company in general meeting. This, 
apparently, was never done. But the evidence shews that 
Mooers performed the duties of manager. 11 is salary, during 
til-- last period at least, may have been excessive, but there was 
no evidence adduced to shew positively whether it was or nut, 
or what a reasonable salary would lx*. Mooers spends only 
about two-thirds of his time in Moose .law, and is in Kingston 
most of the rest of the year; but he claims to do some travelling 
oil behalf of the company. Here again the trial Judge has not 
found fraud, nor can 1 ; and, bearing in mind once more the 
limitation placed in Hurla ml v. Earle, supra, upon the rights 
of minority shareholders to bring actions, I think that the ap
peal must fail on this branch of the case also.

There remains only one matter to be disposed of. The appel
lant claims against Mooers for certain sums of money appro
priated by him from the funds of the company and used for his 
own purposes, and not the purposes of the company, under 
tin- name of “expenses,” “entertainments,” “donations”, etc. 
In respect to this matter, the trial Judge has found fraud 
against Mooers, and directed a reference to the local Registrar 
to have all such items accounted for, the amount ascertained 
to be paid by Mooers into the funds of the company. The trial 
Judge limits this accounting to a period of (i years before the 
date the action was brought. As Mooers had access to the 
funds of the company as manager and director, and used these 
facilities to conceal his fraud, I do not see why his liability 
should be limited to a 6 years’ period. I think the judgment 
of the trial Judge should be varied in this respect, and the ac-

Sask.

('. A.

M(M)si; Jaw 

Sroivv.K Co.



476

B.C. 

C\A.

Dominion Law Reports. [69 D.L.R.

counting to be held from the date of the incorporation of the 
company.

1 do not think the disposition of the costs made by tin- trial 
Judge should he disturbed.

Except for the variation just referred to, I think the appeal 
must be dismissed, and with costs.

McKay, J.A. concurred with Tvrgeon, J.A.
Appeal dismissed: Court equally diridnl.

DOAXK v. THOMAS.
British Columbia Court of Appeal, Mai tin, Oallihcr, McPhilh, <ml 

Eberts, JJ.A. October .i, 1922,
Automobiles (SHI—220)—Collision between car and bicycle Both

PARTIES NEGLIGENT — JOINT NEGLIGENCE CAUSE OF ACCII» M -
Right to recover.

Where both parties to a collision between a motor car ; ! j 
bicycle are equally at fault, such joint negligence being the « u e 
of the accident the plaintiff cannot recover.

f Winch v. Bou ell (1922). 67 D.L.R. 471, followed. See Anno 
tlon 39 D.L.R. 4.]

Appeal by defendant from the trial judgment in an action 
to recover damages for injuries received in a collision between 
the defendant’s automobile and the plaintiff’s bicycle. Re 
versed.

11. 11. Robertson, K.C., for appellant.
J. R. Green, for respondent.
Martin, J.A. With every respect for the view taken by the 

Judge below, 1 can only reach the conclusion that the inference 
to be drawn from the main facts, either admitted or not in 
substantial dispute, is that the plaintiff was guilty of contri
butory negligence and that the case is one wherein the plaintiff 
was at least as much to blame as the defendant, such joint negli
gence being the “real” cause of the accident, and therefore, 
guided by the principles I followed in our recent decisions in 
Winch v. Rowell (1922), 67 D.L.R. 471, and Skidmore \. I1.C. 
Electric Ry. (1922), 68 D.L.R. 32, 1 am of the opinion that the 
appeal should be allowed. Without going into the matter at 
unnecessary length. I may say that I cannot help thinking that 
the Judge was, with all due respect, led into error at the outset 
in that he says at the beginning of his reasons for judgment, 
that the defendant “was well aware that Douglas Sire t. es
pecially at the noon hour was occupied with considerable 
traffic both ways,” and he repeats, in substance, this si.i einent 
later on when he finds the defendant did not. “take dur pre
caution.” But the fact is, as the plaintiff himself shows, that 
there was, upon that occasion, surprisingly little traffic, end. hi 
any event, whatever the traffic was, the obligation to “take due 
precaution” was not upon the defendant alone but upon the
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plaintiff also. And upon the important question as to whether 
or no plaintiff was coasting on his bicycle the Judge has found, 
and rightly so, I think, against his credibility, and, therefore, 
his whole evidence has been, in my opinion, unfavourably af
fected, which accounts, doubtless, for the lack of his satisfac
tory explanation (to me at least) of his actions, and in view 
of that lack, I do not see how the judgment can be supported.

(iALLiiifcR, J.A. (dissenting) While not absolutely free from 
doubt, on the whole I cannot say the trial Judge came to a 
wrong conclusion and would dismiss the appeal.

McI’hillips, J.A.:—I concur in the judgment of my brother 
Martin, that the appeal should be allowed.

Eberts, J.A. would allow the appeal. Appeal allowed.

lt«- SMITH AND McPHKltNOX.
Ontario Supreme Court. Appellate Division, AJaclarcn, Magee and

IIins, JJ.A., Middleton, J. and Ferguson, J.A. December JO, 1921. 
Minks and minerals (§IB—10)—Extension of time—“Until" mean

Upon the application of the holder of a mining claim the Mining 
Commissioner issued an order extending the time for the perfor
mance of certain work "until the 1st day of July next." The 
Court held that the order gave the holder the whole of July 1st 
for the performance of the deficiency and that a claim staked on 
July 2nd had priority over a claim staked on July 1st because the 
time had not then expired.

Appeal from the decision of the Mining Commissioner. Re
versed.

The decision of the Mining Commissioner which is appealed 
from is as follows:—

1'pon the application of Edward Hargreaves, the recorded 
holder of mining claim L. 8200, situate in the township of La
bel, in the Larder Lake Mining Division, I issued an order on 
February 7. 1021. a clause of which reads as follows:—

“And 1 further order that the time for the performance of 
the deficiency of the work upon the said claim L. 8200 he ex
tended until the 1st day of July next.”

The deficiency of work was not fully performed as ordered : 
and on July 1. 1921, W. II. Smith restaked the claim and 
sought to record his application therefor. The Mining Recorder 
held that under my order the time for performing the work 
would not expire until the end of the 1st day of July, and con
sequently the land was not open for staking on that day. Homer 
Racieot staked the same land on the 2nd July and recorded his 
application. On the loth July, W. H. Smith instituted an up 
peal from the decision of the Mining Recorder, refusing Smith's 
application for the recording of the staking of the 1st July.

Tin- sole issue before me upon the appeal is. was the land open 
for slaking on the 1st or not until the 2nd July.
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In computing time, for an act or event, there is no general 
rule that the day mentioned is to be inclusive or exclusr t 
depends on the reason of the thing according to the eimim 
stances: Lester v. Garland (1808), 15 Ves. 248, 31$ E.R. 74S. 
Whether the computation is to be made inclusive or exclusive 
of the first mentioned or last mentioned day, regard must he 
had to the context and to the purposes for which the comp», 
tation has to be made. Where there is room for doubt t lie en
actment or instrument ought to be so construed as to effectuate 
and not to defeat the intention of Parliament or of the partie* 
as the case may be: 27 Hals. p. 440.

In Backhouse v. Mel lor (1859), 28 L.J. (Ex.) 141. Watson, 
B., at p. 142. said: “The word ‘until’ is ambiguous, and may h.- 
construed either inclusive or exclusive of the day mem i--tied, 
according to the subject-matter and true intent of the d< cumnit 
in which it is used.” See also sub nom Bellhoum v. Mtllor, 4 
II. & N. 116 at pp. 124, 125, 157 B.R. 780.

Nichols v. Hawse! (1678), 2 Mod. Hep. 280, 86 E.R. 1072. w > 
considered by Lord Ellcnliorough, ('..I., in Hex v. Stecens <in<l .1/ 
new (1804), 5 East 244, at p. 255, 102 E.R. 1003. “On the 
other side ... it is contended, on the authority of A1 chois 
v. Ham sel, 2 Mod. Hep. 280, . . . that in legal proceedings the 
word ‘until’ must have an exclusive sense; and it has been ar
gued from the analogy it bears to the word ‘unto’ (which word 
generally bears the same relation to place which ‘until* iloe< to 
time) that the case of Hex v. Inhabitants of Gamlinyay (1790). 
3 Term. Hep. 513, 100 E.R. 707 is to be considered as imtlioii'y 
to thi‘ same effect. These words, however, have obtained, in 
ordinary ust», an equivocal sense at least, of which many in
stances were given at the Bar.”

The American authorities give the word “until” an exclusive 
or inclusive meaning according to the subject-matter being eon 
at rued, and are not, nor are other authorities cited, conclusive 
or binding on me in determining the meaning to be given lie* 
word in the order referred to.

The recorded holder, who secured the extension order, was ii"i 
in doubt as to when his extended term expired, and understood 
the work must be performed by midnight of the last clay of 
June. The intention of the order was that the work should 1"* 
performed by the end of June. The word “until”, as u-« <l. was 
the equivalent of “unto,” “as far as,” and not meant t» he 
inclusive of the day named, when the protection ceased.

In determining the time within which an act should be per 
formed pursuant to the requirements of the Mining Act of 
Ontario, H.8.O. 1914, ch. 32, it has been the rule to exclude 
the first and include the last day; but the reasoning behind
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the adoption of that rule does not apply here, as 1 lie only doubt, 
is, was the day named for the conclusion of the work to be treat
ed as inclusive, or as a time or period of demarcation between 
the performance of the work and a forfeiture for the non-per
formance ?

It will be noticed that in the prescribed form for a miner’s 
license (form 1) the words used are, “to be in force until and 
including the .‘list day of March.” With intent the word “un
til” was not used in this form in a restrictive sense or as a 
word of limitation.

Having a personal knowledge of the true intent of the 
clause of the order in question, and the recipient of the order 
being in no doubt as to its intent and meaning, and not being 
bound by a settled and fixed judicial interpretation of the word 
“until,” l find that a forfeiture had occurred, and mining 
claim L. 8200 was open for staking after midnight of dune 30, 
1921.

The extension granted was in the nature of an indulgence 
within the jurisdiction of the Mining Commissioner to grant, 
and not a statutory allowance, and should not in this respect 
be liberally construed.

It is not a case for costs.
The appeal of W. H. Smith should be allowed, his applica

tion should be recorded, and the recording of mining claim L. 
92.10 staked by II. Raeicot on behalf of I). A. McPherson should 
be cancelled.

The appeal from the decision of the Mining Commissioner 
was by D. A. McPherson.

N. II. Bradford, K.C., for appellant.
II. II. Frost, for \V. II. Smith, respondent.
Maci Aren, d.A. (after briefly stating the facts) The sole 

question argued before us was, whether the time for the per
forma nee of the deficiency of the said work expired at the 
dose of the 30th of June or whether it included the 1st day of 
July.

Smith asserted that his discovery and staking at 12.01 a.m. 
on July 1 was good, while McPherson maintained that Har
greaves’ time did not expire until the close of the 1st July, 
and that his discovery and staking by 11. Racicot at 12.01 a.m. 
on July 2 gave him priority.

The Mining Recorder rejected the claim of Smith as being 
premature, and accepted and recorded the claim of McPherson. 
Smith appealed to the Mining Commissioner, who held that the 
time fixed by the order of February 7 expired on June 30, and
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that Smith was entitled to priority and to have his discovery 
and staking accepted and recorded.

The appeal was argued before us wholly upon the hum m in» 
and effect of the concluding paragraph of the order of lui. 
7 above quoted and especially of the word “until.”

1 am of opinion that the words are not to be construed in any 
unusual or technical sense, but in the same manner as if a 
debtor had approached his creditor or one who had power to 
grant him an extension, and the time for payment had been 
“extended until the 1st day of July next.” T have no doubt 
that the vast majority of people would interpret it as was done 
by the Mining Recorder and include the 1st July. As the ( ui- 
missiorier was conferring a favour upon the applicant, even if 
there was any ambiguity in the language, it would not !"■ pre
sumed that what lie was giving with one hand he would take 
away with the other.

If, on the other hand, we should endeavour to ascertain now 
the words have been construed by the highest legal authoniw>. 
I am of opinion that we would arrive at the same conclu ion. 
The leading modern case, in which the older cases are revii w--tl 
by Kelly, CM*., is Isaacs v. Iloj/al Ins. Co. (1870), L.R. 5 1a\ 
296, where property was insured for six months from tin- 14th 
February to the 14tli August, and was destroyed by fire mi die 
141 h August. Among other cases cited by the Chief Baron was 
A cl-1 and v. Lutljry (1899). 9 Ad. & El. 879. 112 E.R. 1446. where 
a lease was granted for 21 years from tin 25th March in a par
ticular year. It was held to last until the end of the 25th March 
of the last year of the lease. In Bcllhousc v. Mellor (1^59 >, 1 
11. & N. 116, 157 E.R. 780, where an order of protect imi was 
granted to a bankrupt until the 29th July, it was held thaï the 
whole of the 29th July was included.

In Webb v. Fair miner (18.18), 1 M. & W. 473, 150 E.R. 1211. 
where go<;ds were to be paid for “in two months,” it was held 
that the last day was included. These and other autlnu-ides, 
said the Chief Baron (L.R. 5 Ex. at p. 900) “illustrate the prin
ciple that, in general, the day on which the engagement is en
tered into is excluded, and the last day of the term is included." 
Barons Martin and Clcasby concurred.

In 27 Hals. p. 446, para. 881, in discussing the question, it is 
said that “regard must be had to the context and to tin- pur
poses for which the computation has to be made.” The writer 
concludes the paragraph by stating that, “as a general rule, 
however, the effect of defining a period in such a manner is to 
exclude the first day and to include the last day.” In tin* foot-
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not vs under this paragraph there is a collection of cases to the 
same effect as those above discussed.

I am of opinion that the Mining Commissioner did not pro
ceed in accordance with the provisions of sec. Mil (2) of the 
Mining Act in giving his reasons for his judgment or decision 
in this matter.

What effect, if any, should be given to the statement by the 
Commissioner as to his intention.

It is trite law that a judgment of the Court must not be 
allowed to have an effect never contemplated because of an error 
on the part of ministerial officers in drawing up the formal 
decree. This, however, has no application to the present case.

Here an application was made to the Mining Commissioner 
to relieve from default, lie might grant any extension of time 
he saw fit ; he said he extended the time until the 1st July. The 
order as issued undoubtedly embodies his expressed intention. 
He now says that what he thought the words used meant was 
that the time should expire on the 30th June midnight, and on 
this it is suggested that the order should be amended or should 
be treated as stating something other than it does. Had the 
actual judgment read “until 12 p.m. on the 30th Jui; ” and 
had the formal order read “until 1st July” a case would have 
been made for the amendment of the order—but the order here 
follows the judgment.

It is a rule as applicable to the construction of an order of 
this kind as to the construction of a contract that language used 
must be construed according to its ordinary meaning and not 
in some unnatural and esoteric sense.

A judgment once issued cannot be changed if in accordance 
with the actual decree : Port Elgin Public School Hoard v. Ebij 
1895), 17 P.R. (Ont.) 58.
It must not be forgotten that this is not simply a matter 

between the original discoverer and the Crown, but a case in 
which strangers to the original application are called upon to 
act on the recorded order and are justified in acting upon it 
according to its very letter, and what is sought is to deprive 
one who interpreted it correctly of rights which he acquired 
by reason of something of which he had no knowledge, the in
tention of the Commissioner to use words in a peculiar and un
natural sense. See Ainsworth v. Wilding, [1896] 1 Ch. 673.

In my opinion, the judgment of the Commissioner should be 
reversed, and that of the Recorder restored.

Mac.ee, J.A., and Middleton, J., agreed with Maclaren, J.A.
Few ii’son, J.A. (after stating the facts) The appeal was 

argued on the assumption that the effect of the order of Feb- 
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mary 7 whs to revest in Hargreaves, as of the date of the order, 
all the rights he, under sec. 68 of the Act, formerly had in 
mining claim L. 8200, just as if the forfeiture provided for by 
sec. 84 of the Act had not occurred, and that therefore the 
result of the appeal turned on the meaning of the word ' un
til.” Though, for reasons which 1 shall state later, 1 am of 
opinion that the claim could not revest in Hargreaves unless 
and until he did his work, Î shall express my opinion of the 
word “until” as used in the order of February 7.

After reading a great many cases in which the meaning of 
the word “until” is considered and discussed, I think the result 
of the authorities is accurately’ stated in 119 Cyc. at pp. 841-84'J. 
as follows:—

“UntUA restrictive word; a word of limitation; con
strued in contracts and like documents as exclusive of the date 
mentioned, unless it was the manifest intent of the parties to 
include it. But this construction is not of universal applica
tion, and the effect to lie given to this word must depend upon 
the intention of the parties using it, as manifested by the eon 
text and considered with reference to the subject to which it 
relates. ’ ’

On the foregoing statement of the law, the 1st July would. 
1 think, be excluded from the time allowed Hargreaves to com
plete his work unless the context, considered in reference to 
the subject-matter and the surrounding circumstances, shew* 
that the parties using the word intended to include the 1st duly. 
I find nothing in the context, Act, or surrounding circum 
stances which would lead me to think that the Commissioner, 
in making the order, intended to include the 1st July, and li 
himself says lie did not.

If an order or judgment as issued does not express the in
tention of the Judge who made the order or delivered the judg
ment, or is ambiguous, it may be changed to express clearly 
the real intention of the Judge. See Lawrie v. Lees (1881), 7 
App. Cas. 19 at p. 34; Ainsworth v. Wilding, [1896] 1 Ch. 6":i 
at p. 677.

These authorities establish that this power is inherent in the 
Court pronouncing the order, and does not depend on any rule 
or statute; and, in view of this inherent power, and the pro
visions of secs. 139 and 140 of the Mining Act of Ontario. 
ll.S.O. 1914, ch. 32, which give the Commissioner power to act 
on his own knowledge, I see no reason for rejecting or refusing 
to act on the statement of the Commissioner as to what he in 
tended in making the order.
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I am also of opinion that, if the order of February 7, be 

read so as to give Hargreaves all the 1st July to do his work, 
yet that the claim L. 8200 was not vested in Hargreaves between 
February 7 and July 2, under the provisions of see. 84 it 
was a forfeited claim, and open for staking.

Section 84 reads in part:—
“ (1) Except as provided by section 85, all the interest of the 

holder of a mining claim before the patent thereof has issued 
shall, without any declaration, entry or act on the part of the 
Crown <>r by any officer, cease, and the claim shall forthwith be 
open for prospecting and staking out......................

(r) If the prescribed work is not duly performed.”
The only powers the Commissioner had in reference to such 

claim are defined by see. 85, which (as enacted by (1918) 8 Geo. 
V. ch. 9, sec. 7) reads:—
“(1) Where forfeiture or loss of right has occurred under 

section 84, the Commissioner within three months after default 
may, unon such terms as he may deem just, make an order re
lieving the person in default from such forfeiture or loss of 
rights, and upon compliance with the terms, if any, so imposed 
the interest or rights forfeited or lost shall revest in the per
son so relieved . .

Under that section, the Mining Commissioner could relieve 
with or without terms. If he relieved without terms with the 
intention that the balance of the work should be done, there is 
no provision in the Act for a further forfeiture. If he relieved 
on terms, then the claim did not revest until the terms were 
performed, and I think tin* order of February 7 must be read 
as relieving on terms, and that consequently Hargreaves’ rights 
to the claim were not revested unless and until he did the work, 
and the evidence is that he did not do tin* work, and these 
two strangers came in and staked. No doubt, both of them 
were under the impression that neither could stake until the 
time had elapsed for Hargreaves doing his work, but I think 
the Act means that either could have staked at any time up to 
the work being done, taking a chance as to tin* purpose of the 
staking failing in case Hargreaves did his work, or the alterna 
tive of acquiring the claim in case Hargreaves did not do his 
work.

Under these circumstances, Smith staked first, and I think 
his staking should be allowed and recorded. I would dismiss 
the appeal.

Hodginr, J.A. :—I agree in the judgment of my brother Mae- 
laren, which I have had the advantage of seeing, and only de
sire to add a word as to my brother Ferguson’s view that the
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claim was not vested in Hargreaves between February 7 ,hh1 
duly 2, and that the claim was not to be revested until the work 
was completed.

As Ï read the Mining Aet, under see. 68 the recordin'.' of a 
mining claim gives the person so recording the status of i li

censee of the Frown with the right to proceed to obtain a ver 
tificate of record and a patent from the Crown.

Under see. 8.7, when, by reason of the work prescribed in tin- 
statute not having been duly performed, a loss of these rights 
has occurred, the Mining Commissioner may, within 9 months 
after default, make an order relieving the person in default 
from such loss of rights, in so doing he may impose such terms 
as he may deem just, and, if he does so, the interest lost shall 
revest in the person relieved upon compliance with these terms.

I think these two sections indicate that the Commis>ioner 
may, if he chooses, put the holder of a mining claim ba< k into 
the position given him by see. 68, conditionally on performing 
certain acts such as obtaining a special renewal license, or tiling 
a proper report ; and, if he does so, the revesting is postponed 
till the act required is accomplished. But the Commission-!1 
may, as I read the Act, make such order without conditions, 
and that appears to be the effect of the order now in question, 
because the doing of the work is not made a condit ion precedent 
to the revesting, but the Commissioner reinstated the claim and 
then extended the time for the work until duly 1, 1921.

The power of the Commissioner to extend the time for tli 
performance of the work was not questioned, and 1 do not think 
it can be, in view of the wide jurisdiction given to him under 
the Mining Act and its various amendments, including 11 (leo. 
V. eh. 16, assented to on May 9, 1921.

Having made the order, as I think, unconditionally, revesting 
the property in the applicant, the Mining Commissioner went 
on in that, order, to say as follows :—

“And I further order that the time for the performance of 
the deficiency of work upon the said claim L. 8200 be extended 
until the 1st July next.”

Upon the expiration of that time, the provisions of see. 84. 
sub-sec. (e), would operate, and the interest revested by tlr 
Commissioncr would, on default being made in the performance 
of the work within the time limited, cease and determine.

Appeal ai lourd.
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BIALVSKI v. ÜOKKSKV.

Manitoba King's Bench, Galt, J. October 10, 192 J.
Pl.EADIN'M (8I11B—312)—IU.M11AI.ITY OK CONTRACT.

Where an ai t ion Ik brought on a contract which Is ex facie 
illegal the t’ourt will not enforce the contract whether the illegal 
ity is pleaded or not. but where the question of illegality de
pends upon the surrounding circumstances, the Court will not 
entertain the question unless it is raised in the pleadings.

I North Western Salt Co. v. Electrolytic Alkali Co., [ 1914 J A.C. 
461. 30 Times L.R. 313, followed.]

Action to recover commission on the sale of real estate. Judg
ment for plaintiff.

,/. S. La mont, for plaintiff; ./. F. Davidson, for defendant.
(}.\l,T, J.:—In this action the plaintiff seeks to recover $600 

commission, being one-half of commission earned on a sale of 
certain lands the property of one William IIopps to certain 
purchasers Korchuk, Vhrinitik and Tesluk. which purchasers 
were introduced by the plaintiff to the defendant.

Part of the evidence put in by the plaintiff consists of a copy 
of an agreement written by one of the witnesses. Theodore 
Ho resky. and executed by both parties, as follows:—

“ Winnepeg, March 7th. 1921. Hereby 1 agreed to pay one 
half commission to B. Itialuski for each person or persons that 
will he represented by II. Itialuski. I agreed to pay that one 
half commission as soon as 1 got from above mentioned party.”

The plaintiff proved that he had introduced the purchasers 
above named and that the sale was concluded whereby a com
mission of $1,320 became payable and was paid to the defendant 
by said William IIopps.

The defendant did not attend the trial, lie was represented 
by Mr. Davidson, and at the conclusion of the plaintiff’s evi
dence Mr. Davidson moved for a non suit, principally upon the 
ground that the plaintiff was manifestly acting as agent for 
the purchasers and, therefore, not between him and the de
fendant. To share up commission was illegal and could not 
be enforced as between two agents. Hut this defence was not 
pleaded.

In Sorth Western Salt Co. v. Klectrolj/tic Alkali Co., 119141 
A.C. 161, 30 Times L.R. 313. it was held by the Hones of Lords, 
that where an action is brought on a contract which is ex facie il 
legal as being in unreasonable restraint of trade, the Court will 
decline to enforce the contract, irrespective of whether illegal 
ity is pleaded or not ; but, where the question of illegality de
pends upon the surrounding circumstances as a general rule, 
the Court will not entertain the question unless it is raised by

Man.
K.B.
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the* pleadings. The House of Lords held that, having regard 
to the form of the pleadings, the surrounding circumstances 
could not be looked at for the purpose of determining il 1 
legality of the agreement, and that the agreement was n, 1 ,, 
facie illegal.

Viscount Haldane, L. C., [ 19141 A.(\ at p. 469:—
“My Lords, it is no doubt true that where on the plaintiff's 

ease it appears to the Court that the claim is illegal, ami that 
it would he contrary to public policy to entertain it. the Court 
may and ought to refuse to do so. Hut this must only be when 
either the agreement sued on is on the face of it illegal, or when-, 
if facts relating to such an agreement are relied on, the plain
tiff's case has been completely presented. If the point has n„i 
been raised on the pleadings so as to warn the plaintiff to pro
duce evidence which he may be able to bring forward rebuttim; 
any presumption of illegality which might be based on s<mie 
isolated fact, then the Court ought not to take a course which 
may easily lead to a miscarriage of justice. On the other hand, 
if the action really rests on a contract which on the face of it 
ought not to be enforced, then, as I have already said, the 
Court ought to dismiss the claim, irrespective of whether tin- 
pleadings of the defendant raise the question of illegality."

In the present case it is impossible to say that the contract 
above quoted, shows an ex facie illegal contract. The evidence 
of the plaintiff showed that a mere introduction of purchasers 
was all that the defendant stipulated for to entitle the plaintiff 
to one-half commission.

I, therefore, give judgment for the plaintiff for $(>(>() with 
costs.

Judgment for plaintiff.

Re OTTAWA AND GLOVt’KNTKR ROAD Co. AND <*Ol NTV <»l 
(AR1ÆTON.

Ontario Supreme Court, Appellate Division, Meredith, CJ.C.1'.. Ru ■ 
dell. Latch ford, Middleton and Lennox, JJ. December 30, I'.'H.

Expropriation (§IIIC—137)—Toll roai>—Mkahvkk of compensation.
In arriving at the price to be paid to the owners of a toll road 

on its expropriation by the county, the arbitrators should not 
adhere strictly to the rule that the value to the owner and not 
the value to the taker is the test as to the amount to be paid 
because while the owners are losing money on the road without 
any reason to expect that conditions will improve, and bo the 
road may be said to be valueless to the owners, consideration 
should be taken of work which has been done upon the ground 
and material which has been placed, which will be of advantage 
to the purchaser and the purchaser should pay as much at least 
as it would cost to do this work and supply the material but
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work which is useless and material which is valueless should
be disregarded.

Aitualh by h county corporation from the judgment of Rose. 
J. dismissing appeals from the decisions of the arbitrators fixing 
the amount of compensation to be paid on the expropriation of 
certain toll roads by the y . Affirmed.

The judgment appealed from is as follows:—
Rose, J.:—The County of Carleton took the requisite pro

ceedings for expropriating the “toll roads” (as defined in the 
Toll Roads Act, R.S.O. 1914, eh. 210, sec. 7Ô) of four different 
loll road companies. In each case there was the arbitration 
provided for by sec. 76 of tin* Act to fix “the price or compensa
tion to he paid for the road.” The arbitrators, in each case, 
were Mr. F. II. Chrysler, K.C.. appointed by the county, the 
late Mr. R. (1. Cod K.C., appointed by the company, and Mr. 
J. A. Ritchie, chosen by the other two as third arbitrator. In 
the ease of the Ottawa and Gloucester Road Company, and in 
one other case, the award was made by Mr. Ritchie and Mr. 
Chrysler, Mr. Code refusing to join. In the other two cases 
the arbitrators were unanimous. In each case the county cor 
punition move against the award. I deal first with the case of 
the Ottawa and Gloucester Road Company, because it was ar 
gued tirst, and what I have to say that is common to all four 
enses will be said in this judgment, and not repeated.

Besides making their award in each case, respectively, the 
arbitrators handed out a memorandum intituled in the matter 
of the four arbitrations, in which they all joined. This, while 
it is endorsed “Reasons”, does not set forth the calculations 
by which the various amounts awarded were arrived at; in
deed, it is, in effect, little more than a description of the evi
dence adduced and of the contentions made by the county on 
the one side and by the road companies on the other. It ends, 
however, with the statement that all the considerations set forth 
were present to the minds of the arbitrators, who “endeavoured 
to give due effect to all of these matters in making their 
award;” and counsel for the appellants, linking together that 
statement and a statement made earlier in the memorandum, 
to the effect that the statutory definition of “road” (in see. 
7.7 of the Act) ‘‘is now wide enough to include some value for 
the toll road itself, as well as for the franchise of the com
pany,” argue that it appears from the memorandum that, the 
arbitrators, losing sight of the fact that the physical assets which 
were being taken away from the companies were property 
which (except some toll houses and other things of small value),
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whether in the hands of the companies or of any purcl ms. i- 
from them, was subject to great restrictions as to the u> u, 
which it could be put, had attached separate values v tIn* 
physical assets and to the “franchises” of the companies am] 
had added these values together, instead of considering tin as
sets (including the fixed and movable property and the fran
chises) as a whole and arriving at the value of that whole to 
the companies. It seems to me that this argument can be sup 
ported only by a very strained and unnatural reading of the 
memorandum ; and that when the memorandum is read along 
with the reporter’s notes of the discussions that took place din
ing the course of the proceedings it is quite impossible t«. at
tribute to the arbitrators any such error as is suggested.

The increasing use of motor vehicles has made the upkeep of 
macadam roads a very expensive matter, and latterly the com
panies have not been making profits ; and counsel for the conn 
ty suggest that, having regard to the statutory obligation of 
a road company to keep its road in repair, the roads had li
corne a source of expense rather than of profit—a liability rath 
er than an asset. They do not, however, contend that the ar
gument based upon this suggestion should be pressed to what 
seems to be its logical conclusion—they do not say that the 
companies should be awarded nothing or a merely nominal 
sum—but they do say that the only fair way of getting at 
the compensation is to capitalise the average annual profit:-, of 
the companies, over the whole period of their existence. It i> 
fairly obvious from the figures that the arbitrators did not pro 
eeed by capitalising profits—whether that method was Mig 
gested to them or only to me upon the argument of the mo 
lions, 1 do not know—but it does not follow, unless that method 
is the only method permissible in such a case, that the arbitra 
tors have adopted a wrong method or that they have adopted 
the plan which counsel say the memorandum of their reason» 
shews that they did adopt.

That the plan of capitalising earnings is the proper plan, or 
a permissible plan, in certain cases, appears from the recent 
judgment of the Appellate Division in He Cobounj and (inn 
Ion Hoad Co. (1921). 64 D.L.R. 241. 50 O.L.R. 125; but neith
er in that case nor elsewhere, so far as I am aware, has it 
been laid down that it is a plan which must be followed in all 
cases. The companies in the cases in hand were able to adduce 
evidence which made it practicable to resort to quite another 
method of computation, a method which is much more likely, 
as it appears to me, to result, in a case in which it is available, 
in the ascertainment of the real value of that which i» being
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, x|iropriated ; anil in none of the cases does it appear that the 
arbitrators awarded a larger sum than the evidence justifies, if 
ilmt method of computing the compensation is followed.

A|)p. Div.

Out.

Roads ought, of course, to be built with reference to the kind
of traffic which will puss over them, and if that traffic includes °1™v* 
heavy motor traffic they will have to have a kind of surface Gjloickstkr 
which they would not need if they were to be used solely by k°AI* Co 
horse-drawn vehicles; and the more extensive the motor traf- Ooiktt of 
fie the more expensive will be the foundation and the surface Cxrmton. 
required. The motor traffic has so increased oil all the roads 
in question in these proceedings that, whoever owns them, they 
will have to be turned into roads having a surface of concrete 
or asphalt or some other material specially adapted to with
stand the wear and tear caused by this kind of traffic. In view 
of that fact, the companies adduced the evidence of competent 
and apparently careful engineers as to the value of the present 
road-beds to any one who is about to construct, on the sites 
uf the present roads, roads which will be suitable for the traf
fic* in question. These witnesses assigned to the present struc
tures a value, as material in place for road purposes, exceeding 
the sums which the arbitrators have awarded. It was stren
uously argued that to give effect to this evidence would be to 
substitute for the value to the owner (which was, of course, 
what the arbitrators had to ascertain) the value to the taker 
(which the cases say is not the criterion). It appears to me, 
ho \ that this argument is not well-founded. In each case 
it was in evidence that the county was not the only possible 
purchaser : there are other public bodies which might have tak
en over the roads, if the county had not done so, and to any 
one of those bodies and to the companies themselves, if the 
companies had decided to construct roads of the type which 
the traffic now requires, the value would have been exactly the 
same - the value of material in place very suitable as a founda 
lion for any road which it is decided to build. To say that the 
companies are entitled to be paid the value of that material, 
as material in place, is not to say that the existence of tin* 
county’s scheme of freeing the roads from tolls and making 
them suitable for modern traffic is to be taken as adding to the 
value of the companies' property: the value exists whether tin* 
county's scheme is adopted or not ; any one who wants to build 
roads in the particular locations would be well advised to pay 
a fair price for this road material. It is not like assigning to 
the pieces of road values derived from the fact that they are 
integral portions of longer roads owned by the county ; the 
values do not depend upon that fact at all, but upon the fact
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that material has from time to time been put in place and in 
the course of years has been so consolidated that it now forms, 
according to the evidence, a foundation for a modern road In
ter than any that could now be laid for the price which the 
engineers say the companies ought to have. To take this evi
dence into consideration is not, therefore, to do anything which 
in Sidney v. North Eastern Railway Co., 11914J 3 K.B. ti_M. 
the Court said ought not to be done. It is more like applying 
the rule of Re Gouyh and Aspatria etc. Water Hoard, |1!M)4| 
1 K.B. 417.

But it is said that there would never be competition amoiiiN 
the various public bodies of which another might have taken 
over any of these roads if the county had not done so; in other 
words, that a toll-free road is a liability to a public body, rather 
than an asset, and that one public body would not bid against 
another which shewed a disposition to acquire any given road. 
And it is argued, therefore, that there is no right to take int<> 
account any “special adaptability” of the companies’ properly 
for the purposes of the county’s scheme. This argument is 
based largely upon what was said by Rowlatt, J., in the course 
of his judgment in Sidney v. North Eastern Railway Co., but 
it does not seem to me that the passages referred to really help 
the county. 1'pon the land which was in question in th.it 
case there had been constructed, by lessees from the owner, a 
railway leading to a colliery, and this railway had become part 
of the line of the North Eastern Railway. The lease had ex 
pired, and the North Eastern Railway Company was exprop
riating the land. The question was what it ought to pay. Tli • 
Court held that regard was to be had to the special adaptability 
of the land for railway purposes, but not to the existence on 
it of an integral part of the North Eastern Company's railway, 
or to the fact of such railway’s forming part of the main line; 
see the judgment of Avory, »)., at p. 635. In explaining tlm 
holding, Rowlatt, *1.. pointed out that special adaptability for 
the purposes of the particular scheme of the expropriating com
pany may be taken into consideration where it can be said that 
there might have been other competitors for it for that purpose, 
and to the extent that the competition of such possible pur
chasers with each other and with the promoter would raise the 
possible price that might have been obtained in the market, 
but that where the price is reached at which all competition 
must fail, any further sum which the promoter can afford to 
pay must be referable not to the value of the land to the owner 
or in the market, but to the value of the land to the promoter 
for the purpose of his particular scheme. He did not say, ami
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I am sure he did not mean, that if it could have been shewn 
that no railway company would bid against another for a piece 
of land which that other was attempting to buy in order to fill 
a gap in its line, evidence as to the value of such piece of land 
for railway purposes generally would be irrelevant. All the 
cases shew that such evidence is relevant. What is irrelevant 
in such a case is evidence as to what the railway company can 
afford to pay rather than have a gap in its line. And in In re 
Gomjh and Aspatria etc. Water Hoard, (supra), it is distinctly 
laid down that it is not necessary, in order that the owner may 
be entitled to have the special adaptability of his land taken 
into consideration, to prove that the land could be used for the 
special purpose by any specified body other than the body which 
is expropriating it.

I have said that to take the evidence of the engineers into 
consideration in these cases resembles more nearly the applica 
lion of the rule of Re (ionyh and Aspatria etc. Water Hoard. 
than the doing of anything disapproved of in Sidney v. North 
Eastern R. Co. In the cases mentioned, the land —in the first 
case by reason of its location and configuration, in the second by 
reason of its location—was specially adapted to a par
ticular purpose, and the Court held that that special adapt
ability was to be taken into consideration. The same thing may 
be said about the roadbeds which the companies have construct 
ed ; they have a special adaptability for use as the foundations 
of roads of a modern character, and the only distinction be
tween those cases and the ones in hand is—and it seems to be 
a distinction without a difference—that instead of land in its 
natural state, as in the Aspatria and North Eastern cases, the 
arbitrators have had to deal with a manufactured article, a 
road-bed.

When a municipality exercises the power conferred upon it 
by the Toll Roads Act of expropriating those assets of a toll 
road company which are comprised within the statutory defini
tion of a “road” (R.S.O. 1914, eh. 210, see. 75), it does so 
proceed, as it did before the passing of the Toll Roads Munici
pal Expropriation Act. 1889, 52 Viet. eh. 28, by purchasing the 
shares of the company’s stock ; and, therefore, the sum which 
it has to pay is not necessarily limited to the value of the 
company’s physical assets as dividend-earning property, but it 
makes what the Municipal Act calls “due compensation” to the 
company ; and the arbitrators, in fixing that compensation, must 
ascertain the value of what is expropriated, and allow the 
highest value which the thing expropriated has, for the best 
use to which it can be put. In these cases the property ex-
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propriated included the material which, from time to time dm 
in" a period of nearly 70 years, had been placed in posi: u.n 
by the companies and had become consolidated. It would imi 
have paid the companies to dig up and carry away this mater- 
ial. even if they had been free to do so. The material, howcv i. 
had a value as roadways to which additions had to be made 
in order that they should be suitable for the requirements of 
modern traffic. The evidence was that the additions could be 
made for a certain price, and that when they were made there 
would be in place modern roads having as their foundations 
something as good as. or better than, newly built foundations 
costing certain specified sums. These ready-made foundations, 
therefore—whether they were called roads to which additions 
had to be made. or. as I have been calling them, road-material 
in place and available for use in the construction of new road'

had a value equal to the sums which it would have cost to 
lay new foundations. That value may be attributed to the 
“special adaptability” of the property for use for road pur 
poses; and the cases cited shew that the value attributable to 
that special adaptability is to be taken into consideration in 
assessing the compensation to be paid to the companies. It 
seems to me, however, that there is really no need to talk about 
“special adaptability.” or to consider the cases in which it i> 
discussed. These things are roads, and when a certain amount 
of money is expended upon them they will be perfectly good 
modern roads : why does it require the consideration of any 
cases to shew that their value to any one who wants a road is 
the value of modern roads, less what it will cost to put them 
in first-class modern condition ? The result is the same which
ever form of expression is used, but there seems to me to he a 
certain danger of making a very simple proposition seem ah 
struse by stating it in the language which has been used in the 
discussion of complex cases.

If my way of looking at the question is the correct one. it 
is immaterial to consider whether the companies had been inak 
ing, or had a fair chance of making, profits out of the use of 
their roads. The evidence as to this will, however, be referred 
to in the consideration of the individual cases. Each case dif
fers somewhat from the others in this particular, and there is 
no object in discussing the question at large.

The Ottawa and Gloucester Road Company, with whose case 
1 am now dealing, owned two pieces of road. The material* 
in place on these two pieces were valued by the engineers called 
by the company at $42,136.72 and $16,000.70. respectively, in
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all $58,143.42, the valuation being based upon the kind ol* cal 
vulation that has been described. The company also had cer
tain toll houses and some land : but these were not taken into 
account.

There was evidence that as roads are improved the motor 
traffic over them increases ; and it was suggested by the wit 
nesses that if these roads had not been expropriated the com
pany might have been well advised to put them in good con
dition at its own expense, in the expectation that the increased 
traffic would bring in a revenue large enough to put the com
pany's undertaking upon a paying basis, which it has not been 
for some years; but no one was prepared to say that the roads 
could be operated at a profit unless the Legislature could be in 
duced to authorise the collection of tolls at a higher rate than 
that now in force ; and no one seemed to have any very good 
reason for saying that, in spite of the modern desire to get 
rid of toll roads, the Legislature would be very likely to in
crease the rate. A remark made by Mr. Ritchie in another of 
the cases (the llytown and Nepean Company's case, indicates 
that he did not attach much importance to indefinite evidence 
of this sort; and I imagine that it is safe to assume that it 
was left out of consideration in this (the Ottawa and Glouces- 
1er Company's case), as 1 think it ought to have been. Certain
ly. the amount of the award, $42,500. made by Mr. Ritchie and 
Mr. Chrysler, is not so large as to indicate that anything was 
taken into account which the company was not entitled to have 
considered ; indeed, the inference is rather that very consider
able effect was given to the criticism by Mr. Hogarth, C.E., of 
the figures submitted by the engineers called by the company.

The appeal will be dismissed with costs.
The Judge also dismissed the appeals from the awards in the 

cases of the other three companies.
,/. K. Caldu'eB, and T. ./. Agar, for the appellants.
(iiorge F. Henderson, K.C., for the Ottawa and Gloucester 

Hoad Company.
Wentworth Greene, for the Nepean and North Gower Con

solidated Road Company and the By town and Nepean Road 
Company.

Ainslie IV. Greene, for the Ottawa, Montreal and Russell Con
solidated Road Company.

Latchford, J. It is, T think, to be regretted that after sum
marising the evidence and arguments submitted to them the ar
bitrators should have given no reasons for the conclusions ar
rived at. They only say that, having such considerations in mind,
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they endeavoured to give effect to all of them in making their 
award.

That nothing was allowed for franchises is evident. No 
claim was made for franchises before the arbitrators or assert 
ed on this appeal.

The companies claimed that they were entitled to be paid 
for the physical assets they possessed which were taken over 
by the County of Carleton—road materials in place, bridge-», 
culverts, ditches, and in two eases parts of a road owned in 
fee.

The contention of the appellants has been and is that these 
assets are of no value to the owners. During recent years, es
pecially, the revenues have been less than the expenditures for 
repairs, and no dividends have been available for distribution. 
The roads have become a burden instead of a benefit to their 
owners.

In the past it was considered that those immediately bene 
tited by a publicly available utility, such as a macadamised 
road, should pay for that advantage when and as often as thn 
used it. The modern tendency, however, fostered hv such h-gis 
lation as that under which the appellants have acted, is t" in 
pose on the public the cost of constructing and maintaining 
what only particular persons use. Thus it happens that many 
taking no part in the dance are compelled to pay the piper. 
The opinions now held so generally are not likely to change 
Unless they do, it is in the highest degree improbable that any 
one of the toll roads concerned in this appeal will produce i 
return to its shareholders, lienee the contention that the road> 
are worth nothing to their owners. This, pushed to its logical 
conclusion, means, as pointed out by Hose, *1. that nothing what 
ever should be paid for the properties expropriated. I am glad 
that no such view was taken in the award or in the judgment 
in appeal. I have had the advantage of knowing the tluvc ar
bitrators intimately throughout a period of 30 years. Une of 
them, who was an honour to his profession and to Canadian 
manhood, recently passed from this life. All three have been 
widely recognised in this Province as men of great business 
capacity, sound judgment, and absolute honesty. They unan
imously rejected as untenable the contention of the appellants, 
although they did not in all the cases agree as to the amount 
payable. They did not in any case allow as much as evidence 
shewed to be the value to the county of the property exprop 
riated, though doubtless they did not wholly disregard that 
consideration. It was open to them to decline to accept as to 
any particular road the estimate of value fixed by the appel-
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hints' engineers or by the engineers of the respondents or to ar
rive as they did in fixing due compensation at values greater 
than one or less than the other estimate.

I have no reason for supposing that the several amounts 
awarded are in any way excessive, and would therefore dismiss 
the appeals.

Middleton, J. 1 have come to the conclusion that the ap
peals should he dismissed. The value to the owner, and not 
the value to the taker, is said to be the test of the amount to 
lie paid, but this does not mean what is here contended by 
counsel for the county. To the county a road which is an es
sential link in a system may have such value that, if no right 
of expropriation exists, almost any price might be extorted, 
and it is this kind of thing the rule is aimed at. For similar 
reasons, property which has some special suitability for the 
scheme of the taker may have great value to him. but this is 
not the index of the price to be paid to the owner in whose 
hands it has no such special utility.

I should rather apply some such test as this : Assume no 
right to expropriate, but a willing vendor and a willing pur
chaser, honestly endeavouring to adjust a fair price. Work has 
been done upon the ground and material has been placed which 
will he of advantage to the purchaser. He should pay as much 
at least as it would cost him to do this work and supply the 
material. Work done which is useless, and material which is 
valueless to the purchaser, should be disregarded.

Applying this test, the engineers for the company proved fig
ures exceeding the award.

Counsel for the appellants admitted that any expropriation 
which took the property without such compensation would be 
confiscation, but would not admit liability for any amount be
yond what flu* engineers appointed by the county admit.

Once it is shewn or admitted that such allowance should be 
made, the amount must be determined on the whole evidence 
and not by the admissions of the witnesses of the one party. 
The amount awarded is more than the county engineer admits, 
hut less than the opposing engineer, prove. The evidence amply 
justifies the awards.

The appeals should be dismissed with costs.
Riddell, ♦!., agreed with Middleton, «I.
Lennox, J., agreed in the result.
Meredith, C.J.C.1*. (dissenting) The facts upon which tie* 

rights of the parties to these four appeals depend are few. 
simple and plain.
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The respondents are toll road companies, and the appellants 
are a municipal corporation taking over the toll roads of such 
companies in the interests of the public and at public expense.

Toll roads, such as those in question, have long since hail 
their day ; and are now eomomnly said to be “relics of bar
barism” which should long since have passed away.

In earlier days there was need for them, and many of them 
made some profit, though never much.

And, as to these very roads, it had come to pass that for 
many years— some one said 17 years—they have been altogether 
profitless, and should long ago have become public ways but 
for the forlorn hope of the companies that some day such thing 
as that which has happened might happen—they might be tak
en by the local municipality, the county municipality, or the 
Province, and that such taking might bring some money into 
the pockets of the shareholders of the companies 1 
that was worthless, if not worse than that—an an 
to them.

The road companies’ rights and duties were those prescribed 
in the Toll Hoads Act, under which they were incorporated: 
and it is said to be under the provisions of that Act that they 
are taken over by the appellants : and that that which the com
panies are entitled to from the county is due compensation for 
the roads taken : and the question is: what is the proper amount 
of such compensation, if any, for each of the roads in question.

The roads being, and having been for many years, profit les-, 
and with no future as roads owned by the road companies, ex
cept of more and more unprofitableness as the free roads con
tinued to be made better and better, it may very reasonably b> 
said that they are not entitled to compensation : that they arc 
in a money sense the better off the sooner the roads are aban
doned or taken over.

The answer to that is: but they are of much value to tin- 
respondents: getting them—even in the worthless, for the re
spondents’ purposes, condition in which they are as roods 
must save the respondents much money that must have been 
spent in buying land and making a new road, or in making the 
road if they adopted another existing one which is a free high
way.

The obvious reply is: it is not the value to the appellants, 
but it is the value of the road to the companies, that is tin- 
measure of compensation to be paid by the appellants.

But the logic of these contentions does not cover the whole 
subject of compensation, for in some instances the value to th“ 
taker may be the real value to the loser. If the case were one

UHHU
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of an ordinary mercantile transaction, the value to a purchaser 
might well be the general value of the article; that which pur
chasers arc willing to give is very good evidence of actual value; 
it is either really the market price or something very like it.

This, however, is not a case of that kind; the road companies’ 
rights arc not the ordinary common law rights of the owner: 
they are only such as toll roads legislation has conferred, and 
they are subject to the onerous obligations imposed by that leg
islation, as well as to the forfeitures, «te., provided for in it.

So. too. it must be borne in mind that the main purpose of the 
exaetments was not the enrichment or benefit of the company 
or its shareholders. It was to aid the public of the neighbour
hood, particularly, ami His Majesty’s liege subjects generally, 
in affording them some better roads in the days when that could 
not hi1 as well done out of the taxes available for that purpose.

Th shareholders of the companies knew that when, out of 
taxation, free roads were improved, the traffic should depart 
from them, and that all tell roads must in time be abandoned. 
That wa < inevitable and always obvious.

So that it is not surprising that when, after that time ha l 
limit1 and yet the toll mail companies clung to their roads for 
the sole purpose of compelling the publie to take the roads 
fmn them and pay large sums of money for that which was 
worthless to the companies, resentment of the travelling publie 
went further than the use of harsh words; that efforts wort? 
concentrated on improving another road so as to draw off the 
trallie from the toll road: the toll mail was avoided, payment 
of tolls evaded, and sometimes malicious injury done to toll 
gatis and gate houses, making' the h t of the t ill road com
panies. hanl nnd profitless enough at best, a st ill harder < ne.

During the past quarter of a century or so. the natural life 
of inns: of the toll roads eame to an end; free highways had 
Imvii (i improved that traffic could he mainly carried on upo i 
them: the time came in which it was unprofitable to maintain 
the g Ms at the costs of the obligations of the tell road compan
ies. Most of the companies eame to their inevitable, and from 
the first obvious, end, without litigation, though all made ef
forts in different ways to obtain money from the public through 
th municipalities or the Province before making the abandon 
iront of these roads provided for in the legislation to which 
they owed their existence, and by which they were bound.

All the companies which litigated their rights had, as the 
respondents here had, for many years before, that litigation in 
view, and had adopted all the means possible to fortify their 
position and increase any award of compensation that might 
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he made in their favour: whilst, on the other hand, no si ops 
of an opposite charaetcr were taken in the publie interests: the 
municipalities and the Province seeming to rest in the mistaken 
belief that there was no need for forethought and forearming, 
that, no matter which might be done, the result should be the 
same, that the law hail fixed some invariable and true measure 
of compensation that must in the end prevail.

The companies’ position, in thus holding on year after year, 
unable to improve the roads, unable to extract any profit from 
them, yet refusing to abandon them as provided for in the lens 
lation under which alone they could exist, has been called a 
“dog in the manger” policy; but that is hardly fair to the 
fabled dog; he was not anxiously waiting only to be enticed 
out with a golden bone, whilst the public had in the ham Is of 
the municipalities and of the Province a whip which might 
have been employed quite as effectually.

The municipalities, or others in the same interests, might 
have purchased a controlling number, or all, of the shares of 
these companies, which shares had come to be really worth 
nothing, and having them could have abandoned the road or 
have sold out for such consideration as they deemed right. Tie» 
municipalities or the Province could have chosen an adjacent 

way and have const meted their “state highway” upon 
it, and have driven the toll road companies to abandonment: 
or they could have made their highway alongside of lin- toll 
road, with the advantages of a wholly modernly const rueteil 
and placed road, and so also should have done that which com
monly is described as throwing the toll road into the scrap 
heap, and so compelling abandonment which would enable the 
municipalities to give the land owners upon whose land the new 
road was built, the old road in lieu of it.

These things arc not merely “moral” consideration: they nr.* 
decisive of the companies’ claims for compensation; for, if ih . 
had the whip hand and could exact their own price, their ro.i I 
might be worth that much to them: whilst, if the municipal: 
ties or the Province held the whip, and could compel abandon
ment, there can be no compensation for a thing which in itself 
was worthless to the companies.

The municipalities and the Province having plainly hail the 
whip hand, the companies could get from them only that which 
they in the public interests deemed it fair to pay, and that 
was very fairly put by them in these cases, at the actual savin:’ 
to them in getting the old road—instead of constructing a new 
one elsewhere—as measured and ascertained by the competent

24
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public officers and men employed in the actual work of con
structing the new highway in the place where the old one was. 
The appellants having been, and being as I understood Mr. 
Caldwell, willing to pay these sums, instead of applying the 
thumbscrews which I have mentioned, and paying nothing. I 
am in favour of allowing these appeals and reducing the awards 
to such sums. The appellants are entitled to their costs of these 
appeals.

To prevent any notion that any contention in the companies' 
favour has been overlooked, it may be as well to add some words 
in regard to the suggestion that the companies might have made 
cement or asphalt roads, as well as the county or the Province: 
it should hardly be needful to say that the companies were 
penniless, without power to acquire new stock, ami subject to 
a limitation of tolls which made it impossible to keep up even 
a gravel road: and that these new toll roads could have been, 
equally with the old ones and by like method, driven to the 
scrap-heap. Toll roads cannot pay. toll roads cannot live to
day. here.

Then it was said that one of the roads and some additions 
to others were not highways originally, but that the land for 
them had to be bought by the companies in order to make 
these roads. But how can that affect the question here in
volved? It is the roads which are being taken, the roads as 
they are, and the question is not how much did the companies 
pay for them, but is: what were they worth to the companies 
before the appellants appropriated them? Not what were they 
worth after the appellants’ purposes respecting them became 
known and had been carried into effect: see Vedars Uapids 
Manufacturhu/ and Power Vo. v. Lacoste, 1(1 D.L.R. 168, (1911] 
A.C. 569. When the land was purchased ami made part of th
read, the company had no more power over it than if the lam! 
nr right of way had cost nothing: the road was altogether sub
ject to the provisions of the Act ami could be dealt with only 
as permitted by the Act; if abandoned, it must be altogether 
abandoned.

But the sole question here is, what were the roads, as they 
were, worth to the companies immediately before the appellants 
appropriated them? The answer is. unquestionably: nothing 
as going concerns, worse than worthless in that respect, and 
nothing in the market; there arc no purchasers for such profit 
less things: and nothing in holding the manger, against the 
public, because the municipalities and the Province1 held the 
whip by which they might without cost lawfully be driven out.
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Sank. HEX v. ALLEN.
777" Saskatchewan Court of Appeal, Haultain, C.J.S.. Lamont, Turgeon. and 

McKay, JJ.A. May 19, 1912.
Indictment, information and comtlaint (|I1E—30)—Conti..........

UNDER SEC. 238 (/) OF CRIMINAL CODE—VALIDITY—Si x 11 I<*i;v 
OFFENCE AGAINST "PEACEABLE PASSENGERS”—CONVICTION Foil III 
FENCE AGAINST "A PEACEABLE PASSENGER.”

An information and conviction under sec. 238 (/) of the Crim
inal Code, which refer only to "a peaceable passenger" is a nullity 
and should not be enforced, there being no evidence that any 
other peaceable passenger was impeded or incommoded on ill- 
occasion in question and the section applying only to the imped
ing or incommoding of "peaceable passengers."

Case stated by a Police Magistrate on a conviction under 
sec. 238 (/) of the Cr. Code, for causing a disturbance in or 
near a street in the village of Lang, by impeding or inco-ii 
mod in g a peaceable passenger, and being therefore a loose, idle 
or disorderly person and a vagrant.

The facts of the ease are as follows:—Violet Allen, the damrli 
ter of the accused, who will lie 18 years of age on May 19 nexi. 
left her parents’ home, apparently to go to school, and did not 
return. The parents subsequently learned that she was living 
with one Mrs. Batty in Lang. There was evidence that the 
girl had left her home on a previous occasion. Between Feint 
ary 22 and March 17. the date of the alleged offence, the parents 
endeavoured to induce her to come home, but she refused. They 
consulted a solicitor and the inspector of the police at Weyburn. 
and it was subsequently arranged between the father and 
mother that the former should go out and bring the daughter 
home by force, if necessary, lie met her on her way to scluol 
on the 3 street and walked up the street with her, asking 
her to come home, but she still refused to return. When they 
came opposite the gate of the Allen’s home, he seized the girl 
and endeavoured to carry or drag her to the house. In passing 
through the gateway the girl clung to the gatepost and called 
for help. In response to her calls, a number of persons ran up 
and a crowd gathered. Mrs. Allen also seized the girl, but one 
of the crowd removed her hold, and in the melee, Allen also re
leased the girl, who then made her way to school.

Two contentions were submitted on behalf of the accused; 1 li 
That there could not he a conviction for vagrancy uule>s the 
accused had in some measure acquired the character of a vagrant 
and that the provisions of sec. 238 (/) did not apply to a man 
of property such as the accused; (2) That the accused, by virtue 
of his parental authority was justified in attempting to bring 
the girl home by force and that, therefore, the disturbance was

4
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caused not by him but by those who interfered with him in the 
exercise of that authority.

The questions for the consideration of the Court of Appeal 
were as follows:—“1. Was I right in holding that it was un
necessary to shew that the accused had in some measure ac
quired the character of a vagrant apart from the facts above 
si t forth, in order to render him liable to conviction under this 
section? 2. Was I right in holding that where the girl was 
shewn to be upwards of 17 years of age, to have left her home 
of her own free will, and to be desirous of remaining away, the 
father was not, in the absence of some authority vested in him 
by a competent civil Court, justified in attempting to take the 
girl hack into his custody by force.’’’

II. I). Pickett, for appellant.
II. A. McNiven, for prosecutor.
II.u ltain, C.J.S.:—Neither the information nor tin* convic

tion in this ease discloses an offence known to the law.
By sec. 238(/) of the Cr. Code R.8.C. 1906, eh. 146, ‘‘Every

one is a loose, idle or disorderly person or vagrant who...........
(/) causes a disturbance in or near any street, road highway or 
public place, by .... impeding or incommoding peaceable pas
sengers. ’ ’

The information and conviction only refer to “a peaceable 
passenger” who, I assume, was the daughter of the accused, and 
I should gather from the statement of facts in the stated case 
that no other peaceable passenger was impeded or incommoded 
by the accused on the occasion in question.

On these facts, I am of opinion that the conviction is a nul 
lity, and cannot and should not be enforced.

It will not, therefore, be necessary to deal with the questions 
submitted in the stated case. There will be no order as to 
costs.

Since the argument was heard in this case, counsel for the 
respondent has asked leave to raise the further objection that 
this Court has no jurisdiction to hear an appeal by way of a 
case stated by a Justice of tin1 Peace. This ground is, in my 
opinion, not well taken. By sec. 705 (b) of the Cr. Code:— 
"The Court” in the sections of this Part relating to justices 
stating or signing eases means and includes any superior Court 
of criminal jurisdiction in the Province in which the pro
ceedings in respect of which the case is sought to be stated aie 
carried on.

By sec. 2 (35) (/) of the Cr. Code, “Superior Court of crim
inal jurisdiction” means and includes, in the Province of Sas-
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katchewan, the Supreme Court of the North-West Territories 
until the same is abolished, and, thereafter, such Court as is 
by the Legislature of that Province substituted therefor. In 
1907, the Supreme Court of the North-West Territories was 
abolished and the Supreme Court of Saskatchewan substituted 
therefor. The Rules of Court with regard to eases staled hv 
magistrates of both the above-mentioned Courts provided for 
the appeal being taken either to the Court cn banc or a Jud.-v 
in ( 'hambers.

By the Court of Appeal Act, 191.1 (Sask.), ch. 9 and lh- 
King’s Bench Act, 1915 (Sask.), ch. 10, the present Court of 
Appeal and Court of King’s Bench were established and the 
Supreme Court of Saskatchewan was abolished.

By sec. 6 of the Court of Appeal Act, It.S.S. 1920, ch. 38, tIn- 
Court of Appeal is declared to have all the jurisdiction and 
powers possessed by the Supreme Court of Saskatchewan <n 
banc immediately prior to the coming into force of that Act. 
The same section also confers jurisdiction and power, subject i 
the Rules of Court, to hear and determine all application f : 
new trials, etc., etc.,—

“And all other motions, matters or things whatsoever which 
might lawfully he brought before any divisional Court of the 
High Court of .Justice or the Court of Appeals in England mi 
the first day of January, 1898.”

The Court of Appeal succeeded to the jurisdiction and pou 
of the Supreme Court of Saskatchewan en banc, and tin - \\/i\ 
it to the jurisdiction and powers of the Supreme Court of 
the North-West Territories cn banc, and for the purpose of tin- 
exercise of that jurisdiction and those powers was substituted 
for those Courts, and, therefore, an appeal by way of a <• v 
stated by a Justice is properly brought to it. It may also In- 
noted that in England in 1898 the right of appeal by stated 
case to the High Court was given by the Summary Jurisdic
tion Acts of 1857 (Imp.) ch. 43, and 1879 (Imp.) ch. 49. tin- 
cases were heard and determined by a Divisional Court of the 
King’s Bench Division.

Lamont, J.A.—I agree that the conviction was a nullity.
Tvbueon and McKay, JJ.A. concurred with IIavltain, C.J.s.

Judgment accordingly.
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IIAHRKTT V. HARRIS.
Ontario Supreme Court, Middleton, J. December SI, ItHl.

Parties ( § IA—51)—Members of vnin<orporateb body—Action again st 
FOR TORT— RltillT TO INVOKE Ul l.E 75.

In un action to recover damages for a tort against the members 
of an unincorporated association, the members of such association 
cannot invoke Rule 75 which enacts that, “When there are 
numerous persons having the same interest, one or more may <u.: 
or be sued, or may be authorised by the Court to defend on be
half of or 1'or the benefit of all" unless it is intended to be alleged 
that tile unincorporated body is possessed of a trust-fund and such 
circumstances exist as to entitle the plaintiff to resort to that fund 
in satisfaction of his claim.

Motion by the plaintiff for an order appointing three in
dividual defendants to represent the Monarch Park Business 
Men's Association, and authorising them to defend the action 
for the association, which was unincorporated. The individual 
defendants were the president, the secretary, and the treasurer 
of the association, which was also named as a defendant. 

Norman 8. Macdomielf, for the plaintiff.
U. II. (Ircer, K.C., for the defendant association.
William Johnston, K.C., for the defendant the Municipal Cor

poration of the City of Toronto.
Middleton, J.:—Little appears upon the material, hut counsel 

admitted the following facts. The association is a voluntary 
association to advance the interests of the merchants in a ccr 
tain locality in the city of Toronto. There is no incorporation 
and no property save possibly some small sum derived from 
membership fees. To advance the objects of the association, 
some demonstrations were held upon the streets, and a rope 
was stretched across a highway to prevent the crowd from in
terfering with what was taking place. It is said that this was 
placed by the leave of some civic official. The plaintiff, in law
ful use of the road, was travelling in an automobile, and this 
rope caught the cap of the radiator of the car and threw it 
violently in the plaintiff’s face, so injuring an eye as to cause 
blindness.

The action is brought against the three defendants and the 
city coi poration, and what is sought is that some right to a 
remedy against the association may be found by this applica
tion, based on Rule 75. This rule is as follows :

“Where there are numerous persons having the same interest, 
one or more may sue or be sued, or may be authorised by the 
Court to defend, on behalf of, or for the benefit of all.”

This rule is based upon an English rule introduced by the 
Judicature Act, and is an attempt to graft upon the common 
law practice a procedure familiar in equity. Where what is

Ont.
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sought is a (led a rat ion of right or an injunction or other e*|iii;- 
able relief, there is not much difficulty in applying the Rule, 
hut where what is sought is the purely common law remedy i.f 
the recovery of money in respect of a tort, new difficulties pre 
sent themselves. The technical aspect of the case soon become, 
confused with fundamental questions—e.g., the liability oi all 
the members of an association for the wrongful act of one.

A short review of the decisions is necessary to understand t he 
situation.

In Temperton v. Russell, [1893] 1 Q.B. 435, the plaintiff mi *1 
members of the committee of a trade union as representing the 
union, seeking damages for wrongfully procuring persons whu 
hud made contracts with him to break them, and for an injunc
tion. A Divisional Court struck out of the writ of summons 
all words indicating that the defendants were sued as repr- 
«tenting their fellow-members, and on appeal to the Court of 
Appeal this decision was affirmed. Lord Justice Lindlev, win 
delivered the judgment, laid down certain principles which haw 
since been much discussed and have not been accepted in their 
entirety.

First, the rule requires the persons re • esented and the dr 
fendants to have the same interest in on cause or matter, and 
this extends only to persons who have or claim some beneli«-i,il 
proprietary right which they are asserting or defending.

Second, the rule only enables the former equitable jurisdic
tion to be exercised by all the Divisions of the Court, and su has 
no application to actions of tort.

Third, an injunction could not even in equity be granted 
against persons who were not parties to the action.

This ease was followed in Wood v. McCarthy, [1893] 1 <j.lt. 
775, by Wills, J., who pointed out that the defendants against 
their will could be nominated to represent the class.

In EU is v. Duke of Bedford, [1899] 1 Ch. 494, and lhd;e of 
Bedford v. Ellis, ] 1901 ] A.C. 1, the question of the accuracy 
of those statements was considered. In this case the plaintiffs 
joined in an action against the Duke of Bedford, the owner of 
Covent Garden Market, claiming, on behalf of themselves and 
all others, the growers of fruit, flowers, etc., a declaration of 
certain rights in the market which they claimed to possess under 
a statute relating to the market. The Court of Appeal held 
that the plaintiffs had such an interest in common as to enable 
them to maintain the action. Lindley, M.R., was a member of 
the Court and agreed ; in fact he wrote the leading judgment. 
There is no suggestion in any of the judgments that Tewyerton
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v. II asset I was not well decided. In the Lords, Lord Macnagli- 0,,t- 
ten points out that what was said by Li ml ley, M.R., was too
narrow, and that the rule applied even where there was no ----
proprietory right, and that plaintiffs might always, in equity, Baiuuctt 
sue where there was “a common interest and a common griev- hakkis.
anee ... if the relief sought was in its nature beneficial ----
to all whom the plaintiff proposed to represent” ( [1901] A.t\ mummoh. j. 
at p. 8). The learned Lord points out the true ambit of the 
rule. It is “to apply the practice of the Court of Chancery 
to all divisions of the High Court” (p. 8). The old practice 
of Chancery was based upon the principle that the Court requir
ed the presence of all parties interested in the matter or suit 
in order that a final end might be made of the controversy.
Where the parties are numerous, you can only “come at jus
tice’” with any convenience by tin- device of a representative 
suit. Temperton v. Russell, apart from the dicta, was well de
cided, for “the attempt made there to invest the defendants 
with a representative character was absurd on the face of it “
(p. 10).

In the same year, the ease of Taff Yale Railway Co. v. Amal
gamated Society of Hail way Serrants, [1901] A.( . 42(>, was de
cided ; Lord Macnaghten and Lord Lindley both taking part 
in the decision. Two questions were determined. A trades un
ion can be sued under its own name by reason of the status 
given it by legislation, and such a union is liable for damages 
for injury which it inflicts. There are. however, weighty dicta 
bearing on the question before me. Lord Macnaghten (p. 4117) 
repudiates an argument put forward by Mr. Haldane, that 
where a wrong is done by a body of persons acting in concert, 
too numerous to be made defendants, the person injured would 
be without remedy, unless lie could fasten upon the individuals 
who with their own hands had done the wrong. The illustration 
is given of an unregistered trading body operating a factory 
which fouled a stream, where it was said defendants might be 
sued in a representative capacity. It is not said whether this 
would only be so if an injunction was claimed or whether it 
would equally be the case if the claim was for damages.

Lord Lindley’s remarks are particularly important. He 
points out fpp. 442, 443) that the problem is not new. The 
common law rules as to parties were too rigid for practical pur
poses when attempted to be applied to trade unions. The more 
flexible rules of equity allowing class representation were es
sential to prevent a failure of justice. lie refers to the state
ment of Sir George Jessel, M.R., in Commissioners of Sewers v.
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Ont. Gellatly (1876), 3 ('ll. 1). 610 at p. 615: “Where one multitude 
S.C. persons were interested in a right, and another multitude of
---- persons interested in contesting that right, and that right was

Barrett a general right . . . some individuals out of the one mill
Harris. titude might he selected to represent one set of claimants, and

-----another set of persons to represent the parties resisting the
Middwon, J. (,iajm> antj the right might be finally decided as between all 

parties in a suit so constituted.”
Lord Lindley then adds ((1901) A.C. at p. 446): “The 

principle on which the rule is based forbids its restriction to 
cases for which an exact precedent can be found in the reports. 
The principle is as applicable to new cases as to old, and ought 
to be applied to the exigencies of modern life as occasion re 
quires.” He then refers to the “unfortunate observations" on 
the rule in Tcmpcrton v. Russell, “happily corrected” in lhd-< 
of Bedford v. Ellis, and adds: “I have myself no doubt what- 
ever that if the trade union could not be sued in this case in 
its registered name, some of the members (its executive commit
tee) could be sued on behalf of themselves and the other mem
bers of the society, and an injunction and judgment for dam
ages could be obtained in a proper case in an action so framed. 
Further, it is in my opinion equally plain that if the truste-" 
in whom the property of the society is legally vested were ad
ded as parties, an order could be made in the same action for 
the payment by them out of the funds of the society of all dam
age» and costs for which the plaintiff might obtain judgment 
against the trade union.”

This being the state of the law, Metallic Roofing Co. of Can
ada v. Local Union No. 30 (1905), 9 O.L.R. 171. was determin
ed by the Court of Appeal. The defendant was an unincor
porated body and was sued in its name, which wras held to I»1 
improper, but it was held that an order might properly be mail- 
permitting certain named defendants to be sued for the ela>*: 
although the action was based on tort, the allegations being very 
similar to those of the plaintiff in Temperton v. Russell, an or
der should he made for representation of the members of the 
union.

It is pointed out in this ease, as well as in the English cams, 
that “the use of the name in legal proceedings imposes no dn 
ties and alters no rights: it is only a more convenient mode it 
proceeding than that which would have to be adopted if the 
name could not be used.” The sequel is important. The plain
tiff was awarded the costs of appeal, and the problem of reali- 
Ration had to be faced, and the result is found in Metallic Hon]
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in.7 Co. of Canada v. Local In ion Xu. .10 (1905), 10 U.L.K. 108, 
where it was held that the costs awarded against the represen
tative defendants could not he realised by garnishee process at
taching money to the credit of the union. The Court refused 
to consider what would be the situation in the event of a re
covery in the action. At the trial there was a recovery, and 
the Court of Appeal indicated that under this the property 
of the society could be taken : Metallic Hoof ing Co. of Canada 
v. Jose (1907), 14 O.L.R. 156 ; but this was reversed upon an
other ground by the Privy Council (Jose v. Metallic Hoofing 
Vo. of Canada, [1908| A.C. 514) and a new trial directed. There 
was no indication by the Judicial Committee that it thought 
the action improperly constituted.

Since then, light has been thrown upon the situation by two 
important cases in England, Markt <V Co. Limited v. Knight 
Steamship Co. Limited, 11910] '2 K.1». 1021, and Walker v. Sur, 
|19141 2 K.li. 930.

In the former case a ship had been sunk at sea. The plain
tiffs. who had shipped goods upon her, sued, on behalf of them 
selves and other owners of cargo, for damages by reason of 
breach of contract and duty in the carriage of the cargo. It was 
held that the plaintiffs and those whom they undertook to re 
present had not “the same interest in one cause or matter * ’ 
within the meaning of the Rule. The scope and due applica
tion of the Rule are discussed at some length, and an acute dif
ference of opinion upon matters of importance upon this mo
tion was developed.

Vaughan Williams, L.J., points out that in Duke of Bedford 
v. Kills the essential thing was that all the class had the same 
rights and all relied upon the same charter, and that according 
to the old Chancery idea all must in some way be parties to the 
action. Here the rights of each depended upon his own con
tract. and each might sue to enforce his rights without asking 
the other a party to the action. The test is not the same as that 
applicable when considering the right of individuals to join as 
plaintiffs, when it is enough to find that the rights claimed 
arose out of the same occurrence, and there is a common ques
tion to be tried. (See Rule 66). Fletcher Moulton. L.J., first 
emphasises this distinction, and applies as the test in the case 
in hand Lord Macnaghtens paraphrase of the rule, “Given a 
common interest and a common grievance, a representative suit 
is in order if the relief is in its nature beneficial to all whom 
the plaintiff proposes to represent.” There is no common in
terest ; each seeks his own damage. The suggestion that all 
might have a common interest in a declaration of misconduct in

Ont.
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^ll- Hit* course of navigation is answered by the statement that a
8C claim for damage cannot be split up into an abstract propre
-----tion and an award of damages. He goes so far as to say: “The

UAHRhTT claims here are necessarily claims for damages only and there
HArbis. fore no representative action can be brought.”

----- Buckley, L.J., dissents, thinking that a class-action can be
Middleton, j. even where the claims are distinct, substantially apply

ing the test as to joinder of parties.
In Walker v. Sur, the plaintiff sought to recover arehiit-i s 

fees from an unincorporated religious body which had ci tel 
a hospital. An order of representation was made authorising 
the four named defendants to defend on behalf of all the n,em
bers of the Order. This was sought so as to enable the plain
tiff, if successful, to reach the property of the religious Order. 
In the Court of Appeal this was reversed. Vaughan Williams, 
L.J., states that the object of the Rule was to make easier the 
bringing of actions for the enforcement of rights against an un
incorporated aggregate of people. “It lies with the Judge to 
give the authority and if he thinks it a ease in which the plain
tiff may properly sue the persons that lie proposes to sue as 
people proper to be authorised to defend in such cause or mat
ter on behalf of or for the benefit of all persons interested then 
the order may be made.” As this did not appear, the order was 
refused. Buckley, L.J., points out that without such an order 
the plaintiff can only obtain judgment against the named de
fendants and execution against their individual assets. lie 
then says that “we have to determine whether this action nuirlii 
to go on so that execution could be maintained against nil tin- 
persons represented. In my judgment that would lx- impos
sible. It is simply an action of debt against a large numher f 
individuals, and no judgment could be obtained which w« tild In- 
representative against all of them, there could only he n judg
ment individually against each of them.”

Kennedy, L.J., says ([1914] 2 K.B. at pp. 936, 937): “This 
is an action of debt, and . . . such an action, where the 
person or persons sought to be sued are, as here, members of 
an unincorporated body which cannot itself be sued, will rot lit-, 
framed, as this action is sought to be, under the authority -riven 
by the Judge. I admit that I feel a difficulty in saying what 
does, and in general terms what ought not to, fall within 
the terms of this permission: but of the body in the present 
case we know very little on the affidavits before us, and it i> 
not pretended that, as was the case in the Tuff Yale ca>- there 
arc any funds vested in trustees. It is not alleged there are 
any trustees at all, and the claim is to my mind a claim in
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which it is sought to make a judgment for payment of money 
effective against a number of persons who belong to a named 
society but who have no common fund vested in trustees who 
could be joined as representing the society.” He then points 
out (p. 937) that the membership is not fixed. ‘‘The body is 
continually changing, and to give a judgment against all the 
members for debt would be to include the case of an incoming 
member, who would bo made liable though he was not a mem
ber at the date of the contract ... A judgment could not 
very well be given against one who had ceased to be a mem
ber ..."

The impropriety of any personal judgment operative against 
one who has not served is also pointed out.

Since then the question has been regarded as placed upon a 
firm basis. For example, in Mercantile Marine Service Assoc
iation v. Toms, [1916] 2 K.15. 243, an order was refused in an 
action for libel against an unincorporated society of 15.000 
members. The named defendants were the chairman, vice 
chairman, and secretary of the guild. It was asked to add the 
trustees of the funds of the guild to represent the body. Swin
fen Lady, L.J., said (pp. 246, 247) : “The action is for libel, 
ami the plaintiffs must prove who published the libel, and 
prima facie only those who have published it either by them
selves or by their servants or agents or have authorised its pub- 
heat ion are liable. The various members of this association may 
he in a wholly different position. If the members of the man
agement committeee were sued, and if in fact they had authoris
ed the publication of the libel, they could raise such defences 
as might be open to them . . . The other members of the 
association, if sued, might say that, however defamatory the 
words complained of might be, they did not authorise their 
publication. ... In my opinion this rule is not intended 
to apply to such a case as this.” The Lord Justice then points 
out that there is no case in which the rule has been applied 
in the case of a pure tort and points out that the statement 
ni Lindley, C.J., in Tcmpnion v. liusscll, that it is not ap
plicable in actions of damages for tort, has never been dis
tilled from, and that, apart from the modification of the one 
statement that the common interest necessary must be proprie
tary. tin- decision is still good law. Pickford, L.J., agrees, but 
seems careful to avoid the statement that in no case can the 
Rule be used in an action for tort. He rests mainly upon the 
fact that the plaintiff had not shewn that he could not obtain an 
effectual remedy without having the 15,000 members before the 
Court.
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The only other ease that 1 am aware of bearing on the quev 
tion is London Association for Protection of Trade v. (iron- 
land* Limited, [1916] 2 A.C. 15, where an unincorporated body 
was sued in its trade name for libel, and it is said (p. 30) that 
the rule cannot he relied on unless it appears in the style <>f 
cause that the defendants are sued as representatives. 1 should 
add that an order authorising the defendants to represent the 
class is, by the rule, equally essential.

The result, in my opinion, is that in an action to recover 
damages for tort the rule cannot be invoked unless it is in
tended to be alleged that the unincorporated body is pos>.s<ed 
of a trust-fund, and such circumstances exist as to entitle the 
plaintiff to resort to that fund in satisfaction of his claim. In 
such case the trustees may be appointed to represent the general 
membership in defending the fund.

Where the claim is equitable in its nature, an order may he 
made where under the old Chancery practice it was necessary 
to have all the members of the class before the Court in some 
way, and the membership of the class is too large to permit 
this save by such an order. Where there are many tort-feasors, 
the plaintiff has an adequate remedy by suing those whom he 
can shew to he wrong-doers, and from whom he may expect to 
levy the amount of any recovery. Any individual alleged to he 
a wrongdoer and to be liable to a personal judgment ought to 
have an opportunity of defending himself. His interest U 
several and not in common with other alleged wrongdoers.

The plaintiff’s claim here is not very different from that in 
Brown v. Lewit (1896), 12 Times L.R. 455, where the plaintiff 
recovered damages against the members of the executive com
mittee of a football club upon the grounds of which a defective 
stand had been erected.

The motion must be dismissed with costs to the defendants 
in the cause.

Motion dismissal.

CITY OP GREENWOOD v. CANADIAN MORTGAGE I NX. Co.
llritish Columbia Court of Appeal, Martin, Oallihcr, McPhillips <irut 

Eberts. JJ.A. June ?, WJI.
Motions and obdkbh (gll—6)—Powkk of Jvimik to vacate oRiu.it maiik

Where mortgagees are In possession of certain property, and in 
receipt of the rents and profits, and an order is made a filling 
the said property, and the mortgagees have received no notice of 
the application on which the order is founded, the Judge who 
made the order may vacate It insofar as to enable the mortgagee* 
to lie heard, and after hearing the matter, may vacate the order

•Kjq8|j 8,aaan8)joui aqi saajpnfa.nl jj tm jb.iohuj apura Xpmoi vud
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Taxes ( § IV—175)—Special lien —Riu.iith of municipality—Sec. 229 B.C.
Municipal Act as amended uy 1919 (B.C.) en. G3 sec. 9—Con------
struct ion. C.A.

Section 229 of the Municipal Act 1914 (B.C.) ch. 52, as amended -----
by sec. 9 of 1919 (B.C.) ch. 63, does not empower a Municipal City or 
corporation to receive the rents and profits of land for arrears G been wool 
of taxes, to the prejudice of a mortgagee in |>ossession, the words v.
lands and improvements, in the section not including rents and Canadian 
profits as concomitant elements. Mohtuaoi

Inv. Co.
Appeal by plaintiff from an order of Morrison, .1., of De

cember 2d, 1920, vacating an order made by him of September 
23, 1920, at the instance of the plaintiff, under sin». 229 of the 
Municipal Act, as amended by see. 9 of 1919 (B.C.) ch. 63, that 
the corporation he empowered to collect the rents and profits 
due or hereafter accruing due from the tenants of said lands 
The defendant, holding a mortgage on a portion of the property 
affected by said order, obtained an order on November 3. 1920, 
that it he allowed as a party. On motion by the defendant, 
an order was then made vacating the order of September 23.

The judgment appealed from is as follows:—
Morrison, »T. :—Were it not for see. 229, 1914 (B.C.) eh. 52, 

as amended by see. 9 of 1919 (B.C.) eh. 63, it could not be 
contended successfully that taxes would have priority over a 
mortgagee in possession collecting rents. The question submit
ted to me herein is as to whether that section has created a 
special lien on the rents separate and apart from that on the 
lands and improvements. In my opinion the section in question 
does not create a lien of that sort. It seems to me that the key 
to a proper interpretation of the provision lies in the reference 
to the Creditors’ Belief Act, B.S.B.C. 1911, ch. 60 which, taken 
compendiously destroys priorities between creditors and has 
no reference to rents. The section specifically refers to lands 
and improvements. These terms are exclusive and do not carry 
with them rents and profits as concomitant elements.

The order, therefore, insofar as it affects the Canadian Mort
gage Investment Co. is vacated. On the main application, this 
company had no notice thereof, and I. therefore, reopened the 
matter to let them in to appear, with the above result.

F. A. McDinrmid, for appellant : There are two questions to 
he considered, first, as to the effect of sec. 229 of the Municipal 
Act as amended by see. 9 of 1919 (B.C.) eh. 63, that is as to 
whvther a lien can be given in respect of rents and profits prior 
to a . ale of the land for taxes; and secondly as to the authority 
of the Judge to vacate his own order. It was an e.r parte order, 
first, Ilia* was substituted by an order made on motion to the 
f-ourt. A Judge has no m to review his own order.3611
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mu* Hriijht'g Trustees v. Sellar, [1904] 1 Ch. .‘169; Jit si, 
N a zaire Co. (1879), 12 Ch. D. 88. Taxation takes prceedimv 
over all claimants except the Crown. There is precedence <.\. r 
a mortgagee whether in or out of possession : see Town of SI ar
il con Falls v. Imperial Land Co. (1914), 20 D.L.Ii. 718. .;] 
O.L.R. 62. We always had the remedy of sale under the Act 
and the question is whether the section gives us precedent! 
over tin* mortgage.

/>. A. McDonald, K.C., for respondent : He gets nothing un
der the statute except what the statute actually and clearly 
gives him. and, under the Act, he only lias a right against land 
and improvements. The Ontario Act gives further power. Tic 
apt language is there, so that the Ontario ease referred to do<s 
not apply, lie has the right to sell the lands but the Act g \ 
him no preferential lien for rents and profits. The nearest to 
this is a mechanic’s lien: See Wallace on Mechanics' Li. 
3rd ed., 10. The word “privilege’’ would not include the ri lit 
to rents and profits.

Martin, J.A. : Two questions were raised in this appeal. <>, c 
as to the .jurisdiction of the .fudge to reopen his order of Sep
tember 23rd, 1920, which we decided at the hearing in favour 
of the respondent, and the other as to the right of the pl.iiu 
tiff under see. 229 (1) of tin* Municipal Act, 1914 (ICC.) cli. 
52, as amended by see. 9 of 1919 (H.C.) ch. 63 to enforce tin 
preferential special lien for taxes on the land and improves ni» 
thereby conferred by means of an order to appropriate to i!-elf 
the rents of the land due to the mortgagee in possession who w,i- 
collecting them. Sub-section (2) goes on to say that

“If it shall be necessary or advisable to protect or enforce 
the said lien by any action or proceedings, the same max be 
done by order of the Court, upon application therefor, and 
upon such notice thereof as to a Court or a Judge shall oui 
meet.”

The respondent submits that there is nothing therein which 
would authorise the realisation of a lien in so unusual a man 
tier and that all the Court can do is to direct a sale in the usual 
way, the section conferring nothing more than a special lien 
enforceable by action or other proceedings sanctioned “by nr 
der of the Court”, which means a sale, but such action or 
proceedings can only be commenced after application therefor, 
and such notice as the Court may direct, which conditions pre
vent, in the interest of the defaulting owner, or others, any 
precipitate or unfair prejudicial steps being taken. That. 1 
think, is the correct view of the section, and as no apt authority 
has been cited to the contrary, the appeal should be dismissed.
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(Iallmeb, J.A. By petition <late<l August 23, 1920, the Cor 
poration of Greenwood applied to the Supreme Court for an 
order that the rents and profits derived from certain properties 
described in the petition should he paid to the corporation on 
account of arrears of taxes. This proceeding was taken under 
sec. 229 of the Municipal Act as amended by see. 9 of 1919 
(B.C.), eh. 03, which is headed. “Special Lien for Taxes.” 
On September 1, 1920. Morrison, .1. directed copies of the pe
tition to he served on certain persons interested in the proper 
tics and on the matter again coming before him on September 
23 an order was made that the special lien of the corporation be 
enforced as against the properties in the petition described and 
that the corporation he empowered to collect the rents and pro 
fits due and hereafter accruing due from the tenants of the said 
lands and requiring the tenants to attorn and pay rents to the 
corporation.

Notice of motion was given by tin- Canadian Mortgage In
vestment Co., the respondent herein, dated November 1. 1920. 
and returnable on the 4th, asking that the order of September 
23, 1920. be set aside and vacated on the ground that they, as 
mortgagees of certain of the properties affected by said order, 
had no notice of the application on which said order was found 
i-d. The motion came on for hearing before the same Judge 
and an order was made vacating the said order of September 
23. 1920, in so far as is necessary to enable tin* mortgage com 
panv to be heard. This order does not seem to have been taken 
out hut after one or two adjournments the matter was dealt with 
and «in December 23. 1920. the same Judge made an order vacat
ing the order of September 23, 1920, insofar as it affected or 
prejudiced the right of the mortgage company to receive ami 
collect the rents and profits of the lands and premises covered 
by their mortgage and restraining the corporation from further 
proceeding as to the rents and profits of these lands under said 
order of September 23, 1920, and required the corporation to 
repay to the mortgage company any rents and profits collected 
by them under said last-mentioned order. The corporation ap
pealed from this order.

Mr. McDiarmid, for the corporation, submits, first, that the 
learned Judge has no power to set aside or vacate his order 
of Sept ember 23, 1920. I agree, if what has been done hero 
amounts to a vacating and setting aside of an order dealing with 
this claim. When the order was pronounced the position was 
this: The mortgage company at the time was in possession 
and in receipt of the rents and profits of certain of the lands 
included in the said petition. They received no notice and were 
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not parties at the hearing: they had no right of appeal. Tiny 
took the only course open to them and applied to be let in o lie 
heard. What then happened was this: The order of Seplnm,, 
2.*$ was opened up to permit their claim being heard; a claim 
which was not adjudicated upon and which they had no oppor
tunity of presenting at the hearing of the petition. This sn-ms 
to me a proper proceeding. It is not by way of review of any 
claim passed upon or of any order made dealing with Mich 
claim. They should have received notice of the original peti
tion and not having received such notice and their claim not 
having been dealt with, it was an original hearing of that claim 
and the order of September 23 is varied so as to give ef
fect to a claim which should have been but was not dealt with in 
the first instance. It is true the subject-matter was dealt with 
originally but not the question of tin- company’s rights ami in 
such a case I am satisfied the Judge below had jurisdiction to 
make the order from.

The only other question is as to the meaning of see. 22it. ami 
T agree with the Judge below in his interpretation of that sec
tion.

I would dismiss the appeal.
McViulmvps, J.A.: — I am of the like opinion as my brother 

Martin and would dismiss the appeal.
Eiierts, J.A. woidd dismiss the appeal.

Appeal dismissal.

PLAYTKR f. LVCA8.
Ontario Supreme Court. Masten, J. November i 1921.

Ontario Supreme Court. Middleton, J. December .11, 1921. 
Inivnction <9II—130)—Interim—Granting or refi ning of in Cornr.

An interim injunction to restrain a defendant from proceeding 
with the erection of a building In alleged breach of a building 
restriction will not be granted where the granting of such in 
junction depends on the determination of matters in dispute which 
are dependent on evidence to be adduced at the trial ami where 
It is not shewn that immediate damage which cannot be amply 
compensated for at the trial is likely to iesult to the plaintiffs be
fore the trial of the action if the injunction is refused 

Bvii.iungh (§H—18)—Restrictive covenants—Enforcement.
Where a restrictive building covenant is intended for the benefit 

of the vendor only, and such vendor retains and owns no land at 
the time he seeks to enforce the covenant, which it was Intended 
to protect, he cannot succeed.

Motion by plaintiff before Masten, J., for an interim in 
junction restraining the defendant from committing a breach 
of a building covenant. Motion dismissed.

444
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Action before Middleton, J.. for an injunction to restrain the 
erection of a building in violation of certain building restric
tions. Action dismissed.

T. I*. 0<iit, K.C., for plaintiffs; E. F. Haney, for defendant. 
Masten, J.:—This is a motion for an interlocutory injunc

tion to restrain the defendant, until the trial or other final dis
position of this action, from committing a breach of the fol
lowing covenant : —

“And the said party of the second part, for himself, his heirs, 
executors, administrators, and assigns, covenants with the par
ties of the first part, their heirs, executors, administrators, ami 
assigns, that for the period of 15 years from the 1st day of 
August. 1909, he (the party of the second part), his heirs, ex
ecutors, administrators, and assigns, will not erect or permit to 
he erected, on said lands or any portion thereof, any buildings 
except one dwelling house and stable, such dwelling house to 
he detached, and to cost to erect not less than .$.‘1.0(10, and the 
stable to cost to erect not less than $1100; the exterior walls 
of such dwelling house and stable not to be constructed of any 
other material than brick, stone, tiles, or iron; and the said 
house shall only be used for residential purposes, the said 
dwelling house and stable or any portion thereof shall not be 
placed within ‘JO feet from Hurndale avenue, except that a 
verandah, oriel or bay window, or caves, may be constructed 
in front of the said house, but no portion of said verandah or 
steps thereto shall be erected, placed, or maintained within 8 
feet of the street line, and the oriel window or bay window or 
eaves shall not project in front of the main building of the 
house a greater distance than 4 feet; and this covenant shall 
lie construed as a covenant running with the land.”

The above covenant was made in favour of the present plain
tiffs by one Thomas Jeffrey in respect of lot 41 on registered 
plan 1463, and by Charles S. llowarth in respect of the adjoin
ing lot, 42 on the same plan. It is admitted that the lands in 
question, being part of these two lots, were acquired by the 
defendant with full notice and knowledge of the above coven
ant. It is also admitted that the defendant has erected one 
house on lot 41 and another on lot 42, and that he is now pro
ceeding to erect a third house between the two. The plaintiffs 
assert that this is a breach of the negative covenant above quot
ed, and have brought this action to enforce the covenant, and 
they now claim an interlocutory injunction to restrain any fur
ther building until the trial.

The defendant, while admitting the covenant and that he 
took the lands with notice, sets up:—

Ont.

S.C.

Masten. J.
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Ont.

8.C.
(1) That the lots were sold as part of a building srln-r:»* 

covering these and neighbouring lands, and were puivluisiHl 
and paid for on an implied covenant by the vendors (the plain
tiffs) that all the lots covered by the building scheme should be 
sold subject to a like covenant; that the plaintiffs on their pan 
have broken this implied covenant, destroyed the building 
scheme, and in consequence are personally disqualified from 
maintaining the present action to enforce the express covenant 
above mentioned.

(2) That the character of the district has so altered since 
1912 that the covenant is no longer applicable.

(3) That, in any case, the damage is not shewn to be irre
parable, and, if the plaintiffs’ claim is valid, damages will af
ford an adequate remedy.

The plaintiffs in reply allege:—
(1) That there never was a building scheme, but lliai vaeh 

covenant was independent of the other, and that it was will, 
in the discretion of the plaintiffs to omit the covenant to 
modify or vary it in any case.

(2) That, even if there was a building scheme, the viri.i- 
tions from it have been so trifling that they failed to prnduiv 
the result contended for by tlie defendant.

(3) That the character of the district has not altered in the 
manner contended for.

The motion was fully and ably argued on the merits touch
ing all these questions; but it appears to me that, before deal
ing with the merits, it is necessary to consider a preliminary 
question of practice with respect to the granting of interlocu
tory injunctions. It does not always follow that, because a per
petual injunction may be granted at the trial, therefore an in
terlocutory injunction before the trial will also be granted. The 
general principle is thus stated in 17 Hals. p. 217, sec. 480:—

“In cases of interlocutory injunctions in aid of the legal 
right, all the court usually has to consider is whether the vas- 
is so clear and free from objection on equitable grounds that 
it ought to interfere without waiting for the legal right to In- 
established. This depends upon a variety of circumstances. and 
it is impossible to lay down any general rule on the subject by 
which the discretion of the court ought in all cases to be regu
lated. It is not necessary that the court should find ;i ease 
which would entitle the plaintiff to relief at all events: it is 
quite sufficient if the court finds a ease which shews that there 
is a substantial question to lx? investigated, and that matters 
ought to be preserved in statu quo until that question « an be 
finally disposed of.”



69 D.L.R.] Dominion Law Reports. 517

And in note (q) to the above section it is added:— Ont.
“In the Chancery Division the modern tendency, however, S(, 

is to avoid trying the same question on two occasions, and in 
ordinary cases only to grant interlocutory injunctions where the Pi-ayikk
right to relief is clear.*’

It is true that, where parties to a contract, for valuable con
sideration, with their eyes open, contract that a particular thing 
shall not be done, proof of damage is not necessary as a gen
eral rule in order to entitle the plaintiff to a perpetual injune- 
tion to restrain the breach thereof. But, as I shall point out 
hereafter, if difficult questions of fact present themselves on an 
i ")n for an interlocutory injunction, other considerations 
may prevail.

The rule was long ago established, ami has been consistently 
applied, that the Court will not grant an injunction on the 
ground that it will do the defendant no harm: Voff in r. Coffin 
11821), Jac. 70 at p. 72, 37 K.R. 770; Stroaxberp v. Linklaters 
11888). 32 Sol. Jo. 751.

In Mofjul Steamship Co. v. McGrepor, Goic <1 Co. (1885), 15 
(j.B.I). 476, the plaintiffs applied for an interlocutory injunc
tion to restrain boycotting. Lord Coleridge, C.J.. delivered the 
judgment of an Appellate Court consisting of himself and Fry, 
L.J.. and his remarks on the granting of an interlocutory in
junction are so pertinent to the circumstances here existing that 
1 quote them at some length (pp. 484. 485. 486, and 487) :—

“Now, my learned Brother’s experience in matters of this 
sort is much greater than my own ; and. after much anxious dis
cussion, we have come to the conclusion that this is not a case 
for the issuing of an interlocutory injunction, ami for many 
reasons. First of all because, although conceivably, as I have 
already stated, the cause of action is one within the limits of 
legal idea and capable of proof, yet every one must see that it 
is a case in which the proof is extremely difficult; and here it 
is that the case put forward by the defendants comes in with 
great weight . . . Whether they (the plaintiffs) say so 
truly—I do not mean voraciously or accurately—is altogether 
another matter. They say it; and. as I observed with regard to 
the case of the plaintiffs, without deciding that they are right, 
it Is plain they may be so: and so. without deciding the case 
against the defendants, it is plain that they also may In* right. 
It is entirely, as it seems to us, a matter to be decided by-and- 
by before a jury or a judge or whatever tribunal may be called, 
upon to determine which of the two contentions is made out in 
point of fact. That being so, it would be a very wrong thing

9573
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for this Court to anticipate thv decision of no doubtful a matter 
by the issuing of an interlocutory injunction.

In the next place, it is to be considered, that, even assuming 
that the plaintiffs are right in their contention, it will be com 
petent to the jury at the trial to award, and I have no doubt 
they will award, the plaintiffs abundant damages to compensât 
them for the injury that they may have sustained at the hands 
of the defendants. I have always understood, and 1 am con
firmed in that understanding by the larger experience of Lord 
Justice Fry, that that is almost of itself a reason for not is
suing an injunction prior to the trial of the action. If the 
plaintiffs establish their case by the verdict of the jury or ill 
decision of the judge, they will get all they are entitled to.

Next, this does not appear to me to be a case in which. ;i> 
I was at one time inclined to think, the plaintiffs can sustain 
irreparable injury by our declining to grant the relief prayed. 
It may be that they will suffer some damage; it may he tha 
they will for a time have a difficulty in carrying on their China 
trade, or may have to carry it on at a loss. Hut injury of thaï 
sort differs altogether from the injury which is called ‘irrepar
able,’ to prevent which injunctions have heretofore been grant 
ed in the Court of Chancery, and are now allowed to issue from 
this Court. For instance, if a fine old ornamental tree in a 
nobleman’s park he cut down, the injury is practically irrepar 
able, and cannot be compensated in damages. It is in cases of 
that nature that an interim injunction issues. The injury here, 
if it be made out, obviously is not one of that character.

. . . . The injury complained of is not irreparable 
there is no infringement of any right which affects the enjoy 
ment of life; no restraint of freedom of personal action; nom 
of those considerations which besides the head of irreparable 
injury have induced the Courts to interfere by injunction be
fore the trial of the action.”

In the present case, the covenant being clear and the erection 
of the building being admitted, if that were all that appeared, 
the interlocutory injunction ought, I think, to lie granted, even 
though no irreparable damage is shewn. Hut that is not all 
the defendant sets up grounds for contending that the covenant 
is wholly gone, or, in the alternative, is unenforceable by these 
plaintiffs, and, without deciding that he is right, it is manifest 
that he may succeed on those questions at the trial. I under 
stand the principle to be that where the affidavit-evidence on 
the motion leaves the matter so much in doubt that the Court 
must see there is a serious question of difficulty to try, then the 
matter of convenience becomes of paramount import aim
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Here the legal right of the plaintiffs depends on evidence of 0llt-
fays which can only appear satisfactorily at the trial. The 8(,"
present material, ample though it is in many respects, is yet ----
not sufficiently clear to enable me to form any satisfactory opin- Piaytkb 
ion on the plaintiff's rights. Under such circumstances the Lucas.
rules governing applications of this kind are well settled, ami ----
are as stated by Moss, J.A., in Divyre v. Ottawa (1898), 25 >las,enJ 
A.R. (Ont.) 121, at p. 150: -

“Where the legal right is not sufficiently clear to enable the 
Court to form an opinion it will generally be governed in de
ciding an application for an interim injunction by considera
tions of the relative convenience and inconvenience which may 
result to the parties from granting or withholding the order.

And where it appears that greater danger is likely to re
sult from granting than withholding the relief, or where the 
inconvenience seems to be equally divided as between the par
ties. the injunction will not be granted.”

The several issues arising in this action, its indicated in the 
beginning of this judgment, as to whether there was in fact a 
building scheme and as to whether the plaintiffs have disquali
fied themselves and as to whether the character of the locality 
has changed, are all peculiarly dependent upon the evidence 
which will be adduced at the trial. Considering the situation 
which I have just indicated, and that no immediate damage is 
shewn to be likely to result to the plaintiffs between the pres
ent time and the trial of the action, if the injunction order is 
refused; considering that the covenant in question has less than 
3 years more to run, and that it may at the trial be determined 
that the plaintiffs can be amply compensated in damages ; con
sidering also that the defendant from the date of the issue of 
the writ proceeds at his own risk, and that if the plaintiffs are 
ultimately found to be entitled to the injunction as prayed, the 
defendant may and probably will be ordered to tear down and 
remove the building in question (Daniil v. Ferguson, [18911 2 
Ch. 27, and Yon Joel v. Hornsey, 11895] 2 Ch. 774) —I think 
I ought to decline to determine the issues on which the plain
tiffs rights depend, and on the balance of convenience to find 
in favour of the defendant, on the clear understanding that he 
is proceeding at his own risk.

The order should therefore be that, upon the defendant un
dertaking to facilitate the speedy trial of the action, this mo
tion is enlarged to the trial without any injunction in the mean
time.

Order accordingly.
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Galt, K.C., for plaintiffs; Raney, for defendant.
Middleton, J.:—Action for an injunction to restrain tin- • . 

tion of a building in violation of restrictions contained in un 
conveyances of lots fronting on llurndale avenue. The resin, 
tive covenant on the sale of each lot provides that only one 
dwelling house shall lie erected upon it. The defendant was 
not the original purchaser, but has acquired by divers mc»ne 
conveyances title to two adjoining lots originally sold t«> >**]> 
a rate purchasers, and is erecting three houses upon the twi. 
lots. He first built one house on each lot, leaving as much land 
between as practicable, and then asked to lie relieved from ill 
restriction so that he might place a third house between the 
others. This was refused, and he then took the position that In* 
was not bound by the covenant, and started to build. A mo 
tion for an injunction followed and he was allowed to proem I 
entirely at his own risk. Pending the hearing the house ha» 
been erected at a cost, it is said, of #12,000. If the plaintiff.» 
are in the right, as I understand the law, I must order tin «Ins
truction of the building.

“If there is a negative covenant the Court has no discretion 
to exercise. If the parties for a valuable consideration, with 
their eyes open, contract that a particular thing shall not Ik- 
done, all that a court of equity has to do is to say by way »•! 
injunction that the thing shall not be done. In such a cav 
the injunction does nothing more than give the sanction of tie- 
process of the Court to that which already is the contract I». 
tween the parties. It is not then a question of the balance of 
convenience or inconvenience or of the amount of damage or in
jury, it is the specific performance by the Court of that nega
tive bargain which the parties have made:’’ Doherty v. Alim'in 
(1878). .‘I App. Cas. 709. 720. followed in McEacharn v. Colton. 
11902] A.C. 104.

In this case the defendant is not a party to the covenant, and 
it does not run with the land, lie can only be bound by it if 
the case la* within the equitable rule expounded in Talk \. V»//- 
hay (1848). 2 Ph. 774, 41 E.R. 1143. That the defendant is a 
purchaser with full notice of the covenant admits of no doubt, 
but recent cases have demonstrated that “if the vendor ha» re 
tained no land which can be protected by the restrictive coven 
ant, the basis of the reasoning of the judgment is swept away:' 
London County Council v. Allen, [1914] 3 K.B. 642, at p. (134.

his does not mean “retain at the date of the covenant.' but
eta ins and owns at the date when it is sought to enforce the 

covenant.” This law has been recently applied in l\i[n v. 
Campbell (1921), 59 D.L.R. 215, 61 Can. 8.C.R. 633.
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Here, fortunately for the defendant, the plaintiffs have part- B.C. 
ni with all the land which the restrictive covenant was intend- ^T^~ 
ed to benefit and protect.

In case it should hereafter be deemed of importance, I find 
there was not a “building scheme,” as that expression is under
stood in the cases. The covenant was intended to be for the 
benefit of the vendors alone: Hr id v. Bicker.staff, [1909] 2 Ch.
305.

The action fails. Though sorely tempted, I can see no reason 
for refusing costs. Such costs will not cover any relating solely 
to the attempt to shew a building scheme and release by reason 
of the vendors’ conduct toward other purchasers.

Action dismissed.

M XltSII XI.I. v. CANADIAN PACIFIC LI''MHKR Co. AND 
DOMINION BANK.

British Columbia Court of Appeal. Macdonald. C.J.A., Martin, (lalliher 
and McPhillips. October .i, /M.

Motions am» orders (§II—6)—Jurisdiction of Judge to amend or
VACATE ORDER MADE BY HIM AFTER ENTRY.

The Court in this ease re-affirmed its decision in the case of 
City of Greenwood v. Canadian Mortgage Investment Vo., 69 D.L.R. 
510, as to the Jurisdiction of a Judge to amend or vacate an order 
previously made by him after it had been duly entered.

| See also (1922). 65 D.L.R. 461. 63 Cun. 8.C.R. 352; see City 
of Greenwood v. Canadian Mortgage investment Co. 69 D.L.R. 510.J

Appeal by plaintiff from order of Morrison. J. of January 
11.1921. Reversed.

K. V. Davis, K.C., for appellant.
K. ('. Mu/fers, for respondent.
Macdonald, C.J.A.In April. 1921. Morrison, J. made an 

order providing for the distribution of certain moneys in the 
hands of the receiver, for bondholders of the Canadian Pacific 
Lumber Co. Later, the Dominion Bank which was not a party 
to the order or to the proceedings, applied and was added as a 
party defendant. In January, 1922. the bank obtained from 
the same Judge an order striking out two sub-paragraphs of 
the order of April, and this appeal is from that order. Both 
were Court orders.

The point was taken in the notice of appeal that the Judge 
had no power to review the first order. Mr. Davis counsel for 
the appellant, neither admitted nor disputed in argument tin- 
jurisdiction of the Judge. As the question is one of juris
diction which cannot be given by consent, the Court is boum I
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to consider it. The question is one in regard to which I • n 
tertain a very strong opinion.

I thought it had been decided that since the Judicature A< t. 
no Judge had power to review his own order after the same 
had been duly entered. The point is dealt with by the Court 
of Appeal in He St. Nozaire Co. (1879), 12 Ch. D. 88. the 
headnote of which is as follows:—

“Under the system of procedure established by the Judica
ture Acts no Judge of the High Court has any jurisdiction in 
rehear an order, whether made by himself or by any other 
Judge, the power to rehear being part of the appellate juris
diction which is transferred by the Acts to the Court of Ap
peal.”

The same principle was adverted to in Oxley v. Link, |1914| 
2 K.B. 734 at p. 738, where Vaughan Williams, L.J., sai l

“A Judge had no right, since the Judicature Aet, to rehear 
an application in any form.”

Ami again in Hession v. Jones, ( 1914] 2 K.ll. 421, 30 Times 
L.R. 320, where the principle of He St. Notaire Co., supra. 
was followed.

Mr. Mayers referred us to Watson v. Cave (No. 1) (1^1 
17 Ch. D. 19, but that ease merely decided that a person not 
a party to the action in which the order was made cannot appeal 
from it to the Court of Appeal. There are, it is true, some ex
pressions of the Judge’s in that ease which suggest that relief 
might have been obtained in the Court below, but its character 
is not indicated. No doubt, relief might have been applied for 
in the Court below, as for instance, to add the applicant as a 
party defendant, whereupon he might if the facts warranted 
it, apply to the proper Court for an extension of the time for 
appeal. Moreover, the applicant not being a party to the pro
ceedings enjoyed his legal rights unimpaired by the order to 
which he was not a party.

The question raised is a most important one, affecting as it 
does the right to review judgments once formally entered. Jes
sel, M.R., as well as the other Judges in that case, points this 
out in He St. Notaire, supra, and while the facts of them are 
somewhat different to those at Bar, the principle was the same. 
The only thing that embarrasses me is the decision of this Court 
in City of Greenwood v. Canadian Mortgage Investment Co. 
(1921), 69 D.L.R. 510, 30 ti.C.R. 72 at p. 74, in which the Court 
sustained an order similar to the one appealed from. The ques
tion of jurisdiction was there distinctly raised though it would 
not appear from the report that any authorities had been « ited.
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but on consulting my brother Ualliher, who gave reasons for 
his decision on the point of jurisdiction, I find that the tit. 
Sazaire case was referred to by counsel. This Court on more 
than one occasion has intimated that the rule of stare decisis 
is not an inflexible one, that where a decision had been given 
contrary to a distinct line of authorities which had not been 
cited, the Court might reconsider the matter. Ualliher, J.A., 
in his reasons does not appear to dispute the proposition above 
laid down, where the appellant was a party, but sees a distinc
tion, in favour of jurisdiction, in the circumstance that the 
party applying for review has. since the order complained of. 
been made a party to the action, and had no opportunity at 
the time the order was made of appealing from it (30 H.C.R. 
at pp. 75-76). That is the whole point in this case. The Court 
has now been called upon after re-argument to decide the point 
again. At the close of the argument upon the statement of 
counsel that the point was covered by tin* Greenwood case, the 
Court stated that it would follow that decision, but as judgment 
was reserved on the merits, 1 have since had time to consider 
the matter in the light of the authorities to which l have refer 
red above, as I may do when the judgment has not yet been 
drawn up and entered. In fact, it is my duty if 1 have doubts, 
to resolve those doubts before parting with the case.

It did appear to me hardly in accordance with sound reason 
and authority that a party not a party to an action should, upon 
becoming one, be entitled to attack before the Court which 
made it any order theretofore made in the cause.

In the above observations 1 have expressed my opinion and 
given my reasons therefor, but, nevertheless, in view of the fact 
that the majority of the Court are for re-aflirming their former 
decision, I shall not dissent.

On the merits, I hold that the moneys advanced were not by 
way of loan but were advanced for the purchase of coupons 
and that the holders of the coupons are in the same position 
as other bondholders in respect of the distribution of the assets 
of the company. One of the paragraphs struck out was not 
complained of, as I understand the matter, but the other, deal
ing with the distribution of the moneys by the receiver should 
be restored with this variation, that the Dominion Hank is not 
to be made liable with respect to interest and costs. The order, 
therefore, should be drawn up to protect the bank in this res
pect. as contended for by Mr. Mayers.

Appeal allowed accordingly.
Martin, J.A.:—After this appeal was argued in March last 

some doubt arose as to our jurisdiction to entertain it and so
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counsel for all parties were requested t«» speak to that point 
and it came up for argument before the full Bench on ilie 
10th of July last and at the end of the argument the follow
ing unanimous judgment was delivered by the Chief Justice on 
our behalf, as appears by this transcript from the notes of the 
official stenographer:—

Macdonald. C.J.A.: We will give judgment a little later, 
perhaps during the present sitting. The Greenwood case (tin 
D.L.K. 510) of course decides that we have jurisdiction ; then wc 
have to decide the matter on its merits.

This confirms exactly my own note of our judgment, ami ><• 
the matter of our jurisdiction having thus been finally disposal 
of. it would be neither proper nor profitable to discuss it or 
to seek to blow upon this decision or upon our preceding one 
upon which it was founded. Moreover, how could we in fair
ness to the litigants now reverse our decision and put them 
out of this Court without giving them an opportunity to he 
heard after solemnly declaring nearly 3 months ago that they 
were lawfully in it? Consequently. I shall now confine myself 
to the only question properly left open for our consideration. 
viz., the merits of the ease. And as to them, my view is. briefly, 
that the transaction cannot be regarded as a straight loan hut 
as one whereby, so as to avoid a winding up. the coupons were 
to be purchased by Williamson. Murray & Co., and kept alive 
with the object that they, as the “lenders.'* should also hav • 
the benefit and protection of the trust deed; and they were, in 
fact, so purchased on the “condition" set out in the agreement. 
So far as the claim of the Dominion Bank as to certain interes; 
on the coupons is concerned. I understood that Mr. Davis ad
mitted it, but if, by any chance. I am mistaken in this, 1 should 
like the point to be further spoken to. Subject to this the ap- 
peal, I think, should Ik* allowed.

Galmher and McVhilliph, JJ.A. would allow the appeal.
Appeal alloivtd.

Ilti HT/uiimux.
Ontario Hupreme Court. Middleton, J. January 10, 102J. 

Wills (§IIID—100)—Fund to forward work of particular ixktiti- 
TION—No GENERAL INTENTION TO DKVOTK TO CHARITY—FaILVHK 0»
gift—Distribution.

Where there is no general intention in a will to devote a fund 
to charity, but only to forward the work of a particular institu
tion. and to confer a benefit on those who have been aided hv It 
-and this fails, the gift also fails and reverts to the estate.

Motion by the executors of the will of Mary Agnes Fitzgib-
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bon. deceased, upon originating notice, for an order determining Ont. 
the question whether certain moneys directed by the will of the S(," 
deceased to be set apart as the Fitzgibbon trust fell into the es
tate, upon the failure of the object of the trust (a charitable j,'1TZ,(l|jIBOV
one), and so should be distributed among the various legatees___
who had been called upon to abate, or whether the fund was MM<iiet«m,j. 
so dedicated to charity that it should be administered in ac
cordance with the cy-près doctrine.

Herald M. Malone, for the executors.
/>. C. Roux, for the Attorney-General for Ontario.
F. IV. Harcourt, K.C., for the legatees.
Middleton, J. Miss Fitzgibbon died on the 17th May, 19V), 

having first made a will, dated the 2nd April, 19V), which has 
been duly admitted to probate, and has already been construed 
by me upon an application resulting in an order of the 14th 
October, 1916: Re Fitzuihbon (1916), 11 O.XV.N. 71.

The provision of the will now calling for interpretation pro 
vides that a fund which amounts to $9ô.‘{ be “set apart in trust 
to form an annual prize to be given to any domestic going 
through the Hostel who has remained in one place three years 
or upwards, giving satisfaction to her employers, to be judged 
by the managers of the Hostel and the employer of the said 
recipient, this to be known as the Fitzgibbon trust.M

Miss Fitzgibbon was one of the founders of the institution 
known as the “Women's Welcome Hostel,” and upon the form
er application it was determined that this was the institution 
intended to be benefited by the clause in question. The aim ami 
object of this institution was the receiving of young women 
arriving from tin* old country, contemplating taking positions 
in domestic employment, who came to Canada under the aus
pices of approved emigration societies. The institution aimed 
to provide for temporary lodging and tL * securing of suitable 
employment for all young women of this type, and tin* late Miss 
Fitzgibbon devoted herself to the carrying on of this charitable 
work.

Owing to soim*change in the mode of supervising emigration 
by the Dominion Government, the association was found to have 
survived its usefulness, and on the 2nd November, 1920, at a 
meeting of the board, the following resolution was passed:—

“Whereas the work of the Women’s Welcome Hostel has been 
obliged to cease owing to the Government having undertaken 
all placing and receiving of women immigrants:—

Be it resolved that the board of the Women’s Welcome Hos
tel ame1, :;r.nte with the Girls’ Friendly Society and transfer
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to th«* central council of the Girls’ Friendly Society in (’an 
ada all the property known as 52 St. Alban’s street.”

This resolution being carried, the proposed arrangement h.,n 
gone into effect.

The Girls’ Friendly Society is not carrying on such work 
as to enable it to make any claim upon the fund, and that u 
ciety has expressly disclaimed any right to benefit by it.

In the winding-up of the estate, there was not enough mon* \ 
to answer all the legacies given by the late Miss Fitzgihhn'i. 
and upon the earlier application it was held that this fund an*l 
the other legacies should abate proportionately. The legal 
now claim that this fund reverts to the estates, and should be 
used, quantum valent, to make up the deficiency upon their lev 
acies. The Attorney-General, on the other hand, contends th.i; 
this is a good charitable gift ; and that, the mode of user point'd 
out by the testatrix having failed, it is the duty of the Gouvt 
to devise a scheme by which it may lie administered cy-près.

There are, no doubt, other institutions carrying on work 
among the same class of young women, who would be glad to 
avail themselves of this fund. The question, however, must first 
be determined whether there was any such general charitable 
intention on tin* part of Miss Fitzgihhon as to make the doctrine 
relied upon applicable, for the residuary legatees contend that 
there was no general charitable intention, but only an intent ion 
to benefit the work being carried on by the Women's Hostel.

I have come to the conclusion that the case is not brought 
within the doctrine relied upon.

It is of importance, in the first place, to observe the exact 
terms of the gift. The Hostel itself is not the beneficiary, but 
the fund is to remain with the testator’s trustees, and the an
nual income is to lie given to the young woman immigrant wli•• 
has gone through the Hostel and remained in one place for tin ■ 
years, giving satisfaction to her employers, her fitness hem.' 
determined by the hoard of that institution. The income and 
not the fund itself is the thing that is vested in the ultimate 
beneficiary. Had the fund lieen vested in the Hostel, the pmi 
ci pie laid down in Êta si» mi. [1891] 1 Ch. 878, would I 
applied, and the Grown would have been entitled to take tin- 
fund, not by virtue of the cy-près doctrine, but because it would 
have then been effectually devoted to charity, and on the fail 
ure of the primary purpose it would be applicable to some other 
purpose to be ascertained by the Gourt.

Although the hostel is not the beneficiary directly, the ;mr 
pose of the testatrix, as I gather from the words 1 have qm 'id. 
was to forward the particular work with which she v mi
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intimately concerne<l. There was not a general intention to de
vote this fund to charity. The main and only object was to 
forward the work undertaken by this particular institution.

In discussing tins question, a rule is formulated in Theobald 
on Wills. 7th ed., p. 873:—

“If the gift is for a charitable purpose, the question is, is 
the testator’s intention to promote some specific and well-de
fined purpose, and that only, or is there a general charitable in
tention, which the testator wishes to carry out in a particular 
wayT’’

This statement has the approval of Lord dust ice Kennedy in 
He Vnivcrxiiy of London Medicul Sciences Instil nie Fund,
11909| 2 (’h. 1. I am ready to adopt the words of the Lord 
Justice in that ease, as applicable to the case before me (p. 9)

“Here there is no doubt that the gift was for a charitable 
purpose; and it seems equally clear and but for the argument 
addressed to us I should have thought it impossible to argue 
otherwise—that the testator's intention in making this gift .
. . was for the specific and well-defined purpose of the Insti
tute . . . and for no general or other purpose whatever.”

The judgment of Darker, J„ in the ease of Ke Wilson, 119131 
1 ('h. :I14. illuminates the situation. He out that the
eases fall into two classes : first, those in which the gift is for 
a particular charitable purpose, but it is possible to say that 
the paramount intention is to give the property for a general 
charitable purpose, and to regard the particular charitable pur
pose mentioned as a mere graft upon the general gift, indicat
ing the testator’s desire as to the mode in which the general 
gift is to be carried into effect. Finding Ibis good general 
gift, and the particular purpose having failed, that direction 
is to be eliminated from the will, and the valid general gift 
will then remain.

The second da " ases are those ‘‘where, on the true con
struction of the will, no such paramount general intention can 
Im* inferred, and where the gift, being in form a particular 
gift a gift for a particular purpose - and it being impossible 
to carry out the particular purpose, the whole gift is held to 
fail.”

Applying the reasoning in that case to the case in hand, l 
am confirmed in the view that there was no general intention 
to devote this fund to charity, but that here the only intention 
was to forward the work of the Hostel, and to confer a benefit 
upon those who had been aided by it; and. this failing, the 
gift fails and the fund must now be distributed among the lega
tees. If the intention to benefit the Hostel is read out of this

Ont.

8 C.

Hi
Fitzoihimn. 

Middleton, J.

58

42
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will, it is impossible to find a irood general charitable gift.
The decision of Chitty, J., atlirmed by the Court of Ap I 

in He humer, (1895) 1 Ch. 19, leads to the same conclusion
The costs of ies may well he paid out of the fund

before distribution.
Judgment according/

KELLOUtt v. HAPPEN.
Botkatchewan Court of Appeal. Turgeon, McKay and Marlin, .11 i 

October IVJJ.
Animai s (HID—35)—Running at i.aruk—Accknhiiii.k cku.aii m \.\« wr 

not hi:—Injvby—Damagkm—Open Wells Act R.S.S. 192<> n 
1RS—Application—Liability ok owxf.k.

The object of the Open Wells Act R.S.S. 1920, ch. 10» Is to pro
tect animals which are at large from any excavation which ma 
he clangviouH and accessible to them, and the owner 0f a loaw 
who has on ceasing to use the building, removed the Hi 
and left the cellar in the nature of an excavation into which ,i 
horse gaining entrance through the door, falls and is killed i 
liable in damages to the owner of such horse.

I See Annotations 32 D.L.R. 397. 33 D.L.R. 423, 35 D.L.R. 4*1.|

Appeal by defendant from the trial judgment in an action 
for damages for the death of a horse. Atlirmed.

Averg f Vs# */, K.C., for appellant.
/\ II. Uordem, for respondent.
Tvroeon, J.A.:—I agree with the conclusion arrived at by 

my brother Martin in his judgment, that this appeal should I* 
dismissed with costs.

In my opinion, the excavation in question comes fairly vidi 
in the prohibition of the statute. This excavation was original!,' 
the cellar of a building belonging to the appellant, lie n ;is«m| 
to use the building as a dwelling, (or, so far as the evident 
shews, for any other purpose), several years liefore the a* dm 
occurred. When leaving the building, he removed the floorirg. 
and left the cellar in the position of an excavation with wall' 
around it and a door leading into it, which door was not sm-uivd 
in a manner suitable to remove the danger of animals passing 
through it and falling into the excavation. Had lu* removed not 
only the floor but the walls of the building as well, then can 
be no doubt that file cellar would thereby have become, beyond 
controversy, a dangerous excavation within the meaning of the 
Ac». The condition in which he did leave this exeavat n dit 
fers only in degree from this more patent violation of 11 sta 
tut**.

McKay, J.A. f concur in the result.
Martin, J.A.This is an action to recover the valu "fa

A3D
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mare, which was killed by fallin«r into a cellar in a house on 
the n^e i/4-14-52-16-w. 3rd., the land of the defendant.

In the fall of 1919, the plaint iff lost a mare. 4 years old. 
valued at $150. In the month of December he heard, in soin» 
way which does not appear from the evidence, that there was 
a horse lying in the cellar of the house in quest ion. and on 
going to see, he found the mare he had lost. The mare had 
apparently got into the house through the door, as this was the 
only means of entrance, and had fallen into the open cellar 
which was about (i ft. deep and 5 ft. in width, and was so 
located near the door that any animal stepping inside would 
almost unavoidably fall into it. It appears that the door had 
been fastened by a small chain, the chain being fastened to the 
door and hanging to a nail on the door jamb. One of the wit
nesses stated that in the summer of 1919 he was engaged in put 
ting up hay on the land in question and passed and re passed 
the shack many times, lie says the door was wide open that 
summer ; in fact he never saw it closed, lie was there as late 
as September in that year, and the door was wide open.

The defendant says he lived in the house on the land in 
question till the summer of 1915, and the last time that he was 
at the place before the accident occurred was on December IS, 
1918. When he left the farm in 1915, lie had the windows in 
the house nailed up, and a <> inch iron hasp with a chain on the 
door with a padlock. On the occasion of his visit in December, 
191s. he found the door tampered with, and two of the hoards 
of a window. The padlock was gone, but the chain was still 
there, lie fastened the d< or as best he could with the chain, 
and says he passed the shack again in September 30. 1919. and 
the door was shut, lie further says lie never knew of the house 
being dangerous or accessible to stock.

There is no doubt that the plaintiff's horse was killed as the 
result of falling into the cellar and must have had access to 
the horse through the door. The preponderance of evidence is 
that the door of the house was open during the summer and 
fall of 1919, so that whatever precautions the defendant may 
have taken when he left the house in 1915, and when lie visited 
it in December, 1918, he did not take any precautions after the 
month of December, 1918.

The trial Judge found as a fact that the defendant did not 
inspect the place from December 18. 1918, till the time that the 
marc was killed in October, 1919. lie also found that the 
plaintitT had no knowledge of the existence of the cellar, and 
lie held that the defendant had. upon his premises, an excava 
tion in the nature of an open well which was accessible to stock.

Sank.

C.A.

Kki.uhiu

Marlin. J.A.

34 fi9 D.I..K.
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lawfully receiving to which on lilt trial before a county Judge ;in 
aecuaed pleads guilty, inc ludes either the offence of conspiring to 
rob or ol robbery, and his conviction ol receiving is not a bur to 
his conviction of robbery and conspiracy to rob.

Application l»y primmer in arrest of judgment or to stay pro 
eeedings upon the verdict. Application dismissed.

The facts of the ease are as follows.
on March 7, 1921, in tla* County Court Judge's Criminal 

Court of the County of Wentworth, Heorge Horning elected 
to In* tried ii|m»ii and pleaded “guilty" to the charge that lie 
"on Decern her 23. 1920. at tin- township of Hinhrook. in the said 
county, did unlawfully receive and have the sum of of the 
moneys and property of Wilfred Laidman, then we ll knowing 
the same to have lieen theretofore unlawfully stolen," and for 
the offence was sentenced to 4 months’ imprisonment.

Siihseipieiitly, at the assizes held in Hamilton in the month 
of November. 1921. Horning was indicted on two counts:—

First, that he did on December 2d. 1920. conspire with others 
to -ommit robliery at Hinhrook.

Second, that he did on Decern I s-r 22, 1920. commit robbery at 
IliiilircMik.

I j»on these- two counts llonring was fried Is-fore Mu lock. C.J. 
K\ . and a jury, and found guilty on Is.tli counts.

The evhlenee adduced at tile trial at the assizes was, tli il 
Horning and I others had. in the al"tern<sm of Deceinher 2d. 
1920, conspired to roll d stores, one In-ing a store at Hinhrook; 
that, in pursuance of this conspiracy, the A conspirators drove 
from the city of Hamilton to Hinhrook in a motor vehicle. 
Spaulding, one of the A, drove the vehicle ; Mart in mid Horning 
pointed out the way to Spaulding, each of them being familiar 
with a part of it; Melwirg and Dickenson went into the store, 
after Spaulding had inspected the premises. Spaulding. Martin, 
ami Horning sat in the vehicle awaiting the return of Melmrg 
ami Dickenson ; Dickenson l« ok -+10 from the till in the store 
Mill handed it to Meliarg; these two then returned to the vehicle, 
winch was rapidly driven away ; Meliarg divided the money 
practically equally among the A; Horning received $S.

h was for the offence of receiving this sum of that Horn
ing pleaded “guilty" in the County Court Judge's Criminal 
Court.

Fpmi Horning's trial at the assizes he did not plead autrefois
convict.

C. IV. lit II, K.C.. for the prisoner.
Ihwiel O'Connell, K.C., for the Crown.
Mi ns k, C.J.Kx.:—The prisoner was tried Is-fore me at the

Ont.

8.C.

Kkk

Hors i m..

Mulock. 
i J.ti



Dominion Law Revoktk. [69 D.1..R.5:12

Ont.

S.C.

Rn

Horn i no.

Miituvk,
< J K*.

Wentworth Assizes, held in November. 1921, iiml found 
of two offences, namely, conspiracy to rob and robbery. Th 
counts in the indictment upon which he was found guilty \ 
in the following words:—

(1) “That at the city of Hamilton, in the county of Went 
worth, on or about December 23, 1920, George Horning did 
conspire, combine, confederate, and agree to and with Wdl'iv.j 
Mebarg, Edward Dickenson, Clarence Spaulding, and Mny-l 
Martin, to, with, and by threats and acts of violence, on I). 
cetnber 23, 1 920, then and there to be used by them !• ;m-l 
against the persons of those who might be in custody of th. 
money and property in certain stores in the county of Went 
worth to prevent resistance, violently to steal, in the pi . m m. 
of the said persons so in custody of the property in the said 
stores against the said custodians’ will, the said money and pro
perty then and there in said stores.

(2) That afterwards at the township of Itinbrook. in th. 
county of Wentworth, on December 2d, 1920, the said <i. 
Horning, in pursuance of the said conspiracy, did then, an 
being together with the said Wilfred Meharg, Edward Did; n 
son, Clarence Spaulding, and Llovd Martin, with and by m. ,-ms 
of violence then and there used by them to and against the p.-i 
son of Edward Whitworth, of the said township of Binbrnok 
to prevent resistance, violently steal, in the presence of tisi .1 
Kdward Whitworth and against the said Edward Whitv■ ih\ 
will, moneys of Wilfred Laidman to the amount of $42. contrar 
to the Criminal Code.”

For the defence it was proved that on February 23, 1921. lii 
prisoner was charged before the Police Magistrate, at llam lion 
in the said county, “that he did on December 23, 1920. i!.-
township of Binbrnok, in the county of Wentworth, unhiu full 
steal the sum of $10. the moneys and property of William I. 
man,” and that on the said charge lie was committed for triii 
by the Police .Magistrate, and was on March 7 thereat'in iivl 
by the «ludge of the County Court of the County of Wen1 vi.nl: 
and on bis trial was charged that lie had “unlawfully r- 
the sum of $H, the money and property of William I. 
well knowing the same to have been stolen.”

I'pon bis arraignment upon this charge, he was found -mliy 
and was sentenced to 4 months’ imprisonment, and it \\ .
tended on behalf of the prisoner that his conviction be -■ in 
said County Court Judge was a bar to conviction on the < 
of conspiracy and robbery for which lie was tried he!. m- 
and fourni guilty.

The prisoner’s counsel rested this contention not 1 tin-
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ground of autrefois convict, hut on the ground that the facts 
which were in evidence before the 1'oliee Magistrate and the 
County Court Judge were the same ns those in evidence at the 
prisoner's trial on the charges of conspiracy and robbery, ami 
that his conviction by the County Court Judge must ho con
sidered as an adjudication in respect of other offence disclosed 
by the evidence adduced before me.

In support of this argument, prisoner's counsel relied on AVf/. 
v. Ahuj, |lh!)7| 1 Q.ll. 214. In my opinion, that ease is not 
open to so sweeping an interpretation. There the prisoner had 
hc-n convicted upon an indictment charging him with obtain
ing credit for goods by false pretences, and was subsequently 
convicted upon a further indictment charging him with larceny 
of the same goods. The view of the Court of Criminal Appeal 
appears to have been that the offences charged were substantial
ly tin- same, and that, the prisoner having been convicted of 
obtaining goods by false pretences, it was not fair that he should 
later be tried for an offence only technically different. It is 
true that llawkins, J„ is reported as saying (p. 218), ‘‘It is 
against the very first principles of the criminal law that a man 
should be placed twice in jeopardy upon the same facts;” but 
he adds, “The offences are practically the same, though not 
their legal operation.” Apparently the substantial identity of 
the offence was the ratio dev id* tali in Ifujina v. Kiny. See U< x 
v. Iturron, 11914J 2 K.B. 570.

Dealing then with the present case, I am of opinion that the 
contest is not whether the facts in the ease before the County 
Court Judge and in the present case are the same, but whether the 
prisoner could have boon properly convicted on the trial before 
the County Court Judge of the said offences of conspiracy and 
robbery. Neither the charge of theft before the magistrate nor 
that of unlawfully receiving, to which on his trial before the 
County Court Judge he pleaded “guilty.” includes either the 
offence of conspiracy to rob or of robbery. On the charge of 
theft and receiving he could not have been properly convict- d 
of the major offence of robbery (the lesser docs not include the 
greater offence) nor of a wholly different offence, that of con 
'piracy to rob. Thus, before the County Court Judge he was 
not “in peril” in respect of either of these offences, and his 
conviction of receiving is not a bar to his conviction of robbery 
and conspiracy to rob.

I therefore dismiss the prisoner's application.

Out.

8.C.

Rks

HolVX 1 M .

Muloi'k.
<JJ I V

Apptication dismissed.
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KAIXKV v. KELLY.
British Columbia Court of Appeal. Macdonald, C.J.A.. Martin. <;-// - 

and McfhiUipt, JJ.A. March \ IPJJ.
Jl IHiKMF.XT ( $111) —141 )—('«Ml lslON HKTWKK.N MOTOK < \K AND VI III - ; \

—Finding of thial Ji ih.k ah to Nwn.h.KM k—Comt.imu
i IK H Mil Mi.

In iin urtton arising mil of a collision between a motor ear .aid 
a pedestrian it is for the trial Judge on the hearing of the > 
deuce pi o and eon to decide where the negligence lay, ami n 
Appellate Court will not disturb his rinding unless he is clcarlv 
wrong in his decision.

Aiti:al by defendant from the trial judgment in an net ion 
for damages for injuries received in a collision between tin de 
fendant’s motor ear ami the plaint iff. Affirmed.

Frank Uigyins, K.V., for appellant.
U. V. Loin , for respondent.
Macim)Nai.I), (\J.A. (oral):—I wouhl dismiss the appeal. I» 

was for the trial Judge on the hearing of the evidence pro a i 
eon to decide where the negligence lay. I must say from wh.it 
has been said to us to-day that I think the trial Judge's M idi 1 
cannot he reversed. I go further and say that I think In- un- 
right. I think the defendant and his witness, Wilson, vim h> 
in the ear with defendant at the time of tin accident, sa- the 
plaintiff crossing the street saw him in front, in the centre <> 
the street. They saw him when lie was eight or ten car length- 
away. If defendant was going at the speed that he says In \\,:> 
going, 10 or 12 miles an hour, he had ample time to not mil;, 
have got his car under complete control hut even stopped ill 
together and allowed the other man his right-of-way across tli 
street; or, if he had not the right-of way. if he were not on tli 
crossing, still lie ought to have avoided the accident if lie il l 
lie did not do that, but went on, apparently at a rather 
rate of speed, since when he swerved the ear to endeavu i t 
avoid the plaintiff lie struck him with the mud guard with Mi'-I, 
force as to break his arm in two places and his leg in two place*, 
indicating a very violent collision. So that on the who'. mi 
donee as it appeared to the Judge, it cannot he said that I wi 
wrong. I would, therefore, dismiss the appeal. The app'il N 
dismissed.

Martin, J.A. (oral): I am of the same opinion. It -. in
to me that it is one of those eases where tin driver of the nn-tnr 
ear persists in that absolutely erroneous view that a pod< man 
in the act of crossing the street can, at any time, he am -t ‘<1 
in his course of crossing, whereas the contrary is the on It 
must he remembered that a pedestrian when lie leaves tli -urb 
and goes out into the t rallie and gets himself in a posit <>
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danger, must In* allowed to extricate himself from it by being 
permitted to linish that crossing which he has begun. We 
know from our everyday experience, both in our individual ex 
pvrienee and also from seeing other people. that the contrary 
is the idea, and a very dangerous one. as well as being very 
illegal, that is. that all the motor driver has to «lu. is. at a 
certain distance, to sound his horn and then all the pcdcst dans 
in front of him have got to take immediate steps to extricate 
themselves from the approaching motor ear. whereas that is not 
the position at all. I repeat it again, once a peile.strian lias 
got into tin* vehicular traffic, and has begun to cross, he must 
be allowed to continue his crossing in safety and to finish it. 
Now one point that <li«l impress me was the point taken by Mr. 
Higgins here, which I thought was his strong point at first 
ami at the end it appears still to be his strong p«dnt — wher** 
In' calls attention to the fact that this man lurched forward, 
and. before the accident, lie gave what might b«- called an in 
citation to the motor driver to proceed, and lie says that excusi - 
the motor dri\er front doing what otherwise he would have 
«lone : but then we have the specific denial of tin* man himself 
that that is not what lie did ami there are other circumstances 
there which justified the Judge in taking the view that that 
was the truth. If so. we are practically helpless. How can 1 
sax ihat the Judge was wrong.’ Therefore. I agree that tin- 
appeal should be dismissed. •

(Jai.uiiku. J.A. (oral) (dissenting): While my learned bn 
tilers are of the opinion, as 1 understand the argument, that 
the appeal slmuhl he dismissed. I am of a difleretit opinion m> 
self, and f« r several reasons, but it is not necessary to have Mr. 
Lowe continue his argument for the purpose of trying to con
vince me in his favour.

As at present a«lvise<|. I am certainly of the opinion that tin* 
appeal shouhl be allowed, ami shortly on this g route I : Tin* only 
evuleiu'c we have as to tin* spe«*«l of the ear is direct evidence 
from people in the ear the «Iriver of the car that he was 
going at a rate of 10 miles an hour, that he slowed up to 10 
miles an hour when he saw this person crossing the street. A 
motor ear is under perfect control at 10 miles an hour, ami it 
i-. under lietter control under most conditions than it would be 
at a lesser speed. I can see no reason why the Judge below 
held that the ear was going at any greater speed. However. 
Iha! is my opinion anyway. Doing at this rate of speed, the 
man some short distance in front of him stops and gives a direct 
imitation, as I understand it, f« r the motor ear to continue on, 
and hv would keep himself in a safe position. If the motor man

B.C.
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hail intended to act otherwise than go on, it would have I* i 
C.A. natural lor him to wave to the man to go ahead—to go aer- ... 

lie does not do so, and the man himself, after inviting the dri 
Raim i the motor ear to go on and he would stay in his position, m 
Kkij.v. stead ot doing so, after the man has received that invitai i 

«iaiiïïïê j a an<* *ms aeceI,teil it — the foot passenger must have known th.it 
he accepted that, because he continued —and notwithstandu 
that, the foot passenger for some reason, after the ear is goiiig 
along, after he has. in effect, signalled to him to do so, he him 
self attempts to cross in front of it, with the result, unfort an 
atelv, for him—that he meets with an accident. It appear- 
me to be his own fault.

Now there was some reference made to the fact that the rar 
must have been going fast, because they went down to si un
building to turn, but I find the evidence of Wilson, one of tin
men on the ear, that the ear had stopped in two car-length> 
two lengths of itself—after it struck the pedestrian. Now ( <d 
ombine's evidence is, after all, when it is sifted down in cross 
examination, it amounts to this, that he saw the car turn - : 
down some 150 feet away, near some buildings. Well it may. 
or may not, have been necessary for him to go that far to turn; 
at all events, he doesn’t say the car was stopped there, because 
the question was directed to him on p. 23, when he says, “You 
said the car was standing 150 feet out Burnside Road / I said 
that was where it turned.” So I do not think much of that 
circumstance.

Then, with regard to the question of giving the car gas to :«i 
ahead, that is p. 110, evidence of Wilson, he says, “lie slow
ed down when he saw the man standing, as much as to say. 
‘Come ahead,’ but gave her the gas to go ahead.” Now 1 li.it 
is exactly what a man would do, what anyone would do if lie 
was going ahead at all, in order that the car might go ahead 
lie would naturally touch the gas. So as the ease strikes me, 
I must say I do not agree with the trial Judge, and I can
not agree that he can have found—which he must have found 
that there was negligence on the part of the defendant. I do 
not think the evidence warrants that; and, moreover, he must 
also have found, in effect, that there was no negligence on ! lie 
part of the plaintiff, with which I also disagree.

McPhillips, J.A. (oral) I agree in the view that the ap
peal should be dismissed. Mr. Higgins, the counsel for the ap
pellant, has very forcibly presented the view as advanced in the 
interest of the appellant, that the accident was due to the «oil- 
duet of the plaintiff. Now with respect to that, I cannot a «•«•do
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to that submission, in that it i.s quite apparent —1 might lay 
it K common ground—that the plaint iff was proceeding to cross 
the street, either at the intersection, or at some little distance 
up. which he had the right to do. A great deal of misunder
standing sometimes is prevalent among people, that a pedestrian 
is eofdined to the crossing in crossing a highway or street. Such 
is not the case at all, that is not the law of England, nor is 
it the law here. The pedestrian has a perfect right to cross 
the street at any point. It is true there are perhaps considéra
tions that will obtain at the one point that would not obtain 
at tht* other—that is, there ought to he greater care, perhaps, 
exercised, or people are not put upon the same responsibility, 
quite; hut there is the right at large to cross the street or high
way at any point. That is the right that the pedestrian has, 
ami until Parliament interferes with that right, the Courts must 
give full effect to that right.

Now, the plaintiff was seen at a distance of eight or ten ear 
lengths or as the defendant admits himself, three or four ear 
lengths away, and if he was proceeding at this slow speed of 
1(1 miles an hour—surely the ear ought to have been under suf 
fieient control to have obviated a happening of this kind. There 
is no contention advanced on the part of the appellant that he 
really had the right-of-way as against the plaintiff, hut the 
appellant attempts to excuse himself, by saying that the plain
tiff indicated at the time that he should have the right-of-way. 
ami as I pointed out during the argument, that was an accept 
a nee of risk on the part of the defendant, and if he erred in 
this, why, of course, he cannot excuse himself. The plaintiff 
denies any such intimation, therefore, the defendant is in the 
very serious position of doing something which he claims In- 
had the right to do, from some indication coming from tin- 
plaintiff hut denied, lie accepted a risk, ami he must accept 
it seems to me, the responsibility, unless he can actually make 
that out. Now has he made it out ! I cannot say that In- has. 
The one circumstance to make it out is the one that Mr. IIig- 
irins relied on very greatly and that was the lurch—that tin- 
plaintiff lurched forward, that is, if the plaintiff had indicated 
to the defendant that he might proceed, why of course the 
plaintiff would he wrong in moving forward. The con
tent i<m is that after the intimation given to the 
defendant the plaintiff lurched forward. Now as 
'o the lurching, it is quite consistent with the evidence that 
if there was any lurching or involuntary act at all, one could 
quite understand it, it was a ease of imminent danger or, as 
h is sometimes put, “The agony of collision,” it is understand
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Bc- able, that he might lurch forward, might be liable to go t-iii.n
(’.A. way, be startled and give a quick jump or lurch or whalvvir
----  it might be termed. That does not look at all unreasonable,

Raixky but that that lurch was consequent upon his then condition I
Hi i.i.y. d° ,,ot think we are called upon to accept. There is a finding

of the trial Judge that the plaint ill' was not intoxicated. Ii i> 
M !i?Klp8' <iuite possible for a man to drink intoxicants and not be intoxi- 

cated. We must understand the atfairs of men; and we kimv. 
that a great many men can drink a great deal and still not be 
intoxicated; then others perhaps can drink very little without 
it shewing its effect; in any case, the trial Judge says 
the plaintiff was not intoxicated. 1 do not give much weight, 
with all deference, to the police officers as to intoxication, be
came when a man has his arm broken and his leg broken in 
two places the shock to the system is very, very great. I would 
prefer to have heard evidence of some physician or surgeon 
and there might be evidences there that to the untrained mind 
would indicate intoxication when it was not that at all; tbt* 
mere fact that his breath smelled a little is not at all concludv*- 
—one drink might cause that.

Then the next question is, would it upon the facts of the 
be right to disagree with the trial Judge? Now what has tin- 
trial Judge found? At p. 137 he says:—

“Now 1 think that the plaintiff’s contention is correct that h»* 
was run down, and that lie was crossing the street in a rea 
sonaoly careful manner. 1 think that in running him down ill- 
defendant must have been negligent.”

It seems to me that that language completely meets the point 
pressed by Mr. Higgins, that there was no real finding of mg 
ligence. When 1 read that and couple it with the evidence tb 
is a sufficient finding of negligence and ample evidence to sup 
port the finding.

Then as to disturbing the judgment—in Coghlan v. Cumin 
land, 11808] 1 Ch. 704, it is stated that the Court of Appeal 
must give weight to the decision of the trial Judge. It is trm- 
that they must not shrink from overruling it if they come m 
the conclusion that the trial Judge was wrong. How could we 
in this case come to the conclusion upon the evidence that the 
trial Judge went wrong? It seems to me that everything point- 
to the trial Judge being right.

Sir Arthur Channel dealt with this point in Toronto Tmr>< 
Co. v. Kate Paskwan, 22 D.L.U. 340, [1915] A.C. 734, ami put» 
the point that the question is all one of reasonableness. Wa- 
the trial Judge entitled to find as he did or would a jury be



69 D.L.R.] Dominion Law li worts.

reasonably entitled to find as the trial Judge did ' It seems to 
me that it is a reasonable conclusion to say that the answers 
should be in the affirmative.

Lord Buckmaster also dealt with the question in UudiUf v. 
Toronto Mister» It. Vo. (1917), 33 D.L.U. 19:$, 21 ( MU’. 377, 
3s U.L.R. 556, where he points out that a judgment of tin* trial 
Judge upon a question of fact is one that ought not to be dis
turbed—that is. not disturbed unless there are circumstances 
requiring its disturbance—especially when it :s decided upon 
contending evidence or rival evidence.

Now, here there is contending and rival evidence, but the 
preponderance* of the evidence is in favour of the ease for the 
plaint ill*. 1 cannot disagree with the decision arrived at by 
the trial Judge.

A ppcal (I ism is si </.

HAIjTKK V. MAHKK.
Ontario Supreme Court, Orde, J. December .17. IUit.

Ontario Supreme Court, Riddell, ./. January VJ. lit*!. 
Discovery ami inspkvtion (§11—5)—Physical examination—Ontario 

Jviiicatckk Act, H.8.O. 1!)14. ch. 56, sec. 70—Time for makino 
—Necessity of keeimn»; record.

The physical examination allowed by see. 70 of the Ontario Ju
dicature Act. R.8.O. 1914, eh. 56, in actions for compensation for 
bodiiy injuries, is an examination for discovery and in the absence 
of some special reason, ought not to he made until the defendant 
under the practice is entitled to discovery. The medical practi
tioner is not required to report the result of the examination to 
the Court, nor is it necessary to keep any record of it.

tClouse v. Coleman (1895), 16 P.R. (Ont.) 496, followed.]
An appeal by the defendants from an order of the Master in 

Chambers dismissing their application, made under sec. 70 of 
tin* Ontario Judicature Act, for an order for the physical 
examination of the plaintiffs by a physician and surgeon on 
behalf of the defendants.

The provisions of sec. 70 are as follows: —
“(1) In any action or proceeding for the recovery of damages 

« r other compensation for or in respect of bodily injury sus
tained by any person, the Court which, or the judge, or the 
person who by consent of parties, or otherwise, has power to 
fix the amount of such damages or compensation, may order that 
the person in respect of whose injury damages or compensation 
are sought shall submit himself to a physical examination by a 
duly qualified medical practitioner who is not a witness on 
either side* and may make such order respecting the examination 
and the costs of it as may be deemed proper.
'-1 The medical practitioner shall be selected by the court.
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judge, or person making the order, and may afterwards be t 
witness on the trial unless the court, judge, or person befor- 
whom the action or proceeding is tried otherwise directs.”

IV. Heiyhirujton, for defendants; IV. S. Walton, for plaintif .
Orde, «1. ;—The application was opposed by the plaintiffs on the 

ground that it was premature and ought not to Ik* made until 
the defendant would, under the practice, be entitled to dis- 
covcrv. No pleadings have yet been delivered. The writ w.is 
issued on November 22. 1921, the claim being for damages for 
injuries to the plaintiff accused by the negligent driving of an 
automobile by one of the d< fendants while in the employment of 
the other defendant. The defendants appeared on November li'i. 
and immedlately afterwards launched their motion before tlie 
Master in Chambers. The defendants give as their grounds for 
desiring a physical examination before delivery of the statement 
of defence, that the examination should be made as soon as 
possible after the accident, and that the information to be ob
tained thereby may result in a settlement.

There is nothing in see. 70 itself to indicate that the pria 
eiples governing the right to examine for discovery are to b<* 
applied to an application for a physical examination. Hut tlie 
history of the section and the decisions under it make it clear 
that the physical examination permitted by the section is. in 
the words of Osler, J.A., ill Froxer v. London Street Railway 
Co. (1899), 18 P.R. (Ont.) 570, at p. 372, “an examination f- r 
discovery only.” See also Burns v. Toronto Hail way <'». 
fl907), 13 O.L.R. 404. I do not think the legislation was in 
tended to do more than give to a party the right, for purposes of 
discovery only, to the physical examination of the opposin' 
oarty, which, prior to the passing of 54 Viet. eh. 11. it ha*d hem 
decided in Hetty v. City of London (1891), 14 P.R. (Ont.) 171. 
he could not have under the law as it then stood.

It does not follow from this, of course, that in exceptional 
eases a physical examination may not be ordered before tin* 
statement of defence is delivered or the pleadings are cl< s**d. 
and it may be that because of the peculiar nature of the «lis- 
cover}' permitted by sec. 70 and of the absence of any limitai ion 
in the section as to the stage of the action at which the applica
tion may be made, the Court would order a physical examina
tion at an earlier stage in cases where it might not order an 
examination for discovery. But, in the absence of some evi
dence to shew the necessity of a physical examination at ibis 
stage rather than at a later stage, I cannot believe that either the 
mere suggestion that it is important to have the examinai ion 
as soon as possible after the accident, or that the information t"
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he gained thereby may expedite a settlement, is sufficient ground 
for departing from the rules as to discovery, which 1 think ought 
10 govern the Court in dealing with applications under sec. 70.

It must be apparent, when it is remembered that the physical 
examination by a physician under sec. 70 is strictly confined to a 
mere examination of the person of the party examined and that 
the physician is not entitled to ask questions or to conduct any 
oral examination (Clouse v. Coleman (1895), 10 P.R. (Ont.) 
4% and p. 541), that the examining physician would be greatly 
handicapped in making an examination before the issues in the 
action are clearly defined by the pleadings, and in most cases 
until the ordinary examination for discovery 1ms taken place. 
Without the information so afforded how is he to proceed? Is a 
female plaintiff, whose sole injury, for example, is a broken 
arm. to be subjected to the indignity of a complete physical 
examination merely because the action has not yet reached the 
stage at which she is required by the practice to disclose 
the exact nature of her injuries ? The physical examination 
must, like all examinations for discovery, be confined to the 
facts in issue, and until the issues are defined I do not see how, 
except in very rare cases, a physical examination can be pro
perly made.

For these reasons, the defendants’ appeal fails and must be 
dismissed, with costs payable to the plaintiffs in any event of 
the cause.

At a later stage of the action, the Master in Chambers made 
an order for the physical examination of the plaintiffs, and the 
defendants appealed from the order.

The appeal was heard by Riddell., J., in Chambers.
lleighington, for defendants ; Walton, for plaintiffs.
Riddell, J.In an action for damages occasioned by negli

gent driving, the defendants applied for an order, under sec.
70 of the Judicature Act, for the physical examination of the 
plaintiffs by Dr. G. ; the order was made, but the Master in 
Chambers directed that “the report of such examination by 
Dr. (}. shall be delivered to and filed at the office of the Master 
in Chambers, Osgoode Hall, . . .” The defendants appeal 
from this provision.

I asked the plaintiffs’ counsel by what authority a report was 
required at all under the statute ; and he could find none.

The cases cited at the hearing do not seem to me to have any 
bearing upon the matter. Friend v. London, Chatham, and 
Dover Railway Co. (1877), 2 Ex. 1). 437. and cases cited; Vac eg 
v. London Tramways (1876), 2 Ex. 1). 440 (note) ; Chitty and 
Marks, Yearly Practice, 1922, p. 443, and cases there mentioned.

Ont.
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The whole purpose and intent of the provisions of see. 70 . re
stated with clearness and accuracy by Osler, J.A., in Clous, v. 
Coleman, 16 IMt. (Ont.) 541, at p. 542: “The medical pm. 
tinner ... is not required to report the result of the examination 
to the Court. The examination is not one taken on oatli or in 
writing, nor docs it seem to have been intended that any record 
should be made or kept of it.” This agrees with my own 
opinion, stated at the hearing ; and 1 so decide.

The appeal will be allowed ; costs to the defendants in any 
event.

On settling the minutes of the order of Riddell, J., a clan* 
was inserted providing that the report of the doctor was to lie 
privileged from production.

The minutes were spoken to before Riddell, .1., who struck 
out this clause, saying that he decided nothing concerning tin- 
doctor *s report if he should make one.

J ud finie nt accord inyhj.

TORONTO GENERAL TRV8TS <’o. v. CITY OP REGINA.
Saskatchewan Court of Appt at, Ilaultain, Lumont, Turgcon mid

McKay, JJ.A. June ,!U, IHli.
Bonus (SI1IB—100) —Municipal—Payable in sterling in Canada- 

Depreciation in kx< iiamik—Payment in Can aim an clkiu my 
—Ci'UKEncy Act R.S.C. 190*;, cn. 25, sec. 2 Tin: Cckueni y \nu 
Bank Noies Act 1914 (Imp.) cii. 14 sec. 1—The Bills oi Ha 
chanur Act R.S.C. 1906, cn. 119 secs. 163, 186.

Bonds is-oied by the City of Regina In 1908 contained ;m in
terest coupon as follows. “The City of Regina will pay Hie b 
er at the Bank of Montreal at Its principal oflice in any of the 
following cities viz.: London, Eng.; New Yoik, Montreal, Toront.i. 
or Regina on the First Day of March, 1921, the sum of two 
pounds ten shillings." The Court held that the holder was en
titled on presentation in Toronto to lie paid in Canadian curmu y, 
the amount which one would at the time of presentation have to 
pay to obtain in the market two sovereigns and one half sover
eign delivered at Toronto, and not at the rate of $4.86 to tie- 
pound.

Appeal by defendant from the trial judgment in a test action 
to determine the liability of the defendant corporation, on cer
tain bonds issued by it, the amount payable on interest coupons 
attached thereto being expressed in English currency. Revers
ed.

C. F. HI air, K.C., for appellant.
J. F. Frame, K.C., for respondent.
Havltain, C.J.8. concurred with Tvroeon, J.A.
La mont, J.A.:—The facts in this appeal are not in dispute. 

In 1918 the City of Regina sold certain debentures. These de 
bentures contained the promise of the city to pay to the bearer
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at the Bank of Montreal at its principal offices in any of the 
following cities, namely, London. England ; New York. Toronto, 
or Regina, the sum of one hundred pounds sterling (£100) on 
March 1, 1938, and to pay interest thereon at the rate of f>' 

per annum on presentation at the said hank of the interest 
coupons attached to the debenture. Each interest coupon con
tained the promise of the city to pay at the said bank in any 
of the said cities the sum of two pounds ten shillings (£2.10) 
on the date specified therein. Subsequently, the plaintiffs be
came the holder of 91 of these debentures, and on March 1. 
1920, presented for payment coupons for interest falling due 
on that date amounting to £227.10 at the Bank of Montreal, 
Toronto. They were offered therefor the amount of Canadian 
currency equivalent to £227.10. calculated at the then current 
rat- of exchange at which sterling could be purchased. The 
plaintiffs refused to accept this amount, claiming to be entitled 
to have the amount of Canadian currency equivalent thereto 
calculated at the rate of $4.Hti 2-3 to the pound. This the de
fendants declined to pay. Subsequently, on September 1, 1920. 
and March 1, 1921, the plaintiffs presented coupons amounting 
on each occasion to the said sum of £227.10, and on these oc
casions were offered the equivalent thereto calculated at the cur
rent rate of exchange on the days on which the coupons were 
payable. Failing to obtain the amount they claimed to be due. 
the plaintiffs brought this action, claiming the said sums, or 
$6*2.10 in all. together with interest on overdue payments. No 
objection is taken to the tender of Canadian money instead of 
that of the Cnited Kingdom. The sole question is as to the 
amount of Canadian money necessary to pay the £227.10 on 
each of the days on which the coupons were presented.

The trial Judge held that under the debenture, the pound 
meant a British sovereign and ten shillings a half-sovereign, 
and he gave judgment for the plaintiffs. The city now appeals.

In my opinion, this is simply a matter of contract. What 
was the obligation of the city to tin* plaintiffs on March 1, 1920, 
when they presented coupons amounting to £227.10.’ Clearly 
that obligation was to hand over to the bearer of the coupons 
the sum of £227.10. In his evidence, Mr. Williams, manager of 
the Bank of Montreal, gave the following testimony:—

“Q. Ko when you say a pound sterling—for instance, one 
hundred pounds sterling means a hundred gold sovereigns, does 
it not. ordinarily? A. Not necessarily. It might, Q. What 
dse could it mean in 1908 than 100 gold sovereigns? A. Bank
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of Kngland notvs. tj. They were made legal tender for si n» 
over live pounds were they notf A. Yes.”

This evidenee establishes that the obligation of the eii\ in 
respect of payments under the debentures could be fulfilled by 
a payment of the amount in Hank of Kngland notes. T 
notes could be purchased in Toronto at the current rate ol 
change.

On Mardi 1. 1920, therefore, when the plaintiffs preseii -.1 
their coupons, the city could have redeemed its promise to pay 
in respect of these coupons by tendering the sum of £227.10 in 
Hank of Kngland notes. The equivalent of this in Canadian 
currency is the amount necessary to purchase such notes ui iIn- 
rate of exchange existing on that day.

In Cash v. i\ tuition (1800), 11 Yes. 314, .'12 K.R. 110!». ih 
Lord Chancellor said at p. .‘110: —

“1 cannot bring myself to doubt that where a man a. i - •« 
to pay £100 in London upon the first of January he ought in 
have that sum there upon that day. If he fails in that coni'., 
wherever the creditor sues him the law of that country ouid 
give him just as much as he would have had if the contract n.i 1 
been performed.

In Hairy v. Van Ih n Hurl:, 11920] 2 K.H. 709, an act.mi 
was brought to recover damages for the failure of the defeo< 
to accept and pay for .7000 cases of skimmed and sweet, m 
milk. According to the contract, it was to be paid for in A- 
ica in dollars. The defendant did not lake delivery, nor did h 
pay. The plaintiff sold the goods, and sued in Kngland I'm i 
difference between the amount realised and the contract prier 
In giving judgment Hailhache, J. said at p. 712:—

“In my view of the law it is immaterial whether it is tin- 
seller or the buyer who is in default; in either case the dam 
must be fixed as at the date of the default, and therefor, tin- 
sum to be awarded as damages is such a sum in Knglish cur
rency as would at the rate of exchange prevailing at the h . 
of default produce the sum in foreign currency.”

See also Manners v. Pearson and Son, [1898] 1 ('h. ÔH ; 1) 
Ferdinand» v. Simon, Smits & Co., [1920] !l K.H. 409.

I am, therefore, of opinion that the tender of the city . r tli 
amount of Canadian currency necessary to purchase in Tm. nî - 
£227.10 on each of the days on which the coupons wen- pri
sent ed was a tender of a sufficient amount to discharge the v » 
obligation.

The appeal should, therefore, be allowed with costs, the u<Lr- 
ment below set aside, and judgment entered for the city’ in ini'
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of the agreement of the parties declaring that upon payment of 
the amount tendered the action will be dismissed with costs.

./. F. Frame. K.C., for respondent.
Tprobon, J.A. In 1908 the City of Regina, the appellant in 

tins appeal, issued and sold certain debentures, bearing coupons 
for the payment of interest. Certain of these debentures were 
acquired hv the respondent, each of them being a promise on 
tlic part of the appellant to pay to the hearer on March 1. 1 IMS, 
“the sum of one hundred pounds sterling (£100) '* at the prin 
cipal office of the Rank of Montreal in any of the following 
cities : London. England; New York. I'.S.A., and Montreal, To
ronto or Regina in Canada, with interest at the rate of .V; per 
annum. Each interest coupon expressed the appellant's pro
mise to pay the bearer £2.10.0 at any one of the aforesaid places. 
The coupons in question in this action were duly presented for 
payment by the respondent at the " office of the Bank
of Montreal in Toronto, when payment was offered in Canadian 
currency at the rate of exchange which prevailed on the date 
fixed for the maturity of the different coupons. In every ease, 
the amount thus red was less than the amount normally re
quired to purchase English currency in Canada <iM>6 2/d to 
the pound), Canadian money being at the time at a premium 
over English money.

The question to be determined herein is whether this was a 
proper tender, the respondents contending that it was not. and 
that they are entitled to be paid at the normal rate of 4.8(i 2/ff 
to the pound, regardless of fluctuations in the rate of exchange. 
The trial «Judge gave judgment in favour of the respondents and 
ordered payment to be made accordingly.

Although the amounts of principal and interest mentioned in 
the debentures and in the coupons are set out in and
shillings, this action was brought for the recovery of dollars 
and cents in Canadian money and it is admitted that a tender 
in Canadian money is a good tender, provided it is for the 
proper amount, and that judgment, if obtained, should likewise 
he expressed as recoverable in dollars and cents. And this, no 
doubt, is in accordance with proper practice (Manners v. Pear
son. supra. But this ease of Manners v. Pearson, which enun
ciates the rule above referred to, is also, I think, clear authority 
for the further rule that the proper amount recoverable, in 
actions such as this between creditor and debtor, is the amount 
of Canadian money necessary to purchase the sum payable in 
pounds on the basis of the rate of exchange on the date when 
the said sum became payable in Canada or on the date of judg
ment, according to the circumstances of each case. In the case 

35—69 U.L.R.
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at Bar, the date in relation to which the amount payable is to 
be fixed itt admittedly the date upon which the respective pay
ments of interest became due, and the date of judgment d<<s 
not enter into consideration ; although, of course, this can make 
no difference to the respondents if the right which they assert 
to receive $4.86 2/3 for each pound at all times is well founded. 
The appellant is, therefore, clearly entitled to succeed in his 
contention that the payment is to be governed by the rat» of 
exchange on the date of maturity unless some other rule can Ik* 
shewn to apply, either on account of an express agreement made 
at the time the debentures were issued or on account of legal 
decisions which would oust the authority of Manners v. Pearson, 
supra and the decisions which have followed it, such as Barra v. 
Van Den Hark, [ 1920 J 2 K.B. 709 ; Lebeaupin v. Crispin, 119*20, 
2 K.B. 714, and Di Firdinando v. Simon, Smits d* Co., [19*201 1 
K.B. 409. It was held in the Vnited States Supreme Court in 
Black v. Ward ( 1873), 15 Am. Rep. 162, 27 Mich. 191, that a pro
missory note made in the United States and expressed to be pay
able there in Canadian dollars, is governed as to the amount it 
sells for, in ease of an action brought in the United States. I>v 
the same rule as if it had been made in Canada and payable 
in Canada in so many Canadian dollars, without more. This 
decision was cited with approval in the Ontario case of the 
Third National Bank of Chicago v. Morgan (1877), 41 U.C.Q.li 
402, and it seems to me to be sound.

The result of all this makes it apparent to me that all the 
respondents are entitled to is judgment for so much money in 
Canadian currency as would have been required to purchase the 
pounds and shillings payable upon the coupons in Toronto on 
the date of their maturity ; unless, as I have already said, they 
can show that another course must be followed for one of the 
reasons above suggested.

The respondents do contend, in the first place, that an inten- 
tion on the part of the parties to pay these debentures ;md 
coupons according to a different method than that which would 
obtain under the above authorities is manifested, on the one 
hand, by the steps taken by the appellant city in enacting its 
borrowing by-law and in providing the amount to be levied an
nually to establish a sinking fund for principal and interest, 
and, subsequently, in the actual making of its levies : the whole 
of which, apparently, contemplated the raising and paying of a 
fixed and unvarying amount in Canadian money ; and, on to
other hand, by the fact that the relationship between the parties 
of creditor and debtor was created wholly in Canada. Al-
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though the argument based on these facts was urged upon us 
with great force, I do not think, after giving it due consider 
at ion, that it can prevail to alter the general rule. Nor do 1 
think that the respondents’ contention can be sustained on the 
ground advanced by counsel that the Parliament of Canada 
had, prior to the time the debentures were issued, authorised 
the use of the British sovereign and other British gold coins as 
currency and legal tender in Canada, at the fixed rate of 
$4.86 2/3 to the Sovereign and does still so authorise it. They 
cannot, I think, succeed upon this ground in establishing a 
right to have paid to them in Toronto a sufficient sura of Can
adian money to purchase British gold coins of the face value of 
the coupons. These coupons contain a promise to pay pounds 
and shillings, and nothing more, and there is no express pro
vision that the amount is to be provided in gold or at a fixed 
rate of exchange, as was the cast* in Brown v. Alberta and Great 
Waterways H. Co. (1921), 59 D.L.R. 520, 16 Alta. L.R. 252.

C.À.

Tobonto 
Tbusts Co. 

v.
City or 
Regina.

Iurgeon, J.A.

The respondents rely, in the second place, upon the author
ities cited in the judgment of the trial Judge, and particularly 
the case of N.8. Telegraph Co. v. American Telegraph Co. 
(1864), 1 Oldright, (5 N.S.R.) 426. Whether or not all the 
reasoning set out in this Nova Scotia decision can be said to be 
sound,—and I am free to say that I entertain some doubt as to 
that.—an examination of the main facts involved will show that 
they are clearly distinguishable from the facts in this case. In 
the Nova Scotia case, the contract called for the payment in 
Nova Scotia of $3,250 “in dollars and cents of United States 
currency. ” Upon this amount falling due, the debtors tendered 
in payment, not a sum of money in Canadian currency suffi
cient to purchase 3,250 American dollars, but certain United 
States treasury notes for this amount. These treasury notes 
were issued under an Act of Congress passed subsequently to 
the making of the contract, and were declared to be currency in 
the United States for limited purposes only. The judgment of 
the Nova Scotia Court refers to these notes as “spurious cur
rency,” and lays stress upon the fact that, if the creditors were 
compelled to accept them, they might not be able to use them in 
the United States for purposes for which they might expressly 
require them. I do not think this decision has any application 
1o the case at Bar, and in any event it cannot prevail against 
tin- authority of the English decisions to which I have referred.

I think the other cases referred to in support of the judgment 
appealed from have even less application than the Nova Scotia 
case. The old case of Pilkington v. Comm’s of Claims for
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Franci (1H21), 2 Kiih|>|> 7, 12 E.R. 181. which is much relic I 
on, is h chkc wherein the principles which prevail in an action in 
tort were made to apply. Grant. M.R.. in giving the judgment 
of the Privy Council in the vilkiniftnn ease, says at p. lit m 
part

••We think this has no analogy In the ease of creditor an I 
debtor. There is a wrong act done by the French Government 
then they are to undo that wrong act. and to put the party into
the same situation as if they had never done it............Therefore
it is not merely the ease of a debtor paying a debt at the day 
it falls due. but it is the ease of a wrong-doer, who must midl
and completely undo, the wrongful act he has done; ami if lie 
has received the assignats at the value of 5(ld. he does not malt 
compensation by returning an assignat which is only worth do
pe must make up the difference between the value of the as 
signal at different periods. ' ’

This statement expressly points out the distinction to !-■ 
drawn between the PUkinpton case and eases where the relation
ship of creditor and debtor is involved. The 1 eeent case of 
-S'.N. f'elio v. -s'.,s'. Voltiirtui, 111)21] 2 A.V. • 14, which i- 
nlso relied on by the respondents, is distinguishable upon ill. 
same grounds, laird Sumner, in Ibis case, quoting and follow mg 
the citation from Sir William Grant's judgment given above.

I do not think it is necessary to enter upon an analysis of die 
other decisions referred to in support of the judgment. I may 
say briefly that, in my opinion, they contain no authority which 
may lie relied upon to defeat tie- appellant's contention that 
they were at liberty to pay the ai mint called for in the coupon» 
in Canadian money on the ha»i» of the rate of exchange which 
prevailed in Toronto on the 1 te of maturity.

I think, therefore, that appeal should lie allowed with 
costs, and judgment enter. , accordingly in the Court of King'» 
llench.

McKay, 4.A. concurred with True,eon, J.A.
Appeal allrtunl.

CROMIIIK v. THE KINO.
Ontario Nsprrmr Court, ifemflfk. CJ.C.P. January lit, HtJt. 

Discovery and inspection (§1—2)—Cache commenced hy Petition os 
Right—Production of documents.

The general rules respecting production of documents are. sub
ject to the control of the Court, applicable to each of the parties to 
a cause in the Supreme Court of Ontario commenced by i>etition 
of right. Where the only discovery which the plaintiff should 
have, should be an affidavit, disclosing all the documents in tin- 
possession of the Crown, no order for production of them should
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be made so long as the usual right of inspection of public docu
ments is open to the plaintiff, and In all vases the inspection 
should be made where the documents are.

An appeal by the Crown from an order of the Master in 
Chambers refusing an affidavit of documents to he filed by the 
Crown in a cause in the Supreme Court of Ontario commenced 
by petition of right.

Edward Haul if, K.C.. for the Crown.
Frank Antoldi, K.C., for the suppliant.
Meredith, C.4.C.1*. : — The question involved in this appeal 

is: whether, in proeeeding upon a petition of right, the sup
in entitled to any such “discovery” as that provided for 

in Rule :I4S*
l nless that rule is in some way applicable to such a case, 

the suppliant cannot have any such aid in the prosecution of 
his claim: the general rule was: “that the Crown is entitled 
to full discovery, and that the subject as against the Crown is 
not:” per Rigby, L.J., in the case of AU orne if Mènerai v. AYjr- 
nislli-upon-T une Cor-poration, |1897| *J (j.B. .‘184. at p. 495.

The question was pointedly raised and determined in the case 
of Thomas v. The (fuecn (1874). L.R. 10 Q.li. 44. The Peti
tion of Right Act, I860 (Imp.), eh. 94. was, and had been 
for some length of time, in force in England when that case was 
decided; and it was contended that discovery of documents was 
included in the provisions of its seventh section; but the answer 
of Cockburn, C.J.. to that contention was: that, if it had been 
intended to extend the law as to the discovery of documents to 
the ease of petitions of right, there would have been inserted 
some enactment saying that an officer should answer, as in the 
ease of bodies corporate.

Section 7 of the Act of 1800 provided that nothing in 
the Act should he construed to give to the subject any rem
edy against the Crown in any case in which he would not have 
been entitled to such remedy before the passing of that Act; 
but that was not at all relied upon in that ease; it is difficult 
for me to see how it well could have been. That which it means 
is that, though the mode of procedure shall be assimilated to 
that of an action, the remedy by way of petition of right is

*34K. Each party, after the defence Is delivered or an issue has 
been tiled, may by notice require the other within 10 days to make 
discovery on oath, of the documents which are or have been In his 
possession or power, relating to any matters in question in the ac
tion; and produce and deposit the same with the proper officer for the 
usual purposes. A copy of such affidavit shall be served forthwith 
after filing.
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not extended. I mention this only because the Master in Cham 
hers stumbled upon it.

This provision was not contained in the original provincial 
Act of the same character—the Petition of Right and Crown 
Procedure Act, 1872—but was. in effect, added to it by an 
amendment to that Act contained in sec. 6 of the Statute Amend
ment Act, 1887, 50 Viet. ch. 7. It was probably unnecessary, 
and added only to remove any cause for doubt.

The English enactment was in substance brought into the 
statutes of this Province in the year 1872: 35 Viet. ch. 13 (0. • : 
and thence was carried into the Revised Statutes of the Pro
vince, 1877, ch. 59: but was repealed in the revision of 1887, 
because its provisions had meanwhile been carried into and be
come part of the Rules of Court.

The Rules of Court were consolidated by a commission of 
Judges, and others, appointed under legislative authority: and, 
as so consolidated, came into force on the 1st day of September, 
1897 ; and by legislation they were given the validity of an Act 
of the Legislature: see the Judicature Act, R.S.O. 1897, ch. 
51, sec. 129.

The provincial enactment and the amendment of it, before 
referred to, thus became Rules 922 to 936, inclusive, of the Con
solidated Rules, and thus had the validity of legislative enact
ment given to them.

These Rules and the amendments of them were again consol
idated and were curtailed in the year 1913, and as so curtailed 
and consolidated came into force on the 1st day of September 
of that year; and, as with the other Rules, have been gfven the 
validity of legislative enactment.

In these rules, Rules 922 to 936 of the former consolidation 
are reproduced as Rules 738 to 750, inclusive; but, in the cur
tailment of words, some unintentional change of right may have 
been effected.

Rule 929 of the consolidation of 1897, and the rules and sta
tute from which it was taken, set out in detail a number of 
proceedings in an ordinary action which it made applicable 
to a petition of right, to which was added a general clause 
making the Rules, Orders, practice, and course of procedure 
in actions applicable to petitions of right unless the Court or a 
Judge otherwise ordered.

In the curtailed consolidation, for brevity’s sake no doubt, the 
earlier part of Rule 929 was omitted, and the whole rule was 
embodied in these words: *‘744. When no other provision is 
made and so far as the same are applicable, these rules shall 
apply to petitions of right C.R. 929.”
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In the English enactment, in the provincial enactment, and 
in all the rules down to those of 1913, there was the enumera
tion of certain proceedings in an action, but the very important 
one of discovery was not included, and that fact had. no doubt, 
much weight in the easy conclusion of the Court of Queen’s 
Bench in England that an order for production of documents 
could not be made against the Crown.

If it were not for the change in the Rule made in 1913, and 
for some other legislation and some circumstances to which 1 
shall refer presently, I should have had no doubt that the ruling 
of the Court in England should be the ruling in this case, 
because, apart from it, that should have been my conclusion ; 
having regard to the character of the documents in the pos
session of the Crown ; how accessible they are to the public and 
how they may be proved: see Taylor on Evidence, part 3, ch. 
4. and the Evidence Act, R.S.O. 1914, ch. 76; and especially to 
the conspicuous absence of discovery from the enumerated pro
ceedings in the Acts and Rules—-it should be difficult to reach 
any other conclusion. But, if that were not so, I should have 
given effect, here, to the ruling in England. Whether bound 
to do so or not, when we borrow enactments from England we 
ought to accept the interpretation put upon them there, espec
ially by such a Court as that which settled the practice there, 
by its ruling in Thomas’s case, supra. See also Tomline v. The 
Queen (1879), 4 Ex. D. 252.

But, in view of the change so made in the rules, supported 
by the enactment contained in sec. 2 of the Judicature Act now 
in force (R.S.O. 1914, ch. 56) that the word “action” means 
a civil proceeding begun in such manner as may be prescribed 
by the rules, as well as begun by writ: I am of opinion that the 
general rules respecting production of documents are, subject 
to the control of the Court, applicable to each of the parties 
to an “action” such as this.

The circumstances to which I referred are these : the observa
tion of the Lord Chief Justice in Thomas’s case, which 1 have 
already repeated, is no longer applicable: there is now no spe
cial provision as to discovery by corporate bodies; all parties 
come under the general rule: see Rules 349 and 350: and the 
notion, which once prevailed, that it was necessary, in order 
to obtain discovery, that a person should be made a party to the 
action, has long since been brushed away: see United States of 
America v. Wagner (1867), L.R. 2 Ch. 582; and Republic of 
Liberia v. Roye (1876), 1 App. Cas. 139.

Having regard to the character of the documents, and to that 
which I have already said regarding them, and to the char
acter of the action, it is obvious that the discovery which the
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suppliant should have should lx* of a limited character: the m m 
should be an affidavit by some one, as capable as any one elv 
to make it, disclosing all the documents in the possession of iln- 
Crown in the usual manner: no order for production of them 
should go so long as the usual right of inspection of public 
documents to which I have referred is open to the plaintiff; and 
in all cases the inspection, if any, should be where the docu
menta are.

That which the plaintiff gets under the order appealed against 
is less than that.

Therefore the appeal should be dismissed : the costs of it sh ill 
be costs in the action.

Appeal dismissed.

HK\ v. WOODWARD AND WILIXXM'KH.
Manitoba Court of Appeal. Perdue, CJ.M., Cameron, Fullerton, Den- 

nistoun and Prendergast. JJ.A. June 23, 1922.
Betting ($1—1)—Common betting house—Guessing contest ox <,ami> 

or sports—Newspaper coupon scheme calling for cash to ac
company cottons—Distribution of entire fund in prizes i.f.ss 
expenses—Ck. Code secs. 227. 235. 1920 (Can.) cm. 43. ski 6 

The operation of a guessing contest by a newspaper in respect 
of a series of football games where the contest is promoted by 
the newspaper, and money to accompany each coupon is received 
at the newspaper office, brings the newspaper office within the 
definition of a common betting house (Cr. Code sec. 227 as amend
ed 1910. ch. 10, sec. 1) although the newspaper disburses in prizes 
all of the money received with the coupons less costs of adver
tising and disbursements only. The limitation upon Cr. Code 
sec. 227 made by 1920 (Can.) ch. 43. sec. 6 in amending set 23e. 
does not absolve from criminal liability the person who besides 
becoming a stakeholder of the money wagered on the contingency 
of the game or sport by the coupon holders advertises for and 
solicits money to be sent to him in the guessing competition.

Iff. v. Hobbs. 11898] 2 Q.B. 647. 67 L.J. (Q.B.) 928. distinguish
ed.!

Stated case for the opinion of the Court of Appeal submitted 
by Sir. II. J. Macdonald, police magistrate for the city of Win
nipeg, in the following terms : “Was I right in holding that 
the facts as agreed upon and the exhibit filed were not sufficient 
to establish that the office of the Owe Big Union Bulletin was 
a common betting-house within the meaning of section 227 of 
the Criminal Code ?” Question answered in the negative. Cam
eron, J.A. dissenting.

H. B. Graham, K.C., for the Crown.
W. //. Trueman, K.C., for the accused.
Vendue, C.J.M.:—The accused were charged under sec. 227 

of the Criminal (’ode that they did at the city of Winnipeg 
during the month of December. 1920, keep a disorderly house.
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to wit, a common hefting house. The accused are respectively •'*an
the editor and the business manager of the One Big Union BtU- c A
htin, a weekly newspaper published and sold in Winnipeg, and 
owned by the Central Labour Council of the One Big Union, a H|,x 
voluntary labour organisation composed of working men. The Woodwaiui 
lmsincss of managing ami publishing the newspaper is carried an» 
on at room 7, Strang Block. Winnipeg, and is a bo no Jule labour 
or trade publication. peniup.c.j.m.

The issue of December 2b. 11121. which was put in evidence, 
contains a notice or advertisement headed :

OXK Bld UNION BULLETIN 
Football Com pet it ion.

Big money prizes each week. Prize money to be divided on 
last week’s coupon, $257.

Money sent in each week will constitute prize for following

The “Rules of Competition” are stated in the advertisement 
as follows :—

“1. All forecasts must be made on coupons taken from the 
O.B.U. Bulletin. Name ami address must be written plainly.
Coupon may be mailed to Contest Editor, O.B.U. Bulletin, or 
placed in O.B.U. letter l>ox. at Room 7, 44b Main Street, or 
placed in ballot box in O.B.U. Office.

2. Any alterations or defacement of coupon will disqualify.
■1. If any matches on coupon are abandoned, full time not 

played, or results not reported along with other games, such 
matches will not be taken into consideration, and the prizes will 
lie awarded from results of remaining matches.

4. Prizes will be divided in the event of ties among winners.
If more than one are entitled to first prize, judges may so divide 
prize that first prize will exceed second.

•3. Place no other written matter along with coupon. No in
terviews relative to competition will be given and no communi
cation relative to same, either by telephone or letter, allowed.

(i. There is no limit to the number of coupons that may be sent 
per person. Each coupon must be accompanied by twenty-five 
cents (25c). (Don’t send stamps).

7. Coupons must not be fastened together.
N. .Judges shall have the power to disqualify any coupon, for 

what they may consider sufficient reason, and their decision must 
lie considered as legally binding in all matters pertaining to 
the competition.

b. All entries must reach the Bulletin office not later than ten 
o'clock Friday morning preceding date of games. Any entry
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reaching us after that time will be disqualified. Letters n 
sufficiently stamped will be refused. Letters containing insuf
ficient money to cover coupons will not be taken into considera
tion. Proof of postage will not be taken as proof of delivery.

10. Salaried employees or officers of the O.B.V. Bulletin, or 
employees of its printers will not be allowed to compete. No 
person under eighteen years of age may compete.

11. No money sent in can, under any circumstances be with
drawn.

12. Results of games, as published in Monday’s Free Pre.a 
Evening Bulletin must be regarded as final, and prizes will he 
awarded accordingly, and names of successful candidates will 1» 
published in next issue of the O.B.V. Bulletin, and cheques 
mailed to successful candidates. All cheques so mailed arc at 
person's risk to whom they are made payable.

1,1. This competition is open to persons residing east of. the 
British Columbia and Alberta boundary and west of and in
cluding Sudbury, Ontario.

Prizes will be divided as follows :
1st Prize___________________  50 per cent, of the prize money
2nd Prize___________________ 30 per cent, of the prize money
3rd Prize___________________  20 per cent, of the prize money

How to Pill in Your Coupons.
If you think the “Home" team will win, place an (X) in the 

column headed “Home." If you think the “Away" team will 
win, place an (X) in the column headed “Away." If you think 
the result will be a draw, place an (X) in the column headed 
“Draw.” Only one (X) must be entered for each match. Do 
not delete names of teams. Coupons must be completely tilled 
out."

Following this was the coupon containing a schedule of Kng- 
lish and Scottish football matches to be played on January 7. 
1922, with spaces to be marked as directed. At the bottom of 
the coupon was the following:—

“Coupons Must be Cut—Not Torn Out.
I enter the O.B.U. Bulletin Football Competition in accord

ance with the rules and conditions as published, and agree to 
accept the judges’ decision as final and legally binding, and 
enter upon this understanding, and declare that I am over 18 
years of age.

Name in full______________________________
Address ............................ ........................................ ........

The charge was dismissed by Macdonald, Police Magistrate, 
upon the ground that the facts did not constitute the place
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named in the information a betting house within the meaning Man- 
of the above-mentioned section of the Code. At the request of C<A<
counsel for the Crown the Magistrate stated the following ques- ----
tion for the opinion of this Court Rkx

“Was I right in holding that the facts as agreed upon and woodwabu 
the exhibit filed were nqt sufficient to establish that the office and 
of the One Big Union Bulletin was a common betting-house WlLlcoCKH 
within the meaning of sec. 227 of the Criminal Code.” Perdue,c.j.m.

The facts as to the publication of the newspaper, the place of 
publication and the connection of the accused with the news
paper were admitted. It was also admitted that all prizes or 
moneys distributed to successful parties in the competition were 
exclusively made up of moneys contributed by the contestants 
which moneys are kept apart from the funds of the newspaper; 
that all moneys received in the competition are distributed as 
prizes, except deduction therefrom to cover stamps on letters 
remitting prizes to contestants, and cost of advertisement of the 
competition in the newspaper at usual rates ; that no part of the 
moneys offered or distributed as prizes is contributed by pro
prietors or by accused ; that neither the proprietors of the news
paper nor the accused have any interest in the monetary result 
of the competition. It is also admitted that the moneys re
ceived by accused in the competition were received through the 
mail or the letter box attached to the outer door of the prem
ises; that the sole object of the competition is to increase or 
stimulate the circulation and popularity of the newspaper; that 
the newspaper is not issued solely or substantially with the 
object of furthering said competition; that the premises are 
not used solely for the purpose of the competition; that the 
prizes are distributed by mail; and that each of the accused 
knew of the advertisement in said issue of the newspaper:

Section 227 of the Code, us amended 1910 (Can.), eh. 10 sec.
1, declares that

“A common betting-house is a house, office, room or other 
place,—

(а) opened, kept or used for the purpose of betting between 
persons resorting thereto, and (i) the owner, occupier or keeper 
thereof, (ii) any person using the same, (iii) any person pro
cured or employed by, or acting for or on behalf of any such 
person, (iv) any person having the care or management, or in 
any manner conducting the business thereof ; or,

(б) opened, kept or used for the purpose of any money or 
valuable thing being received by or on behalf of any such per
son as aforesaid, as or for the consideration (i) for any as- figi
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nuance or undertaking, exprès# or implied, to pay or give 
1 hereafter any money or valuable thing on any event or eon 
tingenev of or relating to any horse race, or other race, fight, 
game or sport; or, (ii) for securing the paying or giving In- 
some other person of any money or valuable thing on any such 
event or contingency . . . M

Section 228 provides the penalty for keeping a common bet 
ting house.

The Police .Magistrate rested his decision upon the judgment 
of Lord Russell of Killowen. ('..I. in Reg. v. Ifobbs, |189H| 2 
(J.B. 647, 67 L.J. (Q.B.) 928, the facts in which he considered 
to be on all fours with the present case. With respect, 1 think 
they are quite distinguishable. In the Hobbs case the accused 
the licensed occupier of the premises known as “The Yorkshire 
drey,*' promoted a sweepstake on the Derby races, consisting 
of 1,000 subscriptions of 2s. 6d. each in order to raise £125. of 
which 10'/f was to be deducted for expenses, and the balance 
was to be distributed in prizes. A ticket was given to each sub
scriber on payment of 2s. 6d. The tickets were bound up in a 
book and the name and address of each subscriber was written 
on the counterfoil. A drawing afterwards took place in which 
each holder of a ticket drew a ticket bearing a number corres
ponding to the number attached to the name of some horse 
entered for the Derby, and appearing on a list of such horses 
prepared and recognised by all as the list of horses in respect of 
which the sweepstake is established. Lord Russell. said
( 118981 2 Q.B. at p. 657):-
“It is clear that the event or contingency in respect of which 

the money was to he paid was not the horse-race, but the draw
ing. and, as has been pointed out. that drawing would be equal
ly good if it took place after the race had been run.*’

He had previously intimated the view that what took plan- 
in fact amounted to a lottery, and nothing but a lottery, “and" 
he added, “t am quite clear that in no sense was it a betting 
transaction within the meaning of 16-17 Viet. ch. 119,*' being 
the statutory provision corresponding to sec. 227 of our ( rim. 
(’ode.

Lord Russell expressed the opinion that the first requirement 
in such a case is that there should be contractual transact inn 
between the owner or occupier of the house and the person 
desiring to bet, and that was absent in the Hobbs case.

In the case at Bar it is clearly an express “assurance or 
undertaking” on the part of the One Big Union Bulletin that 
it will distribute the money received w'ith the coupons, less
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certain expenses, amongst the winners of the competition. Each 
person sending in a coupon must sign the undertaking at the 
foot of it agreeing to be hound by the rules aa published and 
to accept the judges’ decision as final and binding. Ï do not 
think that the ease before this Court is governed by Req. v. 
Hobbs.

The Inter deeision of the Court of Appeal in Req. v. Stoddarl.
1901] 1 Q.B. 177. 70 L.J. (Q.B.) 189. is. in my opinion, more 

closely applicable to this case. The headnote to the report is 
ax follows f f 1901 ] 1 Q.B. 177):-

“The defendant was the occupier of an office and the pro 
pvietor of a newspaper published weekly at that office. Eaeh 
number of the paper contained a notice of what was called a 
"coupon competition”—that is to say. of a promise by the de
fendant to pay a certain specified sum of money to such per
sons as should correctly guess the result of a certain horse
race then shortly about to be run, and should write their guesses 
upon certain forms called “coupons,” which were issued with 
each number of the newspaper, and should return the coupons 
so tilled up to the defendant’s office, together with the sum of 
one penny in respect of each guess made. A large number of 
persons every week sent in to the defendant’s office coupons filled 
up as aforesaid, accompanied by remittances of money. The 
defendant was upon these facts convicted under the Betting 
Act, 1853 (Imp.) ch. 119, of having unlawfully kept the office 
for the purpose of money being received by her as the consid
eration for undertakings to pay thereafter money on events re
lating to horse-races.

Held, that the conviction was right.”
In giving his judgment Lord Alverstone, C.J. said, [1901] 1 

Q.B. at p. 183:-
"In this case the defendant was convicted under sec. 1 of 

the Betting Act, 1853, which provides that “No house . . . 
shall be ... kept or used ... for the purpose of 
any money . . . being received by or on behalf of such.....

. keeper ... as or for the consideration for any as 
Mirance, undertaking, promise, or agreement, express or im
plied, to pay or give thereafter any money or valuable thing on 
any event or contingency of or relating to any horse-race.’’

If we add to this quotation the words “game or sport,” which 
are found in both the English and the Canadian statute, the 
application of Lord Alverstone s judgment to the present case 
will be more clearly apprehended. He says [1901] 1 Q.B. at 
pp. 183-184:-
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“In my view we ought not to put a limited construction on 
those words. I have no doubt in my own mind that the fram
ers of the statute thought that there might be some transactions, 
which might not strictly be called bets, and yet would involve 
the promise of individuals to pay a sum of money on an event 
or contingency relating to a horse-race; and, in my opinion, 
we ought not to decline to give effect to plain words when the 
same section mentions both betting and also these other transac
tions, even assuming that there is any foundation for the ar
gument that the transaction in question is something different 
from a bet. Speaking for myself, I am not able to see the dis- 
tinction, for the purposes of this section, between the transac
tion with which we have to deal and ordinary betting. The 
person who pays the extra pence does so because the person to 
whom the money is paid comes under a promise to pay a cer 
tain sum if the horse named by the person sending in the cou
pons wins the race.”

The only difference between the above case and the present 
one is that in the first the person who received the money sent 
with the coupons promised to pay a certain sum to the sender 
who named the winning horse. In the present case the promise 
is to pay the money received, less expenses to the persons who 
shall name the greatest number of winners in certain football 
games to be played on a certain day. This is an undertaking 
to pay money on a contingency relating to a game or sport, and. 
in my opinion, is covered by para. (b) (i) of sec. 227. 1 do 
not think that it matters that the money promised to be paid 
is received from the persons who send it to the defendants in 
accordance with the advertisement. It merely alters the com 
plexion of the bet, so that the sender of each coupon is betting 
against all the other senders. Para. (b) (ii) would also apply 
in such case. The newspaper office would be “used for the 
purpose of any money . . . being received by or on behalf 
of such . • . occupier or keeper . . . as or for the eon 
sidération for securing the paying or giving by some other per 
sons of ... money on an event or contingency of or re
lating to ... a game or sport.”

It is argued that the amendment to the Crim. Code introduc
ed by 1920 (Can.) ch. 43, sec. 6, absolves the defendants from 
liability. That section repeals sub-sec. 2 of sec. 235 of the Code 
and enacts a new sub-section, the important portion of which, 
so far as the present case is concerned, is as follows:—

“ (2) The provisions of this section and of sections 227 and 
228 shall not extend to any person or association by reason of
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his or their becoming the custodian or depository of any money, 
property or valuable thing staked or to be paid to the winner 
of any lawful race, sport, game or exercise, or to be paid to 
the owner of any horse engaged in any lawful race, or to be 
paid to the winner of any bets, or to a private bet between in
dividuals not engaged in any way in a business of betting.”

The section then proceeds to deal with bets made or records 
of l>ets made through the agency of a pari-mutuel system as 
thereinafter provided.

Examining the part of the amending section quoted above, 
I think that its purpose plainly is to exclude from the operation 
of secs. 227 and 228 a person who has become the mere custo
dian or depository of a bet on a lawful race, sport, game or 
exercise- It protects the person who is a mere stakeholder. He 
cannot be convicted of keeping a betting house if he receives 
the money so staked in his own house, office or hotel. But I 
do not think that the amendment extends to and protects the 
defendants in this case. They advertise for and solicit money 
to be sent to the office of the Bulletin, not to be staked on, or 
to be paid to the winner of, any lawful race, game, or sport, 
but to be paid, less expenses, to the winners in a guessing com
petition conducted by the advertisers under rules laid down 
by them. The expenses of the persons organizing and conduc
ting this competition are to be paid out of the money sent in. 
Coupons sent by competitors may be rejected for any reason 
that may appear sufficient to the judges, whose decision shall 
be final, and no money sent in can, under any circumstances, 
be withdrawn. In my opinion, the amendment of 1920 (Can.) 
ch. 43, sec. 6, does not apply to the present case.

I would answer in the negative the question stated for the 
opinion of this Court.

Cameron, J.A. (dissenting)—In this case the Police Magis
trate dismissed the charge on the ground that the facts did not 
constitute the place in question kept by the accused (one of 
whom is editor and the other manager of the One Big Union 
Bulletin) a betting house within the definition contained in see. 
227 of the Crim. Code for the reasons given in the judgment 
attached to the question submitted to the Court (at the request 
of counsel for the Crown) which is:—

“Was I right in holding that the facts as agreed upon and 
the exhibit filed [a copy of One Big Union Bulletin of December 
29, 1921] were not sufficient to establish that the office of the 
One Big Union Bulletin was a common betting house within the 
meaning of sec. 227 of the Criminal Code. ’ ’
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According to the agreed statement of facts, the moneys dis
tributed to successful contestants in the football competition 
advertised in the said newspaper were exclusively made up 
moneys contributed by the contestants and no* mixed with 
any other moneys of the newspaper or its proprietors or of the 
accused, and were all distributed except deductions for stamp* 
on letters remitting prizes and the cost of the advertisement 
in the newspaper. No coupons attached to the advertisements 
were purchased by the said proprietors or the accused who had 
no interest in the “monetary result" of the competition.

The method and procedure followed in these operations are 
to be found in the “Rules of Competition*’ set forth in tin- 
advertisement of which the coupon is the concluding par;. 
The sum of 25 cents is to l>e enclosed with each coupon, and 
the aggregate amounts of the money sent in is to be divided 
in the proportions and manner indicated therein.

For reasons that are more fully stated by other members 
of the Court, I am of the opinion that this case is not governed 
by Reg. v. Hobbs, 118981 2 Q.B. 647. 67 LJ. (Q.B.) 928. In 
that case the determination of the results was by lottery. In 
this each of the numerous individual transactions was a betting 
transaction. The judgment of Wills, J. in Reg. v. Stoddtnl,
11901J 1 Q.B. 177. at p. 185. 70 L.J. (Q.B.) 189, seems to me 
conclusive on that point. I am unable, therefore, to adopt the 
reasoning of the Police Magistrate, who considered himself 
bound by Reg. v. Hobbs.

The amendment to the Code 1920 (Can.) ch. 43, sec. 6. pre
sent* difficulties in interpretation. Its provisions are as fol
lows;—

“Sub-section two of section 235 of the said Act, as enacted 
by ch. 19 of the statutes of 1912, is repealed, and the following 
is substituted therefor:—

(2) The provisions of this section and of sections 227 and 
228 shall not extend to any person or association by reason 
of his or their becoming the custodian or depository of any 
money, property or valuable thing staked or to be paid to tin- 
winner of eny lawful race, sport, game or exercise, or to In- 
paid to the owner of any horse engaged in any lawful race, in
to be paid to the winner of any bets, or to a private bet between 
individuals not engaged in any way in a business of betting, 
or to bets made or records of bets made through the agency 
of a pari-mutuel system only as hereinafter provided, upon 
the race-course of any association incorporated in any manner 
before the twentieth day of March, one thousand and nine 
hundred and twelve, or incorporated after that date by special
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Act of the Parliament of Canada or of the Legislature of any 
province of Canada, during the actual progress of a race
meeting conducted by such association upon races being run 
thereon. ...”

It is to be noted that sub-sec. 2 of sec. 235 of the Crim. Code. 
IÎ.S.C. 1906, ch. 146, was repealed in 1910 (Can.), ch. 10, see. 
3. and re-enacted with amendments. Sub-section 2 of sec. 
235 as so enacted was repealed in 1912 (Can.) ch. 19, sec. 1. 
and re-enacted as further therein amended. In 1913 (Can.) 
ch. 13. sec. 13, para, (b) of sec. 235 was repealed and a new 
paragraph substituted, but this is not material here. Section 
235 after these repeals and amendments stood as it is to be 
found in Trcmeear’s Annotated Criminal Code of Canada. 
And in 1920 there followed the repeal and re-enactment above 
referred to.

It is in the amending sub-section of the statute of 1920 that 
the words “or to be paid to the winner of any bets” first ap 
pear.

The history of this legislation as it is to be found in these 
successive enactments makes it appear that one of its principal 
objects was to extend the privileges of racing associations and 
exempt them and their patrons and attendants in their bet
ting transactions, from the penalties of the ('rim. Code. It 
might be argued that the provisions of the substituted section 
of 1920 after the words “lawful race, sport, game or exercise” 
are confined to transactions “upon the race-course of any as
sociation. etc.” but a careful reading shews that this cannot 
In- done. The words, therefore, “to be paid to the winner of 
any bets” must be taken as having their meaning subject t > 
no limitation imposed by the sub-section itself. It is true 
the accused acted in certain other capacities in the matter, but 
that does not alter the fact that they were custodians or de
positories of funds to be paid to winners of bets. The words 
are as comprehensive as they can be and in my humble opinion 
we cannot modify or restrict them by bringing in extraneous 
considerations. To do that would, it seems to me, be equivalent 
to amending the plain statutory words.

The words of the sub-section that its provisions “shall not 
extend to any person or association by reason of his or their 
becoming the custodian, etc.” are not as definite and precise 
as they might be. But their meaning is clear enough. When 
a person or an association becomes a custodian of moneys or 
other property for the purposes named, one of which is the 
payment thereof to the winners of any bets, he or it is not 
liable under secs. 227 and 235 of the Code. He or it carne t
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therefore be held liable for keeping a common gaming house 
under sec. 227.

In my judgment, for the reasons I have stated, I would 
answer the question stated by the Magistrate in the affirmative.

Fullerton, J.A. This is a case stated for the opinion 
of this Court by Macdonald, Police Magistrate.

The accused were charged that they did, at the city of Win
nipeg, during the month of December, 1921, keep a disorderly 
house, to wit, a common betting house.

The question stated for the opinion of the Court is:—
“Was I right in holding that the facts as agreed upon and 

the exhibit filed were not sufficient to establish that the office 
of the One Big Union Bulletin was a common betting house 
within the meaning of sec. 227 of the Criminal Code?”

The accused Woodward is the editor and the accused Will- 
cocks the business manager of a weekly newspaper published 
at the city of Winnipeg known as One, Big Union Bulletin. 
This newspaper advertised what was called a “Football Com
petition.” Three prizes of 50, 30 and 20% respectively of tip 
prize money were promised to the persons who should cor
rectly guess the winners of the several matches. The adver
tisement contained a coupon shelving the names of the several 
teams competing and these coupons were to be filled up and 
mailed to the Contest Editor,O.B.U. Bulletin, accompanied by 
25 cents. The prize money was exclusively made up from these 
contributions and all money so received, after deducting an 
amount to cover stamps on letters remitting prizes and the 
cost of advertising the competition, was distributed.

The prosecution was laid under sec. 228 of the Code, which 
provides that (amended 1909 (Can.) ch. 9, sec. 2/:—

“Every one is guilty of an indictable offence and liable t" 
one year’s imprisonment who keeps any disorderly house, that 
is to say, any common bawdy-house, common gaming-house, 
common betting-house, ... as hereinbefore defined.”

A common betting house is defined by sec. 227 and the por
tion of the section which it is contended covers the case of 
the defendants reads as follows [See sub-sec. (b) (i) set out in 
the judgment of Perdue, C.J.M. ante p. 555-6.]

I think the defendants come squarely within the above def
inition. The premises w’ere used “for the purpose of monev 
being received” by the defendants and the consideration was 
“an assurance or undertaking ... to pay thereafter money” 
on an “event or contingency of or relating to ... a sport.”

While no reference wTas made on the argument to sec. 227 
(ft) (ii), or sec. 227 (c), it appears to me that the former



69 D.L.R.] Dominion Law Retorts. 561

clearly covers the charge against the defendants, and it is argu
able that the latter does also. These sub-sections read as fol
lows:—

“ (ii) for securing the paying or giving by some other 
person of any money or valuable thing on any such event or 
contingency ; or

(c) opened, or kept for the purpose of recording or regis
tering bets upon any contingency or event, horse-race or other 
race, fight, game or sport ...”

The defendants are receiving money from the different com
petitors and the consideration is that the money contributed 
by such competitors shall be given to the successful com
petitors. In other words, the defendants are securing the 
giving of the money of the unsuccessful competitors to the suc
cessful competitors within the meaning of (ii).

The defendants contended that all they were doing was dis
tributing the competitors’ own money and that this did not 
constitute betting as between the defendants and the compe
titors. That may be so, but it is clear that the competitors, as 
between themselves were betting on the result of the games 
and the defendants were receiving the money and distributing 
it among those who won. The statute does not require that 
there should be betting as between the keeper of the house 
and some outside party in order to constitute the house a com
mon betting-house.

Section 235 of the Code, as amended by 1020 (Can.) eh. 43. 
in so far as relevant here, reads as follows:—

“The provisions of this section and of section 227 . . . shall 
not extend to any person or association by reason of his or their 
becoming the custodian or depository of any money ... to 
be paid to the winner of any bets. . . ”

It is contended that, even assuming that the office of the One 
U il I Vnion Bulletin is a common betting house within the mean
ing of sec. 227 of the Code, this amendment excludes the de
fendants from the operation of that section. I was at first strong
ly inclined to take this view, but on further consideration I have 
arrived at the conclusion that this amendment is intended to 
protect bona fide stakeholders only.

To put upon this amendment the construction contended for 
would mean that a person operating a betting house within the 
meaning of sec. 227 would cease to come under the section the 
moment he assumed the role of a “custodian or depository.” i
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cannot believe for a moment that Parliament ever intended the 
amendment to have any such effect. The amendment should, 
in my opinion, he read as if the word “only” were inserted after 
the words “by reason.”

The answer to the question in the stated case should bo in 
the negative.

Dexnistovn, J.A. The charge in this case is laid under ilio 
provisions of sec. 227 of the Crim. Code as amended 191li 
(Can.) eli. 10, sec. 1 from which I quote, in part, as follows :
|See (b) (ii) as set out in judgment of Perdue, C.J.M. <nit< p. 
556.1

The case of Reg. v. Hobbs, [1898] 2 Q.B. 647, 67 L.J. (Q.B.) 
928, is relied upon by the Magistrate as an authority govern in : 
the case at Bar, but I point out with deference that the Hobbs 
ease concerned a lottery, as indicated by Lord Russell of K il 
lowen, and on that ground it was held that the provisions of tIn- 
Betting Act of 1853 did not apply.

There the winners were successful because they drew tickets 
by chance, which bore numbers indicating horses, which sub 
sequent 1v took leading places in a specified race. It was the 
result of the drawing which determined who should have the 
prizes ; the drawing might take place as well after the race 
as before it.

In the case at Bar there is, in my view, not a lottery, but a 
straight betting transaction, in which each participant hots 
twenty-five cents against the money of the other participants, 
that he will name a larger number of winners of future font 
hall matches than they will, the stakes to be paid over as the 
actual matches played may determine. Each participant puts 
his money in hazard against the money of the others and I'v 
winner of the bet is determined by the result of a contingency 
named in sec. 227, viz., one of or relating to a game or sport. 
The advertisement published by the accused gives a clear un
dertaking to secure the paying of the winners by means of the 
money of the losers.

The admissions made in this case show that the premises 
which are kept by the accused are used for the purpose of re 
eeving money on behalf of each of the persons who desires to 
tender it upon the consideration that the accused will seetur 
the payment by other persons who also use the premises, of 
money, on the contingency of the results of a series of loot- 
ball matches.

This in my humble view is a violation of sec. 227 and the ar 
cused should he found guilty unless they are absolved hv a 
recent amendment of the Crim. Code to which I now refer;
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1920 ((’an.) eh. 43, see. 6, amending sec. 235 of the Criminal 
Code reads in part as follows: [See judgment of Perdue,
( ..l.M. ante p. 558. |

It is argued that because the accused in the case under con
sideration are stakeholders, or custodians, or depositories of 
money, sec. 227 cannot apply to them; that they are immune 
from prosecution because although they are inducing and 
promoting this betting scheme, they have also undertaken the 
care and custody of the sums wagered.

I do not think sec. 235 means anything of the kind. It is 
probably restricted in ils application to persons acting as stake 
holders on a lawful race-course, but in any event it only applies 
to persons who do nothing more than aet in that capacity.

By reason of a person becoming a stakeholder it is not to 
be inferred that he is keeping a common betting house, office, 
room, or place. That is all the section says.

Here the accused are doing much more than acting as stake 
holders; they are by advertisement, soliciting and inducing 
the public to make bets through their agency, and to use their 
premises for the purpose of having such bets recorded and 
paid, and they are offering the undertaking or consideration 
which the statute condemns, to secure payment to the winners.

I refer to Reg, v. 8 tod dart, [19011 1 Q.B. 177. 70 L.J. (Q.B.) 
I»"; si odd art v. Hawke, [19021 1 K.B. 353. 71 Li, (K.B.) 
133; Lennox v. Stoddart. [1902] 2 K.B. 21, 71 L.J. (K.B.) 
747.

The learned Magistrate asks if he was right in holding that 
there was not sufficient evidence to establish the keeping of a 
common betting-house within the. meaning of sec. 227 of the 
Criminal Code.

My answer is—No.
Prenderoast, J.A., concurred in answering the question re 

served in the negative.
Crown's appeal allowed.

RKX v. YARROW.
Ontario Supreme Court, Meredith, C.J.C.P. January 19, 1922. 

Intoxicating motors (§IIIA—65)—Export of motor i.awftij.y mart, 
in Ontario to place otthide—Carriage by land and not by
RAILWAY—NO OFFENCE TNDER MQTOR LAWS—CONVICTION VNDER
Canada Temperance Act, sec. 154 (1) C—Qtahiiing convic
tion ON CERTIORARI—LACK OF JURISDICTION IN CONVICTING MA
GISTRATE.

Paragraph c of sec. 154 (1) of the Canada Temperance Act. as 
enacted by the amending Act 1919, 2nd sess. (Can.) ch. 8 does 
not apply to the carrying of intoxicating liquor lawfully made in 
Ontario to a place outside of the Province, and such liquor may
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Ont. be lawfully carried by land and not by railway, and there being
-----  no offence under the Canadian Temperance Act or any other tern-
S.C. perance or liquor law a conviction purporting to be under the sec

tion will be quashed on certiorari, there being want of jurisdiction 
Rex in the inferior Court.
v.

Yakbow* Motion to quash a conviction of the defendant, by a mat:is 
Meredith, trate for an offence against the Canada Temperance Act, R.8.V. 
c.j.c.r. 1906, ch. 152. as amended 1919, (2nd sess. Can.), ch. 8. Con

viction quashed.
James Haver son, K.C., for the defendant.
F. P. Brennan, for the Magistrate.
Meredith, CJ.C.P.:—Although the argument of this motion 

has covered the whole field of controversy as to the validity or 
invalidity of the mixed legislation—federal and provincial—re
specting intoxicating liquors, the validity or invalidity of the 
conviction in question, which covers but a very small part of 
that whole field.

The offence with which the applicant was charged, and of 
which he has been convicted, is that he “did transport liquor 
through the Province of Ontario by truck . . . contrary to 
para, (c) of section 154 (1) of the Canada Temperance Art. 
as enacted by the amending Act 10 Geo. V. ch. 8 (Dom.) ”

That enactment provides that:—
“(c) The carriage or transportation of intoxicating liquor 

through such Province shall only be by means of a common 
carrier by water or by railway and not otherwise. ...”

That which the applicant was doing, when stopped by tlii-i 
prosecution in which he has been convicted, was conveying in
toxicating liquor, lawfully made in this Province, to a place 
or places out of the Province, by land, but not by railway.

It is more than difficult for me to understand how the con
victing magistrate could have considered that such an act is 
within the provisions of para, (c) : and the magistrate’s rea
sons for convicting give me no aid.

Goods may be carried into a Province—imported ; may be 
carried from one place to another within a Province: may he 
carried through a Province—transported ; and may be can id 
from a Province—exported.

Paragraph (c), in the plainest words, applies only to car
riage “through such Province”—“transportation.” Paragraph 
(a) deals with the bringing of such liquor into such a Province: 
and the Ontario Temperance Act, 1916 (Ont.), ch. 50, deals with 
their carriage within that Province: nothing in legislation «if 
this character interferes with the export of them : they may nut 
be sent into another Province contrary to the provisions of pava.
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(a) ; not because they shall not be exported, but because they 
shall not be so imported.

The first section added by the amending Act (sec. 152) makes 
plain the reasons for its enactment, in these words : “That tin* 
importation and the bringing of intoxicating liquors into such 
Province may be forbidden.”

The Legislatures seem to have looked upon such liquors as 
vipers which they—St. Patrick-like—should banish : and, that 
being so, its export should be aided and hastened, hindering 
should be out of the question.

Obviously, as it seems to me, there is no ground or reason 
upon which it can be even plausibly contended that such a 
case as this is within any of the provisions of the enactment in 
question, or illegal under any such laws. The conviction, in 
my opinion, is, upon the admitted facts, plainly bad : and jur
isdiction cannot be conferred by a misinterpretation of any 
enactment upon which jurisdiction depends.

But, although the conviction is here, in certiorari proceed
ings, and there is no motion to quash them, it was said, and was 
argued without objection, that such a conviction may, not
withstanding, stand and be enforced : that the Canada Tem
perance Act has taken away all the rights of this Court to quash 
such a conviction, however bad it may be. There is, however, in 
my opinion, nothing to support any such contention. It should 
be deplorable if there was.

Section 148 of the Canada Temperance Act, R.S.C. 1906, cli. 
152. provides that no conviction in respect of any offence against 
Part II. of the Act shall be removed by certiorari. That of 
which the applicant has been convicted is not an offence against 
that part of the Act or any other part of it, or of any other 
“temperance” or “liquor” law. And, apart from this, the 
general rule has always been that even express words do not 
take away the supervising power of this Court when there is 
want of jurisdiction in the inferior Court. It is admitted that 
no appeal lies against the conviction. Counsel have dealt with 
all these matters in an amicable, if not altogether regular, man
ner. and I am following them.

The conviction must be quashed.

Ont.

8.C.

Rrx
v.

Yarrow..

Morortlth,
' J.C.P.

Conviction quashed.
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RKX v. LKDVC et «I.
Police Magistrate's Court, Montreal, Hon. H. Lane tot, P.M.

May (i, 1921.
Criminal law (8IE—25)—Parties to offence—Unavthorireo kai.i ok 

NARCOTIC DRVU BY EMPLOYEE OF PHARMACY—EMPLOYEE NOT 
LIABLE TO CONVICTION—CR. CODE, SEC. 69—OPIVM AND NARcniir 
Drug Act. 1911 (Can.), ch. 17 and amendments.

The illegal sale of narcotic drugs in contravention of the Opium 
and Narcotic Drug Act, is a crime, and the proprietor 1,1 
drug store is not criminally liable thereunder for a sale made by 
his clerk contrary to orders and without any participation or con
nivance by the proprietor.

| See Annotation 31 D.L.R. 233.]
Charge against proprietors of a drug store for illegal sale of 

drugs by their employee. Dismissed.
P. Manette, for the prosecution ; 6\ A. Marsan, K.C., for de

fence.
Lanctôt, P.M. The prosecution has been forced to admit 

that no proof has been made against the accused, but persists 
in asking that they be found guilty on the ground that they 
are responsible in law in their quality of employers for tl"- 
criminal act of their servant.

The question is put in such a way that I might perhaps dis
pose of the case briefly ; but as the attorneys of both parties 
have gone to enormous trouble in preparing very elaborate 
factums, upon which T congratulate them heartily, and in vi 
of the importance of this case from the point of view of ph : 
maeists, I regard it as my duty to give at some legnth the rea
sons for my decision.

To reach a just and impartial decision in this ease, one must 
bear clearly in mind that the statute concerning drugs was 
not enacted for the purpose of swelling the country’s revenu* 
by levying a tax, but to prevent the commission of a crime and 
to punish criminals. We must distinguish between a criminal 
or indictable offence on the one band and a contravention o- 
offence on the other. The statute in question was passed !" 
prevent the commission of a crime and not to raise a revenue. 
Those who contravene the statute are parties to a crime, not 
parties to an offence, according to the general division of Eng
lish criminal law.

I shall cite the opinions of certain Canadian jurists, h-idi 
English and French, who have written on the subject with 
which we are concerned, because they are in a better position 
to appreciate the spirit of our laws and the mentality of mr 
people. T shall then review our jurisprudence. It will limn 
be easier to understand the reasons for my decision.

I.—The doctrine on this point as explained by Pa ley on Sum
mary Convictions, 7th ed., pp. 80, 100. Seager’s Magistrates' 
Manual 1st ed., pp. 161, 249Chisholm v. Doulton (1889).
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Q.B.D. 736, 16 ('ox C.C. 675:—Phipson, Law of Evidence, 3rd 
ed., pp. 70, 76, 77 Dandurand et Lanctôt Criminal Law, p. 
76.

II.—Some rulings taken from judgments dealing with the 
matter: Farley v. Higginbotham (1898), 42 Sol. Jo. 309:— 
Patenaude v. The Paquet Co. (1916), 31 D.L.R. 229, 26 Can. 
Cr. (’as. 205;—Hex v. Yachon (1900), 3 Can. Cr. (’as. 558;— 
Chisholm v. Doulton, 22 Q.B.D. at p. 741.

If the clerk had feloniously sold drugs to bring about abor
tion, do you think the employer could be held responsible? Her 
v. McAllister (1913), 11 D.L.R. 430, 22 Can. Cr. Cas. 166,- 
Heg. v. Prince (1875), L.R. 2 C.C.R. 154, 13 Cox C.C. 138, 24 
W.R. 76.

Mr. Justice Cross in his judgment in the case of The Minis
ter of Inland Herenue v. IInot (1918). 33 Can. Cr. Cas. 100, 
25 Rev. de Jur. 119, made a very characteristic remark which 
by analogy seems to decide the case before us. lie said at p. 
105:—“If l could be considered to have had doubts of the 
soundness of the decision in the Ethier case (1916), 32 D.L.R. 
320, 27 Can. Cr. Cas. 12. at the date when it was given. I have 
none now.”

It will be remembered that, at that time Justices ('has. Lan- 
gelier and L. 1*. Pelletier, both si nee deceased, had dismissed 
several cases taken by the Minister of the Interior against phar
macists whose clerks had omitted to aflix the stamps required 
hv law. If then these judges rendered such judgments and if 
Mr. Justice Cross had doubts in purely penal matters relating 
to the contravention of a statute giving the government a right 
to collect a tax thereby imposed, then, a fortiori, they would 
certainly have dismissed cases brought against pharmacists or 
employers for criminal acts committed by their employees and 
of which they were ignorant.

No case has been cited and I have myself found none where a 
person has been found guilty of a crime committed by another 
and in which he took no part, either directly or indirectly, as 
required by sec. 69 Cr. Code, and I have never seen a text 
of law authorizing such a proceeding.

As regards the question as to whether the act complained of 
is really a criminal act or a contravention of a statute, the Act 
concerning opium and drugs furnishes us with an answer. The 
English version of this Act 1920 (Imp.), eh. 46, says, at sec. 5, 
“an offence” and see. 13 (3) “an offence.” The French ver
sion says, in section 5, p. 10: “Est coupable d’un acte criminel” 
and at page 111, 3rd para, of sub-sec. 3 of art. 5a: "Est coup
able d’une contravention.”

Conclusions:—It the question of personal responsibility on
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the part of an employer for the acts of his employee in the 
stamp cases was the object of many disputes before it was 
finally decided in the affirmative by the Court of Appeal, I •: 
not think I am in error in saying that in the present case the 
employer cannot be held criminally responsible for the often .• 
committed by his employee in defiance of his instructions.

The legislator was right in saying that a pharmacist who 
sells these drugs without a prescription is a criminal and k 
liable to suffer severe punishment ; but I cannot reach the en
clusion that it was intended to include in that category pharma 
cists who, like the accused in this case, do everything in then 
power to insure the observance of the law in their establish
ments.

“Considering, then, that there is room for distinction between 
contraventions of revenue laws involving pecuniary penalties 
and criminal laws ;

“Considering that the offence charged is declared to be m 
indictable offence ;

“Considering that a person cannot be held criminally respon
sible for the fault of his employee committed against his in
structions, unless he contributed thereto in some manner ;

“Considering that the Defendants have proved beyond all 
doubt that the offence wherewith they are charged was com
mitted in spite of their precise and formal instructions ; for 
these reasons, I dismiss the charge.”

Charge dismissal.
N. B.—An appeal was taken from this judgment before the 

Court of King’s Bench, under sec. 749 Cr. Code. This 
appeal was dismissed by Mr. Justice Monet, November 8, 1921.

♦SHEPPARD v. SHEPPARD.
Ontario Supreme Court, Latch ford, J. January 27, 1922. 

Husband and wife (§IIIB—146)— Married woman—Slander of by
PARENTS OF IIUSRAND—DESERTION—RIGHT OF ACTION.

A married woman is not debarred from bringing an action 
against the parents of her husband for having slandered her to 
their son and causing an estrangement between him and the 
plaintiff and for Inducing him to abandon the plaintiff and go to 
the United States and there enter suit for a divorce against her.

[LclUs v. Lambert (1897), 24 A.R. (Ont.) 663, distinguished.]
Motion by the defendants to set aside the delivery of the 

statement of claim in this action, upon the grounds that the 
action does not lie, under the circumstances stated in the head- 
note. Dismissed.

11. 8. White, K.C., for the defendants.
,/. M. McEvoy, K.C., for the plaintiff.
Latch ford, J.:—It is objected and admitted that the plead 
Note. An appeal from this decision was quashed; see p.—ante.
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ing was not delivered within the time prescribed by the rules. Ont. 
For this lapse a remedy should of course be prescribed. g^.

Another objection is that the action does not lie in view of -----
the decision of the Court of Appeal in Lellis v. Lambert (1897), Siikppab» 
24 A.R. (Ont.) 653, overruling the judgment of the Queen’s shbin-aim. 
Bench Division in ijuick v. Church (1893), 23 O.R. 262.

In Lellis v. lAimbcrt a married woman sought to recover dam- •'elchfo^<, 1 
ages from another woman who was alleged to have alienated 
the affections of the plaintiff’s husband and to have committed 
adultery with him. The Court held, reversing the judgment of 
the Divisional Court and of the trial Judge, that such action 
was not maintainable. This decision was followed in the paral
lel cases of Lawry v. Tuckett-Lawry (1901), 2 O.L.R. 162, and 
Weston v. Perry (1909), 1 O.W.N. 155.

The Married Women’s Property Act in force when the action 
of Lellis v. Lambert was tried in 1895, R.8.O. 1887, ch. 132, pro
vided (by sec. 3 (2)) that a married woman should “be 
of entering into and rendering herself liable in respect of and to 
the extent of her separate property on any contract, and of 
suing and being sued in all respects as if she were a feme-sole.”

The revision of 1887 omitted the words “either in contract 
or in tort or otherwise,” appearing after the word “sued” in 
the Married Women’s Property Act of 1884, 47 Viet. ch. 19, sec.
2 (2), and in sec. 1, sub-sec. 2, of the English Married Women’s 
Property Act, 1882, 45 & 46 Viet. ch. 75. The words “in all 
respects” were not used ins!cad of the omitted words, as is er
roneously stated in the judgment of one of their Lordships in 
Lellis v. Lambert. They appeared in the original and in all 
the revisions. In the revision of 1897, ch. 163, sec. 3 (2), the 
omission was again made of the words “either in contract or in 
tort or otherwise.” However, in 1913, in 3 & 4 Geo. V. ch.
2!). sec. 4 sub-sec. 2, and in the Revised Statutes of 1914, ch.
149, sec. 4, sub-scc. 2, the words “either in contract or in tort 
or otherwise” reappear.

Osler, J. in Lellis v. Lambert thought that the sense of the 
paragraph was unatfectcd by the omission or retention of these 
words.

The decision of the Court of Appeal is binding on me, and I 
should be obliged to follow it if this case was not clearly dis
tinguishable. This is not an action analogous to the criminal 
conversation action which a husband may bring, while a wife 
cannot maintain a similar action.

The present suit is of an entirely different character, and I 
see no reason whatever for determining that the plaintiff is not 
entitled to maintain it.

60
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N.B. The statement of claim needs revision, and leave is granted
App~Div *° plaintiff to make whatever amendments may be thought 

necessary. The time for filing is extended to the 8th February.
Costs of and incidental to this application will be costs in the 

cause.
Judgment according!g.

REX v. PROfTPt’C'K.
New Brunswick Supreme Court, Appeal Division. Sir J. D. Hazen, C.J., 

White and Grimmer, JJ. November 18, 1921.
Receiving stolen goods (51—1)—Inference from possession of coons

RECENTLY STOLEN—FaII.VRE OF ACCI SE» TO EXPLAIN POSSESSION
Cr. Code sec. 399.

It is misdirection upon a charge of receiving stolen goods to in
struct the jury that they must find the accused guilty upon its 
being established that he was found in possession of goods recently 
stolen unless he makes a satisfactory explanation of how they 
came into his possession. The proper direction in that regard 
would be that the jury may convict under such circumstances, not 
that they are obliged in law to so do.

Appeal C§VIIJ—435)—Crown cake reserved—Misdirection oi .m uy
NOT AFFECTING VERDICT—CURATIVE PROVISIONS OF CR. CODF -I
1019.

The conviction will be affirmed by the Court of Appeal und*r 
Cr. Code sec. 1019 notwithstanding misdirection of the jury at the 
trial for receiving stolen goods, if the Court of Appeal finds tint 
the wrong direction in no way affected the verdict and that the 
jury could not do otherwise than convict irrespective of anything 
the trial Judge had said in his charge. In such event there Is no 
substantial wrong or miscarriage of justice and the misdirection 
is cured by Code sec. 1019.

Crown Case Reserved by Armstrong, J., Judge of the St 
John County Court, on order of the Appeal Court, granted at 
the previous term.

The conviction was affirmed.
7). Mult in, K.C., for defendant, moves to quash conviction.
P. J. Hughes, for Crown, contra.
The judgment of the Court was delivered by
Grimmkr, J.:—The prisoner was granted leave to appeal on 

the following ground:—
“Was the trial Judge in error in telling the jury unless the 

person in whose possession the goods were found could satisfac
torily explain how they came into his possession then you have 
a right and must bring in a verdict against the person so 
charged.”

The facts are that one Howard, being a policeman on duty on 
Chapel street in the City of St. John, about 1.20 o’clock in the 
morning of September 20, 1920, saw two men approaching the 
foot of the street which is known as a blind street, and coming
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across the Sayre mill-yard, so-called, from the direction of the *N »5 
Long Wharf, one of whom was carrying a bundle. At the foot api) 7>iv
or end of the street there is a fence in which there is a hole large ----
enough for a man to pass through. The policeman remained out ,tKX 
of sight behind the fence on the street side, and testified the pbocwvck.
accused came to the fence, passed through the hole on to Chapel ----
street, and received t he bundle of stolen goods from the man on 1,1 mmor' 
the other side who was witli him, it being passed to him through 
the hole. Howard thereupon placed the accused under arrest.
He then dropped the bundle and was taken to the police station, 
searched, and placed in a cell. Howard with another policeman 
then went back to Chapel street, recovered the bundle which had 
been dropped by the accused, and found upon examination it 
contained several webs of cloth which later on were found to 
have been recently stolen. The evidence as to the recovery of 
the bundle at the place where it was alleged the accused dropped 
it was confirmed by Policeman (libbs, who accompanied Police
man Howard to the spot. That the arrest was made and that 
the goods recovered had been recently stolen was also conclusive
ly proved. The defendant testifying on his own behalf flatly 
contradicted the officer as to his having received the goods 
through the hole in the fence, and denied stealing or having 
anything to do with them at or before his arrest.

The jury having seen and heard the witnesses, it is quite clear 
that with a proper direction there was evidence upon which they 
could properly find that the accused had committed the offence 
with which he was charged. The only question, therefore, for 
determination is whether the Judge at the trial gave a proper 
direction to the jury, and if not should or must the conviction 
therefore be quashed. The jury must determine the facts for 
themselves, but they must also accept from the trial Judge the 
principles of law upon which they must act. It has been held 
in recent cases such as this, that when a charge is made against 
a person of receiving stolen goods knowing them to have been 
stolen, and the prosecution has proved that the person charged 
was in possession of the goods which had been recently stolen, 
the jury should then be told that they may, not that they must, 
in the absence of any explanation which may reasonably be true, 
convict the prisoner. But if an explanation be given by the 
accused then it is for the jury to say whether upon the whole 
of the evidence they are satisfied the prisoner is guilty. If the 
jury is satisfied the explanation given may reasonably be true, 
although they are not convinced it is true, the prisoner is entit
led to be acquitted, inasmuch as the Crown would then have
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N B- failed to discharge the burden imposed on it by our law of sat is- 
App. Div. the jury beyond reasonable doubt of the guilt of the pris-

---- oner. The onus of proof is never changed in these cases. It
Rj.x always remains on the prosecution. That is the law. This is 

PaocupucK. not a new but a re statement of the law, gathered from many
---- decisions in cases of a similar nature, but, in construing tU*

* charge to the jury, Courts must not be too critical of the langu
age used by the Judge, where arguments have been heard on 
behalf of the defence and prosecution alike from counsel very 
familiar with this class of cases and the administration of the 
criminal law, and this Court must be satisfied that the jury in 
returning the verdict of guilty have applied the right principles 
of law to the facts of the case.

Upon an examination of the authorities I cannot but come to 
the conclusion there was wrong direction in law, on the part of 
the trial Judge, upon which the leave to appeal was granted in 
this case. The question therefore arises whether there is a 
remedy, and what remedy, for the misdirection.

It was argued by counsel for the Crown that even if this 
conclusion was reached, the Court ought not to quash the con 
viction, inasmuch as under the provisions of sec. 1019 of the 
Criminal Code (R.S.C. 1906, ch. 146) no miscarriage of justice 
had taken place, notwithstanding the Court was of opinion the 
trial Judge had given a wrong direction in law. This section, 
which is very large, comprehensive and to my mind quite con
clusive, provides that

“No conviction shall be set aside nor any new trial directed 
although it appears that some evidence was improperly admitted 
or rejected, or that something not according to law was done 
at the trial, or some misdirection given, unless, in the opinion 
of the court of appeal some substantial wrong or miscarriage was 
thereby occasioned on the trial...........”

It has been frequently held that the principle to be applied 
in cases of this character where the Court is of the opinion there 
has been some misdirection in law is that the Court will not 
interfere with the verdict if it is satisfied the jury must have 
come to the same conclusion upon proper direction on the law.

The most recent English cases in point are those of Cohen ami 
Bateman (1909), 2 Cr. App. R. 197; James Morgan (1912), 7 
Cr. App. R. 63; Arthur William Monk (1912), 7 Cr. App. IÎ 
119; and R. v. Schama (1914), 11 Cr. App. It. 45, 84 L.J. 
(K.B.) 396.

The decisions in these cases are an interpretation of the pro
visions, meaning and purpose of sec. 4 of the Imperial Statute,
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1907, ch. 23, which confers special powers upon the Court of 
Appeal, and provides that notwithstanding the Court is of opin
ion the point raised on appeal might or should be decided in 
favour of the appellant, yet it shall dismiss the appeal if of 
opinion no substantial miscarriage of justice has been done. The 
provisions of the section in our Code as recited are more com
prehensive than those of the English Act. and there are the 
eases of li. v. Lew (1912), 1 D.L.R. 99. 19 Can. Cr. Cas. 281, 
17 H.C.R. 77; li. v. Vanbuskirk (1921), 57 D.L.lt. 513, 35 Can. 
Cr. Cas. 203, 48 N.B.R. 297, decided by this Court the current 
year, both of which are similar in many respects to the present 
ease, and particularly in that the effect of sec. 1019 of our Code 
in cases of misdirection on the part of the trial Judge is very 
fully discussed and dealt with and follow the decisions of the 
English Courts, whose deductions and conclusions 1 have related 
in cases of this nature, fFootnotes («) (b)\

In this case the jury has found as a fact that the prisoner 
was found with the goods which had been recently stolen in his 
possession, and have entirely discredited his denial both in 
respect to his having stolen the goods and having them in his 
possession, and having carefully read and considered the evi
dence and the Judge’s charge, wherein he particularly pointed 
out to the jury that they were the judges under the evidence of 
the fact of the guilt or innocence of the accused, who was en
titled to the presumption of innocence until his guilt was estab
lished beyond all reasonable doubt, and that while the detection 
and prevention of crime was of importance, yet persons accused 
of crime should not be punished in order to create an example, 
and otherwise discussed the duties and functions of juries, I am 
of the opinion, that had the charge been absolutely correct in

(а) In R. v. Hamilton (1917), 13 Cr. App. R. 32, 87 L.J. (K.B.) 734, 
Darling, J., speaking for the Court of Criminal Appeal said that R. v. 
Schama (1914), Il Cr. App. R. 45, 84 L.J. (K.B.) 396, was decided on 
particular facts and was a perfectly proper decision on those facts, 
but was not of universal application.

In R. v. Badash (1917), 87 L.J. (K.B.) 732, the Schama case was fol
lowed by that Court; but Darling, J., took occasion to remark with 
reference to the judgment in the Schama case that it was ‘‘a mistake 
to suppose that there is any special sanctity to be attached to the 
words of that judgment, although the principle established by it re
mains and must be observed.”

(б) As to the meaning of the phrase “substantial miscarriage of 
justice” in the English Criminal Appeal Act 1907, ch. 23, see the Harold 
Jones case (1922), 16 Cr. App. R. 124; Alfred Williams (1920), 14 Cr. 
App. R. 135; R. v. Rodley, [1913] 3 K.B. 468. 9 Cr. App. R. 69, 82 L.J. 
(K.B.) 1070; Cohen and Batemans' case (1909), 2 Cr App. R. 197.

N.B.

App. Div. 
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Pbocuhi ck. 

i.rlnimer, J.
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law, the jury must have found as they did, and the wrong direc
tion given them in no way affected the verdict they rendered. 
Upon the evidence 1 am unable to conclude how the jury could 
have done other than convict the accused, irrespective of any
thing the trial Judge said in his charge, and I think the objtr- 
tion raised is one more of form than of substance.

It follows then that in my opinion no substantial wrong was 
done the accused, nor was there any miscarriage of justice, 
arising out of the matter complained of, that the misdirection :> 
covered and cured by the statute, and the appeal must be dis
missed.

Conviction off iron >1.

REX v. HEWITT.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O.. Marian i.

Magee and Hudgins, JJ.A. and Sutherland, J. January JO, .
BKTTINi; (§1—5)—DlHTKlHVTINti HKTTINO INFORMATION—INTENTION ('«.

Cook hkc. 235.
In order to obtain a conviction under sec. 235 (/) of the Crim

inal Code, where the paper distributed is used by and is useful 
to breeders, owners, race track officials etc, us well as book
makers and bettors, it is necessary to prove that it was tin- in
tention of the person publishing or distributing that it should he 
used in connection with book-making, pool-selling, betting or 
wagering on horse races.

[ She iras v. De Rut zen, [1896 J 1 Q.B. 918; Rank of Netr Son'll 
Wales v. Hiper, [ 1897] A.C. 383 followed; Rex v. Roher (1:1 ii. 
26 Can. Cr. Cas 376, applied.]

(’ask stated by one of the junior Judges of the County Court 
of the County of York and one of the Police Magistrates of the 
City of Toronto.

The case stated is as follows: —
“William Hewitt was tried before me, as Police Magistrate 

in and for the City of Toronto, on an information and com
plaint that the accused ‘on the 14th day of September, PL’l. 
did, contrary to law, advertise, publish, exhibit, sell, or supply, 
or offer to sell or supply, information intended to assist in or 
intended for use in connection with book-making, pool-selling, 
betting or wagering upon horse races’.

The evidence for the Crown was that on September 14. P'_1. 
the accused distributed in Toronto the paper called ‘Daily 
Racing Form’ (Canadian edition). The accused admitted that 
he brought this paper into Toronto, and that he was the - le 
distributer in Toronto. The rest of the evidence for the Crown 
consisted of the opinion of a witness who might be called an 
expert, and his explanation of certain words, phrases, and fig
ures appearing throughout the paper.
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The evidence for the defence consisted of the opinion of a 
witness who might be called an expert, and his explanation of 
certain words, phrases, and figures appearing throughout the 
paper, together with a statement by the proprietor of the paper 
as to the purposes of the paper, and a statement by an officer 
of the National Live Stock Records at Ottawa as to the uses 
made of the half-yearly edition of the paper.

On October 27, 1921, I gave judgment convicting the defen
dant of an offence as charged, and fined the defendant $25 and 
costs.

At the request of counsel for the prisoner i granted this 
stated case.

The information, the evidence taken at the trial, and the 
exhibits and my reasons for judgment, are forwarded herewith 
and made part of this case. I reserve the following question 
for the opinion of the Court:—

‘ Was there evidence on which I could properly convict the 
said William llewitt of the offence charged ?'

/. F. Ilellmuth, K.C., for the defendant.
Edward Hat/lti, K.C., and ./. C. Mc Huer, for the Crown.
IIodginr, 4.A. (after setting out the stated case as above) — 

Section 235 (/) of the Criminal Code (as enacted by 9 & 10 
Edw. VII. eh. 10 sec. 3) deals with any information ‘‘intended 
to assist in, or intend' d for use in connection with, book-making, 
pool-selling, betting or wagering upon any horse-race or other 
race.” etc., and the offence may be either advertising, printing, 
publishing, exhibiting, posting up, selling, supplying, or offering 
to sell or supply, that information.

It was argued for the accused that criminal intent in the per 
sons charged must be shewn, and Her v. Luttrell (1911), 2 
O.W.N. 729, 18 Can. Cr. Cas. 295, 18 O.W.R. 859, where a 
newsboy had been convicted, was relied on.

That case is not decisive either way. Meredith, J.A., does 
say that the intention 1 ‘must be that of the accused,” but he 
sums up in this way : “There was no reasonable evidence of the 
criminal intention, which the enactment is aimed against, in 
cither publisher or seller.” Magee, J.A., says: “Whether in
tention of the publisher alone is sufficient and whether if so 
scienter must be proved against the seller, are questions upon 
which there may be much to be said.”

The conviction was, in fact, for something which was not a 
crime, so both Judges say, and therefore the conviction was 
quashed. But there is no means of ascertaining whether the 
concurrence of the other three Judges was given for that reason 
only, or whether they agreed with the dictum I have quoted 

37—69 D.L.B.
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from the judgment of Meredith, J.A.
The question, therefore, still remains, is the intention that 

of the person who is responsible for the characteristics and coil- 
tents of the information itself, to be gathered from those . la
ments, or proved by direct testimony; or must there be an in
tention, in the person accused, to sell or distribute informal i n 
which from its character he knew or must be taken to have 
known could only be intended to assist in betting or to be use.I 
therein ?

In other words, is the offence the sale of contraband informa
tion with or without knowledge of its contents, or the sale of 
information intended by the seller to assist in or to be used 
in betting!

The exception in subsec. 2 of sec. 235 should be noticed. Un
der it no offence is committed by “the sale of such association” 
(one legally entitled to conduct a race-meeting) “of informa
tion ... to assist in or enable the conducting of book-mak
ing, pool-selling, betting or wagering,” etc. That is to say. a 
sale by an association, for the very purpose struck at by tin- 
section, of information intended by them to assist in betting, is 
not illegal under the circumstances named. What is legalised 
thereby is a sale with a present intention in the seller to assist 
in betting.

I think the law on the subject is well stated in two cases. 
Sherras v. Dc Rutzen, [1895] 1 Q.B. 918, and Bunk of New 
South Wales v. Piper, [1897] A.C. 383.

In the first case, Wright. J., said (p. 921): “Then- is a 
presumption that mens rea, an evil intention, or a knowledge 
of the wrongfulness of the act, is an essential ingredient in 
every offence; but that presumption is liable to be displaced 
cither by the words of the statute creating the offence or by 
the subject-matter with which it deals, and both must be con
sidered.”

In the second case, Sir Richard Couch said: “The quest inns 
whether a particular intent is made an element of the statutory 
crime, and when that is not the case, whether there was an 
absence of mens rea in the accused, are questions entirely dif 
ferent, and depend upon different considerations. In cases 
when the statute requires a motive to be proved as an essential 
element of the crime, the prosecution must fail if it is not prov
ed. On the other hand, the absence of mens rea really con
sists in an honest and reasonable belief entertained by the ac
cused of the existence of facts which, if true, would make the 
act charged against him innocent.” (at pp. 389-390.)

The evil to be guarded against is identical with that excepted
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by the subsection for a limited time and in a particular case. 
In my opinion, if the advertiser, printer, exhibitor, seller, etc., 
possesses the intent that the information he makes public or dis
tributes shall be used to assist or to be used in betting, and if 
the literature be of such a nature as to be useful to promote 
betting, or if the literature is in itself such that it is only cap
able of being an assistance to or useful in betting, so that the 
possession of such an intent in selling it may be naturally and 
reasonably inferred in the person accused, I think an offence 
within the statute has been established.

This appears to have been the opinion of the late Chief Jus
tice of the King’s Bench in Rex v. Roher (1916), 10 O.W.N. 
303. 26 Can. Cr. Cas. 376, and is quite in accord with the opin
ion of Meredith, J.A., already quoted, and with such cases as 
lier v. Farrington (1811), Russ. & Ry. 207, and Rex v. Korn 
(1903), 5 O.L.K. 704, 6 Can. Cr. Cas. 479.

In the latter case the words of the Code (sec. 179 (c), now 
207 (c)) were, “offers to sell ... or has for sale . . . any 
. . . drug . . . intended or represented as a means of . . . 
causing abortion.” Osler, J.A., said (5 O.L.R. at p. 706): 
“If that meaning could not be drawn from the circular, the 
notice, and the printed directions, the case for the prosecution 
necessarily failed, as there was no extraneous evidence to give 
point to the language of the printed papers, and to shew that 
the medicine had been sold for the purpose said to be intended 
or represented.** The full Court held that, if the trial Judge 
had concluded that the circular, etc., were incapable of the mean
ing set out in the statute, he might have withdrawn the case 
from the jury; but, if he held them capable, it was then for the 
jury to decide whether or not they had such meaning, having 
regard to the context and the circumstances of the case.

There remains to be decided whether there is any evidence, 
having regard to the foregoing, to warrant the conviction. If the 
section is to be properly construed as prohibiting the sale and 
distribution of literature which could profitably be used in 
betting, apart from intention that it should be so used, then 
there is sufficient evidence that parts of “Daily Racing Form” 
are really only useful in that direction. But, if the offence must 
include intent in the accused or mens rea, either directly pro
ved or to be inferred from facts from which only one conclusion 
can be drawn, as I think it does, there is nothing to support 
a finding of guilt. This publication has run, practically in its 
present form, since 1893. It is used by and is useful to breed
ers, owners, race-track officials, the Canadian National Live 
Stock Records Association, as well as book-makers and bettors. 
Its proprietor says: “ I have no disposition to deny that the
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Hoilgilis, J.A.
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‘Daily Having Form * van bv used for betting, but that is :i-.i 
its purpose." The Police Magistrate says in his judgment I 
do not think that the accused knowingly intended to break tin- 
law.”

In the face of this uncontradicted evidence and this find in-, 
it is impossible for this Court, if intent or men* rea is an 
scntial element, to find that it existed either in the accused nr 
in those who sold him the paper for distribution.

It would be very easy to put such information as is objected 
to here in the category of forbidden publications, as was don. 
so completely during the war in respect to those papers which 
Tended to sap the morals of the people or weaken their heli t 
in their cause and its ultimate success : see the War Measures 
Act. 1914, ‘2nd Ness. (Can.) eh. ‘2, sec. (» and the language of tin- 
orders in council which were enacted under it. But this step 
has not been taken, and it is one for Parliament and not for tin- 
Court to take.

I think the question reserved must be answered in the ti-i-, 
live and the conviction quashed.

I may add that it would be most convenient if the Judge who 
reserves a case to this Court would, in all cases, set out exact h 
the terms of the conviction.

Meredith, C.J.O.I have had the opportunity of reading 
the opinion of my brother Hudgins and agree in the conclus 
ion to which he has come that the question asked in the staled 
ease should he answered in the negative.

To read the statutory provision under which the conviction 
took place as it must have been read by the learned I Nil in- 
Mag ist rate is to substitute for the word “intended” the word 
“calculated” or some other word.

The essence of the offence which the statute creates is il. • 
dissemination of information intended to assist in or for iim- in 
connection with book-making, etc. The information must li- 
intended for the purpose mentioned in the statute.

It is unnecessary to decide whether it is the intention of ill 
publisher or of the person who distributes that is to be proved, 
for there was no evidence of the forbidden intention by citli-r 
of them. The most that can be said is that the information 
might and perhaps would be of use in betting, but that i< far 
from establishing that it was intended to be used in connection 
with betting.

Maciaren and Magee, JJ.A., and Svtheri.and. J.. airiv -d 
with Meredith, C.J.O.

Question answered in the negative and conviction quashal.
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HEX v. W1XDHOK JOCKEY ( LI B, Lid.
Ontario Supreme Court. Appellate Division. Meredith. C.J.O., Maclaren.

Magee, Hod gins and Ferguson. JJ.A. January SO, 19*2.
Bkttixi; (*I—1)—Common iiettixc. house—Jockey Cub—Powebh vn- 

|>KK charter to conim i t rvnninc horse races—Exception un- 
her sec. 235 (2) Cr. Core amendment 1912 (Can.) hi. 19—Ex
emption from liability i xher sec. 228.

The word “driving” in the charter of the Windsor Jockey Club, 
wherein the club was given power to acquire grounds for driving 
park pur|)oses, and for driving competitions, cannot be restricted 
to trotting and jwiring races, but. includes driving by the rider in 
a running race, and even if the word "driving” did include only 
trotting and pacing competitions, the corporation has by reason 
of the supplementary and incidental powers conferred on it by 
sec. 17 of the Ontario Companies Act, 1907 (Ont.), 34 and also be
cause it is an association incorporated before March 20, 1912 with 
the capacity and powers of a common law corporation, capacity 
and power to carry on racing competitions between running horses, 
and so is within the exception of sec. 235 (2) of the Cr. Code 
as amended 1912 (Can.), ch. 19. sec. 1, and is exempt from the 
operation of sec. 228, on carrying on such running races.
[See Annotations 27 D.L.R. «11; «2 D.L.R. 158; «fi D.L.R. 234.J

Cask reserved ami staled by W. K. Gundy. Police Magistrale 
for the City of Windsor, pursuant to see. 1014 of the Crim
inal Code, as follows: —

"The defendant, with the eonsent of its attorney, was tried 
summarily before me. in the city of Windsor, in the County of 
Essex, on the 25th day of August. 1921. on the following 
charge

‘That on duly 14. 11)21, it did keep a disorderly house, that is 
to say. a common betting house, at the premises known as the 
Windsor Jockey Club Limited, contrary to see. 228 of the Crim
inal ( 'ode. *

It was established in evidence that betting on the ‘pari
mutuel system’ took place on the race-track of the defendant 
upon the day named in the charge; that there were about 12,000 
people present, a large proportion of whom Mere engaged in 
betting on the races then being conducted upon the said race
track, and I acquitted the defendant because, in my opinion, 
it came within the provisions of subsec. 2 of sec. 235 Cr. Code, 
as amended 1912 (Can.) ch. 19. sec. 1, and the prohibition 
against keeping such common betting house contained in sec. 
-28 of the Criminal Code did not apply to it.

It also appeared from the evidence that prior to March 29, 
1912. racing was being carried on upon the track of the associ
ation in the same way as at present, except that the ‘pari-mu
tuel system ’ of betting had not been installed, and the betting 
was conducted by book-making.

The Windsor Jockey Club was originally incorporated by

Ont.

App. L)iv.
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letters patent of the Province of Ontario, dated May 3, 1>'|. 
under the name of the Windsor Fair Grounds and Driving 
Park Association, with powers to acquire grounds for agri i! 
tural fair and driving park purposes, for the erection of all 
necessary buildings and stands thereon for that purpose, tin- 
fencing in of the said grounds for the holding of agricultural 
fairs, cattle exhibitions, driving competitions, etc.

On December 18, 1912, an order in council was pa<>ed 
changing the name of the Windsor Fair Grounds and Drivmj 
Park Association to the Windsor Jockey Club Limited.

On January 6, 1913, supplementary letters patent were issued 
increasing the capital stock of the Windsor Jockey Club Lim
ited from the sum of $50,000 to the sum of $200,000. and ex
tending its powers to include racing competitions.

The question reserved for the Court is :—
Whether the Windsor Jockey Club Limited is entitled to ’In- 

quotation of subsec. 2 of sec. 235 of the Criminal Code and 
so exempt from the operation of sec. 228 of the Criminal Code."

Edward BayIy, K.C., for the Crown. 
igle, K.C., for the defendant.

Febovson, J.A.:— (after setting out the stated case as 
above) The result turns on whether or not the club ever had 
the power to carry on “running” races. Counsel for the Crown 
contended that the words “driving park purposes” and “driv
ing competitions” do not cover race-meetings, and consequently 
do not authorise the corporation to own and conduct a park 
where running races arc carried on ; that running race-meet
ings are not driving competitions within the meaning of tin- 
charter. lie argues that the words of the charter restrict tin- 
operations of the corporation in respect of horse-racing to trot
ting and pacing races and to a park used for such purposes.

I am of the opinion:—
1. That the word “driving” cannot be properly restricted 

to trotting and pacing races but includes driving by the rider 
in a running race.

2. That, even if I be wrong, and the word “driving” should 
be construed to include only trotting and pacing competitions, 
yet that on the 20th March, 1912, the defendant corporation 
had, by reason of the supplementary and incidental powers con
ferred upon it by sec. 17 of the Ontario Companies Act, 7 Kdw. 
VII. ch. 34, capacity and power to carry on racing competitions 
between running horses as distinguished from trotting ami pac
ing horses. That section in part reads :—

“17. A company having share capital shall possess the fol
lowing powers as incidental and ancillary to the powers set our 
in the letters patent or supplementary letters patent:—

JJ
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(a) To carry on any other business (whether manufactur- <>nt. 
ing or otherwise), which may seem to the company capable of App D(v
being conveniently carried on in connection with its business ----
or calculated directly or indirectly to enhance the value of or i*KX 
render profitable any of the company's property or rights; Windsor

(t) To purchase, take on lease or in exchange, hire or other- Jockey
wise acquire, any personal property and any rights or privileges Cl 1 Ltd. 
which the company may think necessary or convenient for the wemuth, 
purposes of its business ... ”

3. That, both by reason of the fact that the company’s char
ter was issued under the Great Seal of the Province, and that 
it is a company to which sec. 6 (210) of the Companies Act,
R.S.O. 1014, ch. 178, as enacted by sec. G Geo. V. eh. 35 (1010), 
applies, it was an association incorporated before the 20th day 
of March, 1012, with the capacity and powers of a common law 
corporation, and as such had capacity and power to carry on 
a running race-meet. See Edwards v. Blackmon (1018), 42 
P.L.R. 280, 42 O.L.R. 105, and cases there collected; also Jen- 
kin v. Pharmaceutical Society of Great Britain, [10211 1 Ch.
302.

I would, for these reasons, answer the question in the affirma
tive.

Maclaren, Magee, and Hodgins, .1.1.A., agreed with Fehgi"- 
bon, J.A.

Meredith, C.J.O. I agree with the conclusion to which my 
hrother Ferguson has come.

If the words of the statute are to he read literally, the bets 
made upon the respondent's race-track come within the ex
ception mentioned in subsec. 2 of sec. 235 of the Criminal Code, 
for they were bets made at a race meeting upon the race-track 
of an association incorporated before the 20th day of March,
1912.

1; was argued that the words of the statute must be read 
with some qualification, for otherwise it would bring within the 
exception bets made upon a race-track of an association incor
porated for purposes altogether foreign to horse-racing, and the 
case of a cemetery company was suggested for the purpose of 
shewing the absurdity to which the literal interpretation would 
lead.

It may be that the words of the statute ought to be read with 
some qualifications; but, if so, the farthest limitation which, in 
my judgment, should be imposed would be that the association 
is one endowed with power to possess race tracks and to hold 
race meetings, and that the respondent association was. I see 
no reason why those powers were not possessed by it, though 
they had not been exercised before the day mentioned in the
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sect ion, as ancillary powers under the Companies Act quoted In 
my brother Ferguson, or powers inherent in the association ,is 
a common law corporation.

I see no reason why a manufacturing corporation, incorporai 
ed before March 20, 1912. may not own a race-track and hold 
race-meetings for the amusement of its employees and their 
friends, and why should bets made upon such a race-track not 
be held to come within the exception mentioned in the section 1 

I agree with my brother Ferguson that the word “driving” 
used in the charter does not restrict the respondent’s right to 
“trotting and pacing races, and that running races arc in
cluded.

(Question unmet red in the uffinnatin.

KKX v. WK8TKRX RACING AHHtKlATlO.V
Ontario Supreme Court, Appellate Division. Meredith, C.J.U.. Marin 

Magee. Hmlgins, and Ferguson, JJ.A. January .10. tUJJ. 
Bktti.no (51—1)—Cm minai. Coin: hk< . 235—Association i.n coupon a un 

miil Maim ii 20. 1912—Rack TRACK kstaiu.isiiko aktkh thaï
HATE—APM.K AI ION OK KM'TION.

The Criminal (’ode sec. 235 (2), 1912 (Can.) eh. 19, see. 1 pro 
hibits betting upon rate-courses, except upon the race-course oi' 
any association incorporated in any manner before the 20th of 
March, 1912, on tht* proper construction of this section the date 
of incorporation is the sole criterion, and if the corporation ha< 
never ceased to exist as an entity, corporation or association, it 
is within the section although the race track is established after 
that date.

fSee Annotation ($8 D.L.K. 237.]

Case reserved and stated by W. E. Gundy, Police Magistrate 
for the City of Windsor, pursuant to see. 1014 of the Criminal 
Code, as follows:—

“The defendant, with the consent of its attorney was tried 
summarily before me, in the city of Windsor, in the county of 
Essex, on August 25, 1921. on the following charge:—

That on August 2. 1921, it did keep a disorderly house, that 
is to say. a common betting house, at the premises known as the 
Devonshire Park Race Track, contrary to sec. 228 of the Crim
inal (’ode.

It was established in evidence and admitted by the defend 
ant that betting on the ‘pari-mutuel system’ on a large scale 
took place on the race-track of the defendant at Devonshire 
Park upon the day mentioned in the charge ; that there wen- 
about 10,000 people present, a large proportion of whom wen- 
engaged in betting on the races then being conducted upon tin- 
said race-track; and 1 therefore found that the defendant did 
on that day keep a disorderly house, that is to say. a common 
betting house, but acquitted the defendant because, in my op-
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inion, it came within the provisions of subset*. 2 of see. 235 Vr. 
Code as amended 1912 (Can.) eh. 19. sec. 1. and the prohibi
tion against keeping such common betting house contained in 
see. 228 of the Criminal Code did not apply to it.

The defendant was incorporated as the Ottawa Racing As
sociation Limited, by letters patent of the Dominion of Canada 
hearing date November 27, 1903, with powers to acquire real es
tate in the city of Ottawa, or in the neighbourhood thereof- 
for the purpose of constructing and maintaining thereon a 
race-course and steeplechase-cour sc with grand stands, stables, 
and all the accessories of a modern race-course, and for the 
establishment of a racing association, jockey club, and hunt club, 
and for the purpose also of establishing and maintaining on»* 
or more social clubs in connection with the said racing associa 
tion, and generally for the purpose of encouraging and promot
ing horse-racing and horse-riding and social intercourse among 
persons interested in such matters.

On December 19, 1914. supplementary letters patent were 
granted changing the name of the company to that of the West 
ern Racing Association Limited, and the powers granted to the 
said company by the letters patent of incorporation were ex
pressed to be cancelled and the following objects and purposes 
were expressed to be substituted therefor:—

(a) To hold race-meetings and races and other contests or 
trials of skill and endurance of man and beast.

(b) To establish and maintain racing associations, jockey 
clubs, and hunt clubs, and to maintain social clubs in connection 
with the said racing associations, and particularly to conduct 
under the same auspices and control a series or circuit of race- 
meetings at or near the cities of Montreal, in the Province of 
(Quebec, Toronto, in the Province of Ontario, and Winnipeg, in 
the Province of Manitoba, and other cities in the Dominion of 
Canada.

(c) To construct and maintain race-courses and steeple
chase-courses, with all accessories of a modern race-course 
and club-house, and to encourage and promote horse-racing and 
horse-riding and other races and contests and trials of skill and 
endurance of man and beast.

The Devonshire Park was established and put into opera
tion subsequent to March 20, 1921.

The question reserved for this Honourable Court is: —
1 Is the defendant within the provisions of subset*. 2 of sec. 

235 of the Criminal Code, and so exempt from the operation 
of sec. 228 of the Criminal Code .’’ "

Edward Hayiy, K.C.. for the Crown.

Oui.
A|»p. Lhv.

Kkx

Wbhtkhn
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R. L. Brackim, for defendant.
Ferguson, J.A. (after setting out the stated case as above i 

Section 235 of the Criminal Code (as enacted by the amending 
Act of 1912, 2 Geo. V. ch. 19, sec. 1) exempts from the open- 
tion of sec. 228 “bets made or records of bets made upon 1 lie 
race-course of any association incorporated in any manner be
fore March 20, i912.”

The questions for consideration seem to me to be:—
1. Is a race-course acquired and operated in a locality other 

than the locality designated in the original charter of the cor
poration within the exemption of sec. 235 if the power to ac
quire and operate such a track was granted by supplementary 
letters of patent issued after March 20. 1912?

2. Did the supplementary letters of patent which purport.,! 
to cancel the powers expressly conferred by the charter ami 
substitute others therefor, take this corporation out of the class 
of corporations whose race-courses are exempted by see. 235 <,f 
the Code?

The first question was passed upon by Middleton, »J., in 
Hepburn v. Connaught Park Jockcg Club of Ottawa (1916 . 10 
O.XV.N. 333, as follows:—

“The Ottawa Racing Association Limited, which afterwards 
became the Western Racing Association Limited, was incorpora 
ted, by letters patent issued under the Dominion Companies Act. 
on the 27th November, 1903, and by the letters patent was em
powered to acquire real estate at Ottawa for the purpose of 
constructing and maintaining a race-course and its accessories 
and the establishing and maintaining a racing association, joc
key club, and hunt club in connection therewith. This state
ment of the objects of incorporation was followed by the words, 
‘the operations of the company to be carried on throughout the 
Dominion of Canada and elsewhere.’ These words in a similar 
context were considered by me in the case of 0*Neill v. London 
Jockcg Club (1915), 8 O.W.N. 602, and I adhere to the view 
then expressed, that they do not confer upon the association the 
right to establish a race-course elsewhere than at the place named.

‘ ‘ Supplementary letters of patent were granted on December 
19, 1914, changing the name of the association and also sub
stituting much wider powers. Under these substituted powers 
the company is authorised to hold race-meetings and to con
struct and maintain race-courses at certain named cities in 
Canada, ‘and other cities in the Dominion of Canada.’

The Criminal Code, as now amended, prohibits betting upon 
race-courses save ‘upon the race-course of any association incor
porated in any manner before March 20, 1921.’
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This association has not yet established any race-course; 
Lut the charter has been purchased by the plaintiffs for the 
purpose of establishing a race-course elsewhere than in the city 
of Ottawa, the place named in the original letters of incorpora
tion; and the question is, whether this race course falls within 
the exception of the Criminal Code. If it does, it is then said 
by the plaintiffs’ counsel that he has no reason for complaint, 
and that the action, subject to the other question to be con
sidered, will fall to the ground.

The words of the statute must be construed as they stand, 
and I am not at liberty to consider the policy of the legislation, 
nor what the Legislature would have done if the precise ques
tion before me had been present to the mind of the draughts
man of the Act. It may well be that, as contended, the inten
tion of the Legislature was to protect only existing race-courses; 
but that is not what the statute says. It permits that which 
would otherwise be gambling, upon the race-course of an as
sociation incorporated in any manner before the date named. 
Any race-course which this association establishes under its 
charter falls within these precise words. It is the race-course 
of an association incorporated before the passing of the Act. 
The statute has not said ‘on any race-course already established 
or upon any race-course that may hereafter be established under 
powers conferred upon any racing association;’ but the date of 
incorporation has been made the sole criterion.”

1 concur in the opinion of Middleton,J. and have nothing to add.
That brings me to the second question. I am of the opinion 

that, even if the supplementary letters patent be construed as 
cancelling the express powers conferred by the charter, yet that 
the corporation never ceased to exist as an entity, corporation, 
or association, but has always continued to be an entity, and as 
such an association that was incorporated before March 20, 
1912, with power at that date to operate a race-course within 
the meaning of sec. 235.

For these reasons, I would answer the question submitted in 
the affirmative.

Maclaren, Magee, and Hoduins, JJ.A., agreed with FERur- 
sox, J.A.

Meredith, C.J.O.:—For the reasons given by my brother 
Ferguson, and those stated by me in Rex v. Windsor Jockey 
Club (1922), 69 D.L.R. 581, I am of the opinion that the ques
tion should be answered in the affirmative.

Judgment accordingly.

Ont.

A pp. Div. 
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Western

CIATIOX.

Ferguson, J. A.
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WKIA’M v. DOMINION TRANSPORT Vo.
Ontario Huprcmc Court. App* llair Division. Mrrrriith. CJ.O.. Marin ■ 

Mager, Horigins, anri Ferguson, JJ.A. January 40, 10!i. 
Nkui.i<;k*vk <|IB—5)—Dbivkr o> lobby—Lett htaxmxi; ix ran mi 

lank—Dam auk to aitumohilb—Liability ok own kb.
The owner of a lorry whose driver, drives his horses from i la- 

highway onto a private lane or courtyard, and leaves them th-re 
insecurely weighted and unattended while he enters a building to 
deliver goods, is liable for Injuries caused by the lorry to .m 
automobile left on an unfenced vacant lot adjoining such lane with 
the |>ermission of the owner of the lot.

[Ntrert \. Craig (1920). 5fi D.L.R. 105. 48 O.L.R. 324. distin
guished.)

Appeal by defendant from the County Court judgment, in mi 
action for damages for injuries caused by the horses attach- I 
to a lorry colliding with an automobile. Affirmed.

The following statement of facts is taken from the judgment 
of Meredith. C.J.O. : — The automobile was standing upon <i 
vacant lot. and was there by the permission of the owner of tin- 
lot. The lorry was employed in delivering goods to one of tin- 
occupants of a building adjoining the vacant lot, between which 
and the building there was no fence. The lorry had been driven 
from the highway on to a private lane or court-yard adjoining 
the building, and the driver had left it unattended while In- 
wen t into the building on his errand, lie had, however, before 
going in, attached to one of the horses two weights, weighing 
about 25 pounds, which rested upon the ground. While tin- 
driver was in the building, the horses walked away from where 
they were left standing, and caused the injury of which 11n- 
respondent complains, by the tongue of the lorry being driven 
against the automobile. The evidence docs not disclose the rea 
son for the action of the horses, and there is nothing to shew 
that anything unusual occurred to cause them to do whai they 
did.

II. IV. A. Foster, for the appellant company.
(lidcon (Irani, K.C., for respondent.
The judgment of the Court was read by
Meredith, C.J.Ü. (after setting out the facts as above) : - Tin- 

appellant seeks to escape liability by the application of the rule 
of law which was applied in Street v. Craig (1920), 56 D.L.R. 
105, 48 O.L.R. ‘124. That rule, as stated by my brother Middle- 
ton (p. 110), is that “where a beast is being lawfully driven 
upon a highway, and escapes upon adjoining unfenced land, 
trespass is not actionable without proof of negligence."

The rule has, in ray opinion, no application to the case at 
Bar. The appellant's horses did not escape from a highway 
upon which they were lawfully being driven, but from private 
property on to the adjoining lot.



<!9 D.L.R.] Dominion Law Reports. :>89

The rule of law which is invoked by the appellant is, as my 
hrother Middleton says, an unsatisfactory one. and. in my op
inion, ought not to he extended beyond the limits which have 
been assigned to it by the decided cases.

It cannot be said that the damages are too remote: they were. 
I think, a natural consequence of the way in which the horses 
were left standing. As the result shewed, they were not secur
ely weighted, and there was evidence of an onlooker that they 
were restive. If it were necessary for tin* re» to estab
lish negligence, it was, I think, established. Appeal dismissed.

('lAKKR v. HVROX COl’XTY FLAX MILLS.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O.. Mae-

laren, Magee. Hod gins, and Ferguson. JJ.A. January .Hi.
Appeal (§IB—5»—Fixai, it y or .it in.mi xt—Taxation oriier.

An order lor taxation of costs in an interpleader matter is not 
final in its nature and. therefore, not appealable. It is not ‘‘dis 
posing of any right or claim." within the meaning of sec. 40 (dl 
of the County Courts Ait (lt.S.O. 1914. ch. 591.

Appeal by the claimants in an interpleader matter from an 
order of the County Court of the County of Huron, dated De
cember 21, 1921, dismissing their appeal from the taxation of 
certain costs which they were (by an order of the County Court 
dated October 7. 1921), directed to pay. Affirmed.

7. R. Roaf, for appellants.
/>. (\ Ross, for the respondent, the Sheriff of Huron.
IV. M. Sinclair, for respondent, the execution creditors.
Meredith, C.J.O.It was objected in limine that no appeal 

lies to this Court from the order which the appellants attack.
Section 40 of the County Courts Act. lt.S.O. 1914, ch. 59. 

makes provision for appeals from these Courts.
It provides that
“40—(1) An appeal shall also lie to a Divisional Court at the 

instance of any party to a cause or matter from...............
(b) Every decision or order made by a .Judge in Chambers 

under the provisions of the law relating to interpleader pro
ceedings, the examination of debtors, attachment of debts ami 
proceedings against garnishees;

(c) Every decision or order in any cause or matter dis
posing of any right or claim; and from

(d) Any decision or order of a Judge, whether pronounced 
or made at the trial, or an appeal from taxation or otherwise, 
which has the effect of depriving the plaintiff of County Court 
costs on the ground that his action is of the proper competent- 
of the Division Court, or of entitling him to County Court 
costs on the ground that the action is not of the proper com
petence of the Division Court.

Ont.

App. Dlv.
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(2) This section shall not apply to an order or decision 
which is not final in its nature, but is merely interlocutor)

In Leonard v. Burrows (1904), 7 O.L.R. 316, it was dec id' 
by a Divisional Court, that an order made by the Judge of .i 
County Court in a County Court action dismissing an app< ,1 
from a ruling as to the scale of costs upon a taxation of 11 >• • 
plaintiffs’ costs of the action awarded by the judgment was m 
its nature interlocutory and not final, within the meaning of 
sec. 52 of the County Courts Act, R.S.O. 1897, ch. 55, and tint 
no appeal lay to a Divisional Court of the High Court.

Delivering the judgment of the Court, Street, J., said 
“It is argued for the defendant that this order disposes of tic 
plaintiffs’ right to costs on the County Court scale, and thaï, 
therefore, it is in its nature final; but it is manifest that the 
Act did not contemplate an appeal from every order made by 
a Judge of a County Court. Appeals are limited to those orders 
which are in their nature final and not merely interlocutory. 
In the present case the rights of the parties as to the matters 
in litigation were finally disposed of by the learned Judge after 
the trial of the action, and it was in working out that judgment 
that the order appealed against was made. If an appeal lies 
in the present case, then it must follow that it will lie from the 
ruling of the taxing officer upon any disputed item in a bill 
of costs in the County Court, which has first been dealt with by 
an order of the Judge of the County Court affirming or dis
affirming it.”

Section 52 of ch. 5, of R.S.O. 1897 is the same as sec. 40 «>f 
ch. 59, R.S.O. 1914, with the exception of the provision con 
tained in clause (d), which was enacted by sec. 13 of 4 Edw. 
VII. ch. 10, doubtless, in consequence of the decision to which 
reference has been made.

So far as I am aware, the correctness of this decision lias 
never been questioned in any decided case; and, according to 
the well-established rule in matters of practice, such a decision 
ought not now to be departed from, even though we were of 
opinion that it is wrong. I do not, however, think it is wrong. 
The reasoning of my brother Street commends itself to me ;i> 
sound.

There is, besides this, another reason why we should hold 
that the order in question is not, in the present state of the 
law, appealable. The provisions of clause (d) indicate clear
ly, I think, that the Legislature intended that an order made on 
an appeal from a taxation should not be appealable. If the 
right of appeal in such a case were conferred by clause (c) it 
is clear that such an appeal as is provided for by clause (<l) 

would be within it, and therefore I think that the enactment
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of clause (d) shews that only such matters of taxation as the 
clause deals with should be the subject of appeal to a Div
isional Court.

It is to be observed that the words of clause (c) are, “dispos
ing of any right or claim.” I do not think that these words 
extend to matters that may arise on a taxation—but rather to 
what may be called substantive rights or claims. In one sense 
a right to particulars is a right, and a final one, but it can 
hardly be contended that it is such a right as clause (c) deals 
with, or that an order for particulars or dismissing a motion 
for particulars is appealable.

In Talbot v. Toole (1893), 15 P.R. (Ont.) 274, it was decided 
by a Divisional Court consisting of Armour, C.J., and Street, *1., 
that an order dismissing an appeal from a certificate as to the 
taxation of costs of a High Court action was appealable. No 
reasons for the decision are given, and it is singular that that 
case was not cited or referred to in Léonard v. Burrows, supra.

I express no opinion as to the right to appeal from an order 
made upon an appeal from a taxation in an action in the 
Supreme Court of Ontario. Granting that an appeal lies, in 
my opinion the provisions of clause (d) of sec. 40 (1) require 
that a different construction be placed upon the general words 
of clause (c). There is also a difference between the provis
ions of sub-sec. 2 and the provision of the Judicature Act. The 
language of sub-sec. 2 is: “an order or decision which is not 
final in its nature, but is merely interlocutorybut the 
provision of sec. 68 of the Judicature Act, R.S.O. 1887, eh. 44, 
is that there shall be no appeal to a Divisional Court or to the 
Court of Appeal from an interlocutory order in case prior to 
the Ontario Judicature Act, 1881, there would have been no 
relief from a like order, by an application to a Supreme Court 
or by an appeal to the Court of Appeal, and that is substantial
ly the provision of sec. 25 of the present Judicature Act.

It was argued by Mr. Roaf that clause (b) gives the right of 
appeal from any order or decision in interpleader proceedings. 
The answer to that argument is that the general words of sub- 
see. *2 exclude from right to appeal an order or decision which 
is not final but is merely interlocutory.

I would dismiss the appeal without costs. I say without costs 
because I think that the taxing officer allowed costs to which the 
respondents were not entitled.

Macearen, Magee, and Ferguson, JJ.A., agreed with Mere
dith, CJ.O.

Hudgins, J.A. The reason for the decision in Leonard v. 
Burrows, 7 O.L.R. 316, is found in this sentence : “In the pre-

Ont.

App. Div. 

Claukk

Flax

Merednh,
C.J.O.



Dominion Law Reports. [69 D.L.R.

sent case the rights of the parties as to the matters in litigation 
were finally disposed of by the learned .lodge after the trial 
of the action, and it was in working out that judgment that tIn- 
order appealed against was made.” In other words, the right 
or claim to costs was decided by the trial Judge, and the order 
appealed from affected only the correctness of the construction 
put by the taxing officer on the language used by the trial Jud'/i- 
—clearly an interlocutory matter. The right to the costs hail 

Hod fins, j.a. been in fact disposed of, though not in clear terms, and this 
order did nothing but interpret it. The view of Street, J.. thus 
understood, is in accord with that of the Court of Appeal in 
Kngland in Blah y v. Latham (1889), 43 Ch. D. 23, where an 
order setting off judgments for costs under different orders in 
an action was held to be interlocutory, as it was merely workini: 
out the directions contained in the final judgment in the action. 
The judgment in Leonard v. Burrows, supra, may be correct 
and yet may not govern this case. Notwithstanding the narro w 
foundation on which the judgment rests, its effect is of mon- 
importance in most cases than the question of quantum. lienee 
the statutory provision, R.K.O. 1914, ch. 59, sec. 41 (d) which 
recognises the restricted character of that decision. I am not 
disposed to quarrel with the views expressed by the eminent 
Judges in either case, but I do not think they should be extend
ed so as to include what is not literally “working out” or in
terpreting the judgment by the officials of the Court; in other 
words, the substantive rights conferred by the judgment itself 
which the parties may enforce by process or otherwise. Nor 
do I think these decisions preclude us from holding that undvr 
our practice a different rule may exist on appeals from taxation 
in actions in the Supreme Court of Ontario. The right to ap
peal from a Judge in Chambers in such a matter, affirmed in 
Talbot v. Pooh, supra, has been exercised for nearly 30 years, 
and in 1905 was exercised in Campbell v. Baker (1905), !> 
O.L.R. 291.

It may be that this right is now, if the Judge’s order is 
treated as an interlocutory one. as to which I decide nothin-', 
subject to Rule 507.

This appeal should be dismissed, but without costs. Ii is 
hard to understand how it comes that the counsel fees object «si 
to could have been taxed as at a trial in a case where the in
terpleader issue was neither delivered nor tried.

592
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Mills.

Appeal dismissed.
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Mct'OLL v. CXP.R. Co.
Judicial Committee of the Privy Council, Viscount Cave, Lord Par- 

moor and Duff, J. October 2Ü, 1022.
Statutes (§IIA—96)—Workmen’s Compensation Act, Man. Stats. 

1916 en. 125—Sections 13 (1) anh 61 (4)—Construction— 
Railway Act, 9 & 10 Geo. V. en. 68—Construction—Person 
INJURE!) W1T1I1N THE MEANING OF SEC. 385.

Sections 13 (1) and 61 (4) of the Workmen’s Compensation Act. 
1916 Man. Stats, ch. 125, read together mean that where in any 
case there are the two elements of (1) employment and (2) 
injury (or accident in the sense of accidental injury) arising 
during the employment then every right of action which the 
plaintiff or his dependents might otherwise have under sec. 13 
(1) of the Act is taken away by the order of the Workmens 
Compensation Board under sec. 61 (4) determining that the only 
right of the workingman or dependent is to compensation under 
the Act. The element of tort is not a factor and may or may 
not be present in the case.

The words “to any person injured” in sec. 385 of the Railway 
Act, 1919 (Can.) ch. 68, are used in the sense of “any person hav
ing received an injury recognised by law," and the death of a 
human being, though clearly involving pecuniary loss, net being 
at common law a ground of action for damages, the above sec
tion does not give a right of action, in case of death, to the widow 
and administratrix of the person killed.

Appeal from the judgment of the Manitoba Court of Appeal 
(1921), 6!) D.L.R. 784, affirming the judgment at the trial 
(1921), (i0 D.L.R. 1, permanently staying an action by the 
widow and executrix of a workman killed in the course of his 
employment with, and as a consequence of the negligence of the 
defendant company. Affirmed.

The judgment of the Board was delivered by 
Duff, J.:—This appeal presents a question as to the con

st ruction of sec. 380 of the Railway Act 1919 (Can.), eh. 68, 
and one as to the construction and effect of the Workmen's 
Compensation Act of 1916 (Man.) ch. 125 sec. 13.

The appellant’s husband, a workman employed on the res
pondents’ railway, was killed when travelling on one of the 
respondents’ trains in the course of his employment, when the 
car on which he was riding came into collision with an obstruc
tion and was wrecked. The accident was due to the neglect of 
the company’s servants in not observing an order of the Board 
of Railway Commissioners for Canada, which required the de
fendant company in loading its railways cars to be governed 
by “the clearance limits’’ of the road over which they passed.

The section of the Railway Act fsec. 385 1919 (Can.), eh. 
68), with which we are concerned, is in these words:—

“385. Any company which, or any person who, being a di-
38—69 D.L.R.
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Imp. rector or officer thereof, or a receiver, trustee, lessee, agent, m- 
otherwise acting for or employed by such company, docs, chums

----  or permits to be done, any matter, act or thing contrary to tlx-
McCoi.l provisions of this or the Special Act, or to the orders, regul i

c.P.R Co. t*ons or directions of the Governor in Council, or of the Mm
------  ister, or of the Hoard, made under this Act, or omits to do hi v

minr. j. matter, act or thing, thereby required to be done on the pari
of any such company, or person, shall, in addition to being 
liable to any penalty elsewhere provided, be liable to any person 
injured by any such act or omission for the full amount of 
damages sustained thereby, and such damages shall not be sub
ject to any special limitation except as expressly provided for 
by this or any other Act.”

The appellant’s husband having received the injury which 
caused his death from a contravention of an order of the Board 
of Railway Commissioners, on behalf of the appellant it is 
contended that she herself (as well as her infant daughter, for 
whose benefit she sues), is in respect of the loss accruing to 
her in consequence of his death, a “person injured,” within the 
meaning of the section, and that the effect of the section is to 
create, without regard to provincial law, a liability to each of 
them in respect of such loss. On behalf of the respondents, 
counsel argues that the section creates no liability independently 
of the law of the Province where the injury occurs, and that its 
office is limited to affirming the responsibility of the company, 
and of the persons to whom it applies according to the principles 
of provincial law for acts or omissions falling within it. Tln-ir 
Lordships consider it unnecessary to express any opinion upon 
this view advanced by the respondents as to the construction 
and effect of the section.

The contention of the appellant in effect is that sec. 38.') es
tablishes in respect of acts and omissions to which it applies a 
new principle of responsibility; new in the sense that inde
pendently of provincial legislation it creates a liability to pax- 
damages in a civil action for causing the death of a human being 
and new in the sense that the liability so created extends to 
consequences which are neither the immediate or the direct 
result of the act or omission complained of nor within the inten
tion actual or presumed of the defendant.

It must indeed be apparent that if under this section the 
dependents of a person suffering death in consequence of a 
dereliction falling within it are entitled to be indemnified in 
respect of “the full amount of damages sustained” by reason of 
such death, then the statutory right of indemnity must, by strict
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analogy, be shared by other classes of persons having legal or 
business relationships with the deceased and suffering loss in 
consequence of being deprived of advantages which they might 
reasonably have expected to enjoy if he had continued to live. 
Nor, if this be the effect of the section in cases in which death 
lias ensued, can responsibility be limited to such cases. It must 
exist in numerous other cases where loss is indirectly inflicted 
upon persons other than those who suffer directly in their per
sons or property by reason of a default within the section; as 
for instance where a breach of statutory duty causes an injury 
disabling the immediate sufferer from performing his contrac
tual obligations or carrying out his business or professional en
gagements or making provision in the usual way for his family.

It is of course conceivable that interests thus indirectly af
fected might be considered by a legislator to be fit subjects for 
protection by remedial process; but the difficulty of prescribing 
limits for the operation of such a method of assigning respon
sibility is obvious, and the common law, speaking generally, 
regards the protection of such interests as impracticable. As 
Blackburn, J., (as lie then was) said in delivering the judg
ment of the Court of Queen’s Bench in Cattle v. Stockton Wa
terworks Co. (1875), L.R. 10 Q.B. 453 at p. 457

“It may be said that it is just that all such persons should 
have compensation for such a loss, and that, if the law does 
not give them redress, it is imperfect. Perhaps it may be so. 
But, as was pointed out by Coleridge, J., in Lit ml e y v. Gye 
(1853), 2 El. & Bl. 216, at p. 252.118 E.R. 749, Courts of justice 
should not ‘allow themselves in the pursuit of perfectly com
plete remedies for all wrongful acts to transgress the bounds, 
which our law, in a wise consciousness as I conceive of its limit
ed powers, has imposed on itself, of redressing only the proxi
mate and direct consequences of wrongful acts.’ In this we 
quite agree.”

“Instances might be indefinitely multiplied” Lord Penzance 
observed in Simpson v. Thomson (1877), 3 App. Cas. 279, at p. 
290, of claims indistinguishable in principle from that now ad
vanced “giving rise to rights of action which in modern com
munities, where every complexity of mutual relation is daily 
created by contract, might be both numerous and novel.”

Their Lordships think that an intention to establish a novel 
principle of responsibility of such indefinite scope in relation to 
a special class of acts and omissions ought not to be inferred 
from general words which are not apt for the purpose, and to 
which full effect can be given by a construction in harmony

McCou. 

C.P.R. Co. 

huff. J.
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imp. with the policy of the law in granting redress in other cases ot 
P£ injuria cum dannw.
---- The Courts below have taken the view that the operation >i

MoCoi.l the section is subject to the rule of the common law that an 
(ipIt (in action does not lie for damages suffered in consequence of the

---- death of a human being. Their Lordships see no reason to differ
omr. j. from this conclusion ; and their Lordships agree with the obsei 

ration of Prendergast, J. (1921), 60 D.L.R. 1, 31 Man. L.H. 
387, that in this connection the absence of anything specify in 
the class or classes of persons entitled to indemnity in such cir 
eumstances is significant.

Since Lord Campbell’s Act was enacted in 1846 similar leiri 
lation has been passed by many legislatures in the Vnited States 
as well as in British Dominions. Many of these statutes a re
collected in an appendix to Shearman & Red field’s Law of 
Negligence, 6th ed., vol. 3, pp. 2051 et seq. and it appears to 
be the general practice in enacting such statutes to define th- 
class or classes of persons for whose benefit an action may be 
brought ; and the fact that the Railway Act is silent upon this 
matter affords, their Lordships agree, an indication that tin- 
section is not addressed to the subject of indemnity for damage 
arising from death.

The opinion already indicated touching the effect of tin- 
general words employed in sec. 385 is not without support from 
the analogy of decided cases dealing with similar language in 
other statutes. In The Vera Cruz (No. 2) (1884), 9 P.l). 96. 
for example, the plaintiff contended that an action in rent for 
damages under Lord Campbell’s Act 1846 (Imp.) eh. 93, was 
within the jurisdiction created by the Admiralty Court Am 
of 1861, (Imp.), ch. 10, sec. 7, which gave power to that Court 
to entertain an action in rent when brought to enforce “any 
claim for damage done by any ship.” In the judgments of 
the Lords Justices there are observations apposite to the quvs 
tion now presented for decision. Bowen, L.J., at p. 101, said

“The plaintiff is in this dilemma. The only claim that can 
arise must either be a claim for the killing of the deceased, or 
the injuriously affecting his family. The killing of the do 
ceased per sc gives no right of action at all, either at law < r 
under Lord Campbell’s Act. But if the claim be, as it only 
can be, for the injuriously affecting the interests of the dead 
man’s family, the injuriously affecting of their interests is not 
done by the ship in the above sense. It arises partly from th* 
death which the ship causes; and partly from a combination 
of circumstances, pecuniary or other, with which the ship has
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nothin" to do. The injury done to the family cannot, therefore, Imp. 
he said to be done by the ship.” ~~

And Fry, L.J., added at p. 101 :— —Lj
“Secondly, assuming injury to the person to be within the Moron, 

section, is an action under Lord Campbells Act within it T Com- c ,, J* Co
pare, by way of illustration, damage done to a barge by the -----
bowsprit of a ship, and a person killed by the same thing. In ,Hlir,J* 
the first instance, the cause of action is the injury actually caus
ed by the ship. Hut in the second, the real ground of action 
is injury sustained by relatives resulting from the death of a 
person which resulted from the damage done to him by the 
ship. It cannot be correctly said that it is an action for dam
age done (which are the words of the Act) though it is for 
damage resulting from or arising out of damage done.”

Again, in the H.C. Electric U. Co. v. Gcntüe, 18 D.L.R. 264.
18 C.R.C. 217, [19141 A.C. 10:14, the question before this Hoard 
was whether a clause in the appellant company’s special Act 
affecting actions against the company “for indemnity for any 
damage or injury sustained by reason of the railway or the op
erations of the company” with a certain time limit applied to 
an action under the Hritish Columbia Statute R.S.H.C. 1911. 
ch. 82, re-enacting Lord Campbell s Act. 1846 (Imp.) eh. 9:1, 
taken by the dependents of a person killed in circumstances 
which, if he had survived, would have brought his right of ac
tion within the clause. Lord Dunedin in delivering the judg
ment of the Hoard said 18 D.L.R. at p. 266, that “indemnity” 
in the clause mentioned “obviously means indemnity to the 
plaintiff in the suit in respect of the wrong done to the plain 
tiff and the damages sustained by him owing to the railway or 
the operations of the company,” and the Hoard held 18 D.L.R. 
at p. 267, that “a suit brought under the provisions of that 
Act [Lord Campbell's Act ] is not a suit for indemnity for dam
age or injury sustained by the plaintiff by reason of the opera
tions of the defendants” which “operations” c.r ht/pothesi had 
been the cause of the death that was the foundation of the claim ; 
in other words, an action under Lord Campbell\s Act is not 
an action for “damage sustained by the plaintiff by reason of” 
the wrongful act which caused the death in respect of which 
the claim is made.

Their Lordships therefore think that the appellant’s claim 
cannot be sustained by force of see. 38f> alone.

The next question for consideration is that raised by the 
appellant’s contention that a right to compensation is vested 
in her by the combined operation of the provision of the Rail-
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way Act already discussed and secs. 2 and 3, of R.S.M. 1913, cli. 
36, which, in substance, reproduce the principal enactments of 
Lord Campbell s Act, 1846 (Imp.), ch. 93.

On behalf of the respondents, it is not disputed that the an 
pellant would have a valid claim under this statute, were 
not for certain provisions of the Workmen’s Compensation Ah. 
a statute of Manitoba, which, it is contended, deprive her of any 
such right. The Workmen’s Compensation Act makes provn 
ion for a fund from which compensation is to be paid to work
men injured by accidents arising out of and in the course of. 
their employment, and to their dependents where such injury 
results in death, and creates a Hoard, known as the Work
men’s Compensation Hoard, for its administration. Hy see. 1:! 
it is enacted that the right to compensation given by the A**: 
shall be “in lieu of all rights and rights of action, statutory or 
otherwise, to which a workman or his dependents are. or may 
be, entitled against the employer of such workman for, or by 
reason of, any accident” in respect of which a right of compen
sation is given, and it is further provided that (as amended 
1919 (Man.), ch. 118, sec. 8), “no action in any Court of law 
in respect thereof shall . . . lie.” Hy sec. 61 of the Act. 
sub-see. 4, and by sec. 13, sub-sec. 2, it is in substance provided 
that the Hoard shall upon the application of any party to an 
action brought by a workman or his dependent against an em
ployer, have jurisdiction to determine whether the party brim: 
mg the action is entitled to maintain it, or only to compensa
tion under the Act, and that such decision shall be final ami 
conclusive between the parties. The Board on November 24. 
1920, after the commencement of the action from which tie- 
appeal arises, declared that the accident in respect of which 
the action was brought was one in respect of which the depend 
ents of the deceased William McColl had a right to compensa 
tion under the Act, and that the right of action asserted wn< 
not maintainable.

It is quite clear that if sec. 13 of the Workmen’s Compensa 
tion Act applies to the claim advanced by the appellant, then 
that section affords an answer to the claim. On the part of t la- 
appellant it is contended that sec. 13 does not apply because on 
any admissible construction of sec. 385 of the Railway Act, a 
right of action is thereby given to the employees of the railway 
company injured in consequence of any act or omission within 
the section, even though the circumstances of the injury should 
be such as would give the workman a right to compensai ion 
according to the terms of the Workmen’s Compensation Ah.
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It follows, it is argued, that sec. 13 cannot apply to accidents 
giving rise to rights of action under sec. 385, because it must 
he presumed that the Manitoba Legislature did not intend 
to enact legislation in conflict with the statutes of the Dominion 
Parliament within its undoubted jurisdiction.

Their Lordships cannot agree that such an implied exception 
could properly be introduced into see. 13 of the Workmen’s 
Compensation Act. Section 385 of the Railway Act (a Domin
ion statute) deals with the consequences, by way of civil liabil
ity, of the contravention of statutory enactments and régula 
lions on the subject of railways. It was passed by Parliament 
in exercise of its jurisdiction over that subject. The Workmen’s 
Compensation Act is an Act passed by the Province of Manitoba 
in exercise of its jurisdiction over civil rights imposing upon 
employers certain responsbilities and giving employees certain 
rights in respect of injuries arising out of industrial accidents. 
The enactments deal with different subjects-matter, although 
the circumstances of a particular case may bring it within the 
scope of both enactments, in which case, if a conflict arises, it 
:s the Dominion legislation which prevails. But such conflicts 
arise only incidentally, and the fact that they do arise is not 
a legitimate ground for implying words of exception in one 
of the sections of the Provincial statute, excluding from its ap
plication, cases in which the Dominion Act does not apply.

The appellant and her infant daughter, having a right to 
compensation under the Workmen’s (’ompensation Aet, it fol
lows that all rights which otherwise would have accrued to 
them under Lord Campbell’s Act, are displaced by sec. 13 of 
the later statute.

For these reasons, the appeal from (1921), 65 D.L.R. 784, 
in their Lordships’ opinion, fails, and they humbly advise His 
Majesty that it should be dismissed.

Appeal dismissed.

lie MrLARKX.
Ontario Supreme Court. Appellate Division, Meredith, Maelaren.

Magee, Ilodgins, and Ferguson. JJ.A. January 30, 1022.
EXECUTORS AM) ADMINISTRATORS ( 3 IVB—95 ) — DISCRETION OF TBUSTICKS 

AS TO SALE OF PBOPF.RTY— PROTECTION OF RI0IIT8 OF INFANTS AND 
INCOMPETENT PERSONS—ADMINISTRATION I N DEB CONTROL OF
Court—Interference with discretion or trustees.

While the Court will not as a rule interfere witli the discretion 
of trustees as to the exercise of a i>owcr of salt- where the test itor 
has given them pure discretion as to its exercise, and they have 
not been guilty of any misconduct, neglect or unwarranted delay, 
an order for the administration under the direction of the Court 
will be given, if it appears necessary in the interests of infants
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or incompetent i>ersuns, but the Court may in such order <llr..t 
that as to the time, manner, and term# of sale, regard shall in- 
had to the wishes of the trustees, unless It Is shewn that they ; 
unreasonably refusing their consent to such sale.

Appeal by the executors and trustees from the judgment of 
Masten, J. on an ’dication by Mary 1. Benedict for an order 
for the administration under the direction of the Vourt of tin* 
estate, real and personal, of the Honourable IVter McLur. 
deceased. Varied.

The judgment appealed from is as follows:—
Masten. J.:—The material filed on the application is volum

inous. Exception is taken by those supporting the motion to 
para. 11 of the affidavit of dames L. T. McLaren and to the 
latter part of clause - of the affidavit of (jeorge Ritchie, sworn 
on the 19th November, 1921, as being scandalous. 1 have iv.nl 
and considered the paragraphs complained of, and I am dearly 
of opinion that the statements objected to are not admissible in 
evidence to shew the truth of any allegation that is material 
and relevant with reference to the question whether an admin
istration order should be granted or refused. I therefore Iml I 
that the paragraphs in question arc scandalous and should be 
expunged from the affidavits, with costs fixed at $20 to be paid 
by the respondents: see Christie v. Christie (1873), L.R. 8 t'li. 
499.

Votning now to the main application, 1 am of opinion that 
the respondents as trustees and executors are not on this appli
cation proved guilty of any moral misconduct nor of any wilful 
neglect or default, nor am I able to say that, considering the 
nature of the estate, any unwarrantable delay or dilatorims* 
on their part has been established.

It seems clear to me, however, that technical breaches of duty 
in the distribution of the estate—and these of a scrums nature 
have occurred; also that questions of grave difficulty have arisen 
in the administration of the estate and remain unsolved; and, 
further, that from the very nature of the assets constitutii.ir 
the estate further complications and difficulties are bound ;<> 
arise. For these reasons, 1 am of opinion that an order tor 
administration under the direction of the Vourt should be made: 
and 1 should add that I think it will be not less in the interest 
of the executors ami trustees themselves than in that of the 
beneficiaries that they should have the protection of the Vourt 
in the further administration of the estate.

The usual order for administration will go, with a apccial 
clause that unless and until the further order of the Vourt the
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executors and trustees shall have the conduct of the reference. 
The reference is directed to J. A. McAndrew, Official Referee. 
//. J. Scott, K.O., and ./. />. Clarke, K.C., for appellants.
E. />. Armour, K.(\, and A. I). Armour, for Mary I. Bene

dict, the applicant for the administration order, re>
Ferui son, J.A.Appeal by the trustees and executors nam

ed in the will of the Honourable Peter McLaren, deceased, from 
an order made or judgment pronounced by Masten, J., dated 
December 2 whereby on the application of Mary Benedict, under 
Hide 608, he directed administration of the estate of the de
ceased.

The applicant is a legatee, and her application was support
ed by her sister Mary llall, also a legatee, and by the Official 
Guardian; three of the trustees are legatees; and Mr. Ritchie, 
the other, is beneficially entitled to a share in the proceeds of 
the sale of the Virginia property.

The main, if not the sole, purpose of the applicant is to di
vest the trustees of the power to fix the time, manner, and terms 
of any sale of the Virginia property, and counsel were agreed 
that, if the order stands without amendment, that purpose will 
have been accomplished, for Rule 611 reads:—
“(1) Where judgment for administration is granted the 

Master to whom the matter is referred shall proceed to admin
ister the estate in the most expeditious and least expensive man 
ner, and in doing so shall, without special direction, take:— 

(a) An account of the personal estate of the deceased, in 
the pleadings mentioned, come to the hands of his executors (or 
administrator); (b) An account of his debts; (c) An ac
count of his funeral expenses; (</) An account of the said 
testator’s legacies; (e) An inquiry as to what parts, if any, 
of the real and personal estate are outstanding or disposed of ; 
(/) An inquiry as to what real estate the deceased was seised 
of, or entitled to. at the time of his death; (gr) An inquiry 
as to what incumbrances affect the real estate; (h) An jc- 
count of the rents and profits of the real estate received by any 
party since the death; (i) An account of what is due to such 
of the incumbrancers as shall consent to sale in respect of their 
incumbrances; (j) An inquiry as to what are the priorities of 
such last mentioned incumbrances.

(2) The Master shall, under any such reference, have pow
er to deal with both the real and personal estate, including 
the power to give all necessary directions for its realisation, 
and shall finally wind up all matters connected with the estate.
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without any further directions, and without any separate, in 
terim, or interlocutory reports or orders, except where the spec 
ial circumstances of the case absolutely call therefor.

(3) All money realised from the estate shall forthwith in- 
paid into Court, and no money shall be distributed or paid 
out for costs or otherwise, without an order of a Judge, ai l 
on the application for an order for distribution, the Judge may 
review, amend, or refer back the report, or make such otln-r 
order as may seem just.”

The power of sale, as granted by the will, reads:—
“All the residue of my property, wheresoever situate, shall 

be sold for cash or on credit, at such times, in such manner, and 
upon such terms as my said trustees in their direction shall 
deem proper or expedient.”

The Judge whose order is appealed from found “that tin- 
respondents as trustees and executors are not on this applie.i 
tion proved guilty of any moral misconduct nor of any wilful 
neglect or default, nor am I able to say that, considering the 
nature of the estate, any unwarrantable delay or dilatorin- > 
on their part has been established. It seems clear to me, In w- 
ever, that technical breaches of duty in the distribution of tIn- 
estate — and these of a serious nature — have occurred; also 
that questions of grave difficulty have arisen in the admin
istration of the estate and remain unsolved; and, further, that 
from the very nature of the assets constituting the estate further 
complications and difficulties are bound to arise.”

The technical breaches of trust alleged are:—(1) That the 
executors and trustees advanced sums to the applicant, her sis- 
ters, mother and brothers, before setting aside funds amount in : 
to $250,000 to provide income for the widow and for each of 
the daughters of the deceased. (2) That the trustees hav- 
not sold the Virginia property and some small properties in 
Ontario. (3) That by refusing information to Mr. Osier, sol 
icitor for Mrs. Hall, they prevented him from interesting pos
sible purchasers. (4) That the time for distribution has ar
rived and the estate is not converted.

After a careful perusal of the affidavits, I am of opinion that 
the applicant and Mrs. Hall, having received advances, earnin', 
while retaining the payments, set up these and like advances to 
their brothers as a basis of complaint; to allow them to do so 
would, I think, be contrary to the well-known principle that 
one cannot make his own wrongful act the basis of a claim for 
equitable relief; the Court will not lend its aid to such us ;i 
claimant.
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liut the application was supported, and this appeal is op- 
posed, by the Official Guardian ; he represents one of the daught
ers of the deceased who is non compos; she cannot be said to 
have lost her right to complain of advances being made before 
a fund of $50,000 directed to be set aside for her benefit had 
been set aside. It is the duty of the Official Guardian to pro
tect his wards, and to complain if the trusts have been ignored 
to their prejudice or possible prejudice. Great weight should 
la- given to the statement of the Official Guardian that he deems 
it in the interest of Miss MeLaren and the infants to support 
the application ; had he taken a different position l would have 
thought that the order should not have been made, for I am 
of opinion that the adult applicant is not in a position fairly 
to complain of the making of the advances, also that the ad
vances made were such as most men placed, pressed, and driven 
as these trustees were by the real necessities of their eestuis 
que trust, would have made. Though, in the eyes of the law, 
the making of the advances was a breach of trust, it was, I 
think, a mere technical breach of trust within the meaning of 
secs. 36 and 37 of the Trustee Act, R.8.O. 1914, ch. 121. it is 
due to these executors and trustees to say that, in making the 
advances now complained of as a breach of trust, they acted 
honestly, and did what they, in good faith, believed to be in the 
best interest of all, and did not prefer one to another. To my 
way of thinking, these technical breaches of trust cannot fairly 
Ik* made a ground for removing the trustees from their office or 
of controlling them in the management of the trust-estate ex
cept, in so far as it is necessary to right the wrong done to 
those represented by the Official Guardian and to protect them 
against future acts of a like nature.

I shall now deal with the complaints of delay in realising 
and of refusal of information to Mr. Osier.

The Judge whose order is appealed from has found (1) no 
misconduct, (2) no wilful neglect or default, (3) no unwarrant
ed delay, (4) no dilatoriness on the part of the trustees.

These findings are justified by the evidence, but counsel for 
the applicant stressed the refusal of information. Mr. Osier’s 
letters, the reasons he therein set forth for making the request 
for information as to the Virginia property, and his statements 
as to the use he proposed to make of the information, demon
strate that the Virginia property is not one that may be ad
vantageously sold and converted by following the usual and or
dinary methods of sale or the practice in the Master’s Office— 
clearly the property is an exceptional one, for which there are
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few purchasers, and these, purchasers who must be sought out 
and interested by an agent experienced in such transact inns 
and acquainted with not only the proprietors but with the 
“market,” that is, in touch with dealers, traders, promoters and 
operators in that kind of property. 1 am confident that such 
an agent would not devote his time, energy, and ability to the 
promotion and completion.of such a sale if he were to be subject 
to outside interference or to the loss of his commission or other 
fruits of his labour by reason of the property being placed in 
the hands of another before he had had reasonable opportunity 
to complete the transaction and reap his just rewards.

The trustees assert (and their assertion is not questioned) 
that, at the time Mr. Osier requested the information, a sale of 
the Virginia property for $6,000,000 was being negotiated, and 
that the negotiations have not yet been determined. In these 
circumstances, 1 am not only unable to find fault with the inis 
tecs, but am of opinion that they acted wisely and exercised 
reasonably the powers and discretion given them by the testator 
when he entrusted to them, and to them only, the power of 
sale.

That brings me to a consideration of the question: Is the 
order appealed from improper/ Should it be rescinded and 
set aside or should it be amended ?

The executors and trustees have acted honestly and diligent
ly, and come into Court prepared to exercise the powers and 
discretions vested in them by the testator, for their own benefit 
and the benefit of all persons interested, and asserting the right 
to do so—but they have been guilty of a technical breach of 
trust, of which the Official Guardian is entitled to take ad
vantage.

The deb s are paid, so that the applicant and those support
ing her are persons applying to enforce the trusts created by 
the testator for their benefit.

“The sole ground, on which courts of equity proceed in can'- 
of this kind, is to be deemed the execution of a trust :” Taylor"- 
Equity, p. 17i, para. 390.

And the question arises: Docs the order appealcu from di 
reet the execution of the trusts? or does it, without just or sut 
ticient cause, deprive the objecting beneficiaries of a substantial 
right, i.e., the right to have the time, manner, and terms of nek 
of such a speculate * and valuable property as the Virginia 
estate fixed by these trustees !

By the will, the period of distribution is fixed at the time tli»* 
testator’s youngest child shall have arrived at the age of HI 
years: that period had arrived at the date of the testator:»
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death, from which it is argued that the trustees were obliged 
to convert immediately; but 1 am of opinion that this argument 
is not sound, for, if given effect to, it would deprive the trus
tees of the power expressly given them to fix the time of sale 
-which, it seems to me, was not the intention of the testator, 
and is not the meaning of the words of his will. Yet such is the 
meaning and effect of the order appealed from, and it appears 
to me that therein lies error and just ground for complaint.

To allow the order appealed from to stand unamended would 
be to ignore the wishes of the testator, reverse his words, and 
substitute the direction of the Court for the direction of the 
testator, and for the discretion, opinion, and judgment of per
sons whom the testator deliberately selected and named as the 
persons who should fix the time, manner, and terms on which 
his property should be sold, the discretion, opinion and judg
ment of a Court Official.

The testator was a man of wealth, understanding, and af
fairs. and for many years a member of the Senate of Canada. 
He knew his properties, he knew his family, and he knew and 
trusted the men lie selected to be his executors ami trustees; he 
conferred upon them wide powers, which he no doubt deemed 
necessary and advisable in the interest of all the objects of his 
bounty, and to my way of thinking tin* Court should not ignore 
or disregard his wishes and desires, unless it is clearly demon
strated that these men have been shewn unwilling or unworthy 
to perform and execute the duties and trusts imposed and as
sumed. I am not impressed with the idea that the Court or 
its officers are better equipped than are the persons named by 
the testator to say when and for what price or on what terms 
and conditions a valuable and speculative property such as the 
Virginia property should be sold, or what steps should be taken 
or efforts made to bring about a sale thereof.

Opinions as to the salable value of the Virginia property will 
probably differ by millions of dollars—and, if the Court takes 
away from the objecting beneficiaries the right to say that this 
property shall not be sold except when and in such manner ami 
on such terms as are approved by the persons named by the 
testator, it would seem to me the Court would be seriously in
terfering with the rights of the parties, and interfering in a 
way not justified by the circumstances or the authorities, for 
I am of opinion that the weight of authority is that if the trus
tees are given a discretion as to conversion or non-conversion of 
property, or are given a power and directed to convert, but the 
time and manner of tin* exercise of the power are discretionary.
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the Court will not interfere with the exercise of such discre
tion.

I do not mean that trustees directed to sell, but having a 
discretionary right to postpone, may postpone indefinitely, Imt 
rather that, so long as they are able, ready, and willing to sell, 
and exercise the powers and discretions honestly, reasonably, 
and in good faith, the Court ought not to interfere.

In Re Sievert, Middleton, .1., affirmed by this Court (1921), 
67 D.L.K. 199 at p. 200, 51 O.L.R. 305, states the law (setling 
out the words of Middleton, J.).

See also Re Charters, Charteris v. Hiddulph, [1917] 2 ( h. 
379.

There is no evidence to support a suggestion that these trus
tees have not acted in good faith, or are not prepared, honest - 
iy, faithfully, and reasonably to convert the testator’s estate, 
in accordance with the powers and discretions given them by 
the will. Therefore, if the Official Guardian were not support
ing the applicant, I would allow the appeal ; but, in view of the 
position taken by the Official Guardian and his rights and du
ties, and because 1 think it in the interest of the trustees, as 
well as those represented by the Official Guardian that the trus
tees be protected against being coerced or influenced into fur
ther or future indiscretions, and against assertions that the 
Virginia property is not being handled fairly and honestly, or 
if sold was not sold to advantage—I would not rescind the or
der, but would amend it, so that the trustees and those re
presented by the Official Guardian may be protected as indicat
ed without depriving those appealing of their right to have the 
time, manner, and terms of sale fixed by the trustees.

That, I think, is the meaning and effect of an administration 
order granted under Order LV., r. 4, of the English practice- 
see Williams on Executors, 11th ed. (1921), pp. 1615, 1616, 
where the law is stated as follows:—

“Even a judgment for administration does not deprive execu
tors or trustees of the right to exercise a discretionary power 
vested in them, except so far as the exercise conflicts with the 
order ; for instance, they can exercise a power of appointing new 
trustees but the Court will see that improper persons are not 
appointed, and if a person of whom the Court does not approve 
is appointed, it will call on the trustees to make a fresh ap 
pointment. The fact that the decret directs the appointment 
of new trustees does not take from the trustees their right <»f 
appointment, though after decree they can only exercise it sub
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ject to the supervision of the Court. An administration decree 
does not prevent trustees from exercising a power of sale.

Where a testator has given a pure discretion to trustees as 
to the exercise of a power, the Court will not enforce the exer
cise of the power against the wish of the trustees or one of 
them, if such one reasonably entertains a different opinion from 
that of his co-trustees as to the desirability of exercising it in 
the particular manner proposed, but it will prevent them from 
exercising it improperly; and even where the power is coupled 
with a trust or duty, the Court will enforce the proper and 
timely exercise of the power, but will not interfere with the 
discretion of the trustees as to the particular time or manner 
of their bom fide exercise of it.”

Rut I have not found in the Knglish Rules one corresponding 
with our Rule 611, and, for that reason, I think it necessary 
that the effect of that Rule should be modified by special order 
and direction. See Rule 611.

For these reasons, I would amend the order appealed from 
by directing that, notwithstanding anything therein contained 
or contained in Rule 611, the Referee shall, in converting the 
estate pursuant to this order, have regard to the powers of sale 
conferred upon the trustees by the will, and their rights and 
discretion in reference thereto as to the time, manner, and 
terms of sale, and shall give effect thereto, and shall be guided 
«ml in these respects governed by the wishes of the trustees, un
less it be shewn and he is of opinion that the trustees are neg
lecting or refusing, honestly, in good faith, or in a reasonable 
and timely manner, to execute the powers of sale and exercise 
their rights and discretions in reference thereto.

Costs of all parties out of the estate.
Maclaren and Magee, JJ.A., agreed with Ferguson, J.A.
Hudgins, J.A.;—I agree in the judgment proposed by my 

brother Ferguson, though I do not go as far as he is able to 
do in approving of the eonduct of the trustees in refusing to 
give information to Mr. U. Osier as to the exact location and 
character of the Virginia property. The negotiations then 
pending were very dimly outlined. Nothing of value as to their 
present position has been vouchsafed to enable the Court to 
say that then or now they were or are of such a nature or ever 
arrived at such a stage that the giving of this information would 
imperil their successful conclusion. It is this consideration that 
leads me to think that the right of those interested to appeal 
to some authority would probably correct the impulse of the 
executors and trustees to resent inquiry.
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in the advancing of moneys to the applicant and others, the 
circumstances under which they were made appear to me to 
give some local colour to the sardonic observation of Lord -Iu- 
tice Selwyn that the only use of a trustee was to commit judo 
ious breaches of trust.

Meredith, C.J.O., agreed in the judgment of Ferguson, J.A . 
with the doubt suggested by JIoduins, J.A.

Order varied in the nianmr stated by Ferueson, J.A.

•BURNS v. ROYAL BANK OF CANADA.
BERN'S v. GRAHAM.

Ontario Supreme Court. Mulock, C.J. Ex. January 31, 1933.
Ontario Supreme Court, Mulock, CJ. Ex. May 33, 1933.

Ban Kite ere y (81V—38)—Preferences—When not fraudulent- Mum 
(iAUK—Pan MEXT TO HANK.

A mortgage by an insolvent company, given to secure a < i 
advance with which to reduce the company’s indebtedness t.i .i 
bank of which the mortgagee was guarantor, is presumptively a 
preference; but the intention to prefer, as would render the tran
saction a fraudulent preference under sec. 31 of the Bankrui '< v 
Act, is rebutted by evidence shewing that it was in fact given 
for the purpose of enabling the company to continue in business.

[See Annotations 63 D.L.R. 135, 66 D.L.R. 104, 69 D.L.R. l.J 
Costs ( g I—9 ) —Liability of trustee in bankruptcy.

Where a trustee in bankruptcy unsuccessfully attacks a fraud
ulent preference, and the action is not brought in accordance with 
the provisions of the Bankruptcy Act, he is personally liable for 
the costs.

These were two separate actions, brought by the same plain
tiff, R. Fasten Burns, the authorised trustee under the Bank
ruptcy Act of the Judge-Jones Milling Company Limited, 
against the Royal Bank of Canada and one Graham. In t’u- 
action against the bank, the plaint iff asked that a payment of 
$40.000 made by the company to the bank should be declared a 
fraudulent and preferential payment and should be set a<id". 
and in the action against Graham that a mortgage made b\ 11n- 
company to Graham, securing $40,000, be declared a fraudulent 
preference and should be set aside.

A. It. Cunningham, K.C., for plaintiff.
II. J. Scott, K.C., and IV. Carnew, K.C., for the defendant 

bank.

•[On the 2nd October, 1922, appeals from the judgment of Mm>< « 
C.J. Ex., in the two actions, were heard by the First Divisional Court 
of the Appellate Division, and were dismissed with costs, as reganl- 
the dismissal of the actions. The question of the costs of the actions 
was reserved for further consideration.]
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Malcolm Wright, for the defendant Graham.
Mr look, C.J. Ex. Much of the evidence being common to 

both eases, it was agreed by counsel that the whole evidence in 
each case should be taken on one examination of witnesses, and 
lie applicable, as far as possible, to the respective eases, and this 
course was pursued.

The impeached mortgage bears date November 30, 1920, 
and purports to be security to the defendant Graham for 
$40.000 lent to the company ; but, in the negotiations which led 
up to this mortgage-transaction, it had been agreed between the 
company and the defendant Graham that the $40,000, when 
paid by Graham to the company, should forthwith be paid over 
to the bank on account of an indebtedness of the company to 
the bank. This agreement was carried out, Graham paying to 
the company the $40,000 by his cheques, which were immediately 
deposited by the company to its credit in the bank. The last 
cheque dated December 7, 1920, was for $17,295, and was de
posited on December 9.

About the middle of December, Greenlees Limited, a creditor 
of the company for the sum of about $500, instituted an action 
against the company, whereupon the company called a meeting 
of its creditors for December 20. At this meeting, the 
financial position of the company was considered and an ad
journment was had for 4 weeks in order to afford the com
pany the opportunity of making financial arrangements for 
continuing in businêss ; but at the adjourned meeting held on 
January 17, 1921, it was learned that the company had been un
successful in making such arrangements, whereupon it was un
animously decided to put the company into bankruptcy. The 
result of this decision was that on January 22, 1921, the Court 
adjudged the company bankrupt.

For the determination of the two issues, namely, the val
idity of the payment of $40,000 and the validity of the mort
gage, it is expedient to consider the affairs of the company 
from its beginning, and the following is a review thereof as 
disclosed by the evidence.

The company was incorporated in January, 1922, with power 
To carry on a milling business, and shortly thereafter was or
ganised, the defendant Graham being chosen president and 
George 13. Jones general manager, and these two officers con
tinued to hold their respective positions until the company’s 
bankruptcy. At this date its paid-up capital was nominally 
$110,000, but it is difficult to ascertain from the evidence what 
proportion represented actual cash.

From the evidence of George 13. Jones it appears that at 
39—69 0.L.V
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it* inception the paid-up capital stock amounted to ♦50,000. of 
which done* held *25,000, paid for partly with cash and partly 
with machinery, and the defendant Graham, for himself mid 
other members of his family, held *25,000 stock, paid for with 
*20,000 cash and a building valued at *5,000, conveyed to t he 
company. Shortly thereafter Jones expressed to the company 
his opinion that the properties acquired by the company wi re 
worth from *75,000 to *80,000, and suggested that the capital 
stock of *50,000 be regarded as *70,000. This suggestion was 
acted upon, and thus the paid-up stock came to be treated in the 
company’s books as amounting to *70,000.

In September, 1920, Jones subscribed for *20,000 additional 
stock in the company at par, and paid therefor in cash, namely, 
*20.000, and the defendant Graham subscribed for *20,00(1 id- 
ditional stock, and paid therefor by conveying to the company 
certain real and personal property. No question, I think, ran 
arise as to whether the property thus conveyed by the de
fendant Graham to the company was not worth the full amount 
of *20,000, for Jones, who paid for his stock in cash, was quite 
satisfied with the price of the defendant’s property. Thus the 
apparently paid-up capital of the company became *110,0011.

On its organisation the company had arranged with the de
fendant bank for a line of credit to the extent of *150,00(1. to 
be secured by warehouse receipts under sec. 88 of the Bank Art, 
and by the joint and several guarantees of the defendant R. .1. 
Graham, George B. Jones, and Edgar Judge; and, by written 
guarantee bearing date January 14, 1920, the said Graham. 
Jones, and Judge became jointly and severally liable to the 
bank, to the extent of *150,000, in respect of any indebtedness 
of the company, and this guarantee was in full force when the 
company, on November 30, 1920, executed the impeached mort
gage in favour of the defendant Graham to secure the loan by 
him to the company of *40,000 to be paid by the company, in 
reduction of its indebtedness to the bank.

The company's bank-account was carried on at the bank's 
branch office at Belleville, the manager there being W. A. 
Parker. In November, 1920, the company owed the bank 
*113,000 for loans collaterally secured by warehouse recent»: 
and Mr. Parker, being of opinion that the company's assets 
were insufficient to cover the *113,000, discussed the company's 
affairs with the manager, George B. Jones, and the president. 
Graham, when it was decided by Parker and Graham (as Parker 
expressed it) “that an audit should be made by a chartered 
accountant to learn the true condition of the company.” Ac 
cordingly, Mr. Short was instructed to make an audit, which be
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did, and the following is a copy of the company’s assets and 
liabilities on October 31, 1920, as found and reported upon by 
Mr. Short:—

The Judge-Jones Milling Co. Limited 
Balance Sheet as at 31st October, 1920.

Assets.
Current Assets.

Cash-------------------------------------------------------51.94
Victory bonds ($3,000 1934 issue) ___ 2,760.00
Accounts and bills receivable______  49,132.51
Judge Grain Company______________ 331.18
Stock-in-trade________________________ 94,912.72

-------------- 147,238.35
Investments____________   200.00
Land, buildings, and equipment__________________ 86,198.18
Goodwill __________________________ _ 20,000.00
Trademarks ...____ _________ ___..._ 30.00
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253,666.53
Liabilities.
Royal Rank of Canada_____________ 161.484.87
Accounts and bills payable__________ 46,645.89
Reserve for loss on outstanding orders 32,325.07

Surplus.
Capital Stock______________________  110,000.00
Less loss for year ending 31st October,
1920 (as per profit and loss account) 96,789.30

$240,435.83

13,210.70

The following are the items as shewn by the auditor which
make the company’s indebtedness to the bank:—
Amount of indebtedness on loans for which the

bank held warehouse receipts_________________ 113,000.00
Trade bills in discount________________________ 34,801.58
Liability for draft drawn by the company on Gor

don Grant & Company, without permission,
against stock on consignment____________________13,126.52

Overdraft on current account__________________ 556.57

Making in all____________$161,484.87
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Although the auditor’s report was not in Parker’s hands 
until about the 1st December, Parker, prior to that date, hail 
learned from Short in a general way the result of the auditor's 
investigations; and, in consequence, on November 26, 1920. 
made a written demand on the sureties calling for a substantial 
reduction in the eompany’s indebtedness to the bank ; and, in 
conversation with the defendant and Jones, Parker verbally 
stated that he required “a payment of $40,000.”

At this time Parker was aware that the company’s plant wa> 
its only asset wherewith it could raise funds. The company, 
learning of the bank's demand for payment by the guarantor,, 
offered to give the bank a mortgage on its plant, but this tin- 
bank declined, and then it was arranged between Graham and 
the company that the company would give to Graham a mort 
gage on its plant for $40,000, which money was to be pail 
through the company to the bank in reduction of the company's 
indebtedness, and this arrangement was carried out. Parker 
was aware of this arrangement ; and, in order to enable Graham 
to raise the full amount of the $40,000, lent for the bank t«. 
Graham $17,295, which money Graham paid to the company, 
and the company paid to the bank on December 9, 1920.

The plaintiff’s contention is that Graham was a creditor of 
the company because of his guarantee (Bankruptcy Act 
sec. 31 (1), as amended by 10-11 Geo. V. ch. 34. sec. 8, subsec T 
and that the effect of the mortgage, if allowed to stand, would In
to give him a preference over the other creditors to the ex
tent of $40.000 paid in reduction of the company’s indebted 
ness and of his liability as such guarantor.

Subsection (1) of sec. 31 of the Bankruptcy Act, as amendel 
by 10-11 Geo. V. ch. 34, see. 8, declares that : “Every convey
ance or transfer of property . . . every payment made . . . by 
any insolvent person in favour of any creditor, . . . With the 
view’ of giving such creditor a preference over the other cred
itors, shall if the person making . . . the same is adjudged 
bankrupt . . . within three months after the date of making .. 
the same ... be deemed fraudulent and void as against th< 
trustee in the bankruptcy ...” Subsec. 2 of sec. 31, as amend
ed, declares that : ‘If any such conveyance, transfer, payment 
. . . has the effect of giving any creditor a preference over othr 
creditors or over any one or more of them it shall be presumed 
prima facie to have been made . . . with such view as aforesaid, 
whether or not it was made voluntarily or under pressure, am! 
evidence of pressure shall not be receivable or avail to support 
such transaction.”

The first question to determine is whether the company w«i<
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insolvent when the impeached mortgage and payment were 
made. l$y subsec. (t) of nee. 2 of the Bankruptcy Act, it is 
declared that “insolvent person” and “insolvent" include a 
person, whether or not he has done or suffered an act of bank
ruptcy, (i) who is for any reason unable to meet his obliga 
tions as they respectively become due, or (ii) who has ceased 
paying his current obligations in the ordinary course of bus
iness, (iii) the aggregate of whose property is not a fair valu
ation sufficient, or. if disposed of at a fairly conducted sale 
under legal process, would not be sufficient, to enable payment of 
all his obligations due and accruing due thereout.”

I find that, when the mortgage transaction was entered into 
ami the $40,00(1 was paid to the bank, the company was in fact 
unable to meet its obligations as they respectively became due. 
1 think the evidence shews that the company was in fact insol
vent on November 80, 11120.

At the trial leave was given to the plaintiff to amend his state
ment of claim'in the action against (Jraham by making allega
tions to the effect that the mortgage transaction, including the 
payment of the $40.000. was a fraudulent preference within the 
meaning of sec. 81 of the Bankruptcy Act ; and I assume that 
such amendment has been made. If this mortgage-transaction 
was merely a loan by Graham to the company on the security 
of the mortgage, the company living left free to make such use 
of the mortgage-money as it thought proper, and if Graham, 
the mortgagee, was in no way responsible for the payment over 
of the money to the bank. I fail to see how the mortgagee could 
he successfully attacked. To set it aside as a preference, it is 
necessary to shew that it was made with a view of giving a 
fraudulent preference to (Iraham or to the bank or to both of 
them.

The evidence is clear that the loan by (iraham was not made 
for the purposes of the company generally, but for one purpose 
only, namely, for payment through the company to the bank in 
reduction of the company’s indebtedness, for which indebted
ness Graham, as surety, was liable. It appears from the Com
pany's minutes that the Board was aware of the bank’s de
mand upon the sureties, and that the amount required of them 
was $4(1,000; that the company had no assets whereby it could 
raise that amount except the property mortgaged to Graham; 
ami that the Board authorised the making of the mortgage 
to (iraham for the single purpose of obtaining from him $40,000 
to Is* so paid to the bank. It further appears that Barker, 
tin- bank-manager, was aware of this plan for raising the money 
to be paid to the bank, and assisted in its being carried out by
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lending to Graham a portion of the mortgage-money. By 
December 9 the whole $40,000 lent by Graham to the company 
had been paid to the bank in reduction of the company 'a In
debtedness, whereby Graham's liability as surety became also 
reduced by $40,000. As surety to the bank, Graham, within 
the meaning of the Act, was a creditor of the company. The 
company was insolvent when it made the mortgage, and within 
3 months thereafter was adjudged bankrupt. Was this mort
gage made to him, or the payment by the company to the bank 
made, with a view of giving him, or the bank, a preference over 
the company’s other creditorsf Section 31 of the Bankruptcy 
Act, as amended by 10 & 11 Geo. V. ch. 34 sec. 8 (2), has settled 
the much debated question whether a payment, etc., which lias 
the effect of preferring one creditor is per se invalid, or whether 
in order to secure its invalidation it is necessary to shew that it 
was made with the view of preferring, i.e., that, although the 
effect is prima facie evidence of an intention to prefer, such in
tention is rebuttable.

The mortgage-transaction, and in this expression I include the 
payment of the money by the company to the bank, reduced I It- 
company’s indebtedness to the bank and the liability of the de
fendant Graham, the effect of which was, to give the bank and 
the defendant Graham a preference over the company’s other 
creditors, and thus cast upon them the onus of rebutting th- 
prima facie presumption of an intention to prefer. The issue 
thus raised is one of fact, and I will now deal with the evidence 
relied upon in support of and against the transaction.

| The learned Chief Justice abstracted the testimony of George 
B. Jones, a director and general manager of the company ; of 
Jamieson Bowen, vice-president of the company and holder of a 
considerable amount of stock therein ; of the defendant R. J. 
Graham ; of George K. Graham, another director ; of Mr. Short, 
the auditor ; of Mr. Parker, the bank-manager ; and continued:,

Edgar Judge, one of the company's directors had died before 
the trial, but all the surviving directors, namely George B. 
Jones, Jamieson Bowen, R. J. Graham, George K. Graham, gave 
evidence at the trial.

The effect of the mortgage-transaction having been, I think, 
to raise a prima facie presumption that it was made with a view 
to preferring Graham or the bank over the company's other 
creditors, the question is, whether that presumption has been 
rebutted. I see no reason for disbelieving the evidence of any 
of the directors, George B. Jones, Jaimeson Bowen, R. J. Gra
ham, and George K. Graham ; on the contrary, I am of the op-
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inion that they each gave truthful and reliable evidence. Their 
confidence in the company’s possibilities was not without rea
sonable foundation. Mr. Jones, the manager, an experienced 
miller, reliable and intelligent, had embarked his whole fortune 
in the enterprise ; he had built up for the company a profitable 
local trade ; the flour was of a brand that commanded a good 
price, which largely took care of any loss because of the fall 
in the price of wheat ; and he honestly believed that the com
pany would be able to extricate itself from possible loss in the 
cost of wheat, both delivered and to be delivered. Further he 
lmd been led to expect a rise in the price of wheat, hence his 
optimism which he impressed upon his co-directors, men having 
no practical experience in the milling or grain business. As 
he gave his evidence, I formed the opinion that he was an up
right, intelligent man, and I can readly understand his co 
directors, more or less intimately associated with him in the 
conduct of the company’s business, honestly accepting his views 
as to the company’s possible promising future and being guid
ed by him in their direction of the company’s affairs.

The evidence rebuts the prima facie presumption that the 
company, intended to prefer either Graham or the bank to its 
other creditors. The test is, was the operative and effectual ob
ject of the company to give both or either of the defendants 
a preference? The language of the statute is clear. In order 
to the invalidation of the impeached transaction it must appear 
to the Court that it was entered into with a “view of giving 
such creditor a preference over the other creditors.” The in
tention of the company alone is to be considered. In seeking 
to ascertain what was such intention, it is proper to inquire 
into the attendant circumstances, but only for the purpose of 
enabling the Court to determine the crucial question, “What 
was the company’s view?” A preference and a fraudulent pre 
ference are vitally different. The statute prohibits a fraudulent 
preference only, not what may in fact be a preference, but 
which lacks the element of intention on the part of the deb
tor to give to the preferred creditor a preference over the other 
creditors. The Bankruptcy Act does not apply to a preference 
of the latter nature. In other words, to constitute a fraudulent 
preference there must be present two circumstances, a prefer
ence in fact and an intention on the part of the debtor to pre 
fer: Ex p. Blackburn (1871), L.R. 12 Eq. 358, 365; Ex. p. 
Griffiths (1883), 23 Ch. D. 69; Ex p. Hill (1883), 23 Ch. I). 
695; Long v. Hancock (1885), 12 Can. 8.C.R. 532; Ex. p. Tag- 
lor (1886), 18 Q.B.D. 295; New Prance and Oerrard frustre
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v. Hunting, 116971 2 (j.B. 19; Sharp v. Jackson, |1899J A.t . 
419.

The financial history of the company from its inception un* il 
its bankruptcy, as unfolded before me in the early part of the 
trial, caused me to regard the mortgage-transaction with grave 
suspicion, but the evidence in support of it imparted to it a 
different complexion. Nevertheless, the circumstances that the 
company, being in fact, at the time, insolvent, had made the 
mortgage to its president, a creditor, and had, within less 
than 2 months become bankrupt, demanded the closest scru
tiny of the evidence. After having given to it the most eare
fill consideration. I have reached the conclusion that the 
mortgage-transaction was free from any taint of fraud; that 
the company entered into it for the sole object and in the 
bonà fi<l< expectation and belief of 1 wing thereby enabled to 
carry on its business successfully, ami not with the view of 
preferring either the defendant (Iraham or the defendant bank 
to the company's other creditors.

For these reasons both actions fail and should be dismissed 
with costs.

Some time after the delivery of judgment as above, a credi
tor of the .1 udge-Jones Milling Company, Limited, made a 
motion before Mri/N'K, C..I. Ex, for the purposes set out Im- 
low.

J. J. Maclennan, for the applicant.
./, IV. Pickup, for the defendant (Iraham.
Mclock, V..I. Ex.This is a motion on behalf of a creditor 

of the bankrupt company for an order amending the style of 
cause by entitling the same as required by Rule 7* of the Bank 
ruptcy Rules; and also for a re-consideration of the disposition 
which I made of the costs of the actions.

Both of the actions grew out of the same transaction, and 
were tried together liefore me at the Belleville sittings, and 
were dismissed with costs. The formal judgment has been en
tered in the action of Rums v. Royal Rank of Canada, and 
therefore I have no power to change it. Formal judgment 
has not lieen entered in the case of Hurnx v. (iraham, and I 
am therefore still seised of that ease and have power to deal 
with the motion on its merits.

The facts which 1 consider material to the determination 
of that motion are as follows. The plaintiff, as authorised

*7. Every proceeding in Court under the Act shall be . . . intituled 
in the name of the Court in which it is taken "In Bankruptcy." and 
then in the matter to which it relates. . .
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trustee in bankruptcy of the .Judge-Jones Milling Vo., sought 
to have certain alleged fraudulent preferences set aside. 
The actions were each begun by writ of summons, followed 
by statements of elaim and defence and joinders of issue, 
and what were tried were the issues raised by these pleadings. 
The plaintiff's counsel closed each ease without shewing or 
suggesting any authority to the plaintiff from the inspectors 
in bankruptcy to institute these actions. In the course of the 
defence, the plaintiff on cross-examination was asked by what 
authority he brought the actions, and he said by the written 
authority of the inspectors, whereupon his counsel undertook 
to prove such authority, but did not do so; and. when con
sidering the question of costs, it not appearing that the 
actions were brought by virtue of any provisions of the Bank
ruptcy Act, I did not assign reasons, as contemplated by Rule 
54 (3)t of that Act. for my disposition of the costs, hut dealt 
with them as in ordinary actions.

The moving creditor now invokes the provisions of Rule 
54 (3). and states that Indore the trial an order hail been 
made in Chambers directing what issue was to be tried, and 
that therefore the actions should be considered as brought in 
accordance with the provisions of the Act. This was the first 
intimation I had of such an order, but its existence does not 
cause me to change my disposition of the costs. The cir
cumstances connected with the giving of the impeached pre
ferences were suspicious; the plaintiff, however, apparently 
took no steps to ascertain whether such suspicion whs well- 
founded, hut launched these actions, charging fraud against the 
defendants. The charges were baseless, and the defendants 
were entitled to unqualified vindication of their conduct, a 
material element of which, in my opinion, is payment of their 
costs by the party responsible for the charges.

On the motion it was urged that the costs should have been 
made payable out of the estate; but from the evidence I doubt 
if there are assets wherewith to pay the defendant's costs. 
Even if there are. they should not he wasted in unwise and 
profitless litigation, as too often happened under the repealed 
Insolvent Act. If the estate were not good for the costs, ami 
the plaintiff were not required to pay them, the defendants
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+f>4. (31 Where an action is brought by or against an authorised 
trustee as representing the estate of their debts, or where an auth
orised trustee is made a party to a cause or matter, on his affiliation 
or on the ; pplication of any other party thereto, he shall not be 
IKM-sonally liable for costs unless the Judge before whom the action, 
cause or matter is tried for some official reason otherwise directs.
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would be penalised in defending their rights and their honour. 
I therefore see no reason for changing my direction as t.» 
costs.

With reference to the other branch of the motion, namely, 
to change the style of cause, the proceedings were not begun 
under the Bankruptcy Act, and the style of cause should not 
be changed.

[On the 2nd October, 1922, appeals from the judgment of Mvi.o< k. 
C. J. Ex., In the two actions, were heard by the First Division..! 
Court of the Appellate Division, and were dismissed with costs, us 
regards the dismissal of the actions. The question of the costs of 
the actions was reserved for further consideration.]

REX v. L.
Ontario Supreme Court, Riddell, J. February 1, 1922. 

Summary convictions (fill—30)—Obstructing peace officer A. 
quittai,—Reserved case.

The provisions of Part XV of the Criminal Code, as to summary 
convictions, applies to a charge, under sec. 169, for obstructing a 
peace officer, and the Crown may proceed by reserved case under 
sec. 169 from a summary acquittal of the accused by the magis
trate.

Obstructing justice (81—1)—Hindering officer searching for liqi oh 
—Counselling.

Advice not to give names to officers in search for liquor for al
leged violations of the Temperance Act, or directing threatening 
or offensive words against them when performing the search, is an 
obstruction of the officers in execution of their duty, punishable 
as an offence under sec. 169 of the Criminal Code, and also amounts 
to "counselling to commit the offence" within the meaning of 
sec. 69(d).

Care reserved and stated by one of the Police Magistrates 
for the City of Toronto, before whom the defendant was tried 
on n charge of obstructing constables in the execution of their 
duty, contrary to the Criminal Code, sec. 169. The Magistrate 
acquitted the defendant without calling on the defence; and. 
in the application of the Crown, reserved a case under sec. 76? 
of the Criminal Code.

Edward Bayly, K.C., for the Crown.
R. II. Oreer, K.C., for the defendant.
Riddell, J.:—This case has been ably and exhaustively ar

gued upon both sides and presents several questions of great 
interest from a legal point of view. Both parties desire me to 
dispose of it: it is stated that there is no intention to proceed 
further against the defendant, and that what is desired is a 
decision on pure law—“dry law”—though this is a whiskey case. 
It is desired to have a declaration of the law for the guidance 
of magistrates in the future.
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The defendant was tried before Mr. J. E. Jones, Police Mo- Ont. 
gistrate at Toronto, on a charge of obstructing constables “in 
Ihe execution of their duty, contrary to the Criminal Code, eec. ' ‘
169“—the Police Magistrate acquitted without calling on the Hex
defence; but, on the application of the Crown, reserved a case ”•
for the Supreme Court under sec. 761 of the Criminal Code.

It i» necessary first to dispose of the objection that the Court i.
has no jurisdiction in the premises.

The argument is that the offence charged comes under sec.
773 (e) of the Code ; that this section is in Part XVI. ; that, ex
cept as to particular offences specially referred to in secs. 797,
798, the provisions of Part XV. are not applicable to the of
fences in Part XVI.; that sec. 773 (c) does not deal with any 
of such particular offences; and that, consequently, the pro
visions of Part XV. (sec. 761 et teq.) as to a case stated do not 
apply.

The distinction between the “Summary Convictions" of Part 
XV. and the “Summary Trial" of Part XVI. is well-known; 
and, if the present were a trial under any section of Part XVI., 
the objection would he fatal.

Hut the Code by sec. 169 provides that “Every one who . . , 
wilfully obstructs any peace officer in the execution of his duty 
... is guilty of an offence punishable on indictment or on 
summary conviction" and is liable, “on summary conviction 
before two Justices, to 6 months’imprisonment. . . .”

The information was laid anil the trial was had under this 
sec. 169. There has been a difference of opinion as to wheth
er one charged under this section could be summarily tried with
out his consent.

In Keg. v. Crotten (1889). 3 Can. Cr. Cas. 152, it was held 
by the Manitoba Court that he could not be tried without his 
consent, on the ground that sec. 783 (e) of the Criminal Code 
of 1892 (the present 773 (e) ) was the controlling section, and 
that section did not authorise such a procedure. This decision 
came up for review in British Columbia in Rex v. Helton 
(1901), 4 Can. Cr. Cas. 461, 8 B.C.R. 110. Drake, J. in a care
ful judgment discusses the Manitoba case, and gives what to 
my mind are sufficient reasons why it should not be followed.
The vase in our Appellate Division, Rex v. West (1915), 25 Can.
Cr. Cas. 145, 35 O.L.R. 95, is conclusive so far as any Ontario 
Court is concerned—that case decided that the Crown may elect 
to proceed under sec. 169 rather than sec. 773 (e) ; and, if that 
course is pursued, Part XV. applies.

I must, therefore, overrule the preliminary objection.
Then as to the merits. The evidence before the Court is that
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Ont. for the prosecution —from this, the facts seem to Ik* as follow 
On December 2, 1921, 4. R. Smythe and F. B. Creasy, pro 

—LI vincial constables, with U. Fielding, a special officer under the 
Kkx Ontario Temperance Act. went to the Mansion House at Hutton.
£ a standard hotel, at which meals and refreshments are nerved.

---- Fielding told Graham, the proprietor of the hotel, that he wi-.li
iiiiidfu.J. wi t() search the hotel for liquor kept contrary to the Ontar 

Temperance Act ; Graham consented ; the three officers went to 
room 11 on the second floor of the hotel, and found there " 
men sitting and standing around the room, and two bottles of 
liquor underneath a small table in the room—there were no 
glasses. Fielding seized the Imttles. one of wine, the other of 
whiskey, and passed them one to each constable. He continu'd 
searching the room —the defendant tried to enter the room, and 
finally succeeded.

So far the facts are preliminary, and not of great impur 
tance.

When the defendant entered the room, he asked what was 
going on in the room, and he was answered. “There are pro 
vincial police in the room. The constable Creasy said to ln> 
mate. Smythe. “Take the names of the men in the room, and 
the defendant then said : “Don’t give your names to tln-sc 
skunks—give them Smith. 4ones, or any old thing. " Smythe 
asked a man in the room for his name, and was refused the 
two officers “asked every one in the room their name, and 
they refused, they did not say why. One man who seems i 
have been known to Fielding gave his name as Smith. Ins 
name lieing T. A. The constables, on the defendant asking 
their authority for entering the room, shewed their provincial 
police badges and the defendant said. “Any fool could have 
a badge like that." He asked if they had a warrant, and whs 
informed that no warrant was necessary, that they were from 
provincial police headquarters. “General Elliott s men" the 
defendant then said that he did not think General Elliott sent 
them there; that they should have lieen thrown out of the win 
ilow when they entered the room, and if he had been there In- 
would have done it.

So far the story is from Fielding—Smythe says that when 
the defendant said. “Don’t give these skunks your name, 
give them Smith. 4ones, or any old thing"—“there was i 
chorus came from the crowd when Mr. L. (the defendant 
said that, said they would refuse to give their names. I «-■: 
stable Creasy spoke up and said, * Well, you all refuse to give 
your names’’ and the chorus came hack from the crowd. * Yes’ 
— all refused to give their names, they were going to abide hy
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what Mr. L. Raid.” The evidence of Creasy does not add any
thing of value.

On the close of the ease for the Crown, the Police Magistrate 
did not call on the defence; he said that the Act did not make 
it an offence ‘‘for somebody to advise somebody else not to give 
his name.” lie dismissed the charge upon this ground.

In the case stated under see. 761, the Magistrate intimates 
that the dismissal was bceaiis • he “was of opinion that anything 
the defendant may have said did not in fact influence any of 
the persons present to do any act that obstructed the constables 
in the execution of their duty.”

Of course that is not the charge which was tried—the de
fendant was charged with himself obstructing, not with influen
cing others to do an act which did obstruct the constables. I 
must, however, consider the statement in the case as giving 
the magistrate’s reason for the dismissal.

In my view, the magistrate is wrong.
The officers were acting under the provisions of the Ontario 

Temperance Act (1916). 6 (leo. V. ch. 50. and amendments. 
Section 66 authorises their entry into this “place of public 
entertainment,” and also their search ; while sec. 68 (2) pro
vides that they “may demand the name ... of any person 
found therein,” when they seize liquor in any unlicensed pre
mises.

It is argued that see. 68 (2) gives this authority only when 
the officer is acting “in pursuance of the next two preceding 
sections or either of them.” and that the Legislature by the 
Act (1920) 10 & 11 (leo. V. eh. 78, sec. 10, has introduced a 
section 67a, and thereby removed sec. 66 from the category, 
“the next two preceding sections.” But the Legislature did 
not direct that the new section 67a should be interpolated ; the 
direction was that the Act should be amended by adding it. The 
fact that in one edition of the Department compilation the 
amendment is printed between sec. 67 and 68 is of no more im
portance than that in another edition (now lief ore me) it is 
printed as a mere subsection (a) without number. The legis
lation is the legislation of the Legislature, not that of a de
partmental officer, of a department, or of the Government it
self—no act of an officer can affect the rights and duties of the 
subject. Sec Hirshnuin v. Hull (1916), 32 D.L.R. 680, 28 (’an. 
Cr. Css. 319, 38 O.L.R. 40.

To interpret a statute, words arc taken in the sense which 
they bore at the time when the statute was passed, and they 
are not affected by matter subsequent : Craies’ Hardcastle on 
Statutes, 2nd ed. (1911 ). pp. 87 et neq., and cases quoted.
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The statute provides that the officers “may demand tli" 
name’’—while it is true that the word “may’’ is ex facie pci 
missive, it is also true that, in such a connection, it indicate 
an obligatory duty imposed upon these officers of the law. Al! 
the English cases from Juliue v. Ilitkop of Oxford (1880), 
App. Cas. 214, down to 1903, are collected in Stroud’s .In 
dicial Dictionary, tub voce “May"—and 1 do no more than 
refer to that valuable book.

It was within the realm of legal duty for the officers to dr 
maud the names; it, thereu|>on, liecame the legal duty of those 
asked to furnish the names. If they refuse to do so, they incur 
a penalty under sec. 68; that a penalty imports a prohibit ini' 
is a principle almost as old as the common law itself. It was. 
perhaps, first articulately expressed by Holt, C.J., in Baril ell 
v. 1’inor (1693), t'arth. 252—“a penalty implies a prohili 
lion, though there are no prohibitory words in the statute." S. 
Cope v. Rowland» (1836), 2 M. & W. 149, at pp. 157 el srq., per 
l'arkc, H. It may be noted that our Code does not forbid min
der—all that it does is to provide (sec. 263) that “every one 
who commits murder is guilty of an indictable offence and shiill 
on conviction thereof be sentenced to death."

It being the duty of the officers to demand and of the men 
in room 11 to supply, when demanded, the names, the sol, 
question is, whether advice by the defendant to refuse to give 
the names—or, what amounts to the same thing, to give fal-,- 
names—is an obstruction of the officers in the execution of their 
duty.

It is, of course, elementary that it is the moral duty of every 
citizen to do his part in having the law obeyed—no one has any 
moral right to oppose the operation of any law. however much 
he may disapprove of it—there is a constitutional methhd of n 
pealing obnoxious laws; but, so long as a law is on the statulr 
hook, it must be obeyed by every law-abiding man.

This consideration does not at all conclude the ease—there 
are many moral duties of which the law takes no cognisance 
and many acta there are to be deplored, perhaps reprobated, 
whieh cannot be punished.

To come to the facts of this particular case—it is stated tin 
the defendant is a lawyer—Fielding on cross-examination say • 
that he knew he was a lawyer, but he does not give the grounds 
of what could only be a belief, not knowledge; and both tli 
magistrate, Frown counsel and the defendant’s counsel speak nf 
him as such—the magistrate saying: “Mr. L. may, unintrn 
tionally perhaps, have encouraged his clients by bad advice in 
commit an offence themselves, but he, himself, 1 take it, lia -
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not . . . committed an offence.” There in no legal evidence 
hero thit he in a lawyer; but, if we assume that such in the fact, 
lie is not advantaged—nor would he prolit if the persons to 
whom he gave the advice were hi* clients, as to which there is no 
semblance of evidence. A lawyer ha.i no more right to advise 
his clients to break the law than a layman so to advise another 
layman. Moreover, if from the manner in which the evidence 
of Fielding was brought out, it should be taken as a fact as 
against the defendant that he is a lawyer, it seems to me that 
it would tell against him, as advice on a legal matter from a 
lawyer would naturally be expected to have more effect than 
advice from a layman.

Whether the defendant, by giving advice to those whose legal 
duty it is to give their names, is or can be guilty under sec. 
169, depends upon the meaning of the words “wilfully ob
structs’’ in that section. That the acts of the defendant were 
wilful cannot be doubted, and we have only to interpret the 
word “obstruct.”

Too much stress should not be laid on the eases of obstruc
ting engines, carriages, &c„ on a railway, as these are not wholly 
cognate matters—such are Reg. v. Hadfield (1870). L.R. 1 C.C. 
R. 253; Reg. v. Hardy (1871), L.R. 1 C.C.R. 278-these cases 
shew, however, that even in railway eases the obstruction need 
not be a physical obstruction. “The gist of the offence to my 
mind lies in the intention with which the thing is done;” per 
Darling, J., in Bell» v. Steven*, [1910] 1 K.B., at p. 8.

While “obstruct" does imply opposition, it may lie without 
active force, and the word “does not imply that the opposi
tion was in the end effective:" I'nited Statei v. William» (V.S.), 
28 Fed. Vas. 631, 633, quoted in “Words and Phrases," vol. 
6, p. 4890. The criterion apparently adopted in this case by 
the magistrate, that there is no obstruction if what is complain
ed of docs not, in fact, prevent the officers from doing their duty, 
is not the true one.

That the obstruction nml not lie physical is shewn by the 
case of Betti v. Steveni, [1910] 1 K.H. 1—the opinion of Rid- 
ley, J., in Bailable v. Little, [1907] 1 K.B. 59, at p. 62, is not 
law. As our Court of Queen's Bench said in Reg. v. Plummer 
(1870), 30 U.C.R. 41, at p. 42, “A person may be obstructed 
in the performance of his duty and I think that threats may 
constitute an obatruction."

Obstruction then being not necessarily physical or effective, 
I think anything is obstructing an officer in the execution of 
his duty, the natural effect of which would or might be to pre
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vent him from obtaining evidence concerning an offence, real 
or supposed, «gainst the law, which it is his duty to investi 
gate, or concerning which it is his duty to seek or obtain evi 
dence (of course, this is not a definition, as it is far from he- 
ing exhaustive). The fact that the officer might have proce.il 
cd against the recalcitrants here under the provisions of se<-. 
68 (3) of the Ontario Temperance Act is of no consequent ; 
Belt* v. Steven», (1910] 1 K.B. at p. 7.

In my opinion, the natural effect of the defendant’s word'., 
especially if he is a lawyer, and more especially if, as has been 
stated, he is a mendier of the Legislature, and a man of great 
influence in that community, would be to prevent the names h. 
ing given to the officers, and thereby to obstruct the oftie« r> 
in the execution of their duty.

The violence of the language is an element to lie consider. <| 
by the magistrate, though 1 cannot understand why an officer 
performing a statutory duty should be spoken of and to with 
an offensive epithet —no doubt the excitement of the time will 
account for, if it does not excuse, the language used—but surely 
there can be no more reason for insulting an officer perform 
ing this duty than any other.

There is another consideration which seems to have been 
wholly overlooked.

Section 69 (d) of the (’ode expressly provides that “even- 
one is a party to and guilty of an offence who . . . counsel' 
. . . any person to commit the offence.”

This is a technical but not a substantial variation of tIn* 
common law in some cases. At the common law, one who is not 
present at the commission of a felony but who procures, coun
sels, commands, or abets another to commit the felony, is an ac
cessory before the fact: 1 Hale P.C. 615; Russell on Crimes 
and Misdemeanours, 7th ed., vol. 1 p. 116. If he is present 
counselling, etc., but does not personally do the felonious act. 
he is a principal in the second degree. In misdemeanours, 
there is no distinction between the principals and accessori. 
Reg. v. Burton (1875), 111 Cox C.C. 7; Der Cro* v. Lamboun . 
(19071 1 K.B. 40; Rex v. l)e Marng, (1907] 1 K.B. 388.

Our (’ode makes no distinction between accessories before the 
fact and principals; and secs. 69 and 70 are clear.

Mere passive presence when an offence is committed is not 
necessarily a participation in it, but “wilfully encouragin' 
it is; Reg. v. Coney (1882), 8 QJUk 534; 51 L.J. (M.C.) 16 
see per Hawkins, J., at p. 78; Howetti v. Wynne (1863). 32 
L.J. (M.C.) 241, 15 C.B. (N.8.) 3; Barrett v. Burden (1893), 
63 L.J. (M.C.) 33.
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That the det'emlant here counselled and “wilfully encourag- Ont. 
ed” the offence of refusing to give names is clear, so far as the 
evidence has gone—he, therefore, would be guilty of the offence 
itself on this evidence.

It can scarcely be argued that the refusal of those present to 
give their names was not obstructing the officers in the execu
tion of their duty—and on this evidence the defendant was 
guilty of that offence.

The statement of the accused as to throwing the officers out 
of the window might justify a finding of obstruction, on the 
principle of the remarks of Wilson, J., in Reg. v. Plummer, 
already quoted—but the magistrate might prefer to look upon 
the language as Hole, Co. C.J., did on that employed by the de
fendant in Rex v. Cook (llMMi), 11 Can. Cr. Cas. 32, at p. 33; 
the Judge considered the defendant an “individual who evi
dently regards the police with disfavour and makes no secret 
of his opinions on the subject.” In other respects, the defendant 
can get little comfort from that ease, as the learned Judge ex
pressly excepts from protection those who “are inciting others 
to break the law” (p. 33).

Whether the defendant could set up ignorance of the status 
of the officers, on the principle of such cases as Rex v. Smith 
• 1921), 67 D.L.tt. 273, 38 Can. Cr. Cas. 21, I do not decide.
Probably such a defence would not be set up; at all events, there 
is no decision yet on the fact, and the matter should remain 
open. If and when the matter comes to be considered, such 
eases as Reg. v. Forbes (1863), 10 Cox C.C. 362, will receive 
attention.

The case has not been fully tried: under sec. 763 of the (’ode,
I remit the matter to the magistrate with the opinion of the 
Court as above set out, and a directum to try the case and ad
judicate thereon in accordance with the above opinion.

If 1 have power over the costs. 1 direct that the defendant 
nay the costs of the case stated.

Case remanded.

KKX v. KAPLAN'HKY, HACHI K. ANII NKNILOPF.
Ontario Supreme Court, Riddell, J. February 7, J92i.

Tkiai. (|IH—39)—Ji doe's comment— Failure or accused to testify.
The pointing out by the trial Judge, in his charge to the Jury, 

that the evidence for the prosecution has been wholly uncontrad
icted, the accused not having testified, does not amount to com
ment upon the failure of the accused to give evidence In his own 
liehalf, prohibited by the Evidence Act.

Evihknce (IV—606)—View by jury—Vehicle—Robbery. 
tn—69 D.L.R.
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A jury, hearing evidence in a trial for robbery, may be allowed 
view of a vehicle which figured in the robbery.

Eviukkck ( § XIT—886 ) —Statements ah to bobueby.
The statements of a witness, who was on the scene of a rob

bery. as to the identity of and his conversations with the parti
cipants, are admissible in evidence on the trial of the latter utHin 
such charge.

Jt’HY ( 11A—40>—1Thai, by Jtnor. oa jvby—Criminal case.
The right to be tried by a County Court Judge is given only 

where there has been an actual election by the prisoner an I 
where the offence charged is punishable by imprisonment for more 
than 6 years, the Crown has the right to require the person < lur* 
ed to be tried by a Jury.

Motion for a reserved ease. Refused.
./. O. O'Donoykue, K.C., for the prisoner Seniloff.
Riddell, J.:—At the current Toronto Criminal Amigos tin- 

three prisoners were convicted before me, under see. 44(i (<•) 
of the Criminal Code, for robbery while armed. I sentenced 
Saehnak and Kaplansky to imprisonment for life, as I consid
ered—and consider—them too dangerous to be at large. Tin- 
jury recommended Seniloff to mercy, Iwlieving that he had Inert 
led into crime by the other two; and 1 postponed sentence 
him until I could make inquiry. The two have made confes
sions of their own guilt in the form of statutory declaration*; 
but they declare that the only part played by Seniloff \\<e 
lending them $900 (with which they bought the car in which 
the robbers escaped) on the promise of “payment of $100 for 
the use of it for a week or two,” and that they “told him ii 
was none of his business what they wanted it for.” Seniloff 
received $1,000 of the money obtained in the robbery ; and 
gave a false account of how he obtained it, to the police. io his 
counsel, and on oath at the trial.

I have been able to give effect to the recommendation to mercy 
made by the jury, by reason of the fact that I do not think 
him at all likely to repeat the offence. 1 sentenced him to in 
years’ imprisonment.

He now asks me to reserve a ease under see. 1014 of the < wi
the following grounds being set out in the motion-paper

1. Did your Lordship comment upon the failure of Kap 
I Husky to give evidence /

2. Was your Lordship right in directing the jury that they 
must not use information acquired by them from a view of tin 
cart

.1. Was your Lordship’s charge to the jury a fair one
4. Was the evidence of statements by the late Mr. I tune 

admissible under the circumstances ?
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5. Had the Crown the right, by a precipitate presentation of 
ihe charge to the grand jury at the Assizes, to deprive the ac
cused of their right to elect to take a trial by a County Court 
.lodge without a jury, under Part XVIII. of the Criminal 
Code! Kaiplanhky

Ont.

]. In speaking of Joseph Burns (now deceased) charging Sachvx 
Kaplanskv to his face with having lieen the driver of the ear gK^””IKl
in which the robbers escaped, I said, “And he did not deny ___
it.” This was following my remarks as to the effect of omis- w<mhi..i. 
sion to deny a charge of crime (to lie spoken of later) ; and no 
one could have imagined that it referred to anything else.

I proceeded in the charge thus: “There are Warren. Monk- 
house, Brounseombe, Connell, and Burns” (these witnesses had 
identified Kaplanskv). “Have you any evidence the oth.?r 
way ! If so where do you get it?” Such statements I have 
heard a score of times, both before and after the statutory pro
vision permitting an accused to testify in his own behalf. I 
certainly did not “suggest or intend to suggest to the jury that 
the prisoner might have given evidence in his own behalf, or 
that an inference unfavourable to him might be drawn from 
the fact that he had not done so.” See per Osler. J.A. in Her 
x. Itunlrll (MSI), 11 OJaJL 440. at p. 44*. 10 Can. Or. ( ns.
365, at p. 374. In Her v. Aho (1904), 8 Can. Cr. Cas. 453, 11 
B.C.R. 114, directing the jury that the accused had not account
ed for a particular circumstance was held not to be a comment.
In Her v. Guerin (1909), 14 Can. Cr. Cas. 424, 18 O.L.R. 425,
I had told the jury that certain evidence was wholly uncon- 
: i ndicted ; Mr. Curry moved for a reserved case on the ground 
that this was an indirect comment on the fact that the prisoner 
had not given evidence ; 1 refused to reserve a case; and the 
matter was not taken further.

It seems to me that it must always he open to the Judge to 
point out that certain evidence is wholly uneontradieted ; and 
to rule that such a remark as was here made was in contraven
tion of the Evidence Act would have the effect of preventing 
this being done. To hold that this is prohibited by the Act 
would be to hold that the Act has not only authorised the ac
cused to testify on his own behalf, hut also has increased his 
protection if he chooses not to testify; it could not 1m* pretended 
ihat such a statement would In* objectionable at, the common 
law. It appears to have been held that mention without unfa
vourable comment does not violate the (’ode: Her v. MacLean 
(1906), 11 Can. Cr. Cas. 283.

2. This is probably the real ground of the application. It 
vus sought by the Crown to establish that a car—now admitted
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to have been bought with Seniloff’s money—was the ear 
which the robbers escaped. Some evidence was given on bo’li 
sides as to certain marks upon the car bought with Senilofi' 
money, and at the time of the trial in a yard near to the coui

K’A I'l.A nhkt room-
Sachuk After the evidence was all in, and counsel were to addr« 
Sesilovt jury» ^r* ^’Donoghue said, “1 suppose the jury will look

1__ * at the car?” Under sec. 958 of the Code, I gave directions that
Huideu.j. the jury, during the adjournment for luncheon, should see lin

ear, in the presence of counsel for both sides, who might pout 
to anything, but not explain or argue about anything; and I 
warned the jury not to make up their minds upon the result 
of their examination “until both counsels have spoken to you 
and you have heard my remarks.”

In my charge, I directed the jury to apply their “minds soli 
ly and entirely to finding a verdict according to the evidence 
which you have heard adduced here in the box. When I per
mitted you to go and see the car it was not in order that you 
might make evidence for yourselves, it is only so that you 
might have a picture of the ear on your minds and be able lut 
1er to apply to it the evidence you have heard here in the 
liox. If one of you found out some facts about that car when 
looking at it which was not given in evidence in the box. i: 
was your duty to go into the witness-box and give evidence 
about it so that your fellow-jurors would have knowledge of it 
as well as you. You have no right to use knowledge acquir'd 
from any other place than the witness-box when determinin'.; 
your verdict. I possibly might have warned you before you 
saw the car what your duty was in that respect. I did nut 
think it necessary. The object in your seeing the ear was tin* 
you would lie able to apply to it the evidence given in the wit 
ness-box. You must determine the facts of this case upon the 
evidence you heard in the witness-box, such part of it as you 
believed.”

Certain objections were taken to the charge, all of which were 
acceded to with the exception of that as to the effect of the 
view. Counsel for the defence argued that “the jury is entiitcl 
to have every exhibit in the ease and arc entitled to reach such 
conclusions as can be taken from a view of the exhibits.' I 
said: “The car was not an exhibit. I was asked to allow tlv 
jury to see the ear. It was never put in as an exhibit.”

I stated my intention to ask the jury what would be tin- 
result if they used such knowledge and what if they did not. 
but I refrained from doing so, lest anything on my part miirlit 
even throw doubt on law thoroughly established.
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There is no foundation for the claim of the prisoner in his
tory, principle, or authority.

Whatever may have been the rule at common law, as to which 
there seems to be some doubt, the modern practice of view began 
with the statute of (1705) 4 Anne, eh. 16, which by see. 8 pro
vided for a view by the jury of “the messuages, lands, or place 
in question, in order to their better understanding the evidence 
that will be given upon the trial of such issues.” A quarter 
of a century afterwards, the statute (1700) 3 Geo. 11. eh. 25. 
sec. 14, followed, and then that of (1825) 6 (leo. IV, ch. 50. 
which by sec. 23 made a similar provision with the same object, 
"in order to their better understanding the evidence that may 
he given upon the trial” in any civil or criminal case.

The practice in England being quite clear, the legislature of 
I ppcr Canada, as adjective to the Court of King’s Bench jus* 
being established, in our first Jurors Act provided for a case 
"where a view shall be allowed,” (1794) .34 (leo. 111. ch. 1. sec. 
14 (U.C.), but gave no direction as to the kind of case in 
which a “view shall be allowed.” that being covered by (17112; 
.32 (leo. Ill, ch. 1 ftec. .3. ami (1794) 34 (leo. III. ch. 2. sec. 14 
(U.C.), which last section introduced “each and every of the 
tatutes for the amendment of the law excepting those of mere 

local expediency enacted respecting the law of England.” The 
section providing for a view unaltered in the revision of 1802 
(p. 34). 8o far a view could lie had only in civil cases. But in 
1850 the statute 13 & 14 Viet. ch. 55. (Can.), by see. 50, introduc
ed the provisions of the English Act of 1825. so that a view of 
"the place in question” was allowed “in any case either civil 
or criminal m order to their better understanding the evidence 
that may be given upon the trial.” This went by the Board 
in 1850, W'hen C.8.V.C. 1859 ch. 31. sec. 124. was substituted, but 
the object of the view was expressed in the same language.

In the annus mirabilis of criminal legislation, 1866. the Act 
of 1859 was pro tanto repealed ami 29 & 30 Viet. ch. 46, by sec. 
1. was substituted, with no change in terminology; this cam-1 
forward as R.8.C. 1886. ch. 174. sec. 171. which was in force un
til the coming into effect of the Criminal Code of 1892. No 
far it was only a “place” of which a view could In* hail, but 
the (’ode of 1892, 55 & 56 Viet. eh. 29. by sec. 722. gave autli 
ority to the Court to “direct that the jury shall have a view of 
any place, thing or person;” there is no suggestion that such 
view is at all different in its purpose from the view already well 
known, and nowhere is a view made evidence. This is the pre 
sent statutory law, there is no historical basis for the prisoner's 
claim.
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Nor can the claim be supported on principle.
All the evidence is before “the Court and jury sworn;’’ it 

is the right and duty of the Judge to see and hear all the ex 
dence: it is his right and it may be his duty to comment upon 
any part of the evidence. There is no law permitting the Judv 
to have a view: and if he had a view the trial would be ah 
ortive: Regina v. Petrie (1890), 20 O.R. 317. To make an 
object of which a view is hail evidence, it would be naan—ary 
to bring it before the Court in the court-room or for the Conn 
to he adjourned to the place where the object was. The lat
ter I should have done hud l been asked, hut 1 was not asked. 
The matter, probably, was too trivial to justify the able ami 
experienced counsel for the prisoner making such a request.

At all events I did not see the object, and it was not in ex i 
dence.

Authority is the same way. So far as I know, it has been 
uniformly laid down in the English Courts and our own, that 
“a view ... is for the purpose of enabling the tribunal to 
understand the questions that are being raised, to follow the ex i 
dence, anil to apply the evidence” per Lord Alverstone, C.J.. in 
London General Omnibus Co. v. La veil, 11901] 1 Ch. 135, at 
p. 139. In that case Farwell, J., trying the action without a 
jury, viewed the two rival omnibuses of the parties and decided 
upon the evidence of his own eyesight that that of the defendant 
was an unlawful imitation of the other. On appeal, counsel for 
the plaintiffs (pp. 136, 137) said: “The practice is, where a jury 
has had a view, not to call evidence to shew what the facts are. 
the jury being able to see them for themselves.” Lord Alver
stone said: “I have never heard it suggested before that tin- 
plaintiff in an action for deceit could rely upon a view alone 
for proving his case.” In giving judgment, Lord Alverstone 
gave the theory of the purpose of a view in the words already 
quoted. Rigby, L.J., entirely agreed in those observations (n. 
140).

1 can find no case which holds the contrary in the English re 
ports or our own; and it has always been held that the object 
of a view in a case, civil or criminal, is that expressed in the 
original statute, 4 Anne ch. 16, sec. 8, “in order to their better 
understanding the evidence.” See also Chute v. State of Min
nesota (1872), 19 Minn. 271, at p. 281; Rrakken v. Minneap» 
lis and St. Louis Railway Co. (1881), 29 Minn. 41, at p. 4 !; 
Close v. Samm (1869), 27 la. 503, at p. 507; Reg. v. Mart „ 
(1872), L.R. 1 C.C.R. 378; Thompson on Trials, vol. 1, sec. 88!): 
Taylor on Evidence, 11th ed., vol. 1, pp. 389-391.

Of course, a contrary rule obtains in some of the United
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Mates, as is detailed in the voluminous works of Wigmore ami 
Thompson; the decisions are not of authority with us, and I do 
not quote them.

The obiter statement in my charge that jurors cannot use 
private knowledge but must be sworn, I need not pursue. The 
obiter doubts of Armour, C.J., in Reg. v. Petrie., ‘20 O.R. 317, 
seem unfounded. See Manley v. Shaw (1840), Car. & M. 361; 
Ktgina v. Rosser (18.16), 7 C. & 1*. 648; Iter v. Sutton (1816), 
4 M. & S. 632; nor may a .lodge use private knowledge; llur- 
purshad v. Shea I)yal (1876), L.R. 3 Ind. App. 259, at p. 268; 
Keg. v. Sproute (1881), 14 O.R. 375, at p. 386, and cases cited.

It has no effect on my judgment,, but it may lie observed that 
tin- reason for the defendant’s wishing a view was to dispute 
the identity of the car in the court-house yard with a ear sworn 
hv one Connell to have collided with a post. All this might have 
Im'cii omitted by the Crown without a weakening of the ca-e 
against the accused.

3. I fail to apprehend the purport of the objection. I fully
charged the jury that, as they could not take it upon them
selves to correct me in my law, “when it comes to fact the re
verst- is the case; I do not dictate to you what facts you shall 
find ; you have taken your oaths . . . to find the facts . .
. and it is upon your responsibility to your Maker, you must 
find the facts.” Speaking of tin- «Judge expressing a view of 
the facts, I said : “If he does so, the jury are not bound by that 
at all ... he in no wise takes away from them the respon
sibility on their oaths to find a verdict upon the evidence as 
they believe it.” “You are not to be governed by what I think; 
it is for you to make up your mind what part of the evidence 
von believe, and upon that you find your verdict.” Over and 
over again it was brought home to the jury that they were tin- 
sole judges of the fact, and no object ion was taken to the charge 
in that respect.

4. Joseph Burns (now deceased) was sworn to have been on 
the scene of the robbery (Denike) ; then to have identified Kap- 
Ittiisky and Keniloff, to have said to Kaplansky that he ran the 
car and to Seniloff that he was the fellow that ran out with the 
Iiag. The prisoners did not deny the allegations. I am at a 
loss to understand how I could have excluded this evidence; 
Phipson on Evidence, 6th ed., pp. 255 et seq.

5. That an indictment could be preferred before a Court 
of Over and Terminer ami General Gaol Delivery for an of
fence committed during the sittings of such Court and before 
the termination of the commission cannot 1h* doubted. The 
(Yurt at which this indictment was fourni was a Court having
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Ont. the same powers as the former Court of Oyer and Terminer and 
General Gaol Delivery ; and Crown counsel may prefer an in 
dictment in that Court under sec. 872 and 873 of the Code. 
That was, as I understand it, done in the present case, and 
properly so done. The provisions of Part XVIII. do not as- 
sist; the right to be tried by a County Court Judge is given 
only where there lias been an actual election by the prisoner. 
Rex v. Komicnsku (1903), 6 Can. Cr. Cas. 524; Rex v. Sov- 
ereen (1912), 4 D.L.R. 356, 20 Can. Cr. Cas. 103, 26 O.L.R. lb.

Moreover, as the offence here charged could be punished by 
imprisonment for more than 5 years, the Attorney-General had 
the right to require the persons charged to be tried by a jury: 
Code, sec. 825 (5), added by (1909) 8 and 9 Edw. VII. eh. !•. 
sec. 2.

I refuse to reserve a case.
The sheriff will be well advised not to remove the prison» r 

Seniloff to the penitentiary for 10 days or until after the dis 
position by the Court of Appeal on a reserved case, if such a 
case should be ordered. Motion refused.

Note. No further or other application was made.

•PLBXLUMB SIGN Co. v. MAC'KY SIGN Co.
Ontario Supreme Court, Orde, J. February 9, 1922.

Crown (§11—20)—Action against—Amendment of counterclaim - 
Fiat—Commissioner of Patents as party.

A counterclaim against the Crown, filed with its flat in an ac
tion for infringement of patent, cannot be amended as to parties, 
or to any substantial matter, without further flat. The Commis 
sloner of Patents, being an official of the Crown, cannot be sued 
In his official capacity, and cannot, therefore, be added as a co
defendant to the counterclaim in such capacity.

Writ and Process (§1—1)—Summons of Crown.
(Per Orde, J.) It is questionable whether the writ of summons, 

issuing from the Sovereign, can properly be directed against the 
Crown.

Appeal by His Majesty and George F. O’Halloran. made 
defendants to a counterclaim, from an order of the Master in 
Chambers, made under the application of the plaintiffs by 
counterclaim (the defendants in the action), allowing the state 
ment of defence and counterclaim to he amended.

.1/. L. Gordon, for the appellants.
Frank Arnotdi, K.C., for the Macev Sign Co., plaintiffs by 

counterclaim.
Orde, J.:—The action of the original plaintiffs, the Flex

itime Sign Co., against the Macey Sign Co., involves the alleged
♦Affirmed by the Appellate Division of the Supreme Court. June 

12, 1922, 22 O.W.N. 470.
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infringement by the latter company of a certain patent of in
vention belonging to the plaintiffs. The defendants delivered 
a statement of defence and counterclaim, ami as a defendant 
to the counterclaim, in addition to the original plaintiffs, the 
defendants joined His Majesty the King fin the right of the 
Dominion Government), obtaining upon the counterclaim the 
fiat of His Excellency the Governor-General, which was of 
course necessary before the Grown could be brought into Court 
as a party defendant. Upon the filing of the counterclaim with 
the Governor-General's fiat, the plaintiffs by counterclaim pro 
cured from the central office a summons, in the form provided 
by Rule 113 for service upon any person other than the original 
plaintiff who is joined as a defendant to a counterclaim, and 
served it upon the Crown. I do not think anything turns upon 
this feature of the case, but I draw attention to the issue of this 
summons because of its anomaly. The summons is issued from 
the central office, and is in the form of a writ. Its opening 
words are as follows: “George the Fifth, by the Grace of God 
. . . To His Majesty the King. Whereas . . . We com 
mand 3*011 that within ten days.’’ Whether the submission by 
the Crown of the counterclaim against it to the adjudication of 
the Supreme Court of Ontario so far imports a strict compliance 
with Rule 113 as to justifying issuing a summons by His Ma
jesty to himself, may be open to serious question. For the Sov
ereign to issue a writ commanding himself to enter an appear
ance would be amusing if it occurred in Alice in Wonderland, or 
in some of the topsy-turvey countries visited by Gulliver, but 
would hardly seem possible in a British Court of Justice. It is 
liigh^v improper that such a document should have issued from 
the office of the Supreme Court. No objection has been raised 
on this score, and what I have said must not be deemed a ruling 
as to the regularity or otherwise of the issue of a summons 
under Rule 113 directed to His Majesty.

By the counterclaim, as originally delivered, the Macey Sign 
Company set up certain alleged wrongful acts on the part of 
the Flexlume Sign Company, and of the Commissioner of Pa
tents in Ottawa, in connection with the re-issue of the patent 
of invention upon which the Flexlume Sign Company’s action 
was brought, and asked for judgment declaring the patent il
legal and void and rescinding and setting the same aside, and 
for damages against the defendants b>* counterclaim jointl}* 
and severall}*.

On November 10, 1921, the Master in Chambers, on the ap
plication of the plaintiffs by counterclaim, made an order al
lowing the statement of defence and counterclaim to be amend-

633

Ont.

8.C.

8iti\ Co!

Mack Y 
Shin Co.

« irde, J.



634 Dominion Law Reports. [69 D.L.R.

Ont.

8.C.

Flexi VUE 
Sign Co. 

v.
Sion Co.

ed by adding as a party defendant to the counterclaim “Georg- 
F. O’Halloran. personally and in his capacity as Commissioner 
of Patents,” and by inserting certain allegations as against 
such added party and by varying the prayer of the counter 
claim so as to include a claim “for the issue of a writ of scire 
facias to effect this purpose,” that is, the rescinding of the 
patent in question, and further by limiting the claim for dam 
ages to the “Flexlume Sign Company and George F. O’Hal- 
loran, personally and as Commissioner of Patents, or in one of 
such capacities.”

From that order. His Majesty and Mr. O’Halloran now ap
peal.

The appeal presents two distinct questions for determination : 
(1) whether or not the counterclaim against His Majesty can 
be amended without a further fiat ; (2) whether or not an action 
can be brought against George F. O’Halloran “in his capacity 
as Commissioner of Patents.”

On behalf of the Crown it is argued that no amendment can 
l>e made to the counterclaim without the further fiat of 11 is 
Excellency. Mr. Arnoldi contends that by granting the fiat 
the Crown has submitted the subject-matter of the counter 
claim and the claim against the Crown thereunder to the a-1 
judication of the Supreme Court of Ontario, and incidentally 
to all the Rules of that Court, including those permitting tin- 
amendment of pleadings. No case exactly in point has been 
cited, and the situation is rather an unusual one; but, neverth-- 
less, there are certain broad principles applicable to the ques 
tions involved which, in my judgment, simplify their détermina 
tion. Mr. Arnoldi argues that the counterclaim is not a petition 
of right; but, if it is not a petition of right, it is not so merely 
as a matter of nomenclature, because in all other respects it is 
a petition of right. In so far as the Crown is concerned, it is 
not a counterclaim but a distinct action; and, even if it were a 
counterclaim delivered in an action brought by the Crown, it 
could not be delivered without the consent of the Crown: A' 
Vy-Qen’l of Ontario v. Hargrave (1906), 11 O.L.R. 530; Att'g- 
Gen*l for Ontario v. Russell (1921), 64 D.L.R. 59, 49 O.L.R. 
103. If a counterclaim sought to be pleaded against the Crown 
is to be treated as a distinct action, and as so requiring a fia*, 
in cases where the Crown is the original plaintiff, it cannot be 
that the Crown stands in any different or inferior position when 
the Crown is sought to be added as a party defendant with 
the original plaintiff to a counterclaim raised by the original 
defendant. The fact that the plaintiffs by counterclaim wen- 
obliged, before delivering their counterclaim, to obtain His Ex-



69 D.L.R.] Dominion Law Reports. 635

eellency’s fiat—a procedure applicable only, so far as I know, 
to petitions of right—establishes, I think, beyond all question, 
that the counterclaim here is, in essence and in fact, a petition 
of right, by whatever term the parties may choose to style it. 
Rut, whether or not it is a petition of right, I can see no reason 
for applying to the question now raised any other principles 
than those applicable to petitions of right. Whether or not 
the Court has power in some cases to amend a petition of right 
without the consent of the Crown does not seem to be very clear
ly settled. But the trend of authority and principle would seem 
to be against the exercise of any such power. If exercisable at 
all, the power to amend must, in my opinion, be limited to minor 
matters, and cannot go the length of allowing a suppliant to 
change the character of his claim against the Crown, either by 
adding to it or withdrawing part of it, or by adding parties 
as co-defendants w’ith the Crown. “The Crown has granted a 
fiat to a particular petition, and it is obviously not within the 
subject’s competence to amend it into something else without 
the Sovereign’s leave:” Robertson’s Civil Proceedings by and 
against the Crown, p. 390; llalsbury’s Laws of England, vol. 
10, p. 33.

In the case of Smylic v. The Queen (1900), 27 A.R. (Ont.) 
172, the Court of Appeal appears to have allowed an amend
ment to a petition of right : see per Osler, J.A., at p. 181 ; but 
the character of the amendment is not indicated, nor does there 
seem to have been any argument upon the point or any op
position by the Crown. As the Court was at the same time 
dismissing the suppliant’s petition, the amendment can hardly 
have been of much consequence. The decision cannot be regard
ed as an authoritative ruling against the will of the Crown.

Mr. A mold i has referred me, since the argument, to a recent 
decision of the Chief Justice of the Common Pleas in Cromhie 
v. The Kiruj (1922), 69 D.L.R. 548, 51 O.L.R. 512, in which 
it is held that the Crown (in the right of the Provincial Govern
ment) is bound by the Rules as to the production of documents. 
But there is a great difference between holding that the Crown 
is bound, as to the issues which it has allowed to be submitted 
to the Court for adjudication, by all the Rules of procedure of 
That Court, and holding that the mere fact that the Crown has 
allowed certain issues to be submitted to the Court entitles the 
suppliant to compel the Crowrn to have those issues presented 
in a form differing from that to w’hich the Crown assented. The 
fiat “Let right be done” must surely mean “Let right be done 
between me (the Sovereign) and ray subject upon the claim 
which my subject has here set up against me and in the form

Ont.

S.C.

Fl.EXr.VMK 
Sion Co.

Sion Co. 

urde, J.



636 Dominion Law Reports. [69 D.L.R.

Ont.

g.C.
Fl.EXl.lMK 
Sign Co.

M .V KY

here set up according to the ])ractice of the Court in win 
the proceedings are brought.” But this cannot possibly car 
into it the right, at the instance of the subject, to submit sou,.- 
other claim against the Crown, whether it is enlarged or mod 
tied, for adjudication. In Crombie v. The King reference i- 
made to the statutory effect of the Rules, but in that case Un
crown was a party in the right of the Provincial tiovernmci

The amendments here are of three kinds. First, the claim 
against the Crown for damages is abandoned. Mr. Arnold! cm 
tends that the plaintiffs by the counterclaim are entitled i.. 
do this by way of amendment. It is obvious, of course, that ;i' 
the trial a suppliant might abandon part of his claim again-i 
the Crown without affecting his right to proceed with the trial 
of the rest of his claim; but Mr. Gordon says that, if the 
counterclaim against the Crown had been limited at the outsei 
to a prayer merely for a declaratory judgment as to the validity 
of the patent, no fiat would have been granted, because a paten; 
may be declared invalid without joining the Crown. 1 agi- 
with Mr. Gordon’s view that an amendment that has the eff«-<-t 
of abandoning one of the claims against the Crown may so 
change the character of the issues as to require the fiat of the 
Crown before the amendment can be allowed.

Then there is the addition of a prayer for judgment “for the 
issue of a writ of scire facias.” When it is remembered that 
a writ of scire facias is not a writ by way of execution or in aid 
of a judgment, but a writ which, like a writ of summons. i> 
issued at the commencement of an action to set aside or rescind 
letters patent issued by the Crown, and that the writ is issued 
at the suit of the Crown (though frequently by a subject widi 
the approval of the Attorney-General, but always in the name 
of the Sovereign as plaintiff), one is puzzled to know in what 
way the Supreme Court of Ontario can pronounce a judgment 
for the issue of a writ of scire facias to rescind or set aside tin; 
patent in question here. But, however, that may be, there i- 
here a fresh demand set up against the Crown, which the Crown 
has not submitted to the Court for determination.

And the third matter of importance is the attempt to add 
another party as defendant to the counterclaim. The Crown 
has permitted a claim to be set up against it jointly as a co
defendant with the original plaintiff. But the Crown, while 
willing to be connected as a party defendant with one person, 
may reasonably object to being so connected with some otl .*r 
person, even though that other person is one of the Crown’s 
own servants or officers. One can suggest many grounds whi -li 
might move the Crown and its advisers to refuse a fiat been use
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uf the joinder of some other person as a co-defendant. And 1 
ihink the Crown is entitled to say, whether or not, under such 
circumstances, the fiat already granted shall stand or be with
drawn.

On all three grounds, I am. therefore, of the opinion that the 
order of the Master in Chambers amending the counterclaim is 
« rroneous and must be set aside, and that the defendants must 
cither proceed to trial on the counterclaim as originally de
livered or else procure llis Excellency’s fiat upon the counter
claim in the form in which the defendants propose to bring it 
m trial.

My ruling on the first question really disposes of the second 
so far as the Master’s order is concerned, but it is perhaps as 
well that T should deal with it. The contention of the de
fendants (plaintiffs by counterclaim) that an official of the 
Crown can be sued in his official capacity is to me an extremely 
novel one. I know of no authority for it, except in cases where 
it is expressly authorised by some statute. Those cases in 
which the Attorney-General can sometimes be made a party 
defendant when a declaratory judgment is sought furnish, so 
far as I am aware, the only exception to the rule. Mr. Arnold! 
îelies on certain cases as supporting his argument, but I find on 
examination that they really fall into three categories. The 
defendant was either a corporation, or was sued in his official 
capacity by virtue of some statute authorising such action, or 
was really sued personally for something done in his officia* 
capacity.

The case which Mr. Arnoldi pressed upon me as settling the 
question, Graham rf- Sons v. Works and Public Buildings Com
missioners (1901), 70 L..T. (K.B.) 860, nas no application in my 
judgment, because the Commissioners were in fact a corpora
tion and were sued as such. It i° true that as a corporation 
,nev constituted a department of the Government, but they were 
being sued in their corporate as distinct from their official 
capacity, just as an individual officer of the Crown might be 
sued in his personal capacity for some act or omission in the 
course of his official duties. Ilad the Commissioners not been a 
corporation, but performing their official duties as a collection 
of individuals, I cannot think that they could have been sued 
otherwise than in their individual names and in their personal 
capacity.

In Bainbridgc v. Postmaster-General, [1906] 1 K.B. 178, an 
action brought against the Postmaster-General in his official ca
pacity, it was pointed out, at p. 186. that the Postmaster-Gen-
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?ral in England is by legislation a corporation, and that m 
action lies against him in his corporate capacity.

I*i Dixon v. Farrer, Secretary of ike Hoard of Trade (188! I 
18 Q.B.D. 43, an action was brought against the defendant n 
his official capacity, but this was done under sec. 10 of il*
Merchant Shipping Act of 1876, which provides that an act....
may be brought against the Secretary of the Hoard of Trade 
“by his official title as if he were a corporation sole.”

Cases like (iidley v. Lord Palmerston (1822), 3 Brod. & Hit 
275, and lialeigh v. Ho sc hen, [ 1898] 1 Ch. 73, are examples of 
actions brought against persons occupying official positions IV 
something done or omitted in connection with their office, Inn 
the defendant in each case is sued in his personal and not in hi> 
official capacity. Mr. Arnold! argues that the Crown and its 
revenues can indirectly be reached through a judgment against 
one of the Crown’s servants in his official capacity. But with
out statutory authority 1 cannot agree with this proposit in 
It is not suggested that there is any statute which authorises 
any such action as this against the Commissioner of Patents. 
Whatever liability he may have incurred to those who are now 
claiming damages against him because of some alleged breach 
of duty on his part in the exercise of his official duties, assum
ing that any such breach of duty can legally give rise to such 
a claim, must necessarily be a personal and not an official Ih 
bilitv. If any further authority were needed on the broad 
principle, it is furnished by the judgment of the Judicial Com
mittee in Palmer v. Hutchinson (1881), 6 App. Cas. 619. The 
recent case of llombay and Persian Steam Navigation (1o. v. 
Maday, [1920] 3 K.B. 402, is directly in point.

So that, apart from the other grounds upon which the order 
of the Master in Chambers has been set aside, 1 am of the 
opinion that the addition of Mr. O’Halloran as a party de
fendant to the counterclaim in his official capacity as Commis
sioner of Patents and the amendments claiming against him in 
that capacity, as distinct from his personal capacity (whatever 
that distinction may be intended to mean), are unwarranted i>> 
the practice of the Court.

The order of the Master in Chambers in question will there
fore be reversed, with costs both of the original motion and of 
this appeal, payable by the plaintiffs by counterclaim to tlm 
Crown and to the defendant by counterclaim O’Halloran in any 
event.

Judgment accordingly.
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CHAPMAN ». HOHK-NMUKK HR. Co. Ont.
ROHK v. ItOHK-KMIlKR Ft R <’«.

Ontario Supreme Court, Middleton, J. February 9, 1922.
Receivers (6IA—5)—Ex partk appointment—Notice—Undert a kino.

An ex parte appointment of a receiver, without notice, cannot 
l>e properly made, unless it be shewn that the delay necessary to 
give notice will entail serious mischief. The order of appointment 
must contain an undertaking as to damages.

Motion by the plaintiff in the first action for an order con
tinuing a receiver and in the second action for an order for the 
appointment of a receiver. Dismissed.

II. S. White, K.C., and II. (1. Smith, for the plaintiff Rose.
II. (i. McClelland, for the plaintiff Chapman.
A. Cohen, for the defendant Morris Rose.
John I. O ass, for the estate of Joseph Snider.
Middleton, J.: — This partnership ended by the death of 

Joseph Snider on December 24, 1921. Some of the surviving 
partners have been endeavouring to get the affairs into shape 
for a final accounting and dissolution. In the Rose ease the 
plaintiff began his action on February 2, 1922, asking for dis
solution and the appointment of a receiver. On February 3, 
Chapman began his action by the issue of a writ of summons 
in which he asked for dissolution and the appointment of a 
receiver; a motion was made before my brother Orde, and an 
ex parte order made appointing II. X. Goodman receiver, with
out security, the appointment to be good until to-day, and until 
any motion to continue the appointment should be disposed of. 
This order contains no undertaking as to damages.

Under this order Goodman has taken possession and evicted 
the surviving partners. A motion is now made in the Rose case 
to appoint Clarkson receiver and in the Chapman case to con
tinue the appointment of Goodman. The appointment of Mr. 
Goodman in the way indicated is attacked by the plaintiff in the 
Rose ease, and by certain of the defendants, as being entirely 
improper and indefensible.

Rule 213 requires that any application in an action shall be 
made by motion, of which notice shall be given to all parties 
affected by the order sought. This rule is peremptory and ren
ders a notice of motion necessary, save in the ease provided for 
by Rule 216 : Joss v. F air grieve (1914), 32 O.L.R. 117.

Rule 216 provides that, if the Court is satisfied that the delay 
necessary to give notice of motion may entail serious mischief, 
the Court may make an interim order ex parte. I have no 
doubt that this Rule is wide enough to permit the making of an
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order for a receiver ex parte, but the preliminary conditions 
must be satisfied. It must be shewn that the delay necessary 
to give notice of motion will or may entail serious mischief.

The affidavit upon which this order was obtained made no such 
suggestion. Chapman merely swears that he is a member of 
the firm ; that the partnership terminated on the death of Snider 
on December 24; that he has interviewed the other members 
of the partnership, who have neglected and refused to pay 
him his share of the profits ; that the defendants are in control 
that his share is 15 per cent, of the profits for the year 1921 
(he had no capital invested) ; that Rose is in possession and 
refuses to give him information ; that the assets outside of cash 
in bank amount to $3,000 ; that he desires a receiver appointed ; 
and that Goodman is an authorised trustee under the Rank 
ruptcy Act and bonded for $15,000 under that Act.

Apart from the peremptory requirements of our Rule as to 
notice, which goes far beyond anything found in the English 
Act, the impropriety of the ex parte appointment of a receiver, 
save in cases of most extreme urgency, is emphasised by two 
decisions of the Court of Appeal in England.

In Lucas v. Harris (1886), 18 Q.B.D. 127, Lindley, L.J., says 
(p. 134) : “Ex parte applications for a receiver ought not to 
be granted . . . except in cases of emergency, and it is 
desirable that this rule should always be borne in mind, and 
not lightly departed from.”

In the later case, Tilling Limited v. Wythe, [1899] 1 Q.B. 
557, A. L. Smith. L.J., after referring to what was said by Lord 
Justice Lindley, adds (p. 558) : ‘‘The meaning of that decision 
is that orders for a receiver should not be made without due 
notice, so that the defendant may have an opportunity of being 
present to shew cause why the order should not be made.”

I have discussed the matter with my learned brother, and h** 
agrees with me that his order was made per incuriam, and 
should not be continued.

Upon the discussion of the case, although there may be sonn 
issues of fact, it was admitted by all counsel that no good pur 
pose would be served by merely making an interim order upon 
the present application ; and, therefore, I direct that these 
orders be turned into motions for judgment, and that in the 
Rose action a judgment shall be pronounced for the winding 
up of the partnership and referring the case to the Master in 
Ordinary to take all necessary accounts and proceedings for 
the final adjustment of the rights of all parties and the winding 
up of the firm. Morris Chapman should be added as a part;.
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defendant in the Rose action, so that he may have a locus 
standi to assert his rights. In that action 1 now make an order 
appointing Clarkson the receiver for the purposes of the liquida
tion—he is to give security, unless it is dispensed with, within 
thre* days. The costs of all parties in the Rose action are to 
be in the cause, and the Master is to deal with the costs of the 
action.

In th $ Chapman action the motion will likewise be turned into 
a motion for judgment, and, inasmuch as the order ought not 
to be continued, the motion to continue it will be dismissed with 
costs to be paid by the plaintiff to the defendants. These costs, 
when taxed, to be carried into the accounting in the other action, 
and payment not to be enforced by execution. There w ill be no 
other costs of the Chapman action. Chapman will be entitled 
to b.* treated as though a party to the Rose action and to be 
allowed his costs of attending upon the motion in that action 
as though he had been a party prior to the hearing of the motion 
and attended thereon.

All further proceedings in the Chapman action will be stayed, 
as the further prosecution is unnecessary in view of the judg
ment in the Rose action.

Any cx parte order appointing a receiver, operating in effect 
as an injunction, should contain an undertaking as to damages.

Motion dismissed.

TREPAMKR v. CITY OF MOSlIt KAL.

Quebec Court of King's Bench. Appeal Ride, Pelletier, (Jrecnshields, 
Allard, Tellicr and Howard, JJ. December 29, 1920. 

Municipal corporationh ( §IIC—105)—Early closing laws—Statutory
POWER TO FIX HOIRS FOR CLOSING OF STORES A Nil TO IMPOSE 
PENALTIES FOR KEEPING OPEN AT LATER HOURS—DISCRIMINATION 
BETWEEN CLASSES OF TRADE—EXCEPTIONAL PRIVILEGE GRANTED TO 
DRUG STORES TO SELL TOILET ACCS8SORIEB AT LATER HOI R THAN IN 
OTHER STORES—57 VlCT. QVK. (1894) CH. 50.

The fact that some degree of discrimination as between differ
ent class of trade is created under an early closing by-law enacted 
by a city municipality under its general statutory powers to direct 
early closing of stores within the municipality is not a ground for 
quashing the by-law.

Appeal from the Superior Court.
The appellants are merchants dealing in tobacco, fruit, soft 

drinks, toilet articles and similar small wares. They complain 
of a by-law No. 695 of the City of Montreal, ordering shops to 
be closed at an early hour. Their action is based on allegations 
of ultra vires, injustice, suppression of a legitimate business, 
public interest and discrimination.

The respondent pleads that a similar by-law has already been 
41—69 ii.l.r.
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held to lie legal by the Supreme Court of Canada, that the pn 
sent by-law is intro vires; that its observance involves no hard 
ship; that it was enacted in the interests of trade and public 
order; that it is fair and meets the requirements of existing con
ditions; and that the petitioners have not the interest require ! 
in order to contest it.

The Superior Court Coderre. J., dismissed the petition. The 
present appeal from that judgment was dismissed.

Oarcenu and Garciau, for appellants, Trepanier et alio.
•lorry, Damphousse, Butler and St. Pierre, for the City of 

Montreal, respondent.
Pelletier, J., dissented from the judgment of the majority 

of the Court.
(3 been shields, J. The plaintiffs assert that the by-law is 

ultra vires and allege in support that it is general in its terms 
and is given application to all stores or shops within the city 
limits, a condition which is not authorised by the statute and 
further allege: 1. That the statute refers to one or more cate
gories; 2. It is discriminatory as between classes of merchants; 
3. It is oppressive, particularly to the plaintiffs, and to persons 
in their class or category.

Seeing the admission of the parties as to the authorising 
statute, 1894, ch. 50 the by-law could not be said to be ultra 
vires. The defendants possessed legislative authority to enact a 
by-law concerning the early closing of the shops or stores within 
its limits. If in the enactment of the by-law no illegality amount 
ing to discrimination or oppressiveness is committed, then the 
by-law must stand as being intra vires of the defendant’s legiv 
lative authority.

The by-law proceeds to provide, that (with certain exception 
in the by-law stated) all stores in the city of Montreal shall he 
closed at 7 o’clock in the evening on Monday, Tuesday, Wednes
day and Thursday of each week; at nine o’clock in the evening 
on Friday, and at 11 o’clock in the evening on Saturday, and 
shall remain closed until 5 o’clock in the morning the following 
day. Then follows the statement that on certain days, mention 
ed in the by-law, stores may remain open until 11 o’clock. Those 
days are recognized as holidays, and are several in number. Then 
follows the provision that all merchant tailors, milliners and 
women dealing in novelties and needlework, may keep their 
shops open until nine o’clock in the evening on Monday, pro
vided that the services of no employee be retained between sewn 
o’clock and nine o’clock. Having so enacted the by-law proceeds
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to define what the word “store” shall he held to mean, and after Qut. 
giving the definition, the by-law continues : “Hut shall not 
apply:- —^
“(a) To establishments where only tobaoeo or articles gen- Trepanikii 

erally required in eonnection with the use of tobacco, are sold, city of 
It covers also the sale of newspapers, gazettes, periodicals, illus- Moxtrkai. 
trated papers, flowers, fruit, pastry, confectionery, ice cream, or oreensiueidF, 
aerated waters : J

(b) To drug stores, as regards the sale of drugs, medica
ments, medicines, remedies, pharmaceutical articles and prod
ucts, surgical instruments and apparatus, and accessories there
of, hygienic, sanitary or toilet articles or apparatus or acces
sories thereof generally sold in drug stores; non-alcoholic 
liquors, soda water, candy, and generally all articles the sale of 
which is allowed by par. (a) of the section.”

The most serious attack made upon the by-law was founded 
upon that part of the provision wherein the druggist or chemist 
was permitted to sell “hygienic, sanitary or toilet articles, or 
apparatus or accessories the eof, generally sold in drug stores.”

I fancy it is conceded that it would be impracticable, if not 
impossible, in a by-law of this kind, to mention in detail and 
with exactitude, what things, and what things only, a druggist 
might sell. The wisdom of allowing drug stores to remain open 
in the evening is readily conceded, and no fault is found with 
that provision. The enactors of the by-law, apparently, realized 
that there might be things hygienic and sanitary in their nature 
which could not and would not properly come within the cate
gory of articles described as drugs or surgical instruments. The 
framers < the by-law, therefore, proceeded to allow a druggist 
to sell i ict articles of a hygienic or sanitary nature within the 
prohil I'd orders. Just what any Court or tribunal, upon a pro
secution against a druggist for the violation of the by-law, would 
hold to be sanitary or hygienic toilet articles, 1 am unable to 
say, nor am I greatly disturbed upon that ground. I am ready to 
say, however, that because a restrictive by-law may perhaps be 
difficult in its execution, carrying out or enforcement, or in
deed, if in some cases or in many cases the enforcement of the 
by-law is neglected by the proper authorities, that is not in law 
a ground to declare invalid the enactment.

What the by-law intended is that the druggist may sell only 
ihose articles described as toilet articles, which could be reason
ably considered as of a like or somewhat similar class to reme
dial medicines which the druggist is clearly entitled to sell. I 
venture the statement that there never was, and never will be, a
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by-law of this nature enacted by any municipality which will 
not in its enforcement create some degree of discrimination. I 
am equally sure that all by-laws of this kind must to some ex
tent oppress.

Once the authority of the city is conceded to control trade 
within its limits, a power to oppress or to enact oppressive legis
lation follows.

Any dealer in any class of goods wants to sell his goods till 
twelve o’clock at night, and who is told that he may not sell 
after seven o’clock, will hastily exclaim : Oppression !

The oppression hinted at and suggested by the testimony of 
the witnesses heard in the present case, is not the oppression con
templated by the law.

I express no opinion as to the necessity or wisdom of such 
legislation, but the power to legislate being conceded, I can find 
no valid reason to undo what the wisdom of the law-makers of 
the city of Montreal saw fit to do. I would dismiss the appeal.

Allard, J. By-law No. 328 ordered shops to be closed at 
seven o’clock in the evening on Wednesday and Friday of each 
week, with the exception of the days mentioned in secs. 2 and 
Section 4 of this by-law defined the word “shop” as follows : 
“Any establishment or place where goods are exhibited or of
fered for sale at retail only; “and sub-secs, a, b, c and d gav. 
a list of establishments to which the word “shop” should not 
apply and which consequently were not required to close. These 
were (a) tobacconists, (b) places where newspapers were sold; 
(r) inns and restaurants where spirituous liquors were sold ; 
(d) fruit and confectionery shops.

The first by-law was attacked in our Courts. The Superior 
Court, our Court of Appeal and the Supreme Court were called 
upon to determine its validity, and the Supreme Court finally 
decided, in City of Montreal v. Beauvais (1909), 42 Can. S.C.R. 
211, reversing (1908), 17 Que. K.B. 420, that the by-law was 
legal and intra vires.

If by-law No. 695 merely repeats the provisions of the former 
by-law, or has not modified it in any substantial particular, we 
are evidently bound by this decision of the Supreme Court.

The by-law attacked (695) in sec. 2 fixes the hour and t In- 
days for closing shops, and in a, b, c, and d of sec. 2 indicates 
the days in the year when shops shall not be obliged to close. 
The old by-law 328, secs. 1, 2 and 3 contained the same dis
positions, except that the new by-law adds Mondays and Thurs
days to the list of days when shops must be closed.
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Basing my decision on the judgment of the Supreme Court 
in Be Beauvais, supra, I am obliged to conclude that the respon
dent had the power to legislate as it did in the sub-sections 
which I have examined.

But, say the appellants, if the respondent has the right to 
order shops to be closed, it cannot discriminate as it does in 
sec. 4 and sub-secs, a and b.

Let us first see what change this sec. 4 and its sub-secs, a 
and b have made in the old by-law, and we shall then sec if 
there has been any discrimination against the appellants. We 
have already indicated what commercial establishments were 
not affected by by-law 328 and were not obliged to close at the 
hours fixed for the closing of shops. Section 8 of by-law 328 
also permitted pharmacists to sell medicines and surgical in
struments and appliances in prohibited hours. By-law 695, 
sec. 3, allowed merchant tailors, modistes, ladies’ tailors and 
dealers in needlework, to keep their establishments open from 
7 o’clock to 9 o’clock on Monday evenings, provided they did 
not detain their employees during these two hours. Section 4 
of this by-law 695 declares that the word “shop’" does not 
apply ; (a) to establishments where only tobacco, pipes, cigars 
and other articles of the same nature ; newspapers, magazines, 
etc. ; flowers, fruits, pastry, confectionery, ice-cream or aerated 
waters are sold : (b) to pharmacies for the sale of drugs, medi
caments, medicines, remedies, pharmaceutical appliances and 
products, surgical appliances and instruments and their acces
sories ; hygienic, sanitary or toilet articles and appliances and 
their accessories, generally sold by chemists ; soft drinks, sodas, 
candies and generally all the things permitted to be sold by 
para. a. of this article; and finally by sec. 8 it is provided that 
if a shop carries on two different businesses, one allowed and 
the other prohibited, the parts of such shop devoted to each of 
these businesses must be separated.

So the only changes made in art. 328 are the following:—
Permission is given to retail merchants, modistes, etc. to keep 

their shops open on Monday f rom 7 to 9 o ’clock in the evening ; 
to pharmacists to sell, besides what they were authorised to 
do by by-law 328, hygienic, sanitary or toilet articles and their 
accessories, such as are generally sold in chemists’ shops, soft 
drinks, sodas, candies and those things provided for by the 
said section 3 quoted above.

As the Supreme Court has pronounced on all the provisions 
of the old by-law which are incorporated in the new by-law

Que.
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No. 695, except the above mentioned changes, we must decide 
that these dispositions are legal and that the various clauses 
containing them are also legal and infra vires.

Is there discrimination and injustice affecting the appellant 
by reason of the amendments which I have just referred to 
as having been made to the old by-law No. 328 ?

The doctrine regarding discrimination appears to me to he 
clearly expressed in Tiedeman (on Municipal Corporations, p. 
269, sec. 162).

According to this doctrine it seems to me that the clause 
referring to the right of chemists to keep their shops open for 
selling those articles provided for in sub-sec. b. of sec. 4 is tin- 
only one which can provoke any discussion.

The permission granted to retail merchants and others In 
sec. 3 does not constitute a discrimination against the appellants, 
nor does it cause them any prejudice. Sub-section a. of sec. I 
re-enacting the former provisions of the old by-law 328, was 
declared legal and valid by the Beauvais judgment. Section 
8 of the by-law which is attacked is neither discriminative nor 
oppressive. It is general in its application. It affects all mer
chants in the same category. It merely sanctions the prohibi
tion to sell in certain hours certain goods of which the sale is 
forbidden ; it was conceived and enacted for the purpose of al
lowing merchants who had in their shops goods which it was 
forbidden to sell and others of which the sale was permitted, 
to sell these latter articles.

The changes made in sub-sec. b. of sec. 4, which are virtually 
the only ones seriously questioned by the appellants, remain 
to be considered.

The by-law, they say, gives chemists an unfair preference 
(discrimination) over us, by permitting them to sell articles 
which we deal in but cannot sell. Section 8 of the old by-law 
allowed chemists to keep their shops open during the prohibited 
hours and to sell medicines and surgical instruments or ap
pliances. The new by-law, sec. 4, sub-sec. b. also allows them 
to sell hygienic, sanitary or toilet articles or appliances and 
their accessories, such as are generally sold by chemists, as well 
as all other articles the sale of which is authorised by the sub
section, namely : tobacco, newspapers, fruit, confectionery, etc., 
As regards the last mentioned articles chemists are given no 
greater preference than the dealers mentioned in sub-sec. a. of 
%iid sec. 4.

By the first by-law No. 328, all owners of establishments
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selling the articles mentioned in this sub-sec. a. were not oblig
ed to close their shops during the hours fixed for closing. It is 
really only the sale of toilet articles and their accessories which 
constitutes, as the appellants say, an undue preference against 
them in favour of chemists.

The evidence shews that most of the appellants did not sell 
these articles (examination of the proof on this point).

The appellants’ evidence shews that only three of them, 
Daigneault, (’has. Fortier and Edmond Gougeon, sell soap and 
toothbrushes in addition to the tobacco, cigars, cigarettes and 
other articles which are sold in the shops of the other appel
lants.

Does that constitute discrimination and oppression ? I do not 
think so.

The general or special character of the by-law, as Tiedeman 
says, must be determined by the facts of each case and not by 
any fixed rule. It seems to me that the whole record shews 
that the by-law was evidently inspired by considerations of 
public interest and was voted and passed in the most perfect 
good faith.

The appellants do not really suffer any prejudice from what 
they call an undue preference shewn to chemists. Therefore, 
l do not consider that the present by-law is discriminative.

The Supreme Court in this Beauvais case, supra, decided, as 
indeed it has been decided on many occasions, that a by-law 
passed and enacted in good faith must be oppressive, unjust 
and unreasonable before it can be set aside. In my opinion 
the present by-law is just and reasonable and is not either op
pressive or discriminative. For these reasons I would dismiss 
the appeal and confirm the Superior Court judgment with 
costs.

Tellier, J. dissented.
Appeal dismissed.

HEX v. HAltltl.
Ontario Supreme Court, Riddell, J. February 10, 1922.

JUBY (§IIC—60)—Rliilir TO QUESTION JUROR.
A juror may be challenged peremptorily or for cause, but he 

cannot otherwise be questioned. The practice of questioning jur
ors, in vogue in the United States, is not followed in Ontario.

Trial ( § ID—15)—Aiumkss of counsel.
Counsel rising to open in a criminal case should begin by first 

addressing the Court, ami not turn to the jury at once, the trial 
being before Court and jury.

Ont.

8.C.
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Ont.

8.C.

Rkx

Hidden, J.

Witness (§IIA—30)—Testifying as of “mubdeb."
A witness testifying in a murder trial cannot use the word 

"murder” in his testimony; it is for the Jury to decide whethu 
there was a murder.

Trial of an indictment for murder at Toronto. During the 
calling of the jury, counsel for the prisoner said he would like 
to question a juryman.

Gordon Waldron, K.C., for the Crown.
John J. Glass, for the prisoner.
Riddell, J.:—No, you cannot question him, you can chal

lenge for cause, and the matter will then be tried, but you can 
not question a juryman. We have no such system as obtains 
in some of the American courts. I think I had better give a 
formal ruling on the point so that it may be of record.

Counsel for the prisoner desiring to question a juryman b ■ 
fore he was sworn, I rule that that is not permissible in our 
practice. This was decided, so far as 1 know’, only once in this 
Province—in 1833—by Robinson. C.J. of the Court of King’s 
Bench of Upper Canada, upon the trial (at Brockville for min
der in a duel) of John Wilson, who was afterwards a Judge of 
the Court of Common Pleas (35 Canadian Law Times, Septem
ber, 1915, pp. 726 et seq.) We have never introduced into this 
Province the practice which seems to be common in the Unit d 
States; we have followed the English practice: Hex v. Peter 
Cook (1906), 13 State. Tr. 311, 334; Hex v. Edmonds (1821). 4 
B. & Aid. 471, 492.

According to our practice, there are two kinds of individual 
challenge ; the peremptory challenge and the challenge for cause. 
The peremptory challenge can be exercised at the proper time 
to an extent mentioned in the Criminal Code. In a challenge for 
cause, the cause must be stated (Code, secs. 935, 936), and 
there is a regular way of trial of the cause, to determine 
whether the juryman is or is not to serve.

I make that ruling now so that it may be borne in mind. 
Very many, particularly of the younger barristers, seem in 
imagine that we have introduced what is to me an exceedingly 
objectionable practice. 1 may say that I have seen the ques
tioning of a juryman only onee in our Courts; that was at the 
assizes at Ottawa before the late Mr. Justice Robertson, upon 
the trial of a woman for cruelty to her children, in which 1 was 
of counsel for the Crown, and Mr. Fripp was counsel for the 
prisoner. 1 did not, on behalf of the Crown, object to it being 
done, although I stated that it was not regular. In that par
ticular instance it was allowed ; but I think the practice should 
not be permitted to spread.
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Waldron, K.C., for the Crown:—There is another question 
of practice. I have long observed that counsel in rising to 
open a criminal case sometimes turns to the jury at once.

Riddell, J.:—That is improper. A criminal trial is before 
“the Court and jury sworn,” not before the jury alone. I had 
better make a formal ruling so that it may be of record. A 
criminal trial, being before the Court and jury sworn (as ex
pressed in the oath of the jurymen), the proper course for 
counsel in making any address is to begin by addressing the 
Court. The Court and the gentlemen of the jury are both ad
dressed in every address by counsel—Crown counsel or counsel 
for the defence.

During the course of the trial a witness spoke of “the day 
of the murder.”

Riddell, J.:—You have no right to talk about a murder until 
the jury have decided there was a murder. You may say 
“the day of the death,” “the day of the tragedy,” “the day of 
the event,” “the day of the circumstance,” or the like; no one 
but the prisoner or his counsel may call it a murder.

REX v. SPELLMAN.
New Brunswick Supreme Court, Appeal Division, Sir J. D. Hazen, C.J., 

White and Grimmer, JJ. November 18, 1921.
Homicide (§11—18)—Drunkenness—Intent—Fatal blow struck for

AN UNI AWFUL OBJECT—MANSLAUGHTER—TRIAL JUDGE EXPRESS
ING PERSONAL VIEW OF EVIDENCE—EFFECT OF EVIDENCE LEFT EN
TIRELY TO THE JURY—Cr. CODE SEC'S. 252, 262.

It is not reversible error on a trial for murder for the trial 
judge, In his charge to the jury, to express his personal view that 
the evidence proves culpable homicide If he also clearly left It to 
the jury to decide whether or not there was any culpability at 
all and, if there were, whether the verdict should be for murder 
or manslaughter. Verdict for manslaughter sustained.

Crown case reserved by Barry, J. following a verdict of 
manslaughter. Conviction affirmed.

D. Mullin, K.C., for defendant.
W. B. Wallace, K.C., for Crown, contra.
The judgment of the Court was delivered by 
Hazen, C.J. :—At the St. John Circuit Court on September 

27 last, Barry, J. presiding, Edward O’Brien and Thomas J. 
Spellman were jointly indicted for the murder of Albert Nor
ris. The accused were tried separately. Edward O’Brien was 
first tried and acquitted by the jury. Spellman was then tried 
and found by a jury to be “not guilty of murder but guilty 
of manslaughter.”

After the verdict had been rendered counsel for Spellman
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applied to the Court to reserve certain questions of law arising 
during the trial. This application for a reserved ease was grant 
ed and sentence on Spellman was postponed until after the 
question should have been determined. The questions reserved 
for the opinion of this Court were:—

1. O’Brien having been called to testify for the prosecution 
and objection having been taken that he was not u competent 
witness on the ground that he had been indicted with the ac
cused, should he have been sworn?

2. O'Brien having been jointly indicted with the accused 
for the same offence, and having stated that he did not wisli 
to testify, was he a compellable witness and was his evidence 
properly received t

3. Was there error on the part of the trial Judge when in 
charging the jury he said, “Still if the homicide were culpable, 
and I cannot see how under the evidence you can find other
wise, the prisoner will be guilty of manslaughter and not 
murder, though such an act in a sober man would prove an 
intention to do grievous bodily harm.”

The first two questions reserved by the Judge were abandoned 
by the prisoner’s counsel on the argument before this Court, 
and the only question which we now have to consider is the 
third regarding alleged error on the part of the trial Judge 
in charging the jury.

The portion of the Judge’s charge above set out as objected 
to is an isolated extract, and in order to arrive at the conclus 
ion as to whether or not there was error the whole charge must 
be carefully considered.

One of the defences set up was that the accused was so much 
under the influence of strong drink at the time the crime was 
committed that he was incapable of forming an intention to 
commit the act, and in this connection the Judge said this:

“We come down to the defence, here first I will refer to the 
defence of drunkenness. I have taken the occasion to examine 
somewhat carefully the authorities on this question so as to be 
able to give you what I think is correct law upon the subject. 
It is almost trivial for me to observe that a man is not wholly 
excused from crime by reason of his drunkenness. If that were 
so you might as well shut up the criminal courts because drink 
is the occasion of a large proportion of the crime that is com
mitted. But although you cannot take drunkenness as an ex
cuse for crime, yet, where the crime is such that the intention 
of the party committing it is one of its constituent elements, 
which is the ease in murder, you may look at the fact that the
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man was in drink in considering whether he formed the inten-
tion necessary to constitute crime. If a sober man strikes an- A|)p niv
other with a billet of wood and thereby kills him the inference ----
is that he intended to strike with the object of doing him 
grievous bodily harm. If, however, a man acting in that way spki.imax. 
was drunk, you have to consider the effect of his drunkenness.... . ... ... Haz«-n, n.J.upon Ins intention, to shew a malicious intention being necessary 
to constitute the crime of murder.”

And further on he says:—
‘‘But you will bear in mind that although a man by reason 

of drunkenness be exonerated from a criminal intent and de
clared to be not guilty of murder inasmuch as to constitute 
manslaughter it is not necessary to shew a guilty intention, 
drunkenness will never excuse him from the culpable homicide 
of manslaughter. 1 say to you therefore, gentlemen, that if 
you find Spellman was so drunk as to prevent him from form
ing a wrongful intention, and that is the defence set up here, 
and that on that account you cannot say he is guilty of murder, 
still if the homicide be culpable and I cannot see how under 
the evidence you can find otherwise, the prisoner would be 
guilty of manslaughter and not murder though such an act 
in a sober man would prove an intention to do grievous bodily 
harm.”

It will be seen that the objection made on behalf of the pris
oner is to the latter part of the last sentence, and I presume 
relates to the statement ‘‘I cannot see how under the evidence 
you can find otherwise.”

Previous to this the trial Judge had said to the jury:—
“All the Crown is required to prove and these several matters 

resolve themselves into questions which you will have to answer, 
is when the prisoner struck the fatal blow, assuming for the 
moment that he did strike it, but whether he did or not is a 
question for you to determine, did he strike the blow for an 
unlawful object and did he know or ought he to know that that 
blow would be likely to cause death. If he did that is murder, 
and it makes no difference though he may have desired that 
the object that he had in view, the unlawful object he was pur
suing, should be effected without hurting anyone. To warrant 
you in convicting the prisoner under this sub-section it is 
essential that three facts should be established to your satis
faction. Was the blow that killed Norris dealt him by the 
prisoner? In striking the deceased was the prisoner in pursuit 
of some unlawful object? And did he know or should he as 
a reasonable man have known, should a reasonable man in the
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circumstances of the case have known that the blow which he 
delivered was such an act as to be likely to cause deatht"

One of the witnesses at the trial was O’Brien, who had been 
jointly indicted with the accused, tried separately and acquit 
ted by a jury, and the Judge informed the jury that they 
must regard O’Brien’s evidence as that of an accomplice, an.l 
they must acquit the prisoner unless the testimony of O’Brien 
was corroborated not only as to the circumstances of the of
fence, but also as to the participation in it of the accused. II ■ 
stated it might be that they would be able to find a verdict in 
the case without the evidence of O'Brien altogether but if they 
had to resort to the evidence of O'Brien in order to satisfy 
themselves of the guilt of the accused, then he directed them 
that O’Brien was an accomplice, that his evidence must be eon 
firmed not only as to the circumstances of the crime but also 
as to the identity of the prisoner.

It will be seen that this was distinctly in favor of the prisoner, 
and without expressing an opinion on the subject, as it is mil 
necessary to decide the point in the present case, I think that 
very great doubt might arise as to the correctness of describing 
O’Brien as an accomplice, in view of the fact that he had been 
tried and acquitted of the offence.

The Judge further pointed out to the jury that in case there 
was any reasonable doubt as to the guilt of the prisoner they 
were bound in law to give the prisoner the benefit of it, and 
that the Crown had not only to prove the facts necessary In 
convict the prisoner of the charge, but it had to prove liis 
guilt without any reasonable doubt, for every man is presumed 
to be innocent until he is proved guilty.

At the conclusion he stated that if he was guilty the offenei- 
was either murder or manslaughter, but whether murder i 
manslaughter was for the jury to say. He stated that the jury- 
might under the indictment acquit the prisoner of murder and 
find him guilty of manslaughter, or find him not guilty of mur
der, or might acquit him, and that any one of these verdicts 
would be a good verdict, stating that there was no doubt in 
the world that the jury should be able to arrive at some con
clusion. He said—“What that conclusion is going to be gentle 
men is for you and not for me. You have to take the law as 
I interpret it, but as for the questions of fact let me tell you 
in conclusion that you are the supreme judges of them. I want 
you to withdraw from your minds any impression that I may 
have given you as to the facts, and deal with them untrammelled 
in any way by anything I have said.’’
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In conclusion he asked the counsel for the defendant if there N B- 
was anything upon which he desired that he should further appTdIv
direct the jury, to which Mr. Mull in replied asking that there ----
should be a direction along the recent decision in the Clark Rkx 
ease, [Clark v. The Kina (1921), 59 D.L.R. 121, 35 Can. Cr. sera'»»».
Cas. 261] viz., that if the jury have a reasonable doubt as to -----
the defence of drunkenness, that is as to the prisoner’s mind ,,aacU>CJ 
being so obscured by drunkenness as to render him incapable 
of forming any intent, then in dealing with the charge of 
murder they should give the prisoner the benefit of such a 
doubt and find him not guilty of the charge ; to which the Court 
replied that he would not charge as requested by Mr. Mull in, 
but would leave the case to the jury in the way he had put 
it, and would take the responsibility.

Throughout the case the principal effort of the counsel for 
the defence while contesting the prisoner’s guilt on any charge 
seems to have been directed to having culpable homicide re
duced from murder to manslaughter, on the ground of the 
prisoner’s inability to form any intention to commit a wrong
ful act because of his condition caused by drinking quantities 
of lemon extract, having no doubt in his mind the decision of 
the House of Lords in the case of R. v. Beard, [1920] A.C. 479,
14 Cr. App. R. 159, 89 L.J. (K.13.) 437, where it was decided 
that where a specific intent Is an essential element in a criminal 
offence, evidence of a state of drunkenness rendering the ac
cused incapable of forming such an intent should, except where 
insanity is pleaded be taken into consideration with the other 
facts proved in order to determine whether he had in fnct 
formed the intent necessary to constitute a particular crime.

The jury evidently found that the prisoner was not in a con
dition to form the intent necessary to constitute the crime of 
murder and therefore reduced the offence to manslaughter. I 
fail to see any reason why this verdict should be interfered 
with. There is nothing in the Judge’» charge in my opinion 
to justify the conclusion that he was in error in saying what 
he did. The jury was informed, as appears from the portions 
of his charge which I have quoted, that it was essential in 
convicting the prisoner that it should be established to their 
satisfaction that the blow which killed Norris was dealt him 
by the prisoner, and that in striking him the prisoner was in 
pursuit of some unlawful object. They were further told that 
he should be given the advantage of every reasonable doubt, 
and all this had reference as much to the crime of manslaughter 
as to that of murder, and 1 was not impressed by the argument
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of the counsel for the defence to the effect that those portions 
of the Judge's charge would be regarded by the jury as having 
relation to the murder charge and not to the lesser offence.

In my opinion, therefore, the appeal should be dismissed.
Conviction affirmed.

♦UEORtiK v. CANADIAN NORTHERN R. Co.
Ontario Supreme Court, Mount, J. February /.$, IBiJ. 

Cakkikhs ( 8IIIC—386) —LiAiui.iTv mu theft — Litt on — Notice <>i 
ARM VAI,—W A RE IIOI HE M AN—C AIE.

The liability of the railway company for the theft from a ship
ment of liquor at its warehouse after arrival at destination, hut 
before written notice of arrival had been given to the consign. , 
is that of a common carrier and not of a warehouseman. Failure 
on the part of the company to take extra precautions to guard i 
shipment of that nature is negligence for which it would also he 
liable as a warehouseman.

Damages (glUD—125)—Carrier—Loss of goods—Liquor.
The measure of damages, in an action against a carrier for the 

loss from a shipment of liquor, is the replacement value of tli 
goods at the time of trial, plus the proportionate duties paid th« i. 
on, but subject to the right of refund thereof.

An action for damages for the loss of 76 cases of Scotch 
whiskey, consigned to the plaintiff at Fort Frances, and said in 
have been stolen from the defendant company’s warehouse 
there.

F. H. Morris, K.C., for plaintiff.
F. II. Keefer, K.C., for defendant company.
Mow at, J. The plaintiff, living at Fort Frances, pur

chased in Great Britain, on June 7, 1921, 100 cases of Scotch 
whiskey, and prepaid the freight. The vendors shipped by 
C.P.O. steamer Megantic, and the shipping company reshipped 
from Montreal wharf to Fort Frances by the defendant com
pany’s line. The goods being bonded goods, a “pink manifest ” 
in triplicate was issued, but the bill of lading was not put in at 
the trial. The consignment reached Fort Frances at 8.35 a.in. 
on June 27, and was under special guard on the freight-train 
up to the time of its arrival, and also until 11 a.m. after re
moval from the freight-car. The reason for this guard was that 
whisky had become of unusual value on account of the passing 
of the amendment to the Canada Temperance Act, by 10 Geo. 
V. ch. 8, prohibiting importation into the Province, and the 
proclamation of the day and hour fateful to all users of liquor 
w’as July 18, 1921, at midnight. That class of the community 
had become nervously apprehensive of the prospect of being

•Affirmed as to all but damages by the Appellate Division of the 
Supreme Court. November 13, 1922, 23 O.W.N. 245, a full report of 
which will appear later.
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without tin* stimulating beverages to which they were accus
tomed, and had become eager to stock their “private dwelling 
houses in which they reside” before the hour had struck.

Kossington, special service officer of the railway company 
(i.e., a detective) stationed at Fort Frances, says he telephoned 
to the plaintiff after the arrival of the consignment informing 
him that it had arrived intact and in good order. lie kept 
special watch over the cases on the platform opposite the Suf
ferance Warehouse until it was handed over to the Customs 
officers, who had the keys of that warehosue, at 11 a.in., and 
in the noon-hour again telephoned the plaintiff as to what had 
been done with the eases and asked him when he could clear 
them from the Customs. The plaintiff in reply said that lie 
could take the goods as soon as cleared ; but, as there was a 
circus company performing in town, asked if it were necessary 
for him to take extra precaution in guarding the goods. Rcss- 
ington, he says, told him not to mind about that, for he. Ross- 
ington, would look after it, as he had done in the ease of other 
consignments. This conversation is not denied by Rossington. 
although there is a discrepancy between the two persons as to 
whether there were two telephone conversations or but the one 
at the noon-hour.

The railway company freight officials gave the plaintiff notice 
of the arrival by mailing the regulation postcard, dated and 
postmarked June 28, the day after.

In the morning of June 28, that Customs lading waiter, J. W. 
Prout, discovered that the sufferance warehouse had been 
opened, by the hasp being unscrewed and taken off, and that 
7ti cases out of the 100 had been stolen. No trace of these was 
found except that a case containing 11 empty straw wrapping 
and one full bottle in its wrapping was discovered a few hun
dred yards along the road from the station.

The point for decision in the case is whether the consignee 
or the railway company shall bear the loss of the 76 cases, and 
to assist this purpose it must be determined whether the railway 
company, at the time of the theft, was a common carrier or a 
warehouseman. I find that it was a carrier.

“Where the carrier is not bound to deliver at the house of 
the consignee, his liability as carrier ceases when he has brought 
ine goods to the station of destination, and given the consignee 
notice of arrival, and allowed the consignee a reasonable time 
in which to remove the goods. A reasonable time, however, 
must always be allowed for the removal. What that time is
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must depend on the circumstances of each case”: Halsbury s 
Laws of England, vol. 4, p. 12 ((’arriéra).

The decisions in Ontario bear out this statement of the law. 
The plaintiff had not time or opportunity to take over the 
goods.

The standard bill of lading for railways formulated by tin* 
Board of Railway Commissioners for Canada provides thus 
(sec. 6) : “Goods not removed by the party entitled to receive 
them within 48 hours, or in the case of bonded goods within 
72 hours, after written notice has been sent or given, may be 
kept in a car, station, or warehouse of the carrier subject to a 
reasonable charge for storage and to the carrier’s responsibility 
as warehouseman only,” which means that before the expiry of 
those periods the railway company is to remain carrier unless 
circumstances intervene to change its character and respon
sibility. Here there was no written notice until the postcard 
of the 28th June, which contains some irony, because as a 
matter of fact the 76 eases had then been stolen. If there i> 
strength in the contention that the oral telephone notice from 
the defendant company’s detective on the day of arrival put 
the duty upon the plaintiff of at once removing the goods, a 
cogent answer is that the company must have known by ex 
perience that the goods could not be cleared at Fort Frances 
until they had been gauged, which would take the time eon 
sumed in sending a bottle to Port Arthur Customs House and 
its return from there; the amount of Customs duty depending 
on the liquor being above or below “the strength of proof.”

If the company’s character as common carrier existed at tin- 
time of the theft, the question of negligence is not germane to 
the inquiry as to whether it is said to be held liable for the loss 
or not. because a common carrier “is in the nature of an insurer, 
and if he carries without any qualification of his liability, he 
becomes an insurer against all but fire, tempest, and the King’s 
enemies, and he insures against thieves, and the frauds of lii> 
own servants:” Itrind v. Dale (1837), 8 C. & P. 207, per Lord 
Abinger, at p. 211.

The railway company takes the position that it was a war*- 
houseman. In a document called in railway language “Expense 
bill No. 1,” it charged the plaintiff $7.20 as storage on 100 cos -' 
from the 27th June to the 18th July, although upon this some 
expense bill it is noted and admitted that 76 cases had been 
stolen from the warehouse. As warehouseman for hire, upon 
thg railway company is the onus of accounting for goods which 
it cannot return to its owner: Pratt v. Waddington (1011).
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23 O.L.R. 178; Carlisle v. Grand Trunk H. Co. (1912), 1 D.L.K. Ont.
130 at p|>. 135, 136. 25 O.L.R. 372, at p. 379; by shewing eir- s ç
cumstancee which negative negligence on its part. I find that ----
it has not satisfied this condition. The degree of care required Geohuk 
by a warehouseman is that which a careful and vigilant man canaiuan 
would exercise in the custody of his own goods of similar Nobtiikkn 
character : Wyatt Paine on Bailments (1901), p. 93. R- ^°-

In the statement of defence itself it is pleaded that the plain- mowbi.j. 
tiff well knew that the said shipment was about to arrive at 
Fort Frances, ami that acts of theft were common in the ease 
of goods of such class, and that the plaintiff should have for his 
own protection taken extra precautions to see that the same 
were guarded and looked after. If he had done so. his guard 
would have been an intruder. But, if extra guarding was in
cumbent upon the plaintiff, a citizen having few such trans
actions, the more would it be incumbent on the company—well 
aware of the many thefts—to take special precautions to pre
vent the stealing of whisky, which in many communities—and 
probably in Fort Frances—was scarcely realised to be a crime 
by those who were not wealthy enough to lay in large stocks for 
the dry years to follow ; yet, although the consignment was spec
ially guarded on the train which brought it. and although a 
special guard was put on the 24 cases which remained after the 
theft, on the night of the 27th June this precious freight was 
left in a bonded warehouse, where the locking arrangements were 
«I lite flimsy and inadequate, as is proved by the fact that the 
screws holding the hasp were removed in a few minutes, and 
the sliding door thus opened. If the hasp had been attached 
to a substantial staple driven in and clinched on the other side 
of the floor, or had the hasp been fastened by bolts and nutted 
on the inside, there would have been something to say to nega
tive negligence. I'nder see. 18 of the regulations of the Customs 
Department, 1155B, all railway companies shall provide secure 
and commodious “Sufferance Houses’’ in connection with their 
stations for landing, storing, delivering, and forwarding bonded 
goods, and all such premises are to be made secure to the satis
faction of the collector or proper officer of Customs. But the 
railway company remains warehouseman ; it is the railway com
pany that collects the customs duties and pays them over to the 
Department ; it was the railway company that made the ware
house charges in the present instance, and its warehouse is not 
a warehouse merely for the purposes of the Customs Depart
ment, but a warehouse as between the warehouseman and the 
bailor, and that must be the test of security and safe custody.

42—69 IM..K.



658 Dominion Law Reports. [69 DX.lt.

Ont. It follows that as warehouseman (if it were such) the rail
— way company would also be liable.

Thu facts in this case make it different from Brown v. Dorn 
inion Express Co. (1921), 67 D.L.R. 325, 51 O.L.R. 359 where 
the whisky stolen was “at owner’s risk.”

The plaintiff claims damages on the basis of what he had 
to pay for 76 cases at $40 per case to replace what was stolen. 
There is authority for making, as in conversion, the standard 
of damages the value of the goods at the time of a trial, and as 
in cases of breach of contract to supply : Halsbury’s Laws of 
England, vol. 10, p. 344 (Damages), lie is entitled therefore 
to recover $3,040 on that count.

As regards duty paid the Department of Customs, the ruling 
of the Commissioner of Customs was that the duty on 100 cases 
was $1,922.12; the Commissioner’s ruling was founded on reg
ulation No. 1343B, sec. 14 (g) : “If a deficiency be found in 
the quantity of goods remaining in warehouse when compan d 
with the quantities originally warehoused .... then in such 
•ase the duty on the quantity found deficient shall be paid to 
the Collector of Customs before the ex-warehousing of such 
remaining goods” (Order in Council, 22nd May, 1900).

The proportion of the duty imputable to 76 cases is $1,460.H1. 
The plaintiff is entitled to add this sum as part of his damages. 
But he put in a claim for a refund of this amount, and the rail
way company is to be placed in his shoes as regards this claim. 
If it has been refunded, it is not to be added to the damages ; 
if it has not been refunded, the railway company is cut it II 
to an assignment of it.

The plaintiff will have his costs of action.
Judy ment for plaintif).

Il4‘ HARRISON.
Ontario Supreme Court. Orde, J. February Id, 19.12. 

Bankruptcy ( § 11—20)—Priority of claims—Lien for taxes—M« *i:t-

The lien of a municipal corporation for arrears of taxes and r 
the Assessment Act. R.S.O. 1914, eh. 195, sec. 109, Is enforce i Me 
as against the goods of a luukrupt In the hands of the trustee in 
bankruptcy, by virtue of sec. 51 (6) of the Bankruptcy Act, and 
ranks prior to the claim of a first mortgagee.

[See Annotations, 53 D.L.R. 135, 56 D.L.R. 104, 59 D.L.R. l.J

Henry F. Harrison, the insolvent, who carried on a hotel 
business at Oakville, made an assignment to an authorise ! 
trustee under the Bankruptcy Act on August 16, 1921. A day 
or two later the municipal corporation of the Town of Oakville 
seized certain goods and chattels of the insolvent, at Oakville,
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f r arrears of taxes against tin* lands of the insolvent, amount
ing to $1,482.22; but, pursuant to an order of the Registrar in 
Bankruptcy, these goods were returned to the possession of the 
trustee, without prejudice to any claim of the corporation of 
the town to he paid out of the proceeds of the sale of the goods 
by the trustee.

William S. Davis held a first mortgage on the lands of the 
insolvent, upon which there was alleged to be due for principle 
and interest a sum exceeding $25,000, and was taking steps to 
realise under his power of sale.

The arrears of taxes being of course a lien upon the lands 
ranking ahead of his mortgage, and to this extent impairing 
his security, Davis applied for an order declaring that the 
town corporation was entitled to levy upon the goods of the 
insolvent in the hands of the trustee and to be paid out of the 
proceeds, and directing the trustee to sell the goods and pay 
tin; arrears of taxes.

J. M. Ferguson, K.C., for the applicant.
II. II. Donald, for the trustee.
•I. M. Godfrey, K.O., for the town corporation.
OltDE, J. (after stating the facts as above) Under sec. KM), 

IX) hiiIhoc. 1, cf the Assessment Act, R.8.O. 1914, eh. 195. the 
municipality lias a lien (para. 1) upon the goods of the owner 
or tenant of the lands in respect of which the taxes are pay
able, wherever found within the county in which the munici
pality lies, and likewise (para. 4) upon goods upon the lands 
where title is claimed by purchase, gift, transfer, or assign
ment from the person taxed.

The trustee contends that these words are not sufficient to 
cover the ease of a transfer of title operating by virtue of a 
receiving order or an authorised assignment. With this view 
Î cannot agree. If the goods are still on the land which is 
charged with the payment of the taxes, then they arc subject to 
seizure even in the hands of the trustee, because his title is 
derived by a transfer or assignment (whether statutory or vol
untary is immaterial) from the owner, within the meaning of 
para. 4 of sub-sec. 1 of sec. 109 of the Assessment Act, and con
sequently are within the protection afforded to claims for taxes 
by sub-sec. 6* of sec. 51 of the Bankruptcy Act.

*(fi) Nothing in this section shall interfere with the collection tf 
any taxes, rates or assessments now or at any time hereafter payable 
by or levied or imposed upon the debtor or upon any property of the 
debtor under any law of the Dominion, or of the Province wherein 
such property is situate, or in which the debtor resides, nor prejudice 
or affect any lien or charge in respect to such a property created by 
any such laws.
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Que- There is no conflict between this view and that already ex
K.b. pressed in He F. K. West Vo. (1921), 62 D.L.R. 207, 50 O.L.R. 

631, as to business taxes. See (1921), 68 D.L.R. 772, 50 O.L.R 
at p. 644. There I held that sub-see. 11 (added in 1917, 7 Geo. 
V. eh. 45, see. 10) of see. 109 of the Assessment Act was not 
wide enough to cover the ease of assignment or receiving order* 
under the Bankruptcy Act so as to give to the purely person d 
claim for business taxes any privilege under sub-sec. 6 of see. 
51 of the Bankruptcy Act. But in the ease of taxes charged 
upon the lands, the wording of sub-see. 1 of see. 109 is quite 
different, and is, in my judgment, sufficiently wide to preserve 
the privilege even after the bankruptcy.

Though the municipality was represented upon the motion 
it is not asking for the order. The application is by the mon 
gagee. This, in my judgment, is immaterial. It is simply a case 
for marshalling. The municipality has two funds or seeuritie 
to which it can resort for payment of the taxes, and the mort 
gagee has hut one. Under these circumstances, he is entitled, 
as against the insolvent estate, if the municipality exacts tie 
taxes from the lands, to the benefit of the other security. The 
town corporation’s right to assert its claim was preserved by 
the Registrar’s order, and that must enure for the benefit of 
the mortgagee as well.

There will, therefore, be an order directing the trustee to 
sell sufficient of the goods to pay the taxes, costs of seizure, and 
such other costs as are payable to the municipality, and to pay 
the same.

The costs of the mortgagee and of the town corporation and 
of the trustee upon this motion will he paid out of the insolvent 
estate.

./ udume n t accordinyly.

riTY OF MONTREAL v. MOXGEON.
Quebec Court of King's Bench, Appeal side, Lamothe, C.J., Lavergni, 

Pelletier, Martin and (Jrccnshiclds, JJ. June 2S, 1920.
Disorderly housd—Charge of keeping dismissed—Police Register of

BAWDY HOUSES—IMPROPER LISTING OF ACCUSED AS HAVING BEEN 
CONVICTED WHEN IN FACT DISCHARGED—NOTICE FROM ClTY Pol it R
Department to property owner under C'r. Code sec. 228 A 
Liability oi city municipality in damages.

A city municipality may properly be held liable in damngis 
by reason of its improperly listing through its police office in a 
special Police record of disorderly houses the name of the plain 
tiff as having been convicted of keeping when in fact she In I 
been acquitted on the charge and for improperly sending a noth e
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of conviction to the property owner under sec. 228 A of the 
Criminal Code; but the police officer who laid the charge of 
keeping against the plaintiff and who took no part in the execu
tion of the warrant of arrest or in the erroneous listing and the 
notice to the property owner, is not liable if he acted without 
malice and without reasonable and probable cause.

Appeal by defendants from the judgment of the Superior 
Court in an action bv Dame Mongeon against the City of Mon
treal and one Archambault, its Superintendent of Police. The 
judgment against Archambault was set aside and the judgment 
against the city maintained.

Laurendeau, Archambault, Damphause, Jar r if, Huiler and St. 
Pierre, for the City of Montreal and Archambault defendants, 
appellants.

A. Papineau Mathieu, for the plaintiff. (Mongeon). respon
dent.

Lamothe, C.J.j—I am of opinion that the judgment rendered 
against Archambault should be reversed and the action dismiss
ed as regards him. I am, however, of opinion that the judg
ment should he confirmed in its dispositif as regards the city 
appellant.

Archambault laid a complaint against the plaintiff accusing 
her of keeping a disorderly house. The Recorder’s Court dis
missed this complaint, each party paying his own costs. The 
plaintiff, relying on this acquittal, alleges that Archambault in
formed on her in malice and without cause. The defendant, 
Archambault, pleaded that he was a peace officer (constable > 
and that he acted with reasonable and probable cause. He 
invokes art. 88 C.C.P. [foot note (a)] and argues that the ac
tion brought against him should fail through want of prelim
inary notice. The complaint against the plaintiff could Le laid 
by any citizen. Constables do not enjoy greater rights in this 
respect than other persons. It was not in his quality of peace 
officer that Archambault made the complaint ; he made it at the 
request of the City of Montreal, and as an employee of that 
municipality. This circumstance produces two consequences ; 1.

(a) Notice of Action against Prni.ic Officer in Quebec.
Article 88, Quebec Code of Civil Procedure, enacts as follows: “No 

public officer or other person fulfilling any public function or duty 
van be sued for damages by reason of any act done by him in the 
exercise of his functions, nor can any verdict or judgment be ren
dered against him unless notice of such action has been given him 
at least one month before the issue of the writ of summons. Such 
notice must be in writing; it must state the grounds of the action 
and the name of the plaintiff's attorney or agent, and indicate his 
office; and must be served upon him personally or at his domicile.’*

Que.
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That Archambault is not entitled to the notice required by ail. 
88 C.C.P. ; 2. That the City of Montreal is responsible for Hi 
act of its employee.

But the action against Archambault must fail for another 
reason, namely: because there was reasonable and probable 
cause for laying such information, although there was not a 
sufficient ease for conviction. Reports had been made in writ 
ing containing statements which by their nature constitute! 
a justification for the information. These reports bore every 
appearance of truth and good faith. Any citizen on read it m 
them would have been justified in doing what Archambault did. 
This constitutes sufficient ground for dismissing an action in 
damages. The fact that Archambault was present when the 
plaintiff was arrested in execution of a warrant issued by a 
Court of competent jurisdiction, does not increase the gravity 
of his legal position.

As regards the City of Montreal, it was equally justified in 
having the complaint brought against the defendant, consider
ing the information that was furnished to Inspector Belanger. 
The confirmation of the judgment against the city should n< : 
be based upon the fact of the arrest, but upon other facts in 
the case. The Police Department keeps in a register a list, of 
disorderly houses, (b) The plaintiffs house was entered on thi 
list, without any subsequent entry to indicate that the charge 
was dismissed. This is a serious circumstance involving dam
ages. There is another fact equally serious: the Chief of Polie 
wrote to the Montreal Trust Company, who represented the 
owners of the house occupied by the plaintiff, saying that the

(b) Liability of Owner of Property used as Disorderly house in 
Province of Quebec.

By Canada Statutes 1913, ch. 13, sec. 228 A of the Criminal Code, 
was enacted as follows:—

228 A. Any one who, as landlord, lessor, tenant, occupier, agent or 
otherwise, has charge or control of any premises and knowingly per
mits such premises or any part thereof to be let or used for tlu 
purposes of a disorderly house shall be liable upon summary convic
tion to a fine of two hundred dollars and costs, or to imprisonment 
not exceeding two months, or to both fine and imprisonment.

(2.) If the landlord, lessor or agent of premises in respect of which 
any person has been convicted as the keeper of a common bawdy- 
house fails, after such conviction has been brought to his notice, to 
exercise any right he may have to determine the tenancy or right 
of occupation of the person so convicted, and subsequently any such 
offence is again committed on the said premises, such landlord, lessor 
or agent shall be deemed to be a keeper of a common bawdy-house 
unless he proves that he has taken all reasonable steps to prevent 
the recurrence of the offence.
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latter had been accused of keeping a disorderly house, and had 
been found guilty of the charge. This is contrary to the truth; 
it induced the owner to take very disagreeable measures. Cor
respondence took place with the Chief of Police who finally 
abandoned the stand he had taken. He says there was error. 
That error caused damages for which the municipality is re
sponsible. The city’s pretension that the Chief of Police took 
this action, not as its employee, but as a peace officer acting 
under the Criminal Code, cannot lie seriously entertained. The 
Criminal Code does enable constables to send such notices, and 
the present notice is governed by the ordinary rules regarding 
offences and quasi-offences.

Confirmation of the judgment against the City of Montreal 
alone for $500, involves a somewhat special adjudication as to 
costs. The plaintiff-respondent’s action against the defendant- 
appellant Archambault being dismissed, the plaintiff is eon 
demned to pay the costs of the contestation made by the said 
Archambault in the Superior Court, the separate contestation. 
The City of Montreal is condemned to pay the costs of an action 
for $500 in the Superior Court, including all the costs of hear
ing. As the appeal fails as regards the defendant Archambault 
and succeeds as regards the City of Montreal, each party must 
pay its own costs since the two defendants joined in a single 
inscription in appeal.

Pelletier, J., dissented.
Martin, J.$—In the view that I take of this cause, it is
In the Province of Quebec there ai e additional regulatory provisions 

of the class commonly called “Red Light Abatement law," passed 
by the provincial legislature in 1920 under the title “An Act respect
ing the owners of houses used as disorderly houses."

It is to be noted, however, that this provincial legislation was 
passed after the decision appealed from in Montreal v. Mongeon, report
ed above.

By Statutes of Quebec 1920, Chap. 81, the following provisions are

It shall be illegal for any person who owns or occupies any house 
or building of any nature whatsoever, to use or to allow any person 
to use the same as a disorderly house. A certified copy of any 
judgment convicting any person of an offence under sec. 228, 228a, 
229 or 229a of the Criminal Code shall be prima facie proof of such 
use of the house in respect of which such conviction was had. (Sec. 
2).

"Disorderly House" shall mean a house used for any of the pur
poses which constitute a disorderly house within the meaning of Part 
V of the Criminal Code. (Sec. 1 (b) ).

Any person knowing or having reason to believe that any building 
or part of a building is being made use of as a disorderly house, may 
send to the registered owner, or to the lessor, or to the agent of the 
registered owner, or to the lessor of such building, a notice, aecom*
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Marlin, J.

unnecessary to decide the much debated question as to what 
extent and in what eases the city of Montreal is responsible 
for the acts of its police officers in laying an information under 
the provisions of the Criminal ('ode or in causing the arrest < t 
offenders of the provisions of that ('ode. The extent of such 
responsibility must depend upon the circumstances of each case. 
Generally speaking, a police officer is not the agent of the mun
icipal corporation which appoints him to the position and if 
a constable, for instance, arrests a person in the act of com
mitting a crime, he does not do so as an employee or prcposi' of 
the city. Of course, the responsibility of the city attaches where 
the latter has authorised or adopted the acts of its constables.

Tt is unnecessary to repeat the views expressed by Carroll, 
J. speaking for this Court in the case of Fafard v. City of Qm 
bee (1917), 35 D.L.R. (i(il, 26 Que. K.B. 139, where he points 
out the distinction to be made on the question of responsibility 
of the municipal corporation.

In the present case, it was urged that the city had authorised 
and adopted the acts of its police officers in forming what was 
generally styled the “Morality Squad” to suppress immorality 
in the city. In this case, I prefer not to express a firm view on 
this point and it is unnecessary to do so.

On the question of want of reasonable and probable cause, I 
am of opinion that what occurred in respondent’s house on the 
occasion of the visits of constables Labelle and Chabot, created 
grounds of reasonable and probable cause for the belief that 
225 Bleury Street was a disorderly house.

Holding as I do that Archambault had reasonable and prob
able cause for doing what he did, we cannot say lie was acting 
in bad faith and he was entitled to notice of the action under

panied by a certified copy of any conviction as aforesaid, if any there 
be, by registered mail to the last known address of the said own* 
lessor, agent or lessee, as the case may be. (Sec. 3).

Ten days after the mailing of such notice, if such building or any 
part thereof still continues to be used as a disorderly house, any 
person may apply for and obtain an injunction directed to the owner, 
lessor, lessee or occupant of such building, or to all such persons, re
straining them, their heirs, assignees or successors from using or 
permitting the use of such building or any other building for the 
purposes above mentioned. (Sec. 4).

If the judge finds that the use of such building as a disorderly 
house continues, he shall by his final judgment, in addition to ill 
other orders he is by law empowered to make, order the closing of 
the said building against its use for any purpose whatsoever lui- a 
period of not more than one year from the date of judgment, which 
said order shall be registered at the registry office of the registration
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art. 88 C.C.P., and the jurisprudence of this Court. As to ap- Que- 
pellant Archambault, I would maintain the present appeal and ^.1$. 
dismiss the action against him without costs.

As to the other appellant, the city of Montreal, even if respon- montkkal 
sible for the acts of Archambault, there existed in my opinion v. 
reasonable and probable cause for the aets of Archambault, ami Mqmkon. 
the city could not he condemned on this ground. Nevertheless, Green shields, 
in my opinion, the judgment of the Superior Court, in so far 
as the city of Montreal is condemned, should be confirmed on 
the ground that the Superintendent of Police, not acting as a 
constable or peace officer under the provisions of the criminal 
law but acting as an employee of the city, notified the owners 
of the house occupied by respondent that she had been convicted 
of keeping a common bawdy house, whereas in truth and in 
fact she had been acquitted of such charge. The action of the 
Superintendent of Police in causing respondent's name to lie 
inscribed in the register or book of record kept of persons con
victed of keeping a disorderly house, after her acquittal, and 
the carelessness and recklessness of this official in sending to 
the proprietor of the house a notice that she had been convicted 
when she had been acquitted, constitutes a faute, an act dom
mageable, sufficient to engage the responsibility of the city.
The amount of the condemnation is not contested.

I would confirm the judgment of the Superior (’ourt in so 
far as the city of Montreal is concerned, with costs in liotli 
Courts.

Green shields, J. (after stating the facts) Archambault 
neither knew the plaintiff’s name nor the plaintiff, and had no 
personal knowledge whatever of the character of the house or 
its inmates. In the information or complaint, he states that he

division in question within ten days thereof with a notice stating 
that it affects the immoveable property concerned. The judgment 
shall affect the property only from the date of its registration, and 
shall have no effect whatever against any persons acquiring rights 
in or upon such property prior to such registration. (Sec. 7).

In 1921, sec. 7 was amended by adding at the end of the 2nd para
graph: “Nevertheless the notice given under sec. 3 shall have effect 
as against any person acquiring such property before the registration 
of the judgment, if the Court lie of opinion that such acquirer is 
using the building in question, or any part thereof, as a disorderly 
house..” 1921 Que., ch. 98, in effect March 19, 1921.

The Provincial Act contains other provisions for suspension of the 
judgment on certain conditions, the giving of a cash bond, etc. and 
for the protection of the property during the period for which the 
building is closed (Secs. 8 and 9); and for the avoidance of the 
lease (Sec. 10).
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has just reason to suspect and to believe, and that he does sus 
pect and believe upon information received, that the person 
described in his complaint was the keeper of a common bawdy 
house. Upon this complaint the warrant issued. Archambault 
took no part in the execution of this warrant, and no complaint 
is made against him on that score, and if the condemnation 

ont-nshteids, against Archambault stands, it must be based solely upon tli 
J- fact that he, under instructions and upon such information as 

he had, signed the complaint.
A serious if not violent attack is made upon the testimony 

of the two constables who were delegated by their chief 1o 
make the case. They arc known by name as S. Labelle and F. 
Chabot.

I am not called upon to decide, whether or not the 
was guilty of the offence charged. The recorder said she was 
not guilty. For some reason he did not award her the costs 
of her defence. In like manner, I am not called upon to de 
cide whether Labelle and Chabot told the truth, either in their 
report or in their testimony. What I am called upon to de 
cide is, whether or not Archambault, being in possession of the 
information he had, and having received it from the source lie 
did, whether he acted as a reasonable man should or would 
under like circumstances.

It is the duty of a policeman, as it is the duty of every in 
dividual, to denounce crime. If the policeman or the individuel 
does it in good faith and with grounds that can be considered 
by a reasonable man sufficient, then the policeman and the in 
dividual is immune from attack. Reasonable and probable 
cause even destroys express malice. The lack or want of rea
sonable and probable cause, presumes malice. A man may In- 
actuated by feelings or hatred (which means more than malice), 
but if another gives him reasonable and probable cause to in 
stitute proceedings before the Criminal Court an action in dam
ages will not lie even though there be an acquittal. I ha vi
no hesitation whatever in freeing the defendant Archambault 
from the judgment, and that on the ground (if for none other 
that he acted with reasonable and probable cause.

There is another ground upon which I think the defendant, 
Archambault, is bound to escape. I am of opinion that he was 
a public officer, or, in any event, a person fulfilling a publi 
function or duty; that he acted in good faith, and that he was 
entitled to the notice called for by art. 88 C.C.P. I should 
maintain Archambault’s appeal and dismiss the action against

6%

Quo.

K.B.

City of
Montreal

Mongeos.

0
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him.
As to the appeal of the city. I am of opinion that under the 

circumstances disclosed by the proof, that Belanger, Label le, 
Chabot, Campeau and Archambault were préposes of the city, 
and I believe that the city defendant is responsible for their 
acts.

Having come to the conclusion that Archambault is free from 
blame, I might come to a similar conclusion with respect to 
the city were it not for an incident that occured after all 
that is charged against Archambault and the others except 
Campeau, had ended.

The plaintiff was acquitted on February 8, 1918. It would 
seem that as part of the system of keeping records in the City 
Hall they have a book containing what I might call a “black 
list.” As soon as any person is arrested for keeping a common 
bawdy house, his or her name, as the case may be, is entered 
in this book. It is justified on the ground that it is advisable 
to have a record of these persons. That may or may not be 
right and wise. It is not advisable that the employees of the 
city should come to the conclusion that the mere entry of a 
person’s name in this book makes him black or convicts him 
of an offence. Six days after the plaintiff was acquitted, and 
for no reason whatever, and with no excuse or explanation 
given, the Superintendent of Police wrote the following letter 
to the Montreal Trust Co., a well known and influential company 
in this city:—

“I hereby beg to notify you that Lucie Mongeau occupant 
of the house bearing civic No. 225 llleury Street, of which 
you are owner, has been arrested and convicted on the 11th 
of February, of keeping a common bawdy house. Therefore, 
1 wish to draw attention to Art. 228a, sec. 2 of the Criminal 
Code, which reads as follows. (Then follows the section of the 
Code.) ”

This letter was received by the Montreal Trust Co., and it 
promptly proceeded to make investigation. Un February 25 
it wrote, through one of its employees, Lucas, to the Superin
tendent of the Police; told the Superintendent that the property 
was owned by II. N. Chauvin and the writer, although nominally 
it stood in the name of the Montreal Trust Co., and that the 
letter had been handed over by the Montreal Trust Co. to the 
writer and Chauvin. Chauvin and Lucas had employed the 
A. F. Gault Trust Co. to administer this property as their 
agents, and they handed the letter over to the Gault Co., thus

Que.

K.B.

Montrk.xl

GreenslileUN,
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giving it further publicity. The Superintendent got the report 
that the plaintiff had occupied the premises for several year- 
and the Gault Trust Company believed her to be absolutely 
honorable and respectable in every way. Then Mr. Lucas adds:

“We are most anxious to get to the bottom of this matter 
and would ask you. therefore, to kindly let us know by return 
mail whether Mr. Mathieu is correct in his statement that Mr>. 
Privey, (the plaintiff) was acquitted or not. If Mrs. 1‘rivey wa- 
actually convicted, she cannot leave our property too quickly, 
but if she was acquitted your charge cannot be too quickly 
withdrawn.”

The following day the charge was withdrawn. The error 
was admitted; regret was expressed by Campeau that the error 
had occurred. His regret did not remedy the damage.

As I have stated, there is no excuse or justification pleaded 
or offered for this error, and I should confirm the judgment 
against the city defendant on this ground only. It may be that 
I would not have assessed the damages at the amount fixed by 
the trial Judge, but I am not prepared to interfere with the 
assessment, and would dismiss the appeal and confirm the judu 
ment.

Formal judgment was entered as follows:—
Judgment:—*1 As to the appellant Archambault:
Considering that the defendant appellant Archambault had 

reasonable and probable cause for laying the complaint men
tioned in the declaration against plaintiff-respondent, especially 
in view of the reports made by two special agents of the Police 
department.

Considering that it has not been proved that the said defend
ant-appellant Archambault acted, in the circumstances, with 
malice and without reasonable cause; As to the appellant, the 
City of Montreal:—

Considering that the other defendant-appellant, the City of 
Montreal, acting through its Chief of Police, gave notice in 
writing to the owner of the house occupied by the plaintiff-ré
pondent, that the said plaintiff had been accused and found 
guilty of keeping a disorderly house when the complaint hi i l 
against her had been dismissed by the Recorder’s Court, which 
notice should have been withdrawn by reason of error;

Considering that the name of the plaintiff-respondent, with 
mention of the street and number of her house, was inscribed 
in a special register kept by the Department of Police as a 
record of disorderly houses in Montreal, and that this entry was 
not cancelled ;
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Considering that the plaintiff-respondent sustained damages as 
a result of the two facts hereinabove mentioned; Considering 
that there is error in the judgment of the Court of first in
stance, which condemned the defendant-appellant Archambault, 
but that there is no error in the dispositif of the said judgment, 
which condemned the City of Montreal appellant;

Maintains the appeal as to the defendant-appellant Archam
bault and quashes and annuls the judgment insofar as it af
fects him; confirms, for the reasons hereinbefore set forth, the 
dispositif of the judgment rendered by the said Superior Court, 
as to the city of Montreal, the other defendant, maintaining 
the action for the sum of $.100; the plaintiff-respondent is con
demned to pay the costs of the separate contestation of the de
fendant Archambault in the Superior Court without costs of 
hearing; the City of Montreal is condemned to pay the costs of 
the action against it in the Superior Court including all the 
costs of hearing. In appeal, each party shall pay his own 
costs.
Judgment ayainst police officer reversed; judgment ayaimt city 

maintained.

Re MAM HKSTEIt STORKS Lid,
Ontario Supreme Court, Orde, J. February Hi, Util, 

Companies (§VF—255)—Liability ox kvuscbiptions—Conditions piik 
cedent—Notice of allotment.

The purchase of goods from a subscriber for shares, or the ein 
ployment of him, agreed to by the corporation when obtaining 
the subscription, form no conditions precedent to the liability of 
the subscriber, as contributory, for the unpaid amount upon the 
subscription. The receipt of notice of a shareholder’s meeting 
by a subscriber has the effect of notice of the allotment of the 
shares under his subscription.

[See Annotation 53 D.L.R. 135, 56 D.L.It. 104, 59 D.L.R. 1]

Motion by the trustee of the bankrupt estate of the above 
named company for judgment against certain persons named as 
contributories for the amounts unpaid upon their subscriptions 
for shares.

H. S. Cassds, K.C., for the trustee.
II. S. While, K.C., for K. M. Fraser, J. II. Fraser, and May 

A. Fraser, and for C. M. Taylor.
A. G. Cook, in person.
Orde, J. The insolvent company made an authorised as

signment under the Bankruptcy Act. The company was in
corporated by letter [latent under the Ontario Companies Act, 
on January 5, 1921, with an authorised capital of $200,000.
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The trustee alleges that certain persons are liable as contrihu 
tories in respect of their subscriptions for shares in the com 
pany, and now moves, after due demand made, for judgment 
under the provisions of see. 36 of the Bankruptcy Act an-1 
Bankruptcy Rules 122 ct seq. Upon the hearing of the motion 
certain evidence was given viva voce. 1 deal with the cases si > 
iatim.

The Frasers' Case.
The three Frasers are members of a partnership known ,is 

the Fraser Hardware Company of Galt. They subscribed for
10 shares of $100 each, and allege that there was an agi...
ment with the insolvent company whereby this stock was to he 
paid for by the purchase of goods of the Fraser Hardware Com 
pany. Goods were, in fact, purchased to the extent of $417..VI. 
and credit given, but the bankruptcy intervened before any 
more purchases were made.

Mr. White relied upon lie Canadian McVicker Engine Co. 
(1909), 13 O.W.R. 916, and contended that the purchase of the 
goods was a condition precedent to the subscription. But I 
cannot see the present agreement in that light. There was no 
condition precedent here at all. There was merely an agir • 
ment that the company would purchase hardware supplies from 
the Frasers, and, as Mr. .1. A. Fraser put it they were “to «il 
low the first $1,000 of goods taken to be applied on the stock.' 
The application in this way of the moneys owing for goods pur
chased was merely a method of paying the subscription.

It was suggested, though not very seriously, that there h "1 
been no allotment of the stock and no notice of allotment. Mr. 
Fraser attended a meeting of shareholders and acted as a slum- 
holder, and must be deemed to have waived the necessity for 
an allotment, and it is too late now to repudiate. There will 
therefore be judgment against R. M. Fraser, J. A. Fraser, ami 
Mary A. Fraser, trading as the Fraser Hardware Company for 
$648.06 and the proportionate costs of this application.

Taglor's Case.
Campbell M. Taylor subscribed for 10 cumulative preferi I 

shares of $100 each, paying $250 in cash. He subsequently paid 
a further $250. He was employed by the company at no state ! 
salary, but says he was to receive a small salary at first ami 
then a larger one to enable him to pay for his shares. Some 
time after his second payment, he had some disagreement with 
the manager and was discharged. He thereupon attempted to 
cancel his subscription. He now asserts that his subscript i<m 
was conditional upon his employment. This defence canimt
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stand. The arrangement is in substance the same as that in 
the Frasers’ case. The two agreements are collateral. Taylor 
may have a claim for damages for wrongful dismissal, but lie 
cannot escape his liability as a contributory.

There will be judgment against him for $000 and the pro
portionate costs of this application.

Cook’s Case.
A. G. Took subscribed for two shares. He swears that lie 

never received any notice of allotment, and there is no evidence 
that any shares were ever allotted to him or notiee of allotment 
given. He admits that he received notice of three meetings of 
shareholders, but says he never attended any meeting or did 
any thing to admit his liability as a shareholder, and no evi
dence is given to the contrary. He says he always intended to 
pay an allotment, but he never repudiated or withdrew his 
subscription.

The question whether or not there has been such action on 
the part of the company as to constitute an allotment, or on 
the part of the shareholder as to waive the necessity for formal 
allotment and notice, is largely one of fact. It has been held 
by the Court of Appeal in Manitoba that the receipt of notice 
of a meeting of shareholders by a subscriber is notice of ac
ceptance of his subscription : Traders Trust Co. v. Goodman 
(1917). 37 D.L.R. 31, 28 Man. L it. 156: and Anglin, .1. in Al
berta Rolling Mills Co. v. Christic (1919), 45 D.L.R. 545 at p. 
559, 58 Can. S.C.R. 208, appears to approve of this principle. 
Mr. Cook received three notices and took no steps to repudiate or 
withdraw his subscription. I think he must be held to have ac
cepted the notices as sufficient intimation that his subscription 
had been accepted and that he had become a shareholder, and 
that he cannot now escape his liability as such.

There will, therefore, be judgment against Cook for $200, 
and the proportionate costs of this application.

Motion granted.

lie THOMAN.
Ontario Supreme Court. Appellate Division. Meredith, C.J.O., Maelareti, 

Magee, Hodgins aiul Ferguson. JJ.A. April 10, 1922.
Bankruptcy ( § I—6)—Date of proceedings—Amended petition—Pre-

Where, because of the insufficiency of status of the petitioning 
creditors, in a proceeding under the Bankruptcy Act, an amended 
petition is filed, the proceeding does not relate back to the time 
of the filing of the original petition, but commences with the date 
of the presentation of the amended petition; and it is from such 
date that the three-months’ period, for determining preferences 
under sec. 31 of the Act, is computed.

Ont.

App. Dif.
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Where a bankrupt, within the three-months' period, has ma<|. 
payments to his brother, in money and goods, in larger sums th in 
paid to other creditors, they will be deemed fraudulent prefer 
cnees under sec. Ill of the Bankruptcy Act, despite the latter 
affidavit that he did not suspect the debtor's Insolvency.

(See Annotations, 53 D.L.R. 135, 56 D.L.R. 104, 59 D.L.R. 1.]

Appeal by John F. Tinnitus from the judgment of Onle, J. on 
a -notion by tin* trustee in bankruptcy of the estate of Ralph 
Thomas, initier Bankruptcy Rule 120, for an order setting aside 
as fraudulent and void certain payments of money and trails 
fers of goods made by the debtor, Ralph Thomas, to his brother 
the appellant.

The judgment appealed from was as follows: —
The evidence was submitted in the form of aflidavits.
The petition for a receiving order was made by certain whole 

sale dealers in Montreal, ami was presented on February 
1H21. The status of the petitioning creditors was questioned, 
and the motion was enlarged to permit the petitioners to amend 
by adding or substituting other creditors: He Thomas (1921). 
(it) D.L.R. 616. 50 O.L.R. 321. Subsequently the motion was 
renewed, some of the discounted hills having been taken up by 
the petitioners, a hank, as the holder of certain other hills, hav 
ing been added as a petitioner, and the petition having been 
amended on April 22, 1921 ; and a receiving order was made on 
June 4. 1921 : lie Thomas (1921), (it) D.L.R. 613, 50 O.L.R. 3*21. 
328. I mention these proceedings because the date when the 
petition was amended is material on this motion.

When the petition was presented, the petitioners had no 
status; they were not then creditors of the alleged bankrupt 
having discounted with certain hanks the negotiable instru
ments theretofore held by them. Counsel for the trustee argues 
that the subsequent amendments whereby this defect was cured 
related hack to the date of presentation of the original petition 
in its original form, ami he cites certain English east's upon 
what is there termed the “relation hack of the trustee’s title." 
This relation hack operates, by virtue of see. 37 of the English 
Act of 1911. to carry the bankruptcy back to the act of bank 
ruptoy, or. if more than one, the first act of bankruptcy, within 
a period of three months committed by the bankrupt. This ha> 
in England a very important bearing upon all transactions with 
the bankrupt subsequent to the first act of bankruptcy. But 
these provisions of the English Act have not been re-enacted 
here. Their place is filled, to nome extent at any rate, by those 
provisions of our Act dealing with fraudulent preferences, etc.
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I «in unable to see in wlwii way the Fnglish authorities upon 
th<* relation hack of tin* trustor's title affect tin* question as to 
when the bankruptcy petition must he deemed to have been 
presented, within the meaning of see. 91 of our Bankruptcy 
Act. I am of the opinion that where the defect in the petition 
was fundamental, as it was in this ease, the date of presentation 
must he held to Ik- the date when the petition was so amended 
as to const it ute a sufficient foundation for the making of the 
receiving order. That date was April 22, 1921.

John F. Thomas is a brother of the bankrupt, and was carry
ing on business as a dry goods merchant at Timmins, whore the 
bankrupt also carried on a similar business. Prior to December 
1. 1920, John F. Thomas hail made advances of money and 
goods to 1h<‘ bankrupt to the extent of .$2,278.89. On the 8th 
December. 1920. the bankrupt paid him $600. and on the 18th 
February, 1921, delivered him goods to the value of $900. This 
was followed by further payments of money and on further de
livery of goods until a final payment on April 19. 1921. made up 
an amount of $2,279.19. a few cents in excess of the amount dim 
Thomas. Four of the later payments of money were to take up 
promissory notes given by the bankrupt to his brother, the earl
iest of them having been given on January 29. 1921. All tlies" 
payments ami deliveries of goods are attacked by the trustee 
on the ground that they were made within three months prior 
to the presentation of the petition and are in consequence prima 
Jarir preferential and void under sec. 91.

Holding, as I do, that the petition must be deemed to have 
heen presented at the date of its amendment on April 22, 1921, 
the earliest payment of $600 made on December 8, 1920 
is ( xeluded from the category of prima Jarir preferential Iran 
suet ions, but the remaining transactions, being subsequent to 
January 22. 1921, all come within it. The burden is therefore 
upon the creditor to establish the validity of the transactions. 
This he attempts to do by swearing that he needed the money 
and had pressed for payment, and that he did not know or 
suspect that his brother hail committed any act of bankruptcy 
or that bankruptcy proceedings had been commenced against 
him, and that the transactions were all in good faith and in 
their ordinary course of dealing as business men in the town 
of Timmins.

The act of bankruptcy upon which the receiving order was 
made was the giving of a chattel mortgage on January 27, 1921. 
to another creditor, which 1 held to be preferential (60 D.L.1L 
619, 50 O.L.R. 924, 928). It is rather significent that two of 
the promissory notes, each for $950, given by the bankrupt to 
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his brother, were given on January 29, 1921. It is also sign; 
ficant that after that date the bankrupt, though still purchasing 
goods quite heavily, paid to his creditors only $2,598.117, of 
which $1,679.19 was to his brother.

The burden of establishing that the transactions subsequent 
to January 22, 1921, were made without knowledge of the in 
solvent condition of the debtor is cast upon the creditor by 
sec. 111. I do not consider that a bald statement in an affidavit 
that he was not aware of any act of bankruptcy is sufficient 
It is not altogether satisfactory to have to deal with questions 
of fact in a summary way upon affidavits, but the transfer of 
goods in satisfaction of a debt is always open to suspicion, and 
I think requires much more explicit evidence to support it 
than in the case of an alleged preferential payment of money. 
It is noteworthy here that the first transaction after January 
22, 1921, apart from the giving of the promissory notes, was 
that of February 18. 1921. when goods to the value of $.100 an* 
transferred by the bankrupt. Without explanation that trnn 
saction is convincing that the creditor must then have become 
aware of the debtor’s insolvent condition and this knowledge 
would taint all the later transactions.

The payment of $600 on December 8. 1920. having been 
made more than three months prior to the presentation of tin- 
petition, does not fall within sec. HI* at all. If it is subject ♦■> 
attack by the trustee, it must be because of some other statutory 
provision. The burden of establishing that the payment is sub
ject to be set aside is upon the trustee, and he has failed to shew 
any ground upon which 1 can give him any such relief.

The trustee is therefore entitled to a judgment against John 
F. Thomas, declaring that the payments and deliveries of goods 
to him subsequent to January 22, 1921, were fraudulent and 
void and must be set aside, and for the payment by John F.

* 31. (1) Every conveyance or transfer of property or chain;
thereon made, every payment made, every obligation incurred. md 
every judicial proceeding taken or suffered by any insolvent person 
in favour of any creditor or of any person in trust for any creditor 
with a view of giving such creditor a preference over the other cred
itors shall, if the person making, incurring, taking, paying or suffering 
the same is adjudged bankrupt on a bankruptcy petition presented 
within three months after the date of making, incurring, taking, pav
ing or suffering the same, if made, incurred, taken, paid or suffered 
with such view as aforesaid, be deemed fraudulent and void as against 
the trustee in the bankruptcy or under the authorised assignment, or if 
it has such effect as aforesaid be presumed prim A facie to have be»;', 
made with a view of giving such a creditor a preference over ♦he 
other creditors, whether it was made voluntarily or under pressur *. 
and if held to have been with such a view, be deemed fraudulent and 
void as aforesaid.
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Thomas to the trustee of $1,679.19 in respect thereof, together 
with the costs of this motion.

//. II. Davis, for the appellant.
D. O. M. Galbraith, for the trustee, respondent.
The Court, by consent of the parties, discharged the judg

ment appealed against and remitted the case to the Judge in 
Bankruptcy for trial upon oral evidence ; costs of the appeal to 
be costs in the proceeding.

Oral evidence was taken before Fisher, J. ; and (May 29, 
1922) he pronounced judgment in favour of the trustee, against 
John F. Thomas, for $1,679.19, with costs of this and the sum
mary trial before Orde, J. (see 22 O.W.N. 397).

IIRIHVOK v. M0L80X8 BANK.
Ontario Supreme C01 * Appellate Division. Mulock, C.J.Ex.. Hasten, 

Rosi (/ d Orde, JJ. October 10,
Bankruptcy (|IV—38)—Prfi kkenckh—Payments to hank—Victory 

honon—Good faith—Pkknkxt consideration.
Payments received by a bank from a debtor whom it knew to be 

in insolvent circumstances are not payments “in good faith” with
in the meaning of sec. 31 of the Bankruptcy Act. and are recover
able as fraudulent preferences by the trustee in bankruptcy, ex
cepting those founded on an actual present consideration. Pay
ment with Victory bonds will be treated as “payment” in cash, 
although the proceeds thereof were not realised until after the 
assignment in bankruptcy.

[See Annotations, f>3 D.L.R. 135, 56 D.L.R. 104. 59 D.L.R. 1.]

Appeal by defendants and third parties from the judgment 
of Meredith, C.J.C.P. in an issue arising out of bankruptcy pro
ceedings. Affirmed.

The judgment appealed from is as follows: —
“The question involved in this issue is: whether certain pay

ments, or any of them, made by the bankrupt to the defendants 
in the issue, are “fraudulent and void as against the trus
tee” in bankruptcy of the bankrupt’s estate.

Section 31 of the Bankruptcy Act provides, among other 
things, that every payment made by any insolvent person in 
favour of any creditor with a view to giving such creditor a 
preference over other creditors, or which has the effect of giving 
such creditor a preference over the other creditors, shall, if the 
person paying the same make an authorised assignment within 
three months after the date of paying, if made with such view 
as aforesaid, be deemed fraudulent and void as against the 
trustee. The enactment then goes on to provide for the case of 
payment, etc., which has the effect of giving such a preference, 
creating a prima facie presumption only that such payment,

675

Ont.

App. Div.



<;7<» Dominion Law Kei'ORTs. [69 D.L.R,

Ont. etc., whs made. etc., with a view to giving the creditor h prefer 
App. utv. over other creditors.

-----  All that seems plain enough, hut Parliament did not deen
Hkjhcoe jt sufficient and added another section—32—in which, subjn 
Moi.so\s to some provisions of the Act not applicable to this case, it U 

Bank. provided that nothing in the Act shall invalidate any pay met' 
by tlic bankrupt to any of his creditors provided that certain 
conditions are complied with, one of which is: that the payment 
“is in good faith" and takes place before the date of the receix 
ing order or authorised assignment; and the other is : that tin 
person (other than the debtor) to whom the payment is made 
has not at the time of the payment notice of any available ad 
of bankruptcy committed by the bankrupt or assignor.

This somewhat roundabout way of expression does not at a I1 
dim the meaning of the enactment in its effect upon this cas- 
there are .just two questions involved in it, either of which, lieiii 
answered in the plaintiff's favour, concludes the case agaiti'i 
the defendants upon the main point involved in it.

The questions are: (1) Were the payments in question pax 
nients made in good faith before the date of the assignment h- 
the plaintiff? and (2) Had the defendants, at the times of pax 
ment, notice of any available act of bankruptcy committed bx 
the bankrupt ?

As 1 deem that the second question must be answered > 
favour of the defendants. 1 shall consider it first.

At the time of all these transactions, an available act of bank 
ruptey was : “an act of bankruptcy available for a bankrupt - ; 
petition at the date of the presentation of a petition on whi< li 
a receiving order is made:*’ sec. 2 ( h ) of the Act. How can 
that be applicable to this case, which is one of an authorivil 
assignment only? The amendment to the Act in this respect 
was made after all these transactions: The Bankruptcy Ad 
Amendment Act, 1921, 11 & 12 Geo. V. eh. 17, sec. 3.

The act of bankruptcy alleged relates to a writ of execution 
in a sheriff’s hands; I do not consider whether or not an act « f 
bankruptcy has been proved in respect of it, because that i> 
unnecessary ; as 1 am unable to find that the defendants Ii.mI 
notice of it. It is strange that they did not, if in very truth 
they had not ; but I am unable, in view of the positive denial 
of their manager in the witness-box, to find that they had. 
whichever way the onus of proof may lie.

But, on the whole evidence. I cannot but find in favour < f 
the plaintiff on the first question.

However it might seem under sec. 31 alone, it is tolerably
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plain — though not noarlv as plain as it might ami should have 
Imh'Ii made—that both parties must he implicated in the want 
of good faith which invalidates a transaction.

It is not needful either to consider what “good faith is. 
because the facts of this case prove the want of it. whatever 
reasonable, definite meaning may he given to the words “good 
faith.”

The payments in question with two exceptions wore by tin* 
bankrupt, when in a hopeless state of insolvency, for the one 
purpose of preferring his creditors, the defendants, so that his 
guarantors to them might he relieved from their obligations, 
under their guaranties held by the defendants, as much as pos
sible; and the defendants, when the moneys were paid to them, 
knew that.

The bankrupt was so insolvent that the trustee's estimation 
is that his estate shall pay only about 10 cents in the dollar ; 
for about a writ of execution lay in the sheriff’s hands against 
him in full force and virtue, binding all his property ; and all 
the payments in question were made within a few days of his 
voluntary assignment in bankruptcy ; indeed it is contended and 
is "literally a fact that some were paid after it.

The defendants' manager knew that judgment had been 
entered up against his debtor in the sum of over $4,000 at the 
suit of a competing bank; he learned then that his customer 
had gone to and was dealing with the other hank without having 
informed him and without his knowledge ; lie knew that that 
judgment had been reported by the mercantile agencies ; and 
that thereby the debtor’s credit should be ruined, and that his 
creditors should come down upon him “like a thousand of 
bricks;” and he had had a conversation with the debtor’s book
keeper, who had gone to see him with a view to “all getting 
together to pull Hanning out of the hole,” and he knew that 
she. on finding how much the indebtedness to the bank was, had 
given up the effort “to pull Hanning out of the hole,” as 
hopeless. On that occasion they discussed the Standard Hank 
affair, and the defendants’ manager seemed to know all about 
it. He was of course complaisant, knowing that the defendants 
were fully secured anti that all payments really should enure 
to the debtor’s relative, connection, and friend, who were his 
guarantors to the defendants.

Therefore, generally, the plaintiff succeeds ; but there are 
some minor points yet to be considered ; some actual present 
consideration was given for some parts of the payments in 
question ; the plaintiff cannot recover the whole payments, the
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value so given must be deducted: sec. 32 (1) (d). This affect 
two items.

For the plaintiff it was eontended: that the four paymen' 
credited to the bankrupt in the defendants’ books on and after 
the date of the assignment should go to the plaintiff* under am 
circumstances, not having been made before the date of tin- 
assignment: sec. 32 (1) (»)•

These amounts were the proceeds of sales by the defendants 
of Victory bonds given to them by the bankrupt before the <lat ■ 
of the assignment, the proceeds of which were not received an«l 
credited until after that date. Hut I find that the bonds were 
intended to be treated as cash, and the fact that they had to In- 
sold before the exact amount of the payment could be known 
and credited did not. under or for the purposes of the Act, pri
vent the transaction being then and now treated as a “payment ’ 
at the time when the bonds were delivered as and for that pui 
pose. It. however, is further evidence of the intention to 
feather the nest of the guarantors with all kinds of material 
that could be made available for that purpose.

The parties can. no doubt, readily ealeulate and agree upon 
the amount that the plaintiff should recover from the defend
ants, and should do so; but, if they will not, the local registrar 
should ascertain and state it in the presence of or after not in
to the parties; and in that case the matter is to be mentioned 
to me again, otherwise it need not.

The guarantors of the defendants are parties to the issue and 
joined with the defendants in resisting the plaintiff’s claim 
and so are bound by this judgment; but no other judgment or 
order affecting them can rightly be made here; it is nothing 
like a case for indemnity or contribution; the defendants can 
recover against them only on their guaranties, and any such 
action is quite foreign to these bankruptcy proceedings.

The defendants must pay the plaintiffs’ costs.”
/. C. Elliott, K.C., for the defendants, appellants.
O. L. Lewis, K.C., for the third parties, appellants.
A. G. Slaght, K.C. and Hanna, for the plaintiff, respondent'.
Mulock, CM.Ex.:—This appeal must fail, because the learned 

trial Judge found that there was a lack of good faith on the part 
of the bank. It was successfully contended at the trial by the 
trustee in bankruptcy that there was a fraudulent preference, 
and that the bank knew that the payment to it was illegal, 
because it had notice. There is sufficient evidence to support 
the view taken by the learned Judge at the trial. As it i< 
unnecessary to do so in deciding the appeals, I refuse to int i
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prêt the meaning of see. 32 of the Bankruptcy Act.
Marten, .1. :— 1 agree, but desire to add that, in my opinion, 

sec. 31 of the Bankruptcy Act is independent of sec. 32, and 
must be construed separately.

Rose, J. I agree. This case falls under sec. 31. not under 
sec. 32. The trial Judge was not bound to find, on the evidence, 
that the intent to defraud was disproved.

()ki>e. «I.:—1 agree. This case comes under sec. 31, and the 
burden was on the defendants to rebut the presumption men
tion in that section; and that, upon the evidence, the defendants 
had not done.

Appeals dismissal.

He OX’IMAN Co. Ltd.
Ontario tiuprcme Court. Appellate Division. Mulock, CJ.Ei., Kell a. 

Mast en ami Hose, JJ. June 12, 1922.
Bankkvptcy ( §II—20)—Priority or CLAIMS—Taxes—“Assii.xn: FOR 

CBMHTOttS."
The claim of a municipal corporation for business taxes, not re

duced to lien, is in the nature of a personal obligation and has 
no priority under the Bankruptcy Act over the claims of general 
< reditors The priority of such claim as against an “assignee for 
the benefit of creditors.” by virtue of the Assessment Act (R.S.O. 
1014, c. 195, s. 109, ss. 11 ), does not apply to proceedings under 
the Bankruptcy Act.

|See Annotations, 53 D.L.R. 135, 56 D.L.R. 104. 59 D.L.R. l.J 
Appeal by the City Corporation from the judgment of Orm:. 

J. on a motion by the Corporation of the City of Toronto by 
way of appeal from tin- disallowance by the trustee of the bank 
rupt estate of the above named company, of the claim of tin- 
city corporation to be allowed priority over other creditors of 
the debtor-company, in respect of business taxes.

The judgment appealed from is as follows“The company 
made an assignment under the Bankruptcy Act on the 17th 
August, 1921. At that time there was due by it to the Cor
poration of the City of Toronto for business taxes for the year 
1921. based upon the 1920 assessment, the sum of $1.111,09. and 
the city corporation claims under the levy of 1922, based on the 
1921 assessment, the further sum for business taxes of $1,511.09. 
The city corporation claims to be entitled, by virtue of subsec. 
(I of sec. 51, to priority over the other creditors for these taxe-?.

The main question here was disposed of by me in He F. K. 
West d- Co. (1921), 62 D.L.R. 207. 50 O.L.R. 631. In that cas«* 
the city corporation appealed to the Appellate Division from my 
judgment ; but I understand that, upon it appearing that the 
amount of the estate there was not sufficient to satisfy the prior 
claims of the Crown in full, leaving nothing for the city, even if

Ont.

App. Dlv.
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its contention was conwl, the Appellate Division declined in 
deal with what, undvr thv virvuinstance, was merely an avail 
vmie cpivstion. (Kw 68 D.L.R. 772, .*>() O.L.K. at p. (i44. 
Thv city vmporat inn. <piitv properly. < I wires to test the sound 
ness of my decision, and tin* present vast* will readily serve that 
purpose. I understand that in several other estates the same 
question lias arisen, ami it is desirable that the point should In- 
earned to a higher Court.

It was suggested on the hearing of the motion in tin- present 
vast- that the argument on the city's claim in the Went east- had 
not liven sufficiently adequate, having been overshadowed by 
what was then considered the more important question as to the 
Crown’s prerogative, ami that if the matter were fully argued 
before me I might consider that my previous decision wa> 
erroneous. The question was therefore reargued before me as 
fully as tin- parties desired, hut very little more, if anythin-, 
was urged than in the Went case.

My interprétât ion of the application of subset-. 6 of sec. .71 
is sufficiently disclosed in the IV#'*/ ease. That Parliament 
intended to preserve to the Crown anti to municipalities those 
priorities in the payment of taxes which were already given to 
them by law or by statute, is clear. The simple question here 
is. whether the existing provincial legislation governing tin- 
col lection by municipalities of business taxes, which are a purely 
personal obligation upon the part of the ratepayer, anti are not 
charged upon his lands or his goods, is wide enough to come 
within the scope of subset-, (i of see. .71 of the Hankruptcy Act.

There is nothing in see. 109 of tilt- Assessment Act, R.S.O. 
1914. eh. 19.7. as it stood prior to 1917. which, in my judgmenl. 
had that effect. Hut the city corporation contends that subset-. 
11 of see. 109. as added by 7 (leo. V. eh. 4.7, see. 10. is sufficient. 
Had that added subsection used language wide enough to cover 
the ease of proceedings in bankruptcy under a federal Hank 
ruptey Act. 1 think it would then have come within the language 
ami spirit of subset-. 6 of see. .71, as being a “law .... of 
the Province .... in which the debtor resides,” anti that 
the priority so given would not be dependent upon any charg 
or lien, but would have its effect by virtue of the combined 
operation of subset-. 6 of see. .71 ami of the provincial legislation.

I am still unable to bring my mind to the conclusion that tie- 
expression “any assignee for the benefit of creditors” in subset-. 
11 of see. 109 means, or was intended to mean, anything else 
than an assignee for the benefits of creditors, as that expression 
was understood in 1917 when the afendment was passed, that 
is. an assignee for the benefit of creditors under the Ontario
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Assignments and Preferences Act. It is true that initier the Ont. 

Bankruptcy Act, when an authorised assignment is made, the App Ôiv 
authorised assignee is an assignee for the benefit of creditors. —. 
hut he is so by virtue of an Act having for one of its objects tin* Rk
ultimate discharge of the bankrupt, and with powers and duties Vo* "ltV
and subject to obligations in many respects wholly differing
from those of an assignee under the < Ontario Act. In fact, while
there are many points of resemblance between the two cases.
there are as many points of difference, and it is simply because
of the use in the two Acts of the same phrase to describe entirely
different things that the difficulty arises here.

If the city’s contention is admitted, what is to be done in the 
ease of a receiving order, where the trustee acquires his title 
against the will of the bankrupt.' Is he to be deemed an 
“assignee for the benefit of creditors” within the meaning of 
subsec. 11 of see. 109 It is impossible so to extend the meaning 
of the words in subsec. 11 without straining them unduly ; but, 
if this is not done, then there would be this anomaly, that under 
an assignment the municipality would have a privileged claim, 
whereas under a receiving order there would be no such privi
lege. though in all other respects, so far as I am aware, there ii 
no distinction, in their effect upon the distribution of an 
insolvent estate, between a receiving order and a voluntary 
assignment.

The case, in my judgment, is simply one which has not been 
anticipated by the existing legislation. The omission ought to 
be corrected by an appropriate amendment to the Assessment 
Act.

For these reasons. I can see no ground for altering the views 
expressed in the UYsi case, and I must therefore hold that the 
city has no claim to priority.

Some question was raised as to the liability of the insolvent 
estate for business taxes for 1922, the assignment having been 
made on August lôth. 1921. The city relies on subsec. 'I of 
sec. 95 of the Assessment Act. as passed in 1917 by 7 (Jeo. V. 
eh. 45, sec. 9. to support its claim. This amendment seems wide 
enough to make the company liable to be assessed even after the 
bankruptcy, if the assessment roll had been revised prior 
thereto. This question was not argued as fully as perhaps it 
deserved.

Strictly speaking, the claim must be regarded. T think, as a 
contingent one, within the meaning of subsec. 3 of sec. 44 of the 
Bankruptcy Act, and consequently requiring valuation under 
Bankruptcy Rule 119. The valuation may. however. In* dis
pensed with if the rate for 1922 is fixed before the distribution ;
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otherwise the provisions of Rule 119 must be followed. My 
order can be so framed as to cover this.

The costs of this motion ought to be paid by the city.’*
('. M. Colquhoun, for the appellants.
('. li. Hrnderson, for the trustee in bankruptcy, respondent. 
Ml'lock, CJ. Ex. This is an appeal by the Corporation of 

the City of Toronto from an order of Orde, J., declaring that tin 
corporation is not entitled to any priority in respect of its claim 
for business assessment taxes owing by the company. There i- 
no dispute as to the facts, which are as follows: —

The company was carrying on business in the city of Toronto, 
and on August 15, 1921, made an assignment under the 
Bankruptcy Act. At that time it owed the corporation foi- 
business taxes arising from its assessment in 1920 the sum of 
$1,111.09, which amount was then overdue, but for which no 
levy had been made ; the company was also then liable to tin- 
corporation in a further sum for business tax assessment in 
1921 ; and for these two sums the corporation tiled a claim in 
bankruptcy against the estate, claiming to be entitled to pa\ 
ment thereof prior to payment of unsecured debts. The author
ised trustee disallowed the claim for priority, and from such 
disallowance the corporation appealed to Orde, J., who dismissv l 
the appeal, and this appeal is from his order.

Subsection 4 of sec. 51 of the Bankruptcy Act declares thn;. 
“subject to the provisions of this Act, all debts proved in tin- 
bankruptcy or under an assignment shall be paid pari passu.’' 
What provision to the contrary is there in this Act ? It was 
contended that, under subsec. 6 of sec. 51, claims for taxes arc 
not of the class of debts which arc paid pari passu, but a id
entified to priority payment. That subsection is as follow> : 
“Nothing in this section shall interfere with the collection of 
any taxes, rates or assessments now or at any time hereafter 
payable by or levied or imposed upon the debtor or upon any 
property of the debtor under any law of the Dominion, or of 
the Province wherein such property is situate, or in which tin- 
debtor resides, nor prejudice or affect any lien or charge in 
respect of such property created by any such laws.”

I am of opinion that this subsection does not determine win-' ■ 
claims for taxes are to rank on the assets of the estate, but that 
it merely provides that they are not to be prejudicially affecte-1 
by the assignment in bankruptcy, and that they may be realised 
in accordance with any law of the Dominion or Province, etc. 
It was suggested that when on an assignment the estate of tin- 
debtor passed to the authorised trustee there remained no asse*s 
which would be exigible under the warrant of the corporation's
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collector for taxes, and that therefore if the subsection preserved 
any right to the creditor it would be a barren one. But is 
this so?

Subsection 2 of sec. 109 of the Assessment Act declares that 
“in case of taxes which are not a lien on land remaining 
unpaid . . . the collector . . . may . . . levy the 
same with costs by distress ... (4) upon good# and chattels 
which at the time of making of the assessment were the property 
and on the premises of the person taxed in respect of business 
assessment and at the time for collection of taxes are still on 
the same premises, notwithstanding that such goods are no 
longer the property of the person taxed.”

Under the combined effect of subsec. ti of sec. T>1 of the Bank
ruptcy Act and of subsec. 2 of sec. 109 of the Assessment Act, 
the corporation is entitled, notwithstanding the assignment in 
bankruptcy, to distrain for business taxes just as it could have 
done had there been no assignment ; in other words, subsec. b 
does not interfere with the collection of such taxes or prejudice 
the corporation’s lien on the particular goods and chattels 
exigible under the collector’s warrant, nor does it enlarge the 
corporation’s rights by giving it a priority on the general fund 
of the estate. As regards such fund the corporation remains 
an unsecured creditor and must rank pari passu with other 
creditors.

Thus construed, full effect may be given to subsec. 4 and 
subsec. 6 of sec. 51, neither qualifying the other.

It was contended that sec. 11 of the Bankruptcy Act (as 
enacted by sec. 6 of the amending Act of 1921, 10 & 11 (Jeo. V. 
ch. 34) prevents a municipal corporation levying a distress for 
taxes, and reliance was placed upon the words in this section 
that the assignment takes “precedence over . ... (b) all 
other attachments, executions or other process against prop
erty/1 etc.; but the section does not declare such attachments, 
executions, or other process to be void, nor that a municipal 
corporation may not exercise the right of distress given to it by 
subsec. 2 of see. 109 of the Assessment Act, and which right has 
been preserved by subsec. 6 of sec. 51 of the Bankruptcy Act ; 
to have so declared would have been in conflict with subsec. 6. 
That eiilmeetion was. I think, clearly intended to preserve to 
municipal corporations their liens, in respect of taxes and their 
right to collect the same in accordance with the provisions of 
any Dominion or provincial laws; ami it is fair to assume that 
sec. 11 was not intended to neutralise the effect of subsec. 6.

For these reasons, 1 am of the opinion that the appeal fails 
ami should be dismissed with costs.
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Kelly, J.:—The contest here is whether the city is entitled 
to receive in priority certain taxes on business assessment of the 
t'eeilian Company Ltd., which made assignment itmler the 
Bankruptcy Act, on August 15. 1921.

<h'de, .1. on an application to him. decided against the city*' 
claim to priority, and the appeal is from that decision.

The question has arisen from a consideration: (1) of lin- 
provisions of the Assessment Act, R.S.O. 1914. eh. 19.1. and 
particularly subsec. 11 of sec. 109. which was added by 7 (ieo. V. 
eh. 4.1, see. 10; ami (2) of sec. ill of the Bankruptcy Art 
particularly subsec. <».

Subsec. 11 of sec. 109 says: “Where personal property liahl- 
to seizure for taxes as hereinbefore provided is under seizure 
or attachment, or has been seized by the sheriff or by a bailiff 
of any Court, or is claimed by or in possession of any assignee 
for the benefit of creditors or liquidator, it shall be sufficient 
for the tax collector to give to the sheriff, bailiff, assignee or 
liquidator, notice of the amount due for taxes, and in such case 
the sheriff, bailiff, assignee or liquidator shall pay the amount 
of the same to the collector in preference and priority to am 
other, and all other fees, charges, liens or claims whatsoever.'

It is admitted that at the time of the assignment no seizure or 
attachment had been made for these taxes. I agree with 
Orde. J.’s conclusion that the expression “any assignee for 
the benefit of creditors.” in the above subsec. 11. does not mean 
and was not intended to mean anything else than an assignee 
for the benefit of creditors, as that expression was understood 
in 1917 when the amendment was passed; that. is. an assignee 
for the benefit of creditors under the Ontario Assignments and 
Preferences Act.

Assuming that interpretation to In* correct, notice by the tax 
collector to the assignee in bankruptcy of the amount due for 
taxes is not effective to authorise payment to the tax collector 
as a preferential claim.

Then as to see. 51 of the Bankruptcy Act. which deals 
specially with priority of claims in the distribution of tin- 
property of the bankrupt or authorised assignor. In its carlic-t 
subsections it states in the order of their priority certain ^refer
ence payments, and declares, by subsec. 4. that: "*subject to 
tin- provisions of this Act, all debts proved in bankruptcy or 
under an assignment shall be paid pari passu:” and by subset- 
5 it provides for the disposal of any remaining surplus. [Tin 
Judge then set out suhsec. 6. as above.]

The question is not an easy one or altogether free from doubt. 
I have had the advantage of considering the judgments of tin-
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other members of ibis Court, and. in my opinion, sufficient 
reasons are set forth by liis Lordship the Chief Justice and my 
brother Masten tor declaring against the preference contended 
for by the appellant without ignoring the meaning and effect 
which may be given to subsec. t>. when read with other statutory 
provisions relating to the collection of taxes and to liens and 
charges intended to secure payment thereof. I adopt their 
conclusion because I think that, hv the process of reasoning 
they have followed, these various subsections of sec. Ô1 can be 
harmonised one with the other and with other statutory provi
sions relating to the subject without bringing about that inter
ference to which subsec. (i refers, or cutting down the effect of 
any part of the whole section; and because, if full effect were 
given in the appellant's contention, it is easily conceivable that 
eases might, and probably would, arise where the preferences 
declared by subscc. 1. or some of them, would fail; a result 
which, it is fair to assume, was not intended by the legislators 
who framed the Act.

Masten, J.: —The facts and tin* statutes relevant to the dis
position of this appeal are set out in the judgment now in appeal 
and in the reasons of my laird the Chief Justice and of my 
brother Hose, both of which I have had an opportunity of 
perusing.

Section ">1 «if the Bankruptcy Act is intituled “Priority of 
Claims,” and proceeds in subsec. 1 to designate three classes 
of claims which are to be enlitleil to priority in the distribution 
of tin* estate, but taxes, rates and assessments are not included 
in these three preferential classes. Subsection 4 provides that. 
“Subject to the provisions of this Act, all debts proved in the 
bankruptcy or under an assignment shall lie paid pari jxtssu.” 
| The Judge then set out subset*, (i. as above. |

If it was intende«l by see. Ô1 to create a priority in favour of 
taxes, it would seem that taxes would have been specifically 
mentioned in subsee. 1 along with the three other preferential 
classes, and its order of priority in relation to the other three 
classes would be specified. Not only so. but the question arises 
— assuming that subsee. (i gives taxes a preference—is it super
ior or inferior to th<* fees and expenses of the trustee mentioned 
in subsee. 1 (firstly), to the costs mentioned in subsee. 1 (second
ly), and to wages spoken of in subsee. 1 (thirdly). These consid
erations lead me to the conclusion entertained by my Lord tie* 
Chief Justice that see. .Ï1 does not “interfere” in one way or 
the other with the collection of taxes, but leaves the right «if the 
municipality in the same situation as if that section had not 
been passed; it neither prejudices nor aids the collection of

A|»t>. IMv. 
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taxes ; it simply does not “interfere.”
If this is the correct interpretation of sec. 51, it become" 

necessary to inquire, in the next place, what are the rights of 
the municipal corporation apart from see. 51! Has the cor
poration, in the circumstances here existing and apart from 
sec. 51, a preferential right?

For the reasons assigned by Orde, J., and by my brother 
Rose. I agree with the judgment appealed from, that subsec. 11 
of sec. 109 of the Assessment Act, added by sec. 10 of the Assess 
ment Amendment Act, 1917 (Ontario), has no application where 
the estate of an insolvent is in administration under an author
ised assignment. The Assessment Act, R.S.O. 1914, ch. 195. 
makes the taxes due upon any land a lien on the land (sec. 94) ; 
and makes all taxes a debt recoverable by action (sec. 95) ; but 
the only special or superior right accorded to a municipal cor
poration in respect of taxes which are not a lien on land is found 
in sec. 109, subsec. 2, which gives to the municipal corporation 
a right of distress against the goods of the debtor. But by 
sec. 11 of the Bankruptcy Act, that right of distress is super 
seded when an authorised assignment is made. That section is 
(in part) as follows: “Every receiving order and every author 
ised assignment made in pursuance of this Act shall take 
precedence over .... (6) all other attachments, execution" 
or other process against property, except such thereof as have 
been completely executed by payment to the execution or other 
creditor . . . and except also the rights of a secured credi 
tor under section 6 of this Act.” (These last words are added 
by the amending Act of 1921, 11 & 12 Geo. V. ch. 17, sec. 10. 
Counsel for the appellant admits that, no distress having been 
levied prior to the execution of an authorised assignment ,tli- 
appellant has no lien or charge on any property of the insolvent.

My conclusions are:—
First, that, quite apart from the special provision of subsec. 1 

of sec. 51 of the Bankruptcy Act, the authorised assignee 
bound to distribute the estate in his hands ratably among ordi 
nary creditors, subject only to such priorities as are specificall; 
given by the Act to certain classes of claims.

Second, that, by sec. 11 and in the manner indicated above, 
the appellant is deprived of the only means by which it can 
secure a priority for taxes that are not a lien on land.

Third, that subsec. 6 of sec. 51 of the Bankruptcy Act doe* 
not operate to nullify the effect of see. 11, and the result is that 
in respect of the taxes here in question the municipal corpora
tion is an ordinary creditor of the estate without any special 
lien or priority.
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I ought to add that, on the interpretation which I am suggest
ing. subsec. 6 is not nugatory, but has full effect in respect to 
taxes which are a lien on land, and probably in respect of taxes 
payable to the Crown.

For these reasons, I am of opinion that this appeal should be 
dismissed with costs.

Rose, *1. (dissenting) : —I share Orde, J.’s view upon what he 
treats as the only question in the ease (and what seems to have 
been the only question discussed before him), viz., the question 
whether the combined effect of subsec. 11 of see. 109 of the As
sessment Act, R.S.O. 1914, eh. 105, as added by 7 Geo. V. eh. 
45, sec. 10, and subsec. 6 of see. 51 of the Bankruptcy Act, 9 &
10 Geo. V. eh. 96 (Dom.) is to give to the municipality the 
preference claimed. 1 think, as he does, that the “assignee for 
the benefit of creditors” referred to in the Ontario statute is such 
an assignee for the benefit of creditors as was known to the law 
at the time when the Ontario statute was passed, and not an 
authorised trustee under the Bankruptcy Act, and, therefore, 
that there is no statutory warrant for the adoption in bank
ruptcy of the procedure which would be followed in the case 
of an assignment for the benefit of creditors under the Ontario 
Act. Whether the result contended for would have followed if 
the Ontario statute had expressly been made applicable to an 
authorised trustee under the Bankruptcy Act—as Orde. J.. 
appears to think it would —it is unnecessary to consider.

I agree also with the opinion expressed by Orde, J., in lie 
F. K. West & Co. 62 D.L.R. 207, 50 O.L.R. 631, that after 
the property has become vested in the authorised trustee under 
the Bankruptcy Act the municipality cannot distrain for taxes. 
Moreover, see. 11 of the Bankruptcy Act, as amended by 10 &
11 Geo. V. ch. 34, sec. 6, gives to every receiving order and to 
every authorised assignment made in pursuance of the Act pre
cedence over attachments, executions, or other process against 
property, even if they were in force at the time of the receiving 
order or assignment, unless they have been completely executed 
by payment to the execution or other creditor.

Subsection 6 of sec. 51 of the Bankruptcy Act has. however, 
in my opinion, the effect of producing, in a way not discussed 
by Orde, J. the result for which the appellants’ corporation 
contends. Section 51 settles the order in which the various 
claims against the estate shall be paid by the authorised trustee. 
The trustee is to pay first, his own fees and expenses ; secondly, 
the costs of the execution creditor, etc., provided for by sec. 11; 
and. thirdly, certain wages, etc; subject to the provisions of the
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Act lit* is to pay pari passu nil debts proved if there is a sur 
plus he is to apply it ill payment of interest. Now taxes pax 
ah!1 by or imposed upon the debtor are debts; ami. if there was 
nothing in sec. 51 but what lias been mentioned, such taxes, if 
proved, would have to be paid pari passu with the other debts 
proved. Hut subsec. 6 enacts that nothing in see. 51 (i.e., inh r 
alia, no direction to the authorised trustee to pay debt* pari 
passu shall interfere with the collect ion of any taxes payabil
ity ihe debtor under any law of the province wherein the debtor 
resides that is to say that no direction for the payment of ilebts 
pari passu shall interfere with the collection of such taxes. Tin- 
tax upon the business assessment which is in issue in this ease i- 
a tax imposed upon the debtor by the law of the Province in 
which he résilies: there is. apparently, a deficiency of assets for 
the payment in full of all the debts, including such tax; any 
distribution of the assets pari passu amongst the creditors, in 
eluding the municipality, must therefore interfere to some ex 
tent with the collection of the tax; and, if effect is to be given 
to the enactment that nothing in sec. 51 shall interfere, tin- 
authorised trustee must, as it seems to me, pay the tax in full 
before he proceeds to pay pari passu the other debts proved. 
The direction in subsec. 4 of sec. 51 for the payment of debts 
jxtri passu is not in terms absolute. It is expressly made sub 
ject to the provisions of the Act. One of such provisions is 11t-- 
provision in subsec. ti that nothing in see. 51 shall interfere with 
the collection of such taxes as are here in question. Parliament can 
hardly be supposed to have imagined that there was anythin1.: 
in subsecs. 1 to 5, inclusive, of see. 51 which could interfere 
with the collection of such taxes pari passu with the other délits. 
Subsection (i. therefore, is not to be read as meaning merely 
that nothing in sec. 51 shall interfere with such collection pari 
passu; it must mean something other than that, and the only 
meaning that can be given to it is its literal meaning, viz., that 
nothing in sec. 51 shall interfere at all with the collection of such 
taxes, i.e., that such taxes may be collected notwithstanding ill- 

enactment that debts shall be paid pari passu. To read the two 
subsections together in the way I suggest is to give full effect to 
each. In no other way that has been suggested can both !»•• 
made effective.

For these reasons, I would allow the appeal and would sub
stitute for the declaration contained in para. 2 of the order 
appealed from a declaration that the city is entitled to tli 
priority claimed. Upon the argument of the appeal nothing 
was said as to the question, shortly discussed by Orde, J. as to 
whether the estate is liable in respect of the taxes for 1922.
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or only in respect of those for 1921, and I assume that there is 
no objection to para. 3 of the order, which prescribes the method 
of ascertaining the amount of the 1922 taxes.

The appellant should have costs here and below.
Appeal dismissed.

R«‘ CANADIAN \\ KHTKRX HTEKL CORPORATION MMITKD.
Ontario Supreme Court. Appellate Division. Meredith, C.J.O.. Maclaren, 

Magee, Hodgins and Ferguson, JJ.A. Mag id, HU.i.
Bankui'PTcy (81—6)—Proceedings as to cobforations—Windin<i-it 

Act—Leave of Court.
Where an insolvent corporation has made an assignment under 

the Bankruptcy Act, the Registrar in bankruptcy has no |>ower, on 
an ex parte application, without leave of Court, to direct the pro
ceedings to be continued under the Winding-up Act.

(See Annotations 53 D.L.R. 135, 56 D.L.R. 104. 59 D.L.R. 1.1 
Companies ( 8 VID—335)—Winiuno-vp—Bankruptcy—Rights of secur

ed creditors—Action on mortgage.
Bondholders of an insolvent corporation have the right to pro

ceed upon the mortgage for the enforcement of their securities, 
independently of the winding-up or bankruptcy proceedings, and 
leave of Court to do so will be granted as a matter of course. 

Appeal (§IA—1)—From order of Referee in iiankruptcy.
The order of a Referee in bankruptcy, refusing a secured cred

itor leave to proceed upon his security, is appealable.
[See Annotation 63 D.L.R. 1.]

Appeal by the liquidator and trustee in bankruptcy from an 
order of Orde, J. Affirmed.

The judgment appealed from is as follows:—
Orde, J. The Canadian Western Steel Co. Ltd. on March 

11, 1921, made an assignment to a trustee under the provisions 
of the Bankruptcy Act, but subsequently, by virtue of sec. 66 
(2) and Bankruptcy Rule 13, an order was made that « 11 further 
proceedings in the winding-up be continued under the provisions 
of the Dominion Winding-up Act R.S.C. 1906, eh. 144. There 
are outstanding and unpaid $169,000 of the bonds of a company 
known as Canadian Western Steel Company Limited (not the 
corporation now being wound up), forming part of an author
ised issue of $500,000, which are secured by a mortgage trust 
deed to the Northern Trust Co. as trustee, as a fixed specific 
first charge upon certain freehold and leasehold lands of the 
company situate in the Province of Alberta, and upon all other 
present and future realty of the company, including its build
ings, plant, equipment, machinery, and fixtures, as also by way 
of floating charge upon its undertaking, goodwill, chattels, book- 
debts, etc. Hargrave is the holder of $33,000 of the bonds in 
question.

The steel company sold its assets to the Canadian Western 
44—69 D.I..P.
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Stool Corporation Limited (tho corporation now being wound 
up), subject to the bonds, which tho purchasing corporation 
covenanted to assume and pay.

There are arrears of interest upon the bonds, and by the terms 
of the bonds and the mortgage trust deed the payment of tin 
principal was accelerated and became due in consequence of tin- 
bankruptcy.

Hargrave and the trustee for the bondholders, desiring to 
proceed in Alberta for tin* realisation of their security, applied 
to the Official Referee to whom the winding-up order delegated 
the winding-up, for leave. The Official Referee, as appears by 
his certificate of November -4, 1921, has refused such leave, 
on the ground that all remedies sought or demanded for on 
forcing any claim for a debt, privilege, mortgage, etc., may. 
under see. 1311 of the Winding-up Act, be obtained by an order 
of the Court on summary petition and not by any action. From 
that ruling Hargrave and the trustee now appeal.

The arguments which were advanced by counsel for the liquid
ator were all based upon decisions rendered under the Windini: 
up Act. and before the coming into operation of the Bankruptcy 
Act. While the effect of the order made under Rule 13 of tin* 
Bankruptcy Act that the proceedings are to continue under 
the Winding-up Act is to bring into play all, or substantially 
all, of the provisions of the Winding-up Act, it must not be 
forgotten that, when the authorised assignment under the Bank 
ruptey Act was made, the bondholders and the trustee under 
the mortgage trust deed were entitled in some measure to pro
ceed to realise their security without leave : sec. 6, subset*. 1. 
and see. 10 of the Bankruptcy Act. The fact that the Bank 
ruptey Act expressly preserves to a secured creditor his ordinary 
remedies for the realisation of his security may be taken a> 
indicating the mind of Parliament on this point, and as resolv
ing in favour of tin* secured creditor any doubt, if there is any 
doubt under the authorities, as to whether leave ought to 
granted to a secured creditor under sec. 22 of the Winding-up 
Act, or whether lie should be restricted to the remedies afforded 
him by sec. 133 of that Act. I refer to this aspect of the matter 
because of the strenuous argument of Mr. Robertson that tin* 
modern tendency of the Court is to refuse leave and to restrict 
the creditor in such cases to the provisions of see. 133.

The principle is well settled that a secured creditor may pin 
ceed to realise his security independently of any bankruptcy or 
winding-up proceedings, and is not confined to the medium of 
the winding-up of the insolvent estate, in all cases where tin* 
seeuritv is of such a nature as to enable the creditor to reali-c
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without resort to the Court for the purpose, and that where the 
security is in the form of a mortgage, though leave to bring an 
action may in some eases hi* necessary, such leave is granted 
almost, as a matter of course : /»V Itrampt on Cos Co. (1902), 4 
O.L.K. 509. at p. 518.

Counsel for the liquidator, however, contends that the more 
modern practice is “not to exclude from the winding-up work
shop" eases in which formerly leave to proceed independently 
would have been granted —see per Meredith, C.d.C.P., in AY ,/. 
Mrf'orthn <1 Sons Co., of Prescott Ltd. (1916). .12 D.L.K. 441. 
at. p. 447, 98 O.L.R. 4. at p. 11. But in that case the creditor 
was not seeking to enforce a security, hut Mas a simple con
tract creditor who desired to bring an action to establish a claim 
for a mere money demand. And the judgment itself distin
guished the case from those involving the rights of mortgagees. 
Nor am I able to find anything in the cases of Stewart v. l,ePa<p 
(1916), 29 D.L.K. 607, 59 Can. S.C.K. 997, or Carson v. Mon
treal Trust Co. (1915), 29 D.L.K. 690. 49 X.K.It. 50. to justify 
the suggestion that the Court has departed from the principle 
that leave ought to he granted almost as of course to a mort
gagee seeking to foreclose or otherwise realise upon his security. 
The Nova Scotia case did not involve the rights of a mortgagee 
at all. And in Stewart v. LcPaye, supra, which merely decided 
that M'liere the M'inding-up under the Dominion Act has com
menced in one Province, proceedings must not he commenced in 
another Province without leave from the Court in the M’inding- 
up proceedings, there is the clear intimation that if the creditor 
is asserting a claim to the oMiiership of certain assets (and the 
security of a mortgagee is the same in principle) leave ought to 
he granted : Anglin, »]., at p. 949.

In the present case the lands covered by the mortgage trust 
deed are situate in Alberta, and Hargrave, the bondholder Mho 
is applying m ith the trustee, resides in Alberta. The right to 
exercise all the ordinary remedies open to the bondholders and 
to the trustee ought not. in my judgment, to he lightly inter
fered M’ith. If the purchaser of the bonds of a company secured 
by a mortgage upon assets in one Province is to risk having his 
ten edies cut down by reason of the M’inding-up of the company 
in some remote Province, the value of such securities may be 
v r\ seriously impaired.

While the question of granting leave under see. 22 is to some 
extent a matter of discretion, the Ofiicial Referee has. in my 
judgment, proceeded upon a mrong principle, lie deals with 
the question as if it Mere a matter of jurisdiction, and. holding
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that, by virtue of sec. 133, he has jurisdiction under the wind 
i»g-up order to deal with the subject-matter of the bond-holder 
claims, he declines to grant leave. No one questions the juris 
diction of this Court to deal with the matter. That is not th 
point. The question is, whether or not, according to the estai» 
lished principles applicable to the rights of mortgagees an] 
debenture-holders, leave to proceed by an action ought to lie 
granted. I am clearly of opinion that such leave ought to lie 
given.

The decision or ruling of the Official Referee will therefore 
be set aside, and an order will issue giving leave to the ap
plicants to bring such action in the Province of Alberta for lie- 
enforcement of their securities as they may be advised.

The liquidator will pay the costs of this appeal to the ap
plicants out of the assets of the estate in his hands.

The liquidator moved for an order granting leave to appeal 
from the order of Orde, J., and extending the time for appeal
ing.

The motion was heard before Fergvson, J.A., in Chambers, 
and is as follows:—

The Can. Western Steel Corp’n is in lia lation. The Nor 
them Trust Co. and one John C. Hargrave, . bondholder under 
a bond mortgage held by the trust company, applied to the 
Referee for leave to commence action to enforce the mortgage.

The referee refused leave, being of opinion that the rights 
of the parties could best be dealt with in the winding-up pro
ceedings—see secs. 22 and 133 of the Winding-up Act.

On appeal, Orde, J., granted leave, being of opinion that the 
practice required such leave to be granted almost as a matt i 
of course.

The applicants served notice of appeal; but, on applying to 
set the case down, found that sec. 101 of the Winding-up Act 
requires that leave to appeal be obtained, lienee this applica
tion.

Mr. Robertson contended that the discretionary order of the 
Referee was not appealable, or that, if appealable, it should not 
be interfered with unless it appeared that the Referee had pro
ceeded upon a wrong principle—and that the authorities relied 
upon by Mr. Justice Orde did not establish that the Referee had 
proceeded on an erroneous idea of the practice.

He relied on Re Brampton Gas Co., 4 O.L.R. 509; Re. ./. 

McCarthy d* Sons Co. of Prescott Ltd, 32 D.L.R. 441, 38 O.L.ll. 
3; and secs. 22 and 133 of the Winding-up Act.

Mr. Cassels contended that Re Raven Lake Portland Cement
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Co. (1911), 24 O.L.R. 286, and eases collected in Masten’s Com- Ont. 
pany Law, 2nd ed., p. 823, demonstrated that the practice as A|>r~Div 
staled by Orde, J., was well-established. -!__

1 have read the opinions and authorities cited, and think the ,lr: 
point raised is doubtful, and that leave to appeal should be wkhtehn 
allowed ; the time for setting down being extended to March 13. Stkel

Costs of the application should be costs in the appeal. Ccmwobatiot
R. S. Robertson, K.C., for appellant. IMmi>
R. C. II. ('assets, K.C., for respondents. Meredith,
Meredith, C.J.O. This is an appeal, by the liquidator and ' ° 

trustee in bankruptcy of the Canadian Western Steel Corpora
tion Limited, from an order of Orde, J., dated February 15,
1922, giving leave to the respondents, a bondholder and a mort
gagee of the property of the company, as trustee for the bond
holders, to proceed on the mortgage notwithstanding the pro
ceedings which have been assumed to he taken under the Wind
ing-up Act.

The company made an assignment under the Bankruptcy Act 
to the appellant, and a petition for the winding-up of the com
pany under the Winding-up Act was tiled, hut no further pro
ceedings were taken upon it.

On April 2, 1921, the Registrar in Bankruptcy on the ex parte 
application of the appellant, made an order directing that all 
further proceedings in the winding-up of the company he con
tinued under the Winding-up Act, appointing the appellant 
provisional liquidator of the company, and referring it to J. A.
C. Cameron, Official Referee, to appoint a permanent liquidator 
and “to take all the necessary proceedings for and in connection 
with the winding-up of the said company . . .”

It is further provided by the order that “all such powers as 
are conferred upon the Court by the said Winding-up Acts as 
may he necessary for the said winding-up of the said company 
he and the same are hereby delegated to the said J. A. 0.
Cameron.”

And the referee is proceeding under the reference thus made 
to him.

The rights of a mortgagee under the Bankruptcy Act differ 
from those which he has under the Winding-up Act. Under the 
former he may proceed regardless of the bankruptcy, while 
under the latter Act he cannot proceed unless by leave of the 
Court, and one of the questions to be determined is, which of 
these Acts governs.

By sec. 2 (o) of the Bankruptcy Act, 9 & 10 Geo. V. ch.
36, the definition of the word “debtor” includes a corporation 
carrying on business in Canada, but there follows the provision
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to tliHt effect, the following: “anti when* thv debt or is a cm 
puration. as defined by this section, the Wimling-up Act. m. 
144 of R.S.C.. 1!HMi. shall mil extend or apply to it. notwit! 
standing anything in this Act contained, but all proceedings n 
stituted under that Act lief ore this Act comes into force in. 
and shall he as lawfully and effectually continued under tin 
Act as if the provisions of this paragraph had not been made.

The effect of this legislation was to repeal the Winding-up 
Act except as to proceedings pending under it when the Bani 
ruptey Act came into force.

Ily illtLiU), 10 & 11 (ieo. V. cli. .‘$4, sec. 2, the provision I haw 
quoted was repealed and re-enacted to read as follows: “and 
where the debtor is a corporation, as defined by this section, tin- 
Winding-up Act, ch. 144 of R.S.C. l!HHi, shall not, except /w 
I care of tin Court, extend or apply to it notwithstanding nip 
thing in that Act contained, but all proceedings instituted mul» t 
that Act before this Act comes into force or afterward#, by lent 
of the Court, may and shall be as lawfully and effectually con 
tinned under that Act as if the provisions of this paragraph 
had not been made.”

I have, for convenience, italicised the words that were intro
duced by the amendment.

In order to understand the effect of this change, it is neces
sary to refer to other sections of the Bankruptcy Act.

By sec. 2 (/) “Court” or “the Court” is defined as “the 
Court which is invested with original jurisdiction in bankruptcy 
under this Act.”

By Rule 4 provision is made that “all matters and applica
tions shall be heard and determined in Chambers unless il • 
Court or a Judge shall in the particular matter or application 
otherwise direct.”

By sec. tiô (2) of the original Act. the Registrar is, subject 
to General Rules limiting them, to have among other powers tin- 
power “to hear and determine any unopposed or ex parte ap
plication” (para. g).

By sec. 6(i (2) it is provided that “such rules” (i.e., general 
rules) “shall not extend the jurisdiction of the Court, save and 
except that, for the purpose of enabling the provisions of Rules 
having application to corporations, but for such purpose only, 
the Winding-up Act, ch. 144 of R.8.C., shall be deemed part of 
this Act.”

In this Province the Court of original jurisdiction is the 
Supreme Court of Ontario, and it is constituted a Court of bank
ruptcy (sec. 6."$ (1) ).

By see. 62 (2) it is provided that, “subject to the provisions
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of this Act ami to (tcneral Rules, the Judge of the Court exercis
ing jurisdiction in bankruptcy or in authorised assignment pro
ceedings may exercise in Chambers the whole or any part of his 
jurisdiction."

Rule Id provides that “where any proceedings in bankruptcy 
have been commenced against a corporation or when* a corpora
tion has made an authorised assignment, the Court may, on the 
application of the trustee or of any creditor or shareholder, 
grant leave that all further proceedings in the winding-up of 
the corporation or liquidation of its assets be continued under 
the Winding-up Act and amendments thereto, and may make 
such order for the transfer of proceedings or to effectuate such 
leave as to the Court shall deem best.”

It is clear, I think, that the effect of the provisions of see. 2 
which 1 have quoted is not to empower the Court to dispense 
with taking proceedings under the Winding-up Act, or to 
authorize the Court in a bankruptcy proceeding to pronounce 
an order for the winding-up of the company, the appointment 
of a liquidator, or the delegation to an officer of the Supreme 
Court of the powers of the Court. What was done in this ease, 
as l have said, was for the Registrar, on an cx parte applica
tion, to make an order embracing all these matters. That 
neither he nor the Court acting in the bankruptcy proceedings 
had, in my opinion, jurisdiction to do. It is clear, 1 think, that 
all that is authorised by para, (o) of sec. 2 is, where proceedings 
have been instituted under the Winding-up Act, the continuance 
of them, if the leave of the Court is obtained; and, where pro
ceedings have not been so begun, to authorise proceedings to be 
taken under the Winding-up Act. if the leave is obtained. The 
enactment does not appear to me to contemplate taking pro
ceedings under the Bankruptcy Act and then continuing them, 
if the leave is obtained, under the Winding-up Act. All that is 
done, where proceedings have not been begun under the Wind
ing-up Act before the Bankruptcy Act came into force, is to 
give persons entitled to take proceedings for the winding-up of 
a company the option, if leave is obtained, to proceed under the 
Winding-up Act. Where proceedings under the Winding-up 
Act were begun before the Bankruptcy Act came into force, it 
is made permissible to go on under the Winding-up Act, and in 
other cases, as 1 have said, the option is given to proceed under 
it, in other words, to take such steps as are necessary to obtain 
a winding-up order and to proceed with the winding-up under it.

What sec. 2 (o), as amended, provides, is that the Winding- 
up Act is not, except by leave of the Court, to extend or apply 
to proceedings instituted under it "before the Bankruptcy Act
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came into force,” or afterwards, that is, instituted under the 
Winding-up Act after the Bankruptcy Act came into force.

The result of the conclusion to which I have come is that the 
Registrar had no jurisdiction to make the order which he made 
and that it is therefore nugatory.

Rule l.‘$ is, I think, ultra vires. It assumes that bankruptcy 
proceedings may go on under the Winding-up Act, although no 
proceedings have been instituted under it. What the Act 
authorises is the continuance of proceedings instituted under 
the Winding-up Act before or after the coming into force of 
the Bankruptcy Act, if the leave of the Court is obtained.

I doubt whether the leave which the Act provides for can be 
granted on an ex parte application. The result of the giving 
of the leave may alter the rights of creditors and mortgagees, as 
well as others, for the provisions of the two Acts differ as to 
these rights, as do also the provisions as to preferences.

It would indeed be an extraordinary result if, by the act of 
the Registrar, on an ex parte application, these rights can be 
changed, and equally so if the Registrar of the Bankruptcy 
Court can make an order for the winding-up, the appointment 
of a liquidator, and the delegation of the powers of the Court to 
a Referee, which in a winding-up proceeding can be made only 
by the Court, i.e., the Supreme Court of Ontario.

There are, in my opinion, some provisions of the Bankruptcy 
Act which require amendment, and some that are probably ultra 
vires of the Dominion Parliament.

No good reasons exist, 1 think, for making the rights to 
which l have referred of one sort if proceedings are taken under 
the Winding-up Act, and of another sort if they are taken under 
the Bankruptcy Act.

The effect of the Bankruptcy Act is to create Dominion 
Courts (sec. 63), and Parliament has assumed to make certain 
Provisional Courts Courts of Bankruptcy and to cast upon the 
Provinces the burden of maintaining these Dominion Courts at 
the expense of the Provinces, for it is the officers of the Pro
vincial Courts, who are appointed and paid by the Provinces, 
upon whom, under the provisions of the Act, the obligation 
rests of performing duties under the Bankruptcy Act.

How can the imposition upon the Provinces of the burden of 
carrying on the work that is to be done under the Bankruptcy 
Act be justified?

It would, no doubt, have been competent for Parliament to 
have enacted a bankruptcy law’ and to have left the administra 
tion of it to the Provincial Courts, as is done in the case of
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the criminal law, but it is a very different thing to create a 
Bankruptcy Court and to cast upon the Provinces the duty ot‘ 
providing for the carrying on of the work of that Court by its 
Courts and at the expense of the Provinces.

Then the Act provides for the Minister of Justice assigning 
a Judge or Judges of the Provincial Courts for the exercise 
under his or their direction of the powers and jurisdiction in 
bankruptcy ami otherwise conferred by the Act. Is this not 
an interference with what is by the British North America Act 
sec. 92 (14), within the exclusive legislative authority of the 
Provinces,—the administration of Justice in the Provinces!

1 have not overlooked the case of Valin v. Langlais (1879), 
5 App. Cas. 115. In that case the question was as to the au
thority of Parliament to commit to the Provincial Courts juris
diction with regard to election petitions. It is to be observed 
that what was dealt with was an application for leave to ap
peal to Her Majesty in Council from a judgment of the Su
preme Court of Canada, and that in stating the opinion of the 
Judicial Committee Lord Selborne, p. 117, said that the Lords 
of the Committee very much doubted whether, “if there had 
been an appeal and counsel present on both sides, the grounds 
on which the appeal would have been supported, or might have 
been supported, could have been better presented to their Lord- 
ships than they have been upon the present occasion by Mr. 
Benjamin.”

1 mention this because it is probable that the Committee 
would not feel bound to follow the conclusion announced by 
Lord Selborne if in a subsequent case, after full argument, a 
different conclusion seemed preferable.

Reliance was placed by Lord Selborne on the fact that by 
sec. 41 of the B.N.A. Act it is provided that the old mode of 
determining election petitions shall continue until the Parlia
ment of Canada shall otherwise provide.

With great respect, I am unable to find in sec. 41 anything 
which warrants the conclusion that authority is conferred on 
the Parliament of Canada to impose on Provincial Courts and 
Judges the duties which the Election Courts and its officers are 
to perform, if, as Lord Selborne thought, the Election Court 
were a Dominion Court. 1 do not question the right of Parlia
ment to enact an election law and to leave the administration 
of it to Provincial Courts and Judges, but what I do question 
is its authority to create a Dominion Court and to man it with 
the Provincial Courts and Judges. As well might Parliament 
impose upon them the duties which are to be performed by the 
Exchequer Court of Canada.
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For the reasons I have given, I would dismiss tin* appeal with 
eoste. and in the order dismissing it I would embody a déclara 
lion that the order of the Registrar in Bankruptcy was mad • 
without jurist!ietion and is of no effeet.

Maclaren and Houoins, J.I.A., agreed with Meredith, t.
Maoee, J.A.: Appeal by (î. T. Clarkson, as liquidator of tin 

Canadian Western Steel Corporation, from an order of Ortie. 
•I., allowing a bondholder of that company and the Northern 
Trust Company, the mortgagees in trust for tin* bondholders, 
to take proeeedings in the Province of Alberta to enforce and 
realist* their security.

The order is intended to be made under the Winding-up Act. 
R.N.C. 1906, eh. 144.

Refort» 1919, the Winding-up Act was in effect a bankruptcy 
Act as regarded insolvent companies, though applying to com 
panics not insolvent; and, after a winding-up order, no action 
or proceeding against the company could be begun or proceeded 
with except by leave of the Court : sees. 22, 23.

The Bankruptcy Act was passed in 1919, and in sec. 2 (o) 
declared that where the debtor was a corporation the Winding 
up Act should not extend or apply to it. but proceedings in 
stituted before the Bankruptcy Act might be continued under 
the Winding-up Act. In 1920, by 10 & 11 Geo. V. eh. 34, see. 
2, (o) was amended so as to provide that the Winding-up Act 
should not extend or apply to corporations except by leave 
of the Court, but all proceedings instituted under that Act be
fore the Bankruptcy Act, or instituted afterwards by such lea' e. 
might be continued. The effect of this, as I read it, is that, if 
proceedings have been instituted (by leave if after 1920) 
under the Winding-up Act before bankruptcy proceedings, they 
may be continued under the Winding-up Act, but not that aftm- 
the company has been put in bankruptcy resort may be had. 
either with or without leave, to the Winding-up Act or any of 
its provisions, whether intermittently or otherwise. In fact 
after the bankruptcy there is nothing upon which winding-up 
proceedings can take effeet — the assets being vested in tie- 
trust ee in bankruptcy. As the Winding-up Act was intended to 
apply also to companies not insolvent, it is manifest that it was 
proper that it should still be available ; but the Bankruptcy Act 
did not restrain resort to it where the company is in fact bank
rupt, though it may be questioned whether it was intended that 
leave should be given in case of a bankrupt company. That 
question, however, is not material here. The order appealed 
from was, I think, unnecessary, but gave no right not existing, 
and the appeal should be dismissed.
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I agree with my Lonl the Chief .lustice ns to the order of the 
Registrar not lieing sueli sis could lie made by that officer.

Kkrui'sox, .1.A. : Appeal hy the liquidator from an order 
of Orde. .1., granting the mortgagees leave to commence an action 
in the Courts of Alberta to realise upon their security.

Hy sec. (Id of the Bankruptcy Act, jurisdiction in bankruptcy 
is conferred upon the Supreme Court of Ontario.

Section (it directs (subset*, 3) that, except as otherwise pro
vided. all the pow.is and jurisdiction of the Court in bank- 
ruptey shall be exercised by a .lodge named by the Minister of 
.lustice, and (subset*. 41 that the registrars, clerks, and officers 
in bankruptcy shall be appointed by the Chief .lustice of the 
Supreme < ‘ourt of < hitario.

Section 65 defines the powers of registrars in bankruptcy as 
(2 (/) ), “To make any order . . . which by any rule in that 
behalf is prescribed as proper to be made . . . “in Chambers,” 
and among other things gives them power (jy) to hear and de
termine any unopposed or ex parte application.”

On March 11. 1921, the Canadian Western Steel Corporation 
Limited, having its head office in the city of Owen Sound, as
signed to (L T. Clarkson, of Toronto, all its property for dis
tribution among its creditors in pursuance of the said Bank
ruptcy Act.

On the same day. William Kennedy & Sons Limited, creditors 
of the Canadian Western Steel Corporation, filed in the Central 
Office at Toronto, a petition to wind-up under the Winding-up 
Act R.8.C. 1906. eh. 144.

There is no record of this petition having been presented to 
the Court or of a winding-up order having been made by a 
Judge of the Supreme Court: but. on an ex parte application 
of Mr. Clarkson, the trustee in bankruptcy, George S. llolme- 
sted, Esquire, K.C., a Registrar in Bankruptcy, purporting to 
act under see. 65 of the Bankruptcy Act and Rule 13, made the 
following order:—

“In the Supreme Court of Ontario.
In Bankruptcy.

George S. Ilolmested, Esq., K.C., Registrar in Bankruptcy.
In Chambers. Saturday the 12nd day of April, A.D. 1921.

In the matter of the authorised assignment of Canadian 
Western Steel Corporation Limited, debtor.

Upon the application of counsel for Geoffrey Teignmouth 
Clarkson, authorised trustee, upon reading the assignment for 
th«‘ general benefit of creditors made to the applicant under the 
Uai kruptcy Act hy the company above named, dated the 11th
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day of March, 1921, and the affidavit of the applicant, filed, 
and upon hearing what was alleged by counsel for the ap
plicant:—

1. It is ordered that all further proceedings in the winding- 
up of Canadian Western Steel Corp’n Limited be continued un
der the Winding-up Act, being chapter 144 of the Revised 
Statutes of Canada and amending Acts.

2. It is further ordered that Geoffrey Teignmouth Clark
son. the authorised trustee under the Bankruptcy Act, be and 
he is hereby appointed provincial liquidator of the estate and 
effects of the above named company, upon giving security to 
the satisfaction of J. A. C. Cameron, Esquire, for the due per
formance of his duties.

8. It is further ordered that it be referred to the said J. 
A. C. Cameron to appoint a permanent liquidator or liquidators 
to the estate and effects of the said company above named and 
to take all necessary proceedings for and in connection with the 
winding-up of the said company and to fix the security to be 
given by the said liquidator upon his appointment and the re
muneration to be paid to the said liquidator.

4. And it is further ordered that, in pursuance and by 
virtue of the Bankruptcy Act and the Winding-up Act, be
ing chapter 144 of the Revised Statutes of Canada, and amend
ing Acta, all such powers as are conferred upon the Court by 
the said Winding-up Act and amending Act as may be neces
sary for the said winding-up of the said company be and the 
same are hereby delegated to the said J. A. C. Cameron.

5. And it is further ordered that the costs of the applicant 
of this application and order he taxed and paid by the said 
permanent liquidator out of the assets of the said company 
which shall come into his hands.”

The order made by Mr. llolmested was taken to Mr. Cameron, 
therein named, and was by him and all parties interested 
treated as being an adjudication that the corporation should be 
wound up under the Winding-up Act, rather than under the 
Bankruptcy Act, and that the rights of all parties should be 
defined, fixed, and dealt with as is provided by the Winding-up 
Act, rather than by the Bankruptcy Act.

In November, 1921, .John Campbell Hargrave, a bondholder 
of the Canadian Western Steel Corporation, under a mortage- 
deed dated May 1, 1916, made between the Canadian Western 
Steel Company Limited and the Northern Trust Company as 
trustee for the bond-holders, and the Northern Trust Co. as 
such mortgagee, applied to J. A. C. Cameron, named in the 
order of Registrar llolmested, for leave to commence, in the 
Courts of Alberta, proceedings to enforce payment of their



69 D.L.R.] Dominion Law Reports. 701

bond-mortgage.
The Referee was of opinion that the leave applied for should 

not be granted, but that the applicants could and should enforce 
their rights in manner provided for by sec. ldd of the Winding- 
up Act, and refused tin* leave applied for.

The applicants appealed: on the appeal Orde, J., reversed the 
order of the Referee, and granted the leave applied for. This 
is an appeal by the liquidator from the order of Orde, J.

The appellant contends that under the Winding-up Act, no 
proceedings against the liquidator of the company can he in
stituted without leave of the Court; that the learned Referee 
was right in his opinion that he had, under sec. 133 of the 
Winding-up Act and the order of Registrar Ilolmested, power 
and jurisdiction to determine the rights of the applicants, and 
could do so more expeditiously and with less expense than if 
leave to proceed in the Courts of Alberta were granted; that, 
the Referee having exercised his discretion in respect of the 
application for leave, Orde, J., should not have interfered; 
counsel also argued that Orde, J., in making liis order was of 
opinion that the authorities established that the applicant was 
entitled as of right to the leave asked, and the Judge proceeded 
on an erroneous view of the authorities.

Counsel for the respondents relied on the reasons of Orde, 
J., for his order, and also contended that the rights of the 
parties were governed by the Bankruptcy Act rather than by 
the Winding-up Act, and pointed out that by sec. 6 of the Bank
ruptcy Act the right of a secured creditor to realise on his 
security is expressly preserved.

On these arguments and contentions it has become necessary 
to determine whether or not the proceedings for the liquidation 
and adjustment of the rights of the creditors and the insolvent 
corporation are to be determined by reference to the provisions 
of the Bankruptcy Act, or by reference to the provisions of 
the Winding-up Act, R.8.C. 1906, eh. 144; for, if they are to be 
determined and regulated by the Bankruptcy Act, the applicant 
mortgagees’ rights to enforce their security appear to be ab
solute; while, if they are to be determined and regulated by the 
provisions of the Winding-up Act, it would appear that the 
mortgagees must proceed to enforce their claim in manner pro
vided for by sec. 133 of the Winding-up Act unless the Court 
having jurisdiction under the Winding-up Act otherwise per
mits; that brings us to the consideration of the meaning and 
effect of several sections of the Bankruptcy Act.

For the appellant liquidator it was contended that sec. 2 (o)
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and nock. 63, 65, and 66 of the Hank nipt cy Act and Rules t 
and 13 passed pursuant to the Bankruptcy Act, read together, 
empower the Registrar in bankruptcy, on an ex parte applica
tion by the trustee in bankruptcy, to make an order for wind
ing-up under the Winding-up Act, and to delegate to an officer 
named by him the power of the Court in winding-up matters, 
and to direct him to wind up the company, and in doing so to 
exercise all the powers conferred on the Supreme Court by the 
Winding-up Act; and that such order has the effect of making 
applicable to the liquidation of this corporation, all the pro 
visions of the Winding-up Act, to the exclusion of the pro 
visions of the Bankruptcy Act. In support of these conten
tions the liquidator submitted that

By the Act, sec. 63 (2), a Judge may exercise the whole or 
any part of his jurisdiction in Chamber*.

By sec. 65 (2), the Registrar is empowered “to make any 
order or exercise any jurisdiction which by any rule in that 
behalf is prescribed as proper to he made or exercised in Cham 
her*. ’ *

By Rule 4, all matters and applications are to lie heard and 
determined in Chambers unless the Court or a Judge shall in 
the particular matter or application otherwise direct.

Therefore the Registrar, except those matters expressly ex 
empted from his jurisdiction by sec. 65. has power to adjudi 
cate upon all matters in ruptcy.

By see. 2 (©), as amended by (1920) 10 & 11 Geo. V. eh. 
34. sec. 2, the Winding-up Act is not (subject to certain excep 
fions) to apply to companies (see sec. 2 (A ) ), except by leave of 
the Court, i.e., in its bankruptcy period.

The Registrar, under the sections above referred to, has pow 
or to grant that leave. Where that leave is granted, then tin- 
Bankruptcy proceedings shall be continued under the Windinu 
up Act as if the provisions of (1920). 10 & 11 Geo. V. eh. 34. 
see. 2, had not been made ; which seems to mean, “as if there 
had been no statutory prohibition of the application of the 
Winding-up Act.”

In other words, having obtained leave “to continue the pro
ceedings” under the Winding-up Act, the proceedings then- 
after ceased to be in uptcy and are carried on under tIn
ordinary jurisdiction of the Court. But where the word “con
tinued” is used that seems to negative the idea that proceedings 
de novo must be commenced under the Winding-up Act. If that 
were so. then a petition would have to be tiled ami served and 
a case made for winding-up. This can hardly have been in

4

6
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tended. The only way the proceedings van be “continued” is 
by in some way making the procedure of the Winding-up Act 
applicable to the ease in hand; but. in order to make that pro
cedure applicable, some order is obviously necessary, so thaï 
the order “to continue” may be effective.

Orde, 4.. was of the opinion that the power to order proceed
ings to “Ik- continued” under the Winding-up Act necessarily 
involved the power to make any order necessary under the 
Wii.ding-up Act to make that Act operative in the proceedings, 
such as the appointment of a liquidator, mid the delegation of 
the powers of the Court to the Referee.

The Winding-up Act and the Bankruptcy Act being both 
legislative Acts of the Dominion Parliament, it was competent 
to that Parliament to say how these Acts are to he administered, 
and for the purpose of bankruptcy proceedings, to incorporai-' 
the Winding-up Act as a part of the Bankruptcy Act, or at all 
events make it part of the Bankruptcy procedure so far as it 
should see fit; and this it seems to have done by, in effect, en 
acting that the Winding-up Act is only to lie operative as re
gents certain companies so far as the Court in its bankruptcy 
jurisdiction shall determine. It could hardly have been intend
ed that the forum which is to determine whether the Winding- 
up Act is to be applicable should be competent only to make 
an ineffective order, dependent on another jurisdiction to de
termine whether or not it should have any operation at all. It 
is therefore submitted that the giving of power to the bank 
ruptev jurisdiction to determine whether or not the Winding- 
up Act should be annlicable to a bankruptcy necessarily and im
plicitly involves the power also to make an order effectively to 
can y out its decision.

It may Is* remembered that, assuming that the Registrar ir 
bankruptcy has the jurisdiction above suggested, he is very 
much in tin1 position of the Master in Ordinary or Assistant 
Master when exercising jurisdiction under the Mechanics ami 
Wage-Earners Lien Act; and, while their jurisdiction so to do 
may perhaps be open to question on constitutional grounds, tin* 
jurisdiction of the Registrar in bankruptcy, being derived from 
the Dominion Legislature, seems free from any such objection.

I am of opinion that these contentions are not in accordance 
with the true intent and meaning of the Legislature as express- 
ill in the sections referred to. ami cannot lie supported.

On my reading of these sections ami rules, a corporation to 
which the Bankruptcy Act is applicable must be wound up 
under, and the right* of the corporation and its creditors, dir
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ectors and officers, must be ascertained and fixed by reference 
to, the provisions of the Bankruptcy Act, unless the Judge ex
ercising jurisdiction in bankruptcy grants leave to continue 
proceedings already commenced under the Winding-up Act, or 
grants leave to institute and continue proceedings under tin* 
Winding-up Act.

Tt seems to follow that, in a case where proceedings under the 
Winding-up Act have not been commenced prior to an assign
ment in bankruptcy, or prior to proceedings in bankruptcy, ami 
it is desirable that the liquidation be under the Winding-up 
Act rather than under the Bankruptcy Act, it is necessary : 
(a) to obtain leave from those having jurisdiction in bank 
ruptcy to institute and continue proceedings under the Winding 
up Act; (b) to institute proceedings under the Winding-up 
Act in the Court having jurisdiction under that Act, and 
in manner provided by that Act, and in those proceedings to 
obtain a winding-up order, and any delegation of powers the 
Court may deem wise to grant, and any orders and directions 
the Supreme Court may see fit to give to its own officials.

T am of opinion that the Bankruptcy Act does not empower 
the Judge in Bankruptcy, or the Registrar in Bankruptcy ns 
such, to make orders under the Winding-up Act; or empower 
them as officers in Bankruptcy to interfere with, order, direct, 
or control officers of the Supreme Court of Ontario, but merely 
contemplates authorising them to interfere with, direct, control, 
order, or empower officers in the Bankruptcy Court, appointed 
to office in manner provided by the Act, and that it was not by 
the Act intended that the Judge in Bankruptcy or the Registrar 
in Bankruptcy should have authority to delegate to officers or 
any other persons powers conferred on the Supreme Court 
of Ontario by some Act other than the Bankruptcy Act, and 
under which the Supreme Court may delegate its powers or 
some of its powers to its own officials.

The Bankruptcy Act (sec. 64) makes it plain that (exeep* 
in special circumstances not here material) the jurisdiction and 
powers granted by that Act must be exercised, not by any Judge 
of the Supreme Court nor by any official of the Supreme Court, 
but by the Judge named by the Minister of Justice, and by 
officials in Bankruptcy named by the Chief Justice of Ontario. 
Mr. Cameron has not been appointed an officer or official in 
Bankruptcy, and it is worthy of note that the reference to him 
is not to him as an officer of any Court.

While Valin v. Langlois, 5 App Cas. 115, is an authority for 
the proposition that the Parliament of Canada has power to 
commit to the Provincial Courts jurisdiction to administer laws
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of the Dominion in matters reserved to the exclusive jurisdic
tion of the Dominion, and to require them to do so. and. while 
there is much in the reasons for judgment to support the con
tention that the Dominion Parliament may require the Provin
cial Court and its officials to exercise the jurisdiction conferred, 
I doubt that it has yet been determined that the Dominion in 
such matters may legislate as to matters of procedure or may 
clothe some one who may or may not he an officer of the Pro
vincial Court, such as the Registrar in Rankruptcy, with power 
and authority to order, direct, and control officers of the Pro
vincial Court, or, by delegation of the Provincial Court's juris
diction. to clothe him or them with powers conferred upon the 
Court itself.

If it were intended that such power should be exercised, it 
should, it seems to me. be made very plain and not left in doubt 
and if left in doubt should not be inferred, for such outside 
interference and control must lead to trouble in the Courts and 
confusion and delay in the administration of justice.

I am also of opinion that the power to grant leave to pro
ceed under the Winding-up Act. rather than under the Bank
ruptcy Act, is one that may in its use seriously ami materially 
alter ami affect the rights and remedies of all concerned in 
the liquidation of a corporation, and is one that should be ex
ercised by the Court rather than the Registrar, ami on notice 
to parties to be or who may be affected, and is one that should 
not be exercised ex parte.

I am, for these reasons, of opinion that the order of the Re 
gistrar of April 2 was made without authority, ami has no legal 
validity, and that therefore the rights of the respondents to 
enforce their security, as preserved by sec. (» of the Bankruptcy 
Act, have not been taken away but stand unimpaired.

I would dismiss the appeal, leaving the trustee in bankruptcy 
or the creditors. Win. Kennedy & Sons, who have filed a petition 
to wind up, if so advised, to apply for leave to institute or con
tinue proceedings, and if leave is granted to apply for a wind
ing-up order.

I would not award costs to either party here or below.
I am of opinion that it would facilitate the administration 

of the Act if the administration thereof was left to the Court 
generally, and so that the Court might direct, order, or empower 
its officials generally, rather than that the jurisdiction of the 
Court should be exercised only by a Judge named by some 
power outside the Court, and only by officials appointed for 
that purpose and paid differently and in a way not contemplat- 
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ed by the Province when they were employed and when their 
duties were defined. For these reasons I suggest that subsec. 
3 of sec. 64 be amended to read about as follows:—

‘ ‘ Except as otherwise provided by this Act, all the powers 
ami jurisdiction in bankruptcy and otherwise conferred by this 
Act may lie exercised by any one of the Judges of the Court 
upon which such powers are conferred; that the judgment, de
cision, or order of a Judge shall be deemed the judgment, de
cision, or order of the Court; and references in the Act to the 
Court shall, where necessary, apply to the Judge so exercising 
the powers and jurisdiction of the Court, without thereby ab
rogating, restricting, or limiting the rights, powers, and duty 
of any and every Judge of the Court to exercise jurisdiction 
in bankruptcy ; and the Minister of Justice shall from time to 
time assign to one Judge named by him the duty and obliga
tion of devoting himself and so much of his time as may be 
necessary to performing the work of the Court in bankruptcy 
matters.”

And that subsec. 4 of sec. 64 be amended by providing that 
the fees of this Act made payable to a Registrar, or other 
officer in bankruptcy, shall, where such Registrar or officer is 
an officer of a Provincial Court, be paid to the Province in 
which the work is performed, by the purchase of law-stamps 
of the Province and the cancellation thereof by the officer of 
the Provincial Court.

Appeal dismissal.
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KEHLKRIXG v. KEHLERIXG AXI) A TTY GEX'L l-’OR HASKAT- 
C’HEW AX.

Supreme Court of Canada, Davies, CJ.. Idington, Duff, Anglin, Brodeur 
and Mignault, JJ. February 15, I9JI.

Divorce and separation (§IV—40)— Petition by husband— 
Wife guilty of adultery—II usband by neglect and cruelty con
ducing to offence- Refusai of Court to grant—Discretion of 
Court.]— Appeal by petitioner from the* judgment of the Court 
of Appeal for Saskatchewan (1921), 61 D.L.K. 44, 14 K.L.It. 
367, in an action for divorce. Affirmed. |8ee Annotation 62 
D.L.R. 1.]

The judgment of the Court was delivered orally as follows:—
“It has not been established to the satisfaction of the major

ity of the Court that the judgment against which this appeal is 
brought is not a discretionary judgment either within sec. 38 
of the Supreme Court Act, R.S.C. 1906 eh. 139, as it now stands 
or within sec. 45 of this Act as it stood prior to July 1, 1920, 
(Can. Stats, ch. 32) and following the decision in St. Lawrence 
Ins. Underwriters v. Fewster (1922), 69 D.L.R. 351, 63 Can. 
S.C.R. 342, delivered by this Court a few days ago, this appeal 
must stand dismissed without costs. ’ ’

C. E. Gregory, K.C., for appellant.
J. C. Martin, for the Attorney-General for Saskatchewan, re

spondent.

HHKPPARD v. SHEPPARD.

Ontario Supreme Court, Appellate Division, Meredith, CJ.O., Maclaren, 
Magee, Hodgins. and Ferguson, JJ.A. March 27, 1922.

Appeal (§11A—40)— Right of appeal to Divisional Court— 
Judicature Act, sec. 25—Order of Judge in Court dismissing 
motion to set aside statement of claim—Interlocutory order.] 
—Appeal by the defendants from the order of Latchford, J. 
(1922), 69 D.L.R. 570, in the Weekly Court, dismissing the 
defendants’ motion to set aside the statement of claim, upon the 
ground that the action was not maintainable.

H. S. White, K.C., for appellants.
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./. 1/. McEvoy, K.C., for respondent.
The Court quashed the appeal, holding that the order ap 

pealed from was interlocutory (Judicature Act, see. 25) ; costs 
as of a motion to quash to the respondent in any event of Re
action.

Appeal quashed.

HARKIS v. HAKMOX.

Ontario Supreme Court, Appellate Division. Mu lock. CJ.Er., 8uth< r 
land, Kelly, .Hasten, and Hose, JJ. January H, 1922.

Jr du ment (§IVB—280)—Motion to set aside—Rule .727— 
(ironnds anting after judgment—Action brought upon judg
ment in another Province and tried by jury with different re
sult—Law of Sew Brunswick—Ontario action defended but 
defendants not appearing at trial.] — Appeal by the defend
ants from the order of Meredith, C.J.C.1*. (1921), 64 D.L.R. 
659. 51 O.L.R. 37.

William Proudfoot, K.C., for appellants.
IV. It. Meredith, for respondent.
The Court dismissed the appeal with costs.

Man. CHRIHTKXHKX v. AX DR KWH AND HAMILTON.

K B. Manitoba King's Bench. Mathers, CJ.K.B. June 27, 1921.

Solicitors (§IIC—20)— Solicitor garnishee—Client's money 
on hand — Vlient indebted for solicitor's costs and charges — 
Right to retain money and apply in payment of debt.]— Appli 
cation to compel a garnishee to pay money into Court.

A. Griffin, for Christensen; IV. Thornburn, for the garnish'*»*.
Mathers, C.J.K.H.This in an application on behalf of the 

plaintiff to compel the garnishee to pay into Court a sum of 
money alleged to be in his hands belonging to the defendant. 
The garnishee, a solicitor who has been acting for the defendant 
in various matters, admits that at the time the garnishing order 
was served he had in his hands a sum of money belonging !<» 
the defendant. He says that at that time the defendant was in
debted to him in a larger amount for solicitor's costs and 
charges, which he claims to be entitled to set off against the 
r so received.

olicitor’s right to retain those moneys and apply them 
in payment of his costs does not depend upon whether he had
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a solicitor's iien, us the plaintiff argued, but whether or not 
he had as against the garnishing creditor a right to set off 
costs and charges due to him by the defendant. In my opinion, 
he had that right. In that respect, a solicitor has the ordin
ary rights of one creditor as against another : 2."> liais. 49)1. 
503; Annual Practice Rules, 1921, p. 765.

The motion will, therefore, be dismissed, unless the garnishing 
creditor desires to question the propriety of the solicitor's hill 
of costs. If he does he may have the bill taxed, and an order 
will go for that purpose. In that event, should the hill as taxed 
be less than the amount of money in the garnishee's hands, tIn
difference must be paid into Court, and the garnishee must also 
pay the costs of this motion. If the garnishing creditor elects 
to have the bill taxed, he must do so. and notify the garnishee 
within 5 days, otherwise the motion will stand dismissed.

./ u (hj m ent accord in gig.

TOT* v. TOT*.

Alberta Supreme Court. Appellate Division. Scott. CJ.. Stuart, Beck-.
Hyndman and Clarke, JJ.A. July J. WJJ.

Sedvction (§1—3)— Liability—Conduct of girt as affecting.] 
— Appeal by plaintiff from the trial judgment in an action for 
seduction. Reversed.

,/. K. Paul, for Olga Tetz. appellant.
A. .1/. Sinclair, K.C., for P. (1. Tetz. appellant.
J. ,/. O’Connor, for respondent.
The judgment of the Court was delivered hv
Heck, J.A. The action was for seduction. The trial Judge 

dismissed the action at the conclusion of the plaintiff's ease. 
Ilis reasons for judgment are reported to us. The action is 
brought both by the girl alleged to have been seduced and by 
her father. The seduction is alleged to have taken place on 
October 19, 1919. The evidence proves this allegation ; hut the 
reason why the Judge, nevertheless, dismissed the action seems 
to be that the girl had so acted in regard to the defendant dur
ing several months previous to the date mentioned and on the 
occasion of the seduction as to shew that she was not seduced 
or enticed into the act. 1 think the evidence falls much short 
of that ; anti that the Judge has strained the expressions of 
opinion given by this Court in Gibson v. Habeg (1916). 9 Alta. 
L.R. 409, much beyond what was intended. In that case. I 
said that, in my opinion, it would be a defence to an action 
for seduction if it were shewn (1) that the woman was the 
tempter, or (2) even if she deliberately consented from lasciv-

Alta.
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iousness or even from the strength of mere natural passion, 
prm'ided her consent had not been brought about by the en
ticement of the defendant. To this, 1 added that, in my opin
ion, in the absence of evidence of loose behaviour on the part of 
the woman, the presumption is that there was enticement on tin- 
part of the man and that the burden of shewing that the plain 
tiff could not suceeed on the ground that she was at least equal 
ly morally guilty is on the defendant. Stuart, J.A. concurred 
with me and Scott, CJ. (the Court being composed of three 
members) was evidently of the same opinion. He ex 
pressly refers to the circumstance in that ease of an alleged pro
mise of marriage and the fact that the evidence left it in doubt 
whether the promise was made before the first act of intercourse. 
He found that the conduct of the woman was not such as to 
constitute a defence to the action.

In the present case, the girl gave evidence of a promise of 
marriage at the time of the act of intercourse. The promise 
was probably made l>efore the act. The circumstance that tin- 
defendant was a minor and that consequently the promise was 
not. binding, 16 Hals, tit Husband and Wife, p. 273 see. 
494, is of no consequence. It would, undoubtedly, be an in
ducement. I am, clearly, of opinion that the evidence given on 
behalf of the defendant disclosed nothing to meet the plaintiffs' 
prima facie right to recover.

The appeal should, therefore, be allowed with costs to be tax 
ed under column 4 and a new trial directed. As to the costs of 
the first trial, as it seems that the suggestion, that the plaintiff 's 
action failed, came in the first instance from the Judge, I think 
that they should abide the event of the new trial.

Appeal allowed.

l.<M k\VOOl> v. C ANADIAN WESTERN POWER & FUEL Co.

Alberta Supreme Court. Appellate Division, Stuart, Beck and 
Hynelman, JJ.A. October IS, 1922.

Parties (§111—120)— Adding party defendant.]—Appeal by 
Town of Redcliffe from an order of McCarthy, J. refusing to 
add the town as a party to the action.

I>. M. Stirton, for appellant.
C. S. HI aneh ard, for respondent.
The judgment of the Court was delivered by
Stvart, J.A.:—Since the order was made the plaintiffs have 

filed a notice of discontinuance so that there is now no action in 
which the appellant can he added. The appeal is really taken
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for the purpose of getting rid of the order for costs, amounting 
to $74 which was made against the applicant.

It seems to me that the reasons for allowing the applicant 
to be added in this action are perhaps as strong as in the case 
of Canada Land and Ranch Co. v. Redd iffc Realty Co. (1922), 
67 D.L.R. 401, where we allowed the appeal and permitted the 
applieant to be added. As the action has been discontinued the 
propriety of adding the applicant is a quite academic question 
and can scarcely now be properly examined.

In the circumstances I think the proper order for this Court 
now to make, which I think it still has power to make, is to 
direct the order of McCarthy, J., to be amended by saying that 
it shall be without costs to either party and that there be no 
costs of this appeal. There will be an order accordingly.

Judgment accordingly.

HEX v. VERIIEKfi.

Alberta Supreme Court. Appellate Division, Stuart, Heck and Hyn<l- 
man, JJ.A. October .!H, Ht££.

Intoxicating liquors ( §111A—55) — Validity of Part IV. of 
the Canada Temperance Àct R.S.C. 1906 ch. 152 as amended 
1919 (Can. 2nd sesg.) ch. d. | —Application to quash a conviction 
under the Canada Temperance Act. Affirmed.

A. .1/. Sinclair, K.C., for appellant.
A. A. McQillivray, K.C., and S. II el man, for respondent.
The judgment of the Court was delivered by
Stuart, J.A. I do not think it necessary to deal with the 

preliminary objection because even if there is a right of appeal 
by way of stated case I do not think the objections on the merits 
can be sustained. Really the only contentions raised were as 
to the validity of Part IV. of the Canada Temperance Act. 
R.S.C. 1906, ch. 152, as amended 1919 ((’an. 2nd sess.) ch. X. 
In view of the decisions binding on us it seems to me that this 
cannot now be questioned.

In my opinion, the words “carriage or transportation of in
toxicating liquor through such province’’ as contained in sec. 
154, sub-sec. 1 (c) of the Act, refer to passage through a Pro
vince whether from one Province to another or from one Pro
vince through another to a foreign country or from a foreign 
country through a Province to another part of Canada.

Even if it were open on the case as stated to raise the ques
tion of the sufficiency of the evidence, which I doubt very much, 
I think there was ample evidence to support the conviction.

Alta.
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The application should he dismissed with costs.

Application dismissed.

CANADA LIFE ANNl RAXCK Co. v. McHAltDY.

Alberta Supreme Court, Walsh, J. Xovember 1H. W>>.

Land titles (§111—35)—Sale of land—Order of Court— 
Sufficiency of purchase price—Land Titles Act, 1906 (Alta.), eh. 
21 nn*t amendments.] —Appeal from an order for sale by the 
Master. Affirmed.

G. A. Cosiigan, for the appeal.
W. G. Egbert, contra.
Walsii, J. It is impossible for me to interfere with the 

Master’s order on the ground of the insufficiency of the pur
chase price. Although the earlier material filed shewed as usual 
a considerable difference of opinion amongst the valuators, I 
think that the fixing by the Master of a price exceeding by $5 
an acre or $3,200 in all that put upon the property at that 
very time by two experienced and competent valuators, one of 
whom was the appointee of the defendant, as the result of a 
visit to and a personal examination of the land, quite justifies 
the price at which the Master ordered a sale to the plaintiff.

T am unable to see how the lease made by the plaintiff to 
Clarke in April last affects the question. The public sale held 
in May proved abortive though it was not subject to the lease. 
The fact of this lease being outstanding is not referred to in tie- 
report of Mr. Nowers, one of the valuators, and there is absol
utely nothing before me to indicate that it affected in the 
slightest degree the opinion of either of the two valuators above 
referred to. I am by no means sure that the operation of para. 
31 of the lease was restricted to the public sale held in May 
last. It provides for the determination of the lease upon a 
sale to any one but the plaintiff “at the judicial sale now order
ed or at any adjournment thereof.” The order of March 24 
was that the land be forthwith sold under the direction and 
with the approval of a Judge or Master. It may well be that 
para. 31 of the lease would apply to any sale made pursuant 
to that order and not simply to the public sale then advertised, 
so that any purchaser other than the plaintiff, at any sale made 
in this action, would be entitled to hold the land free from it.

Notwithstanding Mr. Costigan’s interesting argument, I re
main unconvinced that this sale is not a sale within the mean 
ing of sec. 62 of the Land Titles Act 1906 (Alta.), ch. 24, as
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amended 1919 (Alta.), eh. 37, see. 1, ami see. 6 of 1920 (Alta.), 
eh. 3. Under the order now under appeal, the land has certain
ly been sold, the Court being the vendor ami the plaintiff the 
purchaser, just as effectively as though a complete outsider was 
the purchaser, and so, i think, the event has happened which 
the Legislature intended, so far as I can judge from its lan
guage. to entitle the plaintiff to pursue against the defendant 
personally its remedy for the deficiency.

The appeal is dismissed with costs.
Appeal diant ixxi d

(■ILHEKT BROS. Ltd. v. KE18ER.
Alberta Supreme Court. Simmons, J. July H, 1921.

Brokers (§I1B—10)— Sale of land—Compenmlion—Suffic- 
ieru fj of uerrieeu. ] — Act ion to recover commission on the sale of 
land. (See Annotation 4 D.L.K. 531.]

A. It. Maekuy, for plaintiff.
IV. •/. Mill icon, for defendant.
Simmons, J.:—On April 28, 1919, the defendant entered into 

an agreement in writing with the plaintiff to pay the plaintiff 
a commission of $2 per acre respecting the sale of sec. 9 and the 
east half of see. 8, tp. 26, r. 24, west of the 4th. meridian, con
taining 960 acres more or less, at the net price to the owner 
of $69 per acre, payable $12 per acre in cash ami the balance on 
crop payment plan with interest at 6% per annum.

The said agreement in writing contained this farther term 
“I further agree that this is an exclusive listing to you covering 
the aforesaid land, but in case that I desire to withdraw same 
I will give you ten days’ notice in writing by registered mail, 
otherwise this listing shall remain in full force and effect.”

The plaintiff’s officer inspected the said land and took pros 
pective purchasers to view the land. On May 25 one Chester 
XV. Putnam visited the plaintiff’s real estate office in Calgary 
making enquiries for available lands for purchase. The plain
tiff's officer submitted the defendant’s lands on the terms of the 
above listing. The plaintiff’s officer sent for the defendant to 
come to the plaintiff’s office and meet Putnam. A visit to the 
said lands was discussed among the three parties, the plaintiff’s 
officer, the defendant and Putnam and it was finally agreed that 
the defendant should take Putnam out to see the said land, 
which arrangement was carried out.

Alta.
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On June 17, 1919, the defendant entered into an agreement 

with Putnam for the sale of sait! lands and for the sale of cer
tain ehattels used by the defendant in farming the said lands. 
In the said agreement see. 9 was sold at $75 per acre and the 
east half of see. 8 at $45 per acre. Certain chattels described 
in the said agreement were sold for $5,40*1. and a titan 10/20 
engine for $1,428. The cash payment provided for in the agree 
ment was $4,.'I50 and the balance was on crop payment plan.

This sale was made within the 60 days provided for in the 
agreement in writing between the plaintiff and the defendant 
and was carried out without any notice in writing by registered 
mail or verbally by the defendant of a withdrawal of the listing 
and was also entered into without the plaintiff’s knowledge or 
consent. The plaintiff claims a commission of $2 per acre on 
the said sale on the ground that the plaintiff was the efficient 
cause of bringing alsmt the said sale by introducing the pureh 
aser and in the alternative the plaintiff claims damages for 
breach of the contract.

Il is quite obvious that the defendant committed a breach of 
contract in writing entered into with the plaintiff and not only 
did he fail to give the 10 days’ notice in writing hut he avail 
ed himself of the services of the plaintiff in submitting a new 
offer to the prospective purchaser who had been introduced by 
the plaintiff.

The defendant relies on Como v. Herron (1913), 16 D.L.li. 
204, 49 Can. 8.C.K. 1. The plaintiff relies on Howard v. Geory• 
(191.1), 16 D.L.K. 468, 49 Can. H.C.R. 75. I do not think this 
ease is governed by either of the aliove cited cases. In Como v. 
Union, the plaintiff relied upon a contract to sell the whole of 
the land, part of which only was sold by the defendant. It 
is quite clear if the plaintiff in that case had claimed damages 
for breach of contract or upon a quantum meruit, the action 
could he maintained. In Howard v. Georye the agency was held 
to be a general agency, which brought it within the rule of 
Tout min v. Millar (1887), 12 App. Cas. 746.

I think the contract must he held to he a specific listing at 
$69 per acre net to the owner and that the case comes within tin- 
principles of llurehell v. Gowrie and. Workhouse Collieries Lid., 
119101 A.C. 614. While, in that ease, the full eoiimiiss:mi of 
10% was allowed to the agent it was allowed as the measure of 
damages. Per Lord Atkinson in that ease at p. 626: —

“It was quite open to the referee to take as the measure of 
damages what would have been Harebell's commission at tin- 
stipulated rate 10',' on the consideration actually received for 
the sale.”
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The small cash payment provided for in the sale made by the 
defendant and the faet that a full line of farm implements was 
ineluded in the sale suggests that the plaintiff's endeavour to find 
a purehaser on the basis of the terms provided for in the listing 
might not have been successful. lie, however, was wrongfully 
deprived of the right wliieh the listing gave him to earn his 
commission. lie made an honest attempt to sell the land and he 
introduced a prospective purchaser ami the defendant availed 
himself of his efforts by selling to the prospective purchaser, 
who was introduced by the plaintiff.

The Statute 1906 (Alta.) eh. ‘27. is quite satisfied by the 
authority in writing given to the plaintiff hv the defendant.

I would assess damages for the defendant’s breach of con
tract at $1,000, together with costs of the action.

Judgment accordingty.

THK HALT HOSPITAL v. LYNX.

Alberta Kupreme Court, Appellate IHvlmon, Meek, Hyntlman and 
Clarke, JJ..\. Oetober J.t, IPH.

(’ontracth ( § 111)—1 5!l) — Practising physician—Agree me at 
with union as to care of members employed in mines—Construe 
tion—Injury to member not party to agree ment—Hospital treat
ment— Special agreement—Liability of physician.] —Appeal by 
defendant from the judgment of a District Court Judge in an 
action to recover certain charges for hospital expenses in con
nect ion with two patients. Reversed.

II. /*. O. Sa vary, K.< for appellant ; W. S. Hall, for respond
ent.

The judgment of the Court was delivered by
Clarke, J.A.This is an appeal by the defendant from the 

judgment of the Lethbridge District Court awarding the plain
tiff for hospital charges the sum of $19.25 in respect of a pa
tient, John Makeranko and the further sum of $519.75 in re 
spect of a patient George Nozi, being at the rate of $1.75 per 
day for each patient.

I loth patients were admitted to the hospital prior to July 15, 
19*20 and when admitted were members of the Local Vnion No. 
574, Cnited Mine Workers of America District 18 and were em
ployed at the Galt Mines. They were taken to the hospital by 
or under the instructions of Dr. Galbraith, who was. at the re
spective dates of their admission, physician to the said Vnion 
under an agreement presumably in the terms of the agreement 
with the defendant presently referred to.

Alta. 
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Bv agreement in writing between the said Union and the de
fendant, who is a physician practising at Lethbridge, dated July 
15, 1920, the defendant agreed to furnish medical treatment 
and when necessary hospital accommodation to the Union mem
bers and their families for which he was to receive one and 
seven-tenths per centum of the earnings ami bonuses of all the 
members of the Union employed at the Halt Mines, and it was 
provided that any contention arising between any Union inem- 
l>er and the defendant concerning services under the agreement 
should be settled between the committee of the Union and the 
defendant.

The plaintiff was not a party to this agreement.
The defendant told the secretary of the hospital that he was 

to take over the work of the Union and shortly after July 15 
gave him a copy of his agreement, and the secretary received 
a letter from the Union that on ami after a certain date (pre
sumably July 15) the defendant would be responsible for the 
patients.

1 think that a contract with the plaintiff may be fairly im
plied that from the «late of his agreement the defendant would 
pay for the patients in the hospital who were entitled to hos
pital accommodation at his expense under the terms of his agree
ment with the Union.

As to Makeranko, the defendant did pay without dispute from 
July 28, he objected to pay from July 15 because Dr. Galbraith 
was still attending the patients ami refused to give them up. 
he (Galbraith) apparently was still claiming the right to attend 
the Union patients at the expense of the Union, but it does 
not appear that he was paid anything for his services after July 
15 and the defendant was evidently paid on the basis of his 
providing the hospital accommodation from that date. I do not 
think that he should In* relieved by reason of the interference 
of Dr. Galbraith, which lessened instead of increasing his work, 
he should lx* held responsible for the item of $19.25 for Maker 
anko.

The situation regarding Nogi is different.
For some unexplained reason, Dr. Galbraith appears to have 

paid for him up to July 31 and the claim against the defendant 
is only from August ti. Dr. Galbraith appears to have ceased 
treating this patient about the last of July and from that time 
until some date in September not definitely fixed, he had mi 
medical attention. At the latter date, after consultation with 
representatives of the Union, when it was agreed between them 
ami the defendant that this patient was not entitled to free 
hospital accommodation, the defendant arranged to take him on
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as h private patient ami that he (Nogi) should pay his own 
hills. The secretary of the hospital was notified of this arrange
ment and given to understand that lie should look to the patient 
personally for hospital charges. This is not disputed by the sec
retary, his position is shewn by the following extracts from his 
evidence.

“<j. What did he say about taking him over as a private pa
tient ? A. lie said that Nogi's friends had approached him 
to take him over and they would pay him private fees. (j. That 
he wasn't being taken over under his contract with the Local 
Union? A. lie was in the hospital as a contract patient, (j. 
Rut didn't Dr. Lynn tell you that he was not going to take 
Xogi over as a contract patient ? A. lie said he would take 
him over as a private patient hut that was nothing to do with 
me as lie was a contract patient as far as I knew. (^. Rut you 
were secretary of the hospital ? A. Yes. (j. And he notified 
you to that effect ? A. Yes. <J. And at that time he spoke 
to you alnnit these hank accounts that Nogi had ? A. He told 
me that he understood that Xogi had about $1.000 in the hank. 
(J. And that the hospital fees would In* paid by Xogi himself. 
A. I think lie said to me if I cared to get after that, probably 
I could get the money from Xogi's private account.”

I'p to this time. I think the plaintiff was right in treating 
Xogi as a contract patient for which the Union physician was 
liable, no notice having been given to the contrary, but, in 
my opinion, the physician was the sole judge so far as the 
hospital was concerned of whether or not the patient should 
remain as a contract patient. There being no time agreed upon 
between the plaintiff and the defendant during which the pa
tient would remain, the physician could, at any time, terminate 
his liability to the hospital, and then it was open to the hospital, 
either to make its arrangement with the patient to continue, or 
failing that, to exclude him from the hospital. The secretary 
in his evidence stated : ‘‘I stand on the case as being that Nogi 
was admitted to that hospital as a Union patient and that I 
could not conscientiously ask the man for money for the hos
pital when he was entitled to free hospital treatment and as 
a member of the Union."

I think by this attitude he seeks to usurp the functions of the 
Local Union and the patient or one of them to whom alone the 
defendant was responsible under his agreement to provide hos
pital accomodation, and, moreover, the representatives of the 
Union, as well as the patient acquiesced in the position that 
Nogi was not entitled to further free hospital accomodation. I 
think the defendant should only pay for Nogi up to the time

Alta.
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Sask. he notified the hospital of taking him over as a private pa-
K.B. tient, which I would put at 30 days at $1.75 per day, amounting

to $52.50.
The result is that the appeal should be allowed with costs, 

the judgment bein’: set aside and judgment entered for the 
plaintiff for tlu .aid sums of $19.25 and $52.50 making a total 
of $71.75 with costs, as of a small debt action, the defendant to 
have no costs against the plaintiff other than the costs of the 
appeal.

Appeal allowed.

BRX v. GRANT.

Saskatchewan King's Bench, Mackenzie, J. Mag IS, 1022.

Certiorari ( § IA—9) — Sazkatchewa: Temperance Act li.S.S. 
1920 ck. 19t—Breach—Conviction — Application to quash — 
Bight to examine evidence taken before magistrate.] — Applica
tion by accused to quash a conviction under the Saskatchewan 
Temperance Act. Application dismissed.

T. A. Lynd, for appellant.
/>. C. Kyle, for informant.
Mackenzie, J.:—The applicant seeks an order for certiorari 

quashing his conviction on the grounds that the evidence taken 
before the magistrate shews that the applicant did not keep 
liquor for sale within Saskatchewan but took orders for liquor, 
which was sold at Winnipeg, in Manitoba. To decide applic
ant’s contention, I would have to look at the evidence taken be
fore the magistrate. After a careful perusal of the judgment of 
the Privy Council in Bex v. A’at Bell Liquors Ltd., 65 D.L.K. 
1, 37 Can. Cr. Cas. 129, [1922 ] 2 A.C. 128, I have come to the 
conclusion that this is something I should not do. See their 
Lordship's conclusions on this point 65 D.L.K. at p. 30, as fol
lows:—

“Their Lordships are of the opinion . . . that the evi
dence, thus forming no part of the record, is not available ma
terial on which the Superior Court can enter on an examina
tion of the proceedings below for the purpose of quashing the 
conviction, the jurisdiction of the magistrate having been once 
established, and that it is not competent to the Superior Court 
under the guise of examining whether such jurisdiction was os 
tablished. to consider whether or not some evidence was forth 
coming before the magistrate of every fact, which had to lie 
sworn to in order to render a conviction a right exercise of his 
jurisdiction."
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Section 82 (2) K.S.S. 1920, ch. 194, the Saskatchewan Tem
perance Act, referred to by the applicant is not essentially dif
ferent from secs. 62 and 63 of the Alberta Liquor Act, 1916 
(Alta.) ch. 4, which was before their Lordships in coming to the 
decision and so cannot affect it. 1 therefore dismiss the appli
cation with costs.

Application dismissed.

GOOLI) KHAI’LEY Co. v. MEYER.

Saskatchewan King's Bench, Taylor, J. October 17, 192£.

Pleading (§IN—110)— Amendmnt of.] — Application by de
fendant to amend his pleadings, in an action on a lien note.

/,. McK. Robinson, for plaintiff.
R. F. Iloyarth, for defendant.
Taylor, J.:—In this action I have now before me the con

sideration of the defendant’s application to amend his plead
ings. It seems to me again a case wherein the parties ha\e come 
down to trial on pleadings which are not apposite on the facts. 
The plaintiffs’ statement of claim was that the defendant was 
a farmer, and they sued him upon a lien note for tKMi.'iU, the 
subject-matter of the cause of action, alleging that this note hatl 
been given by the defendant to the plaintiffs pursuant to ami 
in performance of a certain contract in Form A under the 
Farm Implement Act 1917, 2nd sess. (Kask.), ch. 56, for the 
sale of a 22 h.p. engine ; ami upon the trial being opened it was 
shewn that on February 15, 1918, such an agreement had been 
made on that date.

The plaintiffs amended without objection by altering the al
legation that defendant was a farmer to one that llie defendant 
was a feed mill proprietor, and amending the allegation also 
that the lien note was given pursuant to a contract in Form A. 
to one that it was given pursuant to and in performance of a 
contract in Form C.

Now there are certain admitted facts. The defendant is not 
and has not been a farmer: he is a feed mill proprietor. He 
did sign a contract which is in form C, a contract for the sale 
of second-hand implements, purporting tr be a contract made 
under the provisions of the Farm Implement Act, 1917 2nd sess. 
(Kask.), ch. 56. Whether the Act applies to him or not is 
another matter. Whether the Act applies to this sale or not, 1 
am not prepared to express any opinion. The plaintiffs’ cause 
of action would appear to Ik* pleaded as a cause of action under

Saak.
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that contract and on a note given for the consideration therein 
referred to.

Then there is no dignité over the fact that on August 20. 
1018, a new arrangement was entered into. There may l>e some 
dispute a* to the terms of the new arrangement. Under that 
new arrangement the 22 h.p. engine delivered into the possess 
ion of the defendant by the plaintiff company was taken hack 
by the plaintiff company, ami he subsequently received a .14 h.p. 
stationary patent-cooled oil engine.

Certain defences were set up going to the statement of claim 
as it was pleaded. It was alleged in the statement of claim 
that this contract in Form C complied with the Act; ami this 
was denied. It was alleged that the defendant cannot read the 
English language, and that the agreement was not read over 
or explained to him. ami that certain provisions of the Farm 
Implement Act in reference thereto were not carried out, and 
it was alleged that this agreement was rescinded and a new 
agreement made on August 20, 1918, in Form A, but there was 
no allegation that the subsequent agreement was not carried 
out or that there had been any failure of consideration there
under.

The defendant's evidence Mas that the first note for $400. 
the note which is sued on in this action, was to be applied as 
part payment of his liability on the new engine. The question 
at once arises as to whether there has been a failure of consid- 
eration in the continuing transaction. Portions of the evidence 
that Mere alloMed to go in without objection shew clearly that 
the controversy between the parties is not limited merely to the 
first engine, but relates also to the second engine, and 1 taka 
it that it is clear that all amendments must be alloMed that are 
necessary to determine all matters in controversy between the 
parties. Now M'hilst the plaintiff, it seems to me, in his form 
of pleading has been someM-hat at fault and has let the defend
ant in to a certain extent, yet the defendant should have set 
up the amendments M’hich he hum- seeks, at an earlier stage, and 
any costs occasioned by alloMing the amendments should be 
borne by the defendant. I think the proper order to make is, to 
allow both parties to amend their pleadings as they may be 
advised. The costs of and relating to the amendments sett in ur 
up the ncM' issues in the defence not now raised in the defence 
and counterclaim should la* borne by the defendant, including 
the costs throMn away in preparation for this trial and the trial 
so far; and as the plaintiffs are not now ready to go on, the trial 
of the action should stand adjourned until the next Court. 1
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think too, in view of all the circumstances, that the coats in 
connection with the amendments which I have directed should 
be borne by the defendant, should be paid not less than 10 days 
prior to the opening of the next Court, and the postponement 
and amendments are allowed on condition that the said costs 
be paid by that date. As the discussion of counsel may have 
shewn the advisability of drafting the issues in a different way, 
I will give leave to either party to amend as they may be ad
vised, with the usual right of reply. If no other amendment 
is served by the defendant within 1 week from this date, the 
proposed amendment now filed will stand: that is to say. if 
the defendant wants to accept a wider privilege than is con
tained in his draft amendment, he must do so within six days.

Mr. Hogarth : —Mr. Lord, my learned friend may amend he 
claim.

His Lordship : If lie amends his claim, then he has thrown 
it wide open ; you would have your right to reply as you please.

I'KItRY v. < A NADI AX PACIFIC R. Co.

Hankatchnnin King’s Bench, Brou n, CJ.K.B. September ,*/, If*!!.

('osts (§11—29)—Judgment— Directing taxation of— Taxa
tion bfi tanmj officer- Hi vit ir of.] — Appeal from the taxing 
officer's taxation of the plaintiff's costs. Affirmed.

/*. //. tiordon, for appellants.
/>. lluckle*, K.C.. for respondent.
Brown, P.J.:—This is an appeal from the taxing officer's tax

ation of the plaintiff's costs. In giving the judgment of the 
Court of Appeal (1922), 67 D.L.R. 446. Lamont, .1., says as 
follows at pp. 450-4") 1 : —

“In this Province the point came before MacDonald, •).. in 
Dalri/mple v. (’./*./»’. Co., as appears from the judgment of El 
wood. J.A.. (1920). 55 D.L.lt. 166. 19 K.L.R. 482. In that case 
MacDonald, »l.. dismissed the plaintiff's common law action. 
Counsel for the plaintiff then requested him to assess compel) 
Nation under the Workmen’s Compensation Act, which he did, 
fixing the amount at *2.000. and directing that the plaintiff 
should have the costs of the action on the District Court scale, 
and from these should be deducted the costs of the defendants 
on the King’s Bench scale. In my opinion, this is the proper 
principle to apply.”

This, as I view it, clearly means that the plaintiff should have 
his costs on the District Court scale from the time of receiving 
instructions to issue writ until the obtaining of judgment. The 
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taximr officer proceeded with the taxation on this principle. Tin- 
formal judgment which was taken out in this ease does not. in 
my opinion, very clearly express the judgment of the Court and 
is capable of a different interpretation. I prefer, however, to 
interpret it in the light of the Court's judgment, and, in that 
way. give effect to the judgment and support the taxation.

The counsel for the appellants submits that the only costs 
which should In* allowed are such as apply strictly to the pro
ceedings connected with the actual assessment. 1 cannot agree 
with this contention, and the appeal will, therefore, be dismiss 
ed, with costs.

Appeal dismissed.

SU M v. TAYLOR.

Saskatchewan Court of Appeal. Haultain. C.J.S., Turyeon, McKay ami 
Martin. JJ.A. November 7, HUi.

Coxtkacts (§111)—185) — To thresh {/rain — Person owning 
{/ram to snpph/ team - Construction of agreement —Conduct of 
owner relit ring from contract.] - Action to recover amount due 
for threshing a portion of defendant's grain. Counterclaim for 
alleged damages for breach of agreement to thresh Ins grain on 
a certain dale.

F. II. Miner, for appellants; L. (\ If. Matten, for respondent.
The judgment of the Court was delivered by
Havltain, C.J.H.In this case, the plaintiff agreed to thresh 

the defendant's crop, and the defendant Murdo Taylor agreed 
to supply a team and work for the plaintiff during the thresh 
ing. In accordance with the agreement, the plaintiff threshed 
the defendants’ oats and barley, and then took his machine to 
his own farm as defendants' wheat was not ready for threshing. 
Later on, the plaintiff went to the farm of Paul Waholz and 
threshed for him. According to the plaintiff’s evidence, lu
th reshed for Waholz on September 27 and 28 and then went 
to thresh for one Steinke.

The defendant Murdo Taylor says that the plaintiff under 
look to return to his place and thresh his wheat on September 
2b after defendant had finished threshing for Waholz. Tin- 
plaintif* denies this, and says that no date was fixed, but that 
he .old defendant that he was going to thresh for Steinke as 
soon as he finished at Waholz* place and would then thresh 
for defendants.

According to the defendant Murdo Taylor’s own evidence, he 
was still working for the plaintiff at Waholz’ place on Septem-
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lier 27, and stopped working for him on that day because he said 
he was going to thresh for Steilike Indore going hack to thresh 
for defendants. He also says that he told plaintiff he would 
liavt to look out for another machine. Owing to defendant s 
leaving him. plaintiff was obliged to hire another man ami team. 
The plaintiff finished threshing for Waholz on September 28, 
and for Steinkc I also referred to as Reiss) on September 2d. 
Apparently, lioth parties took for granted that the agre ment 
was at an end, as neither of them made a move to carry it out 
after September 2d. when, according to the evidence, the plain
tiff was free to proceed with the defendants’ threshing. The 
defendants subsequently had their wheat threshed by one Schu
man, the threshing lieing completed on October 12.

The defendants counterclaim for damages caused by an alleg
ed breach of agreement on the part of the plaintiff to thresh 
their wheat on September 26. The damage said to have been 
caused by deterioration of the wheat resulting from the delay in 
threshing, and a drop in the market as well.

The evidence on this branch of the case does not. in my op
inion. support this claim. Defendants' wheat was threshed on 
October 12, and. according to the evidence, the weather wa« 
tine and dry in the interval lietween that date and September 
26. The defendant did not attempt to remove or sell his wheat 
before November and. in the meantime, it was left exposed to 
the weather in a granary without a roof, lie says that he could 
not market his wheat until after November 5, because lie was 
working for one Schuman up to that time, and that it snowed 
on the night of that day and that that was the reason lie could 
not. get the wheat to market.

On the foregoing evidence. I would find that the plaintiff di ! 
not agree to thresh for the defendant on September 26. or be 
fore he threshed for Steinkc. and that the defendant relieved 
him from any further claim on his services by leaving his work 
and informing the plaintiff that he would have to look out for 
another machine. In any event, any loss occasioned by weather 
conditions was entirely due to the defendants’ delay in market
ing their wheat.

I would, therefore, dismiss the appeal with costs.
A p]xal d is m issed.

lie OTTO 1IROWN.
Saskatchewan Court of Kinys Bench, Broun, CJ.K.B. September !>, 

19»*.

Money in Coi kt (§1—1 )—Payment hi by Registrar of Land 
Titles—Application for payment out—Sot ice served on deputy

Busk.

KB.
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Saak.

KB.
"(lent of Dominion Lands—Suff iciency of notice.] — Application 
for payment out of moneys paid into Court by the Registrar of 
Laud Titles.

•/. Lome McDougall, for applicants.
P. //. Gordon, for the municipality and the tax sale pur 

chaser.
Brown, C.J. Upon an examination of the documents tiled 

herein, I am not at all satisfied with the service that has been 
made on the Department of the Interior or with the informa 
tion that has been brought to their attention in the service that 
has been made. I find that the Controller of Revenue for the De
partment of the Interior wrote the applicants the Emerson 
Brantingham Co. on November 21, 1921, pointing out to them 
that this money was in the Registrar’s office at Swift Current, 
suggesting to them that they make application for payment out. 
and asking them to advise him of the action taken. The ap- 
plieants then apparently made claim to the monies in the Regis
trar’s hands, by notice dated February 16, 1922, and in this 
notice the applicants ask that the money be distributed in such 
a way as to allow the full claim of the Minister of the Interior 
in the first instance, the applicants seeking only to recover the 
balance after that claim is satisfied. This notice, instead of 
being served on the Controller of Revenue, as he requested in 
the letter to which I have referred, was served by registered 
letter addressed to the Minister of the Interior at Ottawa. I 
will assume that the notice reached the Minister of the Interior 
and perhaps the Controller of Revenue as well, and, in view of 
the admission made in this notice, the Minister would naturally 
assume that his claim was not disputed and it would, therefore, 
not be necessary to pay any attention to the notice.

Then we have the application to a Judge in Chandlers, dated 
June 22, in which the applicants ask for an order for pay men’ 
out to them of the monies in Court, same having been paid into 
Court by the Registrar of Land Titles. This notice was, accord
ing to the affidavit filed, served on the Deputy Agent of Domin 
ion Lands at Swift Current. Whether or not this notice ever 
reached the Department of the Interior is more or less uncer
tain ; and even though it did, it seems to me that in view of the 
admission that had been previously made admitting the claim 
of the Department, the notice does not sufficiently set forth 
that the applicants intend to press their claim in priority to the 
claim of the Department of the Interior; and it may lie that 
this is the explanation why the Department was not represented 
on the application before me. 1 am of opinion that I should 
not allow this matter to lie finally dealt with under such cir
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rumstances. Bs'k-
I, therefore, direct that notice of Ihi» application muni be 777" 

Nerved on the font roller of Revenue at Ottawa for the Depart
ment of the Interior in accordance with hi* request of Novem
ber 21 last, and that the notice ahould very clearly and explicit
ly net forth that the applicant» claim priority over the lien» of 
the Department. Tliia notice mu*t be Nerved at leuNt 1 month 
liefore the return date thereof, and the application herein will 
Ntand enlarged «me i/o, to lie brought up upon 2 day»- notice 
to the Nolieitor» for the municipality and tax sale purchaser.

Judgment accordingly.

AI.IJAM K MKITHITIKM lt)RI\ v. INWMKOFK el al.

Saskatchewan I'oart at Appeal, Haullain, CJ.S.. Turgeon, McKay aitil 
Martin. JJ.A. November 7, Mil.

Cm kts ( § 11A —150)— Jurisdiction of local Mauler to make 
order appointing a receiver.] —Appeal by defendant from an 
order of a local Master appointing a receiver. Afllrined.

J. O. Banks, for appellants.
J. M. Ntereiwvn. for respondent.
The judgment of the Court was delivered by
Hai i.tain, CM.8.The only question to he decided on this 

appeal ia whether or not a local Master has jurisdiction to make 
an order appointing a receiver. There is ample material in tin- 
appeal book to support an application for that pur|>ose and to 
make it evident that it is "just and convenient ’’ that such an 
order should lie made. Hyde v. Warden ( 1876), 1 Ex. D. 309; 
Daniell '» Chancery Practice, Nth ed. p. 1465.

The jurisdiction to appoint a receiver on a proper case be 
ing made out la-longs to the Court of King's Bench, in the first 
instance, by virtue of the provisions of sec. 11 of the King’s 
Bench Act R.8.8. 1920, eh. 39. by which the Court is granted 
the jurisdiction which in England prior to the Supreme Court 
of Judicature Act, 1873 (Imp.) eh. 66, was vested in and cap 
able of being exercised by the High Court of Chancery as a 
Court of Equity. Sub-section 8 of sec. 26 of the same Act ex
pressly confer» power on the Court to appoint a receiver by an 
interlocutory order of the Court in all case» in which it shall 
appear just „r convenient that such order should be made. 
This statutory rule is to be found in almost identical language 
in the Judicature Ordinances and Acts from 1885 to the pre
sent time. Prior to January 1, 1912, and as far back as 1897 
the statutory Rule» of Court provided that applications for in-
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terlocutury orders for mandamus injunction, or receiver, or th«- 
interim preservation of property, might he made ex parte in 
the first instance, or by notice of motion or on summons in 
chambers. Ordinance No. 6 of 1897, sec. 2; C.O.N.W.T. 1898. 
eh. 21. see. 398. In 1911 the statutory Rules of Court con 
tained in eh. 21 of C.O. 1898 were repealed under the authority 
of the Judicature Act of 1907, and new Rules were promulgat
ed which came into force on January 1, 1912. The new R. 
(520) was in identical terms with the present Rule 482. which 
is as follows:—

“482. Applications for interlocutory orders for mandamus, 
injunction, or receiver, or the interim preservation of property, 
may he made ex parte in the first instance, or by notice of 
motion :

Provided that, on an ex parte application, the Court or judge 
may require notice to be given to any party or parties interest
ed. ’ ’

The latter part of the rule, giving power to the Court or 
Judge to require notice to be given, indicates that the applica
tion may be made to the Court or a Judge and “Judge” in that 
ease means a Judge sitting in chambers, lie Bathe, [18921 1 
Ch. 459, at p. 463, per Kay, L.J.

In England, an application for an order under the same statu 
tory provision as sub-sec. 8 of sec. 25 of the King's Bench Act 
may be made to the Court or a Judge under R.S.C., Order 50, 
R. 6.

From the foregoing, it will be seen that the practice appli
cable to the proceedings in question is prescribed by Rule 482 
and not by any of the other rules in Order 34 relating to the 
interim preservation of property, or the appointment of a re
ceiver. That appointment, as 1 have already shewn, can be 
made under R. 482 by a Judge in chambers and can, therefore, 
also be made by a local Master by virtue of the provisions of 
King’s Bench Rules, Order 40, R. 589.

The appeal should he dismissed with costs.
A ppeal distn issed.

PETEIWOX v. CAN WOOD CO-OPERATIVE AHH'X AM) H. A. 
COOK.

Saskatchewan King's Bench, Bigelow, J. October 31, 1922.

Courts (§11 A—150)— Appointment of receiver—Power to 
self but not to buy—Jurisdiction of local Master to make order 
—Sash\ Hides 620 and 483—Construction.] —Application to con-



69 D.L.R.] Dominion Law Rkpobts.

limit1 nil order made by a District Court Judge as local Master. 
Application dismissed.

/.. t/r/V, Itobinson, for plaintiff. 
r. M. Johnston, for defentlant Cook.
No one for the other defendant.
Hli,l:l.(iw, J.:—This is an application to continue an order 

made by Doak. D.C.J. as local Master on October 11. 1922. That 
order is more than an injunction; it appoints a receiver and 
gives him very wide powers, including power to sell the goods 
hut not to buy more goods, with the very probable result that 
by the time this action is tried the goodwill of this general store 
business would be damaged beyond repair.

I ant of the opinion that the local Master had no power to 
make such an order. Latanrnran V. Christo lint/tr hialtt/ Co. 
(1914). 20 D.L.H. 96.1. Xewlands, J.. there states:

“By Rule 620 the Master in Chambers may transact all busi
ness that may lie transacted by a Judge in Chambers. The only 
power conferred on a Judge in Chambers as to the appointment 
of a receiver is by Rule .1:17. under which he may appoint a 
receiver by way of equitable execution, which is not this ease, 
the receiver here being appointed to conserve property pending 
tbe disposition of the same in the action. By Rule 8 of the 
Rules of Law, see. JO of the Supreme Court Act. a receiver may 
be appointed by an interlocutory order of the Court in all eases 
in which it shall appear to the Court to be just or convenient 
that such order should be made. The application therefore 
must be made to the Court and not to a Judge in Chambers in 
all eases for the appointment of a receiver, excepting for one 
hv way of equitable execution.”

It was suggested that Powell V. Korth Saskatclu won howls 
Co. (1914). 26 D.L.R. 967. 7 S.L.R. 417. a decision of the Court 
en banc, overruled the case last cited, but I cannot see any 
grounds for such a construction of the I’oinll v. Korth ,Saskat
chewan Lands Co. case. In that the appointment id' a receiver 
was claimed by the statement of claim, ami it was held that a 
Judge in Chambers had power to make the appointment under 
Rule 130 dealing with default judgments. That is not this 
case at all. This case is applying for the appointment of an in 
teritn receiver pending the trial.

1» may be contended that a Judge in Chambers, and. there 
fore, a local Master, would have power under Rule 48:1 to ap
point a receiver. That rule provides:—

“When by any contract a prima facie case of liability is 
established, and there is alleged as matter of defence a right 
to be relieved wholly or partially from such liability, the Court
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or h .fudge may make an order for the pieservation or interim 
custody of the subject-matter of the litigation, or may order 
that the amount in dispute be brought into Court or otherwise 
secured.”

Dut, under this rule, the Judge or the local Master would 
have such powers only where by any contract a prima facie cast 
of liability is established. This would apply to a frequent class 
of cases we have where by contract a vendor or mortgagee is 
entitled to a share of crop and an order for a receiver is made 
to preserve the property until the rights of the parties are de 
termined. This case is not on a contract, but is an action by a 
shareholder to set aside a sale made by directors. It is my op
inion then that the local Master had no power to make such an 
order.

If this were a motion made before me in Court under the 
King’s Bench Act, R.S.S. 1920, ch. 39, sec. 26 (8), I would 
not grant the order on the material, as it is not shewn that 
irreparable injury is likely to be suffered unless the order is 
granted. See Kerr on Injunctions. 5th ed., p. 19. The sale is 
for $10,450, of which $3,000 was for real estate. Defendant 
Cook's affidavit shews he has surplus assets to the extent of $13.- 
651, not including the goods the subject-matter of the sale. The 
evidence is 1 c trom shewing that the injury is one which can
not be adequately remedied by damages.

The application is dismissed with costs.
Application dismissed.

Re KTONEBKRti.

Saskatchewan Court of Bankruptcy, Charlton, Registrar. January 2S.
1922.

Bankruptcy (§IV—36)— Kiyht of solicitors to charye for 
services before the first meeting of creditors.] —Application for 
taxation of a bill of costs and to have same paid out of the 
estate of a bankrupt. Dismissed.

[See Annotations 56 D.L.R. 135, 56 D.L.R. 104, 59 D.L.R. 1.1
A. Peterson, for solicitors; no one contra.
Charlton, Registrar in Bankruptcy The debtor made an 

authorised assignment on November 12, 1921. The solicitors 
who purport to have acted for the trustee now bring in a bill 
of costs for taxation totalling $121.30 which, subject to taxa
tion, it is sought to have paid out of the estate. Notice of the 
taxation appears to have been given to the trustee and on the 
hill is the endorsement, “consented to this 9th of January.
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1922,” which is signed by the trustee. What effect this is in
tended to have is not clear but it would indicate that the trus
tee agrees to the amount and does not intend to attend on the 
taxation. Tip* first meeting of creditors was held on December 
16. 1921. and all the items charged for, excepting these relating 
to taxation, arc for services performed between November 12 
and that date. They consist chiefly of attendances on debtor 
and trustee receiving statement of affairs ($20), preparing 
same, preparing notices of first meeting, making copies of docu
ments, conducting correspondence with printers, and various 
attendances and letters, these services embodying the simple du
ties prescribed by the Act 1919 (Van.) ch. 96. sec. 20. to be 
carried out by a trustee in every assignment preparatory to 
the first meeting of creditors. There are charges for preparing 
the assignment with regard to which it appears to me a solic
itor cannot in any event be paid for out of an estate but must 
look to the debtor or other person who employs him (see Rub- 
61). There is no similar provision in the Act such as exists 
in the English Bankruptcy Act 1883 (Imp.) ch. 52. for cases 
of voluntary bankruptcy which provided that the petitioning 
debtor's solicitor's costs up to the time of the receiving order 
being made may be paid out of the estate. There is also a 
charge of $15 for drawing a bond guaranteeing payment of the 
trustee's charges and solicitor's costs in the event of the assets 
proving insufficient for the purpose. The amount of this item 
surely cannot be charged against the estate. 1 am of the opin
ion that the whole of the costs should be disallowed and, there
fore, not paid out of the estate on the ground that no written 
authority has been produced giving the trustee permission to 
engage the solicitors. Inspectors cannot he appointed before 
the first meeting of creditors and it is apparently the intention 
of the Act to preclude the trustee from doing any of the things 
mentioned in sec. 20, 1919 (Can.), ch. 36, until such meeting is 
held. This section is similar to the English Courts sec. 56, 1883 
(Imp.) ch. 52 and in order that it may be seen how the English 
Courts regard the absence of authority I would draw attention 
to the cases referred to in Williams on Bankruptcy 12th ed. 
at p. 336, and particularly to the cases of Re Yeutman, [ 19161 
1 K.B. 780, reversing [1916] 1 K.B. 461; Rc Branson; Ex parle 
The Trustee, [1914] 2 K.B. 701; Re Geiger, [1915] 1 K.B. 439. 
and Re Vavasour, [1900] 2 Q.B. 309.

Ct. uf Bk

Application dismissed.
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Re McCABE ESTATES.

BENTLEY v. CANADIAN BANK OF COMMERCE.

Saskatchewan Kino's Bench, Taylor, J. October 28, 1922.

Descent and distraction (§IA—1)— Itiyht to inherit— 
Death of father and son in cyclone —Presumption of survivor
ship or contemporaneous death—Matter incapable of determina
tion.]— Issue to determine tlu* time of death of a son and his 
father, both having been killed in a cyclone and as to the dis 
tribut ion of the estates.

E. Ji. Jonah, for plaintiff.
If. J. Urandon, for defendant.
Taylor, J. Charles McCabe and James McCabe are father 

and son respectively. Doth died on August 14, 1913, meeting 
death in a cyclone or tornado which raged in the evening of that 
day. Both left estates: the son’s estate it is admitted is insol
vent ; in the father’s estate there is a surplus for distribution 
of about $3,000. He left a will made on March 1, 1913, in 
which, after the usual direction for payment of debts and fun
eral expenses, he gave, devised and bequeathed all his estate, 
described as an homestead and pre-emption, with all effects, 
furniture and belongings thereto, to his son James McCabe. All 
the residue not disposed of he devised and bequeathed also to 
James McCabe, and appo:nted one Rozell S. Stevens and James 
McCabe executors. Administration to both estates was taken 
out by the Western Trust Co. as official administrators, for the 
judicial district in which the property was situate. The que* 
tion has arisen as to whether the son, James McCabe, survived 
to take the interest given to him under this will, and an issu.* 
was directed to determine whether he died, either at the same 
instant or before the time that the said Charles McCabe died.

I may say in the first place that the real matter in controversy 
is, as 1 have stated it. whether the estate of James McCabe is 
entitled to any share or interest under the will of Charles Me 
Cahe, and if so, what share or interest ; and the neat point 
as to which the issue was directed will dispose only of one por
tion of the controversy, and in my opinion the issue should be 
amended to include and finally dispose of the whole question 
in order that as expeditiously as possible the funds in hand !>o 
distributed amongst the persons entitled thereto. There has al
ready been too much delay.

So far as determining which of the two, Charles McCabe or 
James McCabe, survived the other, so far as I am coneerned the
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matter will have to be treated as one incapable of determina
tion. The law on the matter appears to be correctly stated in 
Taylor on Evidence. 11th ed., vol. 1, see. 203, at p. 194: “In 
cases of this nature the law of England recognises no presump
tion, either of survivorship or contemporaneous death ; but, in 
the total absence of all evidence respecting the particular cir
cumstances of the calamity, the matter will be treated as one 
incapable of being determined . . . Tf any circumstances
connected with the death of either party can be proved, the 
whole (piestion of survivorship may be dealt with as one of fact, 
and the comparative strength, or skill, or energy, of the two 
sufferers may then very fairly be taken into account.”

The father and son lived together in a small place (the wit
nesses called it a shack) on the prairie, and were, it may rea
sonably be inferred, both in the little house when the wind 
struck it. The father was in bed and had only a shirt on; the 
son was up and fully dressed, the hour being about fi o’clock 
m the evening. The father had reached the ripe age of 84, 
was very frail and failing fast; complained at times of short
ness of hreath, due to, as he stated, heart trouble, had been 
under medical attention all that summer, and was failing quick
ly. I have not, however, any medical testimony as to his exact 
condition; apparently his then medical advisor has left the 
country and his whereabouts cannot be discovered. The son was 
in the forties, well ami strong. Some years before he had lost 
botli his feet, and wore artificial limbs, but the witnesses who 
were called and who knew him stated that he was strong and 
healthy and quite able to get around. The father was unable 
to work, and the son cared for him and looked after the work 
on the farm. No one else lived with them.

That they had perished during the storm was not discovered 
until the morning following. Early in the morning nearby 
neighbors noticed that there was no smoke from the chimney 
and that the little house was gone, and going over they dis
covered conditions which would indicate that the wind had torn 
the little house to pieces and had scattered it across the prairie 
for a distance of a quarter of a mile; even the stove was car 
ried for some little distance. The walls were torn from the 
roof and the floor, and had all scattered, with the furniture and 
bedding, across the prairie. The father’s body was found at a 
point about twenty yards distant from the site of the house, 
and he was, when discovered, dead. There was no covering on 
him except the shirt which he would have been wearing in bed. 
There were few bruises on him, hut whether he died at the mom-
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cut of the first shock of the wind when the little house was 
picked up and carried in the wind, or at the moment he would 
be thrown upon the ground, or from the exposure in the cold 
win<[. rain and lia il which followed the storm, is to my mind 
a matter of conjecture only. On it 1 can arrive at no fixed 
conclusion.

The son’s body was found some seventy or eighty yards fur
ther from the little house than the body of the father. It was 
partly resting under the overturned floor of the house; the legs 
and Ixidy up to the chest were pinned under the floor and held 
in position by it. but I should infer that his death had not been 
brought about by being thus carried and pinned under tin- 
floor, or as a result of exposure therefrom, but rather as a result 
of a blow which he received on the head. For something had 
struck him so violently on the head that his skull was, as one 
witness described it. caved in. and you could see his brains. The 
neighbors who saw his body at the time were of the opinion that 
this injury to the head had caused death instantaneously. It 
was suggested that perhaps in the turning over on the floor lie 
had been struck on the head. Again it seems to me a matter of 
conjecture only as to when he received this injury. It may have 
been from some object such as the stove, in the first moment of 
the impact of the wind and whirl of the house, or it may not 
have been until after he was pinned under the floor. Again 1 
can arrive at no fixed conclusion.

It would seem highly improbable, as it appears to be noted 
in the discussion in Taylor’s Medical Jurisprudence. 6th ed. vol. 
1, pp. 356 et seq and in Wing v. Any rave (1860). 8 ILL.Cas 
183, 11 E.R. 397, that life departed from the body of both at 
the .same instant of time. Splitting time into its finest fractions 
that would seem inconceivable in any case, and the facts in this 
particular case would not point to that. But after all the same 
calamity brought about the death of both father and son; a cal
amity of such force and suddenness in its visitation that against 
it the strength of the strongest human body would offer no mon- 
protection than that of the weakest. Human affairs cannot be 
conducted on an exact and nice science, and in determining such 
a question of fact in ordinary affairs men will be quite content 
to conclude that two events happening in such close proximity 
as the death of this father and son, took place simultaneously.

I find, therefore, that it cannot be determined whether or not 
James McCabe survived his father, Charles McCabe, or pre
deceased him.

Now on that conclusion I am not on the argument which has
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been presented to me as prepared to dispose of the controversy 
and declare what is the result. The next of kin of the estate of 
Charles McCabe were made plaintiffs in the issue, and the credi
tors of James McCabe, defendants. If it is necessary that James 
McCabe survived his father before he could take an interest un
der his father's will. I gather the impression, under the author
ities which I react in connection with the question of survivor
ship, that the onus would be on those representing the estate 
to establish that fact. In he Green*.? Settlement (1865), L.R. 
1 Eq. 288. However, the matter was not argued before me, and 
before reaching a conclusion thereon I would like to hear counsel 
flirt her.

There is also another question upon which counsel addressed 
no argument at all. and that is the question as to the proper in
terpretation of the will. 1 have pointed out that the son is 
not only a specific devisee and legatee under the will, but also 
takes the residue and is appointed executor. Vnder sec. 25 of 
the Wills Act. R.S.S. 1920, ch. 74, a devise of real property or 
an interest therein which fails by reason of the death of the de
visee in the lifetime of the testator, shall be included in the re
siduary devise, if any. contained in such will, is that, what 1 
may term statutory amendment of the will, contingent upon the 
statutory devisee surviving the testator? Is the statute which 
reversed the right of an executor, quo his office, to retain certain 
assets, applicable where* an executor, or one of two executors, is 
a residuary devisee or legatee; and. in the1 special circumstances 
of this case, what is the result in that respect? See Theobald 
on Wills, 6th ed.. pp. 249 et seq. Perhaps there are other ar
guments that may be advanced as to the disposition of the estate 
of the father on the finding on the issue as it now stands. I 
think the issue should be amended to set up issues to completely 
and finally dispose of the matters in controversy; and that the 
matter should be set down for argument as to what disposition 
should now be math* of the estate, and whether the personal re
presentative of the estate of James McCabe is entitled to any 
share or interest in the property of Charles McCabe, deceased ; 
and for the convenience will hear argument thereon in Chambers 
at Regina on Monday October 23, 1922. at 2‘p.m.

Counsel have now agreed upon the amendments to be made 
to the issue, as follows:—

1. The plaintiff avers ami the defendant denies that James 
McCabe, late of Ogema in tin* Province of Saskatchewan, de
ceased, died either at the same instant or after the time that the 
said (diaries McCabe died.

2. In the event of the Court being unable to determine
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whether or not the said James McCabe, deceased, survived or 
pre deceased his father, the said Charles McCabe, deceased, the 
plaintiff avers and the defendant denies that the next of kin of 
Charles McCabe, deceased, as represented by the plaintiff, are 
entitled to the estate* of the said Charles McCabe, deceased.

This amendment is allowed and directed.
After hearing counsel and giving the matter further considera

tion 1 am of the opinion t l»at on the findings I have made, that 
the plaintiff, the next-of-kin of the said Charles McCabe, de
ceased, are entitled to the estate of the said Charles McCabe, 
deceased, and the said estate of James McCabe, deceased, is not 
entitled to any share or interest in the estate of Charles McCabe, 
deceased.

It is conceded by counsel as settled by He Green's Sctth 
meut, L.R. 1 Eq. 288, following Underwood v. Wing (1855). I 
DeCi. M. & G. 632, 43 E.R. 655, afterwards affirmed in the 
House of Lords, 8 ILL. Cas. 183, 11 E.R. 397, sub-tit Winy v. 
Angrave, that the burden of proof is on the estate of James 
McCabe, deceased, upon those whose claim is contingent upon 
his survivorship, to shew that he survived to take the gift.

The question as to whether the rule as to gifts by will lapsing 
by reason of the death of the beneficiary in the lifetime of tin- 
testator extends to a residuary gift, and whether or not under 
the circumstances set out in this will it could be considered that 
the executor was taking a beneficial interest so as to take tin- 
residue, is disposed of in Rennet v. Batchelor (1789), 3 Bro. 
C.C. 28, and 29 E.R. 389, and in the cases referred to in tin- 
head-note of the report in 29 E.R. 389. In Rennet v. Batchelor. 
supra, it will be noted that a gift to a residuary beneficiary also 
made one of several executors was held to have lapsed by death 
of the beneficiary in the lifetime of the testator.

Section 25 of the Wills Act R.S.S. 1920, ch. 74, to which I 
referred has no application. It was passed for an entirely dif
ferent purpose,—to prefer a residuary devisee to the heir-at-law 
where there was a lapse in a devise of real property or an estate 
therein.

As to costs: The official administrator, who had taken ad 
ministration of both estates, was in a difficult position. He had 
to come to the Court and have these issues determined before 
he could safely proceed. The costs up to the direction for an 
issue were by order made payable out of the estate of Charles 
McCabe, deceased. In Wing v. Angrave, supra, in which the 
facts and contentions were very similar, it was held that no 
order should be made as to costs, and I think I should follow 
that principle here in reference to costs not already disposed of.
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The plaintiff's costs, therefore, will he paid out of the Charles 
MeCahe estate, and the defendant's out of the .lames McCabe 
estate. As neither the next-of-kin nor the creditors of the es
tate of .lames McCabe actively prosecuted the litigation on their 
own behalf, and the solicitors practically appeared for the two 
estates. I think I should go further and direct that their costs 
should be taxed as between solicitor and client. It will he 
ordered accordingly.

Counsel concurring let the above costs be taxed by the Regis
trar of the Court at Regina with counsel fees on trial (in ad 
dit «on to necessary travelling expenses) to counsel for each par4 y 
$120.00.

MOltTIMKK v. KHAW.

Haskuh Imran Court of Appeal, Haultain, C.J.H., McKay and 
Martin, JJ.A. Xovcmbcr 7. Itt.li.

Dam auks (§111A—62) —Measure of compensation—Reference 
to Loco! rryistrar to ascertain.]—Appeal by defendants from 
the finding of the Local Registrar as to the mesne profits of cer
tain farming operations. The judgment directing the reference 
is reported in (1922), 66 D.L.R. 311.

A. Casey, K.C., and A. A. Dawson, for appellants.
S. H. Curtin, for respondents.
The judgment of the Court was delivered by
McKay, .LA.: —By the majority judgment of the Court of 

Appeal (1922), 66 D.L.R. 311, a reference to the Local Reg
istrar was directed to ascertain the mesne profits of the farming 
operations for the season of 1921, of the farm which was the 
subject matter of the action herein. The said reference having 
been held, the deputy local Registrar reports, in part, as fol
lows :—
“(2) I find that the income derived from the land in epics

lion by Mr. Dredge was as follows:—
1 car of wheat shipped by Mr. Dredge personally,

gross amount from sale of wheat............................ $1,133.37
Less freight and elevator charges .............................. 270.06
Net proceeds from ear ................. ................................ 863.31
The balance of the crop was seized by the sheriff

and he paid into Court ___________________ _ 826 85
Dredge pastured 10 horses for 7 months at $1.25 and 

he received therefrom ______________________ 87.50

Total receipts ............. ................................... $1,777.66
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Dredge used 460 gallons of gasoline at 47e.________ $ 216.20
414 gallons of coal oil at 44c.____________________ 182.16
And 46 gallons of machine oil at $1.00____________ 69.00

Total for gas and oils __________ __________ $ 467.36

Mr. Dredge had to expend for repairs to the machinery the 
following : —
1 shaft for ease separator________________ _________ $ 8.66
1 chaffer......... ....................................................................... 35.02
Repairs to Fordson tractor ................... ........................... 79.83

Total for repairs ________..................................... $123.51
Dredge bought 500 pounds of binder twine at 20c.

pound ___________-_________________ _________ $ 100.00
Mr. Dredge broke 35 acres of prairie and summer fal

lowed 160 acres. Total 195 at $6 per acre______ 1,170.00
Dredge had no help outside of his own family except 

Shaw, his older three sons came home and helped 
him to harvest and thresh which took a total of 24 
days. He claims that $7 was the going daily wage, 
but he admits that he has not paid anyone. There
fore. 1 am not allowing anything for help. Evi
dence as to living expenses was put in but I have 
not taken it into account. I find, therefore, that
the mesne profits are_____________ ____________ 1,777.66

Less $467.36 paid for oil, $123.51 for repairs, $100.00 for twine. 
$1,170.00 for breaking. Total deductions $1,860.87 which shews 
that Dredge operated the farm at a loss for the year of $83.21."

On motion the respondents’ counsel asks to have the said 
certificate varied by striking out the item of $1,170 allowed for 
breaking and summerfallowing, and the appellants’ counsel asks
that the following items be added : —
“3 extra men hired by Dredge for harvest and thresh

ing 24 days at $7 per day______________________ $504.00
1,500 llis. flour at $5.00 per 100 lbs.................................. 75.00
600 lbs. sugar at 10c. per lb.______________________ 60.00
25 lbs. tea at 60c. per lb...... .... .*.______ _______ _______ 15.00
400 lbs. beef at 11c. per lb.................. ...... ..................„... 44.00

$698.00."
As to the income from the land, the deputy local Registrar 

found that $1,777.66 had been received. It was admitted on the 
hearing of the motion that to this should be added $150, allow



69 D.L.R.] Dominion Law Kkports. 737

ed by th<‘ sheritf for exemptions at the time of the seizure of Sank, 
the grain, and $71.95. costs of seizure by sheriff, making the (. ^ 
total received $1,999.61.

With regard to the above item for wages $504, I am of the 
opinion that this should he allowed, as these extra men were 
required for the harvesting and threshing. I am also of the 
opinion that the items for flour, sugar, tea and beef should Ili

ai lowed, as all these articles were used on the farm in con nee - 
tion with the farming operations.

With regard to the item of $1,170 allowed hy the Ih-put;.
Local Registrar and objected to by respondents’ counsel, the 
evidence shews that the defendant Dredge broke 95 acres ai d 
siimmerfallowed 160 acres .and that $6 was a reasonable price 
for doing said work.

It was contended that defendant Dredge was not in posses 
sion in good faith and should not be allowed for any improve
ments. The trial Judge Bigelow, J., (1921), 62 D.L.1L 672. 
found that Dredge had full knowledge and notice of the dispute 
between the plaintiffs and Shaw, but, notwithstand ng this, I 
am of the opinion that something should he allowed for tie- 
summerfallow. as this is more than ordinary improvements.

In llau'n v. Cushion (1879). 20 Or. 518, an action between 
vendor and purchaser for specific performance, the Court ex 
pressed an opinion that the only repairs made after suit com
menced that could be allowed were such as it was plaintiff’s 
duty to make in order to save the premises from deterioration.

While defendant Dredge was in possession, it was his duty 
to properly cultivate and farm the 1 d in question. And, to do 
this, it was necessary for him to sut merfallow according to the 
practice of good farming in the d net where this land is situ 
ated, otherwise the farm would reriorate. Summerfallowing 
was necessary for the profitai n joy ment of the land, and the 
appellants would receive the benefit from it in the following 
year. There should, therefore, be a proper allowance for the 
summerfallowing, but not for the breaking.

Dredge in his evidence stated that $6 per acre was a proper 
charge for the summerfallowing, and there is no evidence to the 
contrary.

The evidence shews that oil and gasoline were used in doing 
this work. These have already been allowed. The implements 
used were those belonging to the farm, consequently, all that 
should be allowed to Dredge is a reasonable wage for the man 
or men who did the work. The amount of such wage should be 
calculated by ascertaining the number of days it would reason 

47—69
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ably lake to summerfallow 160 acres in the way the defendant 
Dredge says it was done; namely, by ploughing it with engine 
and ploughs used by Dredge, harrowing it twice, and going over 
it with the big cultivator once.

In the absence of any evidence as to how lung it took or 
should have taken to do this summerfallowing, and of what 
was a reasonable wage for doing said work at the time it was 
done. 1 cannot make any definite finding as to the allowance 
to be made to Dredge.

The variation, then, of the Deputy Local Registrar’s certifi
cate, in so far as it can now he definitely varied, is as follows:—

He found the total deductions to be $1,860.87; from this de 
9ô; total receipts $1,999.61.

lie fonud the total deductions to be $1,860.87 ; from this de
duct allowance for breaking and summerfallow $1,170; leaving 
$690.87.

To this add 3 men’s wages, flour, sugar, tea and beef $698; 
total deductions $1,388.87 ; leaving $610.74 due to respondents.

From this amount there will be deducted a reasonable wage 
for the work in summerfallowing the 160 acres to be ascertained 
as above set forth. If the parties cannot agree upon the amount 
to be allowed for said wages, either party will be entitled to a 
reference to the Local Registrar to ascertain the amount to be 
allowed.

The respondents will he entitled to judgment for the balance 
of $610.74, after deducting the amount allowed for wages for 
the summerfallow. together with costs of the reference and of 
this motion.

•/ ndyment accordingly.

VINEY v. B.C. ELECTRIC.

It elfish Columbia Supreme Court, McDonald. J. October ,10, 19.1:1.

J chôment ( §1113—72) — By default—Slip of solicitor—Motion 
to set aside—1 mposition of terms] —Motion by defendant's soli- 
eitor to set aside a default judgment. Judgment set aside.

Itoss, for plaintiff; Gilmour, for defendant.
McDonald, J.:—This is an action for damages in which the 

plaintiff, owing to a slip of the defendant’s solicitor, entered 
judgment by default. The plaintiff’s solicitor immediately upon 
signing judgment wrote a letter to the defendant's solicitor stat
ing that he was prepared that the judgment be set aside upon 
the terms that the defendant should not be allowed to set up its
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special Statute of Limitations. The defendant now mows to 
set aside the judgment. Plaintiff's solicitor does not ask for 
costs but asked that the term above mentioned be imposed. In 
my opinion, there is no power to make any such order. It seems 
clear on the authorities that where there is a meritorious defence 
and judgment has been obtained by a slip the only terms to be 
imposed on setting the judgment aside are that the defendants 
shall pay the costs of the entering of the judgment and the 
application to set it aside. See- MacGill v. Du plisse (19111), 1." 
D.L.R. 608, 1" B.C.R. 600; Pooley v. O’Connor 1912), 29 
Times L.R. 460, and Kronan v. Ruteneier (1916), 28 D.L.R. 
212. 9 S.L.R. 168.

The judgment is accordingly set aside without costs to either 
parly inasmuch as the plaintiff's solicitor does not ask for costs.

Judgment accordingly.

llt'KCtf v. TOWhKH.

Yale County Court, B.C., Swanson, Co.Ct.J. November t!. 19.!i.

Adverse possession (§1K—59)— Residence on land by In
dian woman—Possessor of title by prescription —Harden of 
proving—Rights as against holder of paper title] —Action to 
recover possession of certain land of which plaintiff holds a 
certificate of indefeasible title. .Judgment for plaintiff.

R. R. Earle, K.C., for plaintiff.
C. II. Dunbar, for defendant.
Swanson, Co. Ct. J. The plaintiff’s action is to recover pos

session of a certain portion (about ac.) of lot i:t, group Î, 
Lytton Division of Yale District, B.C. for which lot he holds a 
certificate of indefeasible fee, dated August 2, 1922.

The defendant, an Indian woman, who resides on tire land in 
dispute at Nicomen, near Thompson Siding in this County, 
asserts a possessary title, by prescription, alleging that she has 
been in adverse, open, visible, notorious, continuous, uninter
rupted possession for over 30 years.

I have read very carefully all the cases referred to by counsel, 
and a number of others. The law as to the character of the 
possession required to assert successfully such a possessary title 
against the paper title is set forth in the two decisions frequently 
quoted of the Supreme Court of Canada. Sherrcn v. Pearson 
(1887), 14 Can. S.C.R. 581. See particularly judgment of 
Ritchie, C.J., p. 585—also judgment of Gwynne, J.. at p. 606 
where he quotes from the judgment of Draper, C.J., in Dundas
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v. Joh union (1865), 24 U.C.Q.B. 547. at ]). 550 and also from the 
judgment of Wilson. .1., in Paris v. Henderson (1869), 29 
C.C.Q.B. .‘144 at p. 353 also Mcf'onaghy v. Denmark (1880), 4 
('an. S.C.R. 609. per Gwynne, •!.. at pp. 632-633, also McIntyre 
v. Thompson (1901), 1 O.L.R. 163. per Osler, J.A., at pp. 166, 
167. Also Harris v. Keith <1911), 3 Alta. L.R. 222, per Stuart 
•l„ at pp. 226, 227. Stuart. 3., quotes the Privy Council de
lusion in Jtelize Estai* v. (fuilter, |1897| A.C. 367, Lord Wat
son's decision on Land Registry Act of Honduras. The Court 
of Appeal of Manitoba in Smith v. National Trust Co. (1911), 
20 Man. L.R. 522. shows that the Privy Council decision lias no 
application to the Manitoba Statute, Real Property Act
R. S.M. 1902, eh. 148, sec. 75. The same reasoning applies to 
the interpretation of our Land Registry Act, 1921 (B.C.), eh. 26. 
sec. 37. (3).

Mr. Earle has not however invoked sec. 37 (3.) against the 
defendant as she attempts to justify her possessary title under 
sec. 37 (2.) thereof, as well as under see. 16 and sec. 41 of 
Statute of Limitations R.S.B.C. 1911 eh. 145.

See also Lament. J„ in Jlradshaw v. Patterson (1911), 4
S. L.R. 208.

The burden of proving her possessary title by prescription 
lies upon defendant.

Defendant is 56 years old. She was boni in her father’s 
house on the other side of Nicomen Creek, near the land in 
dispute. She has lived in that vicinity ever since. She lived 
with a white man named Jerry Collins (not being married to 
him) for a number of years (11 years). She says that she went 
to live with Jerry Collins on the lain! in dispute in 1893 and re
sided there with him until his death some 17 years ago. and that 
since his death she has continued to reside there without a 
break up to the present moment. Jerry Collins died 17 years 
ago last September. The land in question is about of an 
acre worth about $55. There is a house on the place in which 
this woman lived with Jerry Collins and their children until 
his death, and in which she has since lived. Jerry Collins built 
the home; she says Jerry built a “wall along the creek.” The 
land runs down from a knoll to the creek, she states that Jerry 
built a fence about a portion of the land, which, subsequently, 
fell down, and that she put up another fence about a year ago. 
She says that Jerry planted trees, pears, cherries, plums, some 
apples, some small fruits, currents, raspberries, and that she 
planted the small stuff. Some of the witnesses, her fellow 
tribesmen, testify the defendant having assisted Jerry in plant-
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ing these trees. The abstract of the lit le was put in evidence. 
It shews that in October 7. 1SD7, John ]Joyce Harriek got a 
conveyance in fee from Joseph Smith Place of this land. Mr. 
Harriek, the owner of this land, at that time lived across the 
creek. He had a store there which was subsequently burned 
down. Defendant said that Mr. Harriek never bothered her, 
never asked her to get out. A letter to defendant from Arch
deacon Pugh (Administrator of the Harriek estate) was put in 
evidence stating that Harriek had “just let you (defendant i 
stay in the house when he (Harriek) had the store out there." 
Defendant never paid any taxes for the property. Taxes were 
paid year by year by J. T. Harriek and from 190!) by the Har
riek estate, through Archdeacon Pugh, down to 1920. the taxes 
for 1921 and 1922 being paid by 1{. 1). Hurch the present re 
gistered owner of the land. The registered owners never aban
doned this property. Archdeacon Pugh who conveyed this pro 
perty to li. I). Hurch July 14. 1922, informed the defendant by 
letter that Hurch purchased this property, and that defendant 
had no right to put up any fences on the land, intimating to her 
that as long as she “behaved.” (presumably not interfering 
with Lurch's enjoyment of the land outside of her house) 
“Hurch is willing enough to let you stay in the house etc. etc."

Hurch complains that she has been interfering with his calves 
and stock running on the place. Defendant testified that Har
riek did not tell her to get off the place, that she employed 
Stuart Henderson, a barrister, at one time practising in the 
I'pper Country. As she puts it “Mr. Henderson told Harriek 
not to bother me." This was about 1 year after Jerry died. 
Then she added “Harriek told me to get off and then I went to 
Stuart Henderson and Mr. Henderson got a paper from Mr. 
Fraser, administrator of estate of the deceased Jerry Collins 
paying $160 for the rights set out under ex. No. 10.” No re
ference whatever is made here to any conveyance or assignment 
"of any rights to possession of the lands in question or to am 
right title or claim therein from the estate of Jerry Collins to 
defendant. Apparently, it is well settled law that such inchoale 
possessory rights, even when not sufficiently matured to con
stitute a statutory possessory title can be devised, alienated or 
conveyed to another, who may be able to implement such rights 
by further length of possession so as to ultimately constitute a 
full and complete statutory title to land by prescriptive right. 
Such rights were never attempted to be passed on or conveyed 
to defendant. She. no doubt, believed she was buying for $160 
these rights, but they were never passed on to her. With 
some reluctance. 1 am obliged to hold that the possession of the
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land (whatever its legal effect may, in fact, have been) was held 
by Jerry Collins during his lifetime, and not by defendant. A1 
though not married to defendant, Jerry was none the less the 
undoubted head of the house, the head of affairs “Where Mc
Gregor sits is the head of the table” is an old saw which even 
this age of feminism has not quite abrogated.

No doubt, the defendant did her share of the work. That is 
to be expected—Married or unmarried man’s mate has her ob 
ligations to fulfil. One naturally feels sympathy for the un
fortunate defendant. On the other hand, no Court is justified 
in taking away the title which a registered owner has to his 
land, unless clearest proof is shewn that his title has been “ex
tinguished” (as sec. 41 of the Statute of Limitation puts it) 
by the statutory title alleged in the defence. I am obliged, 
therefore, to find that during the lifetime of Jerry, the posses
sion (such as it was) rested in him and not in his woman, the 
defendant Annie Towder. Since Jerry’s death it has been im
possible for defendant to acquire a sufficient possession by ef
fluxion of time to extinguish the plaintiff’s title, Particularly, 
however, I must point out that the defendant must satisfy me 
by proper affirmative proof that, amongst other things, the char
acter of her possession has been an “adverse” one—one not re
cognising any dominion or authority over the property by Mr. 
Barrick in his lifetime, or by Mr. Pugh the administrator since 
Bar rick’s death, or of any one else. I am inclined to think that 
the reverse is the case, and that both Jerry and his woman, An
nie Towder, after him. were only on the place by sufferance, or 
as tenants at will of Barrick and of the Barrick estate.

The claim for damages is sadly magnified. I will allow noth
ing whatever for any damages. The plaintiff will be entitled 
to judgment declaring that he is entitled to the land as against 
the defendant. As to possession of the land I think that de
fendant should not, after being permitted to remain there for 
so many years, be now at this season of year with winter ap
proaching asked to give up the actual physical possession of the 
land (to which possession plaintiff must be considered now leg 
ally entitled). If defendant relinquishes possession to the plain 
tiff by May 1, 1923, I think it will be meeting the ends of jus 
tice. I will not meantime make any order in the nature of an 
injunction, but will reserve to plaintiff liberty to apply later 
on for same should the needs of the matter require such a rem
edy. The plaintiff is entitled to costs should he ask for same 
which Î hope he will not.

J h dg nt e ni accord imjl y.
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British Columbia Supreme Court. Murphy. ,/. October II. IUJ.!. S.C.

Neglioknce (§ic—35) —Danyerou* pie mints Stairway- A-/ 
fun of a trap— Finding of jury— Cnrcastnuiblrmss of verdictJ 
—Action for damages for injuries received by falling down a 
stairway. Action dismissed.

F. A. Jackson, for plaintiff.
Charles Wilson, K.C., for defendant.
Mvrphy, d.Plaintiff’s counsel frankly admits that to sue 

eeed he must shew the staircase to have been something in the 
nature of a trap. That this is the law seems clear from such 
eases as Iluyyett v. Mirrs, (1908] 2 K.B. 278; Lucy v. Hamit a.
11914] 2 K.B. :118. and Dobson v. Horsley, [1915] 1 K.B. 634.

In the light of these ss and the argument thereon,
I think my charge to the jury placed the duty of defendant 
higher than the law justifies. Two questions now arise 1st 
Does the finding of the jury amount to a finding that there was 
anv trap or hidden danger in the staircase to which the plain 
tiff or any one lawfully using the same would be exposed and 
the existence of which the plaintiff was not to anticipate,
and so guard'against. Second, could the jury, on the evidence, 
have reasonably found that there was any such trap or hidden 
danger in the staircase to which the plaintiff or anyone lawful
ly using same would be exposed and the existence of which 
plaintiff was not bound to anticipate and so guard against. My 
answer to both questions is in the negative and the plaintiff's 
action must accordingly be dismissed. The jury stated “The 
balustrade, in our opinion, is too low for the stairs in question.”
This points to a patent defect in construction not to a hidden 
danger. It does not imply that plaintiff was led to believe there 
was something there which was not there. The person using 
such a staircase (to quote and adopt, if I may. with deference, 
the language of Buckley, L.J., in Dobson v. Horsley, [1915] 1 
K.B. at p. «39) is not trapped in any way for he knows per
fectly well the height of the handrail and he accepts the risk of 
using the access in the form in which it was provided. True 
the jury has found the plaintiff did not know of the defect, but 
1 am of opinion this finding was made in the light of my charge.
The jury could not reasonably have found the plaintiff did not 
know or at any rate ought not to have known the height of the 
balustrade, if they approached the question from the point of 
view of a trap as that term is hereinbefore explained and I 
think I erred in not requesting them to so approach it.

9644
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I also think tin* jury could not reasonably have found this 
staircase a trap. If this accident is analyzed, it will be fourni 
that it occurred primarily because plaintiff slipped on the floor 
at the head of the stairs and pitched forward before he had 
stepped upon a tread at all. If he had so slipped and even 
pitched forward, when on a tread, in all probability no such 
accident would have happened. Pitching from the floor he nec
essarily had the height of the riser to the floor as an additional 
space through which his hand must pass before reaching tin* 
handrail as compared with the space his hand must pass 
through had he pitched forward when standing on a tread.

In my opinion, no jury could reasonably say that this ac
cident could have happened unless plaintiff had slipped and 
pitched forward in a particular way and at a particular spot. 
To impute to defendants, the knowledge of the likelihood of 
such a conjunction of circumstances to such a degree as to be 
able to say they thereby laid a trap for plaintiff is, to my mind, 
something a jury, acting as reasonable men, could not do.

The action is dismissed.
Ad ion (Iism i-ssed.

Ke PROVINCIAL HOTF.LH Co.

British Columbia Supreme Court in Bankruptcy. Murphy, •/.
March 10, 1021.

Hankrvvtvy (§1— 6)— Meeting» of creditor»—Right of cer
tain shareholders to attend and vote. J — Application by a cred
itor for an order that the claims of certain two creditors each 
for $40.000 representing their respective shares in the capital 
stock of the company he disallowed and that they are not en
titled to vote at any meeting of creditors. Application dismiss
ed.

! See Annotations :>:! D.L.R. 135, 56 D.L.R. 104, 59 D.L.R. 1.1
E. M. Yartvood, for the applicant.
T. 1). M. hat ta, for the authorised assignee, referred to sec. 

2 (m), sec. 39. sec. 42 (9) and 44 (2) and sec. 114 of the Bank
ruptcy Act, 1919 (Van.) eh. 36.

Mubphy, J. ordered and directed that the two shareholders 
may attend all meetings of creditors of the debtor and vote 
thereat as creditors, their vote to be recorded separately in the 
class of shareholders.
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