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DIARY FOR JUNE.

1

3 ;’éd‘ New Trial Day, Common Pleas.

4, Bttd' ew Trial Day, Queen's Bench.

8. § aster Term ends.

Moy Whit Sunday.

1, s&“‘ Last day for notice of trial for County Court.

++ St. Barnobas. Last day for service for County
Court, York.

+ Trinity Sunday. :

. General Sessions and County Court Bittings in
each County except York  Last day for Court
of Revisior. finally to revise assessment rolls,

« Ist Sunday afier Trinity.

. Accession of Queen Victoria, 1837,

Longest Day.

Declare for County Court York.

%, gid: St. John Baptist.

2, wN- 2nd Sundag after Trinity.

30, 'l’hed' St. Peter.

Wr. Half-yearly School returns to be made. Repli-
catious County Court York to be filed. De-
puty Registrar in Chancery to make return

~ and pay over fees.

T¥XEHB

Conada Law Yourual,

JUNE, 1870.

Lex LOCI CONTRACTUS—LEX FORL
Br p, GIRoUARD, Esq., Advocats, Montreal.
(Continued from page 118.)

Q‘T ® law of prescription in force in Lower
it old‘ being borrowed from the English one,

Ught to be governed by the same rules in
® of conflict of prescription, viz., by the lez
t te,; And such was the opinion of the Codifi-
5) ¢ (8rd report, Title Prescription, Art,
' 30d their opinion is ‘moreover in accord-

*® with our Jjurisprudence.
the case of C6té v. Morison, 3 L. C.
% p. 206, a note made in Mackinaw,
on of Michigan, was declared to be subject
) ; qQuinquennial prescription (12 Vic. chap.
in 'A ¥ the Superior Court of Montreal, and
oty TPeal that judgment was confirmed on
8Tounds, the Court remaining silent on

estion of prescription.
D 12‘1‘10 case of Fenn v. Bowker, 10 L. C. J.
Pleg o the Court of Appeals maintained a
prol::iecription of five years in an action
f Noyy Yo::?ry note made at Rochester, State

to

Rep, .2© a8 of Adams v. Worden, 6 L. C.
" P-287, an action was brought upon a
y% 'Y note made at Plattsburg, New
Limit.ﬁ'““’ defendant pleaded the Statute of
N h?n" of the State of New York. To
t%l:x Otff demurred: 1. Because the de-

Caunot get up any foreign law or sta-

tute of Limitations; 2. Because in Lower
Canada there is no such law of prescription as
is alleged in the exception. On the 15th De-
cember, 1852, judgment was rendered by the
Superior Court at Montreal, composed of Day,
Smith and Mondelet, J.J., dismissing the said
plea of limitation, on the ground *‘that the
laws of the State of New York whereby the
pretended limitation is created, have no force
or operation in this Province.” In appeal the
Court held this judgment premature, because
the statute of the State of New York had not
been proved.

In all the above cases, no place of payment
was specified, but the above decisions do not
the less conclusively lay down the principle
that prescription is governed by the lez fori
and not by the lex loci contractus.

What could have been the cause of the con-
version of Chief Justice Mondelet from the
opinion he held in Adams v. Worden? In his
decision in Wilson v. Demers, the learned
judge does not even notice his judgment in
the former cause.

Finally with regard to Lower Canada, the
decision of Mr. Justice Mondelet was overruled
in Review, by Messrs. Justices Mackay and
Torrance, at Montreal, on the 80th of Novem-
ber, 1868: “Volumes, said Mr. Justice Mackay
for the Court, have been written on the domi-
cile of the debtor, as affecting the remedy or
the suit; about his domicile, at the time of
the contract, at the time of the suit; on the
place of the contract, the place for payment,
&c. The Bar is familiar with the reasonings
pro- and con, As many authors are on one
side as on the other. The old ones were
divided, and so are the new. Pothier has
been attacked for his opinions by Zroplong,
and lastly Troplong by Marcadé. A refuge
csa be found only in the old general rule,
that the lax fori must prevail in cases of per-
sonal action such as the present one.”

It must, however, in justice, be added that
the said judgment has been appealed from,
and is now pending before the Court of
Queen’s Bench, the highest Court in the
Province,

In Louisiana, another French colony, which
like Canada, has been transferred to & nation
governed by the common law of England, and
which, like Lower Canada, has adopted many
of the commercial laws of Great Britain, it is
not surprising to find the English principle
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of the lez fori fully adopted: Union Cotton
Manvfactory v. Lobdell, 9 Martin, 435 (1828),
Matthews, J.; Erwin v. Lowry, 2, An. Louis,
R. 314 (1847), Slidell. J.; Newman v. Goza, 2
1b., 643 (1847), Slidell, J., Lacostev. Benton,
8 id., 220 (1848), Slidell, J.; Brown v. Stone,
4 id., 235 (1849), Rost, J.; Bacon v. Dahl-
green (1852), 7 An. Louis, Rep. 599, Eustis,
C. J.; Succession Lucas, (1856), 11 4d. 296,
per Spofford, J.; Walworth v. Routh (1859),
14 id. 205, per Merrick, C. J. Mr. Justice
Slidell remarked in Lacoste v. Benton : * There
is a general principle which has been so fre-

quently “recognized by the Courts of this
State as to be now beyoud dispute. It is

that prescription is a question affecting the
remedy, and is controlled by the lex jfori.
The rule is not peculiar however to our
Courts, but has become a universal one in
international jurisprudence.”

It seems clear that in no British colony can
a different conclusion be arrived at, supposing
the English jurisprudence to be decisive in
favor of the lex fori. This question, in effect,
bears upon the relations of foreigners with
British subjects, and consequently is a ques-
tion of public law, to b decided by the rules
of the English jurisprudence. And so the
Privy Council held, in 1852, in the case Ruck-
maboye v. Mottichund, 8 Moore, Privy Coun-
cil Rep., p. 4, on appeal from a decision of the
Superior Court of India, which had fully applied
the English rule to that colony. Per Sir John
Jervis: “The argumentsin support of the ples
are founded upon the legal character of a law
of limitation or prescription, and it is insisted,
and the committee are of opinion, correctly
insisted, that such legal character of the law
of prescription has been so much considered
and discussed ‘among writers upon ju'rispru-
dence, and has been so often the subject of
legal decision in the Courts of law of this and
other countries, that it is no longer subject to
doubt and uncertainty. In truth, it has be-
come almost an axiom in Jurisprudence, that
8 law of prescription, or law of limitation,
which is meant by that denomination, ig 3 law
relating to procedure having reference only to
the lez fori.”

The courts of the Province of Ontario also
have adopted the doctrine of the leg Jori:
2 Q B. U. C..Rep. 265; Darling v. Hitch-
cock, referred to in 10 I, C. Jurist, p. 268,
but since reversed by the Court of Appeals

at Toronto. In the latter cause, a note mafie
in Ontario, payable in Montreal, was prescri
ed by the law of Quebec, but not by the 187
of Ontario, and the defendant pleaded tB°
Lower Canada prescription. The queSti‘fn
principally was, whether a Court of Justice
Ontario was bound to enforce the Promissorf
Note Act (12 Vict. chap. 22) enacted by *
legislature common to both Provinces, s
declaring that all notes * due and payable 1
Lower Canada” should be considered as abs®
lutely paid, unless sued on within five yes™
from maturity. But as the note was mad®
payable in Monfreal generally, withnut tb";
words ‘“only, not otherwise and elsewheré
as required by the laws of Ontario, the sa®®
was considered as not payable in Lower Can®
da, and judgment did go for the plainﬁﬂ:
Chief Justice Draper, however, on deliveri$
the judgment of the court, fully recogni
the soundness of the lex fori. He said: “*’
take it to be equally true as a general propos”
tion that a plaintiff has the full period pr¢
scribed by such local law (the law where th®
action is brought), for bringing his suit befor?
it would be so barred.” He then quOtd
Story, De la Vega v. Vianna, British Lint®
Co. v. Drummond, and Hubert v. Steiner.

What we have said would seem to be suff’ |

cient to show that in England, the rule of th®
lex fori is well established. It is, howeve
contended, upon the authority of Westlak®
Private International Law, § 250 et seq., 80
Bateman, Commercial Law, § 143 et seq., th
the English decisions rest, 1. upon the auth?”
Tity of Story, Comflict of Laws, and 2.
fallacies.

The case of the British Linen Company v
Drummond, decided on the 22nd May, 1880
has been often cited as a leading one beari
upon the question in controversy, and ‘:;
Principle therein laid down has been folloW!
in many cases anterior to the publicatiod
Story, Conflict of Laws, as the De La Vegs ™
Vianna, 1 B. & Ad. 284, 1830; Trimbey ",
Vignier, 1 Bing. N. C. 151,1834 ; and Hul’";‘
v. Steiner, 2 Bing. N. C. 203, 1835 ; and
had been also admitted long previous to tb
cases, particularly in Williams v. Joné
East. 439, 1811, and other cases cited in Zi#f
mann v. Don, decided in the House of Lor f
on the 26th May, 1837, 2 S. & M. 682: 5°
although in this instance, Lord Brough?
mentions the name of Story in conjuncH
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::]t]h the names of Huber and Paul Voet, we
. 5000 have occasion to shew that the doc-
up:;“: laid down by his Lordship rested, not
fallacies or upon the dictum of Story,
Upon the soundest reasoning, Sufflce it
oh_say.at present, that, notwithstanding the
Jections of Westlake and Bateman, the de-
hi::: in Lippmann v. Don has been recog-
“ang thas an authority in both Great Britain
i ¢ United States, and is taken, along
thosethe other precedents, as fixing the law of
gy, fOuntries, as the following array of
Mties will show :

101§ Peters, 327; 2 B. & Ad. 413; 1id. 284,
g i‘& Cresw. 903; 3 Burge’s Com. on Col.
g, or. Laws, 883 ; 4 Cowen, 528, note 10;
a5 T Gall 871; 2 Mason, 151; 6 Wend,

* [Green's N. J Rep. 68; 3 Peters, 270,
drq’ O 1d. 466; 8id. 3617 13 id. 312; 13id,
Iy 13 Serg. & R. 895; 2 Rand. 303; 3 J.
1 M“fsh. 600; 8 Vern, 150; 8 Gilman, 637;
4 B 34 7 Missouri, 241; 9 How, U. S.

Pe,’ " Maine, 837, 470; 36 Maine, 862; 1

iq 5. State R. 381; 2 Mass. 84; 13 id. 55 17
2y, 3 3 Conn. 472 ; 2 Bibb. 207; 2 Bailey,
39 ! Uill, 8. C.439; 2 Dall 217; 1 Yeates,
dig ! Caines, 402; 1 Johns, 139 ; 8 id. 190;
C.o “53; 11id. 168; 4 Conn. 49; 2 Paine,
C‘Se.s 48798 & M. 682; 1 Ross’ Leading
1369,’ 559-605; Angell on Limitations (ed.
3 l, P. 52-64, No. 64-68; Parsons on Bills,
tiong 391 (ed. 1867) ; Phillimore on Interna.
2w, vol 4, p. 578; Dickson on Evid-
. :15: 532-537; Tait on Evidence, 3rd ed.
h 465 ; Henry on Foreign Law, appen-
O3 287; 5 Johnson, N. Y., 162; 10 B, &
P. g5,> 1 Smith, Leading Cases (ed. 1866),
brg o N, 786 ; Story, Conflict of Laws, §
‘afi'o 766 and seq (ed. 1865); Wheaton, In.
g 20“’11 Law, p. 187; 1 Bing. N. C. 111;
9 ) %5 8 Conn. 54; 1 Wis. 131; 10 Pick.
2Q.B ;{i 86 6 Cush. 238; 13 Fast, 439 ;
2ap, Lo ¢P. U. C. 265; 9 Martin's Rep. 435;
) uig, Rep, 815; id. 646; 8 id. 221; 4
Loy, IguThe English Jurist, 1851 to 1855, p.
kmaboye v. Mottichund (1852), 8

* “Tvy Council, p. 4,

t|
f:le lez fori is still the English rule is
Ing oW the following authorities.

n Co,:mse"?nd edition of his Leading Cases
L¥%ing g ci2l Law (1868), Mr. Tudor in re-
te’» Sayg © EnE“Sh Jurisprudence on the mat-
qelny (280): «ppe limitation of actions

! ® Dot belong to, and will not be de-

|

termined by, the law of the country where the
contract was entered into, but by the law of
the country where proceedings are taken to
enforce.”

Mr. Forsyth in his Opinions on Constitution-
al Law, just published in London (1869), also
remarks, (p. 249): “The lez fori applies to
all modes of enforcing rights, and governs as
to the nature, extent and character of the
remedy, including statutes of I'mitation.”

In the case of Huarris v. Quine, L. R. 4 Q.
B. 653, decided in the Court of Queen’s Bench,
7th June, 1869, by Cockburn, C.J., and Black-
burn and Lush, JJ., the authority of Huber
v. Stayner, and other cases above cited were
fully sustained. It mustbe admitted that the
Chief Justice felt inclined to adopt the lex loci
contractus, but he would not undertake to
derrogate from the well settled jurisprudence
of England.  “If the matter,” he said, * were
res integra and I had to form an opinion un-
fettered by authority, I should be much in-
clined to hold, when by the law of the place
of contract, an action on contract vaust be
brought within a limited time, that the con-
tract ought to be interpreted to mean: ‘I will
pay On a given day or within such time as the
law of the place can force me to pay.’” His
decision was, however, was in the following
termS: “On the question as to whether the
judgment on the plea in the Manx Court is a
bar 0 bringing an action in the courts of this
country. T think we are bougd by authority
that it is not, Huber v. Stayner, and other
cases, having decided that such a statute of
limitations, as the present simply applies to
matters of procedure, &c., not to the substance
of the contract.”

The Judges Blackburn and Lush, while con-
carring in the decision of the Chief Justice,
expressed no opinion as to the soundnes-s of
the rule of the lez fori, but merely admitted
the same to be the law of England.

In Scotland, however, the lez fori does not
apperr to be well established, and, there,
another gystem, which has not yet F)een
noticed anywhere else, was in for!ner. times
strongly supported. Mr. Guthrie, in his late
translation of Savigny, Conflict of Laws,
(1869), Note B., p. 219, says:— v

«The Scottish Courts, since the middle of lact
century, decidedly preferred the prescription of
the debtor’s domicile . . . But they looked not
to the debtor’s domicile at the time of the activa,
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but rather to the debtor's domicile during the
whole currency of the term of limitation.”

Mr. Guthrie, who quotes several Scottish
decisions previous to Lippmann v. Don, as
supporting this view, is of opinion that it is
the real Scottish rule, but concludes his re-
marks by stating that  the case of Lippmann
v. Don, renders it imperative to apply the lez
Jfori, without respect to the domicile of the

 debtor, except in so far as this may fix the
place where the action is brought.” And so
the Courts there held since. See cases cited
by Guthrie, p. 220, and decided in 1839, 1843
and 1854.

It may here be observed that Bateman, who
wrote in 1860, on the Commercial Law of the
United States, is not even noticed in Power V.
Hathaway, decided 5th December, 1864, by
the Supreme Court of the State of New York,
and reported in Barbour, vol. 48, p. 217. By
the Court, Smith, J.: “It is a settled prin-
ciple of international law that all suits must
be brought within the period prescribed by
the local laws of the country where they are
brought. The lex fori governs all questions
arising under the Statutes of Limitations of
the various States of this country.”

Merlin, Marcadé and Bar merged the rule
of the lez fori in that of the ler domicilii
debitoris, because the domicile of the debtor
being the place where, by the common law,
the action is brought, the two rules are really
the same in their result. This, however,
although true in most instances, is not so in
the case where a foreigner, for instance, tran-
siently in Lower Canada, or against whom
jurisdiction is found by the possession of pro-
perty therein, is sued in that country. As
remarked by Mr. Guthrie, since the decision
in Lippmann v. Don, the judgment would, in
Scotland, be the same as if the defendant were
domiciled within the jurisdiction of the Court.
There is thus always regard to the forum, not
to the debtor’s natural and permanent forum,
but to the forum in which the action is insti-
tuted. There is, however, no doubt that the
French jurists who maintain the rule of the
lex domicilii debitoris, meant in reality the
lez fori, inasmuch as by the common law of
France, no action can be brought only before
le juge du Bomicile du débiteur, and that &
foreigner cannot implead another foreigner
ibefore the French tribunals, unless there has
been abroad some decree or judgment of a

court declaratory of the right of the claimant
The Cabinet Lawyer for 1864, p. 411; 1
Pigeau, p. 150,

(T be continued.)

STAMPS ON BILLS AND NOTES.

As the law regulating Stamps on Bills and
Notes is governed by several statutes whi‘f
affect distinct periods of time, we think it
not be amiss, and may save time to some 0
our readers, to give a general epitome of th!
statute law of the Province bearing upon
subject.

The matter may be divided into four hesd?
or periods ; 1st. The period before leglslt?:ﬁ"n
on the subject; 2nd, Under the Statutes
1864, 27 & 28 Vic. cap. 4; 8rd, Under P
Act amending the last Act, viz.: 29 Vic. o8P
4; and lastly, under the Act at present‘
force 81 Vic. cap. 9.

{

1st. With reference to the period before Ll

first of August, 1864, we need only say, thet
any Bill, Draft or Note, accepted, drawp
made before that date required no stamp 0
affixed to it, or duty levied on it.
9nd. The Statute of 27 & 28 Vic, cap- ¥
required that duty should be paid on J
promissory notes, drafts or bills of excha?
for $100 or upwards (this act does not D{u‘
notes, drafts or bills, under that amount), ,n‘
it provides that the duty shall be levied
collected as follows :
On each note, draft or blll, executed stﬂS*ﬁ
a duty of three cents for the first $100, 8% n"
further duty of three cents for each additio
$100 or fraction of $100: w
When a draft or bill of exchange is exec”
in duplicate, & duty of two cents on each ﬁ
for the first $100, and & further duty of p)
conts on each part for each additional $100
fraction : w"
When such draft or bill is executed in” 4
than two parts, the duty shall be one 00{" )
each part, in the same manner and rat!
when drawn in two parts: P
The duty shall be paid by affixing #*
hesive stamp : &
The stamps shall be obliterated by b ¢
nature or initials of the maker or drﬂ‘;::k
some integral or material part of the
ment written upon the stamps: m”‘
The stamps shall be affixed by the
or drawer when the instrument is wed®

€D ™ AL £ Ay Sy At e e




June, 1870,

LAW JOURNATL,

[Vou. VL, N. 8.—145

StaMPs oN BiLLs axp

drag, . . .
oraﬂwn In thig Province, and by the acceptor

fng "Stindorser within the Province where the
TUment is made or drawn without the
TOVinee .
::Q'Case the duty has not been paid as before
Stry '°0ed, any subsequent party to such in.
Yengs Nt, or person paying the same, may
%Dblr the same valid by affixing stamps to
.. ¢ the amount of duty required, and
ting hig signature or initials on the stamnp
*amps 56 affixed.
1yt 0":3 Act governs the period of time from
August 1864 to 1st of January 1866.
l‘ild- The Act 29 Vic. cap. 4 amends the
Bot, Aet. It makes a duty payable on all
u fosll; drafts and bills, even if less than $100,
e, OWS: if the note, draft, or bill does not
of $25, that is, for $25 and under, a duty
“Mee Cent is imposed, when over $25 and
q“y“%ding $50 a duty of two cents, and a
$100 t'h‘ree cents if over $50 and less than
in fO;‘c 18 portion of the amending Act came
Congy, € on the 1st of January, A.D. 1866, and
hgy,, 2ed to regulate payment of duty on
firy, dd"‘fts. and bills, under $100 until the
% l.y of Februiry, A.D. 1868,
4 by '® cap, 4 also amends 27 & 28 Vic, cap.
‘oob"tp""ﬁding that it shall not be necessary
Oriniu:l' 3teany stamp bywriting the signature
by, “as Upon it, but that the person affixing
5ty P shall, at the time of affixing, write
Thi, l"’P thereon the date when it was affixed.
‘hmps 8Wwendment regulates obliteration of
by 18’6;"0111 1st October, 1885, to 1st Fobru-
;'w° now come to the Act regulating
I now is, and has been since the
February, A.D. 1868, We would
n%&, dr ?”‘t, that this Act does not affect
™8, or bills under $25, and, that as

! Oow, pallch notes, drafts and bills, no duty
4 Yable. The duties payable by this
o bug 5 " Dotes, drafts, or bills which amount

e o "ot ezceed $25, a duty of one cent;
but 40, exceeding $50, two cents ;
bey dh&:t not exceeding $100, three cents;
Or bills are executed in more than
l"‘ovidede duty i payable in the same ratio
b7 the Act of 11864, 27 & 98 Vie,

. o e set. out. The duty shall be paid
mg"itu,.e, ; _"F“ch are to be obliterated by
Papy n't"lﬁv Or some material or integ-

¢ instrument written thereon,

+

Notes—ATroryey's Cosrs,

in the same way as mentioned in reference
to the Act of 1864, or they may be obliterat-
ed by writing or stamping thereon the date of
affixal ?

It is necessary under al| the statutes refer-
red to, when any interest is made payable at
the maturity of the bill, draft, or note, that it
should be added to the principal amount when
ealculating the amount on which duty is to
be paid.

We might draw attention to the great neces-
sity there is for seeing that the stamps are pro-
perly cancelled. A case lately argued in the
Court of Queen’s Bench ( Young v, Waggoner,
29 U. C. Q. B. 37) decides that even if there
are sufficient stamps on the nete, draft, or
bill, still if they are not all cancelled they
might as well not be on the note, so that it
would be well where one stamp is placed over
another, as is often done, (though we think it
a bad Practice), to see that the under one is
cancelled,

Another point to be observed is, that if a
note, draft, or bl comes into a holders hands
insufficiently or improperly stamped, the
double duty must be paid by affixing the
stamps at once, as otherwise it is of no avail :
Mclella v, Robinson ot al,19U. C.C. P. 118.

Such defences as want of stamps, or im-
proper Cancellation and the like come under
the bead of gtatutory defences, and in Divi-
sion Courts where the defendant wishes to
get the benefit of the statutory Act, he
must Serve the hecessary notice that he in-
tends to take such objection at the trial, other-
wise be Will be unable to avail himself of his
defence.

\———
ATTORNEY'S COSTS.

A Bill has beep introduced into the British
House of Commons, for amending the law re-
lating to the remuneration of attorneys and
solicitors, which, if passed, will effect a radical
change in the pregent system. We have not
heard What has been the result of the proposed
measure, but it is worthy of passing notice exen
if it has not become law.

It is proposed by the Bill to give attor’ri?yg
and solicitors increased rights in contracting
with their clients, both with respect to costs
and to their liability for negligence. Itis an
approach to the system, almost universal, we
believe, in the United States, where the attoe-
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ArrornNey's Costs—RigHT oF LANDLORD To REGAIN Possess

ney agrees for a certain sum of money to con-
duct a suit to termination, or to perform some
other business of a professional nature, and
where a tariff of fees is unknown, though
there the fees come out of the plaintiff,

It is provided that such sum ag may be
agreed upon between the attorney angd his
client, shall not be liable to taxation, except in
some peculiar cases referred to in the Act; and
there are other provisions as to deduction being
made from the sum in case the agreement has
not been completed or performed by the at-
torney, either in consequence of his death or
otherwise; but it is not proposed to effect in
any way the present system as to the recovery
of costs from, or payable to the client by any
other person.  An attorney may take gecurity
from his client for his future fees, charges,

and disbursements to be ascertained

by taxa-
tion or otherwise,

In determining the amount
of remuneration to an attorney for his geryice,
the taxing officer is to have re

gard not, only to
the length of documents prepared, or the time
occupied, but also to the skill, labour, apd re-

sponsibility involved.

Speaking of the Act, the Solicitor's Journal
remarks with much truth, * that ¢
system affords a temptation to my
nicalities, simply because much re
remunerated on quite an inadequate scale.”

If this remuneration is inadequate in Eng-
land, how much the more here, especially/
when our tariff was made y

rif €ars ago, when the
. expense of living wag half what it ig

\
The following gentlemen were, during last
term, admitted to practice gg attorneyg in ad-
dition to those whose nameg we mex’;tioned
last month, viz.:

Messrs. Frederick C, Martin, Toronty . Fred.
W. Johnston, Toronto ; and 4, §, Wink, Dun-
-das, ,

he present
“Iply tech-
al work is

now.

——————e

A Bill has been introd

Parliament * with respe : f
Vesting ©

Mortgaged Estates in Mortgagors » which ir&
Poses to do by a statutory form of Teceipt what
we hgve for many years done by meang of the
certificate of discharge under oy i
Acts, " Reglstty

uced into the English
ct to the e

\

SELECTIONS.

o REGAIY
RIGHT OF LANDLORD '1001;:E
POSSESSION BY FORCE:
(Continued from page 124.)

ar 1680

It is apparent therefore, as the t‘;l; y forf;.
of English authority, that an en ¥ ion o
by the landlord, or his forcible :xten ”he
the tenant, are illegal only to thihe ac tof
penalties expressly annexed to t no colof o
statute, and no further, and tha ossessi""-sg
authority exists for holding the For fouﬂd“;e
gained generally unlawful, or 17 gres
thereon any common-law action Sﬂ}l lesS o,
from the statutory prohibition. ass etffi?he
the special gui tam action of trequ ass. ot
muted into a general action of “e{,fr Ntha
precise form is given by Fltzhefon 7 °° o
Brev. 248 F.) and is founded SUPTD, o
statute. In Davison v. W"mn’cion f.tr to
attempt was made to bring the a% addl“é‘m
pass qu. ¢l. under the statute, u):mo“ fo the
the declaration in trespass in €O o b Wit
that the entry and expulsion We;.o o
strong hand and against the ere Iy
statute;” bnt even these words W unifo"mbg
sufficient. It hag moreover beel n only .
held that the statutory action ‘};?o)d, the ®0
maintained by one who has a free in; B2 g,
tion only being given on disseis aglés Bho
Domry, 1 Ld. Ray. 610; Cole V- { one % ;
& C. 409; and does not lie ﬂga":is;ate G“tryn.
has a frechold and right of imme 12318 Hebe
Year Book 9 Hen. VIIL fo. 19, pl d hardy the
VAL fo. 17, A, pl. 12. Andit ool g by 0
added that the restituiion dire¢:f€y, I
statutes of 8 Hen. VL. c. 9, 5. 3} year$
15, to freeholders and tenants forto B e
only be made when and to th°sed canno®
is directed by those statutes, a0 of tresPi
waived and replaced by an action itof & ert
The restitution moreover is the frul pav?
nal proceeding. which ol

The American cases therefore ther 4% o0
based an action of trespass, ,Whe Mta“"lsw,
Jregit, for assault, or de bonis a‘%anglisb s
the supposed authority of the nly D2 Litf
wholly fail of support; and can o0 ihot'
tained, if at all, on some d'stmctatutes' 08
given by the terms of their 10“"3“18 r 'ew:i,.
will suffice if, instead of specially, "7 tho
these enactments, we examine 5‘;& cou” gt
ing clauses, when relied on by t 80
sustain the action in question. | the 49°ful
38 qualified by such enactments; &7 le av0
that possession obtained by force 1% o
one, seems as clear on principle ten““t el
Seen it to be on authority. The b cmife,
after his own possessory right i8 0spasshiat’
seeks to holdp hig lessor as 8 "' "p e85y
entering upon him with force, ™
lishing his own possessory tit be ti
defective character as against t ,
on by the lessor in entering ; for tiop V'

A . sel
law .action of trespass is an 885 I

i

4



June, 18%0.]
e

LAW JOURNAL.

[Vor. VI, N. S.—147

RicAT oF A LaNDLORD To REGAIN PossessioN By Forck.

p::"“tlff’s individual possessory right, and not
Action for a public wrong; whereas, as
ﬁci;'m a stranger, mere possession being suf-
is i“t' no title subordinate to the defendant’s
‘hisn any way disclosed in the action. And
An Was the ground generally taken by the
arg, erican courts, when the point actually
a:e for decision, and an action of trespass
not With great unanimity of authority held
v, %0 liec.” Thus in Pennyslvania, Overdeer
J;?h €wis, 1W. & S. 90; South Carolina,
Tn.”zon v. Hannakan, 1 Strob.313; Kentucky,
ar l'le v. Frame, 7 J. J. Marsh. 599; North
anko,ma, Walton v. File, 1 Dev. & B. 567;
v. o0 New York in repeated decisons: Wilde
W.,og”“”'mv 1 Johns. Cas. 123; Hyatt v.
a5 » 4 Johns. 150 ; Ives v. Ives, 13 Johns.
fyin, Juckson v. Morse, 16 Johns. 197 ; justi-
in p the emphatic language of Nelson, O. J.,
t “¢kson v. Farmer, 9 Wend. 201: “Sta.
-8 of Forcible Entry and Detainer punish
t.“"a!ly the force, and in some cases make
t}ler"“,“On, but so far as civil remedy goes
"ﬂaee IS none whatever.” And these earlier
tio, 8 h‘“’_e been reaffirmed by recent adjudica-
peos: Livingstone v. Tanner, 14 N. Y. 646 ;
Vo2l v. Field, 52 Barb. 198, 211. So in
Red;;“’nt, in Beecher v. Parmele, 9 Vt. 359,
an ineld’ J., says, ‘“itis now well settled that
be fo"'_“der, in quiet possession of land, may
Tcibly expelled by the owner, 50 far as
of 5 %"d 1 concerned. ~ If the owner is guilty
germ Teach of the peace and trespass on the
ug '{'_Of the intruder, he is liable for that,
thre~“ DPossession is lawful ;” and actions
R‘le5pass were accordingly held not to lie in
oy d V. Seely. 15 Vi, 221; Hodgeden v. Hubd-
Iy, 18 Vt. 504,
pa,.te: few States some cases have lately de-
maintu.f"oln this rule and held trespass gu e¢l.
AU hable ; but they will be found to rest
ori¢ Ithout exception, on the supposed
s.'ty of the English law as set forth in the
lang 'PCe exploded cases of Newton v. Har-
Yemy 20 Hillary v, Gay ; though, as will be
®ven b ered, no such action was countenanced
for ¢ Y these decisions, and their authority
n Pass for assault has, as we have seen,
Ma;newh"“y overruled. Moore v. Boyd, 24
23 ¢ 242, and Brock v. Berry, 31 Maine,
- Haiy;, *QUently but erroneously cited as sus-
the o this action, do not apply, for in both
Ny was at will, and the tenant's
'Y right had not terminated, and in
T Case, had the tenant been at suff«;‘r-
un € was mistakenly called by the
of 4[:21"1 the facts presented y(’exact]y the case
'Ri'c’lard;r V. Stone, 7 Met. 147; Mugford v.
St %, 6 Allen, 76 ; Argentv. Durrant,
In La,:k‘i.o?’» where no action was held to lie.
lorg {"Yi% v. Avery; 25 Conn. 304, the land-
‘enam.sv‘ng a right of re-entry, entered in the
te bsence and resisted with force his
] Wag l? Fepossess himself of the premises,
Sleapg,. ; D¢ld liable in trespass for assault. A
Orgg ﬁ“«&se could hardly be put of the land-
to use force, as a legal possession

Ng N

th |-550

Ang, €
Y

had been gained, and force was only employed
to defend it ; and this point has so been held
wherever the case hasarisen elsewhere s Todd
v. Juckson, 2 Dutch 525 ; Mussey v. Scott, 32
Vt. 82 Davisv. Burrell, 10 C. B. 821. Hil-
bourne v. Fogg 99 Mass. 11; even by courts
which have denied the right of forcible re-entry.
The court distinguish the case before them
from trespass gu. ¢l., and seem to think that
trespass for assault is supported by the Mas-
sachusetts law in Sumpson v. Henry, 11 Pick.
879, being misled by Judge Wilde’s dictum
above cited, that being a case of excessive
force, but mainly rely on the exploded doc-
trine of Newton v. Harland, which they con-
ceived to be the English law.

In Dustry v. Cowdrey, 23 Vt. 631, the court
which had repeatedly enunciated a different
doctrine,* altered their opinion, moved thereto,
we presume, by the then recent decisions of
Newten v. Harland and Hillary v. Gay, and
sustained an action of trespass gu. el. As
this decision was a very claborate effort to
support this action, including all the gronunds
which have been urgedin its support, and has
since been followed as a leading case by the
court of another State, it claims a more ex-
tended examination. The facts simply were,
that the plaintiff, a tenant at will, had agreed
at the inception of his tenancy to “leave at a
certain day, and that if he did not the defen-
dants might put him out in any way they
chose.” The day fixed for his quitting passed,
and on his refusal then to go the defendants
entered peaceably and dismantled the premises,
and after a further refusal on his part to go,
removed him and his family, but gently and
with no more than neeessary force. It would
£eem as if the agreement on the tenant’s part
for his ejection was an ample warrant for his
removal with due and proper force. This
point has been expressly so held in England,
and in all the American courts where it has
arisen, and such removal has been held justi-
fiable under a plea of leave and license and no
breach of the statute: Feltham v. Cartwright,
7 Scott, 695 ; Kavanagh v. Qudge, 7M. & G.
8165 Fifty Assoc. v. Iowland, 5 Cush. 214;
Page v. Dopey, 40 111. 506. But the poiht
was Deither taken by counsel nor noticed by
the court. Having overlooked a ground de-
cisive of the case in favour of the defendant,
the court then proceed to pronounce judgment
for the plaintiffs, placing their decision mainly
on the groung, supposed to be conclusively
established by Newton v. Harlond and Hil-
lary v. Qay, ‘that a legal possession could not
be gained by a prohibited act. After a full
statement of these two cases, they say, p. 644,
“This i the latest declaration of the courts
of Westminster Hall upon this subject. . . . ..
We have no disposition to add any thing in
regard to the true construction of law as de-
rived from the decisions of the courts of West-
minster Hall, and we think the decisions of

* Beecher v. Parmele, 9 Vt. 352, and other cases, supra.
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English courts as to the common law or the
construction of ancient statutes are to be re-
garded of paramount authority.” We fnlly
agreee with the court in this conclusion, and
since both the latest and uniform doétrine of
the English courts is, as we have shown, the
reverse of that enunciated by the court in this
case, we do not doubt that it will be as readily
adopted by them ; especially as their conclu-
sion in this case meets little more support
from American than from English authority.
The court rely on the cases of Moore v. Boyd,
and Brock v. Berry, which, we have shown,
do not apply ; and cite the dictum of Wilde,
J., from Sampson v. Henry, 11 Pick. 879, but
do not refer to the decision in the same case,
13 Pick. 36, that trespass gu. ¢l would not
lie, nor to the express adjudication by the
same learned judge in Miner v. Stevers, 1
Cush. 485, that the lessor might regain posses-
sion by force without liability to an action by
the lessee, and his unqualified assent to the
New York and English law accordingly.
One further ground is dwelt on at length
by the court, in support of the action of tres-
pass; that, as the statute of Vermont had re-
enacted the English statute, 8 Hen. VI c. 9,
which gave restitution and a gui tam action
with treble damages to the ousted party, he
might waive these rights and bring trespass
gu. cl. instead. The court, in assimilating
their statute to that of 8 Hen. VI. do not seem
aware that by the latter restitution and the
gui tam action were given only to freeholders,
Cole v. Eagle, supra; 1 Hawkins PL A. B. I,
c. 28, sec- 15. The same limitation was put
on the New York statute by the court of that
State; Willard v. Warren, 17 Wend. 257,
261 : hardly, therefore, furnishing a precedent
for the assertion of these rights by a tenant at
sufferance. But had such rights been ex-
pressly given to such a tenant by the Vermont
statute, it is a novel doctrine that special pro-
ceedings in a statute can be waived at wilrby
the party who may be entitled to their benefit,
and in lieu thereof an action be maimained
which did not lie at common law and was not
given by the statute. 8o far as the restitution
is concerned, it is much the same as if in Mas-
sachusetts the executors of a person, killed by
the negligence of a common carrier, should
waive the indictment given by Gen. Stat. ¢.
180, sec 34, and claim to recover in tort, be-
cause they would have been entitled to the
fineimposed upon a conviction. * The form,”
the court remark, ‘' is immaterial.” Anp ex-
tremely convenient but somewhat perilous
doctrine. And it should further be observed
that, while these statutory rights are express-
Iy limited by the Vermont enactment to the
party who has successfully maintained his
-eomplaint, the doctrine of the éourt would
-allow him in return for giving up rights which
he had not shown he was entitled to, to bring
:an action neithes conferred by the statute nor
.maintainable without it.
In arriving at this conclusion, the court had

to surmount another difficulty, namely, th"
not merely must {he plaintiff under the Eng‘“’ll
statute show a freehold, but if the defenda®
justifies his entry by title, the qui tam actloo?
fails. This restriction on the maintenance
the action, the court seem to consider to ha?®
arisen from *“a blunder, to call it by no
severer name,” between the statute 5 Rich. 18
which did not, and the statute 8 Hen. VI. &
9, which did give this action. But Fitzherberb
2 Nat. Brev 248 H. says, “If a man en‘?‘"
with force into lands and tenements to wh!
he hath title and right of entry, and put th°
tenant of the freehold out, now he who i3 5
put out shall not maintain an action of for(;lb:;
entry against him that hath title and right &
entry because that that entry is not any di%
seisin of him.” To this a note, said to be bY
Lord Hale, is appended ; viz., * He shall D
maintain it on the stat. Rich. IL; gec. 9 He?
VL fo. 19, pl. 12, but the party shall ma!
fine to the king for his forcible entry.” TP®
meaning of Lord Hale doubtless was, that the
action was no more maintainable on the smt_“"
of Richard than it was declared to be by Fit¥
herbert on the statute of Henry, on which thi®
author was expressly commenting. This ¥
clear from the case which is cited by Lo
Hale from the Year Books, decided the ye"
after the passage of the statute of HenrJt
which held expressly, that if the entry of th
defendant was with title, no action lay: *b¥
for the force the party entering shall mak*
fine to the king.” The decision is exact
givenin Lord Hale’s note; itruns, *On n'at
action quand il est ouste ove fortmain par %" .
autre, ou entre fuit congeable {justifiablel!
per ceo quod pur le fortmain le party conv¥ "
fera fine au Roy. . . Et purceo quod le bre';
reherce le statut . . et pur ceo qu'il ne itV
ingressus non datur per legem, le breve "
batist ; car si le entre fuit congealable suf 3
plaintiff, il n’ad cause d’action:” The care
reader will be somewhat surprised to find ﬂ‘ﬁ:
Lord Hale's note is quoted by the court: *%4
shall not maintain it by the statute Rich. I;
but may by the statuts of Henry VL, th?
converting a decision from the Year Book, o
pressly denying the action, into a statute 8
thorising it, by the deliberate insertion of W
words italicized, not one of which is to v
found in the author cited. In any tribv \
less respectable than the court of Vermofs
this might be called by even a *“ severer na®
than ‘ blundering.” It may be added, ¢
the law laid down in the case from the 9 %
VL is reaffirmed in 16 Hen. VL. fo. 17, pl. }

The general ground on which this case Pfii
ceeded, that the entry by force being prohlbb’
ed could confer no legal possession, must o
considered as overruled in Vermont by ot
later case of Mussey v. Scott, 82 Vt. 82, th,
the landlord having a right of eutry, viole:;ﬂ
broke into the premises during the tempof
absence of the tenant, and was neverthel
held to have acquired a lawful possesion the
by, which he might defend by force ag®
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Ge tenant, The court distinguish Dustin v.
n::"d’:cll' on the ground that thedct here was
at Wl_thm the Statutes of Forcible Entry.
ad th|§ was not so, Breaking violently into
th Welling_-house is as indictable as force to
‘nzperson. Rex v. Bathurst, 3 Burr. 1701
i 1702 We must thercfore regard this de-
by 7 38 a return to the earlier doctrines held
Y this court, In Illinois, however, in the
v Ie,s of Page v. Depuy, 40 Ill. 506, Reeder
the “rdy, 41 Til. 279, the court considering
nglish authority equally balanced and
e erican cases conflicting, adopt the con-
con, 1008 of Dustin v. Cowdrey, which they
QSIder established by incontrovertible argu-
%"t& As these cases rest therefore mainly
‘i&“thority, we leave them to stand or fall
me, the cases on which they rely. It is
ﬁs:ely to be remarked, that the court is con-
an dent in its view of the effect of the statute,
Consider that any violent entry, even after
€nant has abandoned the premises, is
Wally within the prohibition of the statute,
Subjects the landlord to an action of tres.
Yo, * conclusion which no other court hag
pu':it_m'ed to adopt, and which is distinctly re-
the 'ated even by those which have sustained
is, Action of trespass in other cases, but which
f,o"eVertheless, the logical result of implying
! the statute a liability not therein expres-
in 4} the absurdity of the conclusion not lying
the d" Weans by which it is reached, but in
In Ctrine from which it is drawn.
g ;, issouri, the true distinction is drawn,
ten:t 1s held that whatever remedy the ousted
'%tint ay have by the statutory process of
o lt“tlon, he cannot maintain trespass against
By, Andlord, Hrevet v. Meyer, 2¢ Mo. 107;
T V. Dean, 26 Mo. 116,
Bene,,; ssachusetts, notwithstanding some
lay 3 dicta or decisions not duly limited, the
lay, *® Clearly in accordance with the English
for ’a'“d 2an action lies by the tenant neither
ity forcible entry nor for forcible expulsion
Unnecessary force is used. The early
‘hic}? Sampson v. Henry, 11 P.ick. 879, in
hich the dictum of Judge Wilde occurs,
tig). € quoted at the beginning of this ar-
Wag b a3 trespass for assault. The plaintiff
While rten with a pitchfork by the landlord
the ) the latter was effecting an entry ; and
g, n8Uage used by the court so far from
from i'!cln;; the doctrine, sought to be derived
Wag ; of the general unlawfulness of force,
thy tm'nedmtely preceded by the statement,
Only ore efence claimed was *the right not
the, reaking open the house and entering

ror
%“’::g.t‘wlth force and violence, but also of
Pop» 0 an assault with a dangerous wea-

}I"Poper for2 Whole simply means that as im-
hag 1, 0rce Was used, trespass for assault lay.
the gagy P88 gu. cl. did not lie, was held in
Stepen® Case in 13 Pick, 36. In Miner v.

o Bp 1 Cush, 489, 485, the same judge cites
heldt Blish and New York cases, which had
ng that Possession could beregained by force,

10 action lay, and declares this to be

the law of Massachusetts. In Meader v. Stone,
7 Met. 147, an action of trespass gu. ¢! was
held not maintainable by a tenant at sufferance
against his lessor. The same decision was
made in Curtis v. Galvin, 1 Allen 215, where
the tenant was forcibly removed, and in Moore
v. Mason, 75.406, where the entry was forcible.
n Commonwealth v. Haley, on indictment
against the landlord for assanlt on the tenant
with a hatchet, the court held, that the land-
lord, if resisted in taking possession, must de-
sist, and did not limit this proposition as they
should, to the case of a criminal proceeding ;
but in Mugford v. Richardson, 6 Allen, 76,
an action of tort in the nature of trespass was
beld not to lie against a landlord, who, after
taking peaceable possession of part of the
premises, overcame with force the tenant's re-
gistance to his repossession of the remainder.
The same law was laid down in Winter v.
Stevens, 9 Allen, 526, 530, where the circum-
stances where even stronger, entry being made
by the owner accompanied by five men and
the tenant being ejected with force. Thegen-
eral doctrine that expulsion was mere aggra-
vation in trespass qu. cl., and answered by
plea of title, was declared in Merriam v. Willis,
10 Allen, 118, and the right to expel with
necessary force affirmed in Prattv. Farrar,
Jb. 519, 521, and decided in Morrill v. De la
Granja, 99 Mass, 383. Clearly, therefore, no
civil action is maintainable in Massachusetts
by inference from the general prohibition of
the statute.

It will have been apparent from the cases
cited in this discussion and the principle upon
which they have gone, that no such distinction
e3iStS as has sometimes been intimated, re-
stricting the right to expel to cases where the
entry has been peaceable. No such distinction
has ever been decided to obtain, hut the doubt
has arisen from the language of the courts;
83, for instance, in Mugford v. Richardson,
supra, where it is said, *the landlord being
in peaceable possession had the right to use
force,” &c., whence the inference has been
suggested that such peaceable possession was
s condition precedent to the right to expel.
But it has been clearly established from the
cases, that the possession gained by force is
88 legal ag if gained peaceably and equally
efficient to revest title, the criminal liability in
no .ﬁ"ﬂy affecting the efficacy of the entry:
civilly,

A doubt might also arise from 8 basty per-
usal even of some of the cages which authorise
a forcible repossession by the lessor, from the
terms employed by the courts to describe the
amount of force permissible. Thus in Winter
v. Stevens, 9 Allen, 526, 530, it is said that a
tenant at sufferance may be ¢jected * by force
if reasonable and without a breach of the
peace, and not disproportionate to the exigen-
cy." But any force applied toa person against
his will is an assault and a breach of the peace. »
The exception intended is merely excessive
force. ‘The language of Parke, B., above
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cited, is clearer, and admits of no such
ambiguity. See Harvey v. Brydges, ante.

If excessive force is used, the landlord is
liable for such excess, but only in an action
of trespass for assault. Such excess, whether
occurring in the entry or subsequent expul-
sion, does not affect the legality of that entry
or of the possession thereby acquired, but
merely fails to receive from that possession
the protection which a proper use of force
would have had. Thus, in Saempson v. Henry,
11 Pick. 379; 13 Pick. 36, the landlord though
liable for the excess of force in trespass for
assault, was not liable in trespass gu. ¢l. It
has been intimated that by such excess of
force the landlord becomes a trespasser ab
initio, as his authority to enter is one given
*“by law ” within the distinction taken in the
Siz Carpenters’ Case, 8 Co. 146 a; Whitney
v. Sweet, 2 Fost. 10. But this seems to be a
misapprehension. Even if the authority of
the lessor to enter, arising from the contract
of demise by the expiry of the tenant’s title in
accordance with its nature or its terms, could
not be rggarded as given by *the party”
rather than by “the law,” still ** the abuse
of the authority of law which makes a tres-
passer ab initio is the abuse of some specia
and particular authority given by law, and
has no reference to the general rules which
make all acts legal, which the law does not
forbid ;" Page v. Esty, 15 Gray, 198. It was
accordingly held in this case that the right of
the owner to expel. flowing from title, was not
such a special and particular authority, and
that the owner was liable only for excess of
force. A similar rule was applied in Joknson
v. Hannahan, 1 Strob. 813, and the doctrine
of trespass ab tnitio was limited to cases
where the act without a license would be a
trespass, such as the right to distrain, and did
not apply where the entry was under title.

But while it is clearly the English law, and
the undoubtedly preponderating opinion in
the American courts, that no civil action lies
against a landlord for regaining with force the
demised premises, unless there is excess 0
force, and then only for such excess; yet in
regard to the statutory process for restitution,
we apprehend that in America the prevailing
rule is the reverse, and that by this proceeding
the landlord may be compelled to give up 8
possession obtained by violent means. In
Kngland, restitution was always the fruit of a
critminal process, it being awarded only where
the party forcibly entering had been convicted,
or at least an indictment had been found, or
where the force had been found on inquisition
before a justice of the peace,—an officer of
purely criminal jurisdiction.  See Dalton’s
Justice, c. 44.* In no case, moreover, was

* - Restitution is made by the justice, or he may certify
the finding before him as a presentment or indictment to
the King's Bench, as the highest criminal court. In 3
Blac'st. Comm. 179,4jt is said that restitution is made for
the ‘civil injury,’ and a fine for the ‘criminal injury.

“This merely refers to the person who is to receive the

.penalty imposed, but does not make the proceeding in any

restitution made, except to a freeholder undef
the Stat. 8 Hen. VL, or to a tenant for year®
under the Stat. 21 Jac. 1. Under these sta¥
utes, where a writ of restitution was soug
it was requisite for the title of the plaintiff ¥
be truly set out, and mere possession made 3
prima facie title, only if not traversed ; &
v. Wilson, 8 'I. R. 367, 360; 2 Chit. Cric®
Law, 1186. But in the United States almno
universally restitution is given on a summar.
civil process. We do not propose here to gi¥
in detail the various enactments by which thi®
is conferred, but it may be said generally wit
substantial accuracy that a bare peaceab
possession without title suffices for its maif*
tenance. Taylor, Land. & Ten. (5th ed.) s€&
789, n. 5. This is especially true of th
Western States, where this statute was
garded as the means to prevent entirely th?
use of force in the assertion of title, an €'
mainly to be apprehended in a new country?
and if force was used, restitution was awar
irrespective of title, the intention being
compel title in all cases to be settled by du?
process of law : King v. St. Louis Gas Lig
Co., 34 Mo 34. In some States it was incof’
porated into the act, giving the process, th#
title should not be inquired into thereit
Alabama Rev. Code, 1867, sec. 8307; Ne¥
Jersey, Nixon's Dig. of 1s61, p. 301; To¥?
Code, sec. 2362 ; and where not so express
enacted, the same rule was held to prevail 8
law. Thus, in the case last cited, following

Krezet v. Meyer, 24 Mo. 107, “lawfully pos”

sessed” was constructed to mean merelfs
‘ peaceably possessed,” and no proof of waP
of title in the complainant was admissibl®
The effect has been to produce in some degr
the evil sought to be avoided, and a scramb!
for the possession is the result, as the pilf‘
first in actual possession, however defecti
his title or clear his want of one, can only ¥
ousted by the slow process of a real action}
and.the court will go through the circuity
restoring possession to a tcnant at sufferan®
whom they will immediately thereafter d!
possess on a like sunmary proceeding broug
by the landlord under the other branch of ¢
statute .
But, however widely elsewhere this doctrio?
may prevail, we doubt if it is the true °
struction of the statute in Massachusetts. Bf
Gen. Stat. c. 137, sec. 1, itis enacted tha! «0f
person shall make entry, &c., except wher®
his entry is allowed by law, and in such cas?
he shall not enter with force, but in a ped
able manner.” By sec. 2, * When a forcidl)
entry is made,” &c., ** or the lessee holds ove"
&c., “the person entitled to the premises msJ
be restored to the possession.” The langu®8
here is unlimited, and every forcible entry
%Lohibited and made cause for restitut!y
e “ tor
words used are only “may b(fi//

08
way civil any more than the indietment against C(’;i“;s"
W

carriers for neghgence causing death is under the
chusetts statute, because the fine goes to the repres
tives of the deceased.”
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g;;irth‘.s could hardly be considered to give a
fomé’tmn- It is apparent, however,'that every
for § & entry is not ground for restitution, as,
statnsumce. on the possession of a servant:
the . V- Ourtis, 4 Dev. & B. 222; for there
the ‘_OSSession is in admitted subordination to
t m"“e-. By the Massachusetts statute, res-
;nt\,:‘)“ 1s to be made, not to the ** complain-
8peci ut to the *person entitled.” But no
e,,%'al weight can be attributed to this differ-
wa Of language, as this particular expression
Engr®t part of the originai Statute of Forcible
fropy:, Stat. 1784, c. », but was introduced
gy the Stat. of 1835, c. 89, which gave sum-
Aoty Process against tenants, when these two
the Rwe{'e incorporated in one in ¢hap. 104 of
¢ g oVised Statutes. By the Stat. of 1784,
lai, "estitution was to be made to the * com-
uﬁna"t ;" and’there is no ground for attri-
of 1, 8 10 the legislature, from their adoption
li!hite €Xpression in question, any intention to
t“tio the class of persons who could have resti-
SQLD' to those who showed title. By the
dis O 1784, c. 8, it was given to any person
biti“’)"ﬁsessed; for although the general prohi-
Stae " Of force in secc. 1'of chap. 137 of Gen.
ingp, ¥as not in the Act-of 1784, but was first
1830 9¢ed by the revising commissioners in
by, Vet it was expressly stated by them to
Lte en part of our common law, and its en-
8ig er“,‘ 10 be merely declaratory ;. Commis-
'ﬁirms Notes to chap. 104; and this has been
Cughy d in Commonwealth v. Shattuck, 4
Bagy 141,144, Hence. though the provincial
to, o0 0f 13 William II1. gave restitution only
Bagy,,. *¢isee, that is, toa freeholder,—for this
Wag derived from and receives the same
Ction as the statute 8 Hen. VL., see
thy &g V. Presby, 13 Allen, 284, —it is clear
I7g, '@ literal construction of the statute of
%mp“‘!thorized restitution to every one who
But‘“‘ed of dispossession with force.

gt"uct" ough neither the history nor the con-
13y d‘_On of secs. 1 and 2 of the Gen. Stat. c.
sorcloses any restriction on the class of
3ueh "8 “entitled” to restitution, we think
Othep  IStriction is clearly implied from an-
Videq Yection of the same statute. It is pro-
thay if Y sec. 9, following sec. 13 of ¢. 120,
tf the title'is drawn in question in this
® rome'S DY plea or otherwise, the case shall
Bigher"0%ed “and the title determined by a
°'ﬂuses court. That this cannot refer to the

ingg tOf this chapter relating to process
eBlOppel enants holding over, is evident, for the

by Of the tenant in this process, to con-

Cop
Pr ﬂtl‘u

tegt

PeatedinY plea his lessor's title, has been re-
Ush, ]y2 Tecoenized: (Coburn v. Palmer, 8
I\ Tou"‘i; Oukes v, Munroe, 18, 282 ; Green
Nrogoctott, 11 Cash, 227. The right to
€ 18sue of title can only therefore
h‘!e Seem. C Process of forcible entry; and
Cent o ' FeCognized by implication as a snf-
"he"efor "8Wer to the force, and to restitution

2 1 H .
Q’Bion; View ig strengthened by the recent de-
ich hold that in this summary pro-

ceeding, if the plaintiff’s title determines pen-
denle lire, judgment for possession will not
issue: King v. Lawson, 98 Mass. 309; Casey
v. Hing I 503, These were, it is true, cases
between landlord and tenant ; but the principle
upon which they proceed seems clearly to be,
that, where the question of title is examinable,
possession will not be awarded on a summary
proceeding to one who at the time of judgment
is not entitled to the premises, whatever right
he may have had to institute the proceeding.
The title, it may be observed, which determines
the right to possession is not merely, as under
the English statutes, above referred to, a sub-
sisting freehold or term for years; but is any
existing possessory right, which would au-
thorize an action of trespass, and for this a
tenancy at will issufficient; D. ckinxon v. Good.
speed, 8 Cush. 119.  The construction of the
statutes which we suggest, does not therefore
trench on the right of possession under any
valid title, however slight, and it seems to be
a correct conclusion, that in Massachusetts
reStltl}lion by the summary statutory proceed-
ing Will not be given in any case where there
is not title enough to maintain trespass; and
a landlord njay safely regain possession by
force if he use no more than is necessary, and
will incur no more liability to the statute pro-
cess than to an action of trespass qu. ¢l. or for
assault.— American Law Review.

— m——

ONTARIO REPORTS.

ELECTION CASE.

L

(Reported by Henry O'Briew, Esq., Barrister-at-Law. )

REG. £x REL. FrLaTER V. VANVELSOR.
Municipal election—Qualification of candidate—Efect of
tncumbrances.

Held, that the fact of the property on which a candidate
seeks to qualify being incumbered, cannot be taken
into consideration for the purpose of reducing the amount
for Which he appears to be rated on the roll, which must
be taken to be conclusive as to his property qualification.

[Chambers, March 16, 1870.—Mr. Dalton.}
It was alleged in the statement of the relator,
that Daniel J.'VanVelsor had not been duly elect-
ed, 80d had unjustly usurped the oftice of deputy

Reeve 1n the said Township of Harwich in the

County of Kent, uuder the pretence of an elec-

tion beld on Monday, the 8rd of January, 1870,

and it was declared that he, the said relator, had

an interest in the said election 8s a voter, and
the following cause was alleged why the election
of the 8aid VanVelsor to the #aid office shou'd be
deo!ared invalid and void, namely : That the said

VanVelsor was not duly or legally elected or re-

turned, in that he was not qualified, not having

sufficient property qualification, he being assess-
ed and rated ags a freeholder on the last revised

Asgessment Roll of the Township, for certain

lots, Which were assessed and valued in the whole

on the said Roll, at the sum of $470; npd‘ all
the 8aid lots were, atand before the said elecuol}.
encumbered by a mortgage made by the said

VaoVelsor, to secure payment of $1125, and
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which was still unsatisfied and undischarged,
snd, also by a writ of fieri facias against the lands
snd tenements of the said VanVelsor and others,
and which, at the time of the said election, re-
mained for execution in the hands of the Sheriff
of the County of Kent, having been delivered to
him on 1st April, 1869, and these incumbrances
were much more than the value of the gaid pro-
perty. ‘

A number of affidavits were filed on both sides,
on which there was much discusssion, but the
main facts necessary for the consideration of the
case, and on which it turued, as found by Mr
Daiton, weie as follows: That the defendant was
assessed as above, at $170: that the mortgage
spoken of was entirely paid before the election :
that the sbove judgment was paid or assigned to
the defendant since the election: that, at 8oy
rate, since November last, the defemdant bad
in his possesslon goods liable to the execution to
an amount greater than the amount of the judg-
ment ; but both the writ against goods and lands
still remained in the sheriff’s hands,

John Patterson, for the defendant, shewed
cause. The defendant having paid the mortgage,
that ohjection falls. The defendant has goods
sufficient to cover the execution, and as the writ
against goods must be satisfied first, the writ
against lands is really no incumbrance.

O' Brien for the relator. The defendant bas
up to the present time pretended that these in-
cumbrances were bona fide charges on his pro-
perty, and it is only when it suits his purpose,
that they are pretended to be paid or assigned;
but the f£. fa. lands is in fact an incumbrance,
even if there are goods to eatisfy the claim, it
binds his interest in the lands, though no ssle
can take place until the goods are exhausted.
[Mr. Dalton—Can the fact of an incuntbrance on
the property, whereon it is sought to qualify, be
taken iuto consderation here?] The statute is
tilent on the point, butit contemplates the neces-
sity of the candidate having a property qua'ifi-
cation : see 29-30 Vic. cap. 61 gec. 70; and in
Blakely v. Canavan, 1 U.C. L.J N. 8, 188; it
Beems to be taken for grsnted that the incum-
brances are to be deducted from the value a8

rated. There is, however, no express decision
on this point.

Mg. DALtox.—Bubstantially the defendant
was quaiified. Is he technically so under the
statute ?

At the time of the election the judgment and
the writ against lands remained a charge. TO
satisfy that judgment the defondant had goods,
sufficient in amount, and & writ upon the judg-
ment against goods Was in the hands of the
sheriff.

Tbe enactment as to qualification is sec. 70
29-30 Vic. cap. 51: ** The persons qualified to
he elected Mayors, Aldermen, Reeves, Deputy
Reeves, and Councillors, or Police Trustees, are
such residents of the municipality within which,
or within two miles of which, the municipality
or police village is situate, as are not diequalified
under this Act, and have, at the time of the elec-
tion, on their pwn right, or in the right of their
wives, or proprietors, or tenants, a legal or
equitable freeiold or lensrhold, rated in :heir
own pumes on the last revised assessment roll of

1 4
| rigbt of their wives, a legal or equitable freem"

such municipality. or police village, to at osst
the value following—(Then follow the amou®
in different cases, and in this case to $400 f"f”
hold, or leasehold to $800.) * And the qualil
cation of all persons where a qualification
required under this Act, may be of an est®
either legal or equitable.”

Now if the defendant’s assessed qualiﬁcmiw'
of $470 iz to be uffected by the charge of the
fa. lands, that is, if the amount of the judgme?
is to be deducted from the assessed value in 6° "
puting the amount, it would perhaps be diffict
to decide that the possession of goods by the de
fendant could avoid that resuit. For tbO“"
the goods must first be exhansted before
lands can be sold to satiefy the judgment, or ev®
though the defendaut had money in the bank
that purpose, still, if liens and encumbra:.ces ¥
to be taken into acoount, the fi. fa. lands, so 10%
as the judgment is unsatisfied remain a lien—!
it would perhaps require some expresa provist
to enable me to set firet against that lien 0'::
countervailing assets, and thus to free the 187

But can charger of this nature be taken i%.
account at all ? I have looked for cases upon !
point but find none—I find the point taked
argument, and in one case noticed in the j '3
ment, but never that I can see decided. v

The words of the statute are, * have at !
time of the election in their own right, or in

or leasehold, rated in their own names o8 »
last revized assevsment roll of such muniolpﬁj
&s.” If the clause means such a thing, no ¥
is said a8 to the value beyond incumbranced
any thing at all of value, except the valu'd
«rated” by the assessor. The facts necess® o
in strict grammatical construction are, that th
sliall have the estate at the time of the elect!
and that it was rated in their names at the PL
per amount on the last revised assessment rol
But how is it held in anslogous cases?
the case of voters at municipal elections";"
right depends upon the 75th section (now "i
by the Statute of Ontario, but not as affec!
the present matter)—they must be severaﬂ]:”‘.
not jointly rated on the then last revised 85° g
ment roll, for real property held in their Oy
right or that of their wives, as proprieto""y
tenants—and the clause declares such rativ
solute and final. Certainly in this case the ™
permits no enquiry into incambrances. )
The only oath that can be administered ;(
freebolder appearing on the roll to have theF
per qualification is, that he is of the full #
twenty-one years, is a natural born or natur®
subject, that he has unot before voted at that® 1
tion and that be is the person named in the 1}"’,
see Reg. exrel. Fordv. Cottingham, 1 U. C. L- é“-
8. 214; Reg. ez rel. Chambera v. Allison, 10 *4l)
Then as to parliamentary elections (secti’ o
the law is as I take it the eame. The red")s
ment is, that they should be entered on “"/ ,
revised assessment roll, as the owner or 0€C%> {
of real property, of the actual value M'b"'
encumbrance affects the right. There ¢88 16’
enquiry as to qualification except as to th? ™"
tity of the party with the name on the rolt v
I will notice two other cases where tbe 3 i“
lature has inténded an opposite effect, 8%
expressed it very clearly.
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u‘;\s to candidates at parliamentary elections, | in Ontario, as was his father before him ;
exp?ua"ﬁca‘ioﬂ is to the value of £500 steriing, | he was the son of the Chief of the Wyandotts,
eh"‘em)ed to be ¢ over and above all rents, | or H}xron Indians, of Anderdon; he was never
‘Pong"' Wortgages and incumbrances, charged | “ enfranchised” under our statate, and from

had due and payable out of or affecting the

0
N:‘:;” Imp. Btat. 8-4 Vic. cap. 85, sec. 28.
Th’“ can have doubt or hesitation here,
8‘“:" takethe case of mugistrates. By Consol.
gy anada, cap. 100, sec 3, the qualification
diﬁehbe ‘*over and above what wiil satisfy and
tng 'TEe all incumbrances affecting the same,
or o °F and above all rents &c., payable out of
Locing the same.”

Uneq oking at the careful and explicit language
°°nolm these cases, it seems not reasounble to

Ude that ju the case of muunicipal candidutes
mmel"shtnre meant any more than the gram-
‘“di’. Meaning of the language used conveys,
"Ued ‘hefefore think that the defendant being
Wy, 0 his own name on the last reviced aesess-
Wiy, Poll for a freehold estate—of the proper
'l%ti\".ld having that estate at the time of the
gy, . I8 properly qualified, and that the judg-

Manding agninst bim does not affect it.
dmm““ give the costs against the relator, ag it
o Ot appear that exertions were made to as-
.’%t'in Whether the incumbrances charged as
of (. '8 the valuation were existing at the time

®lection,
Judgment for defendant with costs.

Rxarna kX REL. GisB v. WHITE.

P4l election — Disqualification — Indians —Enfran-

4 g chisement,
(in thl?:’ who is a British subject and otherwise qualified
g‘mciengc“e by holding real estate in fee simple to a
h s 8mount), has an equal right with any other
Slpa)yy, *Wbject to hold the position of Reeve of a muni-
4 "ldi'g,:ven though not enfranchised, and receiving as
8 portion of the annual payments from the

R Property of his tribe.

" [Chambers, March 23, 1870 —Mr. Dalton.]
Tany, ;;l”'- for the relator, obtained & quo war-
X the g moD8 to try the validity of the election
Thnsh.efendant to the office of Reeve of the
2 The !ltp of Anderdon, in the County of Essex

bop,stBtement of the relator compinined that
q the offie White bad not been duly elected
oy ang e of Reeve in the Towaship of Ander-
3 an ¢, 80rped the office under the pretence
Ay, .n:"i"“o!l held on the first Monday in Janu-
:‘ld, me that Dallas Norvell of Anderdon afore-
‘“!ln m?h“"t. was duly elected theretn, and
“nd the f"'e been returned at the said election ;
.},‘ction t)follomng causes were stated why the
D.°Ud g 4'0€ eaid T. B. White to the said office
T“"” or eclared invalid and void, and the said
.:’lt the !:?tlil be duly eleoted thereto, namely : —
l‘dd A p“‘ao:; Thoma'a B White was an Indian,
N Reqd memb,“ Tndian blood, and an acknow-

y T of & tribe of Indians, and not in

io WA
g;“hili(i'Q“"lqchised or exempted from the
t m b, ino ndians, and as such was disqualified
R Tttt hig the property qnalification nécessary
~ Bot ‘hem %o such office, and that therefore he
w or oth Decessary qualifiation, either of pro-
‘:' the ol\f"lsﬁ.and that the said Dallas Norvell
] Y other candidate for the said office,

fag, 20T o © declared elected.

s op ‘:’p“"ﬂ to be no dispute about the
® case. The defendant was born

Yy,

\

time to time received his portion of the annaal
psyments from the property of his tribe; he
bad for the last twelve years been engaged in
trade — latterly rather extensively ; he had
been for some years the owner in fee simple of
patented lands in Anderdon, on which he lived ;
hut these lands were not allotted to bim from the
lands of the tribe, but were acquired by himself,
The value was beyond the necessary qualification,

Osler, ghewed cause.

O’ Brien, contra.

Con. 8tat. Can. cap. 9; Con. Stat U . cap.
81; 81 Vie. (Can ) cap. 42; 32, 83 Vie. (Can.)
cap- 6; Treaty and Proclamation in Puhlic Acts,
1763 to 1834, 20]. [82]: Reg. v Buby, 12 U,
C. Q B. 346; Totien v Watson, 16 U C. Q. B.
804; The Chorokee Nationv The State of Georgia,
5 Peters 60 ; 2 Kent’'s Com. 72, 73, 3 /b. 881,
were Cited on the argument.

MR. Davnron..—There is a marked difference
in the position of ludians in the United States
sod in this Province. There, the Indian is an
slien, not a citizen, see the case in 6 Peters 1,
27, 68, 60: « The Act of Coungress confines
the descriptions of aliens eapable of naturaliza-
ti00 10 free while persons. * * % It is the
declared law of New York, South Carolina and
Tennessee, and probably so understood in other
Siates, that Indians are not citizens, but distinet
tribes, living under the protection of the govera-
medt. and consequently they can never be made
citize08 under the Act of Congress.”—2 Kent's
Com. 72, 73,

In this Province they aresuhjects Con. Stat.
Can- ©ap, 9, g0 speaks of them (see preamble,
and 8€c. 1, also the 16th sec. of the Act of last
8e83100)  But authorities are needless for such
8 proposition. Chapter 9 (now repealed), was
the Act in force for many years down to 1869,
deolaring the rights, and providing for the maa-
agement of the property of the Indians, and ite

rovisions have much to do with the present
watte™  The word Indian in that Act (sec. 1) is
defined to mean only Indians, or persoas of la-
disn blood, or intermarried with [ndians acknow-
ledged as members of Indian tribes or bands,
residing upon lands which have never been sur-
rendered to the Crown, or which having been 80
surrendered, have been set apart, or are re-
gerved for the use of any tribes or band of Indi.
808 i common, and who themselves reside upon
such lands. Byt any Indian (ses 2) who is seized
in fee simple in his own right of patented landsin
Upper Canada, assessed to $100 or upwards. is
excluded from the d-finition. and is not an Indian
within the meaniug of the Act. The Act gues on
to provide moeans for the ** enfranchisement” of
the Iadinns, menning the class so defined. and
the 8pportioning to those enfranchised parcels of
the lands of the tribe, to be held by sach enfran-
chised Indians in severalty. Aud it confers cer-
tnin immunities on the Indians, and suhjects them
to certain disabilities, slways having reference,
as [ understand, to the above description of the
clas8 to which the Actspplies. If this Act were
pow in force, whatever effect it might bave on
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the defendant’s position to be within it, I suppose
he would not be within it, for he does not live
with the tribes on their reserved land, but ie the
owner in fee simple of patented lands of greater
assessed value than $100, not set apart from the
lands of the tribe, but acquired by himself,

That Act however is repealed, and the Acts
now in force are 81 Vie. cap. 42, and 82
& 88 Vic. cap. 6 of Canada. The only immuni-
ties or disabilities of an Indian now, whether en-
franchised or unenfranchised, relate to the pro-
perty be acquired from the tribe, and that no
person can sell to him epirituous liquors, or hold
in pawn anything pledged by him for spirituous
liquors. But Indions may now sue and be sued,
and bave, except as above, g0 far as I can see,
all the rights and liabilities of other subjects.

In Totten v. Watson, 15 U. C. Q. B., 892, the
Court of Queen’s Bench, in the time of Sir John
Robinson, decided that the prohibition of sale of
land by Indians, applied only to reserved lands,
not to lands to which any individual Indian had
acquired a title; and from this case and sec. 2,
cap. 9, Con. Stat. Cau., it is quite plain that an
unenfranchised Indian might purchase and hold
Jands in fee simple. The defendant then has the
necessary property qualification. Being a suhject
be must have all the rights of a subject which are
not expressly taken away; then why is he pot
qualified to be Reeve of a township? it is cer-
tainly for the relator to show why. I tbink that
he is qualified, and that judgment must be for
the defendant with costs.

Judgment for defendant with costs.

——
—

ENGLISH REPORTS.

COMMON PLEAS.

Yqresias v. THE Rorar EXCHARGE AssyRANCE,
Evidence—Commission to examine witnesses abroad—Cosls
of sending a barrister from England.

In cases of great importance and intricacy the master may
allow the successful party, on taxation of costs, the ex-
penses of sending out an English barrister on a commis-
8ion to examine witnesses abroad.

. [C. P.18 W. R. 381, Jan. 29, 1870.]

This was an action on a marine policy of in-
surance on cochineal from the Canary Isiands to
this country, and at the trial before the Chief
Justice at the Guildhall a verdict was found for
the plaintiff. The defence raised was that the
plaintiff, who bad made advances on the cochi-
neal and represented the shippers, had fraudu-
lently sbipped barley instead of cochineal, barley
being of far less value than cochinea), and had
then jettisoned it, and wade this claim on the
defendants for the sum insured on the cochinesl.
At the instance of the defendants crimigal pro-
ceedings had been taken agninst the shippers in
the Spanish courts.

Before trial the plaintiff obtained a commission
to examine witnesses in the Canaries to prove
the fact of the shipment of the cochineal, and
appointed three eommissicners, two of whom
were mercantile men residing in the islands, and
the other was an Englirh barrister sent out from
thiy country. The latter was the ocly commis-
sioner for the p'sivtiff who actualiy sat,

The |

defendants also sent out a barrister from tb¥
country as a commissioner, and he cross-¢%
amined the plaintifi's witnesses, but called po?
himself though he was at liberty to do so.
examination itself occupied twenty-two day
On taxation of costs for the plaintiff the mast?
allowed a claim amounting to £575 for his Jeg?
commissioner going to the Canaries and sitti®
there, .

Watkin Williams moved for a rule to revit
the taxation, on the ground that the master 008
Dot to have allowed the costs of an English b8
rister going to the Canaries to conduct o ¢0%
mission. He contended that from the prnc‘*‘,,‘
ings in the Spanish criminal courts the def®"”
of the case were well known, and that the pIn®
tiff ought to have been satisfie! with one of ¥
mercantile men on the spot as his commissioﬂf"
He cited Potter v Rankin, 17 W. R C. L. Di#
31,88L J.C.P. 180, L. R. 4C. P. 76. .

J. C. Matthews showed cause in the first ';
stance, and contended that it was a matter
the discretion of the master. .

Bovity, C. J.~The Court chnnot lay down a0
rule that shall be applicable to all cases. Ged%
rally speaking the master would never think
allowing the expenses of a barrister sent ¢
from this country. But there may be cases
overwhelming iwportance in which it would s
necessary to send one out. There is no T"h‘
agninst it, but it must depend eatirely on tb‘
nature and circumstances of the case. This "%,
a cage of overwhelming importance to the p"wd
tiff and the shippers whom he represented. 8
the investigation was very complicated ap
the most minute description. Qver 800 qU%,
tions were put in cross-examination by the ¢0%
missioner for the defendant, and when the ‘,ﬂ:’
came on before me it lasted five days, and mai?
turned on the interrogatories. The matter "d
?n the discretion of the master, who investigh
1t with the papers and briefs before him, and o
fore we interfere it must be clearly shown “f“
be has exercised his discretion wrongly. S?all
from that being the case, I think he was positi”
right in allowing these expenses.

Montagur Syith, J., concurred. e

Brerr, J.—As a rigid rule must very O
lead to injustice, it is best for the master 0 ot
on his discretion. Yet the Court is not t¢
on a rigid rule of not interfering. i

Rule discharg®™

of
¢

PexToN v. MUBDpOCK.
Negligence—Contagious disease—Glandered horst:

Declaration that defendant knowingly delivered,'fol"
dered horse to the plaintiff to be put with bis pwl"
without telling him it was glandered ; whereby the r
tl.ﬂ‘, not ‘knovwmg it was glandered, was induce
did put it with his horse, per quod his horse died: o

Held, after verdict for plaintiff, a good declaration,
no concealment or fraud or breach of warrabty
averred, 570,}

[18 C. P. W. R. 382, Jan. 25, ! ook,
Declaration—For that the defendant W' 'p#

fully kept a horse well knowing the saﬂ'e‘i o

glandered and to be in a contagious, ’"fecknoﬁ'

and fatal disease ealled glanders, and wel il

ing the premises wrongfully deliv red the

¢
horse to the plaintiff, to be kept and taket ob
of by the plaintiff for the defendant in %8
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of the plaintiff with another horse of the plain-
. and without informing the plaintiff that the
88id horge was glandered or had the eaid disease;
Y means of which premises the plaintiff, not
Dowing that the said horse of the defendant was
K‘Mhiered or had the said disease, was induced
¥ the defendant to and did place the same in
€ gaid stable of the plaintiff with the said borse
o the plaintiff, and the said dizease was thereby
tommunijcated by the said horse of the defendant
10 the said horse of the plaintiff, per quod the
Plaintiff's horse died, &e.
On verdict found for the plaintiff,

Waddy moved in arrest of judgment, on the
rouud that the declaration disclosed no cause
Action, inasmuch as it did not state any con-
®alment, o. fraud, or breach of warranty on the
PATt of the defendant He cited Zfill v. Balls, 5
-R. 740, 2 H. & N. 299, 27 L. J. Ex 45, and
Telied on the following passage in the judgment
lartin, B., in that case:—'*In my view of
® law, where there is no warranty, the rule
$8v¢at empror applies to sales, and, except there
® deceit, either by a frauduleut concealment or
Tiudulent misrepresentation, no action for uo-
Yndness lies by the vendee agninst the vendor
UPou the sale of a horse or other animal.”

Boviry, G.J.—The case is different from Iill
u Balls, " There Martin, B., says, * It is con-
‘.”tent with everything averred in this declara-
190 that the detendaut told the auctioneer that
ane horse was glandered, and to sell bim as such,

4, indeed, that the plaintiff may have been so
°'d, but that, relying on bis own judgment, he
ne 'eved the horse was sound, and bought him
tWithstanding that be had notice that the horse

8 ungound.” Auy such suppositivn is excluded
o the averments in this declaration, and the de-
eo“d“nt must be held to have contemplated the
ln.“‘l\lences of his act, which were that the
Plaintif'y porge caught the disease and died.
mMONTAGUI Suith, Jy—The declaration avers

" the defendant induced the plaintiff to put

® defendant’s horse in n stable with a horse of
Dl:‘ Plaintiff, the defendant knowing, and the

a"‘“ﬂ' vot knowing, that the defendant’s horse
%us glandered. I do not see what more there

€ to constitute the cause of action. The
iff’s ignorance is clearly averred, and, there-
ill v, Balls does not apply.

fe,}z""“'y J.—We must take it now that the de-
Dar(fmt delivered the horse to the plaintiff for &
Wixhwm"“ purpose—viz., to be kept in a stable
dety Bu0ther horse of the plaintiff, and that the
9dant induced bim to take it for that purpose.
ng erdefe"d”“‘- did so, and knew that his horse
ay ;g'a“dQ.PEd, and koew that it was a contagious
Arg ?tnl diseage, that wonld raise a duty on his
only t}’, tell the plaintiff of it, and it averred, not
the 'y, At he did not tell the plaintiff, but that
80'\311). 310tiff did not know it. The case is distin-
[y avable from Hill v. Balls, because there was
to p crment there that the horse was delivered
M":l Put near any other horse at all, and, 88
s n, B, pointed out, allegations were want-

I
& of the plaintifi’s ignorance.
Rule refused.

Plainy
fore

DIGEST-

DIGEST OF ENGLISH LAW REPORTS.

FOR NOVEMBER AND DECEMBER, 1869, AND
JANUARY, 1870.

(Continued from page 138.)
FALSE PRETENCES—See FRAUD.
FaniLy Name.

An illegitimate son of a former slave of the
DuB. family in 8t. Lucia assumed their name
and did business under it for over ten years.
The DuB.s now seek to restrain him. Jleld,
that the action did not lie, especially after
such long delay. Semble, that by the law of
England the assumption of a family name by
one who was never before called by it is a
grievance for which there is no redress.—
DuBoulay v. DuBoulay, L. R. 2 P. C. 430.

FeLoNY—See VENIRE DE Novo.
Fisuewy,

A several fishery in a tidal river, the waters
of which bave permanently receded from one
channel, and flow in another, cannot be fol-
lowed from the old to the new channel.—
Mayor, &c., of Carlisle v. Grakam, L. R. 4
Ex. 361.

Fixruge.

In the absence of special contract, tenants’
fixtures cannot be removed after the termina-
tion of the lease by breach of condition and
re-entry.— Pugh v. Arton, L. R. 8 Eq. 626.

FoREIGN JupgMENT—See LIMITATIONS, STATUTE
or.
Foreran Orrice.

The funds voted by Parliament to the Foreign
Office and received by the latter from the trea-
sury, are not trust funds, of the application of
Which Chancery has any jurisdiction to take
an account.— Grenville-Murray V. Earl of
Clarendon, L. R. ¢ Eq. 11.

Forgery.

It is forgery to make a deed fraudulently
With g falee dnte, when the date is a.mji'.erml
Part of the deed, although the deed is in fact
made and executed by and between the per-
8ons by and between whom it purports to be
made and executed.—The Queen V. Ritson, L.
R. 1 C. C. 200.

Fravup,

If A., by fraudulent representations that
the drawer and acceptor of a bill are solvelft.
and that A. intends to advance & sum upon it,
induces B. to band him a sum, pominally, to
be agvanced on the same, in faoct, a8 & scheme
to obtain the money for A.’s OWR purposes,
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there is juriediction in equity as well as at
law.—-Ramshire v. Bolton, L. R. 8 Eq. 294,
See Conpany, 1,2; PARTNERSHIP; Powsg, 3.
FraAuDs, STATUTE OF.

G , & broker, signed the folldwing, in which
the words in italics were erased: “M. C. &
Co., having refused to see Mr. H. into the
« Buildere’ Arms,” New Road, for £50, Mr. H.
now informs me he can muster £60 cash;
such being the case, subject to their approval,
I hereby agree to get the lease snd every
thing, for such sum of £60 cash.” @ had no
interest in the public house in question. Held.
(1) Kearing, J., dubitante, that the contract
was within the Statute of Frauds, s. 4; (2)
that the memorandum was sufficiently definite.
The lease referred to might be shown orally,
and * every thing” explained by a previous
agreement. A new trial was ordered to deter-
mine at what time the erasure was made.—
Horsey v. Graham, L. R. 6 C. P. 9.

Freigur—See BorTroMry BonD.
Higuway—See DepicaTION.
HusBaND aND Wire.

Ao agreement between a husband and the
father of his wife, on her hehalf, executed
also by the wife, that the bu-band and wife
should live apart, and that the husband should
execute, when required, a deed of separation,
to contain all usual and proper clauses, and
also to secure £40 a year for the maintenance
of his wife and child, was decreed to be speci-
fically performed. —@ibbs v. Harding, L. R. 8
Eq 490. .

See AriMoNy; CONNIVANCE ; Cosrs, 5;
CruertY; DesErrioN; MamnrteNaxcg ;
MARRIAGE SETTLEMENT ; Necrigenne, .

ILLEGAL CoNTRACT—See Boxp, 1; Covanane,
ILLusoBY SUIT. '

A bill filed by a member of a society against
the directors to restrain proceedings alleged to
be ultra vires, was ordered to be taken off the
file upon evidence that the plaintif was a per-
son of small means Who bad purchaseq one
share in the society (for £2) for the Purpose
of institaiing the suit, and that the sait wg,
really instituted by his solicitor, who wag pot
a shareholder, to annoy two of the diregtors..
Robson v, Dodds, L R. 8 Eq. 801.

IncUMBRANGR—See TENANT FOR LIFR AND Rg.
MAINDER-MAN.

ANJUNCTION—See ILLusorY SuiT; TRADE-MARE,

InsoLvENCY—See BangeuprcyY; PABTNERsHIp;
Winpixa Ue. o

Inspecrion oF DocUMENTS,

Before moving the court for an order for
inaspection of documents, previous application

should be made to the parties in possession of
them ; unless the applicant does 8o, he may be

condemned in costs.— The Memphis, L. R. 8
Ad & Eo.

Insurancs,

Defendant insured plaintifi’s goods by s
policy containing the usual suing and laboring
clause. On the voyage the vessel was seized
und carried into a United States prize court.
This the plaintiff elected to treat as a partial
loss. But when, after judgment ngniust them,
the captors appealed, the plaintiff gave notice
of abandonment, which defendant refused to
receive. Afterwards the goods were sold, as
plaintiff and defendant both declined to give
bail for their value, estimated in paper cur~
rency at 180 per cent. discount. Held, that
the appeal by the captors was not such a
change of circumstances as to authorize the
Plaintiff to change his election and ahandon,
but that the sale was a total loss occasioned
by the seizure, for as a conclusion of fact, &
prudent uninsured owner would not have given
bail ag above to prevent it.—Stringer v. English,
&ec., Insurance Co., L. R. 4 Q. B @76.

See Contracr, 1; RerormaTioN oF IxsTRU-
MENTS.

INTEREST.

A deposit of title-deeds to secure a loan,
without more, entitles the lender to interest.
Four per cent. allowed —/n re Kerr's Policy,
L. B. 8 Eq. 331.

See AppontionmENT ; DaMacts, 2, 8;

ANT 702 Lirx AND REMAINDER-MAN.
INVESTMENT—See Compatty, 2.
JunispicrioNn —See Company, 1; Forriax Orrice;

Feaun; Srarure; Voruntary Associa-

TION.

LANDLORD AND TENANT~See FIXTURE.
LARCENY.

Tex-

A, the auctioneer at a mock-auotion, knocked
down some cloth for 26s to B., who had not bid
forit, as A, knew. B. refused to take the cloth
or to pay for it, whereupon A. refused to allow
her to leave the room unless she paid. B. then
paid, because she was afraid, and took the
cloth. Held, that these facts would sustain 8
conviction for larceny, and that under the
circamstances it did not matter that the jury
were not instructed that the taking must have
been sgainst the will of B.—The Queen ¥.
McGrath, L R. 1 C. C. 205,

LEGACY.

1. A testator bequeathed a leasebold house
to A. and £100 to B, describing each 88
*‘one of my trustees and executors hereinafter
named,” aod appointed them as such. B. died
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without having proved the will or renounced
the trusts. Held, that B. was entitled to the
£100. The inequslity of the gifts to A. and
B. rebutted the presumption that they were
given to them as executors only.—Jewis v.
Lawrence, L. R. 8 Eq. 345.

2. A. was appointed executor of a will, and
a legacy was left him for his trouble. A.,
being in Australia, sent home & power of at-
torney to B., who administered the estate and
received rents under the same. A. died with-
out proving the will. Held, that A. bad suff-
ciently shown his intention to act as executor
to entitle his representatives to the legacy.—
Lewis v. Mathews, L. R 8 Eq. 277.

3. A testator directed his executors to ap-
propriate so much consols as would produce
the clean income or sum of £100 a year, and
pay such income or yearly sum to a charity.
Held, that the legacy was given free of duty. —
In re Coles’ Will, L. R. 8 Eq. 271.

4. A testator, among other legacies, gave
£1,000 on certain trusts for A. and B, and
failing these, the sum was to become part of
the residuary estate, which was left to B., C.,
et als. By a codicil he gave one pecuniary
legacy, and declared that in case his personal
estate at the time of his decease should be in-
sufficient to pay all the legacies in full, they
should abate proportionably. The personal
estate was insufficient, and there was £598 to
answer the £1,000, the trusts as to which
failed. Held, that the £598 was to be divided
among the pecuniary legatees, excludiog the
residuary legatees.—In re Lyne's Estate, L. R.
8 Eq. 482.

See CHARITY; CoNnTRIBUTION; LEGACY DUTY;
MorTMAIN; Power, 1,2; REVOCATION OF
WiLL; Wiy, 2-18.

Legacy Dury.

Under a will, the income of a fund directed
to be laid out in 1eal estate, was paid to A.
for life, then to B. for life; and then, by the
wiil, the fund became due to C., the heir of
the testator, who refused to receive cither in-
come or principal. The fund, which had never
been laid out in land, was now payable to the
heir of C. Held (per Keiry, C.B. & CHaAN-
¥ELL, B.), that duty was payable under the
Legacy Duty Act (36 Geo. 1IL. ¢ §2). Per
Brauwary & CreasBy, BB., that it was pay-
able under the Succession Duty Act (16 & 17
Viet. ¢. 71), as on a succession from C. as
“ predecessor.” The principle of equitable
conversion applies. Per KeLry, C.B.: It
does not. Per Bramwerr, B.: It comes to
the same thing either way, A., B., and C.

haviog died since St. 56 Geo. IIL. o. 184.—
In te DeLaneey, L. R. 4 Ex. 345.
See Lraacy, 8.

LEx Loci—See BorroMry Bonp, 1; LiMiration.
LiBEL—See AcTioN; Privingasp CoMMUNICA-

TION, 2,

Li1eN—See RaiLway, 8.
Lire INnsurancz—See CoxTRACT, 1.
LIMITATIONS, STATUTE OF.

1. In an action brought in the Isle of Man
on a Manx contract, judgment was for the
defendant, on the ground of the Statute of
Limitations. An action was then brought in
England wheve the statute had not run. Held,
that the Manx judgment was no bar.-— Harris
v. Quine, L. R. 4 Q. B. 658.

2. The period of limitation of actions is de-
termined by the lex fori.—Ib.

A statute (19 & 20 Viet. ¢. 97, 8. 10) which
did away with the exception from the old
Statute of Limitations in favor of parties
beyond seas, where- their cause of action ac-
crued, was held to apply to cases Where the
cause of action accrued before the statute was
passed, although other sections of the statute
had been held mot retrospective.—FPond Y.
Bingham, L. R. 4 Ch. 735; ». c. L. R. 6 Eq.
485; 8 Am. Law Rev. 688.

8. The statute does not begin to run against
an attorney’s bill for conducting a suit when
judgment is given in the courts where it was
begun, if an appeal is brought which is con-
ducted by the same attorney.— Harris v. Quine,
L. R. 4 Q. B. 658.

4. The Statute of Limitations is not a bar
to a bill to dissolve a partnership and take the
ueual accounts, although the partnership has
been discontinued more than six years.—Miller
Y. Miller, L. R. 8 Eq. 499.

See TrusT, 2.

MaiNTENANCE.

After a decree for judiclal separation for the
husband’s adultery, the custody of the children
being given to the wife until the court should
otherwise direct, an order was made for main-
tenance, although the pusband asked that the
ehildren might be given P to his father and
sister, who offered to briog them up at their
own gost.— Milford ¥ Milford, L.R. 1 P. & D.
715.

MaRR1AGR—Ses EQuITY PLEADING & PRACTION, 2.
MaRRiagE SETTLEMEFT-

1. Husband spd wife covenanted to ‘con-
our and join in” conveying upon the trusts of
a settlement all property to which the wife,
or the husband in her right, might thereafter
become entitled by the will or intestacy of, or
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by gift from the wife's father, or any other
person. fleld, that the covenant applied to a
sum which vested in interest, under the wife’s
father's will, before, and in possession after
the husband’s geath, but not to property left
to the wife by the husband’s own will.—
Dickinson v. Dillwyn, L R. 8 Eq. 548,

2 So a joint and several covenant to settle
property to which the wife, her executors or
administrators, or the husband, his executorg
or andmivistrators, in her right, should « at
any one time hereafter”’ become entitled, does
not apply to property received by her under
her husband’s will.—Carter v. Carter, L. R.
8 Eq. 651.

MasTer—See Borromry Bowp, 1,
MasTrR AND SERVANT-—See CONTRACT, 2.
Merger—See WiLy, (0.

MINISTER.

Trustees held a house and otber property
for the use of a dissenting congregatiou, and
to permit the minister for the time being to
occupy the house. The church members
invited G. to become co-pastor with the then
minister. Afterwards they voted to dismigs
him, and & majority of the trustees concurred
G. claimed to hold for life, no misconduct
being charged. Held, that G. was rightfully
dismissed. — Cooper v. Gordon, L. R. 8 Eq. 249,

See VOLUNTARY ABSOCIATION.

MISDEMRBANOR.

The taking a false oath on a material pyint
where an affidavit is required for the purposes
of a statute, is punishable as a misdemeapor
at common law.—The Queen v. Hodgkiss, 1, R.
1C.C. 212.

MisREPRESKNTATION—See TRADE Magk; Vey-
DOR AND PurcHasER, 1.

MistakE — Se¢e REFORMATION oF INSTRUMENTS,

MonNEY HAD AND RECELVED-See Fraup; Txns'r, 1.

MORTGAGE.

1. A direction to trustees to raise money by
mortgage of an estate in such manner as they
ghall think fit, suthorizes them to give a mort.
gnge with & power of sale.—In re Chawners
Will, .. R. 8 Eq. 669.

2. When a mortgagor had executed an agree-
meat to deliver up possession of the mortgageq
property, and to release all his interest to the
mortgngee, and after twelve years had elapsed
without the agreement having been acted o,

« the property was sold: Held, that the mortgs-
gor was entitled to the aurp}us of the pur-
chase-money.—Rushbrook v. Lawrence, L. R,
6 Ch. 3. ’

See INTEREST ; PrroRITY; WiLy, 10; Winp-

ixa Up.

MorTmaIx. ,
A legacy ¢to be given, used or employed

+ - « toward the erection of a new Wesleyan
chapel at H., instead of the one now in use,
Wwheun such an erectioa shall take place,” is void
under the Statute of Mortmain. Hooth v.
Carter, L. R. 8 Eq. 757; 2 Am. Law Rev. 118;
denied —Jn re Watmouth’s Trusts, L. R. 8 Eq.
272.

NaME—See FamiLy Naue.

NaAvIGABLE WaTER.—See Fismeny.
NEGLIGENCE.

1. J.G andE G. sued 8., alleging that J G-
bought of 8., as a hair-wash for the uve of
E G, his wife, a chemical compound made up
of ingredients known only to 8., and by him
represented to be *fit and proper to be used
for washing the hair,” and that 8. kuew that
the purchase was made for he gse of E G.;
yet that the defendant so negligently, &c , con-
ducted himself in making and selling the said
compound, that, by reason thereof, it was un-
fit to be used for washing the hair, whereby
E G., who used it for that purpose, was in-
jured. Demurrer. Held, that E. G. hod a
good cause of action. —George v. Skivington,
L R.5Ex. 1.

2. Plaintiff, intending to travel by defen-
dants’ road, asked a porter at their station
about the time of the train’s leaving, and was
directed to look at a time-table inside the sta-
tion. While he was doing so,; & plank and a
roll of zinc fell through a hole in the roof and
ivjured him, and at the same time the legs of
& man appeared through the hole. Held, that
there was no evidence of defendants’ negli-
gence to go to a jury.— Welfare v. London &
Brighton Railway Co., L. R. 4 Q B. 693.

3. In consequence of a defect in the lock of
a railway-carriage door, which was owing to
the negligence of the defendants, the door
would not stay shut, and in shutting it for the
fourth time a passenger in the carriage fell |
out and was hurt. He could have sat away
from the door, or have got into another car-
riage, as the train stopped thrice after the
door first opened and before the accident, and,
in three mioutes after it, reached the next
station. Held, that the acoident was not the
immediate result of defendants’ negligence,
and that they were not liable.—Adams v. Lan-
cashire & Yorkshire Railway Co., L. R. 4 C. P.
739.

See CoMPANY, 1; PRINCIPAL AND AGENT;

Smip, 1; TELEGRAPH.

New TRiAL—See ViNire DE Novo.
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NoTice— See Binis ano Notes; Priomity; RE-
GISTRY OF DEEDS.

PargNnT AND CHILD—See MAINTENANCE.

ParisE—See MINISTER.

ParTIES—See RaILWAY. 3.

ParTiTION. _

1. A., and B. her husband, a bankrupt,
mortgaged A.’s share in real estate, of which
she was tenant in common in fee, to C. Then
A, B and C filed a bill for partition. After-
wards C. got in the estate outstanding io B.’s
assignee, and the bill was amended. [eld,
that such a suit could not be maintained by a
tenant in common in remainder ; and that an
interest in possession, acquired after the bill
was filed, could not be set up.—Evans v. Bag-
shaw, L. R. 8 Eq. 469.

2 A decree for partition was made, declar-
ing that the)laiutiﬂ's were entitled to an undi-
vided moiety of a field, although the defendauts
disputed the title, and objected that the title
claimed was legal.—Giffard v. Williams, L. R.
8 Eq. 494.

PartyersniIr.

The firm of K. & Co. was insolvent. K,
wishing and being entitled by the partnership
articles to withdraw £4000. received from the
firm the first of three sets of bills for £4000,
made payable to the order of the firm. and
indorsed to him. K. died before the bills were
paid, and the first set were lost. Tho surviv-
ing partners executed a creditor’s +.eed, and
the second set of bills, which were not indors-
ed, were claimed by the trustees. Held, that
K. was not eatitled to withdraw the £4000
when the firm was insolvent; and that, as the
money had oot actuaily reached his haads, it
belonged to the joint creditors.—In re Kempt-
ner, L. R. 8 Eq. 286.

See L1MITATIONS, STATUTE OF.
PATENT.

1. In a bill to vestrain the infringement of a
Patent, an express averment of the novelty of
the invention protected by the patent is not
Recessary. —Amory v. Brown, L. R. 8 Eq. 663,

2. The object of a patent was described as
“being to produce a glazed lamp, the frame of
Which shall throw little or no shadow, and yet
P.Oﬂsess the requisite strength, and also facili-
ties for lighting and cleaning,” and protection
'f“ claimed for the arrangement aod combina-
tion of parts as described. One feature in the
lamp was g slidi g, spherical door. Held,
“.'“. as this would not have been patentable
Bingly, it was not protected as part of the

combination.—Parkes v. Stevens, L. R. 7 Eq.
858; 8 ¢. L. R. 5 Ch. 36.
See AcTIoR.
PAYMENT

A limited company and a firm employed A.
to build a ship for them ; payment to be one-
third cash, and balance by tbe company’s
acceptance at fuur months, or, at A.’s option,
by the firm’s acceptance. A. took the firm’s
bills, which were dishonored, but he gave no
notice to the company. Held, that A. could
prove against the company for the debt for
which the bills were given.—In re British and
American Steam Navigation Co., 1 L. R. 8 Eq.
506.

See  APPROPRIATION OF PAYMENTS; Cox-

TRACT, 1.

PRRIURY—See MISDEMEANOR.
PHOTOGRAPH—See COPYRIGHT.
P1LoT—See Costs, 4; Suip, 2.
PLEADING.
The rule that plendings are to be taken most
strongly against the pleader, does not app'y to
8 matter peculiarly within the knowledge of
the other party, in an equitable plea, which
has been demurred to.— Murphy v. Glass,
L. R 2 P. C. 408.
8See AwaRD, 8; ParenT, 1.
PLEDGE—See WinpIxG Up.
POWER.

1. A. baving a power of appointing a fund
which was limited over in default of appoint-
ment, gave pecuniary legacies to B. et al. and
bequeathed the residue of her praperty, sub-
Jeet to the payment of her debts, to her sisters.
A. did not mention the power, but left no
other property. IHeld, that the will operated
83 an appointment, and that the legacies were
paynble out of the fund —In re Wilkinson's
Settlement Trusts, L. R. 8 Eq. 487.

2. A baviog a power of appointment 8mong
her children and the children of any deceased
child, appointed by will parts to B., C and D.,
her children, and part to a daughter of a
deceased son, E., but did not provide for three
other children of E., and did not exbaust the
fund. And as to all other the real or personal
estate over which she had a disposing power,
and all her real and personal estate and effects,
she appointed, gave, demised and bequeathed
the same, and every part thereof, to B. Held,
that as A. was bound to provide for the other
children of E, the residuary appointment in
favor of B. was bad, and that that part of the
fund went among A.’s children and grandchil-
dren. In other respects the above dispositions
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were valid.— Bulteel v. Plummer. L, R. 8 Eq.
585.

8. A. having 8 power of appointment in
favor of children, on the marriage of his
daughter B. to C., in 1832, sppointed a part
of the fund to her absolutely, but B.’s mar-
riage settlement, made after the appointment,
contained an ultimate limitation of the fund to
A. in default of children of the marriage. A.
at the same time gave his bond, dona fide, for
a like sum to be held on like trusts, on which
considerable sums had been paid. C. died
without issue, and in 1841 B. married D., and
a settlement was made of B.’s interest under
the former one, and D. took the benefit of the
same. In 1866 the trustee of the deed giving
A. the power paid B.’s share to the trustee of
her settlement, and D. gave the former &
release. JHeld, that the reservation of a remote
interest to A. was not a fraud on the power,
considering A’s bond ; also that D. was estop-
ped from disputing the settlement.—Cooper v.
Cooper, D. R. 8 Eq. 312.

See CoveNANT ; MoRTGAGE, 1; VoLuxTaRY

CONVEYANOE.

Pracrice—See Bain; Cosrts, 4, 5; Cruerry;
INsPECTION OF DOCUMENTS ;
Vexnire pe Novo.

PRINCIPAL AND AGENT.

The steamer T. fell in with the steamer S.
at sea, disabled, and the master of the T.
agreed to tow the S. back to port for a certain
sum In trying to do so the T. negligently
ran into the 8. and sunk her. 'The policy of
insurance upon the T. und her bills of lading
provided that she might aseist and tow vessels
in all situations. The master of the T, had
pever received any instruotions from the own-
ers a8 to performing salvage services. Held,
that the ownera of the T, were liable for the
damage caused by the negligence of the mas-
ter, who was acting within the general acope
of his suthority.—The Thetis,, L. R. 2 Ad. &
Eo. 865.

See CoNTRACT, 2; PRIVILEGED CoMmynyca-

TION,
PrixcipaL AND SUBETY—See SET.OFF,

I'eNDER ;

Prioriry.

The tenant for life of & fund in court mort-
gaged his interest, and afterwards begame
bankrupt. After the bankraptcy, the mortga-
geo obtained a stop orler on the dividend,
which the assignee negleoted to do. JL.id,
that the mortgafee was entitled to priority
over the assignee.~Stuart v. Cockerell, L. R.
9 Eq. 607.

PRIVILEGED COMMUNICATION.

1. Communications with an unprofessional
ageut in anticipation of litigation, and with &
view to the prosecution of, or defence against,
a claim to the matterin dispute, are privileged.
—Ross v. Qibbs, L. R. 8 Eq. 522.

2. Upon the question of privileged comma-
Dication or not, the judge is bound to ask the
Jjury whether the matter was published bona
fide. 1If they find that it was, it is for the
judge to say whether, under all the circum-
stances, it is or is not privileged. —Stace v.
Griffith, L. R. 2 P. C. 420.

See SovriciToR.

PrIvITY—See TRUST.

Promissory Nore—See BiLLs axp Nores.
PROPERTY —See FaAMILY NauE.
ProxiMaTE Cavse—See NE2GLIGENGE, 3.
Race—See Awarp.

RaiLway,

1. A railway company forhisden to charge
more than 3d. per ton per mile, may charge
for the whole number of miles traversed in
reaching a point, although the usua! and rea-
sonable way of doing so is to go to another
point and then to retarn part way over the
same track, before going on to the destination.
—Myers v. London and 8. W. Railway Co.,
L R6C.P. 1

2. A covenant by a railway company with
the vendor of land that a certain portion of the
same should be ¢ forever thereafter used and
employed as and for a first-class station of
place for the purpose of taking up and setting
down passengers travelling along the railway,’
was decreed to be specifically performed, by
supplying rooms, &o., and by stopping sll
ordinary or fast trains, other than mail, ex-
pPress or special trains, at said station, but
with liberty to defendants to apply for a relax-
ation as to the latter point if stopping fewer
trains would be sufficient accommodation.—
Hood v. North Eastern Railway Co., 1 L. R. 8
Eq. 666.

8. A railway company, obliged by their act
to build certain works subject to & waiver by
A., agreed, in consideration of the plaintiff '
obtaining the waiver and conveying the lands
to make a oarriageoad between certain points
snd & wharf at the end, with proper mooring
posts, the same to be sixty feet long, and of #
suitable and convenient height. The considers”
tion having been performed: Held, on demuf”
rer, that specific performaunce of the szsgreem"“t
might be enforced, that it was not ultra vire®
sud that the fact that the plaintiffs contracted
“ on their own behalf and as represeating the
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inhabitants of ” the district, did not make the
Attorney-General & necessary party.— Wilson
v. Furness Railway Co,, L. R. 9 Eq. 28.

4. Upon péﬁtion of an unpaid vendor of
land who had obtained & decree against a rail-
way company for specific performanze, and
declariong his lien for the balaunce of the pur-
chase-money, an order was made, pending a
scheme of arrangement filed by the company,
for sale of the land and paymensof any defi-
ciency, with an injunction until payment
against continuing in possession, Order not
to be enforced until a certain day —Munns v.
Zsle of Wight Railway Co., L. R. 8 Eq. 653.

See NEqLIGENCE, 2, 3.

REALTY OB PERSONALTY—See WILL, 2.
Recrrven—See Anxurry.
RErorMATION OF INsTRUMENTS

Insurers, after a loss, sought to reform the
policy from a slip, which was signed by their
agent, and from which the policy was made
out with the accidental omission of & material
term. The slip was not a binding contract ;
ani the insured testified that the policy ex-
pressed their intent, and that they would not
have accepted a policy other than that they
got. Bill dismissed with costs — Mackenzic v.
Coulson, L. R, 8 Eq. 368,

RecisrraTioN.

A., residing at Madras, in 1856 conveyed
land in India to B. by deed, with covenants
for further assurance. The deed was not
registered under the Indian Registration Act,
1264, which provides that if such a deed be
Dot registered, it shall not be received in evi-
dence in any court in India. In 1866 A. mort-
gaged the land to C., who had notice of B.’s
deed, and C. registered the mortgage under
the Indian Registration Act, 1866. B. filed a
bill 10 enforce the covenants for further assur-
8nce against C., which was dismissed.— Hlicks
Y. Powell, L. R. 4 Ch. 741.

EMAIXDER—See PARTITION, 1.
BNT—See ANNUITY.
Bas ApyupicaTa—See AWARD.
®8ULTING TRUST—See ConTRACT. 1.
8TROsPECTIVE LAW—See LiMitTaTiONS, STATUTE
oF, 2.
l?""'011—.5'” CosTs, 8.
EVocarion or WiLL.

A testator who died seised of certain lands
Subject to mortgages on which he was not
Personally liable, gave his personal estate for
Payment of his debts, and the surplus to his
Wife. He afterwards gave his lands to be sold
to raise . such sums ‘‘as my personal estate
sha)) prove insufficient for payment of my

debts, &c., and of the existing mortgages and
charges upon the said’ lands, and subject
thereto, to his sons. Held, that the express
bequest to the wife was not revoked by the
implication of the terms of the devise.— Kerr
v. Baroness Clinton, L. R 8 Eq. 462.
R1GHT oF DErExcE—See BaNkRUPTCY, 3.
SaLe. ’
April 14, A. made a contract, suhject to the
. 1aws of the Stock Exchnnge (see Grissell v.
Bristowe. 3 Am L. Rev. 691), to be performed
May 15, to buy Gifty shares in Z Co. of B, a
jobber. May 10, Z Co. stopped payment. and
thereafter the directors refused to register
transfers. Mdy 16, B. nominally bought, but
in fact received a bonus for taking of C. on
the Stock Exchange, thirty shares, and appro-
priated ten to his contract with A. C. executed
a transfer of these shares to A., which was
delivered to A.’s brokers, and by them to A.
A. also repaid his brokers, who had paid the
purchase-money. C. sued A. to recover calls
which C. had been forced tv pay, dlleging s
contract by A. to purchase the shares of C.,
and to jndemnify him against calls. Held
(per Kelly, C. B. and Pigott, B.), that A. was
liable ou the contract alleged; (per Channell &
Cleasby, BB. dissentientes), that there was no
privity of countract between A. and C, what-
ever other remedies C. might have.—Davis v,
Haycock, L. R 4 Ex. 873.
See NEGLIG#NCE, 1; PAYMENT; STOPPAGE
IN TraNsiTU; VENDOR AND PURCHASER
OF ReaL EsTaTE.

8ALVAGE.

‘The plaintif A. was temporary master of &
steam- tug in the place of B, and without any
extraordinary exertion or peril rendered sal-
vage services to a vessel in distress. The tug
belonged to a company whose main business it
Was to render such services, and whose seamen
were paid fixed wages and five per cent. on
salvage by special agreement. A. knew that
B. was employed under this agreement, b_ﬂ‘
Dow sued for salvage independently of it.
Held, that, as on all the facts the agreement
Was oot inequitable, A. Was bound by it.—
The Ganges, L. R. 2 Ad. & Eo. 870.

Sc1eNTER—See NaorioENcs, 1.

SePARATION DeEp—See CoNNIVANCE; HusBanp
AND WiPR,

887-Orp.

Iu an aotion agsinst & surety, it is a good
€quitable plea a8 to £4,606, part of the smount
claimed, that  dispute as to the consideration
of the promise bad arisen between the plain-
tiff and the defendant’s principal, and had
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been referred to arbitration in accordance with
the original agreement, and that £4,606 was
awarded to said principal, which before suit he
offered to set off against an equal amount of
the present claim.—Murphy v. Glass, L. R. 2
P. C. 408.

See Boxnp, 2.

SETTLEMENT—See MARRIAGE SETTLEMENT,

Saip.

1. A cargo, through the carcless stowage 8f
the master and crew, was damaged in the
course of the voyage. The bill of lading,
which was not signed until after the cargo was
stowed, but before the vogage commenced,
contained a clause exempting the ship from
liability to make good loss from, inter alias
¢ negligence or default of master or mariners’
or others performing their duties.” Held, tha
the ship-owner was exonerated by the above
clauge, which was not unreasonable, even if the
owner was & common carrier.—The Duyero,
L. R. 2 Ad. & Ec. 893.

2. The payment of a fare is necessary to
constitute a ¢ passenger,” whose presence on
board imposes the obligation, under the Mer-
chant Shipping Act (17 & 18 Vic. ¢.104, s 388),
of taking a pilot.—The Lion, L R. 2 P.C. 525;
s.c L. R. 2 Ad. & Ec. 102; 3 Am. Law Rev*
716.

See BatL ; Borromry Boxo; Costs, 4; Da-
MiGEs, 2, 3; PRINCIPAL AND AgeNT;
SALVAGE ; STATUTE.

SraNpER—See AcTION ; PRIVILEGED CoMMyuNIcA-
TION, 2. *

SoLICITOR.

When the mother of wards of the court had
absconded with the wards, her solicitor was
ordered to produce the envelopes of letters
which he had received from her as her solici-
tor, with the object of discovering her resi-
dence from the post-marks.

So, in 8 similar case, to answer the ques-
tion, ¢ Where is she now? "—Ramslothqm v.
Senior, L. R. 8 Eq. 6755 676 n. (1)

See APPROPRIATION OF PAYMENTS,

Speciric PERPORMANCE. — See HusBanp sxp
Wire; RamLway, 2,3; VENDOR anp Pys-
crASER OF REAL ESTATE, 2.

SraTUTE.

The High Court of Admiralty has jurisdic-
tion, under a statute giving it * over any
claim for damage done by any ship,” jp o
cause of damage inatituted against a ship for
personal injury.—The Beta, L. R. 2 P. C. 447.

See ANNUITY ; Bankruercy, 1, 2; Boxp, 1;
Copyriaur; Costs, 1, 2, 4; Damaass,

2, 8; Dower; Legacy Dury; LimiTa-
TIONS, STATUTE OF ; RAILWAY, 1; SHIP, 2.
STATUTE oF FraUDS—S§ee FRAUDS, STATUTE OF.
STATUTE OF LimitaTIONs—See LIMITATIONS, STA-
TUTE OF.
8rock ExcrangE—Sce SALE.
Stop ORrDER——See PRIORITY.
StoPPAGE IN TRANEITU. .

A firm did business in England under the
style of L: & 8., and in China under that of
L, 8 & Co. L. & 8. purchased goods for
L, 8. & Co, and accepted bills for the price, &
long credit being given, that remittances might
be made from the proceeds of sale in Hong
Kong, to meet the acceptances. L & S. then
employed agents to secure tonnage in the M.,
and to receive the goods from the vendor and
forward to Hong Kong, which was done. DBe-
fore the goods or bills of lading reached Hong
Kong, L, S. & Co., being insolvent, assigned
to their bankers, in consideration of an ante-
cedent debt, ‘*the whole of their property,
&e., specified, &ec., with all the estate, right,
title, interest, claim or demand of L., 8. & Co.,
arising thereout or therefrom,” inter alia,
** bills of lading, &o., for all goods now on the
way hither.” The above bills were afterwards
indorsed to the baukers, who then knew the
insolvency of L., 8. & Co. The vendors stop-
ped the goods at Hong Kong. Held, that the
transit was not at an end; and that an ante-
cedent debt was not a sufficient consideration
to support the transfer, and that the assign-
ment wae not to be interpreted as conveying
any greater rights than the assignors had, but
was made subject to the vendor’s right of stop-
page.—Rodger v. Comptoir d' Escompte de Paris,
L. R. 2 P. C. 393.

SuccesstoN Dury— See Leaacy Dory.
SURETY—See SET-OFF.

Tax—See Leaacy Dury.

TELEGRAPH.

Plaintiff A., having ice, wrote asking B. t0
make an offer by telegraph. B. answered bY
the defendants’ telegraph, ¢ We can give you
23s.,” &c., and paid for the message. BY
custom, when such offers are accepted, the
cost of the message is repaid to the vendee bY
the vendor. By defendants’ mistake, *¢ 27s."
was sent in place of  23s.” A. according!y
sent on the ice, which B. refused to accept 8¢
23s. A. sues the telegraph company for the
consequent damage. Held, that the actio?
could only be maintained by reason of privity
of contract, which did not subsist betwezD &
and the defendants. One to whom a telegr®”
phic message is eent, cannot be said to have ®
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property in it.—Playford V. United Kingdom
Electric Telegraph Co., L. R. 4 Q. B. 706,
Texancy 18 CommoN—See PARTITION.
TENANT FoR LiFE AND REMAINDER-MAN.

The obligation of the tenant for life of an
estate subject to encumbrances, to keep down
interest on the encumbrances, exists only as
between him and the remainder-man, and not
as between him and the encumbrancers.—In
re Morley, L. R. 8 Eq 594.

See AproINTMENT—Co8Ts, 1, 2.

TENDER. .

The defendant in a cause may, by act in
court, tender a sum of money in satisfaction
of the plaintiff’s claim, and reserve the ques-
tion whether he is liable to pay costs.—The
Hickman, L. R. 3 Ad. & Ec. 15.

An injunction was granted against the imi-
tation of a trade-mark of linen thread, by
which the thread, althongh not patented, was
called ¢ patent thread.” it being sworn that
that was the desiguation used on a certain
class of thread by the trade, irrespective of its
being patented.—Marshall v. Ross, L. R. 8
Eq. 651.

Trust.

1. The acceptor of a bill paid the amoung
to his bankers in order to meet it, but died
indebted on his general balance on the day the
bill matured, and the bankers dishonored it.
The drawer, having been forced to pay it,
brought a bill to compel the bankers to make
good the amouat, as having received money in
trust for the purpose. Held, that there was no
privity between the plaintiff and defendants,
and the bill was dismissed —Hill v. Royds,
L. R. 8 Eq. 290.

2. A trustee, who had committed a breach
of trust, died in 1847, leaving real and per-
sonal property to his widow for life, remain-
der to his two sons. The widow proved the
will, but refused to take steps Which it was
her duty to take to make good the breach.
She died in 1865, and her sons, who had notice
of the breach of trust, took out administration
to her, and received the property left by their
father. Held, that the assets of the father, in
the sons’ hands, were liable to make good the
breach of trust; that lapse of time was no
defence; and that the father’s estate was suf-
ficiently represented in the suit.— Woodhouse
¥. Woodhouse, L. R. 8 Eq. 614.

See APPROPRIATION OF PAYMENTS ; CHABI-

7Y; CoMPANY, 2, 8 ; COoNTRACT, 1; Cosrs,
1, 3; Equiry PLEADING AND PRACTIOR, 1;
ForkiaN QrrigE; MINISTER ; MORTGAGE,

1; PrioriTY; VENDOBR AND PURCHASER
or Rear EstaTe; WiLg, 12, 13.

ULTRA Vires—See Baxk; Company, 1, 2, 3;

RarLway, 8; VOLUNTARY ASSOCIATIOR.

VENDOR AND PURCHASKR OF RgaL EsTATE.

1. At a sale by auction, the property sold
was stated to contain ¢ 753 square yards, or
thereabouts,”” whereas it contained about 573.
By the conditions of sale, if any error, &c., in
the particulars should be discovered, no com-
pensation was to be allowed in respect thereof,
and the right to rescind the contract was taken
away. Held, that compensation for so large
a deficiency was not excluded; and it was
allowed.— Whittemore v. Whittemore, L. R. 8
Eq. 603.

2. A. agreed to buy land in fee of B, sup-
posing him alone to own the same. In fact B.
had an estate pur autre vie, and C., B.’s wife,
the remainder in feé. D., without notice of
A.’s contract, took a conveyance of said land
from B, and C. Held, that A. was entitled to
& conveyance of B.’s interest, and to compen-
sation for C.’s interest.—Barnes v. Wood, L. R.
8 Eq. 424

See Damages, 1; RamLway, 8.

VENDOR’S Lign—See RAILWAY, 8.
Vexire pE Novo.

After a prisoner had been tried on a good
indictment, and by a competent tribunal, and
had been convicted of a capital felony, and
the judgment entered upon the record, the
Supreme Court of New South Wales ordered
8 venire de novo, upon an affidavit that one of
the jury had told the deponent that, pending
the trial and before verdict, the jury had
access to newspapers which contained a report
of the trial as it proceeded, with comments
thereon. Held, that in a case of felony, like
the above, the court could not grant a venirs
de novo, and that if they could, the evidence
did not justify their doing so.—ZThe Queen Y.
Murphy, L. R. 2 P. C. 635..

VOLUNTARY ASSOCIATION.

A court of law will not interfere with the
Tules of & voluntary association, unless to pro-
teot some civil right or interest which is said
to be infringed by their operation. On this
Principle, a civil suit by & clergyman of the
Scotch Episcopal Chureh, to set aside certain
canons passed by & general synod in 1863, and
now alleged to be ullra vires, was dismiesed,
no damsge being proved to the court to have
accrued.—Forbes V. Eden, LR. 1 H.L. 8e. 668.

See MINISTER.

YVorLuNTaRY CORVETANCE.

A married woman of middle age and infirm
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health appointed the bulk of her property in
favor of a volunteer, by a deed which was
drawn by his solicitor at his costs, and which
reserved no power of revocation. It was
sworn that she was told that the deed was
irrevocable, but her subsequent acts indicated
that she was not aware of the fact. Held,
that the deed must be cancelled. Where under
such circumstances the volunteer’s solicitor is
employed, it is his duty to insist upon the in-
sertion of a power of revocation The want
of oue is a strong ground for setting aside the
deed.—Coutts v. Acworth, L. R. 8 Eq. 558.

WaRD oF CoURT—See SOLICITOR.
WATERCOURSE—See FIsHERY.
WaY,—S8ee DEDICATION.

WiLL.

1. A codicil coacluded as follows: “I give
my wife the option of adding this codicil to my
willsor not, a8 she may thiaok proper or neces-
sary'." The wife elected »gainst the codicil,
whereupon it was not included in the probate.
—@oods of Smith, L. R. 1 P. & D. 717,

2. A testator gave real and personal estate
to A., charged with the payment of annuities
to the testator’s six children, ‘‘or their heirs
respectively.” One of the children was dead
at the date of the will. Held, that her statu-
tory next of kin were entitled. The antuity
was personal estate. — Parsons v. Parsons,
L. R. 8 Eq. 260.

3. A testator left a residue to trustees, to
collect, &oc., and then to divide the whole
among his four children, A, B, C. and D,
¢« with benefit of survivorship in case any of
them should die without issue ;” and if any
of them should die leaving children, the share
of him so dying to go'to such children. 4.,
B., C. and D all survived the testator. Held,
that they took indefeasible interestq. Dying
in the lifetime of the testator was meant, —
Bowers v. Bowers. L. R. 8 Eq. 483,

4. A testator gave & residue to trustees to
assign, &c., to, &o., such child or childrep of
M. as should be living at testator’s decease, to
be equally divided among them, if more thap
one, when they should attsin.the age of twenty-
one, and if there should be but one who shoylq
attain the age of twenty-one, then the whole
to such child. The trustees had 2 power of
maintenance daring the minority of the chjl.
dren, and during the suspense of absolute
vesting were to accimulate the rest of the in.
come for the henefit of the persons who should
become eatitled to the principal. Held, that
no child of M. who did not attain twenty-one

could take a vested interest.— Merry v. Hill,
L. R. 8 Eq. 619.

6. Testator bequeathed a legacy to his first
oousins, to be equally divided between them.
The shares of those * who may die in my life-
time, unto all und every the children of all my
first cousins who may so die in my lifetime,
share and share alike, such shares to he taken
per capita and not per stirpes.”  Held, that the
children of a first cousin, who had died before
the date of the will, teok nothing by the
legacy.—1In re Hotchkiss's Trusts, L. R. 8 Eq.
643.

6. A testator directed his executors, after
tho death of his wife, A., to invest one-sixth
of a residue in an annuity during the life of B,
for his support; and in case B. should antici-
pate, assign, charge or encumber the annuity,
or become a bankrupt or insolvent, the annuity
¥as to go to the other residuary legatees. B.
died in A.’s lifetime, without having assigned
&e., or become bankrupt, &c. Held, that the
gift to B. failed, and that that one-sixth was
undisposed of at A.’s death.— Power v. Hayne,
L. R. 8 Eq. 262.

7. A testator made a gift of ¢ gl| my ready
money, bauk and other shares, freehold pro-
perty, . . .. and any other property that I
&y DOW possess.” Held, that personal pro-
perty acquired after the date of the will passed
by the bequest.— Wagstaff v. Wagstaff, L. R.
8 Eq. 229. )

8. A testator holding three messuages in X.
by separate leases, and two more in X. and
one in Z by one lease, bequeathed his ¢ four
leasehold messuages in X.,” with other tene-
ments in trust out of the rents to pay the
ground-fents of the same and of that in Z , and
to pay over the surpius. Held, that the five
messuages passed. —Sampson v. Sampson, L.
R. 8 Eq 479.

9. A., an exeoutor, was entitled to residue
X., subject to & legaey to B.in trust for C.
No sum was sppropriated to the legacy, but A.
paid interest on it. B. had, however, invested
part of X on mortgage in his own name, with
A's assent. A. died, leaving a bequest of
“sil my money and securities for money of
every desoription.” Held, that B.’s invest-
ment did not pass; neither did bauk stock nor
cannl shares; but & part of X. remaining in-
vested on mortgage, in the name of A.” tests-
trix, did. — Ogle v. Knipe, I R. 8 Eq 434.

10. A. borrowed part of a fund which was
settled on him absolutely, subject to s life-
estate in his wife if she survived him, and
mortgaged his Z. estate for its repayment.
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A, afterwards devised Z. to his wife for life,
remainder to B. in fee. A. also bequeaths
¢ all and every the . . . sums of money . . .
upon government or real seourities which I
shall die possessed of, or in anywise entitled
to,” in trast for his wife for life, remainder to
B. for life, remainder to B.’s wife for life,
remainder to B.’s children absolutely. There
was also a residuary clause. A. died before
his wife. Held, that the mortgage debt did
not merge in the Z. estate, and that A.'s inte-
rest in said fund passed by the specific be-
quest.— Wilkes v. Collin, L. R. 8 Eq. 838,

11. A testator gave property in trust to pay
annuities, &c., and subject thereto to the
‘¢gole use of my daughter H. and her assigns,”
H. was unmarried, and a devise to a married
daughter was expressed in words apt to create
s trust for her separate use. There were fur-
ther gifts to H., which clearly did not exclude
the marital right. H. afterwards married.
Held, that * sole” did not mean free from the
control of any husband. ‘ Sole,” in a will,
without the word * separate,” has not a tech-
pical meaning, unless the rest of the will fur-
nishes evidence of that intent. — Massy v.
Rowen, L. R. 4 H. L. 288,

12. A Frenchman left all his propertyto A.,
B. and C., his executors, in trust to sell, and
the moneys arising from the said sale, &o. . ..
after payment of . . . debts [and other ex-
penses], shall be paid by my said trustees, and
I hereby give and bequeath the same to D.
absolutely, trustiog that she will carry out my
Wishes with regard to the same, with which
8he is fully acquainted.” Testator bad, before
the date of the will, told D. (to whom he was
eogaged) his wishes, and repeated them after
the date of the will, aud D. wrote them down
on & paper not shown to bim. Held, that D,
took the fund beneficially, subject to the per-
formance of the above wishes. Parol evidence
of an intent to make a benefloial gift to D,
oxcluded.—Irvine v. Sullivan, L. R. 8 Eq. 678.

18. A testator, in 1841, gave lands to Sidney
Bussex College, Cambridge, and Trinity Col-
lege, Oxford, for the only use of education ia
Plety and learning, of ten descendants of the
brothers and sisters of the testator, and of his
tWo wives, andin default of such to their poor
kindred, An intention to benefit the golleges
Sppeared. Held, upon the construction of the
Will, confirmed by the unvarying usage of the
two colleges, that the desoendants olaiming the
benefi by the gift, must be educated at one of
the golleges, as members, and that, subject to
that trust, the colleges were entitled to the

lands in equal moieties.— Attorney- General v.
Sidney Sussez College, L. R. 4 Ch. 722.

See APPORTIONMENT; CHARITY ; CONTRIBU-
TI0N ; CovENANT; Dower; Lxgacy; Mort-
MAIN; Poweg, 1, 2; RevocaTioN or WiLL.

WixspINg Up,

A creditor of a company who holds its ac-
oeptances for his debt, and also its debentures
88 collateral security, cannot prove for more
than the smount of his debt when the com-

pany is winding up.—JIn rs Blakely Ordnance
Co., L. R. 8 Eq. 244.

See PAYMENT.
WiTNESd—See CoMmissioN.
WoRbs,
 Aggrieved.” —See COPYRIGHT.
¢ Beer-house.” —See BERR-HOUSE.
¢ Contraceting a debt.”—8ee BANKRUPTCY, 2.
‘“ Damage.” —See STATUTS.
“Investing in securities.” —See COMPANY, 2.
‘¢ Leakage.”—See BiLy of Laping.
“ Money and securities for money.”—See WiLL, 9.
4 Other heirs.”—See WiLL, 2.
* Patent thread.”—8ee TRADE-MARK.
“ Property I now possess.”—See WiLL, 7.
Sole.”—B8ee WiLL, 11.
“Sumas which I shall die entitledto.”-SeeWiLL, 10,
““With benefit of survivorship.” —8ee WILL, 8.

———

REVIEWS.

TeE Hisrory or Law or Texures or LAND IN
ENGLAND AxD IRELAND, WITH PARTICULAR
REFRRENCE TO INHERITABLE TENANCY, LEASE-
HOLD TENURE, TENANCY AT WILL, AND TEX-
ANt Riear: By W. H. Finlason, Esq.,
Barrister at-law : Editor of Reeves’ History
of English Law. London: Stevens and
Haynes, Law Publishers, Bell Yard, Temple
Bar, 1870,

In every page of this work we recognise
the exhaustive industry of Mr. Finlason,
shewing his capacity for jmmense research
snd endless labour, His work is described
35 & History of the Law of Tenures of Land
in England and Ireland. He well observes
at the conclusion of the work, that the his-
tory of law involves far more than a mere
account of the laws that have been actually
passed; that its most important province is,
to disclose the causes that lead to changes in
the law, Fully appreciating his own concep-
tion of what the history of law should be, no
exertion on his part has been spared to make
his history what every history of law should
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be, a full, clear, and comprehensive account of
the several changes in the law, and the causes
which from time to time produced and made
necessary the changes.

The relation of landlord and tenant has, in
all civilized countries, been a subject of much
nicety, and much difficulty; and, in no country
have the changes been so slow as in Ireland.
While in England great and permanent changes
were made in obedience to the demands of
progressive civilization, Ireland was compara-
tively inert. Any system which fails to give
the tenant a certain interest in the soil which
be cultivates is a barbarous system. The only
way to secure the energy, stimulate the in-
dustry, and secure the goodwill of the tenant,
is to give him a secure tenure of his land, or
a sure hope of payment for his improvements
when his tenure ceases. Some effort has been
made in this direction in the north of Ireland,
by means of what is there known as Tenant
Right. But this right has not the positive
obligatien of aw, resting rather on the good
natuare of the landlord than any actual right
of the tenant asagainst the landlord.  Besides,
it is not uniform; in some counties, while it
is equal to twenty years’ purchase, in others
it is not more than five.

The sales of estates by the Encumbered Es-
tate Commissions, though it has been of great
benefit in many ways, has not .improved the
condition of Irish tenants as a class. Some
few tenants have themselves become owners
of the land. But, in many cases the new
landlords have purchased for profit, and in
a hard commercial spirit refuse to do more
than compelled by positive law, and where
not restrained by law do not scruple to take
possession of improvements made by tenants
without payment or compensation of any kind.
It may be said, why not leave parties to make
their own contracts, and why not allow these
matters of detail to be regulated by contract ?
But the land tenure in Ireland is a question
too complicated to be disposed of in the brief
space we can now devote to it. The landlords
as a class are rich and powerful, the tenants
poor and weak. Many of the landlords are ab-
sentees, and care little for the land except for
the revenue which it yields. Most of the
tenants love the Mnd, and hate to pay rent,
looking upon landlords as their natural ene-
mies, living in the past, and holding 1ast the
traditions of the cruel injustice of a by-gone age.

Mr. Finlason, by shewing what the law of
England is as to tenuares, shows, what in his
opinion the law of Ireland ought to be. Itis
not, however, to be forgotten, that there is
more than mere tenure involved in ** the Irish
land question.” The bulk of the land in
Ireland is not ouly in the hands of a few per-
sons as in England, but, while the majority of
the landholders in Ireland are Protestants,

the majority of the tenants are Romsan
Catholics, and there is an antagonism of creed
more bitter than any antagonism of race, and
worse still, the Roman Catholic tenants in
many parts look upon their Protestant land-
lords as the descendants of conquerors and
oppressors. The traditional feeling of hatred
that in some parts of Ireland is found to exist,
makes the land question one of peculiar diffi-
culty. Statesmen for more than half a cen-
tury have endeavoured to supply a remedy,
but no efficient remedy has yet been discover-
ed, and perhaps time alone can remedy the
evil.  But this is no reason why attempfs
should not be made to lessen the discontent
by removing as much as possible some of the
causes of it. One cause no doubt is the un-
certainty of tenure, and this operates almost
as injuriously upon the landlords as the ten-
ants. While the tenants prosper the landlords
prosper. While the tenant suffers the land
suffers, and through impoverished land the
landlord suffers. Land well farmed is worth
more rent than land ill farmed, and a tenant
who farms well is better able to pay his rent
than a tenant who is unable to farm well, or
unwilling because discouraged, knowing, that
he is simply by his labour improving the pro-
perty of another without benefitting himself

It is to be hoped that the present govern-
ment may do something for the relief of Ireland
on the land question. . The pdrusal of the
work before us by any statesman, will give
him a better idea of what is needed than an¥
work of the kind that we have seen. The
author in his introduction, shews the differ-
ences between the tenure of land in England
and in Ireland, and thecauses of the differences-
His first chapter is devoted to a general his
tory of tenurein England, and especially of
inheritable tenure. His second chapter, is ‘h'°
history of leasehold tenure in England. Hi8
third chapter is the history of the yearly teD
ancy in England; and his fourth and last
chapter, which is the most extensive in the
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volume, is the history of the land tenure in
Ireland. Each page has its foot notes, giving
in detail the authorities for the propositions
8tated in the text.

We have read the book with great interest,
and look upon it as a valuable book of refer-
ence, both for the lawyer and the legislator,
The author is not a mere theorizer, but a
Watter of fact writer. He does not aim so
uch to entertain as to instruct; and, no man
€an read his book without deriving instrue-
tion which nowhere else can be found in form
80 convenient, and in substance so reliable.
The typography of the book is elegant. It
1dds much to the pleasure of reading a book
to find it printed in good type and on good
Paper. The name of the well known law pub.
lishers on the title page (Messrs. Stevens and
Haynes), is a guarantee that the last mentioned
Qualities will be found in any book of which
they are the publishers.

Haxrison's Coxmox Law ProcEDURE Act anD
OTHER ACTS RELATING TO PRracTicE AND THR
RuLes or Court, WITH EXPLANATORY Nores,
&c.  Second Edition. Copp, Clark & Co.,
Toronto.

Part V. completes the Common Law Pro-
®dure Act proper. We then have the Act
Tespecting Writs of Mandamus and Injunction,
Originally a part of the Common Law Proce.
dure Act of 1856. The text is explained by
Mumerous Jengthy and excellent notes, and a
Vast collection of cases.

This number concludes with the commence-
Bent of the Act respecting absconding debtors,
Uso originally a part of the Common Law

Tocedure Act, and though, as the Editor

“marks, not so much in use as it was before,
® Insolvent Act of 1864 is nevertheless not

Solete, and is properly reproduced with its

PPropriate notes.

L Law MagaziNg a¥p Law Review. May,
1870, London: Butterworths, 7 Fleet St.
lxb‘his Number opens with an article on the
Ject of the Civil Code of New York, to
"°h writers in England have paid much
Ore attention than its intrinsic merits warran-
es,' but thig is in accordance with the usual
" of Englishmen to praise everything that
e "'.‘“es from a country which dislikes and
*Pises England in an equal ratio to the

amount of senseless adulation that the latter
on every conceivable occasion bestows on
everything American,

The writer, however, in the Review before
us, has the audacity to prefer something Colo-
nial in the shape of codes—giving the palm to
the Indian code in preference to that of New

York. It thus concludes its rewarks on the
latter ;

“In conclusion we can only express our de-
liberate opinion as to the merits of the Code.
It is this. The Civil Code of New York is in a
bigh degree meagre, ambiguous, and jvaccurate,
1t bas not yet received the sanotion of the Legis-
lature.  Should it ever do so. it may be useful
to students as an elementary text-buok. It may
als0 be of service to laymen desiring to obtain
some notion of the general principles of the law.
To the practitioner it will, except 80 fur as ¢
effects alterations in the exisisting law, be abso-
lutely useless. 8o far as it alters the existing
law, it will, from its mengreness and imperfec-
tions, be productive of extensive litigation, and
will require to be wrought into shape by a vast
amount of judicial interpretation.”

The next article discusses the distinction
between The Law Military and Martia! Law.
Then there is rather a lengthy notice of the
diary of a Barrister, which gives some pleasant
reading for 5 spare half hour. The speech of
Hon. W. B. Lawrence on the Marriage Laws
of various countries as affecting the property
of married women, delivered at the British
Congress of the Social Science Association in
October last, is interesting and useful for
reference.  We commend it to the champion
of women’s rights in the West, the enterpris-
ing Editress of the Chicago Legal News.

Mr. Justice Hayes, lately one of the Judges
of the Queen’s Bench in England, and whose
sudden death last November was much de-
plored, is highly spoken of in the next article.
He is described as a deeply read lawyer, with
an acute intellect and subtle mind, as well as
a man of great and varied accomplishments,
and in socia] life a universal favorite. Some of
our readerg may have heard of the celebrated
case of the « Dog and the Cock,” descriptive
of & trial where a country jury acquitted
prisoner who was found with a newly killed
fowlin his possession, on the suggestion of an
ingenious counsel that a dog, whom no witness
had seen or heard—but as to whom * there
might have been & dog a'though you didn't
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gee it"—had worried the fowl, that the prisoner
had come up and rescued the fowl, wrung its
neck to put it out of pain, and put it in his
pocket “ just to give the prosecutor;” it is
said that a song written upon this by Mr.
Hays', and occasionally sung by himself, was
a thing never forgotten by those who heard it.

There are also articles on Friendly Societies
—A M. S. of Vacarius—Church Patronage in
England and Scotland—TheLord Chancellor’s
Judicature Bills, &e.

Tae Law Tmes axp Law Tives ReporTs.
10 Wellington St., Strand, London, W. C.
Tae Souicitors’ JourNan Axp WEEkLy Re.
porTER. 59 Carey Street. LiNcorn's Isx.

London, W. C.

Tag Law JourxaL. 5 Quality Court, Chan-
cery Lane, Holborn, London.

These standard periodicals make their wel-
come weekly appearance with regularity-
They seem to vie with each other in giving
their readers, in their different styles, the
legal news of the world and the professional
chit-chat of the empire. The two former dis-
cuss at greater length the leading cases decided
from time to time, thereby giving much light
and assistance in reading the reports.

THE LOWER CANADA JURIST.

Montreal.

This collection of decisions:in the Provinc®
of Quebec is published monthly, under the
editorial management of a committee composed
of the following gentlemen of the profession:
S. Betbune, Q.C., P. R. Lefrenaye, J. L-
Morris, and James Kerby.

It is not often, for obvious reasons, thst
cases in that Province can afford us much assis-
tance,but we have from time to time noticed the
decisions that have any bearing upon our Iaw-

John Lovell,

‘We also acknowledge,

Bexca axp Bar.  Chicago.

AxericaR Law REGISTER.

Chicago Leaar NEws, and 8 pamphlet by the
Editress, entitled, * A Woman cannot prac-
tice Law or hold any Office in Illinois.”

TaE Sciextiric ANgRICAR, Excellent ag ususl
in its particular line.

Tug CANADIAN.IrLusrRATED NEWS, Geo. E.
Desbarats, Montreal.

‘We trust the enterpise of the publisher will
be duly appreciated. The difficulties lying in

the path of those who undertake the publica-
tion of an illustrated paper are immense, and
we excuse defects in some particulars in ap-
preciation of its excellence, under the circam-
stances, ag a whole.

Tae Lecar Gazerre. Philadelphia.

TaE Lreear INTELLIGERCER, &c.

Tae Evrorran Mar, &c.

—

Lately in London S8amuel Chas. Boulter, aged
seventeen, living at 17, Clifton St., was charged
before Alderman Gibbons with counselling ®
pressman, in the service of Messrs. Eyre and
Spottiswood, printers, to commit a felony, by
inciting him to steal an examination paper be-
longing to the Incorporated Law Society. It
appeared that the prisoner'was an intending can-
didate for the preliminary examination held this
week at the Law Institute. He stated (we copy
the Zimes report) that be had been ill-advised,
and he hoped he would be dealt with leniently.
Alderman Gibbons said the prisoner had very
improperly tried to get information before the
time when it would be given to him. Looking at
his age, and the serious consequences that im:
prisonment would be to him, he would not send
him to.prison, but bind him over, in his own
recognizances in £20 to appear if called upon.

The storekeeper of the printers said it was not
their wish that the prisoner should be zeverely
dealt with, but they were compelled to take thes®
steps against him because their workpeople wer®
go frequently tempted by candidates to get proofs
of the questions for examination. Messrs. Eyré
& Spottiswoode deserve credit for bringing thi®
offender forward. The chance of a candidate
slipping through an examination which he wsé
really incompotent to pass is as nothing compar
with that of & person being admitted to the
responsibility and atatus of a solicitor, who cou
be guilty of so dishonourable an act as to attemp$
surreptitiously to soticipate examination queﬁ"
tions. Is it possible that the storekeeper ©
Messrs. Eyre and Spottiswoode was correst !
stating that such dishonourable attempts are fré
gquently made Y—Salicitor’s Journal.
——————

APPOINTMENTS TO OFFICE.
e

ADMINISTRATOR OF THE GOVERNMENT.

THE HON. EDWARD KENNY, a Member of bt
Queen’s Privy Council for Canada, to be Administrato! ::l
the Government of the Province of Nova Beotis, and
execute the office and functions of Lieut-Governor d“’"f,‘
the absence of Lieut-General Bir Charles Hastings Doﬂgy'
:l;ell#;t{eovemor of the said Province. (Gazetted

, 1870,

JUDGE--SUPERIOR COURT—QUEBEC.

LOUIS EDWARD NEPOLEON CASAULT, of ¢ r
of Quebec, in the Province of Quebec, Esq., one
Mojesty’s Counsel, learned in the Law, to be & P
Judge of the Buperior Court, for Lower Canads, 1%,
Province of Quebec, in the room and place of *‘”1810.)
Felix Adilon Gauthier, resigned. (Gazetted May 37,

NOTARY PUBLIC.

CHARLES E. HAMILTON, of the Town of

U P d
rines, Esq., Barrister-at-law. (Gazetted May, 21, 1876

)




