
IMAGE EVALUATION
TEST TARGET (MT-3)

A*

^

1.0 US

ly

1.1

11.25

|Z2

20

m
14 ly^

us
lU
u
luu

I

FholDgraphic

ScMices
Corporation

23 WEST MAIN STREET

WEBSTER, N.Y. 14SS0

(716) 87!t-4S03

'^>^



^

CIHM/ICMH
Microfiche
Series.

CIHM/ICIVIH
Collection de
microfiches.

Canadian Institute for Historical Microreproductions / Institut Canadian de microreproductions historlques



Technical and Bibliographic Notaa/Notat tachniquaa at bibliographiquaa

Tha Inatituta haa anamptad to obtain tha baat

original copy availabia for filming. Faaturaa of thia

copy which may ba bibiiographicaily uniqua.

which may altar any of tha imagaa in tha

raproduction, or which may significantly changa

tha uaual mathod of filming, ara chackad balow.

nColourad covara/

Couvartura da coulaur

pn Covara damagad/
Couvartura andommagia

n Covara raatorad and/or laminatad/

Couvartura raatauria at/ou palliculAa

Covar titia miaaing/
La titra da couvartura manqua

r^ Colourad mapa/

D

D
D

D

D

Cartaa giographiquaa 9n coulaur

Colourad ink (i.a. othar than blua or black)/

Encra do coulaur (i.a. autra qua biaua ou noiral

r~~| Colourad plataa and/or illuatrationa/

Planchaa at/ou illuatrationa an coulaur

Bound with othar matariai/

RaliA avac d'autraa documonts

Tight binding may cauaa shadowa or distortion

along Intarior margin/
Laroiiura sarria paut cauaar da I'ombra ou da la

diatoraion la long da la marga intiriaura

Blank laavas addad during raatoration may
appaar within tha taxt. Whanavar posaibia, thase
hava baan omittad from filming/

II sa paut qua cartainaa pagaa blanchas ajoutiaa
lors d'una raatauratlon apparaiaaant dana la taxta,

maia, loraqua cala 4tait poasibla. caa pagaa n'ont

paa *t« filmAaa.

Additional comments:/
Commantairas supplimantairas;

L'Institut a microfilm* la maillaur axamplaira
qu'il lui a iti poasibla da sa procurer. Las details

da cat axamplaira qui sont paut-4tra uniquaa du
point da vua bibliographiqua. qui pauvant modifier
una image reproduite. ou qui peuvent exiger une
modification dans la mAthoda normaia da filmage
sont indiquAa ci-daaaoua.

Th«

tol

Colourad pagaa/
Pagaa

D

Pagaa da coulaur

Pagaa damaged/
Pagaa andommagiea

Pagaa raatorad and/or laminated/
Pagaa reataur^aa at/ou pellicuiAea

^1 Pagee diacolourad. stained or foxed/
^ I Pagaa dicolories. tachaties ou piquias

Tha
pos
oft
filnr

bag
tha
aioi

oth
lira

aioi

ori

r~l Pagaa detached/
Pagaa ditachtes

Showthrough/
Tranaparance

Quality of prir

Qualiti inAgala de I'impreasion

Includaa supplementary matarii

Comprend du materiel suppi^mantaire

Only edition available/

Seule Mition diaponible

r~~| Quality of print variea/

r~~\ Includaa supplementary materiel/

I—I Only edition available/

The
aha
TIN
whi

Ma|]

diffi

antii

bagi
righi

requ
metl

Pagaa wholly or partially obscured by errata

slips, tissues, etc., have been refilmad to

ensure the best possible image/
Lea pagea totalement ou partiellement

obacurciaa par un fauillet d'arrata. une pelure,

etc., ont it* filmies A nouveau da fapon A

obtanit la mailleure image possible.

This item is filmed at the reduction ratio checked below/
Ce document est film* au taux de rMuction indiqu* ci-deaaoua.

10X 14X 18X 22X 26X XX

J

12X 16X 20X 24X 28X 32X



The copy fiim«d h«r« has lM«n raproducad thanks
to tha ganarosity of:

University of Windsor

L'axamplaira filmA fut raproduit grflca k la

gAfiArosit* da:

University of Windsor

Tha imagas appaaring hara ara tha baat quality

possibia considaring tha condition and lagibility

of tha original copy and in Icaaping with tha
filming contract spacifications.

Laa imagaa sulvantaa ont Mi raproduitaa avac la

plua grand aoin, compta tanu da la condition at
da la nattat* da l'axamplaira fiimi, at an
conformit* avac laa conditions du contrat da
fiimaga.

Original copias in printad papar covars ara filmad

baginning with tha front eovar and anding on
tha last paga with a printad or illuatratad impraa-

sion, or tha bacic covar whan appropriata. All

othar original copias ara filmad baginning on tha

firat paga with a printad or illuatratad impraa-

sion. and anding on tha laat paga with a printad

or illuatratad impraaaion.

I.aa axamplairaa originaux dont la couvartura an
papiar aat ImprimAa aont filmia an commandant
par la pramiar plat at an tarminant soit par la

darniira paga qui comporta una amprainta
d'impraaaion ou d'illuatration, aoit par la sacond
plat, aalon la caa. Toua laa autraa axamplairaa
originaux aont fiimia an eommanpant par la

pramiAra paga qui comporta una amprainta
d'impraaaion ou d'illuatration at •n tarminant par
la darniira paga qui comporta una talla

amprainta.

Tha last racordad frama on aach microficha

shall contain tha aymboi —^(moaning "CON*
TINUED"). or tha aymboi y (moaning "END"),
whichavar appliaa.

Un daa aymbolaa auivanta apparaftra sur la

darniira imaga da chaqua microficha, salon la

caa: la aymbola —»> signifia "A 8UIVRE", la

aymbola V aignifia "FIN".

IMaps, plataa, charta, ate, may ba filmad at

diffarant raduction ratioa. Thosa too larga to ba
antiraly included in ona axpoaura ara filmad

baginning in tha uppar laft hand cornar, laft to

right and top to bottom, aa many framaa aa
raquirad. Tha following diagrams illustrata tha
mathod:

Laa cartaa, planchaa, tablaaux, ate, pauvant itra

filmia ik das taux da riduction diffiranta.

Lorsqua la documant aat trap grand pour itra

raproduit an un saul clichi, 11 aat filmi i partir

da I'angia aupiriaur gaocha, da gaucha i droita,

at da haut an baa, an pranant la nombra
d'imagaa nicaaaaira. Laa diagrammaa suivants

illuatrant la mithoda.

32X

1 2 3

1 2 3

4 5 6



PBi



THE CASE

THE UNITED STA

TO BE LAID BEFORE TUB

tlDribunal of <Irbttration,

TO BE CONVENED AT GENEVA

UNDER THE

PROVISIONS OF THE TSEATY BETWEEN THE UNITED STATES OF AMERICA AND
HER MAJESTY THE QUEEN OF GREAT BRITAIN, CONCLUDED AT

WASHINGTON. MAYS, 1871.

LONDON:
RICHARD BENTLEY AND SON,

i^ubUfii^er^ fn (DcDinarp to ^tt 9^a(esitp,

NEW BURLINGTON STREET.

1872.



This is a facsimile reprint of the United States Official Case,

page for page, and line for line, in order that the references of

the two editions may be interchangeable.

TX

CHISWICK FBE8B:—PBINTKD BT WHITTINOBAU AND WILKINS,
TOOKS CUUBT, CBAKCEBT LANE.



TABLE OF CONTENTS.

Tiige.

I. Intaoduction.

Meeting of the Joint High Commission at Washington 9

Protocol of the conferences as to the Alabama claims 10

The Treaty of Washington 17

What the United States will attempt to establish 29

Evidence and documents, and how referred to 30

II. The UNFBIENDfiT COURSE FUB8UEU BT GrEAT BRITAIN TOWARD THE UmITBO

States froh the outbreak to the close of the iksubrection.

Kelations of the United States with Great Britain prior to I860.., 31

Friendly relations of the two Governments in 1860 33

The United States in 1860 34

Election of Mr. Lincoln 36

Secession of S<juth Carolina 36

Secession of Alabama .'. 36

Secession of Georgia and other States 37

Opposition to the territorial limitation of slavery the cause of secession 37

A party in the South opposed to seceasion-. 39

Inauguration of Mr. Lincoln 42

The British government informed of his purposes 42

Lord John Russell promises to await Mr. Adams's arrival before acting 4:i

The surrender of Fort Sumter 44

The insurgents to issue letters of marque 44

Proclamation giving notice of blockade 45

Objects of that proclamation 4!:

The joint action of France invited by Great Britain 45

When the President's proclamation was received in Great Britain 47

Opinion of law oflScers taken on an imperfect copy 49

Her Majesty's government decide on the first of May to recognize a state

of war 50

Lord John Russell and the insurgent commissioners discuss the recognition

of southern independence 51

Communication with the French government 52

O C O, O !?
'*<

#w V> «-» *v «,> tJ



4 CONTENTS.

II. The UNFRiEnnLT course pcrsleu by (Jreat Britain toward the United

States from tub oiitdrbak to the cxosk of the insurkection—Cont'd.
Page.

Answers of the French goTernment 53

Effect of recognition of a state of war 53

Tlie Queen's proclamation 37

Uncertainty of Her Majesty's government 57

Effect of the Queen's proclamation 58

Mr, Bright's views 62

The sovereign right to issue such a proclamation not denied 63

It was an unfriendly net 63

And issued with an unfriendly purpose 64

M. Rolin-Jacquemyns on the Queen's proclamation 64

Unfriendly conduct of Great Britain as to the declarations of the congress

of Paris 65

The instructions to Lord Lyons might have been regarded as a cause of

war 68

Former negotiations regarding the declarations of the congress of Paris 69

Lord Lyons's interview with Mr. Seward 72

Termination of negotiations with the United States 73

Great Britain desired to legalize privateering 74

Negotiations at Bichmond 74

Mr. Adams's comments 78

Contrast between conduct of Great Britain toward the United States in

the Trent affair, and toward violators of British neutrality in the insur-

gent interest 82

Mr. Rolin-Jacquemyns on British neutrality 86

Proof of the unfriendly feeling of members of the British cabinet and

Parliament 87

Conclusions 100

III. The duties which Great Britain, as a neutral, should have ob-

served toward the United States 105

The Queen's proclamation a recognition of obligations under the law of

nations , 105

Great Britain has recognized its obligations in various ways 105

The obligations recognized by the foreign enlistment act of 1 8 19 105

Municipal laws designed to aid a government in the performance of inter-

national duties 106

History of the foreign enlistment act of 1819 106

G roat Britain bound to perform the duties recognized by that act 108

The duties recognized by that act 109

Uoyal commission to revise the foreign eiiiistment act of 1819 113



CONTENTS.

III. The duties which Great Bkitain, as a kkut.{Al, hhoulu havr ob-

SERVED TOWARD THE UNITED States— Continued.

Keport of that commission

The Foreign Enlistment act of 1870

Its judicial construction

Int^jrnational law is a part of the common law of England

Duties recognized by the Queen's proclamation of neutrality

nefinition of neutrality

Duties recognized by instructions to British officials during the insurrection

Correspondence between the two governments in 1 793-'4

Treaty of November 19, 1794

Construction of that treaty by the commissioners appointed under it

The neutrality laws of the United States enacted at the request of Great

Britain...

Case of the bark Maury

Principles thus recognized by the two governments

Obligation to make compensation for injuries

Correspondence between the Uni ted States and Portugal

Principles recognized in that correspondence

Rules in the treaty of Washington

What is due diligence

Fitting out, arming, or equipping, each an otfense

The second clause of the first rule

Reasons for a change of language

Continuing force of the rule

Duty to detain offending vessels recognized by G reat Britain

Also recognized by France

The second rule of the treaty

The third rule of the treaty

Duty to make compensation for injuries

The foregoing views in harmony with the opinions of European publicists

Hautefeuille

Bluntschli

Rolin-Jacquemyns

Ortolan

Pierantoni

Lord Westbury

The case of the Swedish vessels

Offending vessels not simply contraband of war

Opinion of Ortolan

Opinion of Iluffter

Case of the Sautisima Trinidad

Controlled by the case of the Gran Para

114

116

117

118

122

123

125

126

131

132

1.33

134

135

136

137

146

148

150

159

159

159

163

163

166

166

1C8

169

169

170

171

176

181

184

185

186

193

195

196

197

201



CONTENTS.

III. Thk doties which Gkeat Britain, ah a nkcthal, mhould have ou-

HERVKI) TUM'ARD THE UlllTKI) StATBtt—ContinUtid.

Effect of a comminsion of the ofTendor as a vesHcl of wiir 802

Opinion of Sir Roundcll I'almer 204

Opinion of Chief Jiistico Marshall 204

Decision of the Supreme Court of the United States 206

The principle recognized by France, Great Britain, Spain, Portugal, and

the United States 209

Deposit of the offense 209

R^sum^ of principies 210

IV. Wherkin Great Britain failed to ferform its nuTiES as a neutral.

Admissions of British cabinet ministers 215

British ports the base of insurgent operations ; a partial hospitality shown

to the insurgents ; a branch of their government established in Liver-

pool ; their government vessels officially aided in evading the blockade,

and in furnishing them with arms, munitions, and means for carrying

on the struggle 218

The firm of Eraser, Trenholm & Co 210

Character of the blockaded coast 222

Geographical situation of Nassau and Bermuda 223

What was done at Nassau 225

The Uniied States denied permission to deposit coal at Nassau 229

Complaints to Earl Russell and his reply 232

Instructions as to hospitalities to the belligerents 233

Lord Palmcrston's threats 234

Contraband of war fraudulently cleared at Nassau for British ports 23li

Resume for the year 1862 237

Base changed to Bermuda 239

What was done at Liverpool by Bullock 240

The Florida 241

The Alabama 243

The Sumter at Gibraltar 245

The Florida at Nassau 245

Contracts for constructing six iron-cluds 246

The Sumter at Trinidad 247

The Florida at Nossuu 247

Mr. Adams represents the fortgning facts to Earl Russell 248

Earl Russell declines to act 249

Inefficiency of the foreign enlistment act 250

Propositions to amend the foreign enlistment act 251

Propositions declined by Great Britain 251



CONTENTS.

IV. Wherkin Orrat Britain failgd to i'erfokm ith ihties ab a nkutral— Cont'd.

pKge.

Propositions renewed and declined 353

These proceedings were an abandonmenti in advance, of " due diligence " 256

The Georgia 356

The Alexandra 237

The rulings in the Alexandra case emasculated the foreign enlistment act 259

Laird's iron'clad rams 360

Their detention not an abandonment of the lax construction of the duties

of a neutral 364

The contracts with Arman for the construction of vessels in France 366

Conduct of the French Qovernment 267

Contrast between the conduct of France and of Great Britain 209

The Tuscaloosa at the Cape of Good Hope 270

She is released against the advice of Sir Baldwin Walker 272

The course of the governor is disapproved 272

I The Tuscaloosa comes again into the waters of the Colony 273

The governor reverses his policy and seizes the vessel 273

His course is again disapproved 274

Blockade-running 274

Cotton shipments 275

The insurgent government interested in blockade-running 278

These facts brought to Earl Russell's notice , 282

He sees no offense in them 282

Earl Russell's attention again called to these facts 284

He again sees no offense in them 285

Blockade-running in partnership with the insurgent government 286

Continued partiality 288

The Rappahannock 291

The Shenandoah 293

Mr. Mountague Bernard's list of vessels detained by Great Britain 296

The charges in Mr. Fish's instructions of September 25, 18C9, are sustained

by this evidence 300

y. WuEREiN Great Britain failed to perform its niiTiGS ah a Neutral.

The Insurgent Cruisers.

Earl Russell denounces the acts of which the United States complain as

unwarranted and totally unjustifiable 309

British territory the base of the naval operations of the insurgents 310

Their arsenal 310

The systematic operations of the insurgents a violation of the duties of a

neutral 311

Continuing partiality for the insurgents 313

Recapitulation of hostile acts tolerated in British Possessions 314



\

8 rONTKNTS.

f^

V. WiiERRiN Grkat nniTAiN rAir.Kii TO rp.RKOHM iTH iii'Tin:* AH A Nki:trai..

TiiB iNitrRORMT CiiriRERB—Conliniictl,
Pag*,

These facts throw suspicion upon the acts uf British olRrials toward tho

insurgent cruisers •'M fl

They show an abnegation of all diligence to prevent the acts complnintul

of 317

They throw upon Great Britain the burden of proof to hhow that the acts

complained of could not have been prevented 318

List of tho insurgent cruisers 330

The Sumter 320

ThoNoshville 328

Tho Florida and her tenders, the Clarence, the Taciiny, and the Archer 332

The Alabama nnd her tender, the Tuscaloosa 3<S4

The Hfltribution 390

The Georgia 392

The Tallahassee, or tho Olustee 409

The Chickaniauga 413

The Shenandoah 416

Summary 454

The conduct of other nations contrasted with that of Great Britain 462

VI. The Tbidinal bhoixd award a bum in orous to the United Statei*.

Oifer of the American Commissioners in the Joint High Commission 407

Rejection of the offer by tho British Commissioners 468

Terms of the submission by the Treaty 468

General statement of the claims 469

Claims growing out of the destruction of vessels and cargoes 469

Government vessels 470

Merchant vessels 470

Injuries to persons 471

Expenditures in pursuit of the cruisers 472

Transfer of vessels to the British flag 472

Prolongation of the war 475

Enhanced rates of insurance 476

Interest claimed to the date of payment 479

Reasons why a gross sum should be awarded 480

Index 483



CASE OF THE UNITED STATES.

PART I.

INTRODUCTION.

In the spring of the present year (1871) five joUrnPh^com-

Commissioners on the part of Great Britain and ^^^^^^
»' ^»*''-

five Commissioners on the part of the United

States of America met at Washington in a body,

which, when organized, was known as the Joint

High Commission, in order to discuss, and, if

possible, to arrange for, the adjustment of several

causes of difference between the two Powers.

Among the subjects which were brought before

that body by the United States were "the differ-

ences which arose during the rebellion in the

United States, and which have existed since then,

growing out of the acts committed by the several

vessels, which have given rise to the claims gener-

ically known as the Alabama Claims.'"

The sessions of the Joint High Commission

were many in number, and were largely devoted

to the consideration of the differences referred to

in Mr. Fish's letter to Sir Edward Thornton, from

' Mr. Fish to Sir Edward Thornton, January 30, 1871, Vol. VI, page 16.

2

i



10 INTRODUCTION.

Meeting of the ^Wch the above-cited quotation is made. The
Joint High Com- -''

misMon at Wash-
jjjgjj Commissioners, in the protocol of their

thirty-sixth conference, caused to be reworded a

statement of their negotiations on this subject, in

the following language

:

Protocol of the " At the conference held on the 8th of March the
confcrcncGS &s to «

the Alabama American Commissioners stated that the people

and Government of the United States felt that

they had sustained a great wrong, and that great

injuries and losses were inflicted upon their com-

merce and their material interests by the course

and conduct of Great Britain during the recent

rebellion in the United States; that what had

occurred in Great Britain and her colonies during

that period had given rise to feelings in the United

States which the people of the United States did

not desire to cherish toward Great Britain; that

the history of the Alabama and other cruisers,

which had been fitted out, or armed, or equipped,

or which had received augmentation of force in

Great Britain or in her colonies, and of the oper-

ations of those vessels, showed extensive direct

losses in the capture and destruction of a large

number of vessels, with their cargoes, and in the

heavy national expenditures in the pursuit of the

cruisers, and indirect injuvy in the transfer of a

large part of the American commercial marine to

the British flag, in the enhanced payments of

insurance, in the prolongation of the war, and in
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rrutuool of the

conferences as to

2^Ll a O c> r>

the addition of a large sum to the cost of the war

and the suppression of the rebellion ; and also c^aLw^
'****"*

showed that Great Britain, by reason of failure in

the proper observance of her duties as a neutral,

had become justly liable for the acts of those

cruisers and of their tenders ; that the claims for

the loss and destruction of private property which

had thus far been presented amounted to about /

fourteen millions of dollars, without interest,^ f ^ /i' ¥ '--' ''-^ ^ '^

which amount was liable to be greatly increased.^

by claims which had not been presented; that the
^^

cost to which the Government had been put in

the pursuit of cruisers could easily be ascertained

by certificates of Government accounting officers

;

that, in the hope of an amicable settlement, no

estimate was made of the indirect losses, without

prejudice, however, to the right to indemnification

on their account in the event of no such settle-

ment being made.

"The American Commissioners further stated

that they hoped that the British Commissioners

would be able to place upon record an expression

of regret by Her Majesty's Government for the

depredations committed by the vessels whose acts

were now under discussion. They also proposed

that the Joint High Commission should agree

upon a sum which should be paid by Great Britain

to the United States, in satisfaction of all the claims

and the interofst thereon.
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Protocol of the

conferences as to

the Alabama
Claims.

!l

INTRODUCTION.

" The British Commissioners replied that Her

Majesty's Government could not admit that Great

Britain had failed to discharge toward the United

States the duties imposed on her by the rules of

International Law, or that she was justly liable to

make good to the United States the losses occa-

sioned by the acts of the cruisers to which the

American Commissioners had referred. They

reminded the American Commissioners that sev-

eral vessels, suspected of being designed to cruise

against the United States, including two iron-clads,

had been arrested or detained by the British Gov-

ernment, and that that Government had, in some

instances, not confined itself to the discharge of in-

ternational obligations, however widely construed,

as, for instance, when it acquired, at a great cost

to the country, the control of the Anglo-Chinese

Flotilla, which, it was apprehended, might be

used against the United States.

" They added that, although Great Britain had,

from the beginning, disavowed any responsibility

for the acts of the Alabama and the other vessels,

she had already shown her willingness, for the

sake of the maintenance of friendly relations with

the United States, to adopt the principle of arbi-

tration, provided that a fitting Arbitrator could be

found, and that an agreement could be come to as

to the points to which arbitration should apply.
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They would, therefore, abstain from replying in

detail to the statement of the American Commis-

sioners, in the hope that the necessity for entering

upon a lengthened controversy might be obviated

by the adoption of so fair a mode of settlement

as that which they were instructed to propose ; and

they had now to repeat, on behalf of their Govern-

ment, the offer of arbitration.

" The American Commissioners expressed their

regret at this decision of the British Commis-

sioners, and said further that they could not con-

sent to submit the question of the liability of Her

Majesty's Government to arbitration unless the

principles which should govern the Arbitrator in

the consideration of the facts could be first agreed

upon.

" The British Commissioners replied that they

had no authority to agree to a submission of these

claims to an Arbitrator with instructions as to the

principles which should govern him in the con-

sideration of them. They said that they should

be willing to consider what principles should be

adopted for observance in future ; but that they

were of opinion that the best mode of conducting

an arbitration was to submit the facts to the Arbi-

trator, and leave him free to decide upon them after

hearing such arguments as might be necessary.

" The American Commissioners replied that they

Protocol of the

conferences as to

the Alabama
Claims.
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I

iVotocoi of the were willinff to consider what principles should
conferences as to o r r

claims^'*'**"'* ^® ^*^^ dowH for observance in similar cases in

fixture, with the understanding that any principles

that should be agreed upon should be held to be

applicable to the facts in respect to the Alabama

Claims.

" The British Commissioners replied that they

could not admit that there had been any violation

of existing principles of International Law, and

that their instructions did not authorize them to

accede to a proposal for laying down rules for the

guidance of the Arbitrator, but that they would

make known to their Government the views of

the American Commissioners on the subject.

" At the respective conferences on March 9,

March 10, March 13, and March 14, the Joint High

Commission considered the form of the declara-

tion of principles or rules which the American

Commissioners desired to see adopted for the

instruction of the Arbitrator and laid down for

observance by the two Governments in future.

" At the close of the conference of the 14th of

March, the British Commissioners reserved several

questions for the consideration of their Govern-

ment
" At the conference on the 5th of April, the

British Commissioners stated that they were in-

structed by Her Majesty's Government to declare
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that Her Majesty's Government could not assent

to the proposed rules as a statement of principles

of International Law which were in force at the

time when the Alabama Claims arose, but that

Her Majesty's Government, in order to evince its

desire of strengthening the friendly relations be-

tween the two countries, and of making satisfac-

tory provision for the future, agreed that, in decid-

ing the questions between the two countries arising

out of those claims, the Arbitrator should assume

that Her Majesty's Government had undertaken

to act upon the principles set forth in the rules

which the American Commissioners had proposed,

viz:

"
' That a neutral Government is bound,

" ' First, to use due diligence tQjprevent the fittiiig

out, arming, or equipping, within its jurisdiction, of

any vessel which it has reasonable ground to believe

is intended to cruise or carry on war against a

Power with which it is at peace; and also to use

like diligence to prevent the departure from its

jurisdiction of any vessel intended to cruise or

carry ^n war as above, such vessel having been

specially adapted, in whole or in part, within such

jurisdiction, to warlike use.

" ' Secondly, not to permit or suffer either belli-

gerent to make use of its ports or waters as the

base of naval operations against the other, or for

Frotoco! of the

conferences as to

the Alabama
Claims.

/ Cm U- rC 2. ^U A C. <A U-



16 INTRODUCTION.

^tocoi of the tJie purpose of the renewal or auffmentation of
conferences as to '^ *^ o

ciafros.^
'****""* military supplies or arms, or the recruitment of

men.
"

' Thirdly, to exercise due diligence in its own

ports or waters, and, as to all persons within its

jurisdiction, to prevent any violation of the fore-

going obligations and duties.'

" It being a condition of this undertaking that

these obligations should in future be held to be

binding internationally between the two countries.

" It was also settled that, in deciding the matters

submitted to him, the Arbitrator should be gov-

erned by the foregoing rules, which had been

agreed upon as rules to be taken as applicable to

the case, and by such principles of International

Law, not inconsistent therewith, as the Arbitrator

should determine to have been applicable to the

case.

" The Joint High Commission then proceeded to

consider the form of submission and the manner

of constituting a Tribunal of Arbitration.

" At the conferences on the 6th, 8th, 9th, 10th,

and 12th of April the Joint High Commission

considered and discussed the form of submission,

the manner of the award, and the mode of select-

ing the Arbitrators.

" The American Commissioners, referring to the

hope which they had expressed on the 8th of
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March, inquired whether the British Commission-

ers were prepared to place upon record an expres-

sion of regret by Her Majesty's Government for

the depredations committed by the vessels whose

acts were now under discussion; and the British

Commissioners replied that they were authorized

to express, in a friendly spirit, the regret felt by

Her Majesty's Government for the escape, under

whatever circumstances, of the Alabama and other

vessels from British ports, and for the depreda-

tions committed by those vessels.

" The American Commissioners accepted this

expression of regret as very satisfactory to them

and as a token of kindness, and said that they felt

sure it would be so received by the Government

and people of the United States.

" In the conference on the 13th of April the

Treaty, Articles I to XI, were agreed to."

The Treaty referred to in this statement was

signed at Washington on the 8th day of May,

1871, and the ratifications thereof were exchanged

at London on the 17th day of the following June.

The articles which relate to this subject are the

following

:

"Article I.

" Whereas differences have arisen between the

Government of the United States and the Gov-

ernment of Her Britannic Majesty, and still exist,

3

Protocol of the

conferences m to

the Alabama
Claims.

The Treaty of

Washington.



18 INTRODUCTION.

WMhliirt^'^
"' growing out of the acts committed by the several

vessels which have given rise to the claims generi-

cally known as the * Alabama Claims;'

" And whereas Her Britannic Majesty has au-

thorized Her High Commissioners and Plenipoten-

tiaries to express, in a friendly spirit, the regret

felt by Her Majesty's Government for the escape,

under whatever circumstances, of the Alabama

and other vessels from British ports, and for the

depredations committed by those vessels

:

" Now, in order to remove and adjust all com-

plaints and claims on the part of the United

States, and to provide for the speedy settlement

of such claims, which are not admitted by Her

Britannic Majesty's Government, the High Con-

tracting Parties agree that all the said claims,

growing out of acts committed by the aforesaid

vessels, and generically known as the ' Alabama

Claims,' shall be referred to a Tribunal of Arbitra-

tion, to be composed of five Arbitrators, to be

appointed in the following manner, that is to say

:

One shall be named by the President of the United

States; one shall be named by Her Britannic

Majesty; His Majesty the King of Italy shall be

requested to name one ; the President of the Swiss

Confederation shall be requested to name one ; and

His Majesty the Emperor of Brazil shall be re-

quested to name one.
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" In case of the death, absence, or incapacity to ^'^^*.„ '{^"^
"^

serve of any or either of the said Arbitrators, or

in the event of either of the said Arbitrators omit-

ting or declining or ceasing to act as such, the

President of the United States, or Her Britannic

Majesty, or His Majesty the King of Italy, or

the President of the Swiss Confederation, or His

Majesty the Emperor of Brazil, as the case may

be, may forthwith name another person to act

as Arbitrator in the place and stead of the Ar-

bitrator originally named by such Head of a State.

" And in the event of the refusal or omission for

two months after receipt of the request from

either of the High Contracting Parties of His

Majesty the King of Italy, or the President of

the Swiss Confederation, or His Majesty the

Emperor of Brazil, to name an Arbitrator, either

to fill the original appointment, or in the place

of one who may have died, be absent, or inca-

pacitated, or who may omit, decline, or from

any cause cease to act as such Arbitrator, His

Majesty the King of Sweden and Norway shall

be requested to name one or more persons, as the

case may be, to act as such Arbitrator or Arbi-

trators.

"Article II.

" The Arbitrators shall meet at Geneva, in

Switzerland, at the earliest convenient day after



20 INTRODUCTION.

WMhlnirt««"'
"' ^^^y ^^^ hA\e been named, and shall proceed

impartially and carefully to examine and decide

all questions that shall be laid before them on the

part of the Governments of the United States

and Her Britannic Majesty, respectively. All

questions considered by the Tribunal, including

the final award, shall be decided by a majority of

all the Arbitrators.

" Each of the High Contracting Parties shall also

name one person to attend the Tribunal as its

agent to represent it generally in all matters con-

nected with the arbitration.

1 il

" Article III.

" The written or printed case of each of the two

Parties, accompanied by the documents, the offi-

cial correspondence, and other evidence on which

each relies, shall be delivered in duplicate to each

of the Arbitrators and to the agent of the other

Party as soon as may be after the organization of

the Tribunal, but within a period not exceeding

six months from the date of the exchange of the

ratifications of this Treaty.

u Article IV.

" Within four months after the delivery on both

sides of the written or printed case, either Party

may, in like manner, deliver in duplicate to each
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of the said Arbitrators, and to the agent of the ^2,*uJ^'^
**'

other Party, a counter-case and additional docu-

ments, correspondence, and evidence, in reply to

the case, documents, correspondence, and evi-

dence so presented by the other Party.

" The Arbitrators may, however extend the time

for delivering such counter-case, documents, cor-

respondence, and evidence, when, in their judg-

ment, it becomes necessary, in consequence of the

distance of the place from which the evidence to

be presented is to be procured.

"If in the case submitted to the Arbitrators

either Party shall have specified or alluded to any

report or document in its own exclusive posses-

sion, without annexing a copy, such Party shall

be bound, if the other Party thinks proper to

apply for it, to furnish that Party with a copy

thereof; and either Party may call upon the

other, through the Arbitrators, to produce the

originals or certified copies of any papers adduced

as evidence, giving in each instance such reason-

able notice as the Arbitrators may require.

(( Article V.

" It shall be the duty of the agent of each Party,

within two months after the expiration of the

time limited for the delivery of the counter-case

on both sides, to deliver in duplicate to each of
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WMh'n ton"'
°' '^® ^^^^ Arbitrators and to the agent of the other

Party a written or printed argument, showing the

points and referring to the evidence upon which

his Government relies; and the Arbitrators may,

if they desire further elucidation with regard to

any {)oint, require a written or printed state-

ment or argument, or oral argument by coun-

sel upon it ; but in such case the other

Party shall be entitled to reply either orally or in

writing, as the case may be.

" Article VI.

" In deciding the matters submitted to the Ar-

bitrators they shall be governed by the following

three rules, which are agreed upon by the High

Contracting Parties as rules to be taken as appli-

cable to the case, and by such principles of Inter-

national Law, not inconsistent therewith, as the

Arbitrators shall determine to have been appli-

cable to the case

:

X RULES.

'' " A neutral Government is bound

—

" First, to use due diligence to prevent the fitting

out, arming, or equipping, within its jurisdiction,

of any vessel which it has reasonable ground to

believe is intended to cruise or to carry on war

against a Power with which it is at peace ; and

I
1^1
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also to use like diligence to prevent the departure
yf'^^^^

1^**^ "'

from its jurisdiction, of any vessel intended to

cruise or carry on war as above, such vessel hav-

ing been specially adapted, in whole or in part,

within such jurisdiction, to warlike use.

" Secondly, not to permit or suffer either bellig-

erent to make use of its ports or waters as the

base of naval operations against the other, or for

the purpose of the renewal or augmentation of

military supplies or arms, or the recruitment of

men.

" Thirdly, to exercise due diligence in its own

ports and waters, and, as to all persons within its

jurisdiction, to prevent any violation of the fore-

going obligations and duties.

'^ Her Britannic Majesty has commanded her

High Commissioners and Plenipotentiaries to de-

clare that Her Majesty's Government cannot assent

to the foregoing rules as a statement of princi-

ples of International Law which were in force at

the time when the claims mentioned in Article I

arose, but that Her Majesty's Government, in order

to evince its desire of strengthening the friendly

relations between the two countries, and of

making satisfactory provision for the future,

agrees that in deciding the questions between the

two countries arising out of those claims, the

Arbitrators should assume that Her Majesty's

\
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°' Government had undertaken to act upon the

principles set forth in these rules.

j

" And the High Contracting Parties agree to

observe these rules as between themselves in

future, and to bring them to the knowledge of

other maritime Powers, and to invite them to ac-

cede to them.

"Article VII.

" The decision of the Tribunal shall, if possible,

be made within three months from the close of

the argument on both sides.

" It shall be made in writing and dated, and shall

be signed by the Arbitrators who may assent to it.

" The said Tribunal shall first determine as to

each vessel separately whether Great Britain has,

by any act or omission, failed to fulfill any of the

duties set forth in the foregoing three rules, or

recognized by the principles of International Law

not inconsistent with such rules, and shall certify

such fact as to each of the said vessels. In case

the Tribunal find that Great Britain has failed to

fulfill any duty or duties as aforesaid, it may, if it

think proper, proceed to award a sum in gross to

be paid by Great Britain to the United States for

all the claims referred to it ; and in such case

the gross sum so awarded shall be paid in coin by

the Government of Great Britain to the Govern-

M
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ment of the United States, at Washington, within

twelve months after the date of the award.

" The award shall be in duplicate, one copy

whereof shall be delivered to the agent of the

United States for his Government, and the other

copy shall be delivered to the agent of Great

Britain for his Government.

" Article VI IT.

"Each Government shall pay its own agent and

provide for the proper remuneration of the counsel

employed by it and of the Arbitrator appointed by

it, and for the expense of preparing and submitting

its case to the Tribunal. All other expenses con-

nected with the arbitration shall be defrayed by

the two Governments in equal moieties.

" Akticls IX.

" The Arbitrators shall keep an accurate record

of their proceedings, and may appoint and employ

the necessary officers to assist them.

" Article X.

" In case the Tribunal finds that Great Britain

has failed to fulfill any duty or duties as aforesaid,

and does not award a sum in gross, the High Con-

tracting Parties agree that a Board of Assessors

shall be apjx)inted to ascertain and determine what

4

25
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shall be paid by Great Britain to the United States

on account of the liability arising from such failure,

as to each vessel, according to the extent of such

liability as decided by the Arbitrators.

" The Board of Assessors shall be constituted as

follows : One member thereof shall be named by

the President of the United States, one member

thereof shall be named by Her Britannic Majesty,

and one member thereof shall be named by the

Representative at AVashington of His Majesty the

King of Italy ; and, in case of a vacancy happening

from any cause, it shall be filled in the same man-

ner in which the original appointment was made.

" As soon as possible after such nominations the

Board of Assessors shall be organized in Wash-

ington, Avith power to hold their sittings there, or

in New York, or in Boston. The members thereof

shall severally subscribe a solemn declaration that

they will impartially and carefully examine and

decide, to the best of their judgment and accord-

ing to justice and equity, all matters submitted to

them, and shall forthwith proceed, under such

rules and regulations as they may prescribe, to the

investigation of the claims which shall be pre-

sented to them by the Government of the United

States, and shall examine and decide upon them

in such order and manner as they may think

T''ilU<i
-*»-"'"^-
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proper, but upon such evidence or information
^^^njJjJJ**^

"^

only as shall be furnished by or on behalf of the

Governments of the United States and of Great

Britain respectively. They shall be bound to hear

on each separate claim, if required, one person on

behalf of each Government, as counsel or agent.

A majority of the Assessors in each case shall be

sufficient for a decision.

" The decision of the Assessors shall be given

upon each claim in writing, and shall be signed by

them respectively and dated.

" Every claim shall be presented to the Asses-

sors within six months from the day of their first

meeting, but they may, for good cause sho^vn, ex-

tend the time for the presentation of any claim to

a further period not exceeding three months.

" The Assessors shall report to each Govern-

ment, at or before the expiration of one year from

the date of their first meeting, the amount of claims

decided by them up to the date of such report

;

if further claims then remain undecided, they

shall make a further report at or before the ex-

piration of two years from the date of such first

meeting ; and in case any claims remain undeter-

mined at that time, they shall make a final report

within a further period of six months.

" The report or rejjorts shall be made in dupli-

cate, and one co[)y thereo hall be delivered to the

Pi
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The Treaty of Secretary of State of the United States, and one
Wastningtun. •' '

copy thereof to the Representative of Her Britan-

nic Majesty at Washington.

" All sums of money which may be awarded

under this Article shall be payable at Washington,

in coin, within twelve months after the delivery

of each report.

" The Board of Assessors may employ such

clerks as they shall think necessary.

" The expenses of the Board of Assessors shall

be borne equally by the two Governments, and

paid from time to time, as may be found expedi-

ent, on the production of accounts certified by

the Board. The remuneration of the Assessors

shall also be paid by the two Governments in

equal moieties in a similar manner.

" Article XL

" The High Contracting Parties engage to con-

sider the result of the proceedings of the Tribunal

of Arbitration and of the Board of Assessors,

should such Board be appointed, as a full, perfect,

antl final settlement of all the claims hereinbefore

referred to ; and further engage that every such

claim, whether the same may or may not have been

presented to the notice of, made, preferred, or laid

before the Tribunal or Board, shall, from and after

the conclusion oi' the i^'occediiips of tlie Tribunal

, Ik.
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or Board, be considered and treated as finally

settled, barred, and henceforth inadmissible."

In accordance with the i)rovisions of Article What the United
^ states will at-

III of the Treaty, the United States have the
{fj^f"

*^ *"'«'••

honor to lay before the Tribunal of Arbitration

this their " Printed Case," accompanied by the

documents, the official correspondence, and other

evidence on which they rely. They propose to

show, by a historical statement of the course pur-

sued by the British Government toward the United

States, from the outbreak of the insurrection in

the Southern States of the United States, that

there was on the part of the British Government

a studied unfriendliness or fixed predisposition

adverse to the United States, which furnished a

constant motive for the several acts of omission

and commission, hereinafter complained of, as

inconsistent with its duty as a neutral.

Having adduced the evidence of this fact, the

United States will next endeavor to indicate to

the Tribunal of Arbitration what they deem to

have been the duties of Great Britain toward the

United States, in respect to the several cruisers

which will be named in this paper.

They will then endeavor to show that Great Brit-

ain failed to perform those duties, both generally,

and si)ecifically as to each of the cruisers ; and that

such failure involved the liability to remunerate
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sut'es^n'"'*^. *^® United States for losses thus inflicted upon

Hsh.'**
^ **'*'** them, upon their citizens, and upon others pro-

tected by their flag.

Lastly, they will endeavor to satisfy the Tribu-

nal of Arbitration that it can find, in the testimony

which will be offered by the United States, ample

material for estimating the amount of such injuries,

and they Avill ask the Tribunal to exercise the

powers conferred upon it by Article VII of the

Treaty, in awarding " a sum in gross, to be jmid

by Great Britain to the United States, for all the

claims referred to."

In April, 1869, the President communicated

to the Senate a mass of official correspondence

and other pajiers relating to those claims, which

was printed in five volumes. These, and two addi-

tional volumes, containing further correspondence,

evidence, and documents, accompany this case.

The whole will form " the documents, the official

correspondence, and the other evidence on which

[the United States] relies," which is called for by

Article III of the Treaty. Reference will be

made throughout this paper to these volumes thus

:

" Vol. I, page 1," &c., &c., &c. The United States

understand, however, that they may, under the

terms of the Treaty, present hereafter " additional

documents, correspondence, and evidence," and

they reserve the right to do so.



PART II.

THE UNFRIENDLY COUESE PURSUED BY
GREAT BRITAIN TOWARD THE UNITED

STATES FROM THE OUTBREAK TO THE
CLOSE OF THE INSURRECTION.

Belations of the

United States
In 1860 the United States had been an inde-

pendent nation for a period of eighty-four years, *:jji» ^Pj"*^ ^^jj'-

and acknowledged as such by Great Britain for a

period of seventy-seven years.

During this period, while sharing to a remarka-

ble extent in the general prosperity of the Christian

Powers, they had so conducted their relations

toward those Powers as to merit, and they believed

that they had secured, the good-will and esteem

of all. Their prosperity was the result of honest

thrift ; their exceptional increase of population

was the fruit of a voluntary immigration to their

shores ; and the vast extension of their domain was

acquired by purchase and not by conquest.

From no people had they better right to expect

a just judgment than from the people of Great

Britain. In 1783, the War of Separation had been

closed by a treaty of peace, which adjusted all the

questions then pending between the two Govern-

ments. In 1794, new questions having arisen,
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ports of the United States a base of hostile ojiera-

tions against Great Britain, a new treaty was made,

at the instance of the United States, by which all

the difficulties were arranged satisfactorily to Great

Britain, and at the same time so as to preserve

the neutrality and the honor of the United States.

In the same year, also, the first neutrality act was

passed by Congress,' prescribing rules and estab-

lishing the modes of proceeding to enable the

United States to perform their duties as a neutral

toward Great Britain and other belligerents. In

1812, they were forced into war with Great Brit-

ain, by the claim of that Power to impress seamen

on the high seas from vessels of the United States.

After three years the war ceased, and the claim

has never since been practically enforced. In

1818, they met British negotiators more than half-

way in arranging disputed points about the North

American Fisheries. In 1827, having added to

their own right of discovery the French and Span-

ish titles to the Pacific coast, they voluntarily

agreed to a joint occupation of a disputed portion

of this territory, rather than resort to the last

arbitrament of nations. In 1838, when a serious

rebellion prevailed in Canada, the Congress of the

United States, at the request of Great Britain,

' For an abstract of this net see Vol. IV, pp. 102-103.
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passed an act authorizing the Government to exer- ^Jg']""*
*^J^^l

cise exceptional powers to maintain the national
nin'^riorT^isfo"

neutrality. In 1842 the Government of the United

States met a British Envoy in a spirit of concilia-

tion, and adjusted by agreement the disputed

boundary between Maine and the British Posses-

sions. In 1846 they accepted the proposal of Great

Britain, made at their own suggestion, to adopt the

forty-ninth jmrallel as a compromise-line between

the two Columbias, and to give to Great Britain the

wholeof Vancouver's Island. In 1850 they waived,

by the Clayton-Bulwer Treaty, the right of acqui-

sition on the Isthmus, across which for many years

the line of communication from one part of their

dominions to the other must run. In 1854, they

conferred ujion the people of the British Posses-

sions in North America the advantages of a free,

full commercial intercourse with the United States

for their products, without securing corresponding

benefits in return. Thus a series of difficult ques-

tions, some of which might have led to war, had

been peaceably arranged by negotiations, and the

increasing intercourse of the two nations was con-

stantly fostered by continuing acts of friendliness

on the part of the Government of the United States.

All the political relations of the United States

with England, with the exception of the episode Gm-emmcnts

of the war of 1812, had been those of increasing

amity and friendship, confirmed by a repeated

6

Friendly rela-

tions of the two



Bi UNFRIENDLINESS OF OREAT BRITAIN.

^ rt

i

tions^'of'^the Two y^^Wing of extreme rights, rather than imperil the

(3^ovj.rnment8 in
cordial relations which the United States so much

desired to maintain with their nearest neighbors,

their best customers, and their blood- relations.

They had good right, therefore, to believe, and

they did believe, that, by virtue of this friendly

political understanding, and in consequence of the

gradual and steady assimilation of the commercial

interests and the financial policies of the two

Governments, there was in Great Britain, in the

summer of 1860, sympathy for the Government

and affection for the people of the United States.

They had equal reason to think that neither the
*

British Government nor people would look with

either ignorance or unconcern upon any disaster

to them. Above all, they had at that time a right

to feel confident, that in any controversy which

might grow out of the unhappy existence of

African slavery in certain of the Southern States,

the British Government would not exercise its

sovereign powers, questionably or unquestionably,

in favor of the supporters of slavery.

On the Gth day of November, in that year,

the jurisdiction of the Government of the United

States extended unquestioned over eighteen States

from Avhich African slavery was excluded ;* over

' Maine, New Hampshire, Vermont, Massachusetts, Rhode Island,

Connecticut, New York, New Jersey, Pennsylvania, Ohio, Indiana,

Illinois, Michigan, Iowa, Wisconsin, California, Minnesota, Oregon.

The United
States in 1860.
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fifteen States in which it waa establiahed by law ;' ^^^^".^ JJeV.""*

and over a vast territory in which, under the then

prevailing laws, persons with African blood in

their veins could be held as slaves.

This large unsettled or partially settled ter-

ritory, as it might become peopled, was also liable

to be divided into new States, which, as they en-

tered the Union, might, as the law then stood,

become " Slave States," thus giving the advocates

of slavery an increased strength in the Congress

of the nation, and more especially in the Senate,

and a more absolute control of the National Gov-

ernment.

Since the date named three new States, enti-

tled to a representation of six Senators in the

National Senate, have been admitted into the

Union from this territory f and the remainder of

the great dominions of the United States is now

divided into ten incipient political organizations,

known as Territories, which, with one excep-

tion, may at some future time become States.'*

' Delaware, Maryland, Virginia, North Carolina, South Carolina,

Georgia, Kentucky, Tennessee, Louisiana, Mississippi, Alabama,

Missouri, Arkansas, Florida, Texas.

' Nevada, Nebraska, Kansas. West Virginia was formed from a

portion of the territory of Virginia, and for this reason does not

come within the meaning of the text, though it became a State after

the date mentioned.

' New Mexico, Utah, Washington, Dakota, Colorado, Arizona,

Idaho, Montana, Wyoming, District of Columbia. The territory

known ns the Indian Territory is without political organization,

having neither Governor nor Delegate in Congress. It cannot be

considered as coming within the meaning of the text.
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The general election for President of the United

States, which took place on the Gth of November,

1860, was conducted in strict conformity with the

l)rovision 8 of the Constitution and laws of the

country, and resulted in the choice of Abraham

Lincoln. The party which elected him was

pledged in advance to maintain " that the normal

condition of all the territory of the United States

is that of freedom," and to " deny the authority

of Congress, of a Territorial Legislature, or of any

individuals, to give legal existence to slavery in

luiy Territory of the United States.'" The word

" Territory " is here used in the above-mentioned

sense of an incipient political organization, which

may at some future time become a State.

This decision of the people of the United States

was resisted by some of the inhabitants of the

States where slavery prevailed. The people of

South Carolina, with an undoubted unanimity,

commenced the hostile movement. In the fol-

lowing month they proclaimed, through a State

Convention, their purpose to secede from the

Union, because the party about to come into

power had "announced that the South shall be

excluded from the common territory."^ The

State of Alabama, on the 11th of January, with

' Greeley's American Conflict, Vol. I, page 320.

' McPhcrsun's History of the Kolxjllion, page 16.

I ii
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much less unatiimity, (the vote in the Convention of AUUma.

being 61 ayes to 39 nays,') followed the example

of South Carolina, giving as their reason that

the election of Mr. Lincoln, " by a sectional party,

avowedly hostile to the domestic institutions [i. e.,

slavery] of Alabama," was " a political wrong of

an insulting and menacing character.'"'

The State of Georgia followed after a much

greater struggle, in which the party in lavor of

remaining in the Union resisted to the last, the

final vote being 208 ayes to 81) nays.** Florida,

Mississippi, Louisiana, and Texas each framed an

ordinance of secession from the Union before the

4th of February, in each case with more or less

unanimity.

On the 4th of February, 1861, representatives

from some of the States which had attempted to
[he coumVIS

go through the form of secession, and represen-

tatives from the State of North Carolina, which

had not at that time attempted it, met at Mont-

gomery,^ in the State of Alabama, for the purpose

of organizing a provisional government, and hav-

hig done so, elected Mr. Jefferson Davis as the Pro-

visional President, and Mr. Alexander H. Stephens

as the Provisional Vice-President of the proposed

' MoPherson's History of tho Rebellion, page 4.
'' Appleton's Annual Cyclopa;dia, 1861, page 10,

' MrPherson's History of the liebellion, page 3.

* Appleton's Annual CycKipwdia, 1861, Vol. 1. page 126.

Opposition to

the territorial lim-

sion.
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Opposition to Confpdprfttion
the territorial lim-

'^""retieraiion.

sion.

In accepting this office, on the

IKusfof?S 18th of February, Mr. Jefferson Davis said :
'" We

have v>;lnly endeavored to secure tranquillity and

obtain respect for the rights to which we were

entitled," [i. e., the right to extend the domains of

slavery.] " As a necessity, and not a choice, we

have resorted to the remedy of separation." * *

" Our industrial pursuits have received no check
;

the cultivation of our fields progresses as hereto-

fore ; and even should we be involved in war, there

would be no considerable diminution in the pro-

duction of the staples which have constituted our

exports, in which the commercial world has an

interest scarcely less than our own. This common

interest of producer and consumer can only be

intercepted by an exterior force, which should

obstruct its transmission to foreign markets—

a

course of conduct which would be detrimental

to the manufacturing and commercial interests

abroad."

Mr. Stephens spoke with still more explicitness.

He said^ the " foundations [of the new govern-

ment] are laid. Its corner-stone rests upon the

great truth that the negro is not equal to the white

man; that slavery—subordination to the superior

race—is his natural and moral condition."

' Apploton's Annual CydopfEdia, 1861, page 613.

' Appleton's Annual Cyclopedia, 1861, page 129.
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Having thus formally declared that the con-
the^t^'Sai lim-

templated limitation of the territory within which 'pZ^^ft^^l

negro slavery should be tolerated was the sole

cause of the projected separation, and having

appealed to the world to support them, the se-

ceding States made efforts, which proved vain, to

induce the other slave States to join them. No

other States passed ordinances of secession until

after the fall of Fort Sumter. On the contrary,

the people of the States of Tennessee^ and Mis-

souri* before that time voted by large majorities

against secession ; and in the States of North

Carolina and Virginia conventions were called

and were in session when some of the events

hereinafter referred to took place ; and these

bodies were known to be opposed to the revolu-

tionary movements in South Carolina and the six

States bordering on the Gulf of Mexico.

A large minority, if not a majority, of the peo- g^^j^P"'^ j^*''*

I^le of the slave States known as Border States, and '*««=ession.

of the mountainous parts of the six States known

as the Gulf States, did not desire separation.

They were attached to the Union, which had

fostered and protected their interests, and they

expressed no dissatisfaction, except with the pro-

posed policy as to the extension of slavery, and

' McPherson's History of the Rebellion, page 5.

' Appleton's Annual Cyclopedia, 1861, page 478.
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South^^o'^osed
*^* ^" many cases not even with that. Their feelings

secession. .^^j.^ forcibly cxprcssecl by the distingushed Alex-

ander H. Stephens, Provisional Vice-President of

the Montgomery Government, in a speech made

in the Convention in Georgia before that State

passed the ordinance of secession, and about two

months before he accepted office at Montgomery.

He said,' " This step [of secession] once taken

can never be recalled ; and all the baleful and

withering consequences that must follow will rest

on the Convention for all coming time. When

we and our posterity shall see our lovely South

desolated by the demon of Avar, which this act

of yours will inevitably invite and call forth;

when our green fields of waving harvest shall be

trodden doAvn by the murderous soldiery and fiery

car of war sweeping over our land ; our temples

of justice laid in ashes; all the horrors and deso-

lations of war upon us, who but this Convention

will be held responsible for it, and who but him who

shall have given his vote for this unwise and ill-

timed measure, as I honestly think and believe,

shall be held to strict account for this suicidal act

by the present generation, and probably cursed

and execrated by posterity for all coming time,

for the wide and desolating ruin that will inevi-

tably follow this act you now propose to perpe-

' McPlieraon's History of the Rebellion, pnge a").
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secession.

trate? Pawse, I entreat you, and consider for g,,^,,,^"'^ i^*^
a moment what reasons you can give that will

even satisfy yourselves in calmer moments ; what

reasons you can give to your fellow-sufferers in

the calamity that it will bring upon us. What

reasons can you give to the nations of the

earth to justify it ? They will be the calm

and deliberate judges in the case, and what

cause or one overt act can you name or point

to, on which to rest the plea of justification ?

What right has the North assailed ? What in-

terest of the South has been invaded ? What

justice has been denied ? And what claim

founded in justice and right has been withheld ?

Can either of you to-day name one governmental

act of wrong, deliberately and purposely done

by the Government of Washington, of which the

South has a right to complain? I challenge the

answer."

All the facts above referred to in this paper

were patent to the whole world, were ostenta-

tiously put forth by the insurgents, and were

openly commented upon by the public press

throughout the United States. It is, therefore,

not unreasonable to presume that the British

Government received from its representatives and

agents in the United States full information con-

cerning them as they took place. To suppose the I
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iP

Inauguration of

Mr. Lincoln,

The British Gov-
ernment informed
of his purposes.

contrary would be to ignore the well-known

fidelity of those officers.

Mr. Lincoln entered upon the duties of his

office on the 4th of March, 1861. He found

the little Army of the United States scattered,

and disintegrated ; the Navy sent to distant

quarters of the globe ; the Treasury bankrupt

;

the credit of the United States seriously injured

by forced sales of Government securities ; the

public service demoralized ; the various Depart-

ments of the Government filled with unfaithful

clerks and officers, whose sympathies were with

the South, who had been placed in their positions

for the purpose of paralyzing his administration.

These facts, which were known to the world,

must have attracted the attention of the observ-

ant Representative of Great Britain at Washing-

ton, and must have enabled him to make clear to

his Government the reasons why the Cabinet at

Washington must pause before asserting its rights

by force.

The new Government took an early opportu-

nity to inform the British Government of its pur-

poses/ On the 9th of March, four days after the

installment of Mr. Lincoln, Mr. Dallas, the Minister

of the United States at London, was instructed to

communicate to Lord Russell the Inaugural Ad-

' Seward to Dallas, Vol. I. page 8.
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dress of the President, and to assure him that the ''''«
^"'.'"If

*^"':
' eminent mrormwl

President entertained full confidence in the speedy of ^i* purpose*,

restoration of the harmony and unity of the Gov-

ernment. He was further told that " the United

States have had too many assurances and mani-

festations of the friendship and good-will of Great

Britain, to entertain any doubt that these consider-

ations will have their just influence with the

British Government, and will prevent that Gov-

ernment from yielding to solicitations to inter-

vene in any unfriendly way in the domestic con-

cerns of our country."

^Mr. Dallas, in complying with his instructions,

(April 9, 1861,) pressed upon Lorl Russell the

importance of England and France abstaining,

" at least for a considerable time, from doing

what, by encouraging groundless hopes, would

widen a breach still thought capable of being

closed." Lord Russell replied that the coming i^rd John Uus-
* "^ sell promises to

of Mr. Adams (Mr. Dallas's successor)' "would awuit Mr. Adams-s
^ ' arrival berorH act-

doubtless be regarded as the appropriate and '"s-

natural occasion for finally discussing and deter-

mining the question."

The United States therefore had reasonable

ground to believe, not only in vicAV of the great

moral interests of which they were the exponents,

and of the long-standing friendship between them

' Dalhis to Seward, VdI. 1, piige 12.

i ^m
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Siirrcnc'erof Fort
Sumter.

<!!!

The insurgents

t<) issue letters uf
marqiie.

and Great Britain, but also in consequence of the

voluntary promise of Lord Russell, that an oppor-

tunity would be afforded them to explain their

views and purposes through their newly selected

and specially trusted representative; and least of

all had they cause to anticipate that a government

which they supposed to be in sympathy with their

policy as to African slavery, would precipitate a

decision as to the insurgents, which was so obvi-

ously injurious to the United States, as to almost

appear to have been designedly so.

The delay uix)n which the Government of the

United States relied to firmly secure the loyalty

of the Border States, and their aid in inducing

the peaceable return of the Gulf States, was inter-

rupted by the attack upon Fort Sumter, made by

order of the Government at Montgomery. This

attack ended in the surrender of the garrison on

the 13th of April. This Avas followed on the 1 5th

of April by a 'l*rocliimation of the President, call-

ing out the militia, and convening an extra ses-

sion of Congress on the 4th day of the next

July.

On the 17th of April, Mr. ^Jefferson Davis

gave notice that letters of marque would be granted

by the persons who had attempted to establish a

< Vol. I, page 16.

' Applcton's Annual Cyclopsodia, 1861, page 137
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I'ruclamatioii
riving notice uf
Uuckade.

Ubjvvtii uf ihut

proclamation.

Government at Montgomery, by usurping the

authority of the United States.

On the 19th of April, President Lincoln issued

a Proclamation, declaring that a blockade of the

ports within the States of South Carolina, Georgia,

Alabama, Florida, Mississippi, Louisiana, and

Texas would be established for the purpose of col-

lecting the revenue in the disturbed part of the

country, and for the protection of the public peace,

and of the lives and properties of quiet and orderly

citizens, until Congress should assemble. That

body was summoned to assemble on the fourth day

of the following July.

The full text of this Proclamation will be found

in Vol. 1, page 21.

In the course of the discussion between the

two Governments growing out of the war, it has

been repeatedly asserted that Her Majesty's Gov-

ernment was induced to confer upon the insurgents

in the South the status of belligerents, in conse-

quence of the receipt of the news of the President's

Proclamation of April 19. The United States

are therefore forced to invite the patience of

the Board of Arbitrators, while they establish,

from conclusive proof, that Her Majesty's Govern-

ment is mistaken in that respect.

Before any armed collision had taken place, there

existed an understanding between Her Majesty's by GreaTBritaVir

i'he joint action

ut° France invited
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,?

..f 'FruS"irviied
Government and the Government of the Emperor

b>G,vat Britain, ^f the French, with a view to securing a simul-

taneous and identical course of action of the two

Governments on American questions. It is within

the power of the British Government to inform

the Arbitrators when that understanding was

reached. The fact that it had been agreed to by

the two governments was communicated to Mr.

Dallas, by Lord John Russell, on the 1st day of

May, 1861.'

There was nothing in the previous relations be-

tween Great Britain and the United States, It^jiich

made it necessary for Her Majesty's Government

to seek the advice, or to invite the support of the

Emperor of the French, in the crisis which was

threatened. The United States are at a loss to con-

jecture what inducement could have prompted

such an act, unless it may have been the perception

on the part of Her Majesty's Government that it

was in its nature not only unfriendly, but almost

hostile to the United States.

When the news of the bloodless attack upon

Fort Sumter became known in Europe, Her

Majesty's Government apparently assumed that

the time had come for the joint action which had

been previously agreed upon ; and, without wait-

ing to learn the purposes of the United States, it

' Mr. Dallas to Mr. Seward. May a, 1861. Vol. I, p. 33-;54.

iiijiiML.,
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tinn was received

in Great Britain.

announced its intention to take the first step by

recognizing the insurgents as belligerents.

The President's Proclamation, which has since
.^.^^^T" vrJZt

been made the ostensible reason for this deter-

mination, was issued on the 19th of April, and

was made public in the Washington newspapers

of the morning of the 20th. An imperfect copy

of it was also telegraphed to New York, and from

thence to Boston, in each of which cities it ap-

peared in the newspapers of the morning of the

20th.

The New York papers of the 20th gave the sub-

stance of the Proclamation, without the official

commencement and close, and with several errors

of more or less importance.

The Boston papers of the same date, in addition

to the errors in the New York copy, omitted the

very important statement in regard to the col-

lection of the revenue, which appears in the Proc-

lamation as the main cause of its issue.

During the morning of the 1 9th of April, a riot

took place in Baltimore, which ended in severing

direct communication, by rail or telegraph, between

Washington and New York. Telegraphic com-

munication was not restored until the 30th of the

month. The regular passage of the mails and

trains was resumed about the same time. It

appears by a dispatch from Lord Lyons to Lord
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\dmvr fciama" ^°^^ RusscU that the mails had not been resumed
tion wa» received _ xL 07x1^ 1

in Great Britain. "" '"^^ ^ * •^"•

It is absolutely certain that no full copy of the

text of the Proclamation could have left Washing-

ton by the mails of the 19th, and equally certain

that no copy could have reached New York from

Washington after the 19th for several days.

On the 20th the steamer Canadian sailed from

Portland, taking the Boston papers of that day,

with the imperfect copy of the Proclamation, in

which the clause in regard to the collection of the

revenue was suppressed. This steamer arrived

at Londonderry on the 1 st of May, and the " Daily

News" of London, of the 2d of May, published

the following telegraphic items of news :
" Presi-

dent Lincoln has issued a Proclamation, declaring

a blockade of all the ports in the seceded States.

The Federal Government will condemn as pirates

all privateer-vessels which may be seized by

Federal ships." The Canadian arrived at Liver-

pool on the 2d of May, and the "Daily News,"

of the 3d, and the " Times," of the 4th of May,

published the imperfect Boston copy of the Proc-

lamation in the language as shown in the note

below. ^ No other than the Boston copy of the

Blue B<x)k, North America, No. 1, 1862, pa^ 26.

* The following is the President's Proclatnation of the blockade of

the Southern ports

:

" An insurrection against the Government of the United States

has broken out in the States of South Carolina. Georgia, Alabamn.

't^^t^ i^Tj^ '/"iSUmJ-* -~MXii tc
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in

Opinion of Law
Officer* taken on

Proclamation a])pearH to have been published in

the London newspapers. It is not likely that a

copy was received in London before the 10th, by

the Fnlton from New York.

It was on this meager and incorrect informa-

tion that the advice of the British f^aw Officers was "" imperfect copy

based, npon which that Government acted. On

the evening of the 2d of May, Lord John Russell

stated in the House of Commons that ' " Her

Florida, Mississippi, I^iiisinna, and Toxns, and tlio laws of the

United States cannot be executed cfToctually therein conl'orinably to

that provision of the Constitution which requires duties to bo uni-

form thriiu<;hiiut the United States; and further, a conibinntion of

persons, engaf;cd in such insurrection, liavu threatened to grant

protended letters of mari)HO to authorize the bearers thereof to com-

mit assaults on the lives, vessels, and property of good citizens of

the country lawfully engaged in commerce on the high seas and in

the waters of the United States ; and whereas an Kxeciitive Proc-

lamation has already been issued, requiring the persons engaged in

these disorderly proceedings to desist, and therefor calling out the

militia force for the purpose of repressing the same, and ccmven-

ing Congress in extraordinary session to deliberate and determine

thereon, the President, with a view to the same purposes bt-fore

mentioned, and to the protection of the public peace and the lives

ond property of its orderly citizens pursuing their lawful occupa-

tions, until Congress shall havt! assembled and deliberated on said

unlawful proceedings, or until the same shall have ceased, has

further deemed it advisable to set on foot a blockade of the ports

within the States aforesaid, in pursuance of the laws of the United

States and the laws of nations in such cases provided. For this

purpose a competent force will be posted, so as to prevent the en-

trance nnd exit of vessels from the ports aforesaid. If, therefore,

with a view to violate such blockade, any vessel shall attempt to

leave any of the said ports, she will be duly warned by the com-

mander of one of said blockading vessels, who will indorse on her

register the fact and date of such warning ; and if the ^ame vessel

shall again attempt to enter or leave a blockaded port, she will be

captured and sent to the nearest convenient port for such proceed-

ings against her and her cargo as may be deemed advisable.''

' Vol. IV, pagn 482.
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> 1

offlcS^lsken^m J^faJ^'^^^^y'" Government heard the other day that

•n imperfect copy.
j|^g Confederated States have issued letters of

marque, and to-day we have heard that it is in-

tended there shall be a blockade of all the ports

of the Southern States. As to the general pro-

visions of the law of nations on these questions,

some of the points are so new, as well as so im-

portant, that they have been referred to the Law

Officers of tiie Crown for their opinions."

It is with deep regret that the United States
Her Majesty's

Oovcminent ne-

cide on tho 1st of

M»y u. reoogni/* find thcmselvt's obliged to lay before the Tribunal
n stflte of war.

of Arbitration the evidence that, when this an-

nouncement was made in the House of Commons,

Her Majesty's (Jovernment had already decided

to recognize the right of the Southern insurgents

to attack and destroy the commerce of the United

States on the high seas. On the 1st day of May,

1861, (two days before they could have heard of

the issue of the President's I'roclamation,) Lord

John Russell wrote as follows to the Lords Com-

missioners of the Admiralty:'

" The intelligence which reached this country

by the last mail from the United States gives

reason to suppose that a civil war between the

Northern and Southern States of that Confeder-

acy was imminent, if indeed it might not be con-

sidered to have already begun.

' Vol. 1, page 33.

BWMU
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'' Siniultunuously with the arrival of this new», -^^•' MiO«»»y'»
•z ^ Uovernmeiit de-

tt telegram, purporting to have been conveyed to
iJuy "u) * r«»Kni»»

Halifax from the United States, was received,
•»'»»«"f'*"-

which announced that the President of the South-

ern Confederacy had taken steps for issuing letters

of marque against the vessels of the Northern

States."

« * « « « « «

" 1 need scarcely observe to Your Lordships

that it may be right to apprise the Admiral that,

much as her Majesty regrets the prospect of civil

war breaking out in a country in the happiness

and peace of which Her Majesty takes the deepest

interest, it is Her Majesty's pleasure that nothing

should be done by her naval forces ichich should

indicate any partiality or preference for either party

in the contest that may ensued

On the 4th of May' Lord John Kussell held an Lord John Huu-
sell and the insur-

interview with some individuals, whom he de- gent commission-
ers discuss the re-

scribed as "the three gentlemen deputed by the cognition of
° I J Southern inde-

Southern Confederacy to obtain their recognition pen^en^^*

as an independent State." Although he informed

them that he could hold no official communica-

tion with them, he did discuss with them the

question of recognition, and he indicated to them

the points to which they must direct their atten-

tion in the discussion of the subject. He also

' Vol. I, page 37.
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listened to their views in response thereto; and

when, on the termination of the interview they in-

formed him " that they should remain in London

for the present, in the hope that the recognition

of the Southern Confederacy would not be long

delayed," he interposed no objections to such a

course, and suggested no improbability of such a

recognition.

On the 5th of May the steamship Persia arrived

at Liverpool with advices from New York to the

25th of April. Lord John Russell stated on

Monday, the 6th of May, in a communication to

Lord Cowley,^ "that Her Majesty's Government

received no dispatches from Lord Lyons by the

mail which has just arrived, [the Persia,] the

communication between Washington and New

York being interrupted."

In the same dispatch Lord Cowley is informed

"that Her Majesty's Government cannot hesitate

to admit that such Confederacy is entitled to be

considered as a belligerent, and as such invested

with all the rights and prerogatives of a belliger-

ent," and he is instructed to invite the French

Government to a joint action, and a line of joint

policy with the liritish Government, toward the

United States. Lord Cowley, under these in-

structions, had an interview on the 9th of May

' Vol. I, page .'JB; see alsu same volnnie, page 48.

r

;.



UNFRIENDLINESS OF GREAT BRITAIN. 58

Cuinmunicatiun
with tho French
Government.

with the French Minister for Foreign Aflfairs.

The Tribunal may inter from the published cor-

respondence that it was assumed at this interview

that the two Governments should act together,

and that the letters of marque which might be

issued by the insurgents should be respected.

Lord Cowley reported that' " His Excellency French**' Govern-

said further that in looking for precedents it had

been discovered that Great Britain, although treat-

ing at the commencement of the American war let-

ters of marque as piracy, had, after a time, recog-

nized the belligerent rights of the States in rebel-

lion against her." The answer to these instructions

was received at the Foreign Office on the 1 1th of

May. The United States are firmly convinced

that no correct or complete copy of the President's

Proclamation could have been received there in

advance of it. It is known that the official copy

forwarded by Lord Lyons to his Government

reached London on the 14th of May.^ The offi-

cial copy sent by Mr. Seward to Mr. Dallas reached

Southampton on the evening of the 9th of May,

and London on the 10th. It is stated in the Brit-

ish notes on Mr. Fish's instruction of September

25th, 1869, to Mr. Motley, that the Proclamation

was communicated officially by Mr. Dallas to Lord

Vol. I, page 49.

British Blue Book on the Blockade, 1861, page 1.
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John Russell on the 11th. There is no evidence

of this fact in the archives of the Legation of the

United States at London, or at the Department of

State at Washington. But even if the statement in

the notes be correct, still the British Government

received, in the afternoon of the 11th of May, 1861,

its first complete and official copy of the Presi-

dent's Proclamation, ten days after Lord John

Russell had decided to award the rights of belli-

gerency on the ocean to the insurgents, eight days

after the subject had been referred to the Law Offi-

cers for their opinion, and five days after the

decision of Her Majesty's Government upon that

opinion had been announced in the House of Com-

mons, as hereinafter set forth.

On the same day on which Lord John Russell

wrote Lord Cowley (May 6th) he wrote to Lord

Lyons,^ calling the United States " the northern

portion of the late Union," and reiterating that Her

Majesty's Government "cannot question the right

of the Southern States to be recognized as a belli-

gerent;" and in the House of Commons, on the

same evening, he announced that the Attorney and

Solicitor General, the Queen's Advocate, and the

Government had come to the conclusion that the

Southern Confederacy of America must be treated

as a belligerent. On the same evening, Lord Palm-

I Vol. I, pages 36, 37.

s

^1
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1

t,

h

erston said in the House of Commons,' " No one

can regret more than I do the intelligence which

has been received within the last few days from

America; but at the same time, any one must

have been short-sighted and little capable of anti-

cipating the probable course of human events, who

had not for a long time foreseen events of a similar

character to those we now deplore. From the

commencement of this unfortunate quarrel be-

tween the two sections of the United States, it

was evident that the causes of disunion were too

deeply seated to make it possible that separation

would not take place, and it was also obvious that

passions were so roused on both sides as to make

it highly improbable that such separation could

take place without a contest."

A question was asked in the House of Com-

mons on the 7th of May,^ the next evening, as '*"••'•

to the extent of the belligerent rights at sea which

would be acquired by the South, to which Lord

Palmerston declined to make answer "until the

Government should be in a condition, after con-

sulting its legal advisers, to make some distinct

communication on the subject."

On the 9th of May,^ Sir George Lewis an-

' Hansard's Debates, 3d serips, Vol. (XXII, pages 1622-23.

» Vol. IV, page 484.

Effect of recog-
nition nf a state of

i.
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nition

war,

Effect of recog- nounced that a proclamation would be issued,
tion of a state of "^ '

stating "the general effect of the common and

statute law on the matter ;" and on the 10th, Lord

Granville' repeated the declaration in the House

of Lords. In the discussion there it was assumed

by all the speakers that the insurgent Govern-

ment might lawfully issue letters of marque.

It is believed by the United States that it was

well known to Her Majesty's Government during

all this time, that Mr. Adams was about to arrive

with instructions from the new administration, and

that he came possessed of its most confidential

views on these important questions. On the 2d

May Mr. Dallas wrote Mr. Seward thus :^ " The

solicitude felt by Lord John Russell as to the effect

of certain measures represented as likely to be

adopted by the President, induced him to request

me to call at his private residence yesterday. * *

* * I informed him that Mr. Adams had apprised

me of his intention to be on his way hither in the

steamship Niagara which left Boston on the 1st

May, and that he Avould probably arrive in less

than two weeks, by the 12th or 15th instant.

His Lordship acquiesced in the expediency of dis-

regarding mere rumor, and waiting the full knowl-

edge to be brought by ray successor." The United

States, for reasons already given, have no doubt

Vol. IV, page 48(). •' Vol. I, pnge M.

f iJ

ni wn



'1

The Queen's
Proclamation,

UNFRIENDLINESS OF GREAT BRITAIN. 67

that, before that interview, Her Majesty's Gov-

ernment had already decided upon their course of

action. Mr. Adams did actually arrive in London

on the evening of the 13th of May. The Queen's

Proclamation of neutrality was issued on the morn-

ing of that day.

A careful examination of the published cor- Uncertainty of
Her Majesty's

respondence and speeches of Lord John Russell Government,

shows that Her Majesty's Government was at that

time by no means certain that there was a war in

the United States. On the 1st of May,* he directs

the Admiralty as to the course to be pursued with

reference to the insurgent cruisers in the war

which, he thinks, may " have already l)egun." On

the 2d of May^ he asks the Law Officers of the

Crown what course the Government shall pursue.

On the 1st of June, however, he is in doubt on the

subject, and he writes to the Lords Commissioners

of the Admiralty, informing them of the rules to be

observed by the British navaP forces " in the con-

test which appears to be imminent between the

United States and the so-styled Confederate States

of North America." It would seem, therefore,

that on the 1st of June, 1861, Her Majesty's Gov-

ernment regarded only as " imminent" the hostili-

ties which Her Majesty's Proclamation of the 13th

of the previous May alleged had " unhappily

Vol. I, piigo 33.

8

Vol. IV, page 482. » Vol. I, page 3.35.
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Govcrament.

Iy

Effect of the

Queen's Procla-

inatioD.

f

Uncertainty of Commenced between the United States of America
Her Majesty's

and certain States styling themselves the Confed-

erate States of America." In point of fact, Lord

John Russell's dispatch of the Ist of June described

with fidelity the condition of things so far as then

known in London ; for at that time the intelligence

of the exhilarating eflFect of the Queen's Proclama-

tion upon the insurgents, and its depressing eflfect

upon the Government and loyal population of the

United States, had not reached Europe.

Whatever Lord John Russell, and his colleagues

in the Government, who decided to counsel Her

Majesty to issue the Proclamation of May 13th, may

have thought, the debates in Parliament removed

any excuse for ignorance as to the effect of that

instrument.

As early as the 29th of April, in the House of

Commons, an opposition member had said that

" there could be no doubt that if the war should

be continued in that country [the United States]

there would be thousands of privateers hovering

about those coasts ;"
' to which the Chancellor of the

Exchequer (Mr. Gladstone) immediately replied:

" All that relates to the dangers which may arise

between British merchant-ships and American

or other privateers * * * j g^aU pretermit, not

because I presume to say or think that they are

' Hansard's Debates, 3d scries, Vol. CLXII, page 1276.
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insignificant, but because I feel it my duty to Effect of the

. .
Queen's Proclama-

address myself to those points which touch more »»«»«».

directly and more practically [the Budget] the mat-

ter in hand,"

'

In a debate in the House of Lords, on the 10th

of May, Lord Hardwicke' said that he "was

anxious that the House should not enter too strong
,

t

a protest against that which was a natural con-

sequence of war, namely, that vessels should be i

fitted out by private individuals under letters of '

marque. That was, no doubt, privateering, but i

it did not by any means follow that privateering

was piracy. He believed that if privateering-ships

were put in the hands of proper officers, they

were not engaged in piracy any more than men-

of-war. He thought that a feeble State engaged

in a Avar with a powerful one had a right to make

,

use of its merchant-vessels for the purpose of car-; -/

rying on the contest, and there was no violationl

of the law of nations in such a proceeding."

In the more elaborate discussion which fol-

lowed on the 16th of the same month in the

House of Lords, the Lord Chancellor' said :
" If,

after the publishing of the prtisent Proclamation,

any English subject were to enter into the service

of either of the belligerents on the other side of

the Atlantic, there could be no doubt that the

' Hansard's Debates, .'id series, Vol. C'LXII, page 1277.

° Vol. IV, page 48H. ^ Vol. IV. page 40O.
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tion

Queen's "pmLma* P^''^*'" ^^ acting would be liable to be punished

for a violation of the laws of his own country, and

would have no right to claim any interference on

the part of his Government to shield him from any

consequences which might arise. There could,

however, at the same time, be no doubt that,

although he would be guilty of a breach of the laws

of his own country, he ought not to be regarded as

a pirate for acting under a commission from a State

admitted to be entitled to the exercise of belliger-

ent rights, and carrying on what might be called

a justum bellum. Anybody dealing with a man

under those circumstances as a pirate, and putting

him to death, would, he contended, be guilty of

murder."

The distinguished jurist, who then sat upon the

woolsack, described in that speech one legal

effect of this hastily issued Proclamation with

undoubted correctness. It relieved Englishmen

or foreigners in England, and Englishmen on in-

surgent cruisers carrying on war against the

United States, from the penalties of a high class

of felonies. Lord Lyndhurst, one of the most

eminent predecessors of Lord Campbell, in an

opinion in the House of Lords in 1853, cited with

respect by Sir George Cornwall Lewis, (himself

one of Lord Palmerston's Cabinet,) said :
" If a

number of British subjects were to combine and

couispu'e together to excite revolt among the inhabi-
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tants of a friendly State, * and these persons, Effect of the

, .
Queen's Proclama-

in pursuance of that conspiracy, were to issue *'""•

manifestoes and proclamations for the purpose of

carrying that object into effect ; above all, if they

were to subscribe money for the purpose of purchas-

ing arms to give effect to that intended enter-

prise, I conceive, and I state with confidence,

that such persons would be guilty of a misde-

meanor, and liable to suffer punishment by the

laws of this country, inasmuch as their conduct

would tend to embroil the two countries together,

to lead to remonstances by the one with the other,

and ultimately, it might be, to war. * * *

Foreigners residing in this country, as long as

they reside here under the protection of this

country, are considered in the light of British

subjects, or rather subjects of Her Majesty, and

are punishable by the criminal law precisely in

the same manner, to the same extent, and under

the same conditions, as natural-born subjects of

Her Majesty. * * * The offense of endeavor-

ing to excite revolt against a neighboring State is

an offense against the law of nations. No ^vriter

on the law of nations states otherwise. But the

law of nations, according to the decision of our

greatest judges, is part of the law of England." *

' On Foreign Jurisdiction and the Kxtradition of Criminals; by

the liight Hon. Sir George Cornwall Lewis, Bart., M. P., London,

1859, page 66.

Il-



o4,t^

02

Mr Bright
views.

^^1

UNFRIENDLINESS OF OUEAT BRITAIN.

The United States will close this branch of the

examination by citing the language of Mr. Bright,

in the House of Commons, on the 13th of March,

1866.' " Going back nearly four years, we recol-

lect what occurred when the news arrived of

the first shot having been fired at Fort Sumter. That,

I think, was about the 12th of April. Immediately

after that time it was announced that a new minister

was coming to this country. Mr. Dallas had in-

timated to the Government that, as he did not

represent the new President, he would rather not

undertake anything of importance; but that his

successor was on his way, and would arrive on

such a day. When a man leaves New York on

a given day you can calculate to about twelve

hours when he will be in London. Mr. Adams,

I think, arrived in London about the 13th of May,

and when he opened his newspaper next morning

he found the Proclamation of Neuti'ality, acknowl-

edging the belligerent rights of the South. I say that

the proper course to have taken would have been

to wait till Mr. Adams arrived here, and to have

discussed the matter with him in a friendly man-

ner, explaining the ground upon which the Eng-

lish Government had felt themselves bound to

issue that proclamation, and representing that it

was not done in any manner as an unfriendly act

toward the United States Government. But no

' Vol. V, pii{rps fiyst, f>40.

t.
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precaution whatever was taken. It was done with

unfriendly haste, and had this effect: that it gave

comfort and courage to the conspiracy at Mont-

gomery and at Richmond, and caused great grief

and irritation among that portion of the people of

America most strongly desirous of maintaining

amicable and friendly relations between their

country and England."

The United States have made this review of

the course pursued by Great Britain in recognizing

the insurgents as belligerents, with no purpose of

questioning the sovereign right of that Power to

determine for itself whether the facts at that time

justified such a recognition. Although the United

States strenuously deny that the facts as they then

were known to Her Majesty's Government did

justify that Government in conferring upon the re-

bellious citizens of the United States the privilege

of belligerents, and still less justified it in counsel-

ling France to do the same thing, yet they recog-

nize and insist that (in the language of the President

to Congress on the 6th day of December, 1869) a

" nation is its own judge when to accord the rights

of belligerency, either to a people struggling to

free themselves from a government they believe

to be oppressive, or to independent nations at war

with each other.'"

But while thus firmly insisting upon the sover-

.' Annual Message of the President to Congress, 1869.
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eign rights of independent nationality, they also

maintain '^ that the rightfulness of such an act de-

I)cnds upon the occasion and the circumstances,

and it is an act, like the sovereign act of war,

which the morality of the public law and practice

requires should be deliberate, seasonable, and just

in reference to surrounding facts;"' and "they

regard the concession of belligerency by Great

Britain as a part of this case only so far as it

shows the beginning and animus of that course

of conduct which resulted so disastrously to the

United States."

»

Viewed in this light, the United States, with

deep and unfeigned regret, have been forced to

conclude, from all the circumstances, that Her

Majesty's Government was actuated at that time

by a conscious unfriendly purpose toward the

United States.

In the language of a continental publicist, "L'An-

^"uMn'"*Piwiama^ glctcrrc a ^t^ bieu press^e de faire usage de son

droit strict pour constater solennellement que

rUnion Am^ricaine ^tait ebranlee, et donner aux

insurges ce que le monde entier a considere tout

au moins comrae un appui moral; * * Facte a

ite pose la veille du jour oil le nouvel ambassadeur

americain, M. Adams, devait d^barquer a Londres,

' Mr. Fish to Mr. Motley, September 25, 18G9. Vol. VI, pnge 4.

' Mr. Fish to Mr. Motley, May 15, 1869. Vol. VI, page 1.

And issued with

an unfriendly pur-

pose.

M. Rolin-Jac-
on the

tion.

\
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et au moment oh positivement les insurg^s n'cxis*

taient pas commc puissance navale, oh ils n'avaient

(le marine et de tribunaux de prise que sur le

papier.'"

This precipitate and unfriendly act of Great Unfriendly con-

, . . \. , duct of Ore«t Brit.

Jiritain did not go forth alone. On the 6th of »•" «» **> »»>• deci«.

rations of the Con'

Ma.y, 1861, five days before the receipt of the grewofParii.

authentic copy of the President's Proclamation,

Lord John Russell instructed Lord Cowley, the

British Ambassador at Paris, to ascertain whether

the Imperial Government was disposed to make

a joint endeavor with Her Majesty's Government

" to obtain from each of the belligerents lobserve

that the insurgents were styled " belligerents" seven

days in advance of the Queen's proclamation] a for-

mal recognition of the second and third articles of

the Declaration of Paris."

Lord Cowley, on the 9th of May, informed Lord

John Russell that " the Imperial Government

concurred entirely in the views of Her Majesty's

Government, and would be prepared to join Her

Majesty's Government in endeavoring to obtain of

the belligerents a formal recognition of the second

and third articles of the Declaration of Paris."

^

This proposition to open direct negotiations

' Ue la neutrality de la Grande-Bnttagne pendant la guorrro civile

am^ricaine d'apr^s M. Montague Bernard, par G. Rolin-Jacquemyiis,

page 11.

' Vol. I, page 49.

9
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-A-'
nin nH

gress of Paris.

Unfriendly con- with the insurffents was the second step in the
duct of Great Brit-

^

° ^

*"„'¥ ^J^^^' I'oint action which had been asreed upon. For
1 of the Con- *' or

reasons which Her Majesty's Government is in a

position to explain, but which can only be conjec-

tured by the United States and by the Tribunal,

care appears to have been taken to prevent the

knowledge of it from reaching the Government of

the United States.

On the receipt of the information from Lord

Cowley, Lord John Russell prepared at once a

draught of instructions to Lord Lyons, the British

Minister at Washington, and, on the 16th of May,

sent them to Lord Cowley to be submitted to the

Emperor's Government.'

On the next day. Lord Cowley replied that

he had seen M. Thouvenel, the Minister for

Foreign Affairs, and added :
" M. Thouvenel

had already written to M. Mercier [the French

Minister at Washington] in the same terms

as your Lordship proposes to address your in-

structions to Lord Lyons. I need hardly add that

His Excellency concurs entirely in the draught.'"*

On the 18th of May, Lord John Russell hastened

to send his instructions to Lord Lyons.^ He told

him "to encourage the Government" of the United

States ' in any disposition which they might

evince to recognize the Declaration of Paris in

' Vol. I, page 50. Vol. I, page 51.
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Unfriendly con-

duet of Great Brit-

gress of Paris.

regard to privateering ;" and he added that " Her

Majesty's Government do not doubt that they will, S^^gof^he'o.S

without hesitation, recognize the remaining arti-

cles of the declaration." He continued :
" You

will clearly understand that Her Majesty's Gov-

ernment cannot accept the renunciation of priva-

teering on the part of the Government of the

United States, if coupled with the condition that

they should enforce its renunciation on the Con-

federate States, either by denying their right to

issue letters of marque, or by interfering with

the belligerent operations of vessels holding from

them such letters of marque ;

" and he closed by

instructing Lord Lyons to take such means as he

might judge most expedient to transmit to Her

Majesty's Consul at Charleston or New Orleans a

copy of a previous dispatch of the same day, in

order that it might be communicated to Mr.

Jeflferson Davis at Montgomery. Lord Lyons had

no instructions to show to Mr. Seward the dis-

patch from which these citations have been made,

and it evidently was contemplated that he should

not exhibit it.

He was, however, to read to him the previous in-

structions of the same date referred to in that dis-

patch, and to leave a copy with him, if desired.

These previous instructions, numbered 136, maybe

found on the 107th page of the first of the accom-
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Unfriendly con- panvinff volumes. It wa8 not ony to be shown to
duct of Great Brit- *^ -^ » ^

\ ain as to the decia- Mr. Seward, but a copy of it was to be shown to
-^ rations of the Con-

^''

gressofParU. Mr. Jefferson Davis/ The attention of the Tri-

bunal of Arbitration is, in this connection, particu-

larly invited to the fact that these instructions, num-

bered 136, contain nothing indicating a design on

the part of the British Government to put itself in

communication with the insurgent authorities,

nothinj to induce Mr. Seward to think that they

were other than what, on their face, they purported

to be, a communication from the Government of

Great Britain to the Government of the United

States, through the ordinary diplomatic channel.

The instructions It is not improbable that the Arbitrators may be
to Lord Lyons
might have been of Opinion that the use of the British Legation at

Washington for such a purpose was an act which

the United States would have been justified in

regarding as a cause of war. It was, to say the

least, an abuse of diplomatic privilege, and a viola-

tion, in the person of Her Majesty's principal

Secretary of State for Foreign Affairs, of the

duties of neutrality which Her Majesty's Govern-

ment was about to impose upon her subjects.

Before relating what Lord Lyons did, under

these instructions, it is necessary to pause in order

that the Tribunal may be informed what Mr. Sew-

ard and Mr. Adams had been doing in the same

' Vol. I, pag^ 51.

regarded as
cause of war.
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Former negotia-

tions regarding

matter simultaneously with the proceedings

which have been detailed.

In the year 1854 the Government of the United

States submitted to the principal maritime nations 'J«
Declaration of

'^ ' the Congress of

two propositions, soliciting their assent to them as ^*'^*-

permanent principles of international law. These

propositions were, that free ships should make free

goods ; and that neutral property on board an ene-

my's vessel should not be subject to confiscation

unless contraband of war.

Great Britain, being then at war with Russia,

did not act upon these propositions ; but in the

Congress which assembled at Paris when the peace

of 185P was made. Great Britain and the other

nations, parties to the Congress, gave their assent

to them, and to two other propositions—the abo-

lition of privateering, and the necessity of efficiency

to the legalization of a blockade. It was also

agreed that the four propositions should be main-

tained as a whole and indivisible, and that the

Powers who might accede to them should accede

to them as such.'

Great Britain then joined in inviting the United

States to give its adhesion to the four indivisible

points. The "Washington Cabinet of that day

replied that the United States was willing to

assent to all the propositions, except the one re-

' 24tli Protocol, April 16, 1856, Congress of Paris.
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the

Paris.

Former negotia- lating to privateering, as being, in fact, recognitions
tions regarding

.

the i>e<!iaration of of principles which had always been maintained
»•"» Congress of

by them ; but that they could not consent to

abolish privateering without a further agreement

to exempt private property from capture on the

high seas ; and they proposed to amend the de-

claration of the Congress of Paris in that sense,

and offered to give their adhesion to it when so

amended.

In January, 1857, the proposals of the United

States not having been acted upon, their Minis-

ter at London was directed to suspend negotia-

tions until the new President, Mr. Buchanan,

could examine the subject ; and the suspension

continued until after Mr. Lincoln was inaugurated.

On the 24th April, 1861, less than two months

after Mr. Lincoln's accession to power, Mr. Seward

resumed the suspended negotiations by instruc-

ting Mr. Adams ^ (similar instructions being given

to the Ministers of the United States to the other

maritime powers) to give an unqualified assent

to the four propositions, and to bring the nego-

tiation to a speedy and satisfactory conclusion.

Owing, probably, to the interruption in the

communications between Washington and New
York when the dispatch of April 24 was written,

Mr. Adams does not appear to have been able to

-

'l

' ' VoL I, page 44.

* -i«.^_« ^
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of

communicate his instructions to Lord John Russell .
Former negotia-

tions regarding

before the 21st of May. He then informed Lord t"
^i"""^"

"J•> the CongresH -'

John that he had received instructions to negotiate,
***"*

which he would " submit to his consideration if

there was any disposition to pursue the matter

further." Lord John Russell " expressed the

willingness of Great Britain to negotiate, but he

seemed to desire to leave the subject in the hands

of Lord Lyons, to whom he intimated that he had

already transmitted authority to assent to any

modification of the only point in issue which the

Government of the United States might prefer." ^

He did not inform Mr. Adams that he also pro-

posed to open negotiations with the insurgents, nor

had Mr. Adams reason to suspect that fact.

Matters were thus suspended in London, to

enable Lord Lyons to work out Lord John Russell's

instructions at Washington and in Richmond.

Lord Lyons received the dispatches of the 18th

of May on the 2d of June,^ and at once conferred

with Mr. Mercier. It was agreed that they should

try to manage the business so as to prevent " an

inconvenient outbreak from the Government " ^ of

the United States. He then notified Earl Russell

of what they proposed to do, and informed him of

the instructions to Mr. Adams on this subject.

He also intimated that it wouM be unreasonable

' Vol. I, page 52. * Vol. I, page 55. - Vol I, page 56.

"
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Funmr negotia- to exDcct that thc insufffents should abandon
tions regarding

the Declaration of
the Congress
Paris.

of

Lord Lyons's in>

terview with Mr.
Seward.

privateering, unless " in return for some gr' ;it

concession." What concession remained to be

given except recognition of national independence?

It was not until the 15th of June that Lord

Lyons and. Mr. Mercier communicated the purport

of their instructions to Mr. Seward in a joint in-

terview, of which we have Mr. Seward's account'

and Lord Lyons's account,^ both dated the 17th of

June. These accounts do not diflfer materially.

The action as to the British Minister was this:

Lord Lyons stated that he was instructed to read

a dispatch to Mr. Seward and to leave a copy with

him if he desired. Mr. Seward refused to permit

the dispatch to be read officially, unless he could

first have an opportunity to acquaint himself with

its contents. Lord Lyons handed him Lord John

Russell's No. 136 for the purpose of unofficial ex-

amination. Mr. Seward saw that it spoke of the

insurgents as belligerents, and on that ground

refused to permit it to be officially communicated

to him. He added that he preferred to treat the

question in London, and Lord Lyons lefL with

him, unofficially, a copy of Lord John Russell's 136,

in order that he might more intelligently instruct

Mr. Adams.

The instructions thereupon written to Mr.

Vol. I, page 60. " Vol. I, page 62.
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Adams are in the same tone.' Mr. Seward ex-

presses regret that the British and French govern-

ments should have seen fit to take joint action in

the matter ; he refuses to admit that there are

two belligerent parties to the struggle ; he ex-

presses regret that Great Britain did not await the

arrival of Mr. Adams before instructing Lord

Lyons, as Mr. Adams's instructions covered the

whole ground ; but he nowhere manifests a knowl-

edge of the purpose of Great Britain to enter into

communications with the insurgents at Richmond.

That was studiously concealed from him.

The negotiations were then transferred again to

London, to the " profound surprise " ^ of Mr. Adams.

They were protracted there until the 19th of

August, when Lord Russell informed Mr. Adams

that Great Britain could only receive the assent

of the United States to the Declaration of Paris,

upon the condition that Her Majesty should not

thereby " undertake any engagement which should

have any bearing, direct or indirect," ujx)n the in-

surrection. The United States declined to be put

upon a different footing from that of the forty-two

independent Powers enumerated in Lord Russell's

No. 136 to Lord Lyons, whose assent had been

received without conditions, and the negotiations

dropped.

Lord Lyons'* in-

torriew with Mr.
Seward.

' Vol. I, page 205.

10

'Vol. I, page 71.

Termination nf
negotiations with
United States.
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The arbitrators will thus perceive that Her

Majesty's Government, having recognized the in-

surgents as belligerents, felt itself bound to receive

the assent of the United States to the declarations

of the Congress of Paris only conditionally, so as

to have no bearing upon letters of marque that

might be issued by the insurgents. But they will

also observe that the two steps of the recognition

of belligerency and the invitations to assent to the

second and third clauses in the declarations, were

taken simultaneously, in accordance with a pre-

vious arrangement for joint action; and it is not

impossible that they may come to the conclusion

that Her Majesty's Government, when the insur-

gents were recognized as belligerents, contemplated

that they would proceed to issue letters of marque,

and intended to legalize those letters in the eye of

British law, and to countenance the bearers of

them in the destruction of American commerce.

Meanwhile Lord Lyons had not forgotten his

instructions to secure the assent of Mr. Jefferson

Davis to the second and third rules of the Decla-

ration of Paris.

On the 5th of July he sent instructions to Mr.

Bunch, British Consul at Charleston, to " obtain

from the existing government in those [the insur-

gent] States securities concerning the proper

treatment of neutrals."^ He inclosed a copy of

' Vol. I, page 123.
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Lord Russell's 136. He advised Mr. Bunch not

to go to Richmond, but to communicate through

the governor of the State of South Carolina ; and

he accompanied this with " a long private letter on

the same subject." 'The nature of that private

letter may be gathered from what Mr. Bunch did.

He put himself and his French coUeag ^e at once

in communication with a gentleman who was well

qualified to serve his purpose, but who was not the

governor of South Carolina. They showed to this

agent Lord John Russell's dispatch to Lord Lyons,

and Lord Lyons's official and private letters to Mr.

Bunch, and they told him that the step to be taken

was one of "very great significance and importance."

The agent asked them whether they "were pre-

pared to receive an official act which should be

based upon their request, thus giving to the Con-

federate Government the advantage before the

world of such an implied recognition as this would

afford." ' They replied that they " wished a spon-

taneous declaration;" "that to make this request

the declared basis of the act would be to proclaim

this negotiation, and the intense jealousy of the

United States was surh that this would be followed

by the revocation of their exequaturs," which they

wished to avoid ; that " they could only look upon

this step as the initiative toward a recognition, yet

the object of their Government being to reach that

' Manuscript in Department of Statr.

76
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Negirtimtiont kt recognition gradually, so as not to give good ground

for a breach, this indirect way was absolutely

necessary." And they added, " All we have a

right to ask is that you shall not give publicity to

this negotiation ; that we nor our Governments

should be upon the record.'"

Their agent, being thus possessed of their views,

went to Richmond, with Lord Lyons's letters and

Lord Russell's disjmtch, and while there he secured

the passage, in the insurgent congress, of resolu-

tions partially draughted by Mr. Jefferson Davis,

which declared their purjwse to observe [M'inciples

towards neutrals similar to the second and third

rules of the Declaration of Paris; that blockades

to be binding must be effectual; and that they

" maintained the right of privateering.^'^ In com-

municating this result to Lord Lyons, Mr. Bunch

said, " The wishes of Her Majesty's Government

would seem to have been fully met, for, as no pro-

posal was made that the Confederate Government

should abolish privateering, it could not be expected

that they should do so of their own accord, particu-

larly as it is the arm upon which they most rely for

the injury of the extended commerce of their enemy.'

The United States think that the Tribunal of Ar-

bitration will agree with Mr. Bunch, that it was

' Unpublished manuscript in tlic Dupurtment of State at Washing-

>3

ton.

' Vol. I, page 137. Vol. I, lagp 156.
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not expected that the insurgents would abolish
njJhJ^JJ^''""""

privateering.

The Tribunal of Arbitration cannot fail to ob-

serve that the projjositions which were made in

these negotiations to the Government of the

United States were communicated to the insur-

gents, while pains were taken to conceal from the

Uiiited States the fact that negotiations were

opened at Richmond; that Earl Russell refused

to receive the assent of the United States to the

Declaration of Paris, except upon conditions deroga-

tory to their sovereignty; and that Lord Lyons

was instructed to secure the assent of the Govern-

ment of the United States to the four principles

laid down by the Declaration of Paris, while he

was instructed, as to the insurgents, to secure their

assent only to the second, third, and fourth propo-

sitions; and had no instructions to take steps to

])revent ]>rivateering or to induce the insurgents

to accept the first rule in the Declaration of Paris,

although it had been agreed that the rules should

be maintained as a whole and indivisible, and that

the Powers who might accede to them should

accede to them as such. The practical effect of

this diplomacy, had it been successful, would have

been the destruction of the commerce of the

United States, (or its transfer to the British flag,)

and the disarming a principal weapon of the United

Ht
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Mr. Adami'i cum
meats.

HiS!Sl!nd."""
'* ^****'* "P°" ^^® occon, should a continuation of

this course of insincere neutrality unhappily force

the United States into a war. Great Britain was

thus to gain the benefit to its neutral commerce of

the recognition of the second and third articles, the

rebel privateer cruisers were to be protected, and

their devastation legalized, while the United States

were to be dejirived of a dangerous weapon of

assault upon Great Britain.

When the whole story of these negotiations was

understood by Mr. Adams, he wrote to his Govern-

ment as follows :

'

" It now api^ears plainly enough that he wanted,

from the first, to get the first article of the Declara-

tion of Paris out of the negotiation altogether, if

he could. But he did not say a word of this to

me at the outset, neither was it consistent with

the position heretofore taken respecting the neces-

sity of accepting the declaration ' pure and simple.'

What I recollect him to have said on the 18th of

May was, that it had been the disposition of his

Government, as communicated to Lord Lyons,

to agree upon almost any terms, respecting the

first article, that might suit the Government

of the United States. When reminded of this

afterward, he modified the statement to mean that

the article might be omitted altogether. It now

' Vol. 1, page 103.

UW*
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turns out, if we may judge from the instructions,

^^^^

that he did not precisely say either the one thing

or the other. Substantially, indeed, he might

mean that the general law of nations, if affirmed

between the two Governments, would, to a certain

extent, attain the object of the first article of the

Declaration of Paris, without the adoption of it as

a new principle. But he must have known, on the

day of the date of these instructions, which is the

very day of his first conference with me, and four

days after the issue of the Queen's Proclamation,

that the Government of the United States con-

templated, in the pending struggle, neither en-

couraging privateers nor issuing letters of marque

;

hence that such a proposition would only complicate

the negotiation for no useful purpose whatever.

Besides which, it should be borne in mind that

the effect, if adopted, would have been, instead of

a simple adhesion to the Declaration of Paris, to

render it necessary to reoptn a series of negotia-

tions for a modification of it between all the

numerous parties to that instrument. Moreover,

it is admitted by his Lordship that no powers had

been given to make any convention at all—the

parties could only agree. Yet, without such

powers, what was the value of an agreement ?

For the Declaration of Paris was, by its very terms,

binding only between parties who acceded to it as

Mr. AdMni'teom*
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mentSciSitt^'''""'""*""
* whole. Her Majesty's Government thus placed

themselves in the position of a party which pro-

poses what it gives no authority to perform, and

which negotiates upon a basis on which it has

already deprived itself of the power to conclude.

" How are we to reconcile these inconsistencies?

By the terms of the Queen's Proclamation his lord-

ship must have been aware that Great Britain had

released the United States from furthei responsi-

bility for the acts of its new-made belligerent that

was issuing letters of marque, as well as from the

possible offenses of privateers sailing under its

flag ; and yet, when the Government of the United

States comes forward and declares its disposition

to accept the terms of the Declaration of Paris,

pure and simple, the Government of Her Majesty

cannot consent to receive the very thing that they

have been all along asking for, because it might

possibly compel them to deny to certain privateers

the rights which may accrue to them by virtue of

their voluntary recognition of them as belonging

to a belligerent power. Yet it now appears that,

on the 18th of May, the same Government was

willing to reaffirm the law of nations, which vir-

tually involved the very same difficulty on the

one hand, while on the other it had given no

powers to negotiate a new convention, but contem-

plated a simple adhesion to the old declaration on
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the part of the United States. The only way by

which I can explain these various involutions of

policy with a proper regard to Lord Russell's

character for straightforwardness, which I have no

disposition to impugn, is this: He may have in-

structed Lord Lyons prior to the 18th of May, the

day of our first conference. I certainly received

the impression that he had done so. Or he may

have Avritten the paper before one o'clock of that

day, and thus have referred to the act as a thing

completed, though still within his power, in order

to get rid of the proposition to negotiate directly

here. Of that I do not pretend to judge. But

neither in one case nor in the other was there the

smallest intimation of a desire to put in any caveat

whatever of the kind proposed in his last declara-

tion. That seems to have been an afterthought,

suggested when all other obstacles to the success

of a negotiation had been removed.

" That it originated with Lord Russell I cannot

credit consistently with my great respect for his

character.

" That it was suggested aftpr his projwsed con-

sultation with his colleagues, and by some member

who had in view the defeat of the negotiation in

the interests of the insurgents, I am strongly in-

clined to believe. The same influence may have

been at work in the earlier stages of the business

11

Mr. Adams's com-
ments,
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UNFRIENDLINESS OF GREAT BRITAIN.

as well as the latest, and have communicated that

uncertain and indirect movement which I have

commented on, not less inconsistent with all my
notions of his lordship's character than with the

general reputation of British policy."

The partial purpose which was thus disclosed in

the first official act of the Queen's Government,

after the issue of the proclamation of neutrality,

appears often in the subsequent conduct of that

Government.

Thus, when, a few months later, an officer of the

Navy of the United States had taken from the deck

of a British vessel on the high seas four prominent

agents traveling on an .jrrand that, if successful,

would result in disastei* to the United States,

against which they were in rebellion, the course

of the British Cabinet indicated an unfriendliness

so extreme as to approach to a desire for war.

The news of this reached both countries at about

the same time. In the United States, while there

was some excitement and some manifestation of

pleasure, Lord Lyons bears witness to the modera-

tion of the tone of the press. ^ Mr. Seward immedi-

ately wrote Mr. Adams to acquaint him that the act

of Captain Wilkes was unauthorized, and Mr.

Adams communicated this fact to Lord Hussell."

' Lord Lyons to Eiirl Hiissoll, Nov. aS, 1861, Blue Book No. 5,

North America, IPOi, page 10.

' Earl Russell to Lord Lyons. Saim\ page 1 1

.
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The excitement in England, on the contrary, was

intense, and was fanned into animosity by the press.

Although without information as to the purpose of

the Government of the United States, peremptory

instructions were immediately sent to Lord Lyons

to demand the release of the lour gentlemen, and

to leave Washington with all the members of the

legation, if the demand was not complied with in

seven days.'

In anticipation of a refusal, vessels of war were

hurriedly fitted out at the naval stations, and troops

were pressed forward to Canada. In the midst of

this preparation Lord Russell received from Mr.

Adams official information that the act had not been

authorized by the Government of the United States

;

but this intelligence Avas suppressed, and public

opinion was encouraged to drift into a state of hos-

tility toward *.he United States. The arming con-

tinued with ostentatious publicity ; the warlike

preparations went on, and the peremptory instruc-

tions to Lord Lyons Avere neither revoked nor in

any sense modified.

Contrast this conduct of Great Britain with ri^-f-

erence to a violation of British sovereignty that

had not been authorized or assumed by the Gov-

ernment of the United States, and that, to say the

least, could be plausibly defended by reference to

' Earl Kiissi'll to Lord Lyons. Bliic B-ok No. fi, North Anii-rii'a,

1802, I'lifjr ;).
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the decisions of Sir William Scott,' with its course

concerning the open, undisguised, oft-repeated,

flagrant, and indefensible violations of British sov-

ereignty by the agents of the insurgents in Liver-

pool, in Glasgow, in London, in Nassau, in Bermuda,

it may almost be said wherever the British flag

could give them shelter and protection. When

the information as to the Florida was conveyed to

Her Majesty's Principal Secretary of State for For-

eign Aifairs, he interposed no objection to her sail-

ing from Liverpool. When the overwhelming

' The Atlanta, 6 Cliarles Robinson's Reports, page 440, On the

receipt of the news in London, the Times of November 28, 1861,

published a leading article which contained some statements

worthy of note. Among other things it said ; " Unwelcome as the

truth may be, it is nevertheless a truth, that we have ourselves

established a system of International Law which now tells against

us. In high-handed and almost despotic manner we have, in former

days, claimed privileges over neutrals which have at different times

banded all the maritime powers of the world against us. We have

insisted oven upon stopping the ships of war of neutral nations, and

taking British subjects out of them ; and an instance is given by

Jefferson in his Memoirs in whic*- two nephews of Washington were

impressed by cur cruisers as they were returning from Europe, and

])Iaced as common seamen under the discipline of .ships of war. We
have always been the strenuous asserters of the rights of bellige-

rents over neutrals, and the decisions of our courts of law, as they

must now be cited by our law officers, have been in conBrmution of

these unreasonable claims, which have culled into being confedera-

tions and armed neutralities against us, and which have always

been modified in practice whon we were not supreme in our domin-

ion nt sea. Owing to these facts the authorities which may be

cited on this question are too numerous and too uniform as to the

riglit of search by belligerent ships of war over neutral merchant

M'ssels to be disputed. ««••
" It is, and it always has been, vain to appeal to old folios and by-

gone authorities in justification of nets which every Englishman

and CNcry Frenchmiin cunnot but fuel to be injurious and insulting."

See also the cnse of Henry Luurens, Dip. Cor. of Revolution, Vo).

I, jiagc 708, (/ ^rq.
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of

proof of the complicity of the Alabama was laid
coScr'of^Grea't

before him, he delayed to act until it was too late, g;\!^S X"l In

and then, by his neglect to take notice of the no- **! ^Hd "Tola!

. . • • 1 -L J J.1- "ij. T • J tors of British
torious crimmals, he encouraged the guilty Laird neutrality, in the

1. 11 iii/> insurgent interest.

to construct the two rebel rams—the keel oi one

of them being laid on the same stocks from which

the Alabama had just been launched.' When the

evidence of the character and destination of those

rams was brought to his notice, he held it for

almost two months, although they were then nearly

ready to go to sea, and then at first refused to stop

them. Wiser and more just counsels prevailed

four days later.^ And when Mr. Adams, under

instructions from his Government, transmitted

to Earl Russell convincing proof of "a delib-

erate attempt to establish within the limits of this

kingdom [Great Britain] a system of action in

direct hostility to the Government of the United

States," ^ embracing " not only the building and

fitting out of several ships of war under the direc-

tion of agents especially commissioned for the pur-

pose, but the preparation of a series of measures

under the same auspices for the obtaining from Her

Majesty's subjects the pecuniary means essential

to the execution of those hostile projects," ' Lord

Kussell refused to see in the inclosed papers any

' Mr. Dudley to Mr. Soward, Vol. II, page 315.

' Vol. II, page 36.5. ' Vol I. page 562.
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UNFRIENDLINESS OF GREAT BRITAIN.

evidence of those facts worthy of his attention, or

of the action of Her Majesty's Government.'

It is not surprising that the consistent course of

partiality towards the insurgents, which this Min-

ister evinced throughout the struggle, should have

drawn from Mr. Adams the despairing assertion

that he was " permitting himself to be deluded by

what I cannot help thinking the willful blindness

and credulous partiality of the British authorities

at Liverpool. From experience in the past I have

little or no confidence in any application that may

be made of the kindJ" '^ The probable explanation

of Lord Russell's course is to be found in his own

declaration in the House of Lords :
" There may

be one end of the war that would prove a calamity

to the United States and to the world, and especially

calamitous to the negro race in those countries,

and that would be the subjugation of the South by

the North." ^ He did not desire that the United

States should succeed in their eftbrts to obtain

that result. The policy of Great Britain, under

his guidance, but for the exertions and sacrifices of

the people of the United States, might have pre-

vented it.

The insincere neutrality which induced the

Cabinet of London to hasten to issue the Queen's

Proclamation upon the eve of the day that Mr.

' Vol. I, page 578. ' Viil. I, page i")2». ••Vol. IV, pnjiffi 535.
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Adams was to arrive in London, and which m. Roiinjjacque.
' myns on tne Ont-

prompted the counselings with France, and the "*» n«"t«^"'y-

tortuous courses as to the Declaration of the Con-

gress of Paris which have just been unraveled, has

been well described by Mr. Rolin-Jacquemyns

:

" L'id^al du personage neutrarum partium, c'est le

juge qui, dans I'apologue de I'huitre et les plaideurs,

avale le contenu du moUusque, et adjuge les ^cailles

aux deux belligerents. II n'est d'aucun parti, mais

il s'engraisse scrupuleusement aux d^pens de tous

deux. Une telle conduite de la part d'lm grand

peuple peut ^tre aussi conforme aux pr^cMents

que celle du v^n^rable magistrat dont parle le

fable. Mais quand elle se fonde sur une loi posi-

tive, sur une regie admise, c'est une preuve que

cette regie est mauvaise, comme contraire k \a

science, a la dignite et a la solidarity humaine."

'

This feeling of personal mifriendliness towards

the United States in the leading members of the

British Government continued during a long por-

tion or the whole of the time of the commission

or omission of acts hereinafter complained of.

Thus,on the 14th day of October,in the year 1861, Proof of un-

.
friendly feeling of

Earl Russell said, m a public speech made at New- members of the
Bi'itish Cabinet.

castle : " We now see the two parties (in the

' De la n^iitralit^ de la Grande-Bretagne pendant la guerre civile

aiiic'ricaine, d'aprcs M. Montague Bernard, par. G. Kolin-.Tacqiie-

myns, page 13.

•' London Times, October 16, 18fil.
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United States) contending together, not upon the

question of slavery, though that I believe was

probably the original cause of the quarrel, not con-

tending with respect to free trade and protection,

but contending, as so many States in the Old

World have contended, the one side for empire

and the other for independence. [Cheers.] Far

be it from us to set ourselves up as judges in such

a contest. But I cannot help asking myself fre-

quently, as I trace the progress of the contest,

to what good end can it tend? [Hear! Hear!]

Supposing the conust to end in the reunion of

the different States ; supposing that the South

should agree to enter again the Federal Union

with all the rights guaranteed to her by the Con-

stitution, should we not then have debated over

again the fatal question of slavery, again provok-

ing discord between North and South? * * *

But, on the other hand, supposing that the Fed-

eral Government completely conquer and subdue

the Southern States; supposing that be the result

of a long military conflict and some years of civil

war, would not the national prosperity of that

country, to a great degree, be destroyed ? * * *

If such are the unhappy results which alone can

be looked forward to from the reunion of these

different ^mrts of the Xorth American States, is

it not then our duty, though our voice, and, indeed,
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the voice of any one in this country, may be little Proof of un-

.
•',

Ji J
friendly feeling of

listened to—is it not the duty of men who wire members of the
British Cabinet.

so lately fellow-citizens—is it not the duty of men

who profess a regard for the principles of Chris-

tianity—is it not the duty of men who wish to

preserve in perpetuity the sacred inheritance of .

liberty, to endeavor to see whether this sanguinary

conflict cannot be put an end to ?
"

Mr. Gladstone also spoke at Newcastle on the

7th day of October, 1862. It is scarcely too much

to say that his language, as well as much of the

other language of members of Her Majesty's

Government herein quoted, might well have been

taken as offensive by the United States. He

said ;

'
" We may have our own opinions about

slavery ; we may be for or against the South ; but

there is no doubt that Jefferson Davis and other

leaders of the South have made an army. They

are making, it appears, a navy; and they have

made what is more than either—they have made

a nation. [Loud cheers.] * * * We may

anticipate with certainty the success of the South-

ern States so far as regards their separation from

the North. [Hear! Hear!] I cannot but believe

that that event is as certain as any event yet future

and contingent can be. [Hear! Hear!]

London Timus, October 9, 1862.

12
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Proof of un. In a debate in the House of Lords, on the 5th
friendly feeling of
members of the of Februarv, 1863, Lord RusscU Said

:'

British Cabinet.
. .

" There is one thing, however, which I think

may be the result of the struggle, and which, to

my mind, would be a great calamity. That is the

• subjugation of the South by the North. If it

were possible that the Union could be re-formed

;

if the old feelings of affection and attachment

toward it could be revived in the South, I, for one,

would be glad to see the Union restored. If, on

the other hand, the North were to feel that sepa-

ration was finally decreed by the events of the

war, I should be glad to see peace established

upon those terms. But there may be, I say, one

end of the war that would prove a calamity to

the United States and to the wprld, and especially

calamitous to the negro race in those countries,

and that would be the subjugation of the South

by the North."

In a spirited debate in the House of Commons

on the 27th of March, 1863, Mr. Laird, the

builder of the Alabama, and of the rams which

were aftenvard seized, arose and attempted to

justify his course in a speech which Avas received

with prolonged cheering and satisfaction by a

large portion of the House. Among other things

which he then said, and which were received as

' Vol. IV, pagori.'ir).
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expressive of the views and sentiments of those

who cheered him, was the following :

'

" I will allude to a remark which was made

elsewhere last night—a remark, 1 presume, apply-

ing to me, or to somebody else, which was utterly

uncalled for. [Hear !] I have only to say that I

would rather be handed down to posterity as the

builder of a dozen Alabamas than as the man who

applies himself deliberately to set class against

class [loud cheers] and to cry up the institutions

of another country, which, when they come to be

tested, are of no value whatever, and which re-

duced liberty to an utter absurdity." [Cheers.]

Two years later, on the 13th day of March,

1865, the course of this member of the British

House of Commons, and this extraordinary scene,

were thus noticed by Mr. Bright :

^

" Then 1 come to th^ last thing 1 shall men-

tion—to the question of the ships which have

been preying upon the commerce of the United

States. I shall confine myself to that one vessel,

the Alabama. She was built in this country ; all

her munitions of war were from this country;

almost every man on board her was a subject of

Her Majesty. She sailed Irom one of our chief

ports. She is reported to have been built by a

Proof of un«

fritmdiy fuuling of

mttmbHrit o( tbu

British Cabinet.

London Times, March 28, 1803.

Vol y, page 641.
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Proof of nn- firm in whom a member of this House was, and,
friendly feeling of

' '

members of the I presumc is, interested. Now, sir, I do not
British Cabinet

.

complain. I know that once, when I referred to

this question two years ago, when my honorable

friend, the member for Bradford, brought it for-

ward in this House, the honorable member for

Birkenhead [Mr. Laird] was excessively angry. I

did not complain that the member for Birkenhead

had struck up a friendship with Captain Semmes,

who may be described as another sailor once was

of similar pursuits, as being ' the mildest-mannered

man that ever scuttled ship.' Therefore I do not

complain of a man who has an acquaintance with

that notorious person, and I do not complain, and

did not then, that the member for Birkenhead

looks admiringly upon the greatest example which

men have ever seen of the greatest crime which

men have ever committed. I do not complain

even that he should applaud that which is founded

upon a gigantic traffic in living flesh and blood,

which no subject of this realm can enter into

without being deemed a felon in the eyes of our

law and punished as such. But what I do com-

plain of is this : that the honorable gentleman, the

member for Birkenhead, a magistrate of a county,

a deputy lieutenant—whatever that may be—

a

representative of a constituency, and having a

seat in this ancient and honorable assembly—that
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he should, as I believe he did, if concerned in the Proof of nn-
friendly feeling of

building of this ship, break the law of his country, 2*^'^^^^ **"

driving us into an infraction of International Law,

and treating with undeserved disrespect the Proc-

lamation of Neutrality of the Queen. I have

another complaint to make, and in allusion to that

honorable member. It is within your recollection

that when on the former occasion he made that

speech and defended his course, he declared that

he would rather be the builder of a dozen Ala-

bamas than do something which nobody had done.

That language was received with repeated cheer-

ing from the opposition side of the House. Well,

sir, I undertake to say that that was at least a

very unfortunate circumstance, and I beg to tell

the honorable gentleman that at the end of the

last session, when the great debate took place on

the question of Denmark, there were many men

on this side of the House who had no objection

whatever to see the present Government turned

out of office, for they had many grounds of com-

plaint against them; but they felt it impossible

that they should take the responsibility of bring-

ing into office the right honorable member for

Buckinghamshire or the party who could utter

such cheers on such a subject at that."

On the 27th of March, 1863, in a debate in the
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Proof of un- House of Commons on the fitting out of these
fHendly feeling ' of °
members of the piratical cruiscrs, Lord Palmerston said :

^

British Cabinet. ^ '

" There is no concealing the fact, and there is

no use in disguising it, that whenever any political

party, whether in or out of office, in the United

States, finds itself in difficulties, it raises a cry

against England as a means of creating what, in

American language, is called ' political capital.'

That is a practice, of course, which we must de-

plore. As long as it is confined to their internal

affisiirs we can only hope that, being rather a dan-

gerous game, it will not be carried further than is

intended. When a government or a large party

excite the passions of one nation against another,

especially if there is no just cause, it is manifest

that such a course has a great tendency to endan-

ger Mendly relations between the two countries.

We understand, however, the object of these pro-

ceedings in the present instance, and therefore we

do not feel that irritation which might otherwise

be excited. But if this cry is raised for the pur-

pose of driving Her Majesty's Government to do

something which may be contrary to the laws

of the country, or which may be derogatory to

the dignity of the country, in the way of altering

our laws for the purpose of pleasing another gov-

n

' Vol. IV, page 530.
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that such a course Proof ofernment, then all I can saj

is not likely to accomplish its purpose."

On the 30th of June, 1863, Mr. Gladstone, in

the course of a long speech, said :
*

" Why, sir, we must desire the cessation of this

war. No man is justified in wishing for the con-

tinuance of a war unless that war has a just, an

adequate, and an attainable object, for no object

is adequate, no object is just, unless it also be

attainable. We do not believe that the restoration

of the American Union by force is attainable. I

believe that the public opinion of this country is

unanimous upon that subject. [No !] Well, almost

unanimous. I may be right or I may be wrong

—

I do not pretend to interpret exactly the public

opinion of the country. I express in regard to

it only my private sentiments. But I will go

one step further, and say I believe the public

opinion of this country bears very strongly on

another matter upon which we have heard much,

namely, whether the emancipation of the negro

race is an object that can be legitimately pursued

by means of coercion and bloodshed. I do not

believe that a more fatal error was ever committed

than when men—of high intelligence I grant, and

of the sincerity of whose philanthropy I, for one,

shall not venture to whisper the smallest doubt

—

un-
offriendly

members of the
British Cabinet.

' Vol. V, pnge 666.
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-_.^^?°t ?f ""- came to the conclusion that the emancipation
friendly feeling of '

BriS^Cabkut^" ^^ ^^^ negro race was to be sought, although they

could only travel to it by a sea of blood. I do

not think there is any real or serious ground for

doubt as to the issue of this contest."

In the same debate, Lord Palmerston, with an

unusual absence of caution, lifted the veil that

concealed his feelings, and said
:

'

" Now, it seems to me that that which is run-

ning in the head of the honorable gentleman, [Mr.

Bright,] and which guides and directs the whole

of his reasoning, is the feeling, although perhaps

disguised to himself, that the Union is still in

legal existence; that there are not in America

two belligerent parties, but a legitimate govern-

ment and a rebellion against that government.

Now, that places the two parties in a very differ-

ent position from that in which it is our duty to

consider them."

As late as the 9th of June, 1864, Earl Russell

said^ in the House of Lords

:

" It is dreadful to think that hundreds of thou-

sands of men are being slaughtered for the purpose

of preventing the Southern States from acting on

those very principles of independence which in

1776 were asserted by the whole of America

agaiiiSu this country. Only a few years ago the

Vo». V, page 695. » Vol. V, page 507.
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Americans were in the habit, on the 4th of July, Proof of un-
friendly feeling of

of celebrating the proraulffation of the Declaration members of the
'' * * Uritish Cabinet.

of Independence, and some eminent friends of

mine never failed to make eloquent and stirring

orations on those occasions. I wish, while they

keep up a useless ceremony— for the present

generation of Englishmen are not responsible for

the War of Independence—that they had incul-

cated upon their own minds that they should not

go to war with four millions, five millions, or six

millions of their fellow-countrymen who want to

put the principles of 1 776 into operation as regards

themselves."

The United States have thus presented for the

consideration of the Tribunal of Arbitration the

publicly expressed sentiments of the leading mem-

bers of the British Cabinet of that day. Lord

Palmerston was the recognized head of the Gov-

ernment. Earl Russell, who, at the commence-

ment of the insurrection, sat in the House of Com-

mons as Lord John Russell, was during the whole

time Her Majesty's Principal Secretary of State

for Foreign Affairs, specially charged with the

expression of the views and feelings of Her Ma-

jesty's Government on these questions. Both

were among the oldest and most tried statesmen

of Europe. Mr. Gladstone, the present distin-

guished chief of the Government, was then the

13
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Proof of un. Chancellor of thc Exchequcr t and Lord Campbell,
fWendly feeling of

.

r
»

memboni of the well known in both hemispheres as a lawyer and
Brilmh Cabinet. ^ ^

as a lover of letters, sat upon the woolsack when

the contest began. Lord Westbury, who suc-

ceeded him in June, 1861, was the chief coun-

selor of the policy pursued by the British Govern-

ment. These gentlemen were entitled to speak

the voice of the governing classes of the Empire

;

and the United States have been forced with sin-

cere regret to the conviction that they did express

the opinions and wishes of much of the cultivated

intellect of Great Britain.

The United States would do great injustice,

however, to the sentiments of their own people

did they fail to add, that some of the most eloquent

voices in Parliament were raised in behalf of the

principles of freedom which they represented in

the contest; and that members of the govern-

ing classes most elevated in rank and distinguished

in intellect, and a large part of the industrial

classes, were understood to sympathize with them.

They cannot, however, shut their eyes to the fact,

and they must ask the Tribunal of Arbitration to

take note, that, with the few exceptions referred

to, the leading statesmen of that country, and

nearly the whole periodical press and other chan-

nels through which the British cultivated intel-

lect is accustomed to influence public affairs.
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sustained the course of the existing Government Proof of un.

in the unfriendly acts and omissions which resulted membeni of the
British Cabinet

80 disastrously to the United States. The United

States complain bei'ore this Tribunal only of the

acts and omissions of the British Government.

They refer to the expressions and statements from

unofficial sources as evidence of a state of public

opinion, which would naturally encourage the mem-

bers of that Government in the policy and acts

of which the United States complain.

It is not worth while to take up the time of the

Tribunal of Arbitration, by an inquiry into the

reasons for this early and long-continued unfriend-

liness of the British Government, toward a govern-

ment which was supposed to be in sympathy with

its political and moral ideas, and toward a kindred

people with whom it had long maintained the

attitude of friendship. They may have been partly

political, as expressed in Parliament by an impet-

uous member, who spoke of the bursting of the

bubble republic,^ (for which he received a merited

rebuke from Lord John Russell)*; or they may

have been those declared without rebuke at a later

date in the House of Commons by the present

Marquis of Salisbury, then Lord Robert Cecil,

when he said' that " they [the people of the South-

' Hansard, 3d serins, Vol. 163, page 134.

'' Same, page a7<>.
'' Vol. V, page 071.
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I

I

Proof of un- em States] were the natural allies of this country,
friendly fueling iif

members of thu as great producers of the articles we needed and
Oritiith Cnbinet.

'^ '

great consumers of the articles wo supplied. The

North, on the other hand, kept an opposition-shop

in the same departments of trade as ourselves;"

or they may have been those announced by Earl

Russell last year, when saying,' " It was the great

object of the British Government to preserve for

the subject the security of trial by jury, and for

the nation the legitimate and lucrative trade of

ship-building."

Condusioiia. Without pursuiug an inquiry in this direction,

which, at the best, would be profitless, the United

States invite the careful attention of the Arbitrators

to the facts which appear in the previous pages of

this Case. In approaching the consideration of

the third branch of the subjects herein dis-

cussed, in which the United States will endeavor

to show that Great Britain failed in her duties

toward the United States—as those duties will be

defined in the second branch thereof—the Tribu-

nal of Arbitration will find in these facts circum-

stances which could not but influence the minds

of the members of Her Majesty's Government,

and induce them to look with disfavor upon efforts

to repress the attempts of British subjects, and of

' Earl Itussell's Speeches and Dispatches, Vol. II, page U66.
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other persons, to violate the neutrality of British

soil and waters in favor of the rebels.

Some of the members of the British Government

of that day seem to have anticipated the conclusion

which must inevitably be drawn from their acts,

should the injuries and wrongs which the United

States have suffered ever be brought to the adjudi-

cation of an imjmrtial tribunal.

Lord Westbury, (appointed Lord High Chan-

cellor on the death of Lord Campbell, in June,

1861,) declared, in the House of Lords, in 1868,

that '''•the animus with which the neutral Powers

acted was the only true criterion. The neutral

Power might be mistaken; it might omit to do

something which ought to be done, or direct some-

thing to be done which ought not to be done ; but

the question was whether, from beginning to end,

it had acted with sincerity and with a real desire

to promote and preserve a spirit of neutrality.

* * * He [Mr. Seward] said, in eflfect,

' Whether you were a sincere and loyal neutral was

the question in dispute, and that must be judged

from a view of the whole of your conduct. I do

not mean to put it merely upon the particular

transaction relative to the Alabama. I insist upon

it in that case undoubtedly; but I contend that,

from beginning to end, you had an undue prefer-

ence and predilection for the Confederate States;

Cuncluiion*.
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Conciuiiunii. that you were therefore not loyal in your neutral-

ity ; and I appeal to the precipitancy with which

you issued your Proclamation, thereby involving

a recognition of the Confederate States as a bel-

ligerent power, as a proof of your insincerity and

want of impartial attention.' And now, could we

prevent him from using that document for such

a purpose? How unreasonable it was to say,

when you go into arbitration, you shall not use

a particular document, even as an argument upon

the question whether there was sincere neutrality

or not."'

Such is the use which the United States ask

this Tribunal to make of the foregoing evidence

of the unfriendliness and insincere neutrality of

the British Cabinet of that day. When the lead-

ing members of that Cabinet are thus found

counselling in advance with France to secure

a joint action of the two governments, and as-

senting to the declaration of a state of war be-

tween the United States and the insurgents, before

they could possibly have received intelligence of

the purposes of the Government of the United

States ; when it is seen that the British Secretary

of State for Foreign Affairs advises the representa-

tives of the insurgents as to the course to be

' Hansard's Parliamentary Debates, 3cl series, Vul. CXGI, pages

347-348.
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pursued to obtain the recognition of their inde-

pendence, and at the same time refuses to await

the arrival of the trusted representative of the

United States before deciding to recognize them

as belligerents ; when he is found opening nego-

tiations through Her Majesty's diplomatic repre-

sentative at Washington with persons in rebel-

lion against the United States ; when various

members of tL"; British Cabinet are seen to

comment upon the efforts of the Government

of the United States to suppress the rebellion in

terms that indicate a strong desire that those

efforts should not succeed, it is not unreasonable

to suppose that, when called uj^n to do acts which

might bring about results in conflict with their

wishes and convictions, they would hesitate, dis-

cuss, delay, and refrain—in fact, that they would

do exactly what in the subsequent pages of this

pa}jer it will apjiear that they did do.

Ci>nclusini».

I :

pages





PART III.

THE DUTIES WHICH GREAT BRITAIN, AS A
NEUTRAL, SHOULD HAVE OBSERVED TO-

WARD THE UNITED STATES.

The second branch of the subject, in the order

in which the United States desire to present it to

the Tribunal of Arbitration, involves the consid-

eration of the duties which Great Britain, as a

neutral, should have observed toward the United

States during the contest. However inconsider-

ately and precipitately issued, the Proclamation

of Neutrality recognized the obligation, under the

law of nations, to undertake the performance of

those duties, and it becomes important to have a

correct understanding of their character.

In attempting to define these duties it is natural,

first, to endeuvor to ascertain whether Great

Britain itself has, by legislative or official acts,

recognized any such obligations ; and next, to in-

quire whether the canons of international law, as

expounded by publicists of authority, demand of

a neutral the observance of any other or broader

rules than have been so recognized. The United

States will pursue the examination in this order.

They fiid, first, an evidence of Great Britain's

conception of its duties as a neutral in the Foreign

14

The Queen's
Proclamation a re-

cognition of obli-

gation under the

law of nations.

Great Britain

has recognized its

obligations in va-

rious ways.

Recognized by
the Foreign En-
lisiment Act of
1819.
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ternational duties.

if !

I
'

Enlistment Act which was enacted in 1819, and

was in force during the whole of the Southern

rebellion.

Municipal laws It must be bomc in mind, when considering the
ilogigned to aid a
government in municipal laws of Great Britain, that, whether
performance of in-

effective or deficient, they are but machinery to

enable the Government to perform the interna-

tional duties which they recognize, or which may

be incumbent upon it from its position in the family

of nations. The obligation of a neutral state to

prevent the violation of the neutrality of its soil

is independent of all interior or local law. The

municipal law may and ought to recognize that obli-

gation ; but it can neither create nor destroy it, for

it is an obligation resulting directly from Interna-

tional Law, which forbids the use of neutral terri-

tory for hostile purpose.'

The local law, indeed, may justly be regarded

as evidence, as far as it goes, of the nation's

estimate of its international duties ; but it is not

to be taken as the limit of those obligations in the

eye of the law of nations.

It is said by Lord Tenterden, the distinguished

Secretary of the British High Commissioners, in

his memorandum attached to the report* of Her

Majesty's Commissioners upon the neutrality law,'

' Ortolan, Diplomatie de la mor, Vol, 2, page 215.

' Vol. IV, page 79.

' Vol. IV, page 9.3, AppiMnlix No. H, by Mr. Al)l)ott, now I-ord Ten-

terden.

History of For-

eign ICnlistment

Act of 1819.
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History of For-
eign Enlistment

that the neutrality law of the United States formed

the foundation of the neutrality law of England/ Actof 1819.

" The act for the amendment of the neutrality laws,"

he says, " Avas introduced by Mr. Canning on the

10th of June, 1819, in an eloquent speech, in the

course of which he said, ' It surely could not be

forgotten that in 1793 this country complained of

various breaches of neutrality (though much in-

ferior in degree to those now under consideration)

committed on the part of subjects of the United

States of America. What was the conduct of

that nation in consequence? Did it resent the

complaint as an infringement of its independence ?

Did it refuse to take such steps as would insure

the immediate observance of neutrality? Neither.

In 1794, immediately after the application from

the British Government, the Legislature of the

United States passed an act prohibiting, under

heavy penalties, the engagement of American citi-

zens in the armies of any belligerent Power. Was

that the only instance of the kind ? It was but

last year that the United States passed an act by

which the act of 1794 was confirmed in every

respect, again prohibiting the engagement of their

citizens in the service of any foreign Power, and

pointing distinctly to the service of Spain or the

South American Provinces."^ It appears from the

Vol. IV, page 124. » Vol. IV, pagea 123-124.

\\l
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whole tenor of the debate which preceded the pas-

sage of the act that its sole purpose was to enable

the Executive to perform with fidelity the duties

toward neutrals which were recognized as imposed

upon the Government by the Law of Nations.

Great Britain The United States assume that it will be con-
bound to perfunn
the duties recog- ceded that Great Britain was bound to perform all
nized by that act. '

the duties of a neutral toward the United States

which are indicated in this statute. If this obli-

gation should be denied, the United States beg

to refer the Tribunal of Arbitration to the decla-

ration of Earl Russell in his communication to Mr.

Adams of August 30, 1865, where he^ " lays down

with confidence the following proposition :" " That

the Foreign Enlistment Act is intended in aid of

the duties * * of a neutral nation."^ They

also refer to Lord Palmerston's speech in the

House of Commons, July 23, 1863,* in which he

says :
" The American Government have a distinct

right to expect that a neutral will enforce its mu-

nicipal law, if it be in their favor."

Indeed, Great Britain is fully committed to this

principle in its dealings with other Powers. Thus,

during the Crimean war, Her Majesty's Govern-

ment, feeling aggrieved at the acts of the Prus-

sian Government in tolerating the furnishing of

arms and other contraband of war to Russia, were

' Vol. Ill, page 549. ' Vol. Ill, page 550. » Vol. V, page 695.
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1819.

were

I 695.

advised by the Law Officers of the Crown that Great Briuin

. ,
bound to perform

they miffht iustly remonstrate as^ainst violations the duties wcog-
J b J J o

nized by that act,

of Prussian law.'

After these declarations by British authorities,

it will scarcely be contended that the United

States had not the right to expect, and to demand

of Great Britain the performance of the measure

of duty recognized by existing municipal laws,

however inadequate those laws might be as an ex-

pression of international obligations.

The British Foreign Enlistment Act of 1819 i>?'«f reeog-
'^ nized by Foreign

consisted of twelve sections, written in the ver- j^n^i"'"'*'** -^ct of

biage which the customs of England make neces-

sary in the laws providing for the punishment of

crimes. These sections relate to four distinct sub-

jects. First, they repeal all former statutes ; sec-

ondly, they define- the acts which the British legis-

lators regarded as acts which a neutral ought not

to permit to be done within its jurisdiction
;

thirdly, they provide modes for prosecuting per-

sons found guilty of committing the acts which

are prohibited by the statute, and they indicate

the punishments which may be inflicted upon them

when convicted ; fourthly, they exempt certain

parts of the Empire from the operation of the

statute.*

' Earl Granville to Count Bernstorff, September 15, 1870.

" Vol. IV, page 86
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Duties recog- This Tribunal need take no notice of the penal
nised by Foreign
Eniistmont Act of portions of the Statute, which affect only the rela-
I619*

tions between the State and those who owe alle-

giance to its laws by reason of residence within

its territory. The United States will therefore

confine themselves to attempting to deduce from

the statute the definitions of the principles, and the

duties, which are there recognized as obligatory on

the nation in its relations with other Powers. The

adjudicated cases often disregard the distinction

• between the duties of a neutral, however defined,

and the proceedings in its courts against persons

charged as criminals for alleged violations of its

laws for the preservation of neutrality. Even

some of the best publicists, in referring to this

class of decisions, have not always remembered

that, while in the former we have only to do with

principles of public law, in the latter we are deal-

ing with the evidence necessary for the conviction

of an offender. Bearing this distinction in mind,

the Tribunal of Arbitration may be able to recon-

cile many apparently conflicting authorities, and

arrive at just conclusions.

The acts which, if commited within the terri-

tory of the neutral, are to be regarded as violations

of its international duties, are enumerated in the

second, fifth, sixth, seventh, and eighth sections of

the statute.
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Translating this statutory language into the Duties recog-

expressions commonly employed by publicists and Enlistment Act of

writers on International Law, this statute recog-

nizes the following as acts which ought to be

prevented within neutral territory during time of

war :

1. The recruitment of subjects or citizens of

the neutral, to be employed in the military or naval

service of a foreign government or of persons

assuming to exercise the powers of government

over any part of foreign territory ; or the accept-

ance of a commission, warrant, or appointment for

such service by such persons ; or the enlisting or

agreeing to enlist in such service ; the act in each

case being done without the leave or license of

the Sovereign.

2. The receiving on board a vessel, for the pur-

pose of transporting from a neutral port, persons

who may have been so recruited or commissioned

;

or the transporting such persons from a neutral

port. Authority is given to seize the vessels

violating these provisions.

3. The equipping, furnishing, fitting out, or

arming a vessel, with intent or in order that it

may be employed in the service of such foreign

government, or of persons assuming to exercise

the powers of government over any part of a

foreign country, as a transport or store-ship, or to
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1819.

Duties recog. cruise or caiTV on war against a power with which
nized by Foreign
Enlistment Act of the neutral is at peace ; or the delivering a com-

mission for such vessel, the act in each case being

done without the leave or license of the Sovereign.

4. The augmenting the warlike force of such a

vessel of war by adding to the number of guns, by

changing those on board for other guns, or by the

addition of any equipment of war, if such vessel

at the time of its arrival in the dominions of the

neutral was a vessel of war in the service of such

foreign government, or of such persons, the act

being done without the leave or license of the

sovereign/

' It may interest tlie meml)«rs of the Tribunal of Arbitration to

see in this connection an abstract of the acts which are made penal

by the United States Neutrality Law of 1818. The law itself will be

found in Vol. IV, pages 90-92. The abstract is talten from Fresi*

dent Grant's Proclamation of Neutrnlity in the late Franco-German

war, dated October 8, 1870.

"By the act passed on the 20th day of April, A. D. 1818, commonly

known as the " Neutrality Law," the following acts are forbidden to

be done, under severe penalties, within the territory and jurisdiction

of the United States, to wit

:

" 1. Accepting and exorcising a commission to serve either of the

said belligerents by land or by sea against the other belligerent.

" 2. Enlisting or entering into the service of either of the said bel-

ligerents as a soldier, or as a marine or seaman on board of nny

vessel of war, letter of marque, or privateer.

" 3. Hiring or retaining another person to enlist or enter Iiimself

in' the service of cither of the said belligerents as a soldier, or as a

marine or seaman on board of any vessel of war, letter of maniuo,

or privateer.

" 4. Hiring another person to go beyond the limits or jurisdiction

of the United States with intent to be enlisted as aforesaid.

" 5. Hiring another person to go beyond the limits of the United

States with the intent to be entered into service as aforesaid.

" 6. Retaining another person to go beyond the limits of the United

States with intent to be enlisted as aforesaid.

" 7. Retaining another person to go beyond the limits of the United
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During the insurrection, as will be seen hereafter, .

^y*' Commis-
B 1 ' gion to revise ror-

this act was, by the construction of the English g^, ,8^1J"*""""*

courts, stripped of its effective power. The

United States repeatedly and in vain invited Her

Majesty's Government to amend it. Although

these calls proved abortive during the contest

with the South, the appalling magnitude of the

injury which had been inflicted by British-built

and British-manned cruisers upon the commerce

and industry of a nation with which Great Britain

was at peace, appears to have awakened its senses,

and to have impelled it to take some steps toward

a change. In January, 1867, the Queen's Com-

mission was issued to some of the most eminent of

the British lawyers and judges, authorizing them to

inquire into and consider the character, working,

and effect of the laws ofthe Realm, available for the

States with intent to be entered into service as aforesaid. (But the

aaid act is not to be construed to extend to a citizen or subject of

either belligerent who, being transiently within the United States,

shall, on board of any vessel of war, which, at the time of its arrival

within the United States, was fitted and equipped as such vessel of

wor, enlist, or enter himself, or hire, or retain another subject or

citizen of the same belligerent, who is transiently within the United

States, to enlist, or enter himself to serve such belligerent on board

such vessel of war, if the United States shall then bo at peace with

such belligerent.)

" 8. Fitting out and arming, or attempting to fit out and orm, or pro-

curing to be fitted out and armed, or knowingly being concerned in

the furnishing, fitting out, or arming of any ship or vessel, with

intent that such ship or vessel shall be employed in the service of

cither of the said belligerents.

" 9. Issuing or delivering a commission within the territory or

jurisdiction of the United States for any ship or vessel to the intent

that she may be employed as aforesaid.

" 10, IncreaRing or augmenting, or procuring to be inoronspil or

15



.-r^'"

114 DUTIES OK A NEUTRAL.

KuiKirt of that

C<immission.

i

!l

I

8ion"to'rov^'"F.!!?i
GTiforcemcnt of neutrality, during the existence of

SofisS.''""*"' hostilities between other States with whom Great

Britain might be at peace, and to inquire and re-

port whether any and what changes ought to be

made in such laws for the purpose of giving to

them increased efficiency, and bringing them into

full conformity with international obligations.'

That Commission held twenty-four sittings, and

finally reported that the old Foreign Enlistment

Act of 1819 was capable of improvement, and

might be made more efficient by the enactment

of several provisions set forth in the report."

Among other things, the Commission recom-

mended that it be made a statutory offense to " fit

augmented, or knowingly being concerned in increasing or aug-

menting, the force of any ship of war, cruiser, or other armed

vessel, which at the time of her arrival within the United States

was a ship of war, cruiser, or armed vessel in the service of either

of the said belligerents, or belonging to the subjects or citizens of

either, by adding to the number of guns of such vessels, or by

changing those on board of her for guns of a larger caliber, or by

the addition thereto of any equipment solely applicable to war.

" 11. Beginning or setting on foot or providing or preparing the

means for any military expedition or enterprise to bo carried on

from :he territory or jurisdiction of the United States against the

territories or dominions of either of the said belligerents."

The Tribunal of Arbitration will also observe that the most im-

portant part of the American act is omitted in the British act,

namely, the power conferred by the eighth eection on the Executive to take

poiaeision qf and detain a thip without judicial proceee, and to use the

mililary and naval forces of the Government for that purpose, if necessary.

Earl Russell is understood to have determined that the United

States should, in no event, have the benefit of such a summary pro-

ceeding, or of any remedy that would take oway the trial by jury.

—

Speeches and Dispatches of Earl Russell, Vol. II, page 266.

' Vol. IV page 79. ' Vol. IV, page 80.
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out, arm, dispatch or cause to be dispatched^ any

ship, with intent or knowledge that the same shall

or will be employed in the military or naval ser-

vice of any foreign Power in any war then being

waged by such Power against the subjects or prop-

erty of any foreign belligerent Power with whom
Her Majesty shall not then be at war.'" It was

also proposed to make it a statutory offense to

" build or equip any ship with the intent that the

same shall, after being ^fitted out and armed, either

within or beyond Her Majesty's Dominions, be em-

ployed as aforesaid;"" and it was proposed that the

Executive should be armed with summary powers

similar to those conferred upon the President of

the United States by the eighth section of the act

of 1818. It was further proposed to enact that

" in time of war no vessel employed in the military

or naval service of any belligerent, which shall

have been built, equipped, fitted out, armed, or

dispatched contrary to the enactment, should be

admitted to any port of Her Majesty's Dominions.""

The Tribunal of Arbitration will not fail to

observe that these recommendations were made

by a board composed of the most eminent judges,

jurists, publicists, and statesmen of the Empire,

who had been in public life and had participated

Report of that

Cummitsion.

' Vol. IV, pngcsSO, 81.

'•' Vol. IV. pngo 81.

Vol. IV, pngo 82.



'^f

ii

IIG DUTIES OF A NEUTHAL.

RejKirt nf thai in thc (lircctioti of affairs in Great Britain during
Conimissli>n. .inini i-ii- i

the whole period of thc Southern rebellion; and

that they were made under a commission which

authorized these distinguished gentlemen to con-

sider and reiwrt what changes ought be made in

the laws of the Kingdom, for the purpose of giv-

ing to them increased efficiency, and bringing

them into full conformity with the international

obligations of England. The Tribunal of Arbitra-

tion will search the Avhole of that report, and of

its various appendices, in vain, to find any indica-

tion that that distinguished body imagined, or

thought, or believed that the measures which they

recommended were not "in full conformity with

international obligations." On the contrary, the

Commissioners say that, so far as they can see, the

adoption of the recommendations will bring the

municipal law into iull conformity with the inter-

national obligations.' Viewing their acts in the light

of their powers and oftheir instructions, the United

States feel themselves justified in asking the Tri-

bunal to assume that that eminent body regarded

the acts which they i)roposed to prevent by legis-

lation, as forbidden by International Law.

The report of the Commissioners was made in

The Foreign En- 1868, but was not actcd upon until after the break-

ing out of the late war between Germany and

France. On the 9th of August, 1870, Parliament

' Vol. IV page 82.

listment

1870.
Act of
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])a8Hed "All act to regulate the conduct of Fler The For»i){n En-

Majesty's subjects during the existence of hostili- '*''"•

tics between foreign States with which Her Ma-

jesty is at peace." This act, which may be found

ill Volume VII,' embodies the recommendations

of the commissioners which are cited above, ex-

cept that which excludes a ship which has been

illegally built or armed, &c., &c., from Her Ma-

jesty's ports.

Soon after the enactment of this statute, a ves-

sel called the "International," was proceeded Judicial cm.
-, 1.1. . . . .

struction of tliHt

agamst tor an alleged violation oi its provisions, act.

The case came before Sir Robert J. Phillimore,

one of Her Majesty's Commissioners who signed

the report in 1868. In rendering his decision on

the 17th January, 1871, he said: "This statute,

passed during the last session, under which the

authority of this cou-t is now for the first time

evoked, is, in my judgment, very important and

very valuable; strengthening the hands of Her

Majesty's Government, and enabling them to fulfill

more easily than heretofore that particular class of

international obligations which may arise out of the

conduct of Iler Majesty's subjects toward belligerent

Foreign States, with whom Her Majesty is at peaceJ'

' Vol. VII, page 1.

' London Times, January 18, 1871. See also Admiralty and Eccle-

siastical Reports, Vol. 3, pngo .'532. Seo also Report of the Dcbato

on the Foreign Enlistment Act in the House of Commons, in the

Lnmlon Times of Auj^ust 2, 1870.
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These eminent commissioners and this distin-

guished jurist have chosen their words with the

precision which might have been expected of

them. They declare that, in the execution of the

commission, they have only sought to bring the

law of England into harmony with the law of

nations. Their functions ceased when they rec-

ommended certain charges with that object in

view. Parliament then took up the work and

adopted their suggestions. Then, as if to prevent

all misapprehension, one of the commissioners,

acting as a judge, held that the act of 1870 is

intended to bring the law of the realm into

harmony with the international duties of the Sov-

ereign.

The United States confidently submit that the

tiie common" "law new provisious, inserted in the act of 1870, were
of England.

intended, at least as against the British Govern-

ment, as a reenactment of the law of nations, as

understood by the United States to be applicable

to the cases of the Alabama, and other ships of

war constructed in England for the use of the

insurgents.

They conceive that Great Britain is committed

to the doctrines therein stated, not merely by the

articles of International Law expressed in its stat-

utes, but also by the long-settled Common Law of

England confirmed by acts of Parliament.

International

law is a part of
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The act of 7 Anne, ch. 12, enacted in conse- , .

international
' ' law 18 a part of

quence of the violation of the law of nations by *{Eng~"
**"'

the arrest for debt of the Ambassador of the Czar,

Peter the Great, in London, is prominent in the

history of the legislation of Great Britain.'

Lord Mansfield, commenting on this act in the

case of Triquet vs. Buth, 3 Burrow's Reports, p.

148, says that this act was but declaratory. All

that is new in this act is the clause which gives a

summary jurisdiction for the punishment of the

infraction of the law. He further remarks that

the Ambassador who had been arrested could have

been discharged on motion. This act of Parlia-

ment was passed as an apology from the nation.

It was sent to the Czar, finely illuminated, by an

Ambassador Extraordinary, who made the national

excuses in an oration. " The act was not occasioned

by any doubt whether the law of nations, par-

ticularly the part relative to public ministers,

was not part of the law of England, and not in-

tended to vary an iota from it." Lord Mans-

field further says, in reference to the case of

Brevot vs. Barbot, that Lord Talbot declared " that

the law of nations, in its full extent, was part

of the law of England;" and adds, "I remem-

ber, too. Lord Hardwick declared his opinion

to the same effect, and denying that Lord Chief

' Soo Phillimoro's Intornntionnl Law, vol. 2, ch. 8, section 194,
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International Justice Holt cver had any doubt as to the law
law is a part

of En^S""
'""^ ®^ nations being part of the law of England, upon

the occasion of the arrest of the Russian Ambas-

sador.'"

To the same effect is the remark of Lord Ten-

terden, when he says " that the act of Anne is

only declaratory of the common law. It must

therefore, be construed according to the common

law, of which the law of nations must be deemed

a part." ^

Blackstone states the doctrine in general terms

as follows :
" The law of nations is a system of

rules, deducible by natural reason, and established

by universal consent among the civilized inhabi-

tants of the world, in order to decide all disputes,

to regulate all ceremonies and civilities, and to in-

sure the observance of justice and good faith, in

that intercourse which must frequently occur be-

tween two or more independent States, and the

individuals belonging to each.

9|c !|e >)! % )|c ifi

" In arbitrary States this law, whei'evcr it con-

tradicts, or is not provided for by the munici-

pal law of the country, is enforced by the Royal

Power ; but since in England no Royal Power

31.

' See further 1 Black. Com., pp. 43, 354 5 1 Woodson's Lectiinis, p.

1,

" Novillo va. Toogootl, 1 Bnrnwell nntl Creswell's Reports, 562.
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can introduce a new law or suspend the execution

of the old, therefore the law of nations (when-

ever any question arises which is properly the

object of its jurisdiction) is here adopted in its full

extent by the common law of the land. And

those acts of Parliament which have from time to

time been made to enforce this universal law, or

to facilitate the execution of its decisions, are not

to be considered as introductive of any new rule,

but merely as declaratory of the old fundamental

constitutions of the Kingdom ; without which it

must cease to be apart of the civilized world."

^

In the presence of these authorities it cannot be

doubted, that the law of nations enters integrally

into the common law of England, and that any

enactment by Parliament on this point derives force

only from its conformity with the law of nations,

having no virtue beyond that, except in so far as

such enactment may afford means for the better

enforcement of that law within the realm of Eng-

land.

That eminent judge and jurist. Lord Stowell,

even goes so far as to say that, while an act of

Parliament can affirm the law of nations, it can-

not contradict it or disaffirm it to any effect as

respects foreign Governments.*

' Blackstone'R Com., vol. 4, ch. 5. See also Lord Lyiulliiirst's opinion,

ante page 61.

' The Louis, Dodson's Admiralty Reports, vol. 2, p. 210.

16

International

law is a part of
the common law
of England.
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Duties recog-
nized by the
Queen's Procla-
matiun of Neu-

trality.

intirnnti.mai Lord StowcU's positioTi is in perfect accord-
Inw IS a part of *• ^

the lommun law ^g ^jj.|j ^^g observation of Lord Mansfield,
or England. '

in another case, viz : Heathfield vs. Chilton, that,

" The privileges of public ministers and their

retinue depend upon the law of nations, which

is part of the common law of England. And

the act of Parliament of 7 Anne, ch. 12, did

not intend to alter, nor can alter the law of

nations."

'

The next act of the British Government to

which the United States invite the attention of

the Tribunal, as showing to some extent that Gov-

ernment's sense of its duties toward the United

States, is the Proclamation of Neutrality of May 13,

1861, already alluded to.

It is not claimed that a belligerent has the right,

by the custom of nations, to require a neutral to

enforce in its favor an executive Proclamation of

the neutral, addressed to its own citizens or sub-

jects ; but it is maintained that, as between Great

Britain and the United States, there is a binding

precedent for such a request to Great Britain. In

1793, during General Washington's administra-

tion, the representative of Great Britain in the

United States pointed out to Mr. Jefferson, who

was then Secretary of State, acts which were

deemed by Her Britannic Majestj^'s Government

' Heathfield vs. Chilton, 4 Burrows, p. 2010. This observntiou uf

Lord Mansfield is cited and adopted by Phillimore, vol. 3, p. 541.
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to be " breaches of neutrality," done " in contra- Diit
nized

e s

by
recog.

tho

vention of the President's Proclamation" of Neu- Queen's
•f

Procla.

niation of N(U.

trality, and he invited the United States to take trality.

steps for the repression of such acts, and for the

restoration of captured prizes. It appears that the

United States complied with these requests.^

Relying, therefore, upon this precedent, estab-

lished against Great Britain, rather than upon a

right under the laws of nations, which can be

asserted or maintained against the United States or

against other nations, the United States invite the

attention of the Tribunal to the fact that two prin-

ciples, in addition to those already deduced from

the Foreign Enlistment Act of 1819, appear to be

conceded by the Proclamation of May 13, 1861

:

1. That it is the duty of a neutral to observe

strict neutrality as to both belligerents during

hostilities.

Neutrality is defined by Phillimore " to consist

in two principal circumstances: 1. Entire absti-

nence from any participation in the war; 2. Im-

partiality of conduct toward both belligerents."

" This abstineiice and this impartiality must be

combined in the character of a bona-jide neutral."*

Bluntschli defines it thus :
" La neutrality est

la non-participation a la guerre. Lorsque I'etat

neutre soutient un des belligerents, il prend

Definition of

neutrality.

Vol. IV, pngcs 94-lOa. » 3 rhillimorc, Cli. IX.

.1
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part k la guerre, en faveur de celui qu'il sou-

tient, et des lors U cesse d^etre neutre. L'adver-

saire est autoris^ a voir dans cette participation

un acte d'hostilite. Et cela n'est pas seulement

vrai quand I'etat neutre livre lui-meme, des

troupes ou des vaisseaux des guerre, mais aussi

lors qu'il prete a un des belligerents un appui

mediat en permettant, tandis qiCU pourrait Vem-

pecher, que, de son territoire neutre, on envoie des

troupes ou des navires de guerre."

'

Hautefeuille says :
" Get etat nouveau impose aux

neutres des devoirs particuliers : ils doivent s'ab-

stenir completement de toute acte d'immixion aux

hostilites et garder une stricte impartialite envers

les deux belligerents. * * * L'impartialite con-

siste a traiter les deux belligerents de la memc

maniere et avec une parfaite egalite dans tout ce

qui concerne les relations d'etat h. etat."

'

Lord Stowell says :
" The high privileges of a

neutral are forfeited by the abandonment of that

perfect indifference between the contending par-

ties, in which the essence of neutrality consists."

'

Calvo collects or refers to the definitions given

by the various writers on International LaAV, and

expresses a preference for Hubner's : " La mas

' Opinion impartiale sur la question do 1'Alabama. Berlin, 1870,

page 22.

' Meccssitc d'unc loi niaritimu pour n'^Ior les rapports des neutres

pst des belligerents, rnris, 1802, page 7.

' The Eli/.u Ann, ( I IXjdson's Reports -^l ;
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acejjtable cs la de Hubner, por la claridad y pre- Definition of

cision con que fija, no solo la situacion de las

iiaciones pacificas, sine la extension que tiene

sobre ellas el status belli.'"

2. The proclamation also distinctly recognizes

the principle that the duties of a neutral in time

of war do not grow out of, and are not dejiendent

upon municipal laws. Offenders against the pro-

visions of the act are therein expressly forewarned

that such offenses will be " acts in derogation of

their duty as subjects of a neutral sovereign in the

said contest, or in violation or contravention of the

law of nations in that behalf"

The next acts of the British Government, indi- Duties rec.g-

, , , .
-i

. , nized by in»triic-

eating its sense of its duties as a neutral toward ti.ms to British of.

iiclalii (luring the

the United States, to which the attention of the insurrection.

Tribunal is invited, are the several instructions

issued during the contest, for the regulation of the '

official conduct of its naval officers and of its colo-

nial authorities toward the belligerents.'

These various instructions state or recognize the

following principles and rnles

:

1. A belligerent may not use the harbors, ports,

coasts, and waters of a neutral in aid of its warlike

purposes, or as a station or place of resort for any

warlike purjx)se, or for the purpose of obtaining

any facilities of warlike equii>nu'nt.

' Ciilvd Dereeho InU>rnacuinuI, tnin 2, piige 131, § 608.

' Vol IV, page 17."), Pt seq.
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Duties recog- 2. Vessels of War of the belligerents may be
nized by instruc-

. i i /. i • i .

tions to British of- required to depart irom a neutral port withm
tfcinl.s during the

insurrection. twenty-four hours after entrance, except in case

of stress of weather, or requiring provisions or

things for the crew, or repairs ; in which case they

should go to sea as soon as ix)ssible after the ex-

piration of the twenty-four hours.

3. The furnishing of supplies to a belligerent

vessel of Avar in a neutral port may be prohibited,

except such as may be necessary for the subsist-

ence of a crew, and for their immediate use.

4. A belligerent steam-vessel of war ought not

to receive in a neutral port more coal than is neces-

sary to take it to the nearest port of its own coun-

try, or to some nearer destination, and should not

receive two supplies of coal from ports of the same

neutral within less than three months of each

other.

Correspondence The attention of the Tribunal is further invited

Governments in to the official opiuious exprcsscd by the represent-

ative of Great Britain in the United States during

the administration of President Washington upon

the duties of a neutral toward a belligerent ; and

to the acts of the Government of the United

States during that administration, preceding, and

accompanying, and subsequent to those expres-

sions of opinion ; and to the treaty concluded be-

tween the United States and Great Britain in

1704. .

,1 i.E^V.ftwiaMfe
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CorrcMpondencc
betwueii the two

The first acts took place in the United States in

1793, a year before the passage of the first Araeri-
f^g.fgl"'""

can Neutrality Law, when the United States had

nothing but the law of nations and the sense of

their duties as a neutral to guide them.

The envoy from the new French Republic, M.

Genet, arrived at Charleston, in the United States,

early in April, 1 793, with the purpose of making

the ports and waters of the country the base of

hostile operations against Great Britain. The

steps Avhich he took are fairly referred to by Lord

Tenterden in the memorandum already cited.'

The Capital was then at Philadelphia, sev-

eral hundred miles distant from Charleston, with

few regular means of communication between the

two towns. The Government of the United States

was in its early infancy. Four years only had

passed since it Avas originated, and it had not been

tested whether the powers confided to it would

prove sufficient for an emergency that might arise

in its Foreign Relations. It had neither navy, nor

force that could be converted into one, and no army

on the sea-coast ; and it was obliged to rely upon,

and did actually call out, the irregular militia of the

States to enforce its orders.

Under the directions of M. Genet, privateers

were fitted out, manned, and commissioned, from

' Vol. IV, page 93, ot »eq.
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Correspondence
lictwoen the two
Govornmonts in

l79a-'94.

Charleston and other ports, before he reached

Philadelphia, and prizes were brought in by

them. On the 22d of April, 1793, M. Genet

not having yet reached Philadelphia, President

Washington issued his celebrated proclamation,

the first of its kind, in which he declared that

" the duty and interest of the United States re-

quire that they should, with sincerity and good

faith, adopt and pursue a conduct friendly and

impartial toward the belligerent Powers ;

" and he

warned all persons against "committing, aiding,

or abetting hostilities against any of the said

Powers."

'

The ncAvs of the coming of M. Genet had

preceded his arrival at Philadelphia. On the

1 7th May, 1793, Mr. Hammond, the then British

Minister, made complaint of his acts, and called

attention to the fact that privateers were fitting in

South Carolina, which he conceived to be "breaches

of that neutrality which the United States profess

to observe, and direct contraventions of the Proc-

lamation."

He invited the Government to " pursue such

measures as to its wisdom may appear the best

calculated for repressing such practices in future,

and for restoring to their rightful owners any

captures which these particular privateers may

' Vol. IV, page 94.
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attempt to bring into any of the ports of the

United States.'"

Two days before the receipt of that representa-

tion, Mr. Jefferson had already complained to the

French Minister of these proceedings, and M.

Genet, on his arrival, claimed to justify himself by

the existing treaties between France and the

United States,

Other cases subsequently occurred, in which

Mr. Hammond intervened ; for an account of which

the Tribunal of Arbitration is respectfully referred

to Lord Tenterden's memorandum.

The subject of Mr. Hammond's complaints and

his demand for the restoration of the captured ves-

sels were under consideration until the 5th of June,

1793, when answers were given simultaneously to

M. Genet and to Mr. Hammond.

The former was told that the United States

could not tolerate these acts of war within their

territories. The latter was told that effectual

measures would be taken to prevent a repetition

of the acts complained of ; but as to restoring the

prizes, it could not be done for two reasons : first,

because if commissions to the privateers were

valid and the captures were legal, the Executive

of the United States had no control over them
;

and if they were illegal, the owners had a sufficient

Correspondenco
between the two
Oovernments in

1793- '94.

> Vol. IV, page or).

17
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i

i

I . <^'"^T""'';"''"' remedy in the national courts ; secondly, because the
iM'iwoon tno two •' ' j <

iTM-'or"'*
'" ^^^^ complained of had been done at a remote port,

without any privity of the United States, " impos-

sible to have been known, and therefore impossi-

ble to have been prevented by the Government."

'

It is worthy of note that the owners did resort

to the courts, and that prizes taken by these pri-

vateers were restored by judicial process.*

The Government of General Washington de-

termined, however, as it had been informed of

these attempts at violating the sovereignty of the

nation, that it was the duty of the United States

not only to repress them in future, but to restore

prizes that might be captured by vessels thus ille-

gally fitted out, manned, equipped, or commis-

sioned within the waters of the United States ; or,

if unable to restore them, then to make compensa-

tion for them.

The reasons for this course are stated in a letter

from Mr. Jefferson to Mr. Hammond, dated the

5thof September, 1793."

The United States Government also, on the 4th

of August, 1793, issued instructions to collectors

of the customs,* which were intended to enforce

' Vol. IV, poRO 97.

' Dana's Wheaton, section 439, note 215, pagn 536. This note,

which contains an exhaustive review of the American policy, way
be found in Vol. Vlf, page 11.

» Vol. IV, page 100. The United States also refer to Mr. Jefferson's

letter to Mr. ll^mmoud, of November M, 1793,

* Vipj. IV, page 97.
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the President's Proclamation of April 22. Wu
have the authority of Lord Tenterden for saying

that the result of tho publication of those instruc-

tions was, that the system of privateering was,

generally speaking, suppressed.'

From this examination, it appears that a well

conceived and extended system of violating the

neutrality of the United States, when they were

weak and the powers confided to their Executive

were untried, was put in operation in April by the

representative of one of the powerful nations of

Europe, and was suppressed before August with-

out legislation; and also that the United States

undertook to make compensation for the injuries

resulting from violations that had taken place where

they had failed to exert all the means in their power

to prevent them.

It was subsequently agreed between the two

Governments'* that in cases where restitution of

the prizes should be impossible, the amount of

the losses should be ascertained by a method sim-

ilar to that provided by the Treaty of Washington,

and that a money payment should be made by the

United States to Great Britain in lieu of restitu-

tion. The examination of these claims extended

Corruit|>»n(lun(!«

hntwiHin the two
OiivorninentH in

170a-'94.

The Treaty <>l'

Nov. 19, 1794.

' Vol. IV, page 101.

'' Truoty ctmcluded between tlw United SttUcs and Great Britain,

ot London, Novoinbor 19, 1794, commonly known us "Jay's Treaty."

See United States Statutes ut Large, Vol. VIII, page 110.

i
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N v'*%^i79+
"*^ ^^^^ ^ period of some years, and the amounts of

the ascertained losses were eventually paid by the

United States to Great Britain.

Consti-uction of In the case of the "Jamaica," before the com-
that Treaty by the
commissi..ners ap- mlssion, Under the 7th article of the treaty of
Jwinted under it.

"'

1794, the capturing vessel was alleged to have

been armed in the United States, but the prize,

(the Jamaica,) with her cargo, was burned by the

captors, and never brought within the jurisdiction

of the United States. Upon this bare case, with-

out any allegation of permission or neglect by the

Government of the United States as to the arming

ofthe French cruiser, the advocate for the claimants

contended that the law of nations obliged the

United States to make compensation. The claim

was rejected ;
" the board [one gentleman only

dissenting] were of opinion that the case was not

within the stipulation of the article under which

the commissioners act."

A rehearing being granted and counsel heard,

Mr. Gore delivered the opinion sustaining the

original determination. After reviewing British

precedents cited by the counsel for the claimants,

as supporting his view of international law, Mr.

Gore says

:

" The counsel for the claimant seemed to sup-

pose that the obligation to compensate arose from

the circumstance of the privateer's having been
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originally armed in the United States ; but as there
ti,ft"Treat"'T the

is not the smallest evidence to induce a belief that in '^^^l^mllr \u^'

this or in any other case the Government permitted^

or in any degree connived atj such arming^ or failed

to use all the means in their power to prevent such

equipment, there is no ground to support a charge

on the fact that the armament originated in their

ports.'"

All these steps prior to 1794 were taken by the

United States under the general rules of Interna-

tional Law, without the aid of a local statute, in

order to perform what Mr. Jefferson called " their

duty as a neutral nation to prohibit such acts as

would injure one of the warring Powers."^ In

1794, however, the Congress of the United States,

on the application of Great Britain, passed a statute

prohibiting such acts, under heavy penalties.''

The general provisions of the United States

Act of 1818 (which is still in force) are set forth

in note 1, on page 114. This act was passed at the ^^''"^ ^"'*'"-

request of the Portuguese Government. The act

of 1838 was enacted on the suggestion of Great

Britain : In the year 1837 a formidable rebellion

against Great Britain broke out in Canada.

Symphathizers >vith the insurgents beginning to

The neutrality

laws of the United
States enacted at

the request of

' 2cl Vol. Mms. Opinions, Department of State.

' Mr. Jefferson to M. Genet, June 5, 1793. Jefferson's Works, Vol.

Ill, page .')"2.

' Mr. Canning's speech, cited ante, page 107.
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Great Pritain.

ii

.
^''^

.J"^"i'?"*l''^ eather on the northern frontier of the United
laws of the United o

t^he^^'r^Ju"^!? of
States, Mr. Fox, the British Minister at Wash-

ington, " solemnly appealed to the Supreme Gov-

ernment promptly to interpose its sovereign author-

ity for arresting the disorders," and inquired what

means it proposed to employ for that purpose.

The President immediately addressed a commu-

nication to Congress, calling attention to defects in

the existing statute, and asking that the Executive

might be clothed with adequate power to restrain

all persons within the jurisdiction of the United

States from the commission of acts of the charac-

ter complained of. Congress, thereupon, passed

the act of 1838. Thus Great Britain once more

asked the United States to amend their neutrality

laws, in British interest, so as to give more power

to the Executive, and the request was complied

with.

In the year 1855, Great Britain being then at war

with Russia, it was supposed by the British Con-

sul, at New York, that a vessel called the Maury,

which was being innocently fitted out at New

York for the China trade, was intended as a Rus-

sian privateer. The British Minister at Wash-

ington at once called the attention of Mr. Marcy,

the then Secretary of State, to this vessel. The

affidavits which he inclosed for the consideration

of the Secretary of State fell far, very far, short of

Case of tlie bark

Maury.
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the evidence Avhich Mr. Adams submitted to Earl

Russell in regard to the Liverpool cruisers. The

whole foundation which the British Minister fur-

nished for the action of the United States was the

" belief" of the Consul, his lawyer, and two police

officers, that the vessel was intended for Russian

service. This was communicated to the Govern-

ment of the United States on the 11th of October.

Notwithstanding the feebleness of the suspicion,

the prosecuting officer of the United States was,

on the 12th of October, instructed by telegraph

to " prosecute if cause appears," and was at work

on the 13th in order to prevent a violation of

the sovereignty of the United States to the injury

of Great Britain.' The proceedings given at length

in the accompanying volumes show with what

rapidity and zeal the investigation was made, and

that the charge was at once proved to be un-

founded.

In all this correspondence and these precedents,

the following principles appear to have been as-

sumed by the two Governments

:

1. That the belligerent may call upon the neutral

to enforce its municipal proclamations as well as

its municipal laws.

2. That it is the duty of the neutral, when the

fact of the intended violation of its sovereignty is

1 Vol. IV, pages 53-62.

Case of the bark
Maury.

Principlps thus
recognized by the
two Governments.

I

I

i :

i
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two Gorerntnents.

Obligation to

make compensa-
tion for injuries.

re^"Tz!^**b 'ithe
^^i^closed, either through the agency of the repre-

sentative of the belligerent, or through the vigi-

lance of the neutral, to use all the means in its

power to prevent the violation.

3. That when there is a failure to use all the

means in the power of a neutral to prevent a breach

of the neutrality of its soil or waters, there is an

obligation on the part of the neutral to make com-

pensation for the injury resulting therefrom.

The United States are aware that some eminent

English publicists, writing on the subject of the

"Alabama Claims," have maintained that the

obligation in such case to make compensation

would not necessarily follow the proof of the

commission of the wrong ; but the United States

confidently insist that such a result is entirely

inconsistent with the course pursued by Great

Britain and the United States, during the admin-

istration of General Washington, when Great

Britain claimed of the United States compensation

for losses sustained from the acts of cruisers that

had received warlike additions in the ports of the

United States, and the United States admitted the

justice of the claim, and paid the compensation

demanded. The United States also point to the

similar compensation made by them to Spain in

the treaty of 1819, for similar injuries inflicted on
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Ciirrespunderice

betweon the
United States and
Portugal.

Spanish commerce duriiiff the War of the Incle- obligation to
* " make coiiipensa-

pendence of the Spanish American Colonies, as t'on for injuries.

showing the sense of Spain on this point.

In the course of the long discussions between

the two Governments on the Alabama claims,

Great Britain has attempted to justify its course

by a reference to the conduct of the United States

toward Portugal between 1816 and 1822 '

The several replies ofMr. Adams amply defended

the course of the United States in that affair.

From the replies and from the official documents

referred to in them, it would appear that in the

year 1850 the United States had brought to the

point of settlement a long-standing claim against

Portugal, for the destruction of the American

armed brig General Armstrong, in the harbor of

Fayal, in the year 1814. They were at the same

time pressing some other claims against Portugal,

and were conducting a correspondence with the

Portuguese Legation at Washington, growing out

of the seizure of a Portuguese slaver.^

The Portuguese Government, as an offset to

these claims of the United States, re\dved some

exploded claims of Portugal against the United

States, for alleged violation of neutrality, that had

slumbered for nearly thirty years. These are i\ni

claims referred to by Earl Russell in his note to

' Vol. III. pages 5r>6-'>m.

' Executive Document No. '>!), 32d Congress, 1st session.

18

? !'
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Correspondence j^,.^ Adams of Mav 4, 18(55 * and his note to the
between the •' '

Port?
?'**' ""'' ^^^^ of August 30, 1865,2 and his note to the

same dated November 2, 1865.^ Lord Russell

asserts that the complaints of Portugal were more

frequent and extended to a larger amount of prop-

erty after 1818 than they had done before. Mr.

Adams denies this allegation,^ and his denial is sup-

ported by the evidence in possession of the Gov-

ernment of the United States.

The facts appear to be these : On the 20th De-

cember, 1816, the Portuguese Minister informed

the then Secretary of State (Mr. Monroe) of the

fitting out of privateers at Baltimore to act against

Portugal, in case it should turn out that that Gov-

' ernment was at war with the " self-styled Govern-

ment of Buenos Ayres." He further stated that

he did not make the application in order " to raise

altercations or to require satisfaction," but that he

solicited " the proposition to Congress of such pro-

visions by law as will prevent such attempts for

the future," being " persuaded that my [his] mag-

nanimous Sovereign will receive a more dignified

satisfaction, and worthier of his high character, by

the enactment of such laws by the United States."

Mr. Monroe replied, on the 27th of the same month,

" I have communicated your letter to the President,

and have now the honor to transmit to you a copy

' Vol. I IF, page 525.

' Vol. Ill, pnge 548.

" Vol. III. pago 584.

* Vol. Ill, page G21.
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of a message which he has addressed to Congress

on the subject, with a view to obtain such an ex-

tension, by law, of the Executive power as will

be necessary to preserve the strict neutrality of the

United States, * * » and effectually to guard

against the danger in regard to the vessels of your

Sovereign which you have anticipated." The act

of 1817 was passed and officially communicated to

the Portuguese Minister on the 13th of March

1817. On the 13th of May, 1817, the Portuguese

Minister informed the Secretary of State that al-

though " the law passed at the last session of Con-

gress obviated a great part of the evils " of which

he complained, he feared there would be a lack of

vigilance on the part of some of the officials, and

he asked for special instructions to them. On the

8th of March, 1818, he complained to Mr. John

Quincy Adams, then Secretary of State, of the

capture of " three Portuguese ships, captured by

privateers fitted in the United States, manned by

American crews, and commanded by American

captains, though under insurgent colors ;" and he

asked for satisfaction and indemnification for the

injury. The note making this complaint contained

neither proof of the allegations in the note as to the

fitting out of vessels in the United States, or as to

their being manned by Americans, nor indications

from which the United States might have discovered

Correspondence
between the
United States and
Portugal.

I

if-'
.'

F

:i

i\
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Corrosrondenco thogg f^cts for themsflvesbetween the
United States and
Furtiigal.

i

The Secretary of

State, therefore, in reply to such an allegation,

very properly stated the fact that the United States

had " used all the means in its power to prevent

the fitting out and arming of vessels in their ports

to cruise against any nation with whom they were

at peace," and had " faithfully carried into execution

the laws to preserve inviolate the neutral and pacific

obligations of the Union;" and there/ore could

not consider themselves " bound to indemnify indi-

vidual foreigners for losses by captures." It will

not escape the notice of the Tribunal that Mr.

Adams calls attention to the distinction between

the national obligations under the law of nations

and the duty of the Government to execute the

municipal law; and that he grounds his refusal

upon the fact that both have been complied with.

The Portuguese Minister next complains (Oc-

tober 15, 1818) that a privateer is fitting out in

Baltimore, and the Secretary of State orders a

prosecution and asks for the names of the wit-

nes'^es, and it appears that before November 13th

the Portuguese Minister is informed that the grand

jury have found a bill against the accused. On

the 14th of November the Portuguese Minister

sends to the Secretary of State depositions and

the names of witnesses, and informs him that he

is alarmed at the " thick crowd of individuals who
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i

Correspundenco
between the

are engaged in this iniquitous business," and that

" great care has been taken to intercept the notice po^af
*"*** *"''

of such facts from the knowledge of the Execu-

tive." Mr. Adams, on the 18th of November, in-

forms the Minister that the evidence has been

placed in the hands of the prosecuting attorney of

the United States. It thus appears that the

second complaint was disposed of to the satisfac-

tion of the representative of Portugal.

The third complaint, made on the 11th of De-

cember, 1818, states that an armed vessel called

the Irresistible, sailing under so-called Artigan col-

ors, was committing depredations on the coast of

Brazil, and that the commander and crew of the

vessel were all Americans. It will be observed

that in this complaint there is no charge made of

an illegal use of the soil or waters of the United

States in violation of their duties as a neutral.

The charge is that citizens of the United States,

beyond their jurisdiction, have taken service under

a belligerent against Portugal.

The next communication from the Portuguese

Minister is made on the 4th of February, 1819.

He asks to have the neutrality act of 1817 con-

tinued. The Secretary of State answers, on the

9th, that that has already been done by the pas-

sage of the act of 1818. This appears to have been

regarded as entirely satisfactory.

lii

1.1

I
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Correspondfiico

between the
The next note is dated the 17th March, 1819.

Portu^iif"'**''

"""^ Although stating that there were persons in the

United States "interested in this iniquitous pur-

suit of plundering the lawful property of an inof-

fensive friendly nation," in which statement the

Minister undoubtedly supposed that he was cor-

rect, he says that he has " abstained from written

applications about thie new individual offenses,"

and he makes no j)articular complaint, furnishes

no evidence, and indicates no suspicions. It ap-

pears to be the object of the note to induce the

Government of the United States to Avithdraw its

recognition of the Artigan flag. " If this," he says,

"is once declared illegal, and the prizes made

under it acts of piracy, all occasions of bitterness

and mistrust are done away." " I can, in the ca-

pacity of Minister of my Sovereign, certify you

solemnly, and ofiicially too, if necessary, that Arti-

gas and his followers have been expelled far from

the countries that could afford them the least means

and power of navigating^ and consequently have no

right to fight by sea. What becomes, then, of the

rights of privateers under this flag?" When the

Tribunal come to consider the case of the Shenan-

doah at Melbourne they will find this language,

Avhich was referred to with approbation, and as-

sumed by Earl Russell,' to be exactly in point in

' Vol. Ill, page 556.
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disposing of the claims growing out of the acts of

that vessel.

On the 22d of April the Secretary of State

acknowledges the note of December 11, 1818,

and says that he is informed the commander of

the Irresistible has returned to Baltimore, and

will be prosecuted for a violation of neutrality, and

asks the Minister to furnish proof for the trial.

On the 23d of November, 1819, the Minister

again complained. He says: "One city alone on

this coast has armed twenty-six ships, which prey

on our vitals, and a week ago three armed ships

of this nature were in that port waiting for a favor-

able occasion of sailing for a cruise." But he fur-

nishes no facts, and he gives neither proof nor

fact indicating the city or the district which he

suspected, and nothing to afford the Government

any light for inquiry or investigation. On the

contrary, he says :
" / shall not tire you with the

numerous instances of these facts
; " and he adds, as

if attaching little or no real importance to the

matter :
" Relying confidently on the successful

efforts of this Government, I choose this moment

to pay a visit to Brazil.'^

On the 4th of June, 1820, the Minister, not yet

having departed, informs the Secretary of State

that he desires to offer his "thanks for the law

that prohibits the entrance of privateers in the

143
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between the
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I

hot^w"e'ir"''rhe
^^^^ important ports of the I'nion;" that he

ISttgaf'*'*"
'"'* "ftcknowledges the salutary influence of the Ex-

ecutive in obtaining these ameliorations;" and

that he is " fully persuaded of the sincere wishes

of this Government to put a stop to practices so

contrary to friendly intercourse."

On the 8th of June, 1820, he gives information

of a formidable privateer, which he says is to be

fitted out at Baltimore, and adds that he " has not

the least doubt that the supreme Executive has

both the power and the will of putting a stop to

this hostile armament ;

" to which the Secretary

of State, on the 20th July, replies that "such

measures have been and will continue to be taken,

under direction of the President, as are within

the competency of the Executive, and may serve

to maintain inviolate the laws of the United States

applicable to the case."

On the 16th of July the Minister "laid before

this Government the names and value of nineteen

Portuguese ships and their cargoes, taken by pri-

vate armed ships fitted in the ports of the Union

by citizens of these States ;" but he did not accom-

pany this allegation with proof of such fitting, or

with anything tending in the remotest degree to

fix a liability on the United States, or to afford

them the means of an independent examination.

He also proposed a joint commission for the set-

I

I

'
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-i

I<«.^

tloment of these matters, which the Secretary of
h„f^^''"J*''n''°"''7,','o

State, on the 30th September, 1820, declined,
KJ'.'J^,^"*'"-"

'"''

saying that " the Government of the United States

has neither countenanced nor permitted any viola-

tion of neutrality by their citizens. They have, by

various and successive acts of legislation, mani-

fested their constant earnestness to fulfill their du-

ties toward all parties to the war. They have

repressed every intended violation of them which

has been brought before their courts and substan-

tiated by testimony." Other claims were trans-

mitted to the United States Government on the

4th December, 1820, unaccompanied, as had been

the invariable case before, by anything tending to

show a liability in the United States to make com-

pensation.

The case appears to have been closed by an offer

from Portugal, on the 1st of April, 1822, to grant

to the United States exceptional commercial ad-

vantages if the United States would recognize

these claims, and the refusal of the United States,

on the 30th of April, to do so.

It is worthy of remark that in Earl Russell's

elaborate statement of this correspondence, in his

note of the 30th of August, 1865, he omits, with

a completeness which argues design, certain parts

of it which showed that the United States were

animated with a constant desire to perform their

19

t1
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I

bet^woeT*"^t'he
international duties Thus, nothing is said of the

Port'SaL'*'"*
""^ Portuguese note of February 4, 1819, asking that

the neutrality act of 1817 may be continued in

force, and the American reply, stating that it had

been so continued. Nothing is said of the Ameri-

can note of the 22d of April, 1818, stating that

the commander of the Irresistible, the vessel re-

ferred to in the Portuguese note of December 11,

1818, had returned to Baltimore and would be

prosecuted. The American note of the 20th of

July, 1820, is also omitted, in which, in answer

to the Portuguese note of the 8th of June, 1820,

it is stated that measures have been, and will con-

tinue to be, taken to maintain inviolate the laws of

the United States.

The Tribunal of Arbitration cannot fail to ob-

serve that these suppressed notes had an important

bearing in forming a judgment upon the correctness

of the conduct of the Government of the United

States in this case—a case which has received the

official approval of Earl Russell, as Her Majesty's

Principal Secretary of State for Foreign Affairs.

From a candid review of the whole correspondence,

it appears that the United States admitted or as-

serted the following propositions, to which Her

Majesty's Government, through Earl Russell, has

given its assent

:

Principles re-
• i i

cognized in that 1. That a ncutral government is bound to use
correspondenoo.
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_ les re-

cognized in that
all the means in its power to prevent the equipping, Principiei

fitting out, or arming, within its jurisdiction, of ves- correspondence,

sels intended to cruise against a Power with which

it is at peace.
|

2. If the means within its power are, in the I

opinion of either belligerent, inadequate for the ,'

purpose, it is bound to receive suggestions of |

changes from the belligerent, and if it be true
|

that the means are inadequate, it should so ainend

its laws, either in accordance with such suggestions

or otherwise, as to put new and more effective

means in the hands of its Executive.
|

3. That it is bound to institute proceedings under

its laws against all vessels as to which reasonable

grounds for suspicion are made to appear, even if

the grounds for suspicion fall short of legal proof.

The Government of Portugal, during the whole

correspondence, offered no evidence to prove that

captures had been made by armed vessels illegally

fitted out, equipped, or armed in the United States,

nor even statements of facts tending to lead to the

discovery of such evidence, which were not at

once used for the purpose of detaining such vessels,

or of punishing the guilty parties ; nor did they

contest by proof the allegation of Mr. John Quincy

Adams that the Government of the United States

had done everything in its power to perform its

duties as a neutral, and to execute its laws. The
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Principles • re-

cognized in that

correspondence.

K u I e s in the

Treaty of Wash-
ington.

DUTIES OF A NEUTKAL.

correspondence shows conclusively that in every

case in which the United States was furnished

either with positive legal proof, or with such an

intimation of the facts as would enable them to

pursue the investigation themselves, they acted

with the vigor which was required of them by In-

ternational Law, and which Great Britain failed

to show in similar cases during the rebellion.

The claims lay buried until they were exhumed

by Mr. Figaniere, in 1850, as an offset to the

"General Armstrong" case; and Avould have been

forgotten if Earl Russell had not rescued them

from oblivion.

The latest official act of Her Majesty's Govern-

ment, indicating the views of Great Britain as to

the duties of a neutral in time of war, is to be

found in the Rules contained in Article VI of the

Treaty of Washington. It is true that it was

thought essential by the British negotiators to in-

sert in that instrument a declaration on the part of

Her Majesty's Government that they could not

consent to those Rules as a statement of principles

of International Law which were in force at the

time when the claims now under discussion arose.

But the United States were then, and are still, of

the opinion, and they confidently think that the

Tribunal of Arbitration will agree with them, not

only that those rulvs were then in force, but that
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there were also other rules of International Law rp^"'°^f wwh*

then in force, not inconsistent with them, defining, '"s*""-

with still greater strictness, the duties of a neutral

in time of war.

Article VI of the Treaty of Washington con-

tains the following rules

:

!

" A neutral government is bound

—

" First, to use due diligence to prevent the fit-
i

ting out, arming, or equipping, within its jurisdic-

tion, of any vessel which it has reasonable ground

to believe is intended to cruise or to carry on war

against a Power with which it is at peace ; and

also to use like diligence to prevent the departure

fi'om its jurisdiction of any vessel intended to cruise

or carry on war as above, such vessel having been

specially adapted, in whole or in part, within such

jurisdiction, to warlike use.

" Secondly, not to permit or suffer either bellig-

erent to make use of its ports or waters as the base

of naval operations against the other, or for the

purpose of the renewal or augmentation of military

supplies or arms, or the recruitment of men.

" Thirdly, to exercise due diligence in its own

ports and waters, and, as to all persons within its

jurisdiction, to prevent any violation of the fore-

going obligations and duties."

Article VII contains the following provision as

to compensation : " In case the Tribunal finds
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Ti?a?y*of walh!
*^* ^^^^^ Britain has failed to fulfill any duty

ington.

! !

i!

What is "due
diligence."

or duties as aforesaid, it may, if it think proper,

proceed to award a sum in gross, to be paid

by Great Britain to the United States, for all the

claims referred to it;" and Article X provides

that, " in case the Tribunal find that Great Britain

has failed to fulfill any duty or duties as afore-

said, and does not award a sum in gross, the High

Contracting Parties agree that a Board of Assess-

ors shall be appointed to ascertain and determine

what claims are valid and what amount or amounts

shall be paid by Great Britain to the United States

on account ofthe liability arising from such failure."

The obligation to prevent vessels of war from

being fitted out, armed, or equipped, within the

jurisdiction of a neutral, when such vessels are

intended to cruise or to carry on war against a

Power with which the neutral is at peace, is recog-

nized almost in the identical terms in which it was

stated in the original United States act of 1794,

which Mr. Canning said was passed at the request

of the British Government, and in the British act

of 1819, passed to aid Great Britain in the perfor-

mance of its duties as a neutral.

The Rules impose upon the neutral the obliga-

tion to use due diligence to prevent such fitting

out, arming, or equipping. These words are not

regarded by the United States as changing in any
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respect the obligations of a neutral regarding the

matters referred to in the Rules, as those obli-

gations were imposed by the principles of Inter-

national Law existing before the conclusion of the

Treaty.

The phrases " negligence " and " diligence,"

though opposite, are correlative expressions : the

presence of the one implies the absence of the

other. It happens that in the ordinary course

of judicial proceedings the term " negligence " is

the one most frequently employed, and is therefore

the one most often commented on and explained by

writers on law. " Negligence," which is only

the absence of the diligence which the nature

and merits of any particular subject and the exi-

gencies of any particular case demand as " due

"

from the nature of its inherent circumstances,

implies blamable fault, called in the Roman law

culpa^ with responsibility for consequences. The

idea of obligation, either legal or moral, and of

responsibility for its non-performance, is found

in all the forms and applications of the question,

either of diligence or of negligence.

Legal writers in England, in America, and on

the Continent of Europe, have treated this matter

in reference to numerous subjects of controversy,

public and private. It has come under the con-

sideration of courts in questions relating to the

What is " flue

diligence."

f1
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.liircme
"'* ^""^ custody of property, to the performance of con-

tracts, to the transportation of persons or property,

to the collision of ships and railway-trains, to the

discharge of private trusts, to the execution of

public duties, and in many other ways.

In most of these cases, with the Roman, Con-

tinental, and Scottish jurists, and to a certain ex-

tent with English and American courts, the ques-

tion has generally been put as one of negligence

or culpa, rather than as an absence of diligence.

But, nevertheless, the phrase "due diligence,"

exacta dUigentia, is of received use in the civil

law.'

The extent of the diligence required to escape

responsibility is, by all authorities, gauged by the

character and magnitude of the matter which it

may affect, by the relative condition of the parties,

by the ability of the party incurring the liability to

exercise the diligence required by the exigencies

of the case, and by the extent of the injury which

may follow negligence.

One of the earliest and one of the best of the

English expositors of the Roman law is Ayliffe,

(New Pandects of Roman Civil Law as anciently

established in that Empire and practiced in most

European Nations, London, 1734.) He says: "A

fault is blamable through want of taking proper

' Vinnius, Comment, ad Inst., lib. 3, tit. 15.
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lich

care; and it obliges the person who does the ..,)^''*' ,1"
"*'"*'

injury, because by an application of due diligence

it might have been foreseen and prevented.'"

Ayliffe, in his Pandects, (B. 2, tit. 1:1, pp. 108, 109, 110,) has given

an elaborate view of the different sort« of funit or negligence, and
fraud and deceit. The passage is long, but as it contains a very

ample view of the opinions of the Civilians it may be useful to place

a part of it in a note.

"The w, 1 fault, in Latin called cul/ja, is a general term; and

according to the definition of it, it denotes an offense or injury

done unto another by imprudence, which might otherwise be
,

avoided by human care. P^lr a fault, says IXinatus, has a respect

unto him who hurts another not knowingly nor willingly. Here

we use the word olfense or injury by way of a genus, which com-

prehends deceit, malice, and all other misdemeanors, as well os a

fault ; for deceit and malice are plainly intended fur the injury of

another, but a fault is not 8o designed. And therefore we have

added the word imprudence in this definition, to point out and

distinguish a fault from deceit, malice, and an evil purpose «if

mind, which accompanies all trespasses and misdemeanors. A fault

arises from simplicity, a dullness of mind, and a barrenness of

thought, which is always attended with imprudence ; but deceit,

called doltti, has its rise from n malicious purpose of mind, which

acts in contempt of all honesty and prudence, with a full intent of

doing mischief, or an injury. And by these last words in the defini-

tion, namely, which might otherwise be avoided by human care, we
distinguish a fault from a fortuitous case. For a fault is blamable

through want of taking proper care ; and it throws an obligation

upon the person that does the injury, because by an application of

due diligence it might have been foreseen and prevented. But for-

tuitous cases often cannot be foreseen, or (at least) prevented by
the providence of man ; as death, fires, great floods, shipwrecks,

tumults, piracies, &c. Those things are superior to the prudence

of any man, and rather happen by fate, therefore are not blamable.

But if fraud or some previous fault be the occasion of these noc-

uments, they are not then deemed to be fortuitous cases. A fault

is a deviation from that which is good ; and, according to Bartolus,

erring from the ordinance and disposition of a law. It is sometimes

difficult to judge what is the difference betwixt a fault and a dolut,

since these words very often stand for one and the same thing.

There is no one in this life lives without a fault ; but he that would

speak distinctly and properly, must impute a dolus to some wicked-

ness or knavery, and a fault to imprudence. The first consists

chiefly in acting, and the other in not acting or doing something

m

m
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whnt i» "due -^j. Justice Story has elaborately discussed the
diligonce." '' •'

meaning of these terms, and the extent of diligence

required to avoid responsibility. He says, as the re-

sult of a comparative examination of the authorities

of different nations, " What is usually done by pru-

M'hich a mnn ought to do. According to Bartolus, a fault is divided

into five species, viz, culpa htissima, latinr, lata, levit, and leviinmn.

The first he makes to be equal to manifest deceit, and the second to

be equivalent unto presumptive malice or deceit. The first and

second of these distinctions (he says) approach unto fraud, and are

sometimes called by the name of fraud. But a lata culpa, which is

(Kjcasioned by gross sloth, rashness, improvidence, and want of

advice, is never compared unto deceit or malice. For he that under-

stands not that which all other men know and understand may be

styled (says Bartolus) a supine and unthinking man, but not a

malicious and deceitful person. But, I think, none of those dis-

tinctions of his have any foundation In law ; for such things as

admit of any degree of comparison, in respect of being more or less

so, do not admit of any spt^cific difference ; as maju) et minus diversas

tpecitt von eomtituunt. For that which the law says rfe Intiore culpA

sometimes is to be understood de lata culpa, after the manner that

a word of the comparative degree is sometimes put for a word of the

positive, as in Virgil : Tristior et lacrymh oculos auffnsa nitcntes.

Wherefore I shall here distinguish a fault into two species only, to

wit, into lata and tevis, though others mention a culpa levitbima too.

The first denotes a negligence extremely blamable ; that is to say,

such a negligence as is not tempered with any kind of diligence.

The other imports such a kind of negligence, whereby a person

does not employ that care in men's affairs which other men

are wont to do, though he be not more diligent in his own

business. But as often as the word culpa is simply used in the

law, it is taken for that which we style culpa Uvis, a light fault,

because words are ever understot)d in the more favorable sense.

A culpa levissima, or simple negligence, is that which proceeds

from an unaffected ignurance and unskillfulness, (say they,) and it

is like unto such a fault, which we easily excuse, either on the

account of age, sex, rusticity, &c. Or, to set the matter in a

clearer light, a lata culpa is a diligence in a man's o'vn affairs, and

a negligence in the concerns of other men. And a levii culpa is,

when a man employs the same care or diligonce in other men's af-

fairs as he does in his own, but yet docs not use all care and fidelity

which more diligent and circumspect men are wont to make use of

;

and this may be called an accustomed negligence as well in u ninns
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dent men in a particular country in respect to things

of a like nature, whether it be more or less, in point

ofdiligence, than what is exacted in another country,

becomes in fact the general measure of diligence.'"

Following the example of Sir William Jones,

Whut is

diliguni'e."

own affairs as in the business of uther men. A lata culpa, I mean a

grt'iit fault, is euqivalent or next unto deceit or uiulico. And it may be

said tu bu next unto deceit or malice two ways, namely, either bfuausu

it contains in it a presumptive deceit, as when a man does not use

the same diligence in another's concerns os in his own ; or else be-

cause the fault is so groAS and inexcusable, that, though fraud be

not presumed, yet it differs but little from it. As when a person be-

comes negligent in favor of a friend; for though fuvor, or too great

a facility of temper, excuses a man from malicious or knavish pur-

pose, yet it is next of kin thereunto. And it is a rule laid down in

law, that when the law commands any act of deceit to be made
good, it is also always understood of a lata culpa, or a gross fault.

Wherefore, since a great fault is equivalent or next untu deceit, it

follows, that in every disposition of luw where it is said that an evi-

intent or dului ought only to be repaired, it is to be understood also

of a lata culpa ; which is true, I think, unln.ss it be in the Cornelian

luw de Sicariis. For he who commits the crime of murder ex lata

culpa, shall be punished according to the severity of that law, but

in a more gentle manner ; and thus herein a lata culpa is distin-

guished from malice, or an evil design, called dolus nialun; for a mur-
derer is liable on the score of his wicked purpose, and not on the

account of gross negligence. Some say, that generally speaking,

whenever the law or an action is touching a pecuniary penalty, and

the law expressly mentions a dolus, a lata culpa is insuiiicieut, and is

excluded."

Numerous authorities to the same effect might be cited ; but

it will suffice at this stage to refer to such as are most familiar to

jurists in Great Britain and the United States.

Wood's Institutes, p. 106.

Huliifax's Civil Law, p. 78.

Bell's Commentaries, § 232 et seq,

Browne's Civil and Admiralty Law, vol. 1, p. 354. .

Erskine's Institutes, bk. 3, tit. 1.

Bowyer's Civil Law, p. 174.

,

Mackenzie's Roman Law, p. 186.

Domat's Civil Law by Strahan, vol. 1, p. 317.

Heineccius, Elementa Juris Civilis, lib. 3, tit. 14, Upera, torn. V.
' Story on Bailments, § 1 4.
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"'"•' uiid Other writers on the civil law, Mr. Juntice

Story favors the idea that there may be three de-

grees of diligence, and three degrees of negligence,

which are capable of being accurately defined and

applied to the various circumstances of life. But

while asserting, as the authorities supported him

in doing, that not only the Roman law, but the

jurists of Continental Europe and of Scotland all

recognize this division, he candidly concedes the

difficulty of applying such a fictitious system, and

he is obliged to admit the general and only sound

principle, that "diligence is usually proportioned

to the degree of danger of loss, and that danger is,

in different states of society, compounded of very

different elements.'"

The highest court of the United States has

doubted the philosophy of grading the degrees

of diligence and negligence into fixed classes.^

The Scottish courts have laid down u rule which

is perhaps more philosophical,—that where an in-

jury has been suffered through the act or omission

of another, it must be shown, in order to avoid

liability, that the accident was caused without any

fault of the party doing or suffering the act or omis-

sion, and through some latent cause, which could

not be discerned, obviated, controlled, or averted.''

' Story on Bailments, § 14.

' Steamboat New World is. King, 17 Howard Reports, page 475.

See also the authorities there riled.

' Hay on Liabilities, rh. 8.
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In the discussion upon the Treaty of Washing-

ton in the House of Lords, I^ord Granville, the

Minister for Foreign Affairs, is represented as say-

ing :
" The obligation to use due diligence implies

that the (jovernment will do all in its power to

prevent certain things, and to detain vessels which

it has reasonable ground for believing are designed

for warlike purposes.'" Lord Cairns, in the same

debate, is represented as saying :
'' The point

turns upon the words ' due diligence.' Now, the

moment you introduce those words you give rise

to another question, for which I do not find any

solution in this rule. What is the standard by

wliich you can measure due diligence? Due dili-

gence by itself means nothing. What is due dili-

gence with one man, with one Power, is not due

diligence with another man, with a greater Power."

Su' Roundell Palmer, in a subsequent debate in the

House of Commons, said that he supposed that due

diligence "meant that a neutral should use, >vithin

a reasonable sense, all the means legitimately in its

What u "du«
diligence."

>»2power

It is needless to say that the United States do

not agree in these official definitions by Lord Gran-

ville and Sir Roundell Palmer, in the sense in which

' London Times, June 13, 1871.

' A speech delivered in the House of Commons, on Friday, August

4, 1871, by Sir Roundell Palmer, M. P. for Richmond. London and

New York, Macmillan & Co., 1871—page 28.
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'*"•' they are probably inude. The definition to which

Lord Cairns has given the weight of his authority

appears to be nearer to the opinions as to these

words, entertained by the United States.

The United States understand that the diligence

which is called for by the llulos of the Treaty of

Washington is a due diligence ; that is, a diligence

proportioned to the magnitude of the subject and

to the dignity and strength of the Power which is

to exercise it :—a diligence which shall, by the use

of active vigilance, and of all the other means in

the power of the neutral, through all stages of the

transaction, prevent its soil from being violated :—

a

diligence that shall in like manner deter designing

men from committing acts of war upon the soil of

the neutral against its will, and thus possibly drag-

ging it into a war which it would avoid :—a dili-

gence which prompts the neutral to the most ener-

getic measures to discover any purpose of doing the

acts forbidden by its good faith as a neutral, and

imposes upon it the obligation, when it receives the

knowledge of an intention to commit such acts, to

use all the means in its poAver to prevent it.

No diligence short of this would be " due ;" that

is, commensurate with the emergency, or with the

magnitude of the residts of negligence. Under-

standing the words in this sense, the United States

find them identical with the measure of dutv which

Great Britain had previously admitted.
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The second
claunc of thu Ant
Rule.

It will also be observed that fitting out, or arm- f ' » » i « j?
"<".

" '
arminfi;, or equip-

ing, or equipping, each constitutes in itself a com-
fjjJJ^

**"'*' "" "''

pletc offense. Therefore a vessel which is fitted

out within the neutral's jurisdiction, with intent to

cruise against one of the belligerents, although not

equipped or armed therein, (and vice versa,) com-

mits the offense against International Law, pro-

vided the neutral government had reasonable

ground to believe that she was intended to cruise

or carry on war against such belligerent, and did

not use due diligence to prevent it.

The neutral is required by the second clause of

the first Rule of the Treaty to prevent the depart-

ure from its jurisdiction of any vessel intended so

to cruise or carry on war, such vessel having been

specially adapted, in u'hole or in part, within such

jurUdiction, to icarlike use.

The Tribunal of Arbitration probably will not Reasons for
change of lan-

have failed to observe that a new term is employed guage.

here. In the first clause of the first Rule the

obligation of the neutral is limited to the preven-

tion of the " fitting out, arming, and equipping
"

the vessel. In the second clause, the language is

much broader: a vessel which has been "specially

adapted, in whole or in part, to warlike use," may

not be permitted to depart. The reasons for this

change may probably be found in the different

interpretations which have been put by the Exe-
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ohang
guBge.

Reasons for cutivc and Judicial Departments of the two Gov-
lange of Ian-. '^

ernment8 upon the words " fitting out " and

"equipping," and in the desire of the negotiators

of the Treaty to avoid the use of any words that

could be deemed equivocal. The United States

will endeavor to explain to the Tribunal what these

differences of interpretation were.

The eighth section of the United States law of

1818 empowers the President to take possession

of and detain vessels which have been ^\fitted

out and armed " contrary to the provisions of the

act. In the year 1869, while there was a state

of recognized wur between Spain and Peru,

(although there had been no active hostilities

for several years,) the Spanish Government made

contracts for the construction of thu'ty steam

gun-boats in the port of New York. After some

of these boats were launched, but while most of

them were on the stocks, and before any had

received machinery or had been armed, the Peru-

vian Minister, on behalf of his Government,

represented to the Government of the United

States that this was being done in violation of the

neutralitv of the United States. The President,

proceeding under the section of the statute above

referred to, took possession of the vessels, and

they remained in the custody of the naval forces

of the United States until they were released, with

; I
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the consent of the Peruvian Minister at Washing- Kea»on8 for

" change of Ian-

ton. This was done under the assumption that s""^®"

the construction of a vessel in neutral territory

during time of war, which there is reasonable

ground to believe may be used to carry on war

against a power with which the neutral is at peace,

is an act which ought to be prevented ; and that

the constructing or building such a vessel was in-

cluded in the offense of fitting it out. The same

interpretation (in substance) has been given to

this language by the judicial authorities of the

United States.' The British tribunals have given

a different opinion upon the meaning of these

words. In the case of the Alexandra,* against

which proceedings were had in London, in 1863,

for an alleged violation of the provisions of the

act of 1819, it was held that the proof of the con-

struction of a vessel for the purpose of hostile use

against the United States did not establish such an

equipment, or fitting out, or furnishing, as would

bring the vessel within the terras of the Foreign

Enlistment Act' and enable the Government to

hold it by proceedings under that statute. When

the Joint High Commissioners met at Washington,

' United States v». Quincy, 6 Potcrs's Reports, 445.

* Vol. V, pages 3-470.^

* This opinion was on the Act of 1819. The Act of 1870 provides

that "equipping shall include the furnishing a ship with any tacl<le,

apparel, furniture, provisions, arms, munitions, or stores, or any

other thing which is used in or about a sliip for the purpose nf fitting

or adapting her for the sea or for naval service."

21
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Reasons for ^nd had to Consider what words they would use in
1 a n g e of Ian- ''

the Treaty, they found the Executive of the United

States and the Judiciary of Great Britain differing

as to the meaning of these important words.^ The

Tribunal of Arbitration may therefore reasonably

presume that the framers of that Treaty, after the

experience of the American insurrection, sought

for language which would, beyond any ques-

tion, indicate the duty of the neutral to prevent

the departure from its ports, of any vessel that

had been specially adapted for the hostile use of a

belligerent, ichether that adaptation began ichen the

keel was laid to a iiessel intended for such hostile use,

or whether it teas made in later stages of construc-

tion, or in fitting out, or in furnishing, or in equip-

ping, or in arming, or in any other way.

The undoubted duty of the neutral to detain

such a vessel, although it had not been formulated

by Great Britain in any of the acts prior to 1861

which have been passed in review, is understood

to have been included in the obligation to prevent

her construction. The United States regard this

duty as one that existed by the law of nations

prior to the Treaty of Washington ; but as that

' " It is perfectly true that I>ird Chief Baron Pollock and Baron

Bmmv ell, as well as other great legal authorities, thought that'

such words as these did not convey the true meaning of our then

Foreign Enlistment Act; which, in their opinion, was intended to

apply only to those vessels which might he armed within our juris-

diction, either completely or at least so fiir as to leave our waters

in a condition immediately to commence hostilities."— Sir \\. I'al-

mer's Speech, August 4, 1871, page ;)2.
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furce uf this rule.

Treaty provides that, for the purpose of the present

discussion, the rule is to be taken as having the

force of public law during the Southern Rebellion,

it is needless to discuss that point.

The United States invite the particular attention

of the Tribunal to the continuing character of the

second clause of this rule. The violation of the

first clause takes ^/lace once for all when the offend-

ing vessel is fitted out, armed, or equipped within

the jurisdiction of the neutral; but the offense

under the second clause may be committed as often

as a vessel, which has at any time been specially

adapted, in whole or in part, to warlike use, within

the jurisdiction of the neutral, enters and departs

unmolested from one of its ports. Every time that

the Alabama, or the Georgia, or the Florida, or

the Shenandoah came within British jurisdiction,

and was suffered to depart, there Avas a renewed

offense against the sovereignty of Great Britain,

and a renewed liability to the United States.

The British Government, certainly once, if not

oftener, during the rebellion, admitted its duty to a<i'."'t.t«d by Great
' " ' *' Bl-ltlDIl

detain these cruisers. Mr. Cobden stated it forci-

bly in a speech in the House of Commons.^ "The

Government admit, through their legal adviser,

that they have the power, if they choose to exor-

cise it, to prevent these vessels from entering our

'Vol. V, pmjo 590.

Duty to detain
offeiulins vessels

I -tf
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Duty to detiiiii hai'bors ; but the honorable and learned gentleman
(ittenuiiif; vessels ' °

iJiTtain''
^^ ^'*"' doubts the expediency of exercising it, and his

reason is that he thinks we have not clear proof

of guilt. This brings me to a striking piece of

inconsistency on the ' part of the honorable and

learned gentleman. He begins with administering

a solemn exhortation, and something like a solemn

reproof to English ship-builders, for infringing our

neutrality laws and disregarding the Queen's Proc-

lamation by building these ships. Well, but if

they are violating our neutrality and disregarding

the Queen's Proclamation, it must have been

because they built these vessels for a belligerent to

be employed against some Power with which we

are at peace. The honorable and learned gentle-

man assumes that these individuals are guilty of

these acts. He knows they have been guilty of

these acts; he knows that these three vessels in

particular, and the Alabama more especially, have

been built for the Confederate Government, and

employed solely for that Government, and yet he

doubts the expediency of stopping them from

entering our ports. He speaks as though we were

asking that he should send out ships of war to

order away these vessels without trial. He says

there must be legal proof; but it does not require

legal proof to warrant you in telling a Government,

' You have got these vessels clandestinely
;
you

got them by tlie ini'ringcnieiit of our neutrality
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code, or, at least we suspect you upon fair grounds
„fff„"d^y

*" 4*'^'^

of doing so; and unless you prove that they came BrSn
^^ *^""*

legitimately into your hands we must refuse them

the hospitality of our ports.' Why, how do you

act in private life? You hear charges and reports

compromising the honor of your acquaintance or

friend. You may have a moral conviction in your

mind that that individual's honor is compromised,

but you may not have legal proof of it, and still you

may be quite justified in saying to him, ' Until

you clear up these charges, which on the face of

them criminate you, I must refuse you the hospi-

tality of ray house.' I hold that you have the right

to say the same thing in regard to these cruisers.

But what was the course of the Government in

the case of the Alabama? They told Mr. Adams,

the American Minister, that they should give orders

to stop the Alabama, either at Queenstown or Nas-

sau. Therefore the principle was recognized in the

case of that vessel that you had a right to stop her

when she reached your jurisdiction. I say, there-

fore, in the same way, prevent their entering your

harbors until they give an account of themselves,

to show how they became possessed of that vessel.

This has a most important bearing, and one so

apparent that it must be plain to the apprehen-

sions of every honorable gentleman who hears it."

The French Government, during the insurrec-
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!i

b ^?8n«^^"'^''*^
*^°"' pra^ctically asserted the same power in the neu-

tral to protect its violated sovereii uty. The British

Government in 1864 sold a screw gun-boat to

persons who proved to be agents of the insurgents.

This was done at a time when it was a matter of

public notoriety that those agents were in England

making great eftbrts to fit out a navy. The pur-

chasers took the vessel to Calais to complete the

equipment. On the way from the Thames to

Calais the name of the vessel was changed to the

" Rappahannock," the insurgent flag was hoisted,

an insurgent officer, holding an insurgent commis-

sion, took the command, and the crew were mus-

tered into the service of the u\surgents. On arrival

at Calais, attempts were made to complete the

equipment. The French Government stopped

this by placing a man-of-war across the bows, and

holding the vessel as a prisoner, and the Rappa-

hannock was thus prevented from destroying

vessels and commerce, sailing under the flag of a

nation with which France was at peace.

The second Rule provides that a neutral gov-

ernment is bound not to permit or suffer either

belligerent to make use of its ports or waters as

the base of naval operations against the other, or

for the purpose of the renewal or augmentation

of military supplies or arms, or the recruitment

of men.

The second Kule
of the Treaty.
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A question has been raised whether this rule is

understood to apply to the sale of military supplies

or arms in the ordinary course of commerce. The

United States do not understand that it is intended

to apply to such a traffic. They understand it to

apply to the use of a neutral port by a belligerent

for the renewal or augmentation of such military

supplies or arms for the naval operations referred

to in the rule. Taken in this sense, the United

States maintain that the same obligations are to

be found, (expressed in other words,) first, in the

Foreign Enlistment Act of 1819; and, secondly,

in the instructions to the naval forces of Greot

Britain during the rebellion.

The Tribunal of Arbitration will not fail to

observe the breadth of this rule.

The ports or waters of the neutral are not to be

made the base of naval operations by a belligerent.

Vessels of war may come and go under such rules

and regulations as the neutral may prescribe ; food

find the ordinary stores and supplies of a ship not

of a warlike character may be furnished without

question, in quantities necessary for immediate

wants; the moderate hospitalities which do not

infringe upon impartiality may be extended ; but

no act shall be done to make the neutral port a

base ofnaval operations. Ammunition and military

stores for cruisers cannot be obtained there ; coal

The second Rnlo
of the Treaty.

> n
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offhl^Tv^aty
^"'* cannot be stored there for successive supplies to

the same vessel, nor can it be furnished or obtained

in such supplies
;
prizes cannot be brought there

for condemnation. The repairs that humanity

demand can be given, but no repairs should add

to the strength or efficiency of a vessel, beyond

what is absolutely necessary to gain the nearest

of its own ports.

In the same sense are to be taken the clauses re-

lating to the renewal or augmentation of military

supplies or arms and the recruitment of men. As

the vessel enters the port, so is she to leave it, with-

out addition to her effective power ofdoing injury to

the other belligerent. If her magazine is supplied

with powder, shot, or shells; if new guns are

added to her armament; if pistols or muskets or

cutlasses, or other implements of destruction, arc

put on board; if men are recruited; even if, in

these days when steam is a power^ an excessive

supply of coal is put into her bunkers, the neutral

will have failed in the performance of its duty.

The third Rule binds the neutral to exercise the

same measure of diligence as required by the first

Rule, in order to prevent, in its own ports and

waters, and as to all persons within its jurisdiction,

any violation of the obligations and duties pre-

scribed by the first and second Rules. The same

wakefulness and watchfulness, proportioned to the

The third Rule
of the Treaty.

>i

'! !
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excgencies of the case and the magnitude of the

interests involved, that was required by the first

Rule, is likewise required in the performance of

the duties prescribed by the second Rule, without

which the neutral will have failed in the perform-

ance of his duty.

The express recognition in the Treaty of an ^"^y *" "'^''^
^ ° •' compensation for

obligation (in case the Tribunal finds that Great '"J'"''e8'

Britain has failed to fulfill any of her duties in these

respects) to pay to the United States the amount

or amounts that may be found due, "on account

of the liability arking from such failure^^ makes it

unnecessary, in this connection, to do more than to

refer to what has already been said on that subject.

The doctrines of International Law which have Foregoing views
in harmony with

thus been deduced from the practice of Great opinions of Euro-
'- pean pubhcists,

Britain are in harmony with the views of the

best publicists. The discussions between the two

Governments growing out of the acts herein com-

plained of, and unfortunately made necessary by

the unwillingness of Great Britain to apply to the

United States the same measure of justice which

was applied to Spain in 1819, to Portugal in 1827,

and which was received by Great Britain from

the United States in 1793, have evoked the com-

ments of many writers in England, in America,

and on the continent of Europe. For obvious

reasons the opinions of the English or American

22
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ForogDing views writcFS favorablo to their respective countries— (us
III narimmy with "• ^

ii|iinionH ot Kiim-

It:

ptMin piiblicisU.
for instance Professor IJernard in Great Britain or

President Woolsey in America)—will not be re-

garded.

On the 20th of May, 1865/ Mr. Adams had

occasion to quote to Lord Russell the opinion of

Hautefeuille :
" What the obligation of Her Ma-

jesty's Government really was, in this instance,"

he said, " is so clearly laid down by a distinguished

writer, notoriously disposed never to exaggerate

the duties nor to undervalue the privileges of neu-

trals, that I will ask the liberty to lay before you

his very words :
' Le fait de construire un b^ti-

ment de guerre pour le compte d'un belligdrant,

ou de Farmer dans les (Jtats neutres, est une viola-

tion du territoire. Toutes les prises faites par un

bAtimcnt de cette nature sont ill^gitimes, en quelque

lieu qu'elles ^t^ faites. Le souverain ofFensd a le

droit de s'en emparer, merae de force, si elles sont

ameneos dans ses ports, et d'en reclamer la resti-

tution lorsqu'elles sont, comme cela arrive en ge-

neral, conduitcs dans les ports hors de sa juridic-

tion. II pent ^galement reclamer le d^sarmement

du b^timent ill^galement arm^ sur son territoire,

et meme le detenir, s'il entre dans quelque lieu

soumis a sa souverainett^ jusqu'a ce qu'il ait 6t6

d^sarme.' "
^

" Vol. m, pngc MS.
'' Hailtufi'iiillo. l)es drnils «t <les devoirs dns nntimis nciitros,

Tflris, 1849.) tnnic J""', pngcs 7'J-8(i.
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The distinguished Dr. IJluntschli, professor at Bi"n"*«='''i

the University of Heidelberg, in his pamphlet,

entitled " Opinion iinpartiule sur la question de

I'Alabama et sur la maniere do la resoudre," re-

printed at Berlin, in 1870, from the Revue de Droit

Ltteniational, says as follows :

" La violation des devoirs d'un ^tat ami, dont

I'Angleterre se rendit coupable lors do I'equipe-

mcnt de I'Alabama, fut la circonstance la plus

eclatante, mais non la seule dans laquelle se reve-

lerent les dispositions hostiles du gouvernement

anglais. II y eut encore d'autres croiseurs sudistes

du meme genre. Les nombreux coureurs de blo-

cus qui transportaient en meme temps de la con-

trebande de guerre, avaient tons egalement leur

origine et leurs proprietaires et Angleterre. Par-

tout oil les troupes de I'union finirent par Tem-

porter et s'emparerent des places ennemics, elles

trouverent des armes anglaises et des canons

anglais.

" Tous les faits ainsi allegues n'ont pas la meme

importance. Mais plusieurs d'entre eux, si tant

est qu'il faille les tenir pour avoues ou prouves,

—

ce dont nous n'avons pas a jiiger ici,—doivent cer-

tainement etre consideres comme constituant une

infraction aux devoirs d'un etat neiitre.

" L'etat neutrc qui veut garantir sa neutralite,

doit s'abstenir d'aider aucunc des parties belligc-
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rantes dans ses operations de guerre. II nc pent

proter son territoire pour permettre a Tunc des

parties d'organiser en lieu sftr des entreprises niili-

taires. 11 est oblige de veiller fideleraent a ce que

des i^rticuliers n'arment point sur son territoire

des vaisseaux de guerre, destines a etre livr^s a

une des parties belligdrantes. (Bluntsciili, Mo-

dernes Volkerrecht^ § 763.)

" Ce devoir est proclam^ par la science, et il

derive tant de Tid^e de neutrality que des dgards

auxquels tout ^tat est n^cessairement tenu envers

les autres ^tats, avec lesquels il vit en paix et

amitie.

" La neutrality est la non-participation a la

guerre. Lorsque I'^tat neutre soutient un des bel-

ligdrants, il prend part a la guerre en faveur de

celui qu'il soutient, et des lors il cesse d'etre neutre.

L'adversaire est autoris^, h voir dans cette partici-

pation un acte d'hostilit^. Et cela n'est pas seule-

ment vrai quand I'^tat neutre livre lui-mome des

troupes ou des vaisseaux de guerre, mais aussi lors

qu'il prete a un des bellig^rants un appui mediat

en permettant, tandis qu'il pourrait Vevipkher, que,

de son territoire neutre, on envoie des troupes ou

des navires de guerre.

" Partout oil le droit de neutrality ^tend le cercle

de son application, il restreint les limites de la

guerre et de ses dcjastrcuses consequences, et il

i!
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garantit les bicnfuits de la paix. Les devoirs de Biun'wWi.

r^tjit neutre envers les belliijevants soiit en sub-

stance les memcs que ceux de I'etat ami^ en temps

de paix, vis-fi-vis des autres (itats. Aucun etat ne

pent non plus, en temps de paix, [)erniettre que

Ton organise sur son territoire des agressions contre

un 6tat ami. Tons sont oblig<^s de veiller a ce que

leur sol lie devienne pas le j)oint de d«ipart d'entre-

prises militaires, dirigt^es contre des etats avec

lesquels ils sont en paix.

" Ces devoirs internationaux univcrsels sont ausi^i

consacr^s, dans le droit public interne, par les le-

gislations anglaise et amdricaine. La loi anglaise

du 3 juillet 1819 contient k ce sujet (art. 7) la dis-

position suivante:

" 'And be it further enacted, That if any person

Avithin any part of the United Kingdom, or in any

part of His Majesty's Dominions beyond the seas,

shall, without the leave and license of His Majesty

for that purpose first had and obtained as afore-

said, equip, furnish, fit out, or arm, or attempt or

endeavor to equip, furnish, fit out, or arm, or pro-

cure to be equipped, furnished, fitted out, or armed,

or shall knowingly aid, assist, or be concerned in

the equipping, furnishing, fitting out, or arming of

any ship or vessel, with intent or in order that such

ship or vessel shall be employed in the service of

any foreign prince, state, or potentate, or of any

\ 1

i
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foreign colony, province, or part of province, or

people, as a transport or store-ship, or with in-

tent to cruise or commit hostilities against any

prince, state, or potentate, or against the persons

exercising, or assuming to exercise, the powers of

government in any colony, province, or part of any

province or country, or against the inhabitants of

any foreign colony, province, or part of any prov-

ince or country with whom His Majesty shall not

then be at w.ar . . .'

" Cette loi defend incontestablement tout appui

prete en cas de guerre, peu importe que les parties

bellig^rantes soient des 4tats etrangers reconnus,

ou des usurpateurs du pouvoir, ou des colonies ou

des provinces r^voltees. Done le gouvernement

anglais, en permettant intentionncllement ou par

une negligence evidente,—alors qu'il aurait pu et

dA I'empecher,—I'equipement de I'Alabama, a

m^connu du meme coup un devoir international a

regard de I'union americaine et les prescriptions

d'une loi nationale. Par ces motifs il est aussi,

d'apres les regies du droit des gens, responsablo

envers r«^tat lese.

" II est notoire que la loi anglaise est une imita-

tion de la loi aniericaine de 1818, sur la ncutralitt^,

laquelle ne faisait ellc-meme que reviser et r^tablir

la loi ant^rieure de 1794. C'est memo pr^cise-

mont la question de I'equipement de corsaires sur

Li. ri
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un territoire neutre, au profit d'une partie bellige- oii'n'schii.

rante, qui donna la premiere impulsion a cette le-

gislation. En 1793 I'Angleterre, qui 4tait a cette

epoque en guerre avec la France, se plaignit de ce

qu'ii New-York on ^quip&,t des corsaires fran9ais,

pour nuire au commerce maritime anglais. Le

President Washington s^vit avec une grande ^ner-

gie contre cette violation de la neutralite et, malgre

la sympathie de la population americaine pour les

Fran5ais, malgr^ les d-marches de I'ambassadeur

fran9ais Genet, il fit saisir les corsaires. II em-

pecha de la meme maniere la construction, en

G^orgie, d'un corsaire destin^ k entraver la navi-

gation fran9aise. Des deux cot^s, il observa con-

sciencieuscment et raisonnablement les devoirs

d'un ^tat neutre, et determina ensuite le Congres

a rdgler ces devoirs par voie legislative.^

" Le ministre liberal Canning invoqua dans le

Parlement anglais, en 1823, cette honorable atti-

tude de Washington, pour defendre de son cot^ la

loi anglaise sur la neutrality contre les attaques

d'hommes politiques passiones ou de particuliers

(igoistes.^

" L'opinion du monde savant et du monde poli-

tique 4claire est presque unanime a reconnaitre ces

principes, que le peuple am^ricain et son premier

'(Note hy M, Blunlschli.)—" Bemis, American Neutrality, Boston,

ISdtl, p. 17, soq.

' (.Note by M. niuiitHchh.)—" Piiillimouf., Intern. Law. HI, 217.

\\
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President ont I'honneur d'avoir proclam^s avant

tous les autres, dans des textes de lois clairs et

formels."

Mr. Rolin-Jacquemyns, in a notice of the able

treatise of Mr. Mountague Bernard, published in

the same review in 1871, says:

" Dans le cas sp(5cial do 1'Alabama, M. M. Ber-

nard insiste sur le fait que ce vaisseau, en sortant

du port de Liverpool, n'avait ni un canon, ni un

mousquet. II re§ut dans la bale de Moelfra envi-

ron quarante hommes d'^quipage qui lui furent

amends de Liverpool, mais sans aucun materiel de

guerre. C'est seulement a Terceira, une des iles

Ajores, par consequent dans les eaux portugaises,

qu'il fut rejoint par la barque Agrippine, de

Londres, et un peu plus tard par le steamer Ba-

hama, de Liverpool, qui lui amenerent ses officiers,

son armement, les habits de I'equipage et un sup-

plement de charbons.' Un fait analogue s'est pre-

sent^ pour les corsaires Shenandoah et Geoiyie,

qui, egalement construits en Anglcterre, en ^taient

egaloment partis sans amies ni equipement. ' II

est vrai,' dit M. M. Bernard, (p. 382,) 'que I'armc-

ment fourni a ces vaisseaux leur fut expedie de

differents ports anglais, chaquc fois evidemment

' (yole by Mr. linlin-Jaequemi/ns.)—" Cc point n'etait pas nettonicnt

indique dans la version donnee par M. Sumnor, V. t. I, p. 452, de la

Heme, ainsi que rarticlc? de M. Hluntsi'Idl. V. aiissi les publications

citces plus liautde MM. Esperson et Pibkantom.
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en vertu d'un concert prealable, mais e'est ce que

le gouvernement anglais ne savait ni ne pouvait

savoir/ et plus loin il essaie d'etablir la these qu'un

gouvernement neutre n'est pas oblig^, en droit in-

ternational, d'empecher la sortie de ses ports dc

b^timents ayant I'apparence de vaisseaux de guerre,

mais desarmes, alors merae que I'on a des raisons

de les croire construits pour le service d'un des

belligerants. (V. p. 385 et pp. 390 et ss.)

" II nous semble que I'adoption d'une pareille

proposition ^quivaudrait a I'indication d'un moyen

facile d'eluder la regie, qui declare incompatible

avec la neutrality d'un pftys I'organisation, sur son

territoire, d'expeditions militaires au service d'un

des belligerants. II suffira, s'il s'agit d'une entre-

prise maritime, de faire partir en deux ou trois fois

les Elements qui la constituent ; d'abord le vaisseau,

puis les hommes, puis les amies, et si tous ces

elements ne se rejoignent que hors des eaux de la

puissance neu "e qui les a laisses partir, la neu-

tralite sera intacte. Nous pensons que cette inter-

pretation de la loi Internationale n'est ni raison-

nable, ni equitable. Sans doute il ne faut pas de-

niander I'impossible, et puisqu? le droit interna-

tional actuei n'empeche par les neutres de permettre

a leurs sujets I'exportation d'armcs et de munitions

de guerre a 1'usage des belligerants, on ne pent

oxiger ((uo Ton arrete les amies dans le cas dont il

Roll n-Jacque-
myas.
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s'agit. Mais cette tolerance n'est qu'une rpison de

plus pour se montrer scrupuleux a i'^gard des

vaisseaux et des homraes. La consideration que

la fraude, m^me confinee dans ces limites, sera

encore practicable, que les hommes pourront etre

nominalement engages pour une destination paci-

fique, que la diffi^rence entre les vaisseaux de

guerre et ceux de commerce ne se reconnait pas

toujours a des caracteres certains, pent servir, dans

les cas particuliers, a excuser ou a justifier la con-

duite du gouvernement neutre qui se laisse tromper

aux apparences. Mais dans I'espece ces motifs de

justification ou d'excuse n'existent certainement

pas. Bien que 1'Alabama n'ait et^ arm^e ni dans

la Mersey, ni dans la baie de Moelfra, il est certain

que, des le 24 juin, (plus d'un mois avant son depart,)

M. Adams avait informe officiellement Lord Rus-

sell qu'un rv^uveau et puissant steamer ^tait prot a

quitter Liverjwol, dans le dessein manifeste de

servir a la guerre maritime, et que les parties int^-

ress^es dans I'entreprise ^taient des personnes bien

connues a Liverpool comme agents et officiers des

insurg^s sudistes/ II est certain que, le 21 juillet,

comme le collecteur et les autorit^s des douanes

avaient pretendu ne pouvoir agir sur des renseigne-

ments vagues, le consul des Ktats-l^nis leur remit

six affidavits, et que le 23 juillet il leur eii remit
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deux autres; que trois de ces documents ^taient

les depositions de marins engages a bord de

I'Alabama, et attestant comme chose notoire ' que

le vaisseau 4tait un vaisseau de combat, (a jighting

vessel,) construit et am^nag^ comme tel, avec de

grandes quantites de poudre, de charbons et de

provisions
;
que les deposants avaient ^t^ enrolls

par des personnes bien connues comme agents des

Etats-Conf^deres
;
qu'ils n'avaient pas encore d'arti-

cles formels d'engagement, mais qu'il ^tait g6-

n^ralement su a bord que le vaisseau ^tait un cor-

saire du gouvernement federal, destine a, combattre

les Etats-Unis en vertu d'une commission de M.

Jefferson Davis.' Un des marins ajoutait cette

declaration caracteristique, qu'il avait ete deja cap-

ture comme coureur de blocus, et que son idee fixe

etait de retourner dans le sud ' pour se venger sur

les gens du nord de ce qu'ils lui avaient pris ses

habits.' On lui avait prorais que cette occasion ne

tarderait pas ti se presenter.^

"A CCS affidavits etait jointe une consultation

emanee d'un des premiers avocats d'Angleterre,

Roll II-Jacque-
mjns.

nit

' (Nate hy Mr. Rolin-Jacqiumt/ni.)—"'It is well known by the hands

on board that the vessel is a privateer for the confederate govern-

ment to act ap;ninst the I'nited States under a commission from Mr.

Jefferson Davis.' Affid. No. 1, BunKARi), p. 303.

' (Note by Mr. Rolin-Jacquemyns.) ' Affid. No. 8, p. 309. ' I wanted

to get South in order to have retaliation of the Northerners for rob-

bing me of my clothes. He [I'agent des etats du sud] said that

if I went with him in his vessel I should very shortly hnve that

opportunity.'
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ID ns"''"'*^"*''''*^
M. Collier, lequel, sur le vu des pieces, emettait

I'opinion qu'une violation du ' Foreign Enlistment

Act ' etait etablie, ct que le coUecteur des douanes

avait le droit et le devoir d'arreter le vaisseau.

" Six jours encore s'ecoulerent avant le rapport

des jurisconsultes Officiels, (Law Officers.) Cefut

le 29 juillet seulement qu'ils conclurent egalement

h. ce que le vaisseau fftt arrete. Mais le 28, le

corsaire, averti qu'on allait I'emp^cher de partir,

se h^tait de quitter, quatrd jours plus tdt quHl ne se

Vkait propose^ le bassin oii il se trouvait, et le 29

il prenait la mer.' Cependant il ne quitta les

eaux anglaises que le 31.

" M. Bernard ne croit pas que la sortie de I'Ala-

bamc, eflfectuee dans ces circonstances, suffise

pour justifier I'imputation de faute grave ^ de

coupable negligence^ a la charge du governement

anglais. II convient toutefois que ni un An-

glais, ni un Americain n'a pent etre le droit

d'avoir sur cette question une confiance im-

plicite dans son propre jugement. Mais il uc rjit

pas ce qui Tempecherait de dire que raccusation

lui parait legere et deraisonnahle. Quant a nous,

nous ne voyons pas comment il serait possible a

quelqu'un qui n'est ni Anglais, ni Americain, de

partager cette patriotique indulgence."

' {Note by Mr. Boliii-Jari/iieiiit/iis.) " AflRdavit (le Clarence Yonge,

cite par M. BKitxAnn. p. .'t-45, en note.
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Mr. Theodore Ortolan, of the French navy, from ^Jncian.

his practical experience, as well as from his theo-

retical knowledge and his high reputation as a

publicist, is recognized as a writer of authority on

these subjects. In a late edition of his Diplo-

matie de la mer ' he discusses the subject of neutral

obligations with special reference to the differences

between Great Britain and the United States. He

says :

" Si Ton suppose un navire construit sur le ter-

ritoire neutre, non pas sur commande d'un bellige-

rant ou par suite d'un traite ostensible ou dissimule

avec ce belligerant, mais en vue d'un dessein quel-

conque, soit de navigation commerciale, soit tout

autre, et que ce navire, deja par lui-meme pro-

pre a la guerre ou de nature k etre converti a cet

usage, une fois sorti des ports de la nation neutre,

soit vendu, dans le cours de sa navigation, occa-

sionnellement, a I'un des belligerants, et se mette

a naviguer en destination directe pour ce bellige-

rant : un tel navire dans de telles circonstances

tombe uniquement sous le coup des regies relatives

a la contrebande de guerre. II est sujet a etre

arrets et confisqu^ par rennenii qui pourra s'en

emparer, mais sans qu'aucun grief de violation des

devoirs de la neutrality puisse sortir de ce fait con-

tre r^tat neutre pour n'avoir pas defendu a ses

' niplomatio ilo In rm-r, tome 2, paftc '208.
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nationnux do ttlles ventcs ou no les avoii* pas

r^prim^es. Cost uno operation do traiic qui a ou

lieu, trafic de contrebande do guerre, dont aucune

circonstanco particuliere n'ost venue changer le

caractere.

" Tel fut, en I'ann^e 1800, Ic cas du navire ani^-

ricain le Brutus, capture par les Anglais et jug^

de bonne prise par la cour d'amiraut^ d' Halifax.

« • • • *

" Mais la situation change, la contrebande de

guerre n'est plus la question principale, d'autres

regies di' droit des gens interviennent ct modifient

profondement la solution, si Ton suppose qu'il

s'agisse de batiments de guerre construits, arm^s

ou ^quip^s sur un territoii'e neutre ix)ur le compte

d'un bellig^rant, par suite d'arrangemont pris k

I'avance avoc lui, sous la forme d'un contract com-

mercial quelconque : vente, commission, louage

d'industrie ou d(; travail
;
que hs arrangements

aient ^t^ pris ostensiblemeut ou qu'ils le soient

d'une maniere secrete ou d<^guis^e ; car la loyaut^

est une condition essentielle dans la solution dos

difficult^s internationales, et sous le convert de

fausses apparences, il faut toujours allor au fond

des choses. II y a ici, incontestablement, une

seconde hypothese qn'il importo do distinguer

soigneusement de la pr^c^dente.

*' Xons nous i-attacherons, pour rc^soiulre en
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<lroit des gens les difficult^s que pr^sente cette

nouvelle situation, t\ un principe universellement

6tabli, qui se formule* en ce peu des mots :
' In-

violability du territoirc neutre.' Cette inviolability

est un droit pour I'^tat neutre, dont le territoire

ne doit pas etre atteint par les faits de guerre,

mais elle imjx>se aussi a ce meme dtat neutre une

dtroite obligation, celle de ne pas permettre, celle

d'empecher, activement au besoin, I'emploi de ce

territoire par I'une des parties ou au profit de I'une

des parties bellig^rantes, dans un but hostile k

I'autre partie.

" Les publicistes en credit ne font aucun doute

pour ce qui concerne rarmement et I'^quipement

dans un port neutre de bfl,timents de guerre des-

tines a accroitre les forces des bellig^rants. lis

s'accordent pour reconnaitre rill^galit^ de ces

armements ou ^quipements, comme une infraction

de la part de I'^tat neutre qui les tol^rerait aux

devoirs de la neutrality.

" N'est-il pas Evident qu'il en doit etre de meme

a fortiori de la construction de pareils batiments,

lorsquc cette construction a lieu dans les condi-

tiom> prevues en notre seconde hy[K)these?"

The attention of Italian jurists and publicists

has also been attracted to the discussion. A
learned and exhaustive pamphlet appeared at

Florence in 1870 from the pen of Professor Pier-

Ortiilan.

f
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antoni. Without claiming the extreme rights

which this learned gentleman concedes to them,

the United States invite the attention of the

Tribunal of Arbitration to the following expres-

sion of opinion

:

" Dopo che nella sez. XXII, il professor di Pavia

sostiene che n^ il governo inglese ne gli altri go-

verni debbano assumere la giuridica responsabiliti

delle depredazioni commesse dai corsari separa-

tisti, nella seguente sez. XXIII, passa ad csa-

minare il secondo suo assunto : se la neutrality fu

violata dalla Gran Bretagna [)er la costruzione dell'

Alabama, legno corsaro, e pel consentito arma-

mento nei cantieri inglesi, Egli in brevi termini

chiama I'lnghilterra responsabile dei soli danni

cagionati dalle depredazioni del detto legno, scri-

vendo :
' Di queste perdite soltanto deve rispon-

dere il governo britannico, per essere le medesime

una conseguenza immediata di un fatto illcgittimo,

che ebbe luogo da sua parte, violando apertamente

le leggi della neutral ita.'

" lo non posso acconsentire a questa mite con-

chiusione, anzi me ne discosto per considerazioni

di fatto e di diritto. In linea di fatto, io non in-

tendo come il chiarissimo autore escluda le altru

specie di offese, che il Sumner ed il suo governo

adducono di aver patite dalla nazione amcricana.

(sif.) Nella csposizionc dell' argomeiito ho citato

I,
i
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i tre capi, lui ({uali riivsMiiuio il Siiiuiicr hi aerie ^'iifni'""''

delle ofFese patite. II ciiso del vascillo costrutto *

a Liverpool e il piii grave ; mu gli Americani

sostongono che avveiinero altri simiglianti casi, e

sino a prova contraria noii k lecito circoscrivcre il

nnmcro dei fatti addotti come oft'ensivi.

" In diritto, io non so, che in fjuesta seconda

parte lo scrittore non ricorre ad alciina dimostra-

zione dottrinale, perche egli liniiti le conseguenze

della violata ncaitralit^ al seuiplioe rifacimento de'

danni cagionati dnl legno corsaro,

" I principii dellti neutralitii soltanto accennati

dimostrano pin grave la responsabilita dc 1 governo

chelaviol(S."'

Lastly, the United States cite, for the con- r.ord Wcsibnry.

sideration of the Tribunal, the authority of Lord

Westbury, Lord High Chancellor of Kngland dur-

ing the rebellion, who, on the 7th (hiy of March,

18fi8, in a discussion in the House of Lords on

these questions, said :
" Tliercr Avas one rule of con-

duct which undoubtedly civilized nations had

agreed to observe, and it was that the territory of a

neutral shoidd not be the base of military opera-

tions by one of two belligerents against the other.

In speaiving of the base of operations he must, to a

certain degree, differ from ihe noble earl. [Earl

Russell.] It iras not a question ichetlier armed fihipft

' La Qiipstiiine Anp;li)-Americnna Hell' Alabiima per I'Avv. A.

Piernntoni Fireiizp 1870, page 4fi-7.
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Lurd Wenbury.

C"a>e of Swedish
vessels.

r 1

DUTIES OF A NEUTRAL.

had actually left our shores; hut it was a question

whether ships with a view to war had been built in

our ports by one of two belligerents. They need not

have been armed ; but if they had been laid down and

buUt with a view to warlike operations by one of two

belligerents, and this was knowingly permitted to be

done by a neutral Power, it teas unquestionably a

breach of neutrality^ '

The public and official acts of other European

Govemmenta have also been in harmony with the

principles which are claimed in this paper to

have been violated by Great Britain.

During the war between Spain and the Spanish-

American Colonies, the Government of Sweden

sold, in the ordinary course of commerce, to some

private individuals, some vessels of war, after first

dismantling them of their armament, and reducing

them to a much less formidable condition than the

Alabama was in when she left Liverpool. Some

of the correspondence which took place between

the Spanish Minister at Stockholm, the Russian

Minister, and the Swedish Government may be

found in De Marten's Causes cMkbres, Vol. 6, page

229, et seq. A good resume of the whole case

may be found in De Cussy,^ to which the United

States invite the attention of the Tribunal of Arbi-

tration in I'ull, as foUoAvs

:

' Hansard, ad series, Vol. CXC'I, pages 34(1-3-);

' De Ciissy, Droit niaritimo. tome 2, page 4U2,

MJ
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*' Dans r ann^e 1820, le roi de Suede prit la

resolution de faire vendre, quand I'occasion s'en

pr^senterait, quelques b^timents de guerre dont

la construction remontait a plus de vingt-cinq ans,

ordonnant d'ailleurs de les remplacer imm^diate-

ment par des b^timents nouveaux, en appliquant

aux frais de construction de ceux-ci le produit de

la vente des premiers : le but et les intentions du

roi, en cette circonstance, ^talent de rendre, au

sein de la paix, quelque activity aux chantiers de la

marine royale, par la construction de cinq ou six

vaisseaux de guerre.

" La SuMe fit proposer a I'Espagne d'acheter ces

batiments, tant par Tinterm^diaire de M. de Moreno,

envoys de la cour de Madrid k Stockholm, que par

celui de M. de Lorichs, charg^ d'affaires de Sa

Majesty su^doise aupres du gouvernement de S. M.

catholique. Le minist^re fit dgalement proposer,

en meme temps, & la cour d'Espagne de lui c^der,

k des prix mod^r^s, de la poudre et des projectiles,

et de mettre les chantiers de la marine royale de

Su^de k la disposition de S. M catholique.

" La cour de Madrid d^clina ces propositions

diverses : I'Espagne poss^dait, r^pondit M. de

Moreno, tons les elements n^cessaires pour la fabri-

cation de la poudre, et un nombre sufiisant de vais-

seaux guerre ; 1'argent seul manquait pour mettre en

ttctivite les moulins a poudre et potn' ravitailler les

b^tiuR'nts.

Case of Swe<)ish

vesiels.
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"Le ministre de la marine de S. M. su^doise

avisa done aux moyens n^cessaires pour trouver des

acquireurs. Six vaisseaux, fort bons encore, bien

que leur construction remont^t a 25 et 30 ans,

furent d^clar^s r^form^s, et leur vente fut annonc^e

;

c'^taient le vaisseau Forsigtigheten (la Pr^voyance)

et les frigates /' Eurydice^ la Camille, la Manligheten^

le Chapman^ et la Tapperheten.

" Avant de proc^der a la vente, qui eut lieu au

commencement de Tannic 1825, le ministre su6-

dois fit renouveler la proposition d'achat des dits

b&,timents au charg^ d'affaires d'Espagne qui se

trouvait encore, a cette 4poque, a Stockholm,

ainsi qu'a son successeur M. d'Alvarado.

" Sur le refus de la legation espagnole d'entrer

en n^gociation pour I'acquisition des bdtiments

d^sign^s, le gouvernement su^dois accepta les

oflres que lui fit la maison de commerce, ^tablie k

Stockholm, Michaelson et Benedicks ; celle-ci peu

apres c^da les b&timents dont elle avait fait I'ac-

quisition a la maison anglaise Barclay, Herring,

Richardson et C'*", de Londres.

" Or, cette derniere maison ayant, ainsi que la

maison Goldsmith, de Londres, fourni les fonds

de I'emprunt contract^, peu de temps avant, par

le Mexique, I'Espagne crut reconnaitre, dans la

circonstance de I'achat des batiments reform^s

fait par la maison Barclay, Herring, Richardson et

A.
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C'*, des mains de la maison de Stockholm, une in-

tention de simulation ayant pour but d'^loigner la

pens6e que le gouvernement su^dois 6tait inform^

(quand il accepta les offres de la maison Michael-

son et Benedicks, de Stockholm,) de la destination

qui serait prochainement donn^e aux vaisseaux

de guerre vendus par le ministre de la marine.

"Pour M. d'Alvarado, charg^ d'affaires d'Es-

pagne, il ne semblait pas douteux que les b^ti-

ments achet^s, dans le principe, par la maison

Michaelson et Benedicks, pour passer, peu de

temps aprfes, entre les mains de la maison Barclay,

Herring, Richardson et Compagnie qui se trouvait

en relations d'affaires d'argent avec la colonie

rivoltee^ ^taient destines a renforcer les armements

maritimes des insurg^s de I'Am^rique espagnole.

" C'est dans cette conviction, fondle, disait-il,

sur la notori^t^ publique a Stockholm, k Carls-

crona, a Gothenbourg, et k Londres, que M. d'Al-

varado, dans la note qu'il addressa, le 1" juillet

1825, k M. le comte de Wetterstedt, ministre des

affaires ^trang^res de Suede, et par laquelle il

faisait appel a la loyaut^ de S. M. suMoise, dont

la religion avait sans doute iti surprise, conjura

Ic gouvernement du roi de r^silier les contrats de

vente, et avant tout de retenir dans ses ports quatre

des b^timcnts vendus qui s'y trouvaient encore.

" Dans sa r^ponse au charg<^ d'affaires d'Es-

Case of Swedish
veggeh.
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Case of Swedish pagne, le ministre su^dois d^clara que si le gou-
vessols.

vernement de S. M. su^doise avait vendu, k des n4-

gociatioiis, quelques vaisseaux de guerre, qu'on avait

jug6 a-propos de reformer, en se r^servant d'ailleurs

la moiti4 de rarmement, il n'avait fait qu'exercer

son droit que personne ne pouvait lui contester.

' Son action,' continuait le ministre, ' s'arr^te-lk; et

si M. d'Alvarado peut, ou croit pouvoir, prouver que

les acqu^reurs ont I'intention de faire de ces bd,ti

ments un usage qui pourrait devenir nuisible k

I'Espagne, c'est aupr^s du gouvernment britan-

nique que sa cour doit agir, lui seul pouvant exer-

cer sur ses sujets la surveillance qui lui convien-

dra. Mais vouloir, sur de simples pr^somptions,

arr^ter une vente dans la crainte d'un dangei^ h

venir, qui pourrait en risulter^ ce serait an^antir

I'activit^ et le ddveloppement de toutes les trans-

actions commercials.

" A la suite de diverses notes ^chang^es entre le

ministre su^dois et M. d'Alvarado, qui obtint des

envoy^s des puissances amies et alli^es de I'Es-

pagne, r^sidant 4 Stockholm, d'appuyer ses re-

clamations, le gouvernement de S. M. le roi de

Su^de, voulant donner un t^moignage de la bonne

foi qui I'avait guid^ dans toute cette affaire, con

sentit a r^silier les contracts de vente qui avaient-

^te passes, en dernier lieu, a I'occasion de la Pri-

voyance, de /' Eurydice, et de la Camille.
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M-

" Cette r^siliation entraina, pour le gouverne-
^^^^^^

ment su^dois, une perte d'argent assez considera-

ble, que Ton a ^valu^e k plus de 60,000 francs.

" Les membres de I'opposition, dans la di^te

teDU3 en 1828, cherchferent k ^tablir que le gou-

vemement du roi avait vioU la constitution, (^ternel

et banal argument de toutes les oppositions dans

tous les pays!) non-seulement pour avoir vendu

des b^timents de la marine de T^tat sans avoir

obtenu pr^alablement I'assentiment des ^tats ; mais

aussi pour avoir depuis permis la r^siliation des

marches, et s'^tre soumis, de cette sorte, a une

perte en argent d'un chifFre eiev6. Une commis-

sion fut nommde pour examiner la conduite du

gouvernement, laquelle, apr^s leur examen, fut

trouv^e irr^pr^hensible.

" Les etats sollicit^rent, il est vrai, du roi que

S. M. voulAt bien prendre les mesures n^cessaires

pour faire rentrer au tr^sor les sommes que le

gouvernement avait cru devoir sacrifier, quand il

se vit mieux ^clair^ sur les inconv^nients resultant

de la vente effectu^e et lorsqu'il c^da aux repre-

sentations diplomatiques dont cette vente ^tait

devenue I'objet: mais la mort du Comte de Ce-

derstrom, chef de I'administration de la marine,

contre lequel la demande paraissait dirigh, mit

fin k cette affaire; elle ne fut pas reprise, en

Case (if Swedish
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Caso of Swedish efFet, (lans le cours des stances de la di^te sui-

vante.

" Le gouvernement su^dois en r^siliant les

contrats de vente, et en s'imposant un sacrifice

d'argent en cette circonstance, agit dignement et

loyalement; aussi longtemps qu'il ne vit dans la

vente des bfttiments de guerre r^form^s et d'une

partie de leur armement, qu'une operation pure-

ment commerciale, dont les r^sultats devaient

profiter uniquement, tant au commerce d'aucun

acqu^reur, qu'au tr^sor de I'^tat, au moment oil de

nouvelles constructions navales allaient 6tre en-

treprises, le gouvernement su^dois ^tait parfaite-

ment dans son droit; mais du jour oil il put croire

que les b&timent achet^s par la raaison de Stock-

holm et revendus a la maison de Londres, ^taient

destines eifectivement a renforcer les armements

maritimes d'une colonic que VEspagne considSrait

encore comme insurgh contre son autoritd et dont

I'ind^pendance politique n'avait encore 6t^ recon-

nue par aucun des grands ^tats europ^ens, la Suede,

alli^e ou amie de I'Espagne, ne pouvait se preter,

sans porter atteinte au principe de la neutrality, a

ce que ses vaisseaux de guerre r^form^s concou-

russent a accroitre les forces navales du Mcxique.

"Ce ne fut que le 26 d^cembre 1826, que la

Orande-Bretagne signa, k Londres, un traits pu-

blic avec les ^tats mexicains; dans Tannic 1827,
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la France, les Pays-Bas, le Hanovre, le Dane- ^*?° <»' Swedish
' "^ ' ' Teasels.

mark siiivirent cet exemple, en signant, avec le

gouvernement mexicain, des trait^s de commerce

(it de navigation ; le 28 d^cembre 1836, enfin,

I'Espagne, comprenant I'inutilit^ de continuer la

lutte contre des colonies qui s'^taient s^par^es

d'elle sans retour, conclut avec le Mexique un

traits de paix et d'amiti^.

" En agissant autrement qu'elle le fit, c'est-k-

dire en persistant a repousser les reclamations du

charged d'affaires d'Espagne, la SuMe, nous le

r^p^tons, aurait manqu^ aux devoirs et aux obli-

gations de'la neutrality. C'eilt ^t^ se preter a

favoriser I'un des deux bellig^rants, (et, dans le cas

actuel, en 1825, le bellig^rant favoris4 ^tait un

peuple dont la condition politique ^tait encore

ind^termin^e,) que de ne pas prendre les mesures

n^cessaires pour que les b^timents de guerre

r^form^s, vendus avec un demi-armement, n'allas-

sent pas accroitre les forces navales d'une col-

onie de I'Espagne, insurg^e contre I'autorit^ du

roi catholique."

It may possibly be asserted that the construe- Offending ves-
•' -^

•' sels not simply

tion, or the fitting out, or the arming, or the ^f^"
*""'"'"*' "*"

equipment by neutrals of vessels of war intended

for the service of a belligerent were, before the

Treaty of Washington, to be regarded as standing

upon the same footing with the dealings in articles *
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ordinarily esteemed contraband of war. Should

this be the case, the United States might content

themselves with a reference to the history of the

legislation of the two countries, as a complete an-

swer to such an assertion. While the subjects or

citizens of either country have been left by law

free to manufacture, or sell muskets or gunpowder,

or to export them at their own risk, even if

known to be for the use of a belligerent, the

legislatures, the executives, and the judiciaries of

both Great Britain and the United States, have

joined the civilized world in saying that a vessel

of war, intended for the use of a belligerent, is not

an article in which the individual subject or citi-

zen of a neutral State may deal, subject to the

liability to capture as contraband by the other

belligerent. Such a vessel has been and is re-

garded as organized war—more clearly organized

war than was that unarmed expedition which left

Plymouth in 1828 for Portugal,' and was arrested

' During the contest in Portugal between Don Miguel and Donna

Maria II, an unarmed expedition of the adherents of Donna Maria

left Portsmouth, ostensibly for Brazil, but really for the Azores. The

British Government of that day pursued it to Terceira, fired into it

and broke it up; and they were sustained in the House of Lords by

a vote of 126 to 31, and in the House of Commons by a vote of 191 to

78. (Hansard for 1830, Vol. XXIII. See also Annual Register for 1829,

and Phillimore's International Law, Vol. I, page 229, et $eq.) The
Tribunal of Arbitration will not fail to observe how di(Tr>rently the

powers and duties of the Government were construed by the

British Government when it was a question of the disintegration

and disruption of the commerce of tlie United States.
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Donna
Maria
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If 191 to

Ifor 1829,
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|ntly tiie

by the

Itcgration

by the British navy at the same Terceira to offending ven-
'' sols not Himply

which the Alabama fled to receive the arms contraband of

war.

and ammunition that she failed to take on board

at Liverpool, either because the purposes of the

Foreign Oflice were surreptiously revealed, or be-

cause the insurgent agents had reason to believe

that they could evade the law by the construction

of the vessel on one side of the river Mersey, the

collection of the armament on the other side of it,

and the putting them together more than three

miles out at sea.

It is not, however, necessary for the United

States to rely in this resjxict upon the action of the

several branches of the Governments of the two

countries. The question has been considered by

several of the leading publicists of the Continent.

Ortolan, in his " Diplomatic de la mer," ' says, in

addition to what has already been cited

:

" A part toute prohibition faite l^gislativement

par telle ou telle nation, il faut, en droit interna-

tional, consid^rer comme des actes d^cid^ment

contraires a la neutralite, I'^quipement et I'arme-

ment et, a phis forte raison, la construction dans

les jwrts neutres de b^timents de guerre apparte-

nant aux bellig^rants, ou destines, par concert

ostensible ou dissimule avec les bellig^rants a etre

remis en leur j)Ouvoir. Nou.s croyons ferincment

' Uiplomulie do la mer, Urtolun, tomu 2, piigc 214.

Opinion of Or-
tolan.
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^^opinion of orto- qu'ij gyt impossible d'assiniiler de pareils acttjs jV

la contrebande dc giierrc propremejit dite, et que

robligation pour un 6tat noutre de s'opposer k ce

qu'ils aieiit lieu sur son territoire est ind^pendante

de toute loi iiit^rieure ou particulifere h cet 6tat

;

que la loi int^rieure peut et doit sanctionner cette

obligation, mais qu'elle ne saurait ni la cr6er ni la

d^truire, parceque c'est une obligation qui r^sulte

uniqueraent de la loi Internationale, laquelle defend

d'user, dans un but hostile, du territoire neutre."

AndofHeffter. Heffter,' the distinguished German publicist,

says to the same effect

:

" C'^st un devoir g^n^ral pour les peuples rest^s

spectateurs tranquilles de la lutte, de n'y prendre

aucune part active, ni de participer directement aux

actes de la guerre. Les gouvernements, lea sujets

Strangers qui fournissent k I'un des belligerents

des secours directs, commettent une violation du

devoir de la neutrality, un acte d'immixion dans

les hostilit^s auquel I'adversaire est en droit de

s'opposer par tous les moyens. Dans la pratique

on regarde comme de tels actes d'hostilit^

:

" r, le transport volontaire des soldats, matelots

et autres hommes de guerre

;

" 2°, la construction dans les ports neutres de

vaisseaux de guerre ou de commerce pour le comptc

de I'ennemi des leur sortie

;

" Hefftcr. Droit intcrmtwiial. (Frpnch tinnslntion by Jules Bergson,

Paris,) page 296.
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" 8", le trttnH|)ort voloiituire de d^jj^ches de I'un ^lui »»• ii«ffi«r,

des bellig^rants.

" Ce» diverses contraventions, lor8<]u'elleH sont

r^guli^remcnt constat^es, cntralnent la saisie ct la

confiscation du navire employ^ au transport. La

confiscation s'^tend ^gaUment i\ la cargaison, s'il

est ^tabli que les propri^taires avaient connaissance

du but illicite du voyage. Toutefois cette })^nalit^

n'est |)as toujours ex^cutde ti leur ^gard avec la

mSme s^v^rit^. En r^alit^ elle constitue un acte

de legitime defense auquel le neutre qui se rend

complice de I'un des bellig^rants, ne saurait <Schap-

per du c6t^ de I'adversaire.

" En dehors des cas qui viennent d'etre ^nu-

m^r^s, il existe encore un certain nombre d'objets

dont le commerce est regard^ d'une mani^re plus

ou moins g^n^rale dans la pratique des ^tats

corame prohib^. II constitue la contrebande de

guerre proprement dite."

Without wearying the patience of the Tribunal

in the further discussion of this question, it will

be assumed that a vessel of war is not to be con-

founded with ordinary contraband of war. In-

deed, the only respectable authority which has

been cited even apparently to the contrary, is an

observation which Mr. Justice Story thrust into

the opinion of the Supreme Court of the United

States, upon the case of the Santisinia Trinidad.'

' 7 Wheiiton's Reports, piige 283.

Case of th<3 San-
tisinia Trinidad.
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i I

tisi^rTrintil/"'
^^ ^^'^^ eminent jurist had said that a vessel of

war was to be regarded in public law as an article

which might be legitimately constructed, fitted

out, armed, equipped, or dealt in by a person in

the territory of a neutral, with the intent that it

should enter the service of a belligerent, subject

only to a liability to capture as contr«,band of war

by the other belligerent, the United States would

have been forced, with great regret, to ask this

Tribunal to disregard an opinion so at variance

with common sense, and with the whole current of

the action of nations. Happily they are under no

necessity of casting an imputation on the memory

of one of their brightest juridical ornaments.

During the last war between the United States

and Great Britain a privateer, called the Monmouth,

was constructed at Baltimore, and cruised against

the enemy. After the peace she was stripped of

her armament, and converted into a brig. She

was subsequently loaded with munitions of war,

armed with a portion of her original armament,

and sent to Buenos Ayres, (which was then a re-

volted colony of Spain recognized as a belligerent,

but not recognized as an independent government,

)

to find a market for her munitions of war. The

supercargo was also authorized " to sell the vessel

to the Government of iiuenos Ayres if he could ob-

tain a suitable price.'' He did sell her, and she
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went into the service of that Government as a man-

of-war. She subsequently put into a port of the

United States, and while there enlisted thirty new

men, and took with her. when she put to sea, the

newly-enlisted men, and a tender, which carried

some mounted guns and twenty-five men. After

this addition to her effective power for injury, as-

sisted by the tender, she captured the Spanish

vessel Santisima Trinidad, and carried her cargo

into Norfolk, one of the ports of the United States.

On the instigation of the Spanish authorities, pro-

ceedings were taken for the restitution of this

property,' on the ground, first, that the Indepen-

dencia had been originally illegally fitted out,

armed, or equipped in the United States ; sec-

ondly, that she had, after entering the service of

Buenos Ayres, illegally recruited men and aug-

mented her force within the United States. The

court decreed a restitution of tht property on the

second ground. Any remarks, therefore, upon the

first point were outside of the requirements of the

case, and, under the American practice, would be

regarded as without authority; but inasmuch as

they were made by one of the most eminent wri-

ters on public law, they deserve the consideration

which they have received. Taking them in con-

nection with the facts as shown in evidence, it is

clear that the distinguished judge intended to con-

Case of the San-
tisima Trinidad.
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,. r** "^
^H** i^""- fine his statement to the case of a vessel of war

equipped and dispatched as a commercial ven-

ture, without previous arrangement or understand-

ing with the belligerent, and at the sole risk of

the owner. "It is apparent," he says, " that she

was sent to Buenos Ayres on a commercial ven-

ture." The whole of his subsequent remarks

turned upon the absence of an intent, in Balti-

more, in the mind of the owner, before she

sailed, that she should, in any and at all events,

whether sold or not, go into the service of the

belligerent.

The judges who were brought in contact with

the witnesses in that case, and had access to all

the original papers, and knew personally both the

men and the facts, and who, therefore, had oppor-

tunities which are denied to us of judging of the

merits of the case, seem to have reached the

conclusion that this particular transaction was a

purely commercial venture; and they placed the

decree of restitution of the captured property upon

later violations of law. It may, however, be said

that the ordinary experiences of human life show

that such deeds border upon the debatable ground

between good faith and fraud. The court which

decided that case evidently did so on the impres-

sions which the judges received from the particu-

lar evidence before them; for, on the very next
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day, the most illustrious of American iudffes, John Controlled by
•' ' J o ^ the case of the

Marshall, then Chief Justice of the United States «""> ''""*•

in the parallel case of the Irresistible, a vessel built

at Baltimore, sent to Buenos Ayres, and there

commissioned as a privateer, pronouncing the opin-

ion of the same court, declared that the facts as to

the Irresistible showed a violation of the laws of

the United States in the original construction,

equipment, and arming of the vessel; and that,

should the court decide otherwise, the laws for

the preservation of the neutrality of the country

woxdd he completely eluded} Injustice to the high-

est court, of the United States, these two cases

should be read together by all persons wishing to

know its views upon the duties of a neutral nation

in time of war, since if there be any difference in

the principles involved in the two cases, then the

true construction of the law is to be found in the

carefully considered language of the court in the

case of the Gran Para. The cases were both

argued in February, 1822 : the Gran Para upon

the 20th, and the Santisima Trinidad on the 28th.

The opinions were delivered in March : that of

the Santisima Trinidad on the 12th; that of the

Gran Para on the 13th. There can be no doubt

that they were considered together in the consulta-

tion-room. Therefore any apparently broad or ill

•The Grand Parn, 7 Whcaton's Reports, 471.

u
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Effect of 8 com- considered expressions in the opinion rendered on
iniBBion of the of- *• '

S"war
'^ ' '""^^ *^® ^2*^ °^ March are to be regarded as limited

and corrected by the carefully considered expres-

sions of the Chief Justice on the following day.

Having thus demonstrated that the principles

for which the United States contend have been

recognized by the statesmen, the jurists, the pub-

licists, and the legislators of Great Britain; that

they have the approbation of the most eminent

authorities upon the continent of Europe; and that

they have been regarded by the other Powers of

Europe in their dealing with each other, it only

remains to show how the liability of the neutral for

the acts of cruisers illegally built, or equipped, or

fitted out, or armed within its ports, may be ter-

minated.

It has been intimated, in the course of the dis-

cussions upon these questions between the two

Governments, that it may be said, on the part of

Great Britain, that its power to interfere with, to

arrest, or to detain either of the belligerent cruis-

ers whose acts are complained of ceased when it

was commissioned as a man-of-war; and that, con-

sequently, its liability for their actions ceased.

The United States might well content them-

selves with calling the attention of the Tribunal

of Arbitration to the utter uselessness of discuss-

ing these questions, if the liability to make com-
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Effect of a com-
mission of the of-

pensation for the wrong can be escaped in such a

frivolous way. It is well known how the several S°J;;
*' * "*"**'

British-built and British-manned cruisers got into

the service of the insurgents. Few of them ever

saw the line of the coast of the Southern insur-

gent States. The Florida, indeed, entered the

harbor of Mobile, but she passed the blockading

squadron as a British man-of-war. In most cases

the commissions went out from England—from a

branch office of the insurgent Navy Department,

established and maintained in Liverpool at the

cost and expense of the insurgent so-called Gov-

ernment. ' From this office the sailing orders of

the vessels were issued; here their commanders

received their instructions; and hence they de-

parted to assume their commands and to begin

the work of destruction. They played the comedy

of completing on the high seas what had been car-

ried to the verge of completion in England. The

parallel is complete between these commissions

and those issued by Genet in 1793, which were

disregarded by the United States at the instance

of Great Britain. If a piece of paper, emanating

through an English office, from men who had no

nationality recognized by Great Britain, and who

had no open port into which a vessel could go

immolested, was potent not only to legalize the

depredations of British built and manned cruisers
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0|>inion of Sir

Roundell Palmer.

Opinion of Chief

Justice Marshall.
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upon the commerce of the United States, but also

to release the responsibility of Great Britain there-

for, then this arbitration is indeed a farce. Such,

however, cannot be the case. •

Sir Roundell Palmer, the Attorney General of

Lord Palmerston's Cabinet, as well as of the

present Government, well said, in the House

of Commons, in 1864, when defending the course

of Great Britain as to the Tuscaloosa, a tender of

the Alabama, " Can it be said that a neutral Sov-

ereign has not the right to make orders for the

preservation of his own neutrality, or that any for-

eign Power whatever violating these orders, pro-

vided it be done willfully or fraudulently, is pro-

tected to any extent, by International Law, within

the neutral territory, or has the right to complain,

on the gi'ound of International Law, of any means

which the neutral Sovereign may see fit to adopt

for the assertion of his territorial rights?" * •

"It is a mere question of practical discretion,

judgment, and moderation what is the proper way

of vindicating the offended dignity of the neutral

Sovereign."

'

The United States do not deny the force of the

commission of a man-of-war issuing from a recog-

nized Power. On the contrary, they point Avith a

pardonable pride to the exhaustive language of

' Hansard, 3cl series, vol. 174, page 1595.
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)n,
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of

Chief Justice Marshall on this subject' as evidence

of what they understand to be the practice of na-

tions. Nor do they deny that since Great Britain

had, however precipitately and unjustly, recog-

nized the existence of a civil war between the

United States and the insurgents, and avowed a

determination to remain neutral between the par-

ties, she might, without a violation of the law of

nations, commit the further injustice of allowing

to such vessels of war of the insurgents as had not

been built, armed, equipped, furnished, fitted out,

supplied, or manned within her territory, in viola-

tion of her duty to the United States, the same

rights of asylum, hospitality, and intercourse which

she conceded to the vessels of war of the United

States. They do, however, most confidently deny

that the receipt of a commission by a vessel like

the Alabama, or the Florida, or the Georgia, or

the Shenandoah, exempted Great Britain fi*om

the liability growing out of the violation of

hor neutrality. To this j)oint they are fortu-

nately able to cite two from the many pertinent

cases adjudicated in the Supreme Court of the

United States, which show directly what the pub-

lic law in this respect is understood to be, not

only by the United States, but also by Spain and

by Portugal.

> The Schooner Exchange against McFadden tt al$., 7 Cranch's

Reports, 116.

Opinion of Chief

Justice Marshall.
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Decision of the jhe first is the case of the Santisima Trinidad/
Supreme Court of '

S^thyeL*^! Re *^6 ^»<^*» of which have already been given. The

S'aLTthe uian property for which restitution was claimed in

this case was Spanish. The libel was filed by

the Spanish Consul at Norfolk on behalf of the

owners. The capture was shown to have been

made after a commission to the vessel, expressly

recognized by the court rendering the decision.

Nevertheless, restitution was decreed on the

ground of an illegal increase of armament in the

neutral territory after the commission.

The second case is that of the Gran Para,* also

already alluded to. The libel was filed by the

Consul General of Portugal. The opinion of the

court was given by Chief Justice Marshall. The

facts are set forth so clearly in the opinion that no

other statement is necessary. The Chief Justice,

in announcing the judgment of the court, said

:

" The principle is now firmly settled that prizes

made by vessels which have violated the acts of

Congress that have been enacted for the preserva-

tion of the neutrality of the United States, if

brought within their territory, shall be restored.

The only question, therefore, is, Does this case

come within the principle?

" That the Irresistible was purchased, and that

she sailed out of the port of Baltimore, armed

7 Whoaton, 283. » 7 Wheaton, 471.
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Para.

and manned as a vessel of war, for the purpose of
gu^me°"co*urt*of

being employed as a cruiser against a nation with
•^®thY"cBM5 of "the

whom the United States were at peace, is too dad'aLTthe o'Sn

clear for controversy. That the arms and ammu-

nition were cleared out as cargo cannot vary the

case. Nor is it thought to be material that the

men were enlisted in form as for a common mer-

cantile voyage. There is nothing resembling a

commercial adventure in any part of the transac-

tion. The vessel was constructed for war and not

for commerce. There was no cargo on board but

what was adapted to the purposes of war. The

crew was too numerous for a merchantman, and

was sufficient for a privateer. These circumstances

demonstrate the intent with which the Irresistible

sailed out of the port of Baltimore. But she was

not commissioned as a privateer, nor did she

attempt to act as one until she reached the river

La Plata, when a commission was obtained, and

the crew reenlisted. This court has never decided

that the offense adheres to the vessel, whatever

changes may have taken place, and cannot be de-

posited at the termination of the cruise in pre-

paring for which it was committed; and as the

Irresistible made no prize on her passage from

Baltimore to the river of La Plata, it is contended

that her offense was deposited there, and that

the court cannot connect her subsequent cruise

with the transactions at Baltimore.
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Decision of the " If this Were to be admitted in such a case as
Biipreme Court uf

i5*ho"ci^s o?*the
*^i»' *^6 ^»w» ^o^ **»e preservation of our neutral-

Sd'iiiTthe G«n ity would be completely eluded, so far as this en-

forcement depends on the restitution of prizes

made in violation of them. Vessels completely

fitted in our ports for military operations need

only sail to a belligerent port, and there, after

obtaining a commission, go through the ceremony

of discharging and reenlisting their crew, to be-

come perfectly legitimate cruisers, purified from

every taint contracted at the place where all their

real force and capacity for annoyance was acquired

This would, indeed, be a fraudulent neutrality,

disgraceful to our own Government, and of which

no nation would be the dupe. It is impossible for

a moment to disguise the facts that the arms and

ammunition taken on board the Irresistible at

Baltimore were taken for the purpose of being

used on a cruise, and that the men there enlisted,

though engaged in form as for a commercial voy-

age, were not so engaged m fact. There was no

commercial voyage, and no individual of the crew

could believe there was one. Although there

might be no express stipulation to serve on board

the Irresistible after her reaching the La Plata

and obtaining a commission, it must be completely

understood that such was to be the fact. For

what other purpose could they have undertaken
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or

en
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this voyage? Everything they saw, everything

that was done, spoke a language too plain to be

misunderstood.

* ' • * * « *

" It is, therefore, very clear that the Irresistible

was armed and manned in Baltimore, in violation

of the laws and of the neutral obligations of the

United States. We do not think that any circum-

stances took place in the river La Plata, by force

of which this taint was removed."

The course of the French Government during

the insurrection in the case of the Rappahannock,

already referred to, practically asserted the jjower

of the neutral to protect its violated sovereignty,

even against a commissioned vessel of war. The

British Government itself recognized this princi-

ple when it ordered the Alabama to be seized at

Nassau, and when it found fault with the Governor

of the Cape of Good Hope for not detaining the

Tuscaloosa at Cape Town. The principle for

which the United States contend has therefore

been recognized by Great Britain, Spain, Portugal,

France, and the United States.

It is not deemed necessary to add to the forci-

ble views of Chief Justice Marshall in the case of

the Gran Para, as to the deposit of the offense of

the cruiser. The United States only ask that the

same just rules which they, through their highest

27 -"
'

Deviiiion (if tlio

Supremo Court of
the United tStatun

in the raws nf tlio

Hantisima Trini-

dad und the Grnii
I'lirn.

The principle

recogn i zed bv
Franco, Greot Brit-

ain, Spain, I'ur-

tugal, and the

Unite<l States.

De]K)sit of tliu

offense.
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offo^Jc^"
"^ '*"

.i"^'*'^"^ officer and most eminent jurist, have es-

tablished for oftenses committed on their own soil,

may be applied to the offenses against British neu-

trality from which they have suffered. The Ala-

bama, the Georgia, the Florida, the Shenandoah,

and the other insurgent vessels of war made no

cruise that was not planned on British soil. Their

respective cruises were to lust till the independ-

ence of the Confederacy should be established.

The career of the Florida terminated at Bahia

—

that of the Alabama off Cherbourg. The Shen-

andoah and the Georgia came eventually into the

possession of the United States. The principal

injuries, which will be hereinafter set forth, came

from the acts of these vessels. There were, how-

ever, other vessels, whose careers and crimes, as

well as those of the abovo-nnmed four, will now

be given in detail.

R*8iini^ of prin. Before proceeding to do so, it will be well to

note the jwints which have been thus far made.

The United States trust that they have estab-

lished to the satisfaction of the Tribunal of Arbi-

tration as against Great Britain

—

1. That it is the duty of a neutral to preserve

strict and impartial neutrality as to both belliger-

ents during hostilities. (See the Qiieen^s Procla-

mation ; also extracts from, various writers on Inter-

national Law above cited.)

riples.



DUT1K8 OV A NEUTKAL. 211

2. That this obligation is iuclependtiiit of muni-

cipal law. {See an above.)

3. That a neutral is bound to enforce its muni-

cipal laws and its executive proclamation; and that

u belligerent has the right to ask it to do so;

and also the right to ask to have the powers con-

ferred upon the neutral by law increased if found

insufficient. {See the precedents in General

Washington's administration ; Lord Palnierstons

speech of July 23, 1863 ; the opinion of the British

Attorney General during the Crimean ivar; and

the United States Speci{U Law of March 10,

1838.) '

4. That a neutral is bound to use due diligence

to prevent the fitting out, arming, or equipping,

within its jurisdiction, of any vessel which it has

reasonable ground to believe is inl nided to cruise

or to carry on war against a Power with which it

is at peace. {See \st Rule of the Treaty; also

the Foreign Enlistment Acts of 1819 and 1870
;

also the precedents in General Washington's admin-

istration ; also the writers on Liternational Law icho

have been cited.)

i). That a neutral is bound to use like diligence

to prevent the construction of such a vessel. {See

Foreign Enlistment Act o/1870; also the action of

the United States Government in 1869; also the

writers on Fnternatiotial Law above cited.)

Htltuine uf |)riii-

vipluii.
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Resume of prin- (j '£\iQ,t a Ticutral is bound to use like diliffence
ciplos. °

to prevent the departure from its jurisdiction of

any vessel intended to cruise or carry on war against

any Power Avith which it is at peace ; such vessel

having been specially adapted, in whole or in part,

within its jurisdiction, to warlike use. (See 1st

Rule of the Treaty ; also the Forfijn Enlistment

Act of 1870.)

7. That a neutral may not permit or suffer either

belligerent to make use of its ports or waters as

the base of naval operations against the other.

{See 2(1 Rule of the Treaty^ the Foreign Enlist-

ment Act of 1870, and the writers on International

Law above cited; a'so the instructions to the Brit-

hh naval forces during the Southern insurrection.)

8. That a neutral is bound to use due diligence

in its ports or waters, to prevent either belligerent

from obtaining there a renewal or augmentation of

military supplies, or arms for belligerent vessels,

or the recruitment of men. {See 'id Rule of the

Treaty; also the precedents of General Washing-

torts administration ; also the Foreign Enlistment

Acts (f 1819 and 1870; also the Queen's Procla-

mation.)

i). That when a neutral fails to use all the means

in its power to prevent a breach of the neutrality

of its soil or watert*, in any of the foregoing re-

spects, the neutral shordd make compensation for
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the injury resulting therefrom. {See precedents of

General Washington's administration between Great

Britain and the United States; treaty of 1794 be-

tween Great Britain and the United States; treaty

0/^*1819 between the United States and Spain; cor-

respondence between Portugal and the United States,

1817-22, and Articles VII and X of the Treaty of

Washington.)

10. That this obligation is not discharged or

arrested by the change of the oftending vessel into

d public man-of-war. {See the cases of the San-

tisima Trinidad and the Gran Para, above cited.)

11. That this obligation is not discharged by a

fraudulent attempt of the offending vessel to evade

the provisions a local municipal law. {See the

Gran Para, as above; also Bluntschli and other

writers on International Law.)

12. That the offense will not be deposited so as

to release the liability of the neutral even by the

entry or the offending vessel in a port of the bel-

ligerent, and there becoming a man-of-war, if any

part of the original fraud continues to hang about

the vessel. {See the Gran Para, as above.)

213
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PART IV.

WHEREIN GREAT BRITAIN FAILED TO PER-
FORM ITS DUTIES AS A NEUTRAL.

"There is no doubt that Jefferson Davis and other leaders of the

South have made an army ; they are making, it appears, a navy."

—

S/»!ech of Mr. Gladitonr, Chancellor of the Exrhequtr, Octolier 7, 1862.

" It has been usual fi)r a power carrying on war upon the seas to

possess ports of its own in which vessels are built, equipped, and

tittcd, and from which they issue, to which they bring their prizes^

and in which those prizes when brought before a court are either

condemned or restored. But it so happens that in this conflict the

C'onfederate States have no ports except those of the Mersey and

the Clyde, from which they fit out ships to cruise against the Fed-

erals ; and having no ports to which to bring their prizes, they are

obliged to bum them on the high seas."

—

Speech qf Earl Satiell,

Principal Secretary of Slate for Foreign Affairs, April 26, 1864.

" Her Britannic Majesty has authorized her High Commissioners

and Plenipotentiaries to express in a friendly spirit the regret felt

by Her Majesty's Government for the escape, under whatever cir-

cumstances, of the Alabama and other vessels from British ports,

and for the depredations committed by those vessels."

—

Treaty qf'

Waihinglon, Article I.

The extracts which are placed at the head of this

division of the Case of the United States are at

once evidence of the facts which will now be set

forth, and a condensation of the line of argument

which those facts logically suggest. The United

States summon no less illustrious a person than

the present Prime Minister of England, to prove,

not only that the insurgents were engaged in the

3'ear 1862 in making a navy, but that the fact

was known to the ffentlomen who then constitu-

Admissions of

British ("obinet

Ministers.
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Admissioiw of ^jgj jjg,. Mmestv's Govenniiont. Thcv iJace on
nrilish Cabmot >> J J I

Ministers.
^]^g stand as their next witness Her Majesty's

Principal Secretary of State for Foreign Affairs

(luring the whole period of the rebellion, to prove

where the insurgents were constructing that navy,

and Avhy they were constructing it in the Mersey

and the Clyde; and further, to prove that these

. facts, also, were known at the time to the gentle-

men who then constituted Her Majesty's Govern-

ment. And lastl}', they lay before the Tribunal

of Arbitration the graceful and kindly testimony

of the regret of Her I\Iajesty's Government that

the escape' of the cruisers, which were built in

Great Britain, with the knowledge of the Gov-

ernment, and which constituted that navy, should

have resulted in the subsequent destruction of the

property of citizens of the United States.

In discussing this question, except so far as may

be absolutely necessary for the protection of the

interests Avhich they are bound to guard, the

' '* I wish Iho VI ord ' escupo ' had not been found in the apology,

as it is termed in describing the exit from our portjf of the Alabama

nnd other ships of that kind. 1 cannot help thinking; that was an

unguarded expression, which may alfect the course of the future

arbitration. I can easily imagine that in some minds the vord
' escape ' would be construed unfavorably to this country, for it

means thot something has got away which might have been re-

tained. We speak of the escape of a prisoner; and the meaning of

the term is that there was power to prevent the escope, and that

the escape happened in spite of it."— Aord diini's (ex-Clumcellor)

speech in the House nf Lords, June VI, 1871. See London Times, June

l;i, 1871.
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United States will not attempt to disinter from

the grave of the past the imhappy passions and

prejudices, and to revive the memory of the in-

juries, often great and sometimes petty, which

caused such poignant regret, such wide-spread

irritation, and such deep-seated sense of wrong in

the United States. Over much of this feeling

the kindly expression of regret in the Treaty of

Washington has forever cast th(! mantle of ob-

livion.

The reports of the diplomatic and consular offi-

cers of the United States, made from the British

dominions to their Government during the war,

which are printed in the volumes which Avill ac-

company this case, are full of proof of a constant

state of irritating hostility to the United States,

and of friendship, to the insurgents in the several

communities from which they are written. These

dispatches are interesting, as showing the facilities

which the complicity of the community often, if

not always, gave to the schemes of the insurgents

for violating the sovereignty of Great Britain. The

reports from Liverpool, Nassau, Bermuda, and Mel-

bourne are especially interesting in this respect,

and tend to throw much light on the causes of the

differences which are, it is to be hoped, to be ior-

ever set at rest by the decision of this Tribunal.

28
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British ports tlie

base of insurgent

operations ; a par-

tial hospitality

shown to the in-

surgents; a branch
of their Govern-
ment established

in Liverpool; their

Government ves-

sels {ifficially aided

in evading the

blockade and in
furnishing them
with arms, muni-
tions, and means
for carrying on the
struggle.

WIIEUEIN GBEAT BRITAIX FAILED TO

As soon as the authorities who were directing

at Richmond the fortunes of the insurgents were

sure that their right to carry on a maritime war

Avould be recognized by Great Britain, their Sec-

retary of the Navy recommended to Mr. Jefferson

Davis to send an agent to Great Britain for the

purpose of contracting for and superintending the

construction of men-of-war; and Mr. James Dun-

woody Bullock, who had been an officer in the

Navy of the United States, was, in accordance

with that recommendation, sent there in the sum-

mer of 1861, and entered upon his duties before

the autumn of that year. Mr. North, also for-

merly of the United States Navy, was empowered

" to purchase vessels '"for the insurgents ; and Mr.

Caleb Huse, formerly of the Ordnance Depart-

ment of the Army of the United States, was sent

to London for " the purchase of arms and muni-

tions of war.'" Mr. Bullock, Mr. North, and Mr.

Huse continued to discharge their duties during

most of the struggle, and served the purposes of

those who sent them there, with intelligence and

activity.

The means for carrying on these extensive

operations were to be derived from the proceeds

of the cotton crop of the South. It will probably

• Walker to Green, 1st July, 1861, Vol. VI, page 30.

^*.

h^t^^^^&



'»J

PEKFOHM ITS DUTIES AS A NEUTUAL.

be within the personal recollection of the several

gentlemen, members of the Tribunal, that in the

year 1860 the world was dependent upon the fields

of the insurgent States for a large portion of its sup-

ply of cotton, and that, when the blockade was es-

tablished, by the United States, a large part of the

crop of 1860 was still unexported.' This, and all

subsequent crops that might be produced during

the struggle, would yield their value in gold as soon

as landed in Liverpool.

The insurgent agents took advantage of this fact.

They secured, through their assumed authority as

a Governinent, the control of so much as might be

necessary for their purposes, and they early made

arrangements for a credit in Liverpool upon the

faith of it.

It so happened that there was at Charleston, at

that time, a well-established commercial house,

doing business under the name of John Fraser &
Co. The head of this firm was George A. Tren-

holm, of Charleston. Another prominent member

' "It was estimated that only about 750,000 bales at most of the

crop of 1860 remained on hand in the Soutli when the blockade be-

gan. The crop of 18G1 was about a.T.iO.OOO bales—a little more than
half the total quantity consumed In 1860 — and this supply, or so

niu(;h of it as coulil be properly picked, cleaned, and baled, would,

tt)gether with what remained from the previous year, have been
available for exportation in the winter and spring of 1861-'62. The
quantity actually sent abroad, however, up to July or August, 1862,

was reckoned not to exceed 50,000- bales, the great bulk of which,

but not the whole, went to England."

—

Ucnianrs Neiiti-iiliti/ of Great

Britain, piige 286.
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Co.

The firm of Fra- ,v„a (llinrlpci l\ Prioleau, also a citizen of the

United States. Before or about the time the in-

surrection broke out, and, as the United States

believe, in anticipation of it, this house established

a branch in Liverpool, under the name of Fraser,

Trenholm & Co. Prioleau was dispatched thither

to take charge of the Liverpool business, and

became, for purposes that may easily be imagined,

a naturalized British subject. George A. Tren-

holm remained in Charleston, and, in due course

of time, became the Secretary of the insurgent

Treasury, and a member of the so-called Govern-

ment at Richmond. An arrangement was made by

which the cotton of the insurgent authorities was

to be sent to Fraser, Trenholm & Co., to be drawn

against by the purchasing agents of the insurgents.'

The first amount (five hundred thousand dollars)

was placed to their credit in Liverj^ool, somewhere

about the month of May, or early in June, 1861

;

and, under the name of " depositories," Fraser,

Trenholm & Co. remained a branch of the Treasury

of the insurgent Government.

' " Of twenty steamers, which were saitl to have been kept plying

in 18()3 between Nassiiu and two of the blockaded ports, seven be-

longed to a mercantile Krm at Charleston, who had a branch-house

nt Liverpool, and through whom the Confederate Government

triinsacti'd its business in England.'" '' The name of the Charleston

tinn was John Fraser & Co. ; that of the Liverpool house, Fraser,

Trenholm & Co. Of the five members of the house, four, 1 believe,

were South Carolinians, and one a British subject."

—

Bernard's A'eii-

tratitfi of Great liritaia. pige a89 and note. The British subject re-

t'crred to by Mr. Bernard was I'rioleau, uaturali/.cd for the purpose.
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Thus there was early established in Great

IJritaiii a branch of the War Department of the in-

surgents, a branch of their Navy Department, and

a branch of their Treasury, each with almost plenary

powers. These things were done openly and noto-

riously. The persons and places of business of

these several agents were well known to the com-

munities in which they lived, and must have been

familiar to the British officials. If there was any

pretense of concealment in the outset, it was soon

abandoned.

On the 22d of July, 1861, Huse writes to the

officer in charge of the insurgent Ordnance Depart-

ment, complaining of the activity of the agents of

the United States in watching and thwarting his

movements. "It is difficult," he says, "fora stranger

to keep his actions secret when spies are on his

path." He says that he shall have ready, by the

1st of August, some of the goods that had been

ordered on the 17th of the previous April, and

more by the 1 st of October, and that " the shipping

of the articles will be left in the hands of the

Navy Department."'

On the 18th of September, the steamer " Ber-

muda" ran the blockade, and arrived at Savannah

with " arms and munitions on board."^ She came

The firm of Fra-
ser, Trenholm &
Co.

> Huse to Gorgas, Vol. VI, page 33.

' Lawton to Cooper, 20th September, 1861. Vol. VI. page 36.
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The firm of Fra- from Frascr, Trenholin & Co., consiffned to John
»er, Trenholm & ' ' o
^' Fraser & Co. Information of the character and

purposes of this steamer, and of the nature of her

freight had been given to Lord Russell by Mr.

Adams on the 15th of the previous August,' and

he had declined to " interfere with the clearance or

sailing of the vessel."" On the fourth day after

her arrival at Savannah, her consignees oft'ered to

charter her to the insurgents, and the offer was

accepted."
^

The experience of the " Bermuda," or the diffi-

culties which she encountered in running the block-

ade, seem to have induced the insurgent authorities

to think that it would be well, to have some surer

way for receiving the purchases made by their

agents in Liverpool. The stringency of the block-

ade established by the United States, and the

nature of the coast that was blockaded, made it

necessary to have a set of agents in the West

Indies also.

The coast of the United States, from Chesapeake

Bay to the Mexican frontier, is low, with shoaly

water extending out for some distance to sea. A
range of islands lies off the coast, from Florida to

Charleston, and islands also lie off Wilmington and

' Adams to Russell, Vol. I, page 760.

' Russell to Adams, Vol. I, page 762.

' Benjamin to John Fraser & Co., a7th September, 1861, Vol. VI,

page 37.

Character of the

blockaded coast.

-^-^

t^'



PERFORM ITS DirTIES AS A NEUTRAT,. 223

The waters within ..^{''"rr' "V*"the coast to the north of it.

these ishvnds are shallow, affording an inland navi-

gation for vessels of light draught The passages

to the sea between the islands are generally of the

same character. This outlying frontier of islands,

or of shallow waters, is broken at Wilmington, at

Charleston, and at Savannah. At these three points

large steamers can approach and leave the coast

;

but these points were at that time guarded by the

blockading vessels of the United States, so as to

make the approach difficult. Vessels not of light

draught and great speed were almost certain of

capture ; while vessels of such draught and speed

could not carry both coal and a cargo across the

Atlantic.

To avoid this risk it was resolved to send the

purchases which might be made in England to

Nassau in liritish bottoms, and there transship

them into steamers of light draught and great sjieed,

to be constructed for the purpose,' which could

carry coal enough for the short passage into the

waters that connected with either Charleston,

Savannah, or Wilmington. The first order from

Richmond that is known to have been given for

such a shipment is dated the 22d of July, 1861.-

The attention of the Tribunal of Arbitration is

' Huse to Gorgas, 15th March, 1862, Vol. VI, page 69.

'" Walker to Huse and Anderson, Vol. VI, page 31.

Geographical sit-

uation of Nassau
nnd Bermuda.

.1
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Ooofp-nnhlcal nit-

niktion or NnKxitii

and Berniudn.

invited to the accompanying ma|), nhowing how

admirably the British |X)rts of Nassau and Ber-

muda were adapted for the illegal purposes for

which it was proposed to use them. Nassau was

surrounded by a cluster of British islands, so that

even a slow-sailing blockade-runner, jwessed by a

pursuing man-of-war, could in a short time reach

the protection of British waters. Bermuda had the

advantage of being more directly off the ports of

Wilmington and Charleston. Neither Nassau nor

Bermuda, however, was more than two days distant

from the blockaded ports for the swift steamers

that were employed in the service.'

On the 4th of Octobei*, 1861, Mr. Benjamin,

writing from Richmond and signing himself as

" Acting Secretary of War," addressed Mr. Mallory

as " Secretary of the Navy," and asked if he could

"spare an officer from his department to proceed

to Havana and take charge of funds there, to be

used by agents of this department in the purchase

of small-arms and ammunition."*

;«

' "The British Island of New Providence, in the Bahamas, became

the favorite resurt of ships employed in these enterprises. Situatpd

in close neighborhood to the coast of Florida, and within three days'

sail of Charleston, it offered singular facilities to the blockade-run-

ners. The harbor of Nassau, usually quiet and almost empty, was

soon thronged with shipping of all kinds; and its wharves and

warehouses became an entrepot for cargoes brought thither from

different quarters. Agents of the Confederate Government resided

there, and were busily employed in assisting and developing the

traffic."

—

Bernard'i Neutrality of Great Britain, page 299.

' Benjamin to Mallory, Vol. VI, page .19.

3
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Mr. Lewis Heyliger, of New Orleans, was ap-
gii^l^'n'^Pf'' n^*!

parently designated for this purpose. On the 30th """and Bermuda.

of November, 1861, he takes a letter from Mr.

Benjamin to Mr. Helm, the agent of the insurgents

at Cardenas, in Cuba, saying that he is " an active

and accomplished business man ;" that he is to aid

Helm, "whether in the disposal of the cotton or the

arrangements for the shipments;" and that "the

articles first in importance, and to be sent in pre-

ference to everything else, are small-arms and

cannon powder.'"

Heyliger went to Cuba, and in a fcAv days after

was transferred to Nassau to take charge of "the

British Steamer ( iladiator, Commander G. G. Bird,

with a cargo for the Confederate States."^ He

remained there as the agent, treasury depositary,

and representative of the insurgents during the

rebellion.

The Gladiator was a steamer bought and fitted

out in England under an agreement made at London,

October 24, 1861, between Mr. T. 0. Stock, a sub-

ject of Her Majesty, and Mr. Caleb Huse.' The

evident object of this agreement was to enable her

to sail under the British flag, although owned by

the insurgents. She was to take out five hundred

tons of goods, and was " to proceed to a port in the

' Benjamin to Helm, Vtil. VI, page 43.

'' Helm to Heyliger, 20th December, 1861, Vol. VI, page 51.

' See the ftgreeraent, Vol. VI, page 42.

'29

What wns done
at Nhsssii.
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at NHs"niil""
*'"^ Confederate States or an intermediate port." No

concealment of her object or destination was made

in England.' She arrived at Nassau from London

on the 9th of December, 1861.=^

The day after she arrived there a United States

vessel of war came into the port. Heyliger,

finding that this vessel would not leave, and that

therefore the Tiladiator, which was slower than

the man-of-war, could not leave with safety, repre-

sented to the British authorities that such a course

" would tend to cut off the; trade" which the insur-

gents desired to divert to Nassau, and that he

thought " some steps should be adopted to remind

him [the commander] that he is infringing on the

laws of hospitality." He reported this to Rich-

mond and added, " I have reason to know that these

arguments have not been without their effect, in-

asmuch as the matter Avas incidentally discussed

at a meeting of the Council the other day ; and I

renlly believe that in the course of a week or two

some action will be taken to impress the captain of

the enemy's vessel with the conviction that his

absence will be preferable to his company." '' We
have succeeded," he continued, " in obtaining a very

important modification of the existing laws, viz

:

the privilege of breaking bulk and transshipment."^

' Adams to Seward, Vol. I, page 769.

» Whiting to Seward, Dec. 10, 1801, Vol. VI, page 44.

'' Heyliger to Ik'iijaniin, 27th December, 1861, Vol. VI. page 55
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That modification was all that the insurgents

wanted. That privilege converted the port of

Nassau into an insurgent port, which could not be

blockaded by the naval forces of the United States.

Further stay of the United States vessels of war

was therefore useless. The United States ask the

Tribunal to find that this act, being a permission

from the British authorities at Nassau, enabling

a vessel chartered by the insurgents, and freighted

with articles contraband of war, to diverge from

its voyage, and to transship its cargo in a British

port, when not made necessary by distress, was a

violation of the duties of a neutral.

On the 27th of January, 1862, Maffitt, an officer

in the service of the insurgents, (the same who

afterward commanded tae Florida,) was sent to

take command of the Gladiator as an insurgent

vessel,' (although under British colors,) and on the

30th of January, 1 862, a portion of the Gladiator's

valuable cargo was transshipped to the " Kate," a

small steamer sailing under British colors, and

eventually all went in the same way. In the dis-

patch announcing the transfer to the "Kate,"

Heyliger said :
" You may readily imagine how

intensely disgusted the Yankees are at this par-

tiality, as they style it. It is called another flagrant

violation of neutral rights. * * My relations with

What wus (lone

at Nassau.

ii

' Benjamin to Miittitt, 27th January, 186a. Vol. VI. page 57.
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Whut W8S done ^hg authorities here are of the most friendly char-
Bt Nasgttii.

acter. I receive many marked attentions, which I

value as going to show the increased cordiality of

feeling toward the Confederate Government.'"

The United States are not able to say what

" effect" the colonial authorities of Nassau induced

Heyliger to think would come from his "argu-

ments." They point out, however, to the Tribunal

of Arbitration the fact, that in about one month

aftiir that time, viz, on the 31st day of January,

18H2, Earl Russell informed the Lords Commis-

sioners of the Admiralty that " during the contin-

uance of the present hostilities * * * *

no ship of war or privateer belonging to either of

the belligerents shall be permitted to enter or

remain in the port of Nassau, or in any other port,

roadstead, or waters of the Bahama Islands, except

by special leave of the Lieutenant Governor of the

Bahama Islands, or in case of stress of weather."^

An order more unfriendly to the United States,

more directly in the interest of the insurgents,

could not have been made, even if founded upon

Heyliger's friendly intimations to the Colonial

Authorities. Under the construction practically

put upon it, the vessels of war of the United

States were excluded from this harbor for any

' Heyliger lo Benjamin, Jauuary 30, 186:!, Vol. VI, jmgo 58.

» Vol. IV, page 175. 1

h
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purpose, while it was open for free ingress and

egress to vessels of the insurgents, purchased,

or built, and owned by the authorities at Rich-

mond, bringing their cotton to be transshipped in

British bottoms to Fraser, Trenholm & Co., in

Liverpool, and taking on board the cargoes of arms

and munitions of war which had been dispatched

thither from Liverpool. The Tribunal of Arbi-

tration Avill not fail to observe that this was no

British commerce which had existed before the

war, and which the neutral might claim the

right to continue. It was to a large extent the

commerce of the authorities at Richmond—car-

ried on in their own vessels, and for their own

benefit—and consisted of the export of cotton

from the South on account of the so-called Gov-

ernment, and the return of arms, munitions of war,

and quartermaster stores from Great Britain, for

the purpose of destroying the United States

—

a nation with which Great Britain was at peace.

The United States confidently insist that Great

Britain, by shielding and encouraging such a com-

merce, violated its duties as a neutral toward the

United States.

It is a most unpleasant duty of the United

States to call the attention of the Tribunal of Ar-

bitration to the fact that, at the very time of this

affair of the Gladiator, another matter Avas going

'229

Whut was cloiio

at NaHsau.

'J" h e U n i t o d
States denied per-

mission to deposit

coal at Nassau.

1

t
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mission to d<>]>osit

coal at Nassau.

8taulrdei!ied'l)^rl
°" "' *^^ ^^"^^ 1*°''^' wluch fumishocl ji Commen-

tary on the ideas of neutrality entertained by the

Colonial Authorities.

The day after the arrival of that vessel, the

L'nited States Consul at Nassau wrote to his Gov-

ernment thus :
" The coal which is being landed

here for Government has caused great excite-

ment among the Nassau masses, and a deputation

visited Governor Nesbitt yesterday to remonstrate

against its being landed.'" The remonstrances

were successful. On the same day the Colonial

Secretary wrote to the Consul that the coal could

be admitted only " on the express condition and

understanding that such cpal should not afterward

be reshipped or otherwise used in any manner

which may, in the opinion of the law authorities

of the Colony, involve a breach of Her Majesty's

Proclamation oi the 13th of May last, and partic-

idarly that such coal shall not be used for the pur-

pose of coaling^ or affording facilities for coaling^ at

this port, the vessels of war of the United States

Navy, during the continuance of the hostilities."'^

The sincerity of the desire of the Colonial

Authorities to obey Her Majesty's Proclamation

may be estimated from the following facts: 1.

That that Proclamation inhibited Her Majesty's

' Whiting to Seward, Vol. VI, page 4 1 j Vol. I, puge 696.

•• Thompson to Whiting, Vol, VI. page 45,
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!

subjects from "breaking, or endeavoring to break,
statr^»*dfliLd'Mr"?

any blockade lawfully or actually established by or elurNL.t'^''''

on behalf of either of the said contending par-

ties;'" yet the Colonial Authorities finding that

the Gladiator, which had been chartered to break

a blockade established by the United States,

would probably be intercepted by the vessels of

the United States, permitted the cargo to be trans-

shipped into smaller steamers, with the avowed

purpose of breaking that blockade ; 2. That Her

Majesty's Proclamation also inhibited British sub-

jects from " carrying military stores or materials, or

any article, or articles considered and deemed to be

contraband of war, according to the law or mod-

ern usage of nations, for the use or service of

either of the said contending parties;" yet the

Colonial Authorities welcomed the Gladiator, sail-

ing under the British flag with contraband of war

in violation of the Proclamation, and permitted her

to shift her illegal cargo into other vessels, in like

manner using the British flag for the purpose of

transporting it to and on account of a belligerent.

8. That Her Majesty's Proclamation made no men-

tion of coal, and that coal is not regarded by Her

Majesty's Government as an article necessarily

contraband of war;* yet the Government of the

' Viil. I. l)age 44.

" Lonl Gronville to Omnt Bernstorff, ITith September, 187(1.

1

i!

f;*
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Complaints to

Earl RusmH and
his reply.

8ta'J9*'deni"d'!)^r'?
United States was forbidden by the same author-

SfaTN^sau."^" ities, in the same week, to deposit its coal at

Nassau, except upon the condition that it would

not use it.

The United States have no reason to suppose

that either of these partial decisions met with the

disapproval of Her Majesty's Government.

On the contrary. Earl Russell, on the 8th of

flanuary, 1862, in reply to a complaint from Mr.

Adams that the port of Nassau was used as a

depot of supplies by the insurgents, officially in-

formed that gentleman that he had received "a

report from the receiver general of the port of

Nassau stating that no warlike stores have been re-

ceived at that port, either from Great Britain or

elsewhere, and that no munitions of war have

been shipped from thence to the Confederate

States.'" The United States with confidence

assert, in view of what has been already shown,

that, had Earl Russell seriously inquired into the

complaints of Mr. Adams, a state of facts would

have been disclosed entirely at variance with this

report—one which should have impelled Her Ma-

jesty's Government to suppress what was going

on at Nassau. The foregoing facts were all within

the reach of Her Majesty's Government, although

at that time not within the reach of the Govern-

' Russell to Adnms, Vol. VI. pago 57.

1
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ernment of the Uiiittid States. Tlu- fuilun; to ./''""'''""'••: '"

discover th(!m, nfter Mr. A<luins hud called atteii- ''""^p'y

tion to th(;in, was a neglect of the diligence in the

preservation of its neutrality, which was " due
"

from (ireat Britain to the United States; and it

taints all tlie subsequent conduct of Great Britain

toward the United States during the struggle.

On the 31st <lay of the same month, instructions

issued from the Foreign OtHce, prescribing the

amount of hospitalities to be extended to the bel-

ligerents.

These instructions have already been referred to.
i"i»in'j;tions as

•' to liospilalitieA t4i

They provided that: 1. No shij) of war or priva- •''« '«"'K'""' "<*•

teer of either belligerent was to be permitted to

enter any port, roadstead, or water in the Bahamas

except by special leave of the Lieutenant (Jov-

ernor, or in case of stress of weather ; and in case

such permission should be given, th(! vessel Avas

nevertheless to be required to go to sea as soon as

possible, and with no supplies except such as might

be necessary for immediate use. 2. No ship of

war or privateer of either bellig(;rent was to be

permitted to use British ports or waters as a sta-

tion or place of resoi't for any warlike purpose,

or for the purpose of obtaining any facilities of

warlike equipment. 3. Such ships or privateers

entering British waters were to be required to de-

part within tAventy-fonr hours after entrance, except

ao



inTi nr •

'21U

liiMtriictiont uH

ti> lioNpitalitiei to

tli« belligeninU.

t
(

t;

Ixird Palmers-
ton's tlircntH.

WHKUKIN (JliKAT BRITAIN t'AII-KI) TO

ill oust! of wtresa of weather, or requiring provisions

or things for the creAV or repairs; in which cases

they wen^ to go to sea as soon as possible after the

expiration of the twenty-four hours, taking only

the supplies nooessary for immediate use ; they were

not to remain in port more than twenty-four hours

after the completion of necessary repairs. 4. Sup-

plies to such ships or privateers were to be limited

to what might be necessary for the subsistence of

the crew, and to enough coal to take the vessel to

the nearest port of its own country or to some

nearer destination; and a vessel that had been

supplied with coal in British waters could not be

again supplied with it within British jurisdiction,

until after the expiration of three months from the

date of the last supply taken from a British port.'

Almost simultaneously with the announcement

by Earl Russell of an imaginary condition of af-

fairs at Nassau, Lord Palmerston stated to Mr.

Adams that " it would not do for the United States

ships of war to harass British commerce on the

high seas, under pretense of preventing the Confed-

erates from receiving things that are contraband of

war."" Thus, Great Britain, in the month of Janu-

ary, 1862, through Earl Russell and Lord Pal-

merston, and the instructions to the Admiralty ex-

' Vol. IV, page 175.

'' Kurl Ruitsell tu I.urd Lyons, Vol. II, pnge S9I.
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f

eluding United States Vfaaeln of war from the port

of NuHHau, except by permission of the Governor,

virtually said to the United States :
" You com-

plain that the insurgents make illegal use of Nas-

sau, to your injury, in violation of the Queen's

Proclamation, and of our duties as a neutral.

We deny the fact ; at the same time we exclude

your vessels from that port, the place where you

can best establish the truth of your allegations, and

we warn you not to attempt to prove them by ex-

amining too closely, on the high seas, the vessels

which sail under the British flag."

Having jnow shown how the operations of the

insurgents began at Nassau, and how they were

facilitated by the coiiperation and complicity of

the local authorities, it will not be necessary to

trespass on the patience of the Tribunal of Arbi-

tration by a similarly minute examination of the

doings at that port for the rest of the year 1862

Other vessels, freighted with contraband of war,

followed the Gladiator. The Economist and the

Southwick came closely upon her track, and Hey-

liger was directed to do with their cargoes as he

had done with the Gladiator's.' Huse was also

instructed to continue his purchases, and to send

to the West India Islands, where the steamers could

break bulk.^ Huse called the attention of his prin-

Benjamin to Heyligor, '2id March, 1862, Vol. VI, page 71.

" Benjamin to Hime, lOili March, 1862, Vol. VI, puge 6t<.

Lurl Palnwrit-

ton'it tlirvau.
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cipals to the efficiency of the blockade ; said that

the vessels which brought the cargoes across the

Atlantic could not enter the blockaded ports ; urged

them to continue the system of transshipment ; and

complained of the activity of the United States

officials.' It Avas considered important to have a

naval officer in charge of the transshipments, and

Maffitt was detailed for the purpose.* He arrived

there on or about the 2ist of May, and reported

that he had assumed command of the Manassas,

[Florida ;] which had arrived there from Liverpool

on the 28th day of April ; said that his "ambition

was great ;" and promised to give "annoyance to

the enemy."" In May the supply of coal for the

insurgent vessels fell short, and Heyliger went to

Bermuda to buy some.* The steps taken about

this time for the detention of the Florida will be

alluded to later.

The cargoes of contraband of war that Avere

thus transshipped were entered on the manifests

as for St. John's, New Brunswick. It could not

but have been will known at the custom-house

that this Avas a fraud
;
yet the customs authorities

winked at this fraud, and gave the vessels clearances

as British vessels sailing for British ports.''

' Fluse t<i Gorgas, 15th March, 18(W, Vol. VI, piigf 69.

' Kiindcilph to Heyliger, llth April, 18ti2. Vol, Vl. pnge 7:!.

^ Miiffitt to Kaiidolph, vil.-it Miiy. 186;!, Vol. VI, piigo 83.

' llcylig.-r to Uandnlph. 28ih Juno. 18C.2, Vol. VI, piigp 87.

'• Ilawlry to Sowiiiil. ii7th Jliiif. ISU.J. Vol. VI. page 127.

i
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Heyliger continued to report the transshipment

antl forwarding of these arms and military supplies.

He noticed the arrival and departure of the " Kate,"

and other vessels, on account of the insurgent

authorities, and on the 2()th of July, 1862, he

reported that the " Steamer Scotia, a private ven-

ture,'" was about to leave with a large supply of

rifles, powder, and other ammunition. He did not

report any other " private venture," so far as known

to the United States.

The operations of Huse during this year, and

his shipments through Heyliger, are detailed as

follows in a letter from Colonel Gorgas, insurgent

Chief of Ordnance, to the insurgent Secretary of

War, dated December 3, 1862.^ " The purchase of

ordnance and ordnance stores in foreign markets

on Government account are made by Major Caleb

Huse, C. S. Artillery, who resides in London, and

whose address is No. 38 Clarendon Road, Xotting

Hill, London, West. Major Huse was detailed for

this duty in April, 1861. * * * He has pur-

chased arms to the amount of 157,000, [stands?]

and large (quantities of gunpowder, some artillery,

infantry equi[)ments, harness, swords, percussion

caps, saltpeter, lead, &c. In addition to ordnance

stores, using a rare forecast, he has purchased and

Contraband of

war fraudulently

cleared at Nassau
for British ports.

R^sum^ for the

year 1862.

!
;

' Uoyiigfi- til Hiindiilph, Vol. VI, jmge 9a.

' UofKiis t" iSt'ddon. Vul. VI, luif^e 104.

f
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•ew 1862
*°' '*"' shipped large supplies of clothing, blankets, cloth,

and shoes for the quartermaster's department, with-

out specific orders to do so. * * To pay for

these purchases, funds have been from time to time

sent to him by the Treasury Department, on requi-

sition from the War Department, amounting in the

aggregate to ^3,095,139 18. These have been

wholly inadequate to his wants, and have fallen far

short of our requisitions. He was consequently in

debt at latest advices to the amount of £444,850,

a sum equivalent, when the value of exchange is

considered, to ^5,925,402 of our currency. * * An

agent, Mr. Norman S. Walker, was lately dispatched

with ^2,000,000 in bonds of the Confederate States.

The instructions to Mr. Walker direct him to re-

turn to Bermuda, after the disposition of the bonds

in England, and after conference with Major Huse.

He is to remain there as a resident disbursing agent,

and is, in conjunction with Mr. S. G. Porter, charged

with the transfers of the cargo of the ' Harriet Pink-

ney,' now there, and other ships hereaiter to arrive,

to the ports of the Confederate States. * * * A
large part of the cargoes have been landed at Nas-

sau, and thence transmitted to the ports of the

Confederate States in fast steamers. Their desti-

nation has lately been changed to Bermuda, where

several most valuable cargoes are now awaiting

transportation. It appears to me to be the appro-

,
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priate duty of the Navy Department to assist in

the running in of these cargoes ; but if the burden

of it is to be borne entirely by the War Depart-

ment, it is highly important that light-draught

steamers should be purchased, and used solely for

the transportation of cargoes from Bermuda."

This change to Bermuda had been recommended

by Huse in the previous August.' The reason given

was that " the port of Nassau had become danger-

ous ;" and he had appointed as agent there " Mr.

S. G. Porter, a gentleman highly recommended by

Commander J. D. Bullock." Gorgas inquired of

the insurgent Secretary of War whether Huse's

appointment of Porter should be approved,* and

the reply is to be found in the above extract.

Walker went there before January 1, 1863,^ and

on the 9th day of February, 1863, it was reported

that Bermuda was a good depot for the purpose,

and that the insurgent authorities " had then three

steamers running there."*

Having thus shown that the branch of the insur-

gent War Department, established in Great Britain

had, during the years 1861 and 1862, purchased

arms, ammunition, and supplies to the amount of

about nine millions of dollars, and that the branch

' Iluse to Gorgas, 4th August, 1862, Vol. VI, page 93.

» Gorgas to Randolph, 1st November, 1862, Vol. VI, page 103.

' Gorgas to Huse, 1st January, 1803, Vol. VI, page 107.

* Gorgns to Huse, 9th February, 186.J, Vol. VI, page 111.

R^sumtf for the

year 1863.

Base changed to

Bermuda
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Base changed t" of their Treasury established at Liverpool, had

during the same time, paid on account of these

purchases over three millions of dollars, and that

vessels either belonging to or chartered by the

insurgent authorities were occupied as transports,

(in violation of the Foreign Enlistment Act of 1 8 1 9,

)

in carrying this large quantity of war material from

British ports to the insurgents, and in bringing

back cotton, the property of the insurgent author-

ities, to be used in making payments therefor, it

is now necessary to see what the branch of their

Navy Department, under the direction of Bullock,

was engaged in during the same period.

The United States are not able to trace these

transactions with the minuteness with Avhich they

have been able to narrate the doings of Huse and

Heyliger. The corres|K)ndence of those who

assumed to direct the naval affairs of the insurgents

has not come into the possession of the United

States, as did the confidential correspondence of

other agents heretofore cited. Bullock's operations,

however, were on so large a scale that it will not

be difficult to follow him. In doing this the United

States will confine themselves to general state-

ments, reserving the particulars for the remarks

that will be made upon the career of each cniiser.

What was done Bullock, as has been said, established himself in
at Liverpool by ,^ .r>r.« rm it • i

Bullock. liiverpool m the summer of 1861. ihe United
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What WM done
at Liverpool by
Bullock.

States Consul reports him on the 20th of Sep-

tember as "residing in private lodgings in Liver-

pool," and as being " chiefly in communication with

Fraser, Trenholm & Co., whose office he visits

daily." Pi'ioleau, one of the firm of Fraser, Tren-

holm & Co., says that he occupied for a year after

his arrival a room in their office.^

It is probable that as early as October, 1861, he

had made the contracts for the two gun-boats which

were afterward known as the Florida and the

Alabama. The drawings of the Alabama were

signed by the Lairds, who built her, on the 9th

of October, 1861. The United States have no

means for determining the date Avhen the contract

was made with Fawcett, Preston & Co., for the

Florida. Their Consul at Liverpool has stated that

on his arrival at the consulate in November, 1861,

his attention was called by the acting consul to this

vessel, then called the Oreto, and to the Alabama.

It is clear, therefore, that the work was advanced

at that time.* Prioleau also testifies that he intro-

duced Bullock to Fawcett, Preston & Co., for the

purpose of making the contract for the Florida.

'

By the 4th of February, 1862, the Florida was The Florida

so nearly completed that the Consul at Liverpool

wrote, " She is now taking in her coal, and appear-

' Vol. VI, page 18.'^,

» Dufiley to Edwards, Vol. Ill, page 17.

' Dudley to Seward, Vol. VI, page I8fi.

31
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I I

The Florida, ances indicate that she will leave here the latter

part of the week without her armament." Her

gun-carriages were soon taken on board, in pieces,

some in a rough state, and were put in the hold,'

and a day or two later she received her provisions,

and the crew was shipped. The steamer Bahama

preceded her by a few days with her armament,

but reached Nassau after her.

When the Florida sailed she took a crew of

fifty-two men and some guns," and was in every

respect a man-of-war except that her armament

was not in place. It was conclusively shown at

Nassau that she might have been fitted for battle

in twenty-four hours after leaving the dock in the

Mersey."

The vessel in that condition was consigned by

Bullock to Heyliger.^ The connection of Bullock

with the vessel from the beginning is established

by this act, as well as by the evidence of Prioleau.

The connection of Fraser, Trenholm & Co. is

shown by the admission of Prioleau, and by the

fact that a member of that firm accompanied her

on her trial trip and on her departure."

Mr. Adams called the attention of Earl Russell

to the character and destination of this vessel on

' Dudley to Seward, Vol. II, page 593.

» Report of Board of Customs, Vol. II, page 605.

" Captain Hickloy's affidavit, Vol. VI, page '26a.

* Heyliger to Randolph, 2d May, 1802, Vol. VI. page 76.

» Dudli'v to Edwards, Vol. Ill, page 17.

f
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the 29th of February, and again on the 25th of '^»'" '''«""*••

March, 1861. Her Majesty's Government had

ample time to ascertain her character and to de-

tain her. They did go through the form of an

examination which, seen in the light of subsequent

events, reads like a farce.'

The work on the ^'abama progressed more Thu Aiabmn*.

slowly than that on the Florida, possibly because

it was a larger vessel. She was launched on the

15th of May, and made her trial trip on the 12th

of June.^ " The money for her was advanced by

Fraser, Trenholm & Co.'"* Captain Bullock was

"all the time in communication with Fawcett,

Preston & Co., who fitted out the Oreto, and with

the Lairds, who were fitting out this vessel," and

wenf'almost dailyon board the gun-boat,and seemed

to be recognized as in authority." It was even said

in Liverpool that he was to command her.* Mr.

Adams, on the 23d of June, invited Karl Russell's

attention to this vessel, and an examination was

ordered. The examiners reported to the Lords

Commissioners of Her Majesty's Treasury that it

was " most apparent that she is intended for a ship

of war," and that " the description of her in the

communication of the United States Consul is

' Vdl. II. pages 595 and C04^

' Dudley to Sewanl, Vol. Ill, piijjfi? 1.

' Dudley to EtlwaidH, Vol. Ill, piinfo 18.

• Dudley to Adams, Vol. Ill, pafje fi.

f
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! I

Tiie AiubiiiiB. most correct, with the exception that her engines

are not constructed on the oscillatory principle.'"

The evidence of the criminal character of the ves-

sel became so overwhelming that Her Majesty's

Government was at length induced to give an order

for her detention. Before the order reached Liver-

pool she had escaped. She ran down to Moelfra

Bay, on the coast of the Isle of Anglesey, and there

took on board twenty or thirty men from the tug

Hercules, with the knowledge of the British offi-

cials at Liverpool. She then sailed to the Azores,

where she was met by the Agrippina from London

and the Bahama from Liverpool. These vessels

brought her officers, her armaments, and her coal.

The transshipments were made, and then the British

ensign was hauled down, and the insurgent flag

hoisted.

It is not deemed necessary to examine further,

in this connection, the evidence showing the palpa-

ble character of this vessel, especially as Lord

Russell, in the course of the discussion which

ensued, admitted that " it is undoubtedly true that

the Alabama was partly fitted out in a British port.''^

That evidence will be discussed more at length in

its appropriate place. For the present, the United

States only aim to satisfy the Tribunal that, flagrant

' Report of B< arcl of Ciiatoms, Vnl. Ill, page 7.

" Earl HusM'l to Mr. Adams, afith September, 1864, Vol. Ill, page

299.
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as was the violation of neutrality in the case of the '^* AiaUm*.

Alabama, it was but a part of the great scheme

Avhich was set on foot when Huse, Bullock, and

Fraser, Trenholm & Co., combined together in

Liverpool.

The operations of Captain Bullock were manifest oibraitar.*""*"'

"

about this time in quite another quarter of the

globe. The insurgent steamer Sumter put into

Gibraltar in January, 1862, out of coal, and not

being able immediately to obtain any was obliged

to remain there until LTnited States men-of-war

arrived in those waters. Deeming it impossible to

escape she ,was then offered for sale, and when the

sellers came to make title, the officer in charge

produced "a power of attorney from a certain

Bullock, who styles himself senior naval officer in

Europe.'" Great Britain, in spite of the protests

of the United States officials,^ permitted a sale to

take place,^ and it is not improbable that, if the sale

was bona fide,, the money went to the insurgent

agents to swell the fund for the payment of the

Alabama and the Florida, then in the Mersey.

When the Florida reached Nassau, it was again
Naggau.^'"''"'*

"'

found necessary to depend upon the Liverpool

combination for funds.

The insurgent Secretary of the Navy making

' Sprague to Adams, 9th December, 1 862, Vol. II, page flOT.

' Sprague to Freeling, Vol. II, page SU.
^ SprngHB to Adnms, Vol. II, piige .'il.i.
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Contracts

cunstructing

inm-cladi.

for

ix

I
I

i

^
Tiie Florid* at application to their Secretary of the Treasury for

fifty thousand dollars, to fit out and equip the C.

S. Steamer '^Manassas," [Florida,] "now at Nas-

sau,'" was answered that "the department had

funds in England," and that he could have " a bill

of exchange on England for the amount required."'

Mallory accepted the suggestion, and requested

Memminger to "transmit to Nassau, through

Messrs. J. Eraser & Co., of Charleston, a bill of

exchange in favor of Lieutenant John N. Mafiitt,

for fifty thousand dollars, (,jj'50,000,) or its equiva-

lent in pounds,"' which was doTU!.

The construction and dispatch of these vessels

were by no means all that was planned in Liverpool

during that year. On the 21st day of August,

1862, Mallory, the insurgent Secretary of the

Navy, wrote Mr. Jefferson Davis :
" A contract has

been made for the construction abroad and delivery

of six iron-clad steam-vessels of war, upon plans

and specifications prepared by this department,

which, with the outfits to be furnished, together

with six complete extra engines and boilers, are

estimated to cost about ^3,-500,000."* The esti-

mates annexed to this letter are to the same

amount. Thus it appears that, before the 1st of

' Mallory to Memraiiigor, 26th May, 1862, Vol. VI, page 84.

» Memminger to Mallory, 27tli May, 1862, Vol. VI, page 8;').

' Mallory to Memminger, 27lh May, I86:i, Vol. VI, jiage 85.

* Vi)l. VI, page 96. Sec alst), on the .same point. MaUory to MaiMm,

mth October, 1862, Vol. I, page 573.

'
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I

i

Ciiiitractii

constructing

iron-clods.

for
six

January, 1863, Bullock had dispatched from

Great Britain two formidable cruisers, the Ala-

bama and the Florida, to prey upon the commerce

of the United States, had sold another cruiser at

Gibraltar, and had possibly turned the proceeds

into the Treasury of the insurgents, at the office of

Fraser, Trenholm & Co., and had, by himself or

through another agent, made some sort of a con-

tract for the construction of six iron-clads ; and that

Fraser, Trenholm & Co. had provided the funds for

these vessels, and also for what was necessary in

order to complete the fitting out of the Florida at

Nassau.

Before proceeding further in this history, it is

better to pause to take note of two other acts of the

Colonial Authorities, which, so far as known, were

not censured by Great Britain. The first of these

was the hospitality extended to the Sumter in

Trinidad, in August, 1861. She was allowed to

remain five days in port, and to " supply herself

with coals and other necessary outfits." ' The sec-

ond case was the reception of the Florida at

Nassau; in 1863. The Florida steanud into —

Nassau on the morning of the 26th of January,

in that year. What took place is thus described

by an insurgent writer : " This seems to be our Nassau.

principal port of entry, and the amount of money

The Sumter al

Trinidad.

' Bernard to Seward, Vol. II, page 485.
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we throw into the hands of the Nassauitcw proba-

bly influences their sentinunts in our favor. We

took on board coal and provisiom to last ns for sev-

eral montlisT '

Mr. Adami rep. Xhis historv has now arrived at the time when
legents the fore- *'

?{'u"S.«"'"'
^ ^"'^ *^*^ United States were in a position to confirm

to Great Britain all, and more than all, that Mr.

Adams had represented to Earl Russell as to the

course of the insurgents in Liverpool, and to place

in the hands of Her Majesty's Government th(!

thread for the discovery of all the violations of

British sovereignty, and of all the injuries to the

United States perpetrated on British soil, which

have been set forth in this paper. On the 19th of

January, 1863, Mr. Seward transmitted to Mr.

Adams " a copy of some treasonable correspond-

ence of the insurgents at Richmond, with their

agents abroad, which throws a flood of light upon

the naval preparations they are making in Great

Britain.'" On the 9th day of February, 1863,

Mr. Adams inclosed this correspondence to Earl

Russell, with a note in which he said—what could

be said without the least exaggeration—" These

papers go to show a deliberate attempt to establish

within the limits of this Kingdom a system of

action in direct hostility to the Government of the

' Journal of Confederate Steampr Florida, Vol. VI, page 3S5.

' Seward to Adams, Vcl. I, page 540. '-'
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vl

United States. This plan embraces not only the *'"• AH«m» wp-

building and fitting out of several ships of war
f|j|"^.i[j^'*

*" ^''

under the direction of agents especially commis-

sioned for the purpose, but the preparation of a

series of measures under the same auspices for

the obtaining from Her Majesty's subjects the

pecuniary means essential to the execution of those

hostile projects. * * Taken as a whole,

these papers serve most conclusively to show that

no respect whatever has been paid in her own

realm by these parties to the neutrality declared

by Her Majesty at the outset of these hostilities;

and that, so far as may be in their power, they are

bent on making her Kingdom subservient to their

purpose of conducting hostilities against a nation

with which she is at peace.'"

Lord Russell delayed his answer to this commu- Earl Ruiseii do-

nication exactly one month. On the 9th day of

March, 1863, he made a reply, the substance of

which was that Her Majesty's Government would

not examine into the truth of Mr. Seward's and

Mr. Adams's allegations, because, even if they

were true, the papers which had been submitted

by Mr. Adams went " merely to show that the

agents of the so-called Confederate States resident

in this country [Great Britain] have received in-

tructions from their own Government to endeavor

dines to act.

Adams to Russell, Vol. I, page 56-2.

33
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Karl Ruasell de-

irlines to act.

Inefficiency of
the Foreign En-
listment Act.

to raise money on securities of that Government

in England, and to enter into contracts for the

purchase of munitions of war, and for the building

of iron-clad vessels ; but there is no froof in

these papers that the agents referred to have as

yet brought themselves within the reach of any

criminal law of the United Kingdom.'"

In order fully to comprehend the force of this

answer, it is necessary to ask the Tribunal to

pause, for the purpose of inquiring into what had

taken place between the two Governments as to

alleged defects in the Foreign Enlistment Act, and

as to the necessity of amending it so r.s to give

the Government greater powers.

It was found when the Foreign Enlistment Act

of 1819 came to be put into operation, under the

direction of a Government inspired by unfriendly

feelings toward the United States, that there were

practical and multiplying difficulties in the way of

using it so as to prevent the departure of the

cruisers. Earl Russell, as early as March, 1862,

in reply to an earnest representation' made by Mr.

Adams under instructions, said that " the duty of

natmis in amity with each other is not to suffer their

good faith to be violated by evil-disposed persons

within their borders, merely from the inefficiency of

their prohibitory policyT'^
1

' Vol. I, fage 578. ' Adams to Russell, Vol. I, page 30.

^ liussell to Adams, Vol. I, page 533.
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Within a few months after this the Alabama

escaped from the port of Liverpool, and never re-

turned. The openness and the audacity with which

this Avas done seemed at one time to induce the

British Cabinet to entertain the idea of amend-

ing the Foreign Enlistment Act.

On the 19th day of December, 1862,' Lord Rus-

sell, in reply to what he called Mr. Adams's " de-

mand for a more effective prevention for the future

of the fitting out of such vessels from British

ports," informed him that Her Majesty's Govern-

ment were " of opinion that certain amendments

might be introduced into the Foreign Enlistment

Act, which, if sanctioned by Parliament, would

have the effect of giving greater power to the Ex-

ecutive to prevent the construction in British ports

of ships destined for the use of belligerents.^^ He

also said that he was ready at any time to confer

with Mr. Adams, and to listen to any suggestions

which he might have to make by which the British

Foreign Enlistment Act and the corresponding

Statute of the United States might be made more

efficient for their purpose.

Mr. Adams communicated with his Government,

and, having obtained instructions, informed Lord

Russell that his " suggestion of possible amend-

ments to the enlistment laws in order to make

' Uussell to Adamii, Vtil. I. jiaf^c fit>7.

Inefficiency of

the Foreign En-
listment Act.

Propositions to

amend the Foreign

Enlistment Act.

Propositions de-

clined by Great
Britain.

1

t
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Britain.

Propositions de- them more effective had been favorably received.
clined by Great *'

Although the law of the United States was con-

sidered as of very sufficient vigor, the Government

were not unwilling to consider propositions to im-

prove upon it." Lord Russell replied that, since

his note was written, the subject had been consid-

ered in Cabinet, and the Lord Chancellor had

expressed *he opinion that the British law was

sufficiently effective, and that under these circum-

stances he did not see that he could have any

change to propose/

The United States are unable to state what

amendments to the Foreign Enlistment Acts of

the two countries the British Government might

have proposed had they not changed their minds

between December, 1862, and March, 1863. It

is to be presumed, from the use of the word " con-

struction" in Lord Russell's note, that it was in

contemplation to make some proposition to remedy

a supposed defect in the British statute as to the

construction of a vessel intended to carry on war,

as distinguished from the '•''equipping^ furnishing,

fitting out, or arming " such a vessel. It was

understood to be the opinion of the British law-

yers that the construction of such a vessel was not

an offense under the act of 1819. It is also pos-

sible that Her Majesty's Government may have

' Adams tu Sc»ard, V>jl I, page 668.

t
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Fropositiuns re-

newed and de-
clined.

desired to give to the Executive in Great Britain PropMitions de-
° clmed by Great

some power similar to that possessed by the Execu- b*"'**'"-

tive of the United States for the arrest of vessels

80 constructed. As the proposal for negotiations

on the subject was withdrawn, it is impossible to

do more than conjecture what was contemplated.

From the hour when Lord Russell infonned

Mr. Adams that the Lord Chancellor was satisfied

that the British laws were sufficiently effective,

the British Government resisted every attempt to

change the laws and give them more vigor.

Mr. Adams again, on the 26th of March, 1863,

sought an interview with Lord Russell on the sub-

ject of the rebel hostile operations in British ter-

ritory. What took place there is described by

Lord Russell in a letter written on the following day

to Lord Lyons :
^ " With respect to the law itself,

Mr. Adams said either it was sufficient for the pur-

poses of neutrality, and then let the British Gov-

ernment enforce it ; or it was insufficient, and then

let the British Government apply to Parliament to

amend it. I said that the Cabinet were of opinion

that the law was sufficient, but that legal evidence

could not always be procured ; that the British

Government had done everything in its power to

execute the law, but I admitted that the cases of

' \'ol. J, page 585. See also Mr. Hammond's letter to Messrs. Lam-
port and Holt and others, Vol. I, page 602; also Lord Falmerston's

speech already cited. Vol. l\\ page 530.

t
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renewei

dined.

^''"JP°*'i'°,"'* the Alabama and Oreto were a scandal, and. in some
newen and de- ' '

degree,, a reproach to our laws.^'

The Tribunal of Arbitration will thus see that

about three weeks before Earl Russell made his

extraordinary official reply to the representations

of Mr. Adams, he had informed Mr. Adams " that

the Lord Chancellor had expressed the opinion

that the British [neutrality] law was sufficiently

effective, and that, under these circumstances, he

did not see that he could have any change to pro-

pose "^ in it. It will also now be observed that

when that declaration was made, Mr. Adams's note

of February 9, 1863, with the proof of the com-

plicity of the insurgent agents in England, had

bpfin in Earl Russell's portfolio four days. It will

also be observed that that proof established, or af-

forded to Earl Russell the clew by which he could,

and, as the United States say, should have satisfied

himself— 1. "That contracts were already made

for the construction of iron-clad ' fighting-ships

'

in England."^ 2. That Eraser, Trenholm & Co.

were the " depositaries " of the insurgents in Liv-

erpool, and that the money in their hands was " to,

be applied to the contracts.'"* 3. That they (F.,

T. & Co.) Avere to pay purchases made by Mr.

' Vol. I, puge Doo.

'' Mallory to Mason, Vol. I,

3 \famminrvni. ti\ Sruinno Vi^

'., page 668.

iviaiiury to Mason, voi. i, page

Memmingcr to Spence, Vol. I, pago 574.

page 573.

'
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Huse and other aeents.' 4. That other contracts Propositions r«-
° newen and de-

for the construction of vessels besides those for
^''"^'•

the six iron-clads had been taken by parties in

Great Britain.* 5. That parties in England were

arranging for an insurgent cotton loan, the pro-

ceeds of which were to be deposited with Fraser,

Trenholm & Co. for the purpose of carrying out

all these contracts.'

When the United States found that the proof

of such aggravated wrong was not deemed worthy

of investigation by Her Majesty's Government,

because it contained no statements which could be

used as evidence to convict a criminal before an

English jury,* they were most reluctantly forced

from that time forward, throughout the struggle, to

believe, that no complaints would be listened to by

Her Majesty's Government which were not accom-

panied by proof that the persons complained of

had brought themselves "within reach of the crim- •

inal law of the United Kingdom;" that the penal

' Memminger to Fraser, Trenholm & Co., Vol. I, page 574; and

same to same. Vol. I, page 575.

' Memorandum No. 11, in \'ol. I, page 572.

' Benjamin to Mason, Vol. I, page 564. Memminger to Mason, Vol.

I, page 565. Memminger to Speneo, Vol. I, page 574. Memminger
to Fraser, Trenholm & Co., Vol. I, pngj 57*.

* It is supposed to be a principle of English law that a person ac-

cused of crime has the right tu have tlie witnesses against him sub-

jected to a personal cross-e.\amination. The absurdity of VmtX Rus-

sell's position is sl.own by the fact that every witness whose corre-

spondence wns inclosed in Mr. Adams's noiB of Februnry 9, 1863, wus
then in Richmond, behind the bayonets of General l-tie'a army.

': »



256 WHEREIN GREAT BRITAIN FAILED TO

newed
clined

These proceed-

ings were an aban-
donment, in ad-

vance, of " due
diligence."

Propositions re- provisions of the Foreign Enlistment Act of 1819
wed and de- * o

were to be taken by Great Britain as the measure

of its duty as a neutral ; and that no amendment

or change in that act was to be made with the

assent of the existing Government.

They earnestly and confidently insist before this

tribunal, that this decision of Her Majesty's Gov-

ernment was in violation of its obligations toward

the United States ; that it was an abandonment, in

advance, not only of that " due diligence " which is

defined in the Treaty of Washington as one of the

duties of a neutral, but of any measure of diligence,

to restrain the insurgents from using its territory

for purposes hostile to the United States.

Encouraged by the immunity afforded by these

several decisions of Her Majesty's Government,

the insurgent agents in Great Britain began to

extend their operations.

Early in April, 1863, a steamer, called the

" Japan," which was afterward known as the

" Georgia," left the Clyde, "with intent to depre-

date on the commerce of the United States."'

This vessel had been publicly launched on the 10th

of the previous January as an insurgent steamer,

at which time " a Miss North, daughter of a

Captain North, of one of the Confederate States,

officiated as priestess, and christened the craft

The Georgia.

' Mr. Adams to Earl Kiissfll. \'til. II, jmgi- tiiUi.
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" Virginia.'" " Some seventy or eighty men, twice, '^^^ Georgia,

the number that would be required for any legiti-

mate voyage, were shipped at Liverpool for this

vessel, and sent to Greenoch"* A small steamer

called the " Alar," belonging to a British subject

was loaded with a large supjjy of guns, shells,

shot, powder, &c.,"* and dispatched to meet her.

The tAvo vessels met off the French coast ; the

" Alar " Avas made fast alongside the " Japan," and

in twenty-four hours the whole of the guns and

ammunition were transferred.* The " Japan

"

then dropped her Oriental name, hoisted the flag of

the insurgents, and steamed away; one day's Avork

after leaving the Clyde having converted her into •

an armed cruiser. It was not, hoAvever, until the

23d of the folloAving Jvme that her British register

Avas canceled and the transfer made to foreign

owners.^

Early in March, 18G3, Miller & Son, the builders The Alexandra,

of the Florida, launched, at their yard in Liverpool,

a ncAv gun-boat, to be called the Alexandra." The

evidence of the hostile uses for Avhich this vessel

Avas intended Avas so overwhelming that proceed-

ings Avere instituted against her for a violation of

' Underwood to Seward, January IG, 1863, Vol. VI, page 503.

' Dudley to Mr. Seward, \'ol. II, page 6G.5.

^ Vol. II, page ()()().

* Malion"s affidavit, Vol. II. page 673.

^ .Mr. Adams to Earl Husseli, .Inly 7. 18(13, Vol. II, page 077.

" Dudley to Seward, Alarcli II, 186.), \dl. 11, page ^.'is.

i'
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The Alexandra. f\^Q Foreign Enlistment Act.' In the trial of this

case it was clearly proved that the Alexandra was

a man-of-war, and that she was constructed for the

purpose of carrying on hostilities against the United

States.* But the judge instructed the jury that a

neutral might " make a vessel and arm it, and then

offer it for sale "^ to a belligerent ; and that, a

fortiori, "if any man may build a vessel for the

purpose of offering it to either of the belligerent

Powers who is minded to have it, may he not ex-

ecute an order for it ?" He also instructed them

that " to ' equip ' is ' to furnish with arms ;' " " in

the case of a ship, especially, it is to furnish and

complete with arms ;"* that " ' equip,' ' furnish,'

' fit out,' or ' arm,' all mean precisely the same

' See Vol. V, pages 1 to 470.

' " The evidence as to the build and fittings of the ship proved that

she was strongly built, principally of teak-wood ; her beams and

hatches, in strength and distance apart, were greater than those in

merchant vessels ; the length and breadth of her hatches were less

than the length and breadth of hatches in merchant vessels ; her bul-

warks were strong and low, and her upper works were of pitch-pine.

At the time of her seizure workmen were employed in fitting her

with stanchions for hammock nettings ; iron stanchions were fitted

in the hold ; her three masts were up, anu bad lightning conductors

on each of them ; she was provided with a cooking apparatus for 150

or 200 people; she had complete accommodation for men and offi-

cers ; she had only stowage room sufficient for her crew, supposing

them to be 32 men; and she was apparently built for a gun-boat,

with low bulwarks, over which pivot guns could play. The com-

mander of Her Majesty's ship Majestic, stationed at Liverpool, said

that she was not intended for mercantile purposes." {Neutrality of
Great Britain during the American Civil War, bi/ Mounlague Bernard,

M.A., page 353, note 1.)

' Vol. V, page 128.

Vol. V,page 129.
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thing ;" and he closed that branch of the instruc- '^'•'« Alexandra,

tions by saying, " the question is whether you

think that this vessel was fitted. Armed she cer-

tainly was not, but was there an intention that

she should be finished, fitted, or equipped, in

Liverpool? Because, gentlemen, I must say, it

seems to me that the Alabama sailed £. .yay from

Liverpool without any arms at all ; merely a ship

in ballast, unfurnished, unequipped, unprepared;

and her arms were put in at Terceira, not a port

in Her Majesty's Dominions. The Foreign Enlist-

ment Act is no more violated by that than by any

other indifferent matter that might happen about

a boat of any kind whatever." The jury gave

a verdict without delay for the gun-boat. An
appeal on this construction of the statute was

taken to a higher court. The rulings of the judge

on the trial were not reversed, and the decision

stood as the law of England until and after the

close of the rebellion, and still stands as the judi-

cial construction of the act of 1819.

Thus, after the political branch of Her Majesty's The miings in

^ _
the Alexandra

Government had announced its purpose of limiting emasculated the
^ ^ ° Foreign Enlist-

its duties to the enforcement of the Foreign En-

listment Act, and had practically stripped that act

of all features except those relating to the prose-

cution of offenders as criminals, the judicial branch

of that Government emasculated it by a ruling

ment Act.

1

i
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mont Act,

.i.^*'a i'"''"*'*j
'" which openly authorized the construction of new

the Alexandra -l J

Fore?'E„ni\° Alabamas and of new Floridas.

Contracts were also made, some time in the year

1862 for the construction, at Glasgow, of a formid-

able vessel, known as the Pampero. Mr. Dudley

reported that the cost of the construction was to

be something over £300,000.' This vessel was

seized at Glasgow for an alleged violation of the

Foreign Enlistment Act. On the trial, which took

place in 1864, it appeared that the Scottish courts

Avere not disposed to follow the English courts in

depriving the Foreign Enlistment Act of all force.

The insurgents, therefore, abandoned the attempt

to use the Pampero as a cruiser, and ceased to

contract for the construction or fitting out of ves-

sels within the Scottish Kingdom. A similar

course in the English courts might have produced

similar results in England.

About the same time the arrangements were

made with the Lairds for the construction, at Bu'-

kenhead, opposite Liverpool, of the two iron-clads

Avhich were aftenvards known as " Lairds' iron-

clads," or "Lairds' rams." The keel of one of

them, as has been already said, was laid in the same

stocks from which the Alabama was launched."

These vessels were most formidable, and were

Lairds' iron-dad

rams.

' Dudley to Sowiird, Vol. II, piigo 201.

' Dudley to Sewiird. Vol. II, pago 315.
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" pushed forward with all possible dispatch. The

men were at work ni^jht and day upon them." The

machinery and guns were made simultaneously

with the hull, and it was reported that "by the

time she is launched they will be ready to be

placed in her.'"

Their construction was originally ordered from

Richmond, and they were superintended by Caj)-

tain Bullock,* who was at that time in frequent

correspondence with Mr. Mallory " about building

the two above-named and other war vessels in

England," "and about the money to pay for the

same."^ " The drawings for them Avere in the office

of Fraser, Trenholm & Co., as early as June, 1 862,

in Captahi Bullock's hands."^ By the early part of

April, 1863, "the hulls were complete, and the

sides were covered with slabs of teak-wood about

twelve inches thick." Early in June, 1863, one

of the vessels had begun to receive her iron armor

plates, "about four inches thick." "The deck of

each vessel was prepared to receive two turrets."*

" Each ram had a stem, made of wrought iron,

about eight inches thick, projecting about five feet

under the water-line, and obviously intended for

the purpose of penetrating and destroying other

' Diulli-y to Seward, Vol. II, page 316.

' Youngu's (k'liosition, Vol. II, page 330.
' Yuungf's (lujiosition, \'ol. II, page 331.

* Chapinan's aflidavit, \'ol. II, page 333,

I^aird'K

i-lad rami).



262 WHEREIN QUEAT BRITAIN FAILED TO

nunii.

Uird'i iron-.i»d yessels.'" These facts, and others, were communi-

Gated by Mr. Adams to Earl Russell in a note dated

July 11, 1863.* Commenting upon them, Mr.

Adams said: "A war has thus been practically

conducted by a portion of her people against a

Government with which Her Majesty is under

the most solemn of all national engagements to

preserve a lasting and durable peace." On the

16th of July, Mr. Adams sent to Lord Russell

further evidence of the character of these vessels.'

On the 25th of July he again wrote him on the

subject, with fresh proof of their purposes.* On

the 14th of August he again wrote to Earl Russell

with " further information ;" said that he regretted

to see " that the preparation * * is not inter-

mitted ;" and added :
" It is difficult for me to give

to yoiu" Lordship an adequate idea of the uneasi-

ness and anxiety created in the different ports of

the United States by the idea that instruments of

injury, of so formidable a character, continue to

threaten their safety, as issuing from the ports of

Great Britain, a country with which the people of

the United States are at peace."" On the 3d of

September Mr. Adams again earnestly returned to

' Chapman's affidavit, Vol. II, page 333.

''' Adams to Russell, Vol. II, page 325.

" Adams to Russell, Vol. II, page 336.

* Adams to Russell, Vol. II, page 341.

» V( I. II, page 346-7.



PEUFORM ITS DUTIES AS A NEUTRAL. 263

the subject. He wrote to Earl Russell, inclosing

"copies of further depositions relating to the

launching and other preparation of the second of

the two vessels of war from the yard of Messrs.

Laird, at Birkenhead.'" He said that he believed

there was " not any reasonable ground for doubt

that these vessels, if permitted to leave the port of

Liverpool, will be at once devoted to the object

of carrying on war against the United States of

America," and he closed by saying that he had

been directed " to describe the grave nature of the

situation in which both countries must be placed, in

the event of an act of aggression committed against

the Government and the people of the United

States by either of these formidable vessels."

The new evidence inclosed in this letter related

only to the fact that the second ram was launched,

and cannot be said to have strengthened the case

as previously presented. Again, on the 4th of

September, Mr. Adams sent to the Foreign Office

evidence to show the preparation for immediate

departure of one of these vessels.' Late in the

afternoon of the 4th, after the note had been dis-

patched to Earl Russell and a copy of it sent to

Mr. Seward, Mr. Adams received from Earl Rus-

sell a note, dated the 1st of September, saying that

' Aduins to Russell, Vol. II, page 353.

' Adnms to Russnll, 8«?ptmtil)er 4, I8fi3, Vol. II, p. 358.

Lainl't iron-clwl

raniH.
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Laird's iron-clad " jjgr Majesty's Government are advised that they

cannot interfere in any way with these vessels."*

On the 5th Mr. AdaiVio replied, expressing his

" profound regret at the conclusion to which Her

Majesty's Government have arrived ;" and added

:

" It would be superfluous in me to point out to your

Lordship that this is war.'" On the 8th of Sep-

tember Mr. Adams received a short note, written in

the third person, in which it was said "instructions

have been issued which will prevent the ueparture

of the two iron-clad vessels from Liverpool."^ It

would appear from the British Blue Book that the

instructions for their detention " had scarcely been

sent" when Mr. Adams's note of the 3d September

was received at the Foreign Office.^

There was little in all this transaction to lead

^^f
the United States to hope for a returning and bet-

ter sense of justice in the British Government. For

they could not but observe, when comparing the

dates of the receipt of the several notes which

passed between Lord Russell and Mr. Adams, that

when Her Majesty's Government, after a delay of

six weeks, answered that it could not interfere

with these vessels, it was in possession of con-

vincing evidence of their character and destina-

Thcir detention

not an abandon-
ment of the lax

construction

the duties of a
neutral.

' Russell to Adnms, Vol, II, pnge 360.
" Ailanis lo Russell, Vol. II. pnge 3G5.

" Russoll to Adams, \'(i\. II, page ;iG(i.

' loyar.l to Stiinrt, \ol. II. pngR 30;j.

? !

'i !
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tion, which was not materially, if at aU, strength-

ened by the evidence contained in Mr. Adams's

letter of the 3d of September. They were there-

fore forced to conclude that, in detaining the ves-

sels. Her Majesty's Government was influenced,

not by a change in their opinion as to the force or

effect of the Foreign Enlistment Act, or as to the

duty of Great Britain toward the United States,

but solely by a desire to avoid, in the interest of

peace, what Mr. Adams called " the grave nature

of the situation in which both countries must be

placed, in the event of an act of aggression com-

mitted against the Government and people of

the United States by either of these formidable

vessels." The Uiated States fully and earnestly

shared this desire with Great Britain, and they

were relieved from a state of painful suspense

when the dangers which Mr. Adams pointed out

were averted. But they would have felt a still

greater relief, could they have received at that

time the assurance, or could they have seen in the

transaction any evidence from which they could

assume, that the Executive Branch of the British

Government was no longer of the opinion ex-

pressed in Lord Russell's note of September 1

as to its duties in regard to evidence such as that

inclosed in Mr. Adams's previous notes, and no

longer intended to regard the Foreign Enlistment

34

Their detention

not an abandon-
ment of the lax
construction o f

the duties of a
neutral.
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The contracts
with Arman for

the construction

uf vessels in
France.
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Act, as expounded by the court in the Alexandra

case, as the measure of its international duties.

Extensive as were the arrangements made from

Liverpool by the insurgent agents, at that time,

for the construction in Great Britain of vessels of

war intended to carry on war against the United

States, their operations were not confined to Great

Britain. Captain Bullock, without shifting his

office from Liverpool, signed an agreement, " for

the account of his principals," on the 16th of

April, 1863, with Lucien Arman, ship-builder at

Bordeaux, whereby Mr. Arman engaged "to

construct four steamers of 400 horse-power,

and arranged for the i-eception of an armament

of from ten to twelve cannon." As it was neces-

sary in France to obtain the consent of the Gov-

ernment to the armament of such vessels within

the limits of the Empire, Mr. Arman informed

the Government that these vessels were " intended

to establish a regular communication between

Shanghai, Yedo, and San Francisco, passing the

strait of Van Dieman, and also that they are to be

fitted out, should the opportunity present itself,

for sale to the Chinese or Japanese Empire." On

this representation permission was given to arm

them, the armament of two to be supplied by Mr.

Arman at Bordeaux, and that of the other two by

Mr. Vorus at Nantes.
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On the 16th of July, 1863, another agreement .V",
«^nfa«ts

•' ' ' ° with Annan for

was made in Bordeaux between Mr. Arman and *'f „
construction

of vessels in

Mr. Bullock, "acting for the account of princi-
^''*"*=®-

pals." Arman agreed to construct two screw

steamships of wood and iron, with iron turrets, of

300 horse-power. Bullock was to supply the ar-

mament; the ships were to be finished in six

months ; one-fifth of the price was to be paid in

advance.

Under these contracts Bullock is said to have

paid Arman 5,280,000 francs.^ But one of the

vessels ever went into the possession of the insur-

gents, and that by fraud. It may interest the

Tribunal of Arbitration to learn, in a fev/ words,

the result of these contracts and the course pur-

sued by the French Government.

The authorization which had been obtained for Conduct of the

Mr. Arman anc" Mr. Vorus to arm the four vessels, ™^"'-

under the contract of the 15th April, and the

doings of Mr. Arman under the contract of the

16th of July, were unknown to the Minister for

Foreign Affairs. When they were brought to Mr.

Drouyn de Lhuys's attantion, by the Minister of

the United States at Paris, he took immediate

' Mr. Moreau, counsel for the United States in a suit pending be-

fui'o the Cour d'Appel de Paris, growing out of these transactions,

so states :
" II nous reste maintenant a indiquer k la cour ce quo

lit M. Arman, et dus navires qu'il constniisait ct des oapitaux qu'il

avait re9us de M. Bullock, capitaux dont le montant, suivant le dire

de M. Arman lui-meme, ne s't'lfeve pas k moins de 5,280,000 francs.

French Govern-
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:i

!l

Conduct of the gteps to prevent a violation of the neutrality of
French Govern- r r J

ment France. He wrote to Mr. Dayton, (October 22,

1863,) "Que M. le Ministre de la Marine vient de

notifier k M. Vorus le retrait de I'autorisation qu'il

avait obtenue pour I'armement de quatre navires en

construction k Nantes et a Bordeaux. II en a iXk

donn^ ^galement avis a M. Arman, dont I'atten-

tion a k\A en meme temps apeMe sur la responsa-

bilit^ qu'il poiirrait encourir par des actes en op-

position avec la declaration du 11 Juin, 1861."

Mr. Arman made many efforts to remove the

injunctions of the Government, but without suc-

cess. He was finally forced to sell to the Prus-

sian Government two of the clippers constructed

at Bordeaux under the contract of April 15. Two

other clippers, constructed at Nantes under that

contract, were sold to the Peruvian Government.

Of the two iron-clads constructed under the con-

tract of July 16, one was sold to Prussia for

2,075,000 francs. A contract was made for the

sale of the other to Denmark, which was then at

war, and it was sent, under the Danish name of

Stoerkodder, to Copenhagen for delivery. It arrived

there after the time agreed upon for the delivery

and after the war was over ; and the Danish Gov-

ernment refused to accept it. The person in charge

of the vessel in Copenhagen held at once the

power of attorney of M. Arman and of Mr. Bui-
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lock; and in one capacity he delivered the vessel
F^°"h"°Gover*n*-

to himself in the other capacity, and took her to "*"*

the Isle of Houat, off the French coast, where she

was met by a steamer from England with an arma-

ment. Taking this on board, she crossed the

Atlantic, stopping in Spain and Portugal on the

way. In the port of Havana news was received

of the suppression of the insurrection, and she was

delivered to the authorities of the United States.

The course pursued by France toward these ves- tween the conduct

. , /IT. "'^ France and of

sels IS in strikmg contrast with Great Britain's Great Britain,

conduct in the cases of the Florida and the Ala-

bama.

Bullock's operations in this way called for a great

deal of money. On the 22d May, 1863, a "navy

warrant on Messrs. Fraser, Trenholm & Co. for

£300,000 " was sent to him.' On the 25th June,

1863, " drafts for £26,000 and £38,962 13^. M,
in favor of Commander James D. Bullock, on the

C. S. Depositary in Liverpool, were forwarded to

him."* Other funds were sent that the United

States are not able to trace. In September, 1863,

his contracts had been so heavy that he was

low in funds. Maffitt sent to him at Liverpool a

number of "men, discharged from the Florida,

with their accounts and dischai'ges."^ He could

' Bullock to Elmore, July 3, 1863, Vol. \ 1, page 129.

' Mallory to Elmore, June 25, 1863, Vol. \1, page 126.

' MaflStt to Bullock, September 3, 1863, Vol. II, page 639.
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i I

ft

twSnVhrconduc; ^^^ P^J t^em, and the men " began to get restive."

Grew BrTtain"*^
"^ Mallory made an effort to send him further funds,

and asked Meraminger to instruct " the Depositary

at Liverpool " to countersign certain cotton certifi-

cates " on the application of Commander Bullock."*

In this, or in some other way, the funds were replen-

ished, and large sums were spent after that time.

While these extensive preparations for a fleet

were going on in England and France, an event

took place at the Cape of Good Hope which tested

afresh the purpose of Her Majesty's Government

to maintain British neutrality and enforce the

The Tuscaloosa Quccn's proclamation.

GoodHope"^ ° On the 5th of August, 1863, the Alabama

arrived in Table Bay and gave information that the

Tuscaloosa, a prize that had been captured off

Brazil, would soon arrive in the character of a

tender. On the 8th that vessel arrived in Simon's

Bay, having her original cargo of wool on board.

She lay in port about a week, and while there

" overtures were made by some parties in Cape

Town to purchase the cargo of wool."^ The wool

was disposed of to a Cape Town merchant, on con-

dition that he should send it to Europe for sale, and

two-thirds of the price should be paid into the

insurgent treasury; and it was landed for that pur-

' Mallory to Momminger, September 12, 1863, Vol. VI, page 132.

' Walker to the Secretary of the Admiralty, \'ol. IV, page 216;

\o\. V 1, page 456.
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pose by the Tuscaloosa, on a wild spot, called ^J^^^ l^^pe'°T(

Angra Pequena, outside of British jurisdiction.'
^"^^^p®-

When the Tuscaloosa made her appearance at Cape

Town, Rear-Admiral Sir Baldwin Walker wrote to

the Governor, desiring to know " whether this ves-

sel ought still to be looked upon in the light of a

prize, she never having been condemned in a prize

court."* He was instructed to admit the vessel.

The practical experience of the honest sailor

rebelled at this decision, and he replied, " I appre-

hend that to bring a captured vessel under the

denomination of a vessel of war, she must be fitted

for warlike purposes, and not merely have a few

men and a few small guns put on board her, (in

fact nothing but a prize crew,) in order to disguise

her real character as a prize. Now, this vessel has

her original cargo of wool still on board, which can-

not be required for warlike purposes, and her arma-

ment and number of her crew are quite insufficient

for any services other than those of slight defense.

Viewing all the circumstances of the case, they

afford room for the supposition that the vessel is

styled a tender, with the object of avoiding the

prohibition against her entrance as a prize into our

ports, where, if the captors wished, arrangements

1 Mounti^de Bernard's Neutrality of Great Britain, &c
,
page 421,

note 1.

» Vol. IV, page 217; Vol. VI, page 458.

:
* -S;
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could be made for the disposal of her valuable

"1

She is released

•ninst the advice

of Sir Baldwin
Wallter.

The course of

the Governor dis-

approved.

ii
i

cargo

The Governor replied that the Attorney General

was of opinion that "if the vessel received the

two guns from the Alabama or other Confederate

vessel of war, or if the person in command of her

has a commission of war, * • there will be

a sufficient setting forth as a vessel of war to jus-

tify her being held to be a ship of war.'" The

Admiral replied, tersely, " As there are two guns

on board, and an officer of the Alabama in charge

of her, the vessel appears to come within the

meaning of the cases cited in your communica-

tion."^ He did not seem to think it worth while

to repeat his opinion as to the frivolous character

of such evidence, since it had been disregarded by

the civil authorities.

The facts were in due course reported by the

Governor to the Home Government at London,*

and the Colonial Minister wrote back that Her

Majesty's Government were of opinion that the

"Tuscaloosa" did not lose the character of a prize

captured by the Alabama merely because she was

at the time of her being brought within British

waters armed with two small rifle guns, and manned

' Wallier to Wodehouse, Vol. I V, page 218 ; Vol. VI, page 459.

* Wodehouse to Walker, Vol. IV, page 219 ; Vol. VI, page 459.

' Walker to Wodehouse, Vol. IV, page 219 ; Vol. VI, page 460.

* Wodehouse to Duke of Newcastle, Vol. VI, page 220; Vol. IV,

page 460.
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with a crew of ten men from the Alabama, and .''''« •^"'*'' .."''

' the Giivemiir dis-

used as a tender to that vessel under the authority »pp'''"'«^-

of Captain Semmes.' He said that he " con-

sidered that the mode of proceeding in siich

circumstances most consistent with Her Majesty's

dignity, and most proper for the vindication of her

territorial rights, would have been to prohibit tlie

exercise of any further control over the Tusca-

loosa by the cajrtors, and to retain that vessel

under Her Majesty's control and jurisdiction until

properly reclaimed by her original owners." These

instructions were looked upon by the Governor as
' -' Tbo Tiisialoosa

a censure ;
- and the Tuscaloosa having in the t'"™* "k"'" '"i"

° tho wnttrs ot tlie

mean time come again into port and placed her- «""'"»y-

self within the jurisdiction, was seized, and the

facts reported to London.^ Her Majesty's Gov- The Governor
' o J reverses Ins policy

ernment disavowed this act, and instructed the ""f
'"^'"^'* '•"* *'^'*'

' sel.

Governor " to restore the Tuscaloosa to the lieu-

tenant of the Confederate States who lately com-

manded her ; or, if he should have left the Cape,,

then to retain her until she can be handed over to

some person who may have authority from Captain

Stmmes, of the Alabama, or trom the Government

of the Confederate States, to receive her." ' The

' IWnanl's Neutrality of Great Britain duriii};; tlie American Civil

War, \\\\'^v. 4a,"). See also Vol. Ill, pnsje 'JO", and Vol. VI, l)a<j;e 4G3.
' WodelKiuse to Newcastle, Vol. IV, jmge :ii'9 ; \'ol. VI, page 465.

^ Vol. IV, paj^e 23(1.

* Duke of Newcastle lo Sir I'. Woodhouse, V<il. IV, pa}j;e iW ; XOl.

VI, pn(»e 468.

i
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pmvod.

Governor was ulso informed that the Home Gov-

ernment had not in any degree censured him for

iiis course iH the coursc which he had pursued.' The Duke of
a

(J a in d i » a p - '

Newcastle placed his instructions to restore the

vessel upon " the peculiar circumstances of this

case." But the Tribunal of Arbitration will ob-

serve that, inasmuch as, notwithstanding his first

decision of the 4th of November above cited, he

did, in his second instructions, fully approve of the

course of the Governor in receiving the vessel orig-

inally as a man-of-war, in violation of the Queen's

Proclamation and of well-settled principles of In-

ternational LaAV, and against the sensible and honest

advice of Rear-Admiral Sir Bakhvin Walker, he

was in no position to shelter the British Govern-

ment from responsibility for the hostile act of her

officials, by pleading any special or peculiar circum-

stances,

iin- It is necessary now to go back and bring up the

history of army purchases and blockade-running.

Walker and Porter were left established as agents

at Bermuda, and Heyliger at Nassau.

On the 28th of March, 1863, Fraser, Trenholm

& Co. were notified that the insurgent Secretar}-

of the Treasury had " appointed Mr. Lewis Heyli-

ger a depositary of the treasury at Nassau, Ncav

Providence, and Colonel Norman S. Walker a de-

Bloeknde

Same to samo, March 10, Vol. IV, pnrre '21-2
; Vol. VI, page 409.
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positary at Bermuda;'" and they were told that

Messrs. Heyliger and Walker would forward ship-

ments of cotton on account of the treasury, and

would draw on them for funds to pay expenses of

the vessels and to make purchases of return car-

goes. They were also informed that shipments of

cotton would be made by way of Nassau and licr-

muda by the authorities at Richmond, and they

were directed to pay the proceeds of such ship-

ments to Mr. Huse. The cotton was sent forward

as opportunity offered. Thus, for instance, in May,

1863, the navy transported to Nassau five hundred

and seventy-five bales for the treasury.^ The ship-

ments were in fact going whenever there was

opportunity.

Mr. J. M. Seixas was also appointed agent of

the insurgent War Department in the ports of Wil-

mington and Charleston, " to take charge of all that

relates to the running of the steamers of the Depart-

ment sailing from and arriving at those ports.""

On the 18th of April, 1863, Walker forwarded to

Fraser, Trenholm & Co. 800 bales of cotton, drew

against it for £20,000 for his own disbursements for

commissary stores, and notified Huse that the bal-

ance would go to his credit with Fraser, Trenholm

27:)

' Memmingcr to Fraser, Trenholm & Co., March 28, 1803, \'ol. VI,

page 128.

' Memmingcr to Mnllory, May 0, 180;t, Vol. VI, pn.t!;o ll'.i.

^ Scddon to Seixas. April 7. 180.'!, \i^. \\, page 11.).
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WHEREIN GREAT BRITAIN FAILED TO

ship- & Co. He also reported the arrival at Bermuda of

"Confederate steamers," blockade-runners, with

cotton, and he called Huse's attention to "the

importance of sending to this place [Bermuda] one

or two cargoes of DufFryne coal /or the Government

steamers ;^^ and adds: "You will readily see the

injurious delay which may result from the want of

a proper supply of coal." He also says : From all

that I can learn, any Confederate man-of-war which

may come to this port will have no difficulty in coaling

and procuring supplies."
'

The blockade-runners of the Richmond author-

ities were by this time well known, and were mak-

ing regular voyages. The Cornubia was running

before January, 1863.^ The Giraffe and the

Cornubia ran regularly to Bermuda and to Nassau,^

in February, 1863. One or two more were thought

" highly desirable." In March there was " enough

to employ three steamers for some time to come,"

and Huse was authorized " to add to the fleet two

more good swift steamers,"* and was furnished

with a credit of £200,000 on Fraser, Trenholm

& Co.«

The insurgent government was all this while urg-

' Walker to Huse, April 18, 1862, Vol VI, page 115.

' Gorgas to Huse, January 1, 1863, Vol. VII, page 48.

' Same to same, February 26, 1803, Vol. VII, page 48.

* Same to same, March 8. Vol. VII, page 48.

* Same to same, March 9, Vol. VII, page 49.
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ing its agents to dispatch arms and munitions of war.

In April, 1863, twenty thousand Enfield rifle bay-

onets were wanted as soon as possible.* On the

6th of May " one hundred and fifty thousand bay-

onets " were wanted, and " lead and saltpeter in

large quantities."^ On the 1st of June, Walker is

ordered to send " paper for making cartridges by

the first boat ;

" "if there is none on hand send im-

mediately to Major Huse to buy a large quantity."'

Two days later he was ordered to send "Colt's

pistol-caps as soon as possible."* They were

wanted for Lee, who was preparing to move to-

ward Gettysburg.

Walker shows in all this emergency a fear of

being crippled for want of coal. On the 21st of

March he was arranging for a cargo in the port of

Bermuda.® On the 29th of March he writes that

he has purchased that cargo, and wants more."

On the 16th of May he urges Huse to send coal.

"Every steamer takes from one hundred and

sixty to one hundred and eighty tons." He has

but six hundred tons left.^ On the 23d of May

he again calls attention "most earnestly to the

' Gorgas to Huse, Vol. VII, page 51.

' Same to same. May 6, Vol. VII, page 51.

' Gorgas to Walker, Vol. VII, page 54.

* Same to same, Vol, VII, page 54.

» Walker to Huse, 21 March, Vol. VII, page 50.

" Same to same, Vol. VII, page 50,

' Same to same, May 16, 18ti3, Vol. VII, page 52.

Cotton
ments.

ship-
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Cotton
ments.

ship-

nil
(ill nil

importance of keeping him supplied with good

steam coal." He "hopes that some are already on

the way." His " stock is almost exhausted." ' On

the 30th of June he cries " send us coal, coal,

coal ! Each steamer takes one hundred and eighty

tons, so that six hundred tons will be quickly con-

sumed."'' Again on the 9th of July he writes

"coal, coal, coal. Send me two thousand tons.

The Lee, I fear, will be laid up for the want of it.

You mav calculate that each steamer will take one

hundred and eighty tons."^ He wrote also to

Fraser, Trenholm & Co., to the same effect, saying

that there should be a " reserve there of at least

three or four thousand tons."* Shipments were

made, and the supplies reached him before there

was any serious detention of the blockade-runners.

He was enabled to fulfill all the orders given in

Richmond a short time before the advance of

Lee's army into Pennsylvania.

In spite of the countenance given by the author-

ested in blockade
j^jgg ^^ Bermuda and Nassau, funds could not be

running. '

forwarded fast enough to Major Huse to meet the

great demands made upon him at this time. On

the 23d of July, 1863, "on behalf of the Confed-

erate Government," he made an arrangement with

' Same to same, \'ol. VII, page 53.

' Same to same, Vol. VII. page 53.

' Same to same, Vol, \'II, page 56.

Walker U. Iluse, Vol. VII, page 57.

The insurgent

Government inter-
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of £150,000, to be extended to £300,000, for the *^r'^ > "«*''
' ' ' ' ado running.

purchase of goods for the insurgents, and their ship-

ment by the company, " via Bermuda, Nassau, or

Havana ;" " the Confederate Government to have

two-thirds cargo space in each vessel, the company

one-third each way ;" " the cotton received from

the Confederate States to be consigned to the com-

pany's agency in Liverpool." ' Stringer, the man-

aging director of the company, soon became doubt-

ful of Huse's powers, and wrote Mr. Mason, saying

that he had already advanced him £20,000 on

saltpeter, and inquiring about the powers ;^ to

which Mason replied that he did not know about

the extent of Huse's powers, but that he had

no doubt that the saltpeter would be taken by

the insurgents.^ Stringer's doubts were soon set

at rest ; for it would seem that about that time

there must have been received in London an agree-

ment without date, executed in Richmond by " J.

Gorgas, Colonel, Chief of Ordnance," and "ap-

proved " by " J. A. Seddon, Secretary of War,"

which probably replaced the temporary agreement

of July 23. Five steamers were to be put on to

run from Bermuda or Nassau to Charleston or

Wilmington, two-thirds to be owned by the insur-

' Momoranilum made in London July 23, 1803, Vol. VI, page 130.

» Stringer to Mason, Septomlwr IC, 1803, \'ol. \'I, page 134.

^ Mason to Stringrr, September 19, 1803, Vol. VI, page 138.
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The insurgont gents, and one-third by the British contractors.
Oovcmment i n -

. ,. i • i • i •

terested in block- Ihe uisurgents Were to pay lor their two-thirds in
»(Ie running.

/-.i i

cotton, at Charleston, and were to be allowed

commissions for their part of the work, the other

contracting parties having a similar allowance.

The portion of the proceeds of cotton belonging to

the insurgents was "to be paid to the credit of

the War Department with Messrs. Fraeer, Tren-

holm & Co., of Liverpool." The insurgents were

to furnish officers to command the vessels. The

document was signed by " C. E. Thorburn," and

by " Chas. H. Rcid & Co.," and by " The Mercan-

tile Trading Co., Limited ; Edgar P. Stringer,
t

Managing Director, London, 23d September,

1863."' Mr. Thorburn was a shareholder in the

Trading Company,^ and on the 3d October Mr.

Stringer is found corresponding with him about

the purchase of these vessels."

Meanwhile the operations of the insurgents at

Nassau and Bermuda had gone on with even more

vigor than during the previous year. Huse's credit

had been strained to the utmost, but was now

restored. The purchases and supplies for the

Quartermaster's Department appear to have been

transferred during this summer exclusively to

Nassau. Seixas was instructed to place one

thousand bales of cotion at Nassau for the Quar-

' Vol. Vr, page 140. Vol. \ I, pnge U4. » Vol. VI, page 14.3.
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termaster's Department, before the close of the

year, and was told that " the wants of the Quarter-

master General are at Nassau, not Bermuda.'"

Heyliger diligently complied with his instruc-

tions to forward quartermaster's stores. On the

29th October he sent 40 tons by the " Antonica,"

" Margaret," and " Jessie." On the 2d November

he shipped by the " Hansa" 19 tons; the next day

by the " Beauregard " 40 or 50 tons ; and a large

quantity by the " Alice
;

" and on the 5th November

he sent 20 tons by the " Banshee." The " Mar-

garet " and the " Jessie " were captured ; the others

ran the blockade. The Quartermaster's Depart-

ment was much employed in collecting and for-

warding cotton to meet these purchases.^

Major Ferguson was in Liverpool at this time as

an agent for the purchase of quartermaster's stores,

and was sending large amounts forward. Fraser,

Trenholm & Go. refused his drafts, because Hey-

liger had already overdrawn the Quartermaster's

account.'' Ferguson thereupon wrote, urging that

cottop should be forwarded. " I have," he says,

" more faith in cotton than I ever had. If we can

but get that out, we can buy all England, for most

Bayne to Seixas, September 29, 1863, Vol. VI, page 139.

* Bayle to Lawton, November 13, 1863, Vol. VI, page 147.

=• Fraser, Trenholm & Co. to Ijawton, November 26, 1863, Vol. VI,

page 149.
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of the men, as well as their merchandise, have a

>M

These facts
brought to Earl

RiiHfiell's nutioo.

price

On the 3d of November, 1863, Mr. Adams laid

before Earl Russell " new proofs of the manner

in which the neutrality of Her Majesty's ports is

abused by the insurgents in the United States, in

order the more effectually to procrastinate their

resistance," which he contended showed the " es-

tablishment in the port of St. George's, in the

island of Bermuda, of a depot of naval stores for

their use and benefit in the prosecution of the

war."" This information should have put Lord

Russell on the track of all the facts in regard to

Bermuda. Had Her Majesty's Government pur-

sued the investigations to which it gave them the

He sees no of- clcw, it would have donc so. Earl Russell, on the

27th of November, answered that " Her Majesty's

Government do not consider that they can properly

interfere in this matter.'" The dates would seem

to indicate a possibility that no inquiries were

made at Bermuda.

On the 29th of December, 1863, Mr. Adams

wrote Earl Russell that he had " information en-

titled to credit," that Ralph Gator, " an officer in

Her Majesty's naval service," was " engaged in

violating the blockade;" and that there was

' Ferguson to Lawtun, December 23, 1863, Vol. VI, page 149.

» Vol. 1, page 735. » Vol. 1, page 738.
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" a strong disposition on the part of a portion of

Her Majesty's navy to violate the neutrality of

their Sovereign in aiding and assisting the enemies

of the United States." ' This, too, was answered

in a week from its date, vrithout taking the trouble

to inquire in the West Indies.'

Again, upon the 25th day of January, 1864,

Mr. Adams called attention to '^ the manner in

which the insurgents habitually abuse the belli-

gerent privileges which have been conceded to

them by Great Britain." It would seem that he

had lately had a conversation with Earl Russell

on the subject, for he says that he " deems it

almost superfluous to enlarge further on the diffi-

culties which must grow out of a toleration of the

outrageous abuses of the belligerent privileges

that have been granted to the insurgents."'' " It

would be difficult," he adds, " to find an example

in history of a more systematic and persistent

effort to violate the neutral position of a country

than this one has been from its commencement,

that has not brought on a war. That this has

been the object of the parties engaged in it I have

never for a moment doubted." " It must be ob-

vious," he says, " to your Lordship that, after such

an exposition, all British subjects engaged hi these

violations of blockade must incur a suspicion

' Vol. I, page 7M. ' Vol. I, page 710. ' Vol. 1. page 746.
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strong enough to make them liable to be treated

as eiiemieH, and, if taken, to be reckoned as pris-

oners of war."

'

Earl Russell replied to this note on the 9th of

He ignored the evidence and charges

of the hostile use of the British West India

ports. He alluded to a charge against Lieu-

tenant Rooke, which he set aside as unimport-

ant, and to a charge against one James Ash of a

purpose to build ships for the insurgents. As to

the latter charge, he reiterated the oft-repeated

plea that there was no " legal and proper evi-

dence " to sustain it ; and having disposed of

these, he confined himself to a notice of Mr.

Adams's intimation that it might become necessary

to treat blockade-runners as prisoners of war.

This, he said, could not be assented to.

A short discussion ensued, which was closed by a

note of Mr. Adams, transmitting further evidence of

the character of the trade between the British

West Indian ports and the insurgent States, and

calling Earl Russell's " particular attention to the

express condition exacted from all vessels in trade

with the insurgent ports, that one-half of the ton-

nage of each vessel may be employed by the so-

called Government for its own use, both on the

' Adams to Kussoll, Vol. I, page 745.

'' KiisspII ti) Adams, Vol. I, pa|;os 749-'Jl.

't -'.^^
"-•^TinnTgijiiiMgiMgiwii^Piyi III, m-iiii^pf

ii
iiiir i"iri » iiiiiiniM iini— I'M
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' in which £arl

Russell replied in an answer in which he said, in

substance, that admitting all the facts stated to be

true, there was nothing in them worthy of atten-

tion; for "the subjects of Her Majesty are enti-

tled by International Law to carry on the opera-

tions of commerce equally with both belligerents,

subject to the capture of their vessels and to no other

penalty.
^^

'

This discussion closed the correspondence which

took place between the two Governments on this

branch of the subject. It left Great Britain

justifyhig all that took place, after actual knowl-

edge of much, and }K)ssible knowledge of all, had

been brought within its reach. It left, too, the

Queen's Proclamation as to this subject virtually

revoked, and Her Majesty's subjects assured that

it was no violation of international duty to break

the blockade. It is worthy of remark that Lord

Westbury, the Lord High Chancellor, gave a judi-

cial decision to the same eflfect,^ Avhich was soon

after followed by the High Court of Admiralty.*

The executive and judicial branches of the British

Government were thus a second time brought into

' Adams to Russell, Vol. I, page 756.

' Russell to Adams, Vol. I, page 757.

* 1 1 Jurist N. S., 400.

* Law Reports Admiralty and Ecclesiastical Courts, Browning,

Viil. 1. page 1.
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accord in construing away Her Majesty's Procla-

mation.

Diuukkde.ruii- Blockadc-running throve, and Nassau and Bur-
ning in purtner- 111 1

-i .

ithip with the in- luuda prospered under these repeated decisions of
vurgeut Oovorn-
"wnt- Her Majesty's Government. The Florida, too,

arrived at Bermuda on the 16th of July, 1864,

and remained there until the 27th, taking coal and

supplies on board ; and this at a time when like

])ennission was refused to the vessels of the

United States.

It was a favorite idea of the insurgent authori-

ties from the beghining to become interested with

Englishmen as partners in blockade-running. One

contract to that effect has already been alluded to.

In July, 1864, Mcllae rejwrted other con-

tracts.* Captain Bullock, " with whom (he said)

I [McRae] am directed by the Secretary of the

Treasury to consult," was a jwirty to the transac-

tion. These contracts " made provision for four-

teen steamers, four to leave during the month of

August, eight in December, and two in Ajiril,

1865."' They were to be " built of steel, and to

carry one thousand bales of cotton each, on a

draught of seven feet water, and with an average

speed of thirteen knots per hour." * Arrangements

were at the same time made for the purchase of

supplies for Huse and Ferguson pending the fin-

' Mi-IittC to Scddon, July 4, 1864, Vdl. VI, ptige 163.

'11!

___:ii!-aU k.lw. i

' Jii^ Klfi
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ishing of the vessels. The " Owl " was the first Bk«k«de .run-

of these vessels to arrive. The insurgent Navy »hip with the in.

Department claimed the right "to place a naval «n«nt.

officer in charge of her in conformity with regula-

tions.'" The treasury doubted this, but Mal-

lory insisted upon his right.' This drew from

Bullock an indignant letter, complaining that the

navy had taken these vessels. Good ships were

building for the navy ; why take these vessels,

Avhich were not suited for naval purposes.'

On the 5th of October, 1864, orders were given

for more arms, and McRae was ordered to supply

Huse with ^50,000 for the purpose.* On the 26th

of November, Ferguson reports his doings in the

purchase of woolen goods, and gives the reason for

" making Liverpool his headquarters." * As late as

the 7th of .January, 1865, McRae is ordered to pay

to Bullock £105,000. The steamer " Laurel," the

same which took the arms and men to the Shenan-

doah, was then in Wilmington. She was sent out

with a cargo of cotton, with instructions to the

officer in command to sell the steamer and the

cotton, and to pay Bullock £12,000 out of the

proceeds, putting the balance to the credit of the

> Mallory to Trenholm, September ai, 1864, Vol. VI, page 171.

' Same to same, September 22, 1864, Vol. VI, page 172.

> Bullmrk to Mcltae, November 1, 1864, Vol. VI, page 173.

* Oorgas to Seddon, October S, 1864, Vol. VI, page 172.

* Ferguson to Lawton, November 26, 1864, Vol. VI, page 175.
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ning in partner

ment.

»vith Fraser, Trenholm & Co.' No

sWp with *the"7n. eflforts Seem to have been spared to sustain the
surgent Govern-

.

dying fortunes of the insurrection. The insurgents,

at the last, fell into the unaccountable error of

supposing that the British Government intended

to interfere with their blockade-running. They

changed the apparent ownership of the Stag into

the name of John Fraser & Co., lest it should be

seized as " a transport owned by the Confederate

States, engaged in the blockade."^ It is needless

to say that the precaution was not required. Evi-

dence had over and over again been laid before

Lord Russell that these blopkade-runners were, in

fact, transports of the insurgents, carrying their

funds for Liverpool, and bringing back their arms

and munitions of war, and that the operations of

these vessels were brought clearly within the

terms of the Foreign Enlistment Act ; but he ever

turned a deaf ear to the v^iiarges.

On the 15th of March, 1865, Mr. Adams com-

plained of this matter for the last time. The

United States steamer San Jacinto having been

wrecked on the Bahamas, and her officers and

crew having found shelter at Nassau, the " Hon-

duras," also a man-of-war, was sent there for the

purpose of paying in coin the claims for salvage.

' Tranholm to Fraser, Trenholm & Co., Decembnr 2 4, 18C4, Vol.

VI, page 177.

« Trenholm to Mallory, IVcembcr 17, 1864, Vol. VI, page 176.

Continued par-

tiality.

.-
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The Consul asked permission for the " Honduras "
Continued par-

to enter the port, which was refused, although the
"*

'

^"

"Florida" had, less than six months before, re-

mained eleven days at Bermuda, and taken on

board a full supply of coal. In bringing this breach

of hospitality to the notice of Earl Russell Mr.

Adams said :
" I shall not seek to dwell on the

painful impression this proceeding has made in

the Naval Department of the United States, which

at the same time had too much reason to be cogni-

zant of the abuse made of that port by persons

practically engaged in hostilities in violation of v

Her Majesty's Proclamation. There was no single

day during the month in which this incident hap-

pened that thirty-five vessels, engaged in breaking

the blockade, were not to be seen flaunting their

contraband flags in that port. Neither has its

hospitality been restricted to that hybrid class

of British ships running its illegal ventures on

joint account with the insurgent authorities in

the United States. The Chameleon, not inaptly

named, but before known as the Tallahassee,

and still earlier as a British steamer fitted out

from London to play the part of a privateer out of

Wilmington, was lying at that very time in Nas-

sau, relieved indeed of her guns, but still retaining

all the attributes of her hostile occ'ipation. But a

few days earlier the steamer Laurel, whose history

37
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I

?r
I ;

tiniir''""*''
^
""^ ^^ already too well known to your Lordship, by my

note of the 7th instant, had re-appeared after its

assumption of the name of the Confederate States,

and had there been not only received, but com-

missioned with a post mail to a port of Her Ma-

jesty's Kingdom." ^ Lord Russell took no notice of

Mr. Adams's charge, that many of these blockade-

runners were in fact transports in the insurgent

service, and that the ports of Nassau and Bermuda

were depots of ordnance and quartermasters' stores.

His only reply, made four days after the surrender

of Lee at Appomattox, was a repetition of the old

story, " there is nothing in the law of nations which

forbids the attempt of neutral ship-owners or com-

manders to evade the blockade."' To the last the

British Government reftised to interfere. The

fears which induced the insurgents to try to cover

up the ownership of the " Stag " were groundless.

The partnership continued until the United States

interfered, and closed the business, before the Eng-

lish partners could deliver the last vessels under

the contract.

It is necessary to add a few words in regard to

the closing operations of Bullock's department,

before bringing this imjierfect outline of Great

liritain's violation of its duties as a neutral to a

close.

' AHanis to liiissell, Vol. I, pngo ii}9,

•' IJiisscIl to Adnms. \'«)1. r, f ago 71-1.
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On the 30th of Xovember, 1863, the London Tho Kai.paiiun-

nock*

Times announced that " the screw gun-vessel

' Victor,' recently purchased from the Admiralty,

has, as had been expected, passed into the hands of

the Confederate Government." '
" The ' Victor,' an

old dispatch-boat belonging to Her Majesty's Navy,

Avas one of a number of ships ordered by the Ad-

miralty to be sold as Avorn out and unserviceable.

An offer for her was accepted on the 14th Sej)-

tember, 1863, and on the 10th November the hull

Avas delivered to the order of the jmrchasers,

Messrs. Coleman & Co., the masts, sails, and rig-

ging having been previously removed, as the

pivots and other fittings for guns."^ The steamer,

instead of being taken aAvay, remained at Sheer-

ness, " refitting, under the direction of persons con-

nected Avith the royal dock-yards.'"* Many facts

came to the knoAvlodge of Mr. Adams, indicating

that the vessel Avas intended lor the insurgents. In

pursuing his inquiries, hoAvever, the suspicions of

the parties concerned Avere probably excited ; for

the vessel, "by no means prepared for sea, and

Avith no adequate force to man her," Avas carried,

Avith the Avorkmen actually engaged upon her,

across the English Channel and taken into Calais.

Mr. Adams called Lord Russell's attention to these

' Vol. II, jiB{;o 725.

'^ Bcnuird's Nt'iilrality of Git^iit Brituin. ]iiij?u .'i.")?.

' Mr, Adams to .Mr, Sowunl, \ol. II, pngo 7M.

f I
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f

s r:

« %

c' I

The Rappahan. proceedings,' aiul furnished him with evidence

tending to show the guilt of the purchasers, and

also that one Rumble, inspector of machinery

afloat of Her Majesty's dock-yard, Sheerness, had

been the principle person concerned in enlisting

the crew. Rumble was subsequently tried and

acquitted, although the proof against him was clear.

As to the vessel, any doubt of her character was

at once removed. The insurgent flag was hoisted,

and she went into commission under the name of

the Rappahannock in crossing the Channel, and

she entered the port of Calais claiming to be an

insurgent man-of-war. What was done there is

described in the statement of the Solicitor General

to the jury on the trial of Rumble. " The prepa-

tions for equipping, which had been interrupted,

were proceeded with ^ a number of boiler-makers

were sent for from England, and many of them

were induced to leave their employment in the

dock-yard without leave, and when they returned

they were discharged as being absent Avithout

leave ; attempts were made to enlist more men

;

a large store of coals was taken in ; but at this

point the French Government stepped in. The

French Government, not choosing their ports to

be made the scene of hostile operations, interposed,

and ]>reventt'd any further equipment of the vessel,

' Vol, II, pages 727, "35, T.18, 747, 751, 754, 771, 77fi, 787.
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and, by the short and summary process of mooring

a man-of-war across her bows, prevented her

going out of the port, and she has been kept a

prisoner in the harbor ever since.'" Contrast

again the course of the French Government with

that of the British Government in like cases.

What vessel bearing a commission from the Rich-

mond authorities was ever disturbed by a British

gun-boat, no matter how flagrant might have been

her violations of British sovereignty ?

In the summer or autumn of the year 1864,

there was in London a vessel called the Sea King.

She was a merchant steamer which had belonged

to a Bombay company, and had been employed

in the East India trade.^ On the 20th of Sep-

tember in that year she was sold in London to

Richard Wright, of Liverpool,^ the father-in-law

of Prioleau, of South Carolina, the managing

partner in the Liverpool house of Fraser, Tren-

holm & Co.

On the 7th of October Wright gave a power

of attorney to one Corbett, an Englishman, " to

sell her at any time within six months for a sum

not less than £45,000 sterling. On the next day

she cleared for Bombay, and sailed with a large

sup[)ly of coal and about fifty tons of metal and u

' Vol. IV, page 583.

" Bernard's British Neutrality, piige 309.

' Vol. III. page 319.

The Rappahan-
nock.

The S b e n a n -

doah.

m
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i

I..

.

iMh^
^ •'*"*'* crew of forty-seven men."' Corbett sold her to

the insurgents on the high-seas, or rather made

the form of transfer comply with the facts of the

original transaction Avhich took place in England.^

On the day after the Sea King left London, the

Laurel, a screw-steamer, " nearly new built, very

strong, and admirably adapted for a privateer,"^

left Liver2X)ol, clearing for Matamoras via Nassau.

She took on board " a number of cases containing

guns and carriages ;" and she had " twenty-one

seamen, six stewards, besides deck-hands and fire-

men," * as first reported by the Consul at Liverpool.

Further information after she left led him to write

that she had taken "about one hundred men, forty

or fifty of whom were on the pirate Alabama, and all

Englishmen."® The two vessels met off' Madeira.

On the morning of the 18th of October they went

together to the barren island of Porto Santo near

Madeira, and there, with eighteen hours' work,

transferred to the Sea King the arms and ammuni-

tion from the Laurel, " guns, gun-carriages, shot,

shell, powder, clothing, goods, &c."^ The insur-

gent commander of the Sea King and about forty

men came out of the Laurel and took possession of

' Dudley to Seward, Vol. Ill, page 319.

'' Wilson's affidavit. Vol. Ill, pa(,'e 326.
'' Dudloy to Seward, Vol. Ill, page 31<i.

* Dudley to Aduins, Vol. Ill, page 317.

^ Dudley to Seward. \ ol. Ill, jmge 31 S.

•* Wilson's allidavit, \'ol, III, pago 3a.").
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the vessel, and named her the Shenandoah; the

insurgent flag was hoisted, the Laurel hoisted the

English flag, and took on board some of the men of

the Shenandoah, who could not be induced, even

by " a bucketful of sovereigns," to aid in violating

the Queen's Proclamation ; and the two vessels

separated.

The next appearance of the Shenandoah in a

British port was at Melbourne in January, 1865.

Her character and history were well known, and

were at once brought to the notice of the Gov-

ernor by the Consul of the United States.' The

evidence was so' clear that the authorities evi-

dently felt they must go through the form of

arresting and examining her. This was the shell

conceded to the United States. The kernel was

reserved for the insurgents. The vessel was dis-

charged and allowed to make extensive repairs;

to go upon a dry-dock ; to take on board three hun-

dred tons of coal, having at the time four hundred

tons on board ; and the authorities deliberately shut

their eyes while she enlisted about fifty men.*

The Shenandoah, with its British crew, con-

tinued its career of destruction until long after the

insurgents had abandoned the contest in America.

It was not until the 19th of June, 1865, that Bul-

The Shenan-
doah.

' Vol. Iir. pagi's ;i93, 394, ;i90. 398.

* Vol. Ill, pngp.s 384-444.

h!
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doS**
^*'°"*"' lock, managing things to the last, issued his in-

structions to Captain Waddell to desist.' This

communication the Foreign Office undertook to

forward to him.^ Captain Waddell arrived with his

ship in the Mersey in November, 1865, and surren-

dered his ship to the British Government, by

whom it was handed over to the United States.

Bero'ardJ'Tst'^of
^* ^^ ^"^ *o ^^®** Britain to say that, in addi-

by^Great muAn^ *^°" *** ^^^ rams, somc other vessels were detained

by Her Majesty's Government. Mr. Mountague

Bernard, one of Her Majesty's High Commission-

ers at Washington, in his able and courteous, but

essentially British, " Historical Account of the

Neutrality of Great Britain , during the American

Civil War," ' thus recapitulates the action of the

British Government in the cases which have not

been hitherto noticed in this paper. From his

position, it may reasonably be assumed that the

list is a complete one :

"November 18, 1862 — The Hector. Mr.

Adams's application referred to the Admiralty No-

vember 18. This was an inquiry whether the

Hector was building for Her Majesty's Govern-

ment. On reference to the Admiralty it was an-

swered in the affirmative.—January 16, 1863

—

The Georgiana. Referred to Treasury and Home

' BulliKik U> Waddell, Vol. HI, paRC 457.

' Hammnnd to Mark, Vol. Ill, pofj^ 459.

' Bernard's Neutrality, pnfjo .152.

I
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Office January 17. Ship said to be fitting at
BeSrd?°"?sT*o*f

Liverpool for the Confederates. Mr. Adams could
by*Great Friitin***

not divulge the authority on which this statement

was made. Reports from the customs, sent to

Mr. Adams on the 18th, 19th, and 27th of January,

tended to show that she was not designed for war.

She sailed on the 21st January for Nassau, and on

the 19th March was wrecked in attempting to

enter Charleston Harbor.—March 26, 1863—The

Phantom and the Southerner. Referred to the

Treasury and the Home Office March 27, to the

Law Officers of the Crown June 2. The Phantom

was fitting at Liverpool, the Southerner at Stock-

ton-on-Tees. Both proved to be intended for

blockade-runners. * * *—March 18, 1864

—The Amphion. Referred to Home Office March

18. This vessel was said to be equipped for the

Confederate service. The Law Officers reported

that no case was made out. She was eventually

sent to Copenhagen for sale as a merchant ship.

—April 16, 1864—The Hawk. Referred to the

Home Office, to the Lord Advocate, and the Treas-

ury April 18. This case had been already (April

4) reported on by the customs, and the papers

sent to the Lord Advocate. On the 13th April

the ship, which was suspected of having been built

for the Confederates, left the Clyde Avithout a regis-

ter, and came to Greenhithe. The Law Officers

38
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Be!^nr(it'""i'i!a'*^of
<l«^'ciJe(l tluit there was no evidence to warrant a

VflsxelH (li'tuinod

liy Great nrilaiii.
seizure

* *

I I

I

She proved to be a blockade-runner.

-flanuary HO, 18(55—The Vircjinia and

the Louisa Ann Fanny. Referred to Treasury

Februaiy J. Vessels said to be in course of

equipment at London. No case was established,

and they proved to be blockado-runners, as re-

ported by the (lovernor of the Bahamas, who had

been instructed to watch their proceedings.— Feb-

ruary 7, 1865—The Hercules and Ajax. Referred

to Treasury and Home Office February 8 and 9.

Both vessels built in the Clyde. The Ajax first

proceeded to Ireland, and was detained at Queens-

town by the mutiny of some of the crew, who

declared she was for the Confederate service. She

was accordingly searched, but proved to be only

fitted as a merchant ship. The Governor of the

Bahamas was instructed to watch her at Nassau.

On her arrival there she was again overhauled,

but nothing suspicious discovered, and the Gover-

nor repoi'ted that she was adapted, and he believed

intended, for a tug-boat. The Hercules bi ing still

in the Clyde, inquiries were made by the customs

officers there, who reported that she was undoubt-

edly a tug-boat, and the sister ship to the yl/a.r."

This is the whole catalogue of good works, addi-

tional to those already alluded to, which the accom-

plished advocate of Gnat Britain is able to put in



PEHFOHM ITS DUTIES AS A NEUTRAL. 2yy

as ail offset to the simple story of injuries whicli ^'- Mountague
^ •' -^ Burnard's list of

lias been told in this paper. Comment upon it is ^*''Q''', •'?'»,'"«•*

unnecessary.

The United States have noAV completed what

they have to say in this connection of the conduct

of Great Britain during the insurrection. Some

of the narrative may, in its perusal, appear minute,

and to refer to transactions which will be claimed

on the part of Great Britain to have been con-

ducted in conformity with some construction of

alleged International Law. These transactions are,

however, historically narrated ; and even those

which come the nearest to a justitication, as within

some precedent, or some claim of neutral right,

exhibit a disinclination to investigate, not to say a

foregone conclusion of adverse decision. British

municipal statute rather than recognized Interna-

tional Law was the standard of neutral duty ; and

the rigid rules of evidence of the English common

law were applied to the complaints made in behalf

of the United States, in striking contrast to the

friendliness of construction, the alacrity of decision,

and the ease of proof in the interest of the insur-

gents.

Before proceeding to relate in detail the acts of

the several cruisers, which will constitute specific

claims against Great Britain, the United States ask

the Tribunal to pause to see what has been already

established.

i 1

i ;i
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The charges in

Mr. Fiah's inatruc-

by lb it evidence.

In a dispatch from Mr. Fish to Mr. Motley, on

£."i8l9f'.Slui'J^
*^^* 2^*^ of September, 1869, in which the Gov-

ernment of the United States, for the last time,

recited diplomatically its grievances against Great

Britain, certain statements were made which were

esteemed to be of sufficient importance to be trans-

ferred to Mr. Mountague Bernard's book. Mr.

Bernard was pleased to say of these statements,

that a '^ rhetorical color, to use an inoffensive phase,

[was] thrown over the foregoing train of assertions,

which purport to be statements of fact." The

United States now repeat those statements which

Her Majesty's High Commissioner did them the

honor to incorporate into his able work, and to

comment upon, and they confidently insist that

every statement therein contained has been more

than made good by the evidence referred to in this

paper. Those statements were as follows,' the

references to the proof being inserted for the con-

venience of the Tribunal

:

" As time went on ; as the insurrection from

political came at length to be military ; as the sec-

tional controversy in the United States proceeded

to exhibit itself in the organization of great armies

and fleets, and in the prosecution of hostilities on

a scale of gigantic magnitude, then it was that the

spirit of the Queen's Proclamation showed itself in

Bemnid's Neutrality of Great Britain, 378-380.
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the event, seeing that in virtue of the Proclamation Mr Fiihi'iMUii"

maritime enterprises in the ports of Great Britain, asriBOQ, itu!u?n«i

which would otherwise have been piratical, were ^ '** *"**'

rendered lawful, [see Lord Campbell's speech in the

House of Lords, May 16, 1861 ; cited ante, page 14,]

and thus Great Britain became, and to the end con-

tinued to be, the arsenal, [see Iluse and Fergmoh's

letters, and Gorgas's report of Huse's purchases,"]

the navy yard, [see the foregoing account of Bul-

lock's doings,"] and the treasury, [see the foregoing

evidence as to Eraser, Trenholm cj* Co.'s acts as

depositaries,] of the insurgent Confederates.

" A spectacle was thus presented without pre-

cedent or parallel in the history of civilized nations.

Great Britain, although the professed friend of the

United States, yet, in time of avowed 'aternational

peace, permitted [see the decision in the Alexandra

case ; also the refusals to proceed against the Florida,

Alabama, and the rams] armed cruisers to be fitted

out and harbored and equipped in her ports to

cruise against the merchant ships of the United

States, and to burn and destroy them, until our

maritime commerce was swept from the ocean.

[See Mr. CohderHs speech in the House of Commons,

May 13, 1864.] Our merchant vessels were de-

stroyed piratically by captors who had no ports

of their own [see Earl Russell's speech in the

House of Lords, April 26, 1864] in which to refit
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'

m^'f' t'"Tt u'"
^^ *^ condemn prizes, and whose only nationality

asTiSM.^SsSd "^^^ *^® quarter-deck of their ships, built, dis-

by' this evidence.
patched to sca, and, not seldom in name, still

professedly owned in Great Britain. [See the

evidence in regard to the transfers of the Georgia,

and of the Shenandoah.']

* !)! !|C :|C 9|C Hi

" The Queen's Ministers excused themselves by

alleged defects in the municipal law of the country.

[See Earl Busseirs constant pleas of want of suji-

cient proof to convict criminals.'] Learned counsel

either advised that the wrongs committed did not

constitute violations of the municipal law, or else

gave sanction to artful devices of deceit, to cover

up such violations of law. [See the decision as

to the Florida; as to the Alabama until she was

ready to sail ; as to the rams ; and as to the opera-

tions at Nassau, Bermuda, and Liverpool.] And,

strange to say, the courts of England or of Scot-

land, up to the very highest, were occupied month

after month with juridical niceties and technicali-

ties of statute construction, in this respect, [see

the Alexandra case,] while the Queen's Govern-

ment itself, including the omnipotent Parliament,

which might haw; settled these questions in an

hour by appropriate legislation, sat Avith folded

arms, as if unmindful of its international obliga-

tions, and suiiered ship after ship to be constructed
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'
in its ports to wage war on the United States. Mr!^Fi8h'8*Kup"

[See the decisioti of the Cabinet, communicated to 25"i^69, susuOned

Mr. Adams, February 13, 1863, and Lord Palmers- ^' "*" ""**"

ton^s speech in the House of Commons, March 27,

1863.]

* iti i^ M if In

" When the defects of the existing laws of Par-

liament had become apparent, the Government of

the United States earnestly entreated the Queen's

Ministers to provide the required remedy, as it

would have been easy to do, by a proper act of

Parliament ; but this the Queen's Government

refused. [See the account of Lord RusselVs inter-

view with Mr. Adams, February 13, 1863.] .

" On the present occasion, the Queen's Ministers

seem to have committed the error of assuming

that they needed not to look beyond their own

local law, enacted for their own domestic conveni-

ence, and might, under cover of the deficiencies of

that law, disregard their sovereign duties toward

another sovereign Power. Nor was it, in our

judgment, any adequate excuse for the Queen's

Ministers to profess extreme tenderness of private

rights, or apprehension of actions for damages,

in case of any attempt to arrest the many ships

which, either in England or Scotland, were, with

ostentatious publicity, being constructed to cruise
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The
Mr. Fish

hy (his evidence.

charges in ascainst the United States. [See the evidence as
18 instruc> '^ '-

Sriseg^Swd *^ *^^ Florida^ the Georgia^ the Alabama, the rams,

the Bermttda, the Tallahassee, the Pampero, the

Rappahannock, the Laurel, and other vessels!]

^n T* ^h ^n ^n ^r

''But although such acts of violation of law

were frequent in Great Britain, and susceptible of

complete technical proof, notorious, flaunted di-

rectly in the face of the world, varnished over, if

at all, with the shallowest pretexts of deception,

yet no efficient step appears to have been taken

by the British Government to enforce the execu-

tion of its municipal laws or to vindicate the maj-

esty of its outraged sovereign power. [The Ala-

bama, the Florida, the Georgia, and the Shenandoah

escaped. The rams were seized, but never conr

demned; no guilty party was ever punished; Bul-

lock and Prioleau were never interfered with.]

" And the Government of the United States

cannot believe—it would conceive itself wanting

in respect for Great Britain to impute—that the

Queen's Ministers are so much hampered by juri-

dical difficulties that the local administration is

thus reduced to such a state of legal impotency as

to deprive the Government of capacity to uphold

its sovereignty against local wrong-doers, or its

neutrality as regards other Sovereign Powers.

[Contrast with this the course of the British Gov-
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ernment and Parliament during the Franco- German

warJ]

" If, indeed, it were so, tha causes of reclama-

tion on the part of the United States would only

be the more positive and sure, for the law of na-

tions assumes that each Government is capable of

discharging its international obligations; and, per-

chance, if it be not, then the absence of such

capability is itself a specific ground of responsi-

bility for consequences. [This statement probably

will not be denied.']

"But the Queen's Government would not be

content to admit, nor \vill the Government of the

United States presume to impute to it, such politi-

cal organization of the British Empire as to imply

any want of legal ability on its part to discharge, in

the amplest manner, all its duties of sovereignty

and amity toward other Powers.

" It remains only in this relation to refer to one

other point, namely, the question of negligence;

neglect on the part of officers of the British Gov-

ernment, whether superior or subordinate, to detain

Confederate cruisers, and especially the Alabama,

the most successful of the depredators on the

commerce of the United States.

"On this point the President conceives that

little needs now to be ssaid, lor various cogent

reasons

:

39

The charges in

Mr. Fish's instruc-

tion of September
25, 1869, aiistained

by this evidence.
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The charges iu

Mr. Fish's instruc-

tion of September
•26, 1869, sustained

by this evidence.

"First, the matter has been exhaustively dis-

cussed already by this Department, or by the

successive American Ministers.

"Then, if the question of negligence be dis-

cussed with frankness, it must be treated in this

instance as a case of extreme negligence, which

Sir William Jones has taught us to regard as

equivalent or approximate to evil intention.

The question of negligence, therefore, can-

not be presented Avithout danger of thought or

language disrespectful toward the Queen's Minis-

ters; and the President, while purposing, of

course, as his sense of duty requires, to sustain

the rights of the United States in all their utmos:^

amplitude, yet intends to speak and act in relation

to Great Britain in the same spirit of international

respect which he expects of her in relation to the

United States, and he is sincerely desirous that all

discussions between the Governments mav be so

conducted as not only to prevent any aggravation

of existing differences, but to tend to such reason-

able and amicable determination as best becomes

two great nations of common origin and conscious

dignity and strength.

" I assume, therefore, pretermitting detailed

discussion in this respect,'][that the negligence of

the officers of the British (iovernment in the mat-

ter of tJK^ Alabaiiiii, at least, w.'is gross and inex-
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cusable, and such as indisputably to devolve on 'J'*^® ciwrges in

,

J. ./ ^c j('is|,-g instruc-

that Government full responsibilitv for all the """ "*" September
* *' 25, 1869, sustained

depredations committed by her. Indeed, this ''y t^is evidence.

conclusion seems in effect to be conceded in Great

Britain. [See the preface to Earl RusselVs Speeches

and Dispatches.'] At all events, the United States

conceive that the proofs of responsible negligence

in this matter are so clear that no room remains

for debate on that point, and it should be taken

for granted in all future negotiations with Great

Britain."





PART V.

WHEREIN GllEA'r JIRITAIN FAILED TO PER-

FORM ITS DUTIES AS A NEUTRAL.- THE
INSURGENT CRUISERS.

" In tho first place, I am sorry U> obs«r\o that the tiiiwnrraiitabic

practice of bnildiiijr ships in this country, to be used as vessels of

wnr against a State with which llur Majesty is at peace, still con-

tinues. Her Majesty's government hail hoped that this attempt to

make the territorial waters of Great Britain the place of prepara-

tion for warlike armaments against the United States might be put

an end to by prosecutions and by seizure of the vessels built in pur-

suance of contracts made with the confederate agents. But facts

which are unhappily too not«)rious, and correspondence which has

been put into the hands of Her Majesty's government by the min-

ister of the Government of the United States, sliow that resort is

had to evasion and subtlety in order t«> escape the penalties of the

law ; that a vessel is bought in one place, that her armament is pre-

pared in another, and that both are sent to some distant p<irt beyond

llor Majesty's jurisdiction, and that thus an armetl steamship is fitted

out to cruise against the commerce of a jiower in amity with Her

Majesty. A trew, compfised partly of British subjects, is prwiured

separately ; wages are paid to them for an unknown service. They

are dispatched, perhaps, to the coast of France, and there or else-

where are engaged to serve in a confederate man-of-war.

Now, it is very possible that by such shifts and stratagems, tho

penalties of the existing law of this country, nay, of any law that

could be enacted, may be evaded ; but the offense thus offered to

Her Majesty's authority and dignity by the do facto rnlers of the

confederate States, whom Her Majesty acknowledges as belliger-

ents, and whose agents in the United Kingdom enjoy the benefit of

our hospitality in quiet security, remains the same. It is a proceed-

ing totally unjustifiable, and manifestly offensive to the British

Crown."

—

Karl Ituuell'x letter to Me>$is. Mason, Slhlell, and Matin,

Fefciiinry l-'i, 18ti5. 1'nl. \ ,
jiiij-e (V.iO.

The Tribunal of Arbitration will probably ai^ree J''*'"' Russell de-
^ .' o nouiu'i'S the acts

with F.arl Russell in his statement to the insur- "'" "'''^'' "'« U"'"
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ted Stuh^M viiin-

plaiii as unwar-
ranted and t<it4)lly

iinjHgtifiablp.

British territory

the base of the
naval operations

of the insurgents.

Their arsenal.
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gent iigents, that "the practice of building ships"

in Great Britain "to be used as vessels of

war" against the United States, and the "at-

tempts to make the territorial waters of Great

Britain the place of preparation for warlike arma-

ments against the United States" "in pursuance

of contracts made with the Confederate agents,"

were " unwarrantable " and "totally unjustifiable."

British territory was, during the whole struggle,

the base of the naval operations of the insurgents'

The first serious fight had scarcely taken place

before the contracts were made in Great Britain

for the Alabama and the Florida. The contest

was nearly over when Waddell received his orders

in Liverpool to sail thence in the Laurel in order

to take command of the Shenandoah and to visit

the Arctic Ocean on a hostile cruise.'

There also was the arsenal of the insurgents,

from whence they drew their munitions of war,

their arms, and their supplies. It is true that it

has been said, and may again be said, that it was

no infraction of the law of nations to furnish such

supplies. l^ut, while it is not maintained that

belligerents may infringe upon the rights which

neutrals have to manufacture and deal in such

military supplies in the ordinary course of com-

merce, it is asserted with confidence that a neutral

1 \nl. Ill.iui}..- iril.



The systematic

operations of the

insurgents a viola-

tioa of the duties

OKNERAL UKVIEW. 811

ought not to permit a belligerent to use the neutral '•'•'*'' »«"»en»i.

soil as the main, if not the only base of its mili-

tary supplies, during a long and bloody contest,

as the soil of Great Britain was used by the

insurgents.

It may not always be easy to determine what is

and what is not lawful commerce in arms and muni-

tions of war ; but the United States conceive that "^ * neutrui

there can be no doubt on Avhich side of the line to

place the insurgent operations on British territory.

If Huse had been removed from Liverpool, Hey-

liger from Nassau, and Walker from Bermuda ; or if

Frascr, Trenholm & Co. had ceased to sell insurgent

cotton and to convert it into money for the use of

Huse, Heyliger, and Walker, the armies of the

insurgents must have succumbed. The systematic

operations of these persons, carried on openly and

under the avowed protection of the British Gov-

ernment, made of British territory the "arsenal"

of which Mr. Fish complained in his note of

September 25, 1869.' Such conduct was, to say

the least, wanting in the essentials of good neigh-

borhood, and should be frowned upon by all who

desire to so establish the principles of International

Law, as to secure the peace of the Avorld, while

protecting the independence of nations.

It is in vain to siiy that both parties could have

' \i>l, \ r. pn^;o I.
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upJi-r/T£ d«"^ the same thing,

of R neutral.

The United States were

IbnTlho" its ""tlt'r no such necessity. If they could not manu-

f'ucture at home all the supplies th(!y needed, they

were enabled to make their purchases abroad

openly, and to transport tlu in in the ordinary course

of commerce. It was the insurgents who, unable to

manufacture at home, were driven to England for

their entire military supplies, and who, iinding it

impossible to transport those supplies in the ordi-

nary course of commerce, originated a commerce

for the purjKJse, and covered it under the British

flag to Bermuda and Nassau. Under the pressure

of the naval power of the United States, theu*

necessities compelled tliem to transport to England

a part of the executive of their Government, and

to carry on its operation in Great Britain. They

were protected in doing this by Her Majesty's

Government, although its attention was called to

the injustice thereof.' This conduct deprived the

United States of the benefit of their superiority

at sea, and to that extent British neutrality was

[)artial and insincere. The United States con-

fidently submit to the Tribunal of Arbitration that

it is an abuse of a sound principle to extend to

such combined transactions as those of Huse, Hey-

liger, AN'alker, and Eraser, Trenholm & Co , the

well-settled right of a neutral to manufactm*e and

liord RussrII to Mr. Adam.s, \ ol. I. pago )"8.
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sell to either belligerent, during a war, arms,
...Jy^^jon^'^^Vho

munitions, and military supplies. To sanction such i"Jn'^f"{ho* JlTtiei

an extension will be to lay the foundation for inttr- " "
"*""^"

national misunderstanding and probable war, when-

ever a weaker party hereafter may draw upon the

resources of a strong neutral, in its efforts to make

its strength equal to that of its antagonist.

From the Queen's proclamation of neutrality to ,.
Continuing par-

^ I J tiality for the in-

the close of the struggle, Great Britain framed its ""•"S""*"-

rules, construed its laws and its instructions, and

governed its conduct in the interest of the insur-

gents. What could tend more to inspirit them

than the ncAvs that on the eve of Mr. Adams's arrival

in London, as if to show in the most public man-

ner a purpose to overlook him, and to disregard

the views which he might have been instructed by

his Government to present, it had been determined

to recognized their right to display on the ocean a

flag which had not then a ship to carry it ? How
they must have welcomed the parliamentary news,"

on the heels of this proclamation, that the effect

of this recognition would be to employ British sub-

jects in wai'ring upon the commerce of the United

States, Avith a protection against piracy promised in

advance! How great must have been their joy,

when they found British laws construed so as to

confer tipon them the right to use the workshops

40

' Vol. V. pages 486 to 91.
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C
ti»l

gent*.

^>^tinuin|r p«r- n,i,(j dock-vfti'ds of Liverpool, for building ships
ay for the in- ^ i

'•• which, without violating the municipal law of Eng-

land, might leave British ports in such warlike

state that they could be fitted for battle in twenty-

four hours ! How they must have been cheered

by the official legalizationof the operations of those

who had been sent to Liverpool in anticipation of

the proclamation, to be in readiness to act! And

if those wdcome sights inspirited and cheered the

insurgents, as was doubtless the case, how rela-

tively depressing must have been their effect upon

the loyal people and upon the Government of the

United States ! The correspondence of Mr. Sew-

ard and of Mr. Adams, running through the whole

of the volumes of evidence accompanying this

case, bears testimony to the depth of this feeling.

When Great Britain carried into practice its

erated in British theorv of neutrality, it was equally insincere and
possoHSions. *' •' X ,/

partial.

Its municipal laws for enforcing its obligations

as a neutral, under the law of nations, were con-

fessedly inadequate, and, during the struggle,

were stripped of all their iorce by executive and

judicial construction. Yet Great Britain refused

to take any stc ps for their amendment, although

requested so to do.'

The Queen's proclamation inhibited blockade-

Rfcapittilation

of hostile acts tol-
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runninir; yet the authorities encoiiraired it bv en- ,^ He«a|iitui«ti.jn
° •' « » of boitllo act< tol-

acting neAV luwa or making new regulations which
"^^l^'J.J^,

^Mtit

permitted the transshipment of goods contraband

of war within the colonial ports ; by officially in-

forming the colonial otficers that " British authori-

ties ought not to take any steps adverse to merchant

vessels of the Confederate States, or to interfere

with their free resort to British ports ;"' by giving

official notice to the United States that it would

not do to examine too closely, on the high seas,

British vessels with contraband of war ;" and by

regulations which operated to deter the United

States vessels of war from entering the British

ports from which the illicit trade was carried on.

The Foreign Enlistment Act of 1819 forbade

the employment of a British vessel as a transport

;

and yet vessels known to be owned by the insur-

gent authorities, and engaged in carrying munitions

of war for them, were allowed to carry the British

flag and were welcomed in British ports. Still

further, the same vessel would appear one day as

a blockade-runner, and another day as a man-of-

war, receiving an equal welcome in each capacity.

The instructions of .lanuary 31, 1862, forbade

both belligerents alike to enter the port of Nassau

except by ])ermission of the governor, or in stress

' DiiU« of Newcustlo to Governor Orel, Vol. II, poge 558.

' Earl KusMell to Lord Lyons. \oI. II, pnpe .")91.

il
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British officials
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of weather. That permission was lavishly given to

every insurgent cruiser, but was granted churlishly,

if at all, to th j vessels of the United States.

The same instructions forbade the granting to

a steam man-of-war of either belligerent in British

ports a supply of coal in excess of Avhat would be

necessary to take the vessel to the nearest port of

its own country or some nearer destination. This

rule was enforced upon the vessels of the United

States, but was utterly disregarded as to the vessels

of the insurgents.

Those instructions also forbade the granting of

any supply of coal to such a vessel if it had been

coaled in a British port within three months. Yet

in three notable instances this salutary rule was

violated, that of tlic Nashville at Bermuda in Feb-

ruary, 1862 ; the Florida at Barbadoes, in February,

1863 ; and the Alabama at Capetown in March,

1864.

These admitted facts were repeatedly, and in

detail, brought to the notice of the British Gov-

ernment, and as repeatedly, the answer was given

that there was no cause for interference. At

length they were, as a system, brought to Lord

Russell's attention, by Mr. Adams, with the threads

of evidence, Avhich furnished him with the

proof of their truth. Yet he declined to act,

sa}'ing that " this correspondence does not appear
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to Her Majesty's (government to contain any

sufficient evidence of a system of action in direct

hostility to the United States ;
" that it furnished

no proof as to the building of iron-clads that

" could form matter for a criminal prosecution ;

"

and that the other acts complained of were " not

contrary to law.'" In other words, he declared

that the only international offense of which Her

Majesty's Government would take notice was the

building of iron-clads ; and that no steps would

be taken, even against persons guilty of that vio-

lation of neutrality, until the officials of the United

States would act the part of detectives, and secure

the proof which a British court could hold com-

petent to convict the offender of a violation of a

local law. It is important, in considering the evi-

dence which is about to be referred to, to beai*

in mind these constant demonstrations of par-

tiality for the insurgents. They show a persist-

ent absence of real neutrality, which, to say the

least, should throw suspicion upon the acts of

the British officials as to those vessels, and should

incline the Tribunal to closely scrutinize their

conduct.

The United States, however, go farther than

this. They insist that Her Majesty's Government

abandoned, in advance, the exercise of that due

Tbeiie facts
throw guiipicion

upon the nets of
British officials

toward insurgent

cruisers.

They show an
abnegation of all

diligence to pre-

vent the acts com-
plained of.

' Eiirl Riissitll to Mr. Adam.s, Vol. I, page 578.
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been prevented.

INSiJKGENT CRUISERS.

diligence which the Treaty of Washington de-

clares that a neutral is bound to observe. They

say that the position of Her Majesty's Govern-

ment just cited, taken in connection with the con-

struction put upon the Foreign Enlistment Act

by the British courts in the Alexandra case, was

a practical abandonment of all obligation to ob-

serve diligence in preventing the use of British

territory by the insurgents, for purposes hostile to

the United States. They aver that it was a

notice to them that no complaints in this respect

would be listened to, which were not accompanied

by proof sufficient to convict the offender as a

criminal under the Foreign Enlistment Act. To

furnish such proof wasi simply impossible. The

Tribunal will remember that it was judicially

said in the case of the Alexandra, that what had

been done in the matter of the Alabama was no

violation of British law, and therefore constituted

no oflfense to be punished. Well might Earl Rus-

sell say that the Oreto and the Alabama were a

scandal to English laws.

The United States with great confidence assert

that the facts which have been established justify

them in asking the Tribunal of Arbitration, in the

investigations now about to be made, to assume

that in the violations of neutrality which will be

shown to have taken place, the burden of proof
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will be upon Great Britain to establish that they ^ They throw upon
' •' Great Britain the

could not have been prevented. Her Maiesty's *>"rden of proof to
t^ J J show that the acts

Government declined to investigate charges and
couw'' not' "have

to examine evidence submitted by Mr. Adams as
'^" p**^*"**^-

to repeated violations of British territory, which

subsequent events show were true in every re-

spect. It placed its refusal upon principles which

must inevitably lead to like disregard in future

—

principles which rendered nugatory thereafter any

measure of diligence to discover violations of neu-

trality w.ithin Her Majesty's dominions. There-

by Great Britain assumed and justified all similar

acts which had been or might be committed, and

relieved the United States from the necessity of

showing that due diligence was not exercised to

prevent them.

Of what use was it to exercise diligence to show

the purpose for which the Florida, the Alabama,

or the Georgia was constructed, or the Shenan-

doah was purchased, if the constructing, fitting

out, or equipping, or the purchase for such objects

was lawful, and could not be interfered with?

What diligence could have prevented the ex-

cessive supplies of coal and other hospitalities to

the insurgent cruisers, or the protection of trans-

ports, all of which made those ports bases of

operations, if such acts were no violation of the

duties of a neutral, of Avhich the United States

might justly coni[)lain ?
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List of the
Sargent cruisers.

!

The Sumter.

INSURGENT CRUISERS.

» The cruisers for whose acts the United States

ask this Tribunal to hold Great Britain resjwnsi-

ble are (stating them in the order in which their

cruises began) the Sumter; the Nashville; the

Florida and her tenders, the Clarence, the Tacony,

and the Archer ; the Alabama and her tender, the

Tuscaloosa; the Retribution; the Georgia; the

Tallahasse ; the Chicamauga ; and the Shenandoah.

The attention of the Tribunal of Arbitration is

now invited to an account of each of these vessels.

THE SUMTER.

The Sumter escaped from the passes of the

Mississippi on the 30th of June, 1861, and on

the 30th of the following July arrived at the Brit-

ish port of Trinidad. She remained there six

days, taking in a supply of coal.' Complaint be-

ing made of this act as a " violation of Her Majes-

ty's Proclamation of Neutrality,"* Lord Russell

rej)lied, that " the conduct of the Governor was in

conformity to Her Majesty's Proclamation ;" that

•'Captain Hillyar, of Her Majesty's Ship Cadmus,

having sent a boat to ascertain her nationality, the

commanding officer showed a commission signed

by Mr. Jefferson Davis, calling him.self the Prcsi-

' BiTnnid to Seward. Vol. U, page 486.

' AdamH to Hussell. Vol. Il,pn);e484.
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dent of the so-styled Confederate States." ' Her

Majesty's Government thus held this vessel to be

a man-of-war as early as the 30th of July, 1861.

Having got a full supply of coal and other neces-

sary outfit, the Sumter sailed on the 5th of Au-

gust, 1861, and, after a cruise in which she

destroyed six vessels carrying the flag of the

United States, she arrived in Gibraltar on the

18th of the following January. Before she could

again be supplied with coal and leave that port,

she was shut in by the arrival of the Tuscarora,

a vessel of war of the United States, which " an-

chored off Algeciras."* The Tuscarora was soon

followed by the Kearsarge, both under the in-

structions of the Government of the United States.

Finding it impossible to etcape, an attempt was

made to sell the Sumter, with her armament, for

£4000.' The consul of the United States at

Gibraltar, by direction of Mr. Adams, protested

against this sale.* The sale was finally made "by

public auction " on the 19th of December, 1862.'^

Mr. Adams notified Earl Russell that the sale would

not be recognized by the United States, and called

upon Great Britain not to regard it, as it had been

made in violation of principles of law that had been

' Russell to Adams, Vol. 11, page 486.

' Sprague to Seward, Vol. II, page 502.

' Spragiie to Adams, Vol. II, page 507.

Sprague to Co<lrington, Vol. II, page 509.

' Sprague to Adams, Vol. II, pnge ^>i'->.

41

The Sumter.
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The Sumter.
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ixsi:rgent cruisers.
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adopted by British courts and publicists.' He main-

tained that " Her Majesty's Government, in fur-

nishing shelter for so long a period to the Sumter

in the hai'bor of Gibraltar, as a ship of war of a

belligerent, had determined the character of the

vessel;"^ and that "the purchase of ships of war

belonging to enemies is held in the British courts

to be invalid.'"

After reflecting upon this simple proposition for

more than five weeks, Earl Russell denied it. He

said, " The British Government, when neutral, is

not bound to refuse to a British subject the right

to acquire by purchase a vessel which a bellig-

erent owner may desire to part with, but it would

not deny the right of the adverse belligerent to

ascertain, if such vessel were captured by its

cruisers, whether the vessel had rightfully, accord-

ing to the law of nations, come into the possession

of the neutral." ' Mr. Adams also maintained that

the sale was fictitious,* to which Earl Russell

replied that he " could not assume that the Sumter

had not been legally and bona fide sold to a British

owner for commercial and peaceful purposes.'"^

Mr. Adams insisted (and the result proved that he

' Adams to Russell, Vol. II, page 522.

' Adams to Russell, Vol. II, page 523.

' Russell to Adams, Vol. II, page 526.

* Adams to Russell, Vol. II, page 520.

' Russell to Adams, Vol. II, pnge 521.
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was correct) that the sale of the Sumter was tic- The Sumter,

titious, and that the purchaser was an agent of

Fraser, Trenholm & Co., the treasury agents and

depositaries, &c., for the insurgent authorities at

Richmond.' His representations were disregarded,

and the vessel was taken to Liverpool and thor-

oughly repaired. She then took on board a

cargo of arms and munitions of war, and, under

the name of the Gibraltar, fortified with a British

register, became an insurgent transport.^

In all these proceedings on the part of British

officials the United States find a partiality toward

the insurgents, which is inconsistent with the

duties of a neutral

:

1. The Sumter was permitted to receive at

Trinidad a full supply of coal. The United States,

however, were forbidden by Great Britain even

to deposit coal in the British West Indies for their

own use, under such regulations as might be pre-

scribed by Her Majesty's Government. What

took place at Nassau in December, 1861, has

already been told. In Bermuda, on the 19th of

February, 1862, their consul was officially informed

that "the Government of Her Britannic Majesty

' The nominal purchasers were M. G. Klingerder & Co. (Vol. II,

page f)29.) This house was connected with Fraser, Trenholm & Co.,

and paid regularly a portion of the wages of the men on the Ala-

bama, to their families in Liverpool. (See Dudley to Adams, \'ol.

Ill, page 210.)

'^ Vol. Il.pugos ,-)21-5,i8.

3

*t
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had determined not to allow the formation in any

British Colony of a coal-depot for the use of their

vessels of war, either by the Government of the

United States or of the so-styled Confederate

States."^ Before this Case is finished it will be

seen how thoroughly this determination was dis-

regarded as to the " so-styled Confederate States."

If it should be thought that the habitually

insincere neutrality of Great Britain, as already

detailed, did not constitute such a violation of the

duties of a neutral as would entail responsibility

for the acts of all the insurgent cruisers, (which

the United States, with confidence, maintain that

it did,) it is clear that the Sumter was furnished

with an excessive supply of coal at Trinidad,

Avhich supply enabled her to inflict the subse-

quent injuries on the commerce of the United

States. It is not contended that at that time there

were any precedents which settled absolutely the

quantity of coal which might be furnished to a

belligerent steam man-of-war by a neutral. When

the proclamation of neutrality was issued, it seemed

to be the opinion of leading members of the House

of Lords, (Lords Brougham and Kingsdown, for

instance,) that coal for the use of vessels of Avar

' Ord to Allen Vol. II, page 590. Sec also the reports of the officer

uf the Keystone and the Quaker City, who, in December, 1861, were

refused supplies of coal at this jxirt. Vol. VI, pages 52 and 53. See

also the rase of the Florida, pofi, whrro this subject is more fully

discussed.
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THE SUMTEK.

might be regarded as contraband of war.' The

instructions issued by Her Majesty's Government

a few months later permitted this article to be

furnished, provided the supply should be meas-

ured by the capacity of the vessel to consume

it, and should be limited to what might be neces-

sary to take it to the nearest port of its own

country, or to some nearer destination. This

rule, as subsequently modified by the United

States,* appears to be a just medium between the

excessive supply furnished to the Sumter in Trin-

idad and the absolute refusal to permit the United

States to supply itself. Under this rule the Sum-

ter would have been entitled to receive only what

would be necessary to take her to New Orleans

or to Galveston.

2. The Sumter was in the port of Gibraltar

when the instructions of January 16, 1862, (Vol.

IV, p. 175,) were published there,^ on the 11th

February. By their terms they were to go into

eflfect six days after that date. Under those in-

structions the Sumter, having been recognized as

a man-of-war, ought to have been required to

' Vol. IV, pp. 486-491.

' The President's Proclamation of October 8, 1870, issued during

the Franco-German war, limited the supply of coal to the war
vessels or privateers of the belligerents to so much as might be

sullicient, if without sail power, to carry the vessel to the nearest

European port of its own country ; if with sail power, to half that

quantity.

' Vol, ir. pages 502 50;i.
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leave the port of Gibraltai* within twenty-four

hours, or, if without coal, within twenty-four

hours after getting a supply of coal. Instead of

that she was allowed to remain there for twelve

months, while Lord Russell's instructions were

rigidly enforced against the vessels of the United

States. The reason for this partiality may be

easily gathered from the correspondence of the

United States Consul at Gibraltar.' The vessels

of war of the United States were on her track,

and had the instructions of Earl Russell been com-

plied with, the well-laid schemes of the United

States officers for her destruction would have been

successful. But the Tribunal will observe that the

instructions, which were so offensively enforced

against the United States vessels Cormecticut and

Honduras, were ignored as to the insurgent vessel

Sumter.

3. The sale of the Sumter was palpably an

evasion. She went into the hands of Fraser,

Trenholm & Co. ; and, knowing the connection

between that firm and the insurgents, it is not too

much to ask the Tribunal to assume as a probabil-

ity that there was never any change of owner-

ship. But if it should be thought that the trans-

action was made bona fide, then there is an equal

probability that the money found its way to the

Spntpiio to Adams, \ol. 11. pnpos 502. 503, SOli. 507.
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actions.

By reason of these repeated acts of insincere

neutrality, or of actual disregard of the duties of

a neutral, the United States were great sufferers.

Before arriving at Trinidad, the Sumter captured

eleven American vessels.' After leaving that port,

and before arriving at Gibraltar, she captured six

other vessels belonging to citizens of the United

States. The injury did not stop there. The

United States made diligent efforts to capture

this vessel which was destroying their commerce.

For this purpose they dispatched across the At-

lantic two of their men-of-war, the Kearsarge

and the -HTuscarora. These vessels followed on

the track of the Sumter, and the plans of the

United States would have been successful had

Earl Russell's instructions of January 31, 1862,

been carried out toward the Sumter in the port of

Gibraltar, as they were carried out toward the

vessels of the United States in all the colonial

ports of Great Britain.

Under these circumstances, the United States

ask the Tribunal to find and certify as to the Sum-

ter that Great Britain, by the acts or omissions

hereinbefore recited or referred to, failed to fulfill

the duties set forth in the three rules in Article

' Beninrd to St'wnrd, \'i>l. II, pngi; 48,"i.

i»-l
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The Slimier. VI of thi! Treaty of Washhigtoii, or recognized

by the principles of International Law not incon-

sistent with such rules. Should the Tribunal

exercise the power conferred upon it by Arti-

cle VII of the Treaty, to award a sum in gross to

be paid to the United States, they will ask that,

in considering the amount so to be awarded, the

losses of individuals in the destruction of their

vessels and cargoes by the Sumter, and also the

expenses to which the United States were put

in the pursuit of that vessel, may be taken into

account.

TH^: NASHVILLE.

The Nashville. The Nashvillc, a large imddle-wheel steamer,

formerly engaged on the New York and Charles-

ton line, lightened to diminish her draught, armed

with two guns, and commanded by an officer who

had been in the Navy of the United States, ran out

from Charleston on the night of the 26th ofOctober,

1 861.^ She arrived at the British port of St. George,

Bermuda, on the afternoon of the 30th'' of the

same month, having been about three and a half

days making the passage. She took on board there,

by the permission of the Governor, six hundred tons

of coal,^ and this Act was approved by Her Ma-

' Bernard's Neutrality of Great liritain, page 267.

» Wells to Seward. Vol. II, page 5.18.

' Governor Ord to tlio Duke of Newcastle, Vol. fl, page 557.
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nies.' This approval seems to have been elicited

by the complaints which had been made to the

Governor by the Consul of the United States at

that port.'' It may also be that Her Majesty's

Government preferred to have the (]ue8tion set-

tled, before it could be made the subject of diplo-

matic representation on th(^ part of the United

States.

In view of the rule as to supplies of coal which

was soon after adopted by Her Majesty's Govern-

ment, the United States insist, as they have already

insisted in regard to the Sumter, that a supply of

six hundred tons was greatly in excess of the needs

of the Nashville. There are no means of knowing

whether she had any coal on board at the time

she arrived in the port of St. George. Assum-

ing that she had none, the utmost she should have

received was enough to take her back to Charles-

ton, from which port she had just come in three

days and a half. Instead of that, she received

more than a supply for a voyage to Southampton.

She left Bermuda on the afternoon of the 5tli of

November,'' and anchored in Southampton waters

on the morning of the 21st of the same month,*

' Duke of Newcastle to Governor Ord, Vol, II, pnge 558.

> Wells to Ord, Vol. 11, page 539.

' W»lls to Snward, \'ol. II, page 540.

* Captain Palpy to the Soorotary of the Admiralty. Vol. FI. jinjjM

:i4.!, .">44.
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THE NASHVILLE.

and fifty tons of coal at that place, and that she

left " under the escort of Her Majesty's steamer

Spiteful."

»

These circumstances, in accordance with the

principles hereinbefore stated, justify the United

States in asking the Tribunal of Arbitration as to

this vessel, to find and certify that Great Britain,

by the acts or omissions hereinbefore recited or

referred to, failed to fulfill the duties set forth in

the three rules in Article VI of the Treaty of

Washington or recognized by the principles of

international law not inconsistent with such rules.

Should the Tribunal exercise the power conferred

upon it by Article VII of the Treaty, to award a

sum in gross to be paid to the United States, they

will ask that, in considering the amount so to be

awarded, the losses of individuals in the destruc-

tion of their vessels and cargoes by the NashvilL^,

and also the expenses to which the United States

were put in the pursuit of that vessel, may be

taken into account.

' Allen to Seward, vol. II, page 591,

33J

The Nashville.
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range of time within which it must have been

made can be determined. Bullock left England

in the autumn of 1861, at or about the time that

the Bermuda sailed with Huse's first shipment

of stores ; and returned in March, on the Annie

Childs, which ran the blockade from Wilmington.^

The contract was made before he left, and the

Florida was constructed during his absence.

The contract for the construction of the hull

was sub-let by Fawcett, Preston & Co. to Miller

& Sons, of Liverpool.^ The payments to Miller &

Sons were made by Fawcett, Preston & Co. ; the

payments to Fawcett, Preston & Co. were made

by Fraser, Trenholm & Co.

By the 4th of February the Florida was taking

in her coal, and appearances indicated that she

would soon leave without her armament.^ She

made her trial trip on the 17th of February. By

the 1st of March she had taken in her provisions,

" a very large quantity, enough for a long cruise,"

and was " getting as many Southern sailors " * as

possible. She was registered as an English vessel.^

Although apparently ready to sail, she lingered

about Liverpool, which gave rise to some specula-

tions in the minds of the people of that town. It

' DiuUoy to Seward, March 12, 18G2, Vol. VI, page 223.

' Same to same, February 12, 1862, Vol. VI, page 215.

» Dudley to Seward, Vol. II, page 592 ; \ol. VI, page 21 5.

* Same to same, Vol. II, page 596 ; Vol. VI, page 220.

* Same to same. Vol. II, page 597 j Vol. VI, page 221.

The Florida and
her tenders.
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the hostile expedition which it was proposed to

make against the United States, were open and

notorious at Liverpool. Mr. Dudley's correspond-

ence, already cited, was full of it. The means of

intelligence were as accessible to British authori-

ties as to the consular officers of the United States.

Nevertheless, it was esteemed to be the duty of

the officers of the United States to lay what had

come to their knowledge before Her Majesty's

Government. Mr. Dudley, the Consul at Liver-

pool, wrote to Mr. Adams that he had information

from many different sources as to the Oreto, " all

of which goes to show that she is intended for the

Southern Confederacy."^ Mr. Adams transmitted

the intelligence to Earl Russell, and said that he

"entertained little doubt that the intention was

precisely that indicated in the letter of the Consul,

the carrying on war against the United States."

* * * He added, " Should further evidence to

sustain the allegations respecting the Oreto be

held necessary to effect the object of securing the

interposition of Her Majesty's Government, I will

make an effort to procure it in a more formal

manner." ^

The United States ask the Tribunal to observe

' See Mr. Dudloy's dispatcht's of March 7, 12, and 15, Vols. II nnd VI.

' Dudley to Adams, Vol, II, page 594- Vol. VI, page 216.

" Adams to Kussell. Vol. II, page .193; Vol. VI. page 21G.
Ji

i
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The Florida and that, notwithstanding this offer, no objection was
her tenders. ./.-/.,.,. . I'li

taken as to theform of the information submitted by

Mr. Adams, nor was he asked by Earl Russellfor

further particulars. Lord Russell, however, in re-

ply, transmitted to Mr. Adams a report of the

British Commissioners of Customs, in which it

was stated that the Oreto was a vessel of war

"pierced forfour guns ;" that she was "builtby Miller

& Sons for Fawcett, Preston & Co.," and was " in-

tended for the use of Messrs. Thomas Brothers, of

Palmero ;

" that she " had been handed over

to Messrs. Fawcett & Preston ; that Miller &

Son stated their belief that the destination was

Palmero;" and that "the examiners had every

reason to believe that the vessel was destined for

the Italian Government."' Further representations

being made by Mr. Adams, the same officers sub-

sequently reported that, having received direc-

tions " to inquire into the further allegations made

in regard to the Oreto," they found " that the ves-

sel in question was registered on the 3d of March

in the name of John Henry Thomas, of Liverpool,

as sole owner ; that she cleared on the I'ollowing

day for Palermo and Jamaica, in ballast, but did

not sail until the 22d, * * * having a crew

of fifty- two men, all British, with the exception of

' \'ol. II, pugfs 595-965 Vol. VJ, page ai8.
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The Tribunal of Arbitration will observe that

even from the reports of these British officers it is

established that the Florida was a vessel of war,

" pierced for four guns ;

" and also that notwithstand-

ing their alleged belief that she Avas intended for the

King of Italy, she was allowed to clear for Ja-

maica in ballast. Attention is also invited to the

easy credulity of these officials, who, to the first

charges of Mr. Adams, replied by putting forward

the " belief" of the builders as to the destination

of the vessel, and who met his subsequent com-

plaints by extracting from the custom-house rec-

ords the false clearance which Bullock, and

Fraser, Trenholm & Co., had caused to be entered

there. Such an examination and such a report

can scarcely be regarded as the exercise of the

" due diligence " called for by the rules of the

Treaty of Washington.

The Florida arrived at Nassau on the 28th of

April, and was taken in charge by Heyliger, who

was then a well-known and recognized insurgent

agent. The Bahama arrived a few days later at

the same port by preconcerted arrangement. The

two branches of the hostile expedition, which had

left Great Britain in detachments, were thus

The Florida and
her tenders.

'A -:

' \ol. ir, pnge COS; Vul. VI. jiBgo -J.)!.

43
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The Florida nnd United ill British waters. They were united in
her tenders. . . . , • ^ n

their conception in the contracts with J^awcett,

Preston & Co. They were temporarily separated

by the shipment of a portion of the ammunition

and stores by rail to Hartlepool, and thence by the

Bahama. They were now again united, and the

vessels went together to Cochrane's Anchorage, a

place about nine miles from the harbor of Nassau,

not included in the port limits.

While there Captain Hickley, of Her Majesty's

ship Greyhound, thought it his duty to make a

careful examination of the vessel, and he reported

her condition to the Governor. In a remarkable

certificate, signed by himself, and by the officers

of the Greyhound, dated June 13, 1862, it is

stated that he "asked the captain of the Oreto

Avhether the Oreto had left Liverpool in all re-

spects as she was then; his answer Avas yes; in

all respects." ^ As, therefore, no changes had been

made in her after leaving Liverpool, Captain Hick-

ley's report may be taken to be the official evidence

of a British expert as to her character, at the time

of Mr. Adams's complaints, and of the customs

examinations. He says, " I then proceeded to

examine the vessel, and found her in every respect

fitted as a war vessel, precisely the same as ves-

» sels of a similar class in Her Majesty's Navy. She

' Vol. VI. pagt' 2JC.
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rooms and handmg-scuttles for powder as m war

vessels ; shell-rooms aft, fitted as in men-of-war

;

a regular lower deck with hammock-hooks, mess-

shelves, &c., &c., as in our own war vessels, her

cabin accommodations and fittings generally being

those as fitted in vessels of her own class in the

Navy. « » * She is a vessel capable of carry-

ing guns ; she could carry four broadside-guns

forward, four broadside-guns aft, and two pivot-

guns amidships. Her ports are fitted to ship and

unship
;
port-bars cut through on the upper part

to unship also. The construction of her ports, I

consider, are peculiar to vessels of war. I saw

shot-boxes all round her upper deck, calculated to

receive Armstrong shot, or shot similar. She had

breeching bolts and shackles, and side-tackle bolts.

Magazine, shell-rooms, and light-rooms are en-

tirely at variance with the fittings of a merchant

ship. She had no accommodation whatever for

the stowage of cargo ; only stowage for provisions

and stores. She was in all respects fitted as a

vessel of war of her class in Her Majesty's Navy.

* * * The Oreto, as she now stands, could, in

my professional opinion, with her crew, guns, arms,

and aynmunition, going out ivith atiother vessel

alongside of her, he equipped in twenty-four hours

for battler

'

' Vol. VI. pngfs 2M ami :ifiii.
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The judge before whom the case was tried,

commenting on this evidence, said :
" Captain Hick-

ley's evidence as to the construction and fittings of

the vessel I should consider conclusive even had

there been no other ; but that construction and

those fittings were made, not here, but in England." '^

This was, therefore, the condition of the Florida

when she left Liverpool. That she was then " in-

tended to cruise and carry on war" against the

United States there can be no reasonable doubt;

that she was " fitted out " and " equipped " within

the jurisdiction of Great Britain, with all the fit-

tings and equipments necessary to enable her to

carry on such war, is equally clear from Captain

Hickley's professional statement. " Arming " alone

was necessary to make her ready for battle. By

the rules of the Treaty of Washington either

the " fitting out " or the " equipping " constitute an

offense without the " arming." That Great Britain

had reasonable ground to believe that the fitting

out and the equipping had been done within its

jurisdiction, with intent that she should carry on

such a war, the United States claim to have sub-

stantiated. That she had been specially adapted

within British jurisdiction, to wit, at Liverpool, to

warlike use, will scarcely be questioned after the

positive testimony of Captain Hickley. That her

' Vol, V, page 513.
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departure from the jurisdiction of Great Britain

might have been prevented after the information

furnished by Mr. Adams would seem to be beyond

doubt, And that a neglect to prevent such de-

parture was a failure to use the "due diligence"

called for by the second clause of the first rule

of the Treaty obviously follows the last conclusion.

If these several statements are well founded, Great

Britain, by permitting the construction of the

Florida, at Liverpool, under the circumstances,

and by consenting to her departure from that port,

violated its duty as a neutral Government toward

the United States.

The United States Consul, soon after the arrival

of the Oreto at Nassau, called the attention of the

Governor to her well-known character.' The Gov-

ernor declined to interfere, and with an easy

credulity accepted the statements of the insurgent

agents that the vessel was not and would not be

armed," and he made no further inquiries. She

was then permitted to remain at Cochrane's An-

chorage. A second request to inquire into her

character was made on the 4th of June, and re-

fused.*' On the 7th of June both the Oreto and

the Bahama were arrested and brought up from

' Consul Whiting to Governor Bayley, May 9, 1862, Vol. VI,

page 235.

'' Nesbitt to Whiting, May 13, 1802, Vol. VI, page 236.

•' Vol. VI, pages 2,18-239.

The Florida and
her tenders.
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Tho Florida and Coclirane's Anchoragc into the harbor of Xassnu.
her tondiTu. /-xi ii •< -tt f > ^ nOn the 8th the mail- steamer Mehta arrived from

England, with Captain Raphael Serames and his

officers from the Sumter as passengers. They

"became lions at once."' The Oreto was imme-

diately released. The Consul re[X)rted this fact

to his Government, and said that " the character of

the vessel had become the theme of general con-

versation and remark among all classes of the citi-

zens of Nassau for weeks."" On the same day

Captain Hickley, whose professional eye had de-

tected the purjwse of the vessel from the begin-

ning, signed with his officers the certificate quoted

above.

The Consul, finding that renewed representations

to the Governor' were met by an answer that the

agents of the Oreto assured him of their intention

to clear in ballast for Havana, and that he had

given his assent to it,* applied to Captain Hickley,

of the Greyhound, and laid before him the evi-

dence which had already been laid before the civil

authorities. He answered by sending a file of

marines on board the Oreto and taking her into

custody.'^

The civil authorities at Nassau wore all nctivily
% —^

—

. .^__

' Wliitiiifj; t<i St'wnrd, Jiini' 19, 1802, Vol. VI, page 241.

' Whiting to St'wnrd, Juno 1.}, 1802, Vol. VI, pnge 242.
'' Whilinp; to Hajli^j . June 12. I8()2, Vol. VI, page 24,J.

* Nosbitt to VVhitiiiK, June l.i. I8(;2, Vol. VI, pagp 244.

* Whiting to St'wnrd, Jiuie 18, I8ti2, \'ol. VI, page 2.')0.
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friendly to the insurgents. With the Consul of The Fi..riiU mui

the United States they had only the formal rela-

tions made necessary by his ofhcial position. With

the insurgents it was quite different. We have

already seen how Heyliger thought they regarded

him. Maffitt, Semmes, and many other insurgent

officers were there, and were often thrown in con-

tact with the Govermnent officials. Adderley, the

correspondent of Fraser, Trenholm & Co., and

the mercantile agent of the insurgents, was one of

the leading merchants of the colony. Harris, his

partner, was a member of the Council, and was in

intimate social relations with all the authorities.

The principal law officer of the colony, who would

have charge of any prosecution that might be

instituted against the Oreto and the cross-examina-

tion of the witnesses summoned in her favor, was

the counsel of Adderley. All these circumstances,

combined with the open partiality of the colonial

authorities for the cause of the South, threw the

insurgent agents and officers at that critical moment

into intimate relations with those local authorities.'

If it had been predetermined that the Oreto

should be released by going through the form of

a trial under the Foreign Enlistment Act,^ the steps

could not have been better directed for that pur-

' Kirkpntricli ti> Scwnnl, Vol. \ I. pii};'' ^'^"'

'' This s<-cniin;;l}' hiirsli stati'incnt is I'lilly huriic ciiit hy thv

of till' triul. Set' \'(il. V, yn'^c 5(19.

f|Mirt
V '

•9
•I
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INSURGENT CRUISERS.

The trial commenced on the 4th of July,

The prosecution was conducted by a

gentleman who was at once Crown Counsel, Advo-

cate General, and confidential counsel of Adderley

& Co., RTid who, in a speech made in a trial in

another court, which took place after the Oreto was

libeled and before the decree was rendered, said

that the Union of the United States was " a myth,

a Yankee fiction of the past, now fully exploded."*

The temper with which he would manage the

prosecution of the Oreto may be imagined from

this speech. He hurried on the trial before evi-

dence could be obtained from Liverpool. He con-

ducted his cross-examinations so as to suppress

evidence unfavorable to the Oreto, when it could

be done. He neglected to summon witnesses who

must have been within his control, who could have

shown conclusively that the Oreto was built for

the insurgents, and was to be converted into a

man-of-war.' Maffitt knew it, but was not called.*

Pleyliger knew it, but was not called. Adderley

' Governor Bayley to Captain Hickley, Juno, 18G2.

" Whiting to Seward, August 1, 1862, Vol. VI, page 261.

' If the Tribunal will road the summary of this case In the opinion

of the court, which may be found at page 509 of Vol. V, it will be

found that this statement is not too strong.

* 'J'ho Oroto had in fact been ordered by nujlix'k, ns agent of the

Confederate GovcrnnKmt, frf)m one ship-building firm, as the Ala-

bama had boon ordered by him from another ; and Captain Mattitt,

the officer ap]K>intod to comninnd hor, was all this while nt \nssau,

awaiting the result of the tr'm\.~ Bernartl's Neulialily of Great Biiluiii.

pngi' .'),")l.
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knew it, but was not called. Evans and Chapman

were both there—officers in the insurgents' navy,

under the direction of Maffitt, drawing pay from

him as an officer in that navy, and giving receipts

as such.' They knew all about it, but were not

called. Harris,^ a member of the firm of Adderley

& Co., was called, but his ci'oss-examination was

so conducted as to bring out nothing damaging to

the vessel.'' He said, for instance, that the Oreto

was consigned to him by Fraser, Trenholm & Co.,

and was to clear for St. John's, New Brunswick.

It might have been supposed that counsel desirous

of ascertaining the truth would have followed up

these clews, and would have shown from this wit-

ness the origin and the real purposes of the vessel

;

but that was not done.

The direct examination of Captain Ilickley, of

the Greyhound, disclosed that officer's opinion of

the character and destination of the Oreto. His

cross-examination was conducted by a gentleman

who was represented to be the Solicitor General

of the Colony, but who, in this case, appeared

against the ('rown. The testimony of sailors was

also received to show that the vessel carried Con-

' Sec Evans and Chapman's vouchers, Nassau, July 28th, Vol. A'l,

page 330.

' See Consul Kirljpntrick's dispatch to Mr. Seward, July 7, 11863

Bs to the standing of these men, Vol. VI, page .127.

' Vol. '/, page .'iI7.
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The Florida and federate flags, and that Semmes and the other

insurgent officers were in the habit of visiting her.

The judge, in deciding the case, disregarded the

positive proof of the character, intent, and owner-

ship of the vessel. He said that he did not believe

the evidence as to the insurgent flags, coming from

common sailors, and he added, " Had there been a

Confederate flag on board the Oreto, I should not

consider it as very powerful evidence." The over-

whelming testimony of Captain Hickley and his

officers was summarily disposed of. To this he said,

'' I have no right whatever to take it into consid-

eration ; the case depends upon what has been

done since the vessel came within this jurisdiction."

While thus ruling out either as false or as irrele-

vant evidence against the vessel which events

proved to be true and relevant, he gave the willing

ear of credence to the misstatements of the per-

sons connected with the Oreto. He could see no

evidence of illegal intent in the acts of those who

had charge of the Oreto. It is no wonder that

the trial ended on the 2d of August with a judg-

ment that, " Under all these circumstances I do

not feel that I should be justified in condemning

the Oreto. She will therr lore be restored."'

The United States call the attention of the

Arbitrators to the important fact that the princi-

' Vol. v. page 521, Vul. VI, page 285.
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pal ground on which this vessel was released,

namely, the irrelevancy of the evidence of Cap-

tain Hickley and his associates, was believed by

Her Majesty's Government not to be in accord-

ance with British law. When the news of the

seizure of the Oreto arrived at London, Earl Rus-

sell directed inquiries to be made, " in order that

a competent officer should be sent to Nassau in

order to give evidence as to what occurred at

Liverpool in the case of that vessel." ' Her Ma^

jesty's Government evidently considered that it

would be relevant and proper to show the condi-

tion of the vessel when she left Liverpool; and

should it appear, as it did appear in Captain Hick-

ley's testimony, that at the time of her leaving

she was fitted out as a man-of-war, with intent to

cruise against the United States, then it would be

entirely within the scope of the powers of the

court in Nassau to condemn her for a violation of

the Foreign Enlistment Act of 1819. Had the

trial not been hurried on, such probably would

have been the instructions from London.

Both before and after the release of the Oreto,

Maffitt was shipping a crew at Nassau. One ynt-

ness deposes^ to shipping forty men. On the

8th of August she cleared for St. John's, New

' Vol. II. pages 010-611.

' Solomon's deposition. Vol. VI, piigt? 310,

347
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The Florida and Brunswick. This was on its face a palpable fraud.
her tenders. ^ , ii i -i-,. t. in t

On the 9th the schooner Prince Alired went to

the wharf of Adderley & Co., the Nassau corre-

spondents of Fraser, Trenholm & Co., and there

took on board eight cannon and a cargo of shot,

shells, and provisions, and then went over the bar

and laid her course for Green Cay, one of the

British Bahama Islands, about sixty miles distant

from Nassau. The Oreto, having been thoroughly

supplied with coal while at the island of New

Providence, lay outside with a hawser attached to

one of Her Majesty's ships of war. When the

Prince Alfred appeared she cast off the hawser,

and followed and overtook the Prince Alfred, and

gave her a tow. It Avas a bright moonlight night,

with a smooth sea, and the voyage was soon made.

The arms and ammunition, and so much of the

supplies as she had room for, were then trans-

ferred to the Oroto ; the rest were taken back to

Nassau, where the Prince Alfred went xmmolested

for her violation of the law. The two vessels

parted company, and the Oreto, now called the

Florida, made for the coast of Cuba.

The United States ask the Tribunal of Arbi-

tration to find that in these proceedings which

took place at Nassau and in the Bahamas, Great

Britain was once more guilty of a violation of its

duty, as a neutral, toward the United States, in re-

gard to this vessel.
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The Oreto had been, within the jurisdiction of The Florida and
her tenders.

Great Britain at Liverpool, specially adapted to

warlike use, with intent that she should cruise or

carry on war against the United States. She had

come again at Nassau within the jurisdiction of

Her Majesty, and no steps were taken to prevent

her departure from that jurisdiction. This alone

was a violation of the duties prescribed by the

second clause of the first rule of the Treaty; but

it was not the only failure of Her Majesty's offi-

cials to perform their duties at that time as the

representative of^ neutral Government.

The Oreto was armed within British jurisdic-

tion ; namely, at Green Cay. The arrangements

for arming, however, were made in the harbor of

Nassau ; and the two vessels left that port almost

simultaneously, and proceeded to Green Cay to-

gether. The purpose for which they went was

notorious in Nassau. This was so palpable an

evasion that the act should be assumed as having

taken place in the harbor of Nassau. In either

event, however, the act was committed within

British jurisdiction, and was therefore a violation

of the first clause of the first rule of the Treaty.

In like manner, the same acts, and the enlist-

ment of men at New Providence, were violations

of the second rule of the Treaty. There was no

diligence used to prevent any of these illegal

acts. •

H

i
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From Green Cay the Florida went to Carde-

nas, in the island of Cuba, and attempted to ship

a crew there. " The matter was brought to the

notice of the Government, who sent an official to

Lieutenant Stribling, commanding during Lieuten-

ant Commanding J. N. Maffitt's illness, with a copy

of the [Spanish] Queen's Proclamation, and notifi-

cation to him that the Florida had become liable to

seizure."' This efficient conduct of the Spanish

authorities made the officers of the Florida feel at

once that they were no longer in British waters.

She left Cuba, and on the 4th of September she

ran through the blockading squadron of Mobile,

pretending to be a liritish man-of-war, and flying

British colors,

Dunrig the night of the 16th of January, 1863,

the Florida left Mobile. On the morning of the 26th

of the same month she reentered the harbor of Nas-

sau. Between Mobile and Nassau she had destroyed

three small vessels, the Corris Ann, the Estelle, and

the Windward. At Nassau she was received with

more than honor. She " entered the port without

any restrictions," ^ and " the officers landed in the

garrison boat, escorted by the post adjutant. Lieu-

tenant Williams, of the Second West India Regi-

ment."^ The Governor made a feint of finding

fault with the mode in which she had entered, but

I Copy of Voucher of Manuel Cornny, Vol. VI, page 331.

' Whiting to Seward, January 26, 186.1. Vol, V], piigt- 333.
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ended by giving her all the hospitality which her The Florida and

. her tenders.

commander desired. She was at Nassau for thir-

ty-six hours,' and while there she took in coal and

provisions to last for three months.* This coal

was taken on board by " permission of the author-

ities."
=>

The attention of the Tribunal of Arbitration is

also invited to the excess of these and all similar

hospitalities, as violations of the instructions issued

on the 31st of January, 1862.''

" These orders required every ship of war or

privateer of either belligerent, which should enter

British waters, to depart within twenty-four hours

afterward, except in case of stress of weather, or

of her requiring provisions or things necessary for

the subsistence of her crew, or repairs. In either

of these cases she was to put to sea as soon

after the expiration of the twenty-four hours as

possible, taking in no supplies beyond what might

be necessary for immediate use, and no more

coal than would carry her to the nearest port of

' Whiting to Seward, January 27, 1863, Vol. VI, page 333.

" Journal quoted ante, page — . Sec also Vol. II, page 617. See

also Vol. nTI, page 335, the deposition of John Deinerith, who says,

" We filled her bunkers with coal, and placed some on deck and in

every place that could hold it. I suppose that she had on board

over one hundred and eighty tons that we put there. She did not

have less than that quantity. The coal was taken from the wharves

and from vessels in the harbor. The money for coaling her was
paid from Mr. Henry Adderley's store."

' Whiting to Wtlls, Vol. II, page 616.

* Vol. IV, page 175.

?F
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The Florida and her owii countrv, OT some nearer destination, nor
her tenders.

after coaling once in British waters Avas she to be

suffered to coal again within three months, un-

less by special permission."

'

These rules were rigidly enforced against the

United States. They were not only relaxed, but

they were oftentimes utterly disregarded in the

treatment of the insurgent vessels.

The Florida when at Nassau, in the months of

May, June, and July, 1862, and again in the

month of January, 1863, was distant from Wil-

mington, Charleston, or Savanah, only two, or at

most three, days' steaming. She ordinarily sailed

under canvas. Even when using steam in the

pursuit and capture of vessels her consumption of

coal, as shown by her log-book, did not average

four tons a day. Thirty tons, (more than the

amount taken by the United States Steamer Da-

cotah in September, 1862,) was all that she should

have been allowed to take on board under the in-

structions, even had she been an honest vessel,

and one that (jrreat Britain was not bound to

arrest and detain. Yet in July, 1862, she received

all the coal she wanted, and in January, 1863, she

took on board a three months' supply.

The Tribunal also will note that in January,

1863, the entry into the harbor, though made

Bt'vnnrd's Neutrality ol'Greiit Hrilain, pnges 265 and 266.
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without permission, was condoned; that the visit

lasted thirty-six hours instead of twenty-four ; and

that the "supplies" exceeded largely what was

immediately necessary for the subsistence of the

crew.

This excessive hospitality was in striking con-

trast with the receptions given to vessels of the

United States at that port. It has already been

shown that in December, 1861, the United States

had been forbidden to land coals at Nassau or

Bermuda, except on condition that it should not be

used for their vessels of war. It has also been

shown that in September, 1 862, the United States

war steamer Dacotah was forbidden to take more

than twenty tons of coal, and that only upon con-

dition that for ten days she would not re-appear in

British waters. On the 20th of the previous

November the commander of the Wachusett was

informed that he could not be allowed even to

anchor, or to come within three miles of the shore,

without permission of the Governor. In fact, the

indignities to which the vessels of the United

States were subjected were so great that the Rear-

Admiral in command of the fleet, on the 2d «Tan-

uary, 1863, wrote to the Secretary of the Navy,

"I have not entered any British port except

Bermuda, nor do I intend to enter, or permit any

of the vessels of the squadron to ask permission to

45
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Tiio Fioriiia and enter, OF subjict iin'sclf oiul thosi! under my com-
her tuii(l«r!i.

mancl to the discourtesies thosi; wlio had entered

heretofore had received.'"

The United States insist that these excessive

hospitalities to the Florida and these discourtesies

to the vessels of Avar of the United States con-

stituted a further violation of the duties of Great

Britain as a neutral. By furnishing a full supply

of coal to the Florida, after a similar hospitality

had been refused to the vessels of the United

States, the British officials permitted Nassau to be

made a base of hostile operations against the United

States ; and for this, as well as for other violations

of duty as to that vessel, which have been already

noticed. Great Britain became liable to the United

States for the injuries resulting from her acts.

The F'lorida left the port of Nassau on the after-

noon of the 27th of January, 1863. By the middle

of the following month her coal was getting low.

On the 26th day of February Admiral Wilkes, in

command of the United States Squadron in the

West Indies, wrote to his Government thus :
" The

fact of the Florida having but a few days' coal makes

me anxious to have our vessels off the Martinique,

which is the only island at which they can hope to

get any coal or supplies, the English islands being

' Rt^ar-Admii-al Will<«s t<» tlio S«'crotary "f the Navy, January 2,

1862.
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cut ott' under the rules of Her Majesty's Govern-

ment for some sixty days yet, which precludes thi;

possibility, unless by chicanery or fraud, of the

hope of any coal or comfort there.'" Admiral

Wilkes's hopes were destined to disappoiiitment.

On the 24th of February, two days before the

date of his dispatch, the Florida had been in the

harbor of Barbadoes, and had taken on board

about one hundred tons ^ of coal in violation of the

instructions of January 81, 18G2.

Rear-Admiral Wilkes, hearing of this new

breach of neutrality, visited Barbadoes ten days

later to inquire into the circumstance. He ad-

dresscid a letter to the (lovornor, in which he said,

" I have to request yoiu* Excellency will afford

me the opportunity of laying before my Govern-

ment the circumstances under which the Florida

was permitted to take in a supply of coal and pro-

visions to continue her cruise and operations, after

having so recently coaled and provisioned at Nas-

sau, one of Her Majesty's colonies in the West

Indies, ample time having been afforded, some

thirty days, for the information to have reached

this island and Government ; and if any cause ex-

isted why an investigation was not instituted after

the letter to Your Excellency was received from

Tli(> Floritlu uikI

her tcndorH.

' AdinirnI Wilkes to Mr. Welles, Vol. VI, pago ;t.l8.

• Tr(i« bridge to Sewunl. Vdl. II, page 619. Vol. VI, page .•1;J!).

Mm
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'I'hu Floriilu Hiitl the United States CoiimuI." ' The Governor evaded

the question. He " doubted very much whether

it would be desirable to enter into correspondence

upon the points adverted to," and said that "in

sanctioning the coaling of the Florida, he did no

more than what he had sanctioned in the case of

the United States steamer of war San Jacinto."'

There was no parallel or even resemblance be-

tween the treatment of the San Jacinto and that

of the Florida. On the 13th of November, 1863,

the San Jacinto received seventy-five tons of coul

and some woo<l at liarbadoes. With that excep-

tion she received no coal or other fuel from a Brit-

ish port during that cruise.

'

Under these circumstances the United States

must ask the Tribunal to declare that the burden

is upon Great Britain to establish that this express

violation of Her Majesty's proclamation was inno-

cently done. Whether done innocently or design-

edly, they insist, for the reasons already set forth,

that the act was a new violation of the duties of a

neutral, and furnished to the United States fresh

cause of complaint against Great Britain.

Before completing the history of this vessel, the

United States desire to show to the Tribunal how

the vessels of the United States were received at

' VVilki's to Wiilker, Vol. II, pii;;() «:i8 ; Vol. VI. pu^f 34a.

" Wnlkor to Wilkes, Vol. II. pagu (1^9 ; Vol. VI. page 344.

" liubesoii lo l-'ish. Vol, VI. pngo 31 J.
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Barbiulot's, tlu; port at which the Florida ruci'ived

th(! hist-nuiitioiiod su})ply of coal. Thiy have

already referred to the tn-atuieiit of their vessels

at Nassau and Hermuda. Captain Charles lloggs

arrived at Barbadoivs in April, 18G5, in the United

States war steamer Connecticut, and made appli-

cation for permission to remain there '' a few days

for the purpose of overhauling the piston and feed-

pump of the engine."' The Governor replied,

" It will be necessary for you, before I can give my
sanction to your staying here longer than twenty-

four hours, to give a definite assurance of your

inability to proceed to sea at the expiration of

that time, and as to the period within which it

would be possible for you to execute the neces-

sary rt-pairs.'"* Captain Hoggs replied, " Your

lettir virtually refuses the permission requested,

inasnmch as it requires me to give a definite

assurance of my inability to proceed to sea at the

termination of twenty-four hours. This I cannot

do, as an American man-of-war can always go to

sea in some manner. I shall do this, although

with risk to my vessel and machinery. Regretting

that the national hospitality of remaining at anchor

for the purposes named in my letter of this morn-

ing is refused, I have the honor to inform you that

' Captain BtiKK" to Governor Wnlkor, Vol. VI, pugo 178.

' Governor Walkt-r to Captain Bfiggs. Vol. VI, papti 178.
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'I'lie Florida und I shall depart from this port to-morrow at 10
her tenders.

A.M."'

liarbadoes as well as Nassau having been thus

made a base of hostile operations against the

United States, the Florida again sailed out on her

work of destruction on the evening of the 26th of

February, 1868, and in a short time captured or

destroyed the following vessels of the commercial

marine of the United States, viz : the Aldebaraii,

the Clarence, the Commonwealth, the Crown

Point, the Genci'al Berry, the Henrietta, the M. J.

Colcord, the Lapwing, the Oneida, the Rienzi, the

Southern Cross, the Star of i^eace, the William 15.

Nash, and the lied Gauntlet. An intercepted let-

ter from her connnander to Bullock, dated April

25, 1863, says, "The Florida has thus far done

her duty. Six million dollars will not make good

the devastation this steamer has committed." ^

On the 16th of July, 1863, the Florida arrived

at Jicrmuda. She remained iilne days in that port,

and was thoroughly repaired both in her hull and

machinery. She also took on board a full supply

of the best Cardiff coal, which had been brought

to her from Halifax by the transport Harriet

Pinckney.'' This was permitted notwithstanding

the general order that neither belligerent was to

' Captain B<iggs tn Guvernor Wniitor, Vol. VI, page 179.

* Vi.l. II. pngc 629 ; Vol. VI, page ;J46.

' Ciitisul's rcix)rt to Mr. Sownrd.

i
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be pcrmitito.d to make coul depots in liritish colonial Tho Florida nmi
her tenders.

ports.

Here, again, were freah-recnrrin^' violations of

the duties of Great Britain as a maitral, to be

added to the accunuilated charges that have

already been made as to this vessel.

With the improvements, repairs, and supplies

obtained at Bermuda th(^ Florida started for Brest.

In crossing the Atlantic she destroyed the Francis

B, Cutting on the 6th of August, and the Avon on

the 20th. On the 3d of September Maffitt reports

Irom Brest to Bullock, at Liverpool, " a list of men

discharged from the Florida, with their accounts

and discharges," and he asks him "to provide

them situations in tht; service.'" We huve already

seen that when Bullock received this letter he was

low in funds.- He was, however, able to send

from Liverpool to Brest for the Florida some new

machinery and armament, ' and also a crew.^

Tlu! Florida left Brest in January, 1804, and

entered the port of Bermuda in the following May,

remaining, however, only long enough to land a

sick officer. In June she rt^turncd to that port and

made apj)lication for permission to repair. Tho

' Vol. II, page t)39 ; Vol. VI, pnge 349.

' Auto, pngo —

.

' Dudley to Sownrd, January 21. 18(14. Fruscr, Tronholm & Co.

Ilai-ncy, Scplcnilicr 22, I86.i, Vol. VI. pane .'(52.

• Morse to Soward. January S. 1864. Vol. VI. pane 3.").'t.
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V

The Florida and Govemor directed an examination to be made by
her tenders.

experts, who reported:' "1. She can proceed to

sea with snch repairs as can be made good here,

which, as far as we can judge, will require five

days for one man, viz, a diver for two days and a

fitter for three days ; or three complete days in all.

2. She can proceed to sea with safety in her pres-

ent state under steam, but under sail is unman-

ageable with her screw up in bad weather, and

her defects aloft (cross-trees) render maintop-mast

unsafe. This could be made good in two days."

On this report, the Florida received permission to

remain there five days; she actually remained

nine days. While therfe she took on board one

hundred and thirty-five tons of coal, half a ton of

beef, half a ton of vegetables, a large supply

of bread, provisions and medicines, a large supply

of clothing and other stores, and twenty days of

carpenter's work were done upon the vessel.-

Morris, the new commander, then drew upon

Bullock, in Liverpool, in order to pay these bills

and provide hir.iself with means for a cruise ; and

on the 27th of June, 1864, the Florida, being thus

completely fitted out, left the port of Bermuda,

and cruised off the harbor, boarding all vessels

approaching the island.''

' V.il. VI.poKO ;»57.

'^ S<c (111' vouchers t'oi' tlieir iiitviiicnts, Vol. A'l. pii^e .'158. «t soq.

" Wi'lle.s to J<e«ar(l, Vol. II. pn|B;p fi52.
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The breach of neutrality and violation of the in-

structions issued for the observance of British offi-

cials involved in these transactions were brought

to Earl Russell's notice by Mr. Adams.* Earl

Russell replied that " although some disposition

was manifested by the commander of the Florida

to evade the stringency of Her Majesty's regula-

tions, the most commendable diligence and strict-

ness in enforcing those regulations was observed

on the part of the authorities, and no substantial

deviation, either from the letter or from the spirit

of those regulations, was permitted to or did take

place.'"'

With the evidence now submitted to the Tri-

bunal, which are the original vouchers for the

purchases made at Bermuda by the Florida, it is

evident that Earl Russell must have been misin-

formed when he stated that there had been no

deviation from the regulations. The five days'

stay which was granted was exto .ded to nine.

Twenty days' carpenter work were done instead

of five; supplies for a cruise were taken instead

of supplies for immediate use; clothing, rum,

medicines, and general supplies were taken, as

well as supplies for the subsistence of the crew;

one hundred and thirty-five tons of coal were

I Adams to RusspII, Vol. II, page 651.

'' RiiRsclI to Adams. Vol. II, page 653.

The Florida and
her tenders.
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The Florida and taken instead of twenty. In all this the United
her tenders. ^ n i ' t i i •

States find fresh and cumulative cause of com-

plaint on account of this vessel.

They also call the particular attention of the

Tribunal to the fact that at that time there was

no necessity of making any repairs to the Florida.

The experts employed by the Governor to make

the examination reported, " She can proceed to sea

ii'ith safety in her present state under steam." The

repairs, therefore, were only necessary to enable

her to use her sails, banking her fires,' and laying

to for the purpose of watching and destroying

the commerce of the I'nited States. Permitting

any repairs to be made at that time was another

violation of the duties of Great Britain as a neutral

toward the United States.

The Florida left Bermuda on the 27th of June,

1864. On the 1st of July sh^ destroyed the

Harriet Stevens; the Golconda on the 8th; the

Margaret Y. Davis on the 9th; the Electric Spark

on the 10th; and the Mondamin on the 26th of

September, all being vessels belonging to the

commercial marine of the United States. On the

7th of October, 1864, her career as an insurgent

cruiser terminated at Bahia.

During her cruise, three tenders were fitted

out and manned from her officers and crew. The

' Mnftitt fii Blimey. Veil. A' I, ]infrcs 3") 1-2.

V
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\

Clarence was captured by her off the coast of iho Florida mui

Brazil on the 6th of May, 1863. She was then

fitted out with guns, officers, and men, and during

the first part of the month of June, 1863, cap-

tured and destroyed the Kate Stewart, the Mary

Alvina, the Mary Schindler, and the Whistling

Wind. On the 10th of that month she captured

the Tacony. The Clarence was then destroyed

and the Tacony was converted into a tender, and,

in the same month, destroyed the Ada, the Byzan-

tian, the Elizabeth Ann, the Goodspeed, the L. A,

Macomber, the ^larengo, the Ripple, the Rufus

Choate, and the Umpire.' On the 25th she cap-

tured the Archer. The crew and armament were

transferred to that vessel and the Tacony burned.

On the 27th the United States revenue cutter

Caleb Cushing was destroyed by the Archer.

The amount of the injury which the United

States and its citizens suffered from the acts ol'

this vessel and of its tenders will be hereafter

stated. The United States, with confidence,

assert, that they have; demonstrated that Great

Britain by reason of the general principles above

stated, and in consequence of the particular acts

or omissions hereinbefore recited, failed to fulfill

all of the duties set forth in the three rules of the

sixth a] tide of the Treaty, or recognized by the

' Viil. VI. imfjo .570,

ir|
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Tho Florida and principles of International Law not inconsistent

with such rules, and they ask the Tribunal to cer-

tify that fact as to the Florida and as to its ten-

ders. Should the Tribunal exercise the power

conferred upon it by Article VII of the Treaty,

to award a sum in gross to be paid to the United

States, they ask that in considering the amount

so to be awarded, the losses of individuals in the

destruction of their vessels and cargoes, by the

Florida, or by its tenders, and also the expenses

to which the United States were put in the pur-

suit of either of those vessels, may be taken into

account.

THE ALABAMA, AND HER TENDER,
THE TUSCALOOSA.

The Alabama, a vessel which has given the

generic name to the claims before this Tribunal,

is thus described by Semmes, her commander:

" She was of about 900 tons burden, 230 feet in

length, 32 feet in breadth, 20 feet in depth, and

drew, when provisioned and coaled for cruise, 15

feet of water. She Avas barkentine-rigged, with

long lower masts, which enabled her to carry

large fore and aft sails, as jibs and try-sails. The

scantling of the vessel was light compared with

vessels of her class in the Federal Navy, but this

was scarcely a disadvantage, as she was designed

Tho Alabama,
uiid her tender,

the Tuscaloosa.
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;

as u scourge of the enemy's commerce rather The Alabama,

, . ,
«">d her tender,

than for battle. Her engine was of 300 horse- the Tuscaloosa.

power, and she had attached an apparatus for con-

densing from the vapor of sea-water all the fresh

water that her crew might require. * * * Her

armament consisted of eight guns ; six 32-pound-

ers in broadside, and two pivot-guns amidship, one

on the forecastle, and the other abaft the main-

mast, the former a 100-pounder rifled Blakeley

and the latter a smooth-bore 8-inch."

'

The Alabama was built, and from the outset

was " intended for, a Confederate vessel of war."
'^

The contract for her construction was " signed by

Captain Bullock on the one part and Messrs. Laird

on the other." The date of the signature cannot

be given exactly. The drawings were signed

October 9, 1861, and it is supposed that the con-

tract was signed at or about the same time. " The

ship cost in United States money about ^^255,000."

The payments were made by the agents of the

insurgents. Bullock " went almost daily on board

the gun-boat, and seemed to be recognized in

authority ; " in fact, '' he superintended the build-

ing of the Alabama."
'^

On the 15th of May she was launched under the

' Semmes's Adventures Afloat, pages 402, 403.

' Journal of an officer of the Alabama. See Vol. IV, page 181.

» Dudley to Edwards, Vol. Ill, page 17 ; Vol. VI, page 383.

< <f- iJJ J ^
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;»'.

The Alabama, name of the 290.' Her officers wore in England
and her tender, '='

the Tuacaioosa. awaiting her completion, and were paid their sal-

aries " monthly, about the first of the month, at

Fraser, Trenholm & Co.'s office in Liverpool."^

The purpose for which this vessel was being

constructed was notorious in Liverpool. Before

she was launched she became an object of sus-

picion with the Consul of the United States at

that port, and she was the subject of constant cor-

respondence on his part with his Government and

with Mr. Adams."

The failure of Mr. Adams to secure in the pre-

vious March the interference of Her Majesty's

Government to prevent the departure of the Flor-

ida, appears to have induced him to think that it

would be necessary to obtain strictly technical

proof of a violation of the municipal law of Eng-

land before he could hope to secure the detention

of the then nameless Alabama. That he had good

reason to think so is not open to reasonable doubt.

On the 23d of June he thought he had such proof.

He wrote Earl Russell that day,* recalling to his

recollection the fact that notwithstanding the favor-

able reports from the Liverpool customs in regard

to the Florida, there was the strongest reason lor

' Dudley to Seward, Vol. Ill, page 1 ; Vd. VI, page 371.

" Vol. III. page 146 ; Vol. VI, page J.JJ.

'' See Vol. Ill, paisim.

* Adams to Ru.ssell, Vol. Ill, page 5 ; Vol. VI, page 375.
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believing that she had gonv. to Nassau, and was The Alabama,

. and her tender,

there " engaged in completing her armament, pro- the Tuscaloosa,

visioning, and crew," for the purpose of carrying

on war against the United States.' He continued,

" I am now under the painful necessity of appris-

ing your Lordship that a new and still more pow-

erful war-steamer is nearly ready for departure

from the port of Liverpool on the same errand."

" The parties engaged in the enterprise are per-

sons well known at Liverpool to be agents and

officers of the insurgents of the United States."

" This vessel has been built and launched from the

dock-yard of persons, one of whom is now sitting

as a member of the House of Commons, and is

fitting out for the especial and manifest object of

carrying on hostilities by sea." He closed by

soliciting such action as might " tend either to stop

the projected expedition, or to establish the fact

that its purpose is not inimical to the people of the

United States."

Earl Russell replied that he had referred " this

matter to the proper department of Her Majjesty's

Cxovernmeut," and on the 4th of July, 1862, he

inclosed tht- customs report on the subject, in

which it is stated that " the otlicers have at all

' The Fldi-itla iirrivi-d at Nassau April 28, und the Bubama with

her armnmiMit a lew days later. These facts wore undoubtedly

known til Lord liussiell and t<j Mr. Adams when this letter was
written.

- Rnasell to Adams. Vol. III. page 6 ; Vol. VI. page 37«.

i
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Tho Alabama, times free access to the building yards of the

the Tuwaioosa.
' Messrs. Laird, at Birkenhead, where the vessel is

lying, and that there has been no attempt^ on the

part of her builders^ to disijuise, what is most apparent,

that she is intended for a ship of war." It was further

said that " the description of her in the communi-

cation of the United States Consul is most correct,

with the exception that her engines are not con-

structed on the oscillatory principle." " With

reference to the statement of the United States

Consul that the evidence he has in regard to this

vessel being intended for the so-called Confederate

Government in the Southern States is entirely

satisfactory to his mind," it was said that " the

proper course would be for the Consul to submit

such evidence as he possesses to the collector at

that port, who would thereupon take such meas-

ures as the Foreign Enlistment Act would require
;"

and the report closed by saying " that the officers

at Liverpool will keep a strict watch on the vessel."'

The point that the vessel was intended for a vessel

of war being thus conceded, Mr. Adams thereupon,

at once, relying upon the promise to keep watch

of the vessel, instructed the Consul to comply with

the directions indicated in the report of the Com-

missioners and furnish all the evidence in his

Vol. Ill, page 7 ; Vol. VI. page .H79.
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possession to the Collector of Customs at Livor-

))O0l.'

Mr. Dudley did so on the 9th of July, in a letter

to the Collector of Liverj)Ool,^ and the attention

of the Tribunal of Arbitration is called to the fact

that every material allegation in that letter has

been more than borne out by subsequent proof.

The Collector replied that he was " respectfully of

opinion that the statement made Avas not such as

could be acted upon by the officers of the reveime

unless legally substantiated by evidence."'' And

again, a feAV days latter, he said to Mr. Dudley,

" The details given by you in regard to the said

vessel are not sufficient, in a legal point of view,

to justify me in taking upon myself the responsi-

bility of the detention of this ship."

'

Thus early in tlie history of this cruiser the

point was taken by the British authorities—a point

maintained throughout the struggle—that they

would originate nothing themselves for the main-

tenance and performance of their inti'rnationnl

duties, and that they would listen to no representa-

tions from the officials of the United States which

did not furnish technical evidence for a criminal

prosecution under the Foreign Enlistment Act.

' Adams to Wilding. Vol. Ill, pago 8 ; Vol. VI, page .JSl.

' Dudley to Edwards, Vol. Ill, pago 17 ; Vol. VI. pago .{83.

^ Edwards to Dudley, Vol. Ill, page 19; Vol. VI, page 38,").

* \V>1. VI, page .189.
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The Alabama,
and her tender,

the Tuscaloosa.

i!«

INSURGENT CRUISERS.

The energetic Consul of the United States at

Liverpool was not disheartened. He caused a

copy of his letter to be laid before R. P. Collier,

Esq., one of the most eminent barristers of Eng-

land, who, a few months later, became Solicitor

General of the Crown, under Lord Palmerston's

administration, and who is now understood to be

the principal law adviser of the Crown.

Mr. Collier advised that "the principal officer

of the customs at Liverpool * * be applied

to to seize the vessel, with a view to her condem-

nation," and, "at the same time, to lay a state-

ment of the fact before the Secretary of State for

Foreign Affairs, coupled with the request that

Her Majesty's Government would direct the vessel

to be seized, or ratify the seizure if it has been

made."*

It was useless to attempt to induce the collector

to seize the vessel. Mr. Dudley thereupon set

about to get the direct proof required by the

authorities as to the character of the Alabama or

290. " There were men enough," he said, " who

knew about her, and who understood her char-

acter, but they were not willing to testify, and, in

a preliminary proceeding like this, it was impos-

sible to obtain process to compel them. Indeed,

no one in a hostile community like Liverpool,

' Vol. Iir, |)iige 10 ; Vol. VI, page 388.
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where the feelins and sentiment are against us, T""".^
Alabama,

° o 7 and her tender,

would be a willing witness, especially if he resided *''® Tuscaloosa.

there, and was any way dependent upon the peo-

ple of that place for a livelihood."* At last Mr.

Dudley succeeded in finding the desired proof.

On the 21st day of July, he laid it in the form of

affidavits before the Collector at Liverpool in com-

pliance with the intimations which Mr. Adams had

received from Earl Russell.'' These affidavits

were on the same day transmitted by the Collector

to the Board of Customs at London, with a request

for instructions by telegraph, as the ship appeared

to be ready for sea and might leave any hour.'

Mr. Dudley then went to London, and on the 23d

of July laid the affidavits before Mr. Collier for

his opinion.* Copies of the affidavits will be found

in Vol. Ill, page 21 to 28, and Vol. VI, page 391,

et seq.

It is not necessary to dwell upon the character

of this proof, since it was conclusively soon passed

upon by both Mr. Collier and by Her Majesty's

Government. It is sufficient to say that it

showed affirmatively that the 290 was a " fighting

vessel ;" that she was " going out to the Govern-

ment of the Confederate States of America to

> Dudley to Seward, Vol. Ill, page 13.

« Dudley to Seward, Vol. Ill, page 13 5 Vol. VI, page 390.

" Collector to Commissioners, Vol. Ill, page 20; Vol. VI, page 395.

Vol. Ill, page 29 ; Vol. VI, page 398.
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Till' Alabunui,

and her tender,

the Tuscaluosa.

cruise and commit hostilities against the Govern-

ment and people of the United States of America ;"

" that the enlisted men were to join the ship in

Messrs. Laird & Co.'s yard ;" that they were en-

listing men " who had previously served on fight-

ing ships;" that the enlistments had then been

going on for over a month, and that there Avas

need of immediate action ' by the British Govern-

ment, if action was to be of any service in pro-

tecting its neutrality against violation.

Mr. Collier said immediately, " It appears diffi-

cult to make out a stronger case of infringement

of the Foreign Enlistment Act, which, if not

enforced on this occasion, is little better than a dead

letter. It well deserves consideration whether, if

the vessel be allowed to escape, the Federal Gov-

ernment would not have serious grounds of re-

monstrance."^

The 290 was at this time nearly ready for sea,

and time was important. Mr. Dudley, through

his counsel, in order that no time might be lost,

on the same day laid Mr. Collier's new opinion

before the Under Secretary of State for Foreign

Affairs and before the Secretary of the Board of

Customs. The Under Secretary " was not dis-

posed to discuss the matter, nor did he read Mr.

Collier's opinion."* The Secretary of the Board of

r " Vol. Ill, page 29 ; Vol. IV, page 398.

' Squary to Adams. Vol. HI, page 29 ; Vol. VI, page 397.
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."

re-

Customs said that the Board could not act without
and^'her^'teX'

orders from the Treasury Lords.' The last of the Tuscaloosa,

these answers was not communicated until the

28th of July.

The additional proof and the new opinion of

Mr. Collier were also officially communicated to

Her Majesty's Government through the regular

diplomatic channels. On the 22d of July copies

of the depositions of Dudley, Maguire, DaCosta,

Wilding, and Passmore Avere sent to Lord Russell

by Mr. Adams;" and on the 24th of July copies

of the depositions of Roberts and Taylor were in

like maimer «ent to Lord Russell. These were

acknowledged by Earl Russell on the 28th.

On that day " these papers were considered by

the law officers of the Crown ; on the same even-

ing their report was agreed upon, and it was in

Lord Russell's hands early on the 29th. Orders

were then immediately sent to Liverpool to stop

the vessel."^

Thus it appears that this intelligence, which

Great Britain regarded as sufficient to require the

detention of the 290, was communicated to Her

Majesty's Government in three ways : first, on the

21st of July, through the channel at Liverpool

• Vol. Ill, page 31 ; Vol. VI, page 406.

" Vol. Ill, page 21
i
Vol. VI, page 397.

^ A speech delivered in the House of Cummons on Friday, August

4, 1871, by Sir Koundell Palmer, M. P. for Kichmond, page 16.
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anrVr'^'teS ^^^cli had been indicated by Earl Russell ; second,

thoTu8caioo*«. '

ojj ^Yie 22d by the solicitor of Mr. Dudley in per-

son to the Customs and to the Under Secretary of

State for Foreign Affairs at the Foreign Office;

and thirdly, on the 23d and on the 24th by Mr.

Adams officially. It also ap})ears that the infor-

mation communicated on the 21st was trans-

mitted to London by the collector, with the state-

ment that the vessel might sail at any hour, and

that it was important to give the instructions for

detention by telegraph ; and it still further appears

that notwithstanding this official information from

the collector, the papers were not considered

by the law advisers until the 28th, and that the

case appeared to them to be so clear that they

gave their advice upon it that evening. Under

these circumstances, the delay of eight days after

the 2l8t in the order for the detention of the ves-

sel was, in the opinion of the United States, gross

negligence on the part of Her Majesty's Govern-

ment. On the 29th the Secretary of the Commis-

sion of the Customs received a telegram from

Liverpool saying that " the vessel 290 came out of

dock last night, and left the port this morning."

'

Mr. Adams was justly indignant at the failure of

the customs authorities to redeem their voluntary

promise to watch the vessel.^

> Vol. Ill, page 36. Adams to Russell, Vol. Ill, page 536.
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I

On the 31st of July Mr. Adams had a "confer- '!'•"'. '^i^bama,
•' ami her tender

ence Avith Lord Russell at the Foreign Office," at ""^ 'i'"«;aioo8a.

which " his Lordship first took up the case of the

290, and remarked that a delay in determining

upon it had most unexpectedly been caused by the

sudden development of a malady of the Queen's

Advocate, Sir John D. Harding, totally incapaci-

tating him for the transaction of business. This

had made it necessary to call in other parties,

whose opinion had been at last given for the reten-

tion of the gun-boat, but before the order got down

to Liverpool the vessel was gone. He should^ how-

ever, send direfitions to have her stopped if she went,

as was probable, to Nassau.'" The judgment of

Her Majesty's Government upon the character of

the Alabama and upon the duty of Great Britain

toward her was, therefore, identical with that of

Mr. Collier.

The departure of the 290 from Birkenhead was

probably, it may be said certainly, hastened by the

illicit receipt of the intelligence of the decision of

the Government to detain her.^

After leaving the dock she " proceeded slowly

' Vol. Ill, pages 35, 36; Vol. VI, page 414.

' Semmes says in his Adventures, "Fortunately for the Confed-

erate vessel tidings of the projected seizure were conveyed to Birken-

head." " Our unceremonious departure was owing to the fact of

news being received to the effect that the customs authorities had

orders to board and detain us that morning."—Vol. IV, page 181.
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The Aiabanm, Jown the Mersev. Both the Lairds were on board,
nnd her tenner, •' '

the Tuscaloosa. ^^d ^jg^ Bullock. On the way down the river

Laird settled with the paymaster for some pur-

chases for the vessel, and i)aid into his hands a

small sum of money/

At the bell-buoy the Lairds and the ladies left

by a tug, and returned to Liverpool. The 290

slowly steamed on to Moelfra Bay, on the coast of

Anglesey, where she remained " all that night, all

the next day, and the next night." No effort was

made to seize her.

During this time the tug Hercules, which had

returned from the bell-buoy with the Lairds and

the ladies, took on board at Liverpool a number

of new hands for the 290. One account says

there were as many as forty.^ The master of the

Hercules admits that there might have been thirty.''

This was done publicly— so publicly that the

United States Consul knew of it, and notified the

Collector. The Collector had his orders to seize

the 290, and had only to follow the Hercules to

get the information which would enable him to

obey those orders. He did cause the Hercules to

be examined. The Surveyor who did that work

' Vol. Ill, page 147; Vol. VI,
» Vol. VI, page 408.

' Vol. VI, page 41 1.

page 437.

!
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reijorted to him that there were a number of per- 'P*.
AUbam*,

* ^ and her tender,

sons on board, who admitted " that they were a "'*' Tuscaloosa.

portion of the crew, and were going to join the

gun-boat," ' and yet he neither stopped the Her-

cules, nor followed it. In an emergency when, if

ever, the telegraph ought to have been employed,

he wrote a letter by mail to the Commissioners of

Customs at London," which could not be received

until the following day. When this letter was

received the Commissioners took no notice of the

admitted recruitment of men, but ordered inquiries

to be made as to powder and guns.^ Before these

inquiries could be commenced, the oflfender was

at sea/ Under the circumstances this hesitation

and delay, and the permitting the Alabama to lie

unmolested in British waters for over two days, is

little short of criminal in the officials who were

or should have been cognizant of it.

When the Alabama left Moelfra Bay her crew

numbered about ninety men.'' She ran part way

down the Irish Channel, then round the north

coast of Ireland, only stopping near the Giant's

Causeway. She then made for Terceira, one of

' Vol. VI, page 409.

» Vol. VI, page 410.

» Vol. IV, page 410.

« Vol. IV, page 413,

* Vol. Ill, page 46. Two crew-lists are in the aoeompanying vol-

umes. One will be found in Vol. Ill, page 150; the other, in VoL
HI, page 213.

48
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«nd''*her^*temfer
^^® Azores, which she reached on the 10th of

the Tuidoow. ' August.'

On the 18th of August, while she was at Ter-

ceira, a sail was observed making for the anchor-

age. It proved to be the " Agrippina of London,

Captain McQueen, having on board six guns, with

ammunition, coals, stores, &c., for the Alabama."

Preparations were immediately made to transfer

this important cargo. On the afternoon of the

20th, while employed discharging the bark, the

screw-steamer Bahama, Captain Tessier, (the

same that had taken the armament to the Florida,

whose insurgent ownership and character were

well known in Liverpool,) arrived, " having on

board Commander Raphael Semmes and officers of

the Confederate States steamer Sumter."^ There

were also taken from this steamer two 32-pound-

ers and some stores,^ which occupied all the

remainder of that day and a part of the next.

The 22d and 23d of August were taken up in

transferring coal from the Agrippina to the Ala-

bama. It was not until Sunday (the 24th) that

the insurgents' flag was hoisted. Bullock and

* Vol. IV, page 182.

* Journal of an Officer of the Alabama. See Vol. IV, page 182.

* The Bahama cleareil from Liverpool on the 12th of August.

Fawcett, Preston & Co. sliipped on board of her "nineteen cases

containing guns, gun-carriages, shot, rammers, tic, weighing in all

158 cwt. 1 qr. 27 lbs. There was no other cargo on board, except five

hundred and fifty-two tons of coal for the use of the ship." Vol.

Ill, page 54; see also Vol. Ill, page 141, for further details.
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those who were not ffoiiit; in the 290 went back 1''"^ A'*'*?'*'
" " and her tender,

to the Bahama, and the Alabama, now first known «ho '»'»•»«•'«»«'»••

under that name, went off with " twenty-six offi-

cers and eighty-five men."

If it be necessary for the Tribunal to ascertain

and determine what was the condition of the Ala-

bama when she left Liverpool on the 29th of July,

1862, the affidavits of various witnesses, printed

in the accompanying Volume, (III,) will enable

them to do so with accuracy.' If any details are

wanting, they can easily be supplied from the ac-

count which her commander has given of his ,

Adventures Afloat.'

It is clear from all these statements that when

she left Liverpool she was even more completely

fitted out as a man-of-war than the Florida, at the

time of h(!r departure. The Tribunal will recall

what Captain Hickley, a competent expert, said of

that vessel :
" She was in all respects fitted out as

a vessel of war of her class in her Majesty's Navy."

" As she now stands she could, in my professional

opinion, be equipped in twenty-four hours for

' See particularly Younge's deposition, Vol. Ill, page 145 ; Pass-

more's deposition, Vol. Ill, page 23 ; and Latham's deposition, Vol.

Ill, page 211. See also Vol. VI, pages 435 and 472.

' I had arrived on Wednesday [at Terceira,] and on Saturday

night we had, by dint of great labor and jKtrseveranre, drawn order

out of chaos. • • • x],g gi,ip having been properly pre-

pared, vte str.imed out on this bright Sunday morning ; the flag of

the Confederate Slates was unfurled for the first time from the peak

of the Alabama.

—

Hemmeit Adventurtt Afloat, pages 408, 409.

!
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nid*'*her^ torow'
^'**tl^'*" This is not too strong language to be used

the TuK»iooi». concerning the Alabama. She was, in fact,

equipped for battle in little more than twenty-four

hours after the Bahama joined her.

It is not necessary, however, to consider this

question ; for her guilty status at that time is con-

clusively established against Great Britain.

Ist. By the opinion of Mr. Collier,* who, soon

after giving it, became a member of Her Majesty's

Government, under the lead of Lord Palmerston,

and with Earl Russell as a colleague. They must,

therefore, be held to have adopted his views on

one of the most important questions, half legal and

half political, that came before Lord Palmerston's

Government for determination.

2d. Her Majesty's Government, by ordering the

detention of the 290, admitted her illegal character.

Earl Russell himself hints that it is not impossible

that "the officers of the customs were misled or

blinded by the general partiality to the cause of

the South known to prevail at Liverjwol, and that

a 'prima facie case of negligence could be made

out.'

3d. Earl Russell stated to Mr. Adams in an

official note that " it is undoubtedly true that the

Alabama was partly fitted out in a British port.""

Speeches and dispatches of Earl Russell, Vol. II, pages 359, 260.

* Earl Russell to Mr. Adams, Vol. Ill, page 299.
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ThiH is till that is neceHsory to be Haid iji onUu* to T**".
AinUm*,

'' knd hor tondur,

bring it within the operation of the ruhis of the "»o 'i'"«»»'<'<"«-

Treaty of Washington.

Thus constructed, equipped, fitted out, and

manned as a ship-of-war in Liverpool, and armed

under the original contract made at the same place

with arms and munitions there collected by the

contractors of the vessel, but sent out from Great

Britain by a separate vessel in order to comply

with the official construction of British municipal

law, the Alabama commenced a career of destruc-

tion which proved highly disastrous to the com-

merce of the ^United States.

She was found to be a " fine sailer under canvas,"

" a quality of inestimable advantage," as it enabled

Captain Semmes '' to do most of his work under

sail." '
" She carried but an eighteen days' supply

of fuel," which induced her commander " to adopt

the plan of working under sail in the very begin-

ning," and " to practice it unto the end." " With

the exception of half a dozen prizes, all captures

were made with the screw hoisted and ship under

8ail."=-'

The United States will confine their comments

to the official treatment which this vessel received

within British jurisdiction. Her history for a

' Semmes's Adventures Afloat, page 419.

* Semmes's Adventures Afloat, page 420.
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The Alabama, large part of her career may be found in Vol. IV,
and her tender, r> i j

the Tuscaloosa. between pages 181 and 201. It has also been

made the subject of an elaborate volume, from

which some short extracts have becxi quoted above.

From Terceira she crossed to the West Indies,

taking at Martinique coal again from the bark

Agrippina, which had been sent from England for

the purpose ;
' and she passed up thence into the

Gulf of Mexico, marking her course by the de-

struction of vessels of the merchant marine of the

United States, and of their war-steamer Hatteras.

On the 18th of January, 1862, she arrived at

Jamaica. Three British men-of-war were in the

harbor, but the promised orders of Earl Russell to

detain her for a violation of British sovereignty

were not there. In lieu of that, "the most cordial

relations were at once established between the

officers of all these ships and of the Alabama,"^

and the Governor of the island promptly granted

Semmes's request to be permitted to repair his

ship.'' On the 25th of January, having been re-

fitted and furnished with supplies, she left eTamaica,

I Same, page 514. The Agrippina is the same vessel that took coal

and supplies to her at Terceira.

' Semmes's Adventures Afloat, page 555.

' Ibid. " By the act of consenting to receive the Alabama into Kings-

ton, and permitting her to refit and supply herself at that, we had
considered the British Government ns having given her a positive

recognition, and having assumed the responsibility for the conse-

quences of that sanction."— A/r. Adam»'$ ntnlement in Lord liuMelt,

ditcribed in a dispatch to Mr. Stiiard, Vol. Ill, page 247.

1

amim
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" bound to the coast of Bra/iil, and thence to the

Cape of Good Hope."

'

On the 30th of the previous November, after

Captain Semmes's mode of carrying on war was

known in England, Mr. Adams made to Lord Rus-

sell the first of a long series of representations

concerning this vessel. This communication con-

tains a summary of all that the United States deem

it necessary to say about the Alabama in this place.

" It now appears," Mr. Adams says, " from a sur-

vey of all the evidence. First. That this vessel was

built in a dock-yard belonging to a commercial

house in Liverpool, of which the chief member,

down to October of last year, is a member of the

House of Commons. Secondly. That from the

manner of her construction, and her peculiar

adaptation to war purpose, there could have been

no doubt by those engaged in the work, and fami-

liar with such details, that she was intended for

other purposes thi»n those of legitimate trade ; and,

Thirdly. That during the whole process and outfit

in the port of Liverpool, the direction of the de-

tails, and the engagement of persons to be em-

ployed 'in her, were more or less in hands known

to be connected with the insurgents in the United

States. It further appears that since her departure

from Liverpool, which she was suffered to leave

The Alabama,
and her tender,

the Tuscaloosa.

li]

' Semmos's Adventures AHoat, page 563.
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:J i

i

The Alabama, without anv of the customarv evidence at the
nnd her tender, •' •'

iho Tuscaloosa. custom-house to designate her ownership, she has

been supplied with her armament, with coals, and

stores, and men, by vessels known to be fitted out

and dispatched for the purpose from the same port,

and that although commanded by Americans in

her navigation of the ocean, she is manned almost

entirely by English seamen, engaged and forwarded

from that port by persons in league with her com-

mander. Furthermore it is shown that this com-

mander, claiming to be an officer acting under

legitimate authority, yet is in the constant practice

of raising the flag of Great Britain, in order the

better to execute his system of ravage and depre-

dation on the high seas. And lastly, it is made

clear that he pays no regard whatever to the recog-

nized law of capture of merchant vessels on the

high seas, which requires the action of some judi-

cial tribunal to confirm the rightfulness of the

proceedings, but, on the contrary, that he resorts

to the piratical system of taking, plundering, and

burning private property, without regard to con-

sequences, or responsibility to any legitimate

authority whatevd-." •

The course of conduct so forcibly sketched by

Mr. Adams was continued by the officers of the

Alabama until that vessel was sunk by the Kear-

sarge off Cherbourg.

Vol, 111. (lagps 70, 71.
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The Alabama went from the West Indies to J^".
Alabama,

ana her tender,

Bahia, where she met the Cxeorgia. She then the Tuscaloosa.

crossed to the Cape of Good Hope, and entered

Table Bay, as has already been seen.' It is not

necessary to say again what took place as to the

Tuscaloosa : to speak of the evident character of

the vessel with the captured cargo on board; of

the honest indignation of Rear-Admiral Sir Bald-

win Walker at the flimsy attempt to convert the

prize into a cruiser ; of the partiality of the Gov-

ernor and the Attorney General; of the decision

of Her Majesty's Government that she must be

regarded as a prize and not as a cruiser; of the

reluctant enforcement of the decision of the Gov-

ernment by the Colonial Authorities; or of the

reversal of that decision by Her Majesty's Govern-

ment, when they found that it had been enforced.

These facts have all been sufficiently set forth. It

only remains to add, that, when Her Majesty's Gov-

ernment had determined to send the instructions to

disregard in similar cases such attempts to change

the character of a prize, Earl Russell informed Mr.

Adams of the fact, and added " Her Majesty's Gov-

ernment hope that under those instructions nothing

will for the future happen to admit of a question

being raised as to Her Majesty's orders having

been strictly carried out."' Earl Russell could

' Aiito. pngp 110. •' V(,l. III. pnu'c 20,'!.

4\)

I"'
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tlip Tiiscaloosn,

lii!

The Aiaimma, ^ot have anticipated that the first and only attempt
nnd nor teiuler, ' ./ •.

of the authorities at Cape Town to carry out those

instructions, would be disavowed by Her Majesty's

Government, and that restoration would be ordered

to the insurgents of the only vessel ever seized

under them.

From Cape Town the Alabama pushed into the

Indian Ocean, and, " within a day or two of six

months,'" returned again to Cape Town on the

20th of March, 18fi4. During her absence she

had coaled at Singapore, with the consent of the

authorities, at the wharf of the Peninsular and

Oriental Steamship Company.^

On the 21st of March the Alabama began tak-

ing on board fresh supplies of coal in Ca\)e Town.^

The last coal from a British port (and, in fact, the

last supply) had been taken on board at Singapore

on the 23d day of the previous December/ The

new supply was allowed to be put on board within

three months from the time when the last supply

was received in a British port. This was a fresh

violation of the duties of Great Britain as a neu-

tral.

On the 25th of March the Alabama *' got up

steam and moved out of Table Bay for the last

' Srinmus's Advonturos Afloat, page 737.

' Spmmes's Adventures Afloat, pftRe 715.

" Hemnios's Adventures Afloat, page 744.

* This is evident from S<'innies's aeeoiinl of Ills voyiig<! on leaving

Singapore, jmije 71."i et sec
I

.
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tempt

those

esty's

dered

seized ^

time, amidst lusty cheers and tlie waviiiij of liand- j'"'^ Alabama,
' •' ° and nor tciulur,

kerchiefs from the boats by which they were ii>o I'uscaioosa.

surrounded." ' " Military and naval officers, gov-

ernors, judges, superintendents of boards of trade,

attorneys-general, all on their way to their missions

in the far East, came to see her."
^

She now made her way to northern waters, and

on the 11th of June, 1864, cast anchor in the

harbor of Cherbourg. Her career was now fin-

ished. The United States war-steamer Kearsarge

was in those waters, and on the 19th of the same

June, within sight of Cherbourg, this British-built,

British-armed, and British-manned crtiiser went

down under the fire of American guns.

During her career the Alabama fitted out one

tender, the Tuscaloosa. The " Conrad of Phila-

delphia, from Buenos Ayres for New York, with

part of a cargo of wool," was captured on the 20th

of June, 1 8G3, in latitude 25' 48' south.'' It has

already been seen that this prize was taken into

the port of Cape Town, under the name of the

Tuscaloosa, and under pretense of a commission

;

and that the pretense was recognized as valid.

When the Alabama left to cruise in the Indian

Ocean, Semmes " dispatched this vessel from

Angra Pequefia back to the coast of Brazil, to

' Sdmmes's Advonturi's Afltint, pngo 744.

'•' Scmmrs's Advpiiliires Aflont. piij^o 745.

•^ Scninu's'* .\(h(."iitiir('i AHmit, paj^p t)27.
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Tho Alabama, make a cruise on that coast.'" It has also been
and hur tender,

the Tuscaloosa. ggg^ j^^^y^ ^^^ j^gj. yetum to Cape Town, she was

seized by the Governor of Cape Town, and held

until the close of the struggle.

The United States ask the Tribunal of Arbi-

tration, as to the Alabama and as to her tender,

to determine and to certify that Great Britain has,

by its acts and by its omissions, failed to fulfill its

duties set forth in the three rules of the Treaty

of Washington, or recognized by the principles

of law not inconsistent with such rules. Should

the Tribunal exercise the power conferred upon it

by Article VII of the Treaty, to award a sum in

gross to be paid to the United States, they ask

that, in considering the amount to be awarded,

the losses of the United States, or of individuals,

in the destruction of their vessels, or their cargoes

by the Alabama, or by its tender, and also the

expense to which the United States were put in

the pursuit of either of those vessels, or in the

capture and destruction of the Alabama, may be

taken into account.

In addition to the general reasons already stated,

they ask this for the following reasons

:

1. That the Alabama was constructed, was fit-

ted out, and was equipped within the jurisdiction

of Great Britain, Avith intent to cruise and carry

' ScimiH'.s's Advfiiliiri's Allnnl, |iap;i' 7.'i8.
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on war asrainst tlu; IJuited Stuti's, with Avhoiii '}'"', Aiubunm,
o '

1111(1 her tiMider,

Great Britain was then at peace ; that Great "'" i'''^^"'"""*-

Britain had reasonable ground to believe that such

was the intent of that vessel, and did not use due

diligence to prevent such construction, litting out,

or equipping.

2. That the Alabama was constructed and armed

within British jurisdiction. The construction of

the vessel and the construction of the arms; the

dispatch of the vessel and the dispatch of the

arms—all took place at one British port ; and the

British authorities had such ample notice that

they must be assumed to have known all these facts.

The whole should be regarded, therefore, as one

armed hostile expedition, from a British port,

against the United States.

3. That the Alabama, having been specially

adapted to warlike use at Liverpool, and being

thus intended to cruise and carry on war against

the United States, Great Britain did not use due

diligence to prevent her departure from its juris-

diction at Liverpool; nor subsequently from its

jurisdiction at Kingston; nor, subsequently, from

its jurisdiction at the Cape of Good Hope; nor,

subsequently, from its jurisdiction at Singapore;

nor lastly, from its jurisdiction again at the Cape

of Good Hope, as reciuired by the rules of the

Treaty of Washington.
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4. That Great Britain did not, as Earl Russell

had promised, send out orders for her detention.

5. That the Alabama received excessive hospi-

talities at Cape Town on her last visit, in being

allowed to coal before three months had expired

after her coaling at Singapore, a British port.

6. That the responsibility for the acts of the

Alabama carries with it responsibility for the acts

of her tender.

THE RETRIBUTION.

Tho Kctribiition. The steum-propeller Uncle Ben, built at Buffalo,

in New York, in 1856, was sent to the southern

coast of the United States just prior to the attack

on Fort Sumter. Entering Cape Fear River in

stress of weather, she was seized by the insurgents.

Her machinery was taken out, and she was con-

verted into a schooner, and cruised, under the

name of the Retribution, about the Bahama Banks.

On the 19th day of December, 1862, she captured,

near the island of San Domingo, the United States

schooner Hanover, and took the prize to Long-

Cay, (Fortune Island,) Bahamas, and there sold

the cargo " without previous judicial process."

'

Representations being made of these facts, an

answer was made by the Colonial Authorities,

' All'. Sewai'd to liord Lyons, Vol. I, page 701,
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sold

3SS."
'

3, an

Hties,

claiming that they were deceived, and that they '"'"• Ketrihutinn.

supposed that the person making the sale was the

master of the vessel.' Mr. Seward replied that

thi.s answer was not " deemed altogether conclus-

ive." Subsequently one Vernon Locke was rep-

resented as the person who had, " by fraudulent

personations and representations procured the ad-

mission of that vessel [the Hanover] to entry at

the Revenue Office and effected the sale of her

cargo there."^ Locke was indicted, and bail ac-

cepted in the sum of £200. The L'nited States

are not aware that he was ever brought to trial.

Mr. Seward thought the bail "surprisingly small

and insignificant."^ On the 19th of February,

1863, when off Castle Island, one of the Bahamas,

she captured the American brig Emily Fisher,

freighted with sugar and molasses. This prize

also " was taken to Long Cay, one of the Bahama

Islands, and notwithstanding the protest of Cap-

tain Staples, [the master,] and in the presence of

a British magistrate, was despoiled of her cargo

;

a portion of which was landed, and the balance

willfully destroyed."'' The Retribution then went

to the harbor of Nassau, where she was sold, as-

suming the name of the Etta."'

' Burnside to Nesbitt Vol. I, page 702.
' Governor Baj'ley to Duke of Nowonstle, Vol. I, page 706.

^ Aflidavit ofrhomns Snmpson. Vol. VI, page 7;i(i.
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The Kotribiition. '£\^q United States, with confidence, ask tlie

Tribunal to find and certify as to this vessel, that

Great Britain fiiiled to fulfill the duties set forth in

the three rules of Article VI of the Treaty, or

recognized by the principles of International Law

not inconsistent with such rules. They ask this,

not only for the general reasons heretofore men-

tioned as to this class of vessels, but because, in

the case of each of the captured vessels above

named, the acts complained of were done within

Her Majesty's jurisdiction.

THE GEORGIA.

The Georgia. The Georgia was built for the insurgents at

Dumbarton, below Clyde, on the Glasgow. She

Avas launched on the 10th day of January, 1863,

at which time, as has already been said, " a Miss

North, daughter of a Captain North, of one of

the Confederate States, officiated as priestess, and

christened the craft Virginia.'" It was notorious

that she was being constructed for this service."

When finished she was a "screw-steamer of

about five hundred tons register, clipper-built;

figure-head, fiddle-bow; short thick funnel; with

' Underwood to Seward, Janiinry 16, 1863, Vol. VI, page 503.

' Extracts from London Daily News. February 12 and 17. 1863.

Vol. VI, png(! TiOa, ct sP(|.
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a number of compartments forward on both sides, '^^^ Georgia,

from eight to ten feet square, and stronger than a

jail, strong doors to them, with hinges about three

inches thick, and brass padlocks accordingly, and

a strong magazine forAvard in the bow." On Fri-

day, the 27th of March, she left for Greenock,

liy this time she had parted with her name Vir-

ginia, and had the name Japan " written in small

letters on her bow;" and it was pretended that

her voyage was to be to China.

On the evening of Monday, the 30th of March,

some seventy or eighty men who had been shipi)ed

at Liverpool for this vessel were sent to Greenock.'

The agreements with this crew were made by the

house of Jones & Co., of Liverix)ol,^ who advanced

money to them.' The vessel was registered in

the name of Thomas Bold, of Liverpool, a mem-

ber of the house of Jones & Co., and a near

connection of Maury, who afterward commanded

lier. It remained registered in his name until

the 23d day of the following June.* When the

men arrived in the Clyde from Liverpool, the

Japan was " lying in the river opposite Greenock,"

and they were taken on board in a tug. On the

' Dudlej' to Seward, Vol. II, page 665 j Vol. VI, page 5U9.
' Vol. II, page 681 ; Vol. VI, page 510 ; Vol. VII, page 88.

" Vol. II, iiage 672 ; Vol. VI, page 512 ; Vol. VII, page 88.

* Mr. Adams to Karl Russell, Vol. II, pages 677-8 ; Vol. VII,

pagp 88.

50
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ThflO«orgi». morning of the 2d of April they ran out toward

the sea, but returned in the afternoon, and re«

mained near the light-house down the Clyde, taking

on board more men and provision from Greenock.

They started again, and next morning they were

off Castleton, Isle of Man.' Here they changed

their course, and went into the Atlantic, through

the northern passage, between Ireland and Scot-

land. On the 6th of April they reached the coast

of France. Ushant light was the first place they

sighted. Here they turned their steps toward

St. Malo, proceeding under slow steam, and in the

morning they sighted, off Morleaux,'* the steamer

Alar, with arms, ammunition, and supplies for the

Georgia, under charge of Jones, a partner in the

Liverpool house of Jones & Co."

It happened that these proceedings were after-

ward made the subject of judicial investigation be-

fore Sir Alexander Cockburn, Lord Chief Justice

of England. Highatt and Jones, two of the mem-

bers of the firm of Jones & Co , were indicted at

Liverpool, for a violation of the Foreign Enlistment

Act of 1819, in causing these men to be enlisted

to serve in a war against the United States. The

case came on for trial at the Liverpool Assizes, in

' Mahon's affidavit, Vo\. II, page 672 ; Vol. VI, page 513.

» Thompson's aftiJuvit, Vol. II, page 671 j Vol. VI, page 51 1.

' Spept'h of Thomas Baring, Esq., M, P., Hansard, 3d series. Vol.

175, page 467.

;i i
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August, 1864. In his mhlress to the jury, after ThoOe<.rgi«,

the evidence was in, th(! Lord Chief Justice

said :
" There was no doubt that Matthews, Stanley,

and (ilassbrook did enter themselves and enlist

on board the steamer, which was immediately

afterward employed as a war steamer in the Con-

federate service, for the purpose of waging war

against the Northern States of America ; and there

seemed to be very little doubt that both the de-

fendants had to do with the men's leaving the

port of Liverpool, for th(( purpose of joining the

Japan, afterAvard called the (leorgia, • • •

Now came the question, whether the defendants

had procured the men to be engaged in war

against a country toward which this country

was bound to maintain a strict neutrality. No

doubt it war possible that the defendants might

have been under a delusion that the ship was

engaged for a voyage to China. It was for the

jury to say whether they believed that to have

been the case. If they believed the witnesses

Conolly and Glassbrook, the defendant Jones

could not have been of that opinion, because he

was on board the small steamer which was an im-

portant agent in the transaction ; and when he found

out what the vessel really was, he manifested no

surprise or horror. It was true that the jury had

to rely on the evidence of men who had turned

I
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1

The Georgia. traitors to thc people they had sworn to serve, and

who had since played the spy upon the persons who,

as they alleged, had engaged them. But, on the

other hand, there was no attempt to show them

that, on the day when these men signed articles

at Brest, Mr. Jones Avas not on board, and if he

was on board it was difficult to suppose he could

have got there with the innocent intention de-

scribed by the defense. It seems strange that if

they were acting as agents for Mr. Bold, they did

not now call upon him to come into court, and

state that they were innocently employed, and

perfectly unconscious that the vessel was intended

to go on a warlike expedition. Although some-

times it was an inconvenience and a hardship that

a man, charged as the defendants were, could not

be called to give his own evidence, sometimes it

was a vast convenience to persons accused that

they could not be called, because if they were, they

would be constrained to admit, unless they com-

mitted perjury, that the truth was on the other

side."'

The Alar, with her cargo, had cleared at New-

haven for St. Malo. When the two vessels met,

the Georgi..: took the Alar in tow, and they floated

about on those waters during the whole day. At

night they came to anchor, probably off the island

' Vol. IV, pnge 5G7.
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of Ushant, and the Geoi'gia commenced taking The Georgia,

in arms and ammunition and supplies. Three

days passed in this way. There were nine breech-

loading guns to be mounted on decks, and " guns,

shot, shells, rockets, ammunition, rifles, cutlasses,

and all sorts of implements of war.'"

All were put on board before Friday, the 10th

of April ; the insurgents' flag was then hoisted
;

Maury, the insurgent officer destined for the com-

mand, produced his commission ; the Japan was

changed into the Georgia ; fifteen sailors who

refused to cruise in her were transferred to the

Alar, and the Georgia continued her cruise.

On the 8th of April Mr. Adams called Earl

Russell's attention to the departure from the Clyde

and Newhaven of this hostile expedition, "with

intent to depredate on the commerce of the United

States," ' and he stated his belief that the destina-

tion of the vessel was the island of Alderney. Earl

Russell replied, on the same day, that copies of his

letter " were sent, Avithout loss of time, to the

Home Department and to the Board of Treasury,

with a request that an immediate inquiry might

be made into the circumstances stated in it, and

that if the result should prove the suspicions to be

well founded, the most effective measures might he

' Vol. II, page 071 ; Vol. VI, page 511.

» Vol. II, page 666 ; Vol. VI, page 509.
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tah7i tvhich the laic admits of for defeating any such

attempts to fit out a belligerent vessel from a British

port." '

Had Her Majesty's Government taken the mea-

sures which Earl Russell suggested, it is probable

that the complaints of the United States, as to

this vessel, might not have been necessary. The

sailing and the destination of the Japan were so

notorious as to be the subject of neAvspaper com-

ment.^ No time, therefore, was required for that

investigation. It could have been very little trou-

ble to ascertain the facts as to the Alar. The

answer to a telegram could have been obtained in

a few minutes. Men-of-war might have been dis-

patched on the 8th from Portsmouth and Plymouth,

to seize both these violators of British sovereignty.

In doing this Her Majesty's Government need

only have exercised the same powers which were

used against General Saldanha's expedition, ar-

rested at Terceira in 1827, and whose use in that

case was sustained by a vote of both Houses of

Parliament.'' The island of Aldemey and the

other Channel islands were on the route to St.

Malo and Brest, and it is not at all probable,

scarcely possible, that the Alar and the Georgia

• Vol. U, page 667 ; Vol. VI, page 510.

» Vol. II, pnge 668.

= Hansard, new series, Vols. XXIII and XXIV ; Annual Register,

HisU>ry, &c., A. D. 1829. Vol. LXXII, page 187.
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would not have been discovered. The purposes "^^^ Georgia,

of the latter vessel, thus taken flagrante delicto,

would then have been exposed.

This was not done. Instead of directing action

to be taken by the Navy, Lord Russell caused in-

quiries to be made by the Home Office and the

Treasury, and the Georgia escaped.

On the 1st of December, 1863, Mr. Adams called

Lord Russell's attention to the fact of " the exist-

ence of a regular office in the port of Liverpool

for the enlistment and payment of British subjects,

for the purpose of carrying on war against the

Government and people of the United States;"

and he expressed the hope that " the extraordinary

character of these proceedings, as well as the

hazardous consequence to the future peace of all

nations of permitting them to gain any authority

under the international law, will not fail to fix the

attention of Her Majesty's Government."' The

depositions inclosed in this communication fur-

nished conclusive proof that the members of the

firm of Jones & Co. were still engaged at Liver-

pool in procuring and shipping men for the Georgia,

and that the payments of the wages of the crew

of that vessel were regularly made through the

same firm.^ It was also proved that Jones had

' Vol. II. page 682; Vol. VI, page 519.

« Vol. II, pages 683, 684, 686, (-89, W.

i II

r
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•I'he Georgia. superintended the shipping of the armament of

the Georgia off Brest; that he had been stand-

ing by the side of Maury when he assumed com-

mand, and that he had told the men, as an induce-

ment to them to remain, that " of course they

would get the prize money.'"

On the 11th of January, 1864, Mr. Adams in-

closed to Lord Russell copies of papers which he

maintained went " most clearly to establish the

proof of the agency of Messrs. Jones & Co. in

enlisting and paying British subjects in this King-

dom to carry on war against the United States."*

Proceedings were taken against Jones & Highatt,

as has already been shown. They were convicted,

and were fined but fifty pounds each—manifestly

a punishment not calculated to deter them from a

repetition of the offense.^

After all this information was before Lord Rus-

' Stanley's affidavit, Vol. II, page 684 ; Vol. VI, page 522. See also

Charles Thompson's affidovit, Vol. Ill, page 87.

» Vol. II, page 698 ; Vol. VI, page 534.

» "iive prosecutions were instituted at different times against
persons charged with having enlisted or engaged men for the naval
service of the Confederate States. Of these, three were successful.

Five of the accused were convicted or pleaded guilty. * No
prosecution appears to hnve been instituted against Bullock himself."
{Benmrd's Neuiruliiy, pagi's .'J61-2.) This is a terribly small record,
considering the mngnitude of the offenses committed, and consider-
ing the zeal shown in repressing enlistments for the service of the
United States. {See Vol. IV, page 547, and Vol. IF, page 540.) It is

to be observed, too, that Mr. Adams furnished Lord Russell with
evidence to sustain a prosecution against Bullock. (Mr. Adamt to

Karl liusstll, March 30, 1803, Vol. Ill, page 130.)

:ii^
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sell, the (ieorgia, on the 1st day of May, 18G4, 'n.e Georgia,

reappeai'ed in the port of Liverpool. During her

absence she had been busy in destroying such of

the commerce of the United States in the Atlan-

tic as had escaped the depi'edations of the Flor-

ida and the Alabama. She had been to the

Western Islands, and fi'om thence to the Brazilian

port of Bahia. From thence she went to the Cape

of Good Hope. On the way she fell in with the

Constitution, a merchant vessel of the United

States, laden with coal. "We filled oiir vessel

with coal from her," says one of the. witnesses.

In a few days after that she entered Simon's Bay,

Cape of Good Hope. There she staid a fortnight,

having repairs done and getting more coal. She

left Simon's Bay on the 29th of August. It is

not probable that the supply from the Constitu-

tion was exhausted at that time.' She then

worked her way to Cherbourg, and in a short

time after came again into the port of Liverpool.

Her career and character were rapidly but forci-

bly sketched by Thomas Baring, Esq., in a speech

in the House of Commons on the 13th of IMay,

1864. He said: "At the time of her departure

the Georgia was registered as the property of a

Liverpool merchant, a partner of the firm which

shipped the crew. She remained the property of

See the aflfidavifs in Vol. II, page 684, et seq.

51
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Tho Georgin.
^jjjg persoii Until the 23d of .Fune, when the regis-

ter was canceled, he notifying the Collector of

her sale to foreign owners. During this period,

namely, from the 1st of April to the 23d June,

the Georgia being still registered in the name of

a Liverpool merchant, and thus his property, was

carrying on war against the United States, with

whom we were in alliance. It was while still a

British vessel that she captured and burned tho

Dictator, and captured and released, under bond,

the Griswold, the same vessel which had brought

com to the Lancashire sufferers. The crew of

the Georgia were paid through the same Liver-

pool firm. A copy of an advance note used is to

be found in the Diplomatic Correspondence. The

same firm continued to act in this capacity through-

out the cruise of the Georgia. After cruising in

the Atlantic, and burning and bonding a number

of vessels, the Georgia made for Cherbourg, where

she arrived on the 28th of October. There was,

at the time, much discontent among the crew;

many deserted, leave of absence was given to

others, and their wages were paid all along by the

same Liverpool firm. In order to get. the Geor-

gia to sea again, the Liverpool firm enlisted in

Liverpool some twenty seamen, and sent them to

Brest. The Georgia left Cherbourg on a second

cruise, but having no success she returned to that

iHi'
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port, and thence to Liverpool, where her crew

have been paid off without any concealment, and

the vessel is now laid up. Here, then, is the

case of a vessel, clandestinely built, fraudulently

leaving the i)ort of her construction, taking Eng-

lishmen on board as her crew, and Avaging war

against the United States, an ally of ours, without

once havhig entered a port of the power the com-

mission of which she bears, but being, for some

time, the property of an English subject. She

has now returned to Liverpool—and has returned,

I am told, with a British crew on board, who,

having enlisted in war against an ally of ours,

have committed a misdemeanor in the sight of

the law."'

The Attorney General, Sir Roundell Palmer,

replied on behalf of the Government to this speech.

He did not seriously dispute the facts as stated by

Mr. Baring. " The whole of the honorable gen-

tleman's argument," he said, "assumes that the facts,

and the law applicable to the facts, are substanti-

ated, that we are in a position, as between ourselves

and the Confederates, to treat the matter as beyond

controversy, and to assume that the Georgia was,

in fact, fitted out in violation of our neutrality.

Now we may have very strong reason to suspect

this, and may even believe it to be true ; but to say

' Hinisarrl. thirfl sprics, Vul. 17."). piiy;o 4fi7 ;
Vol, X. pago r)77.
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tlmt we arc to act upon strong- suspicion or belief

against another state, upon certain fiacts which have

never been judicially established, and which it is

not easy to bring to the test as between Govern-

ment and Government, that is a proposition which

is not without grave consideration to be accepted."

'

He found a defense for the irresolution and inac-

tivity of the Government, in the fact that the United

States were unAvilUng to abandon their claims for

compensation for the losses by the acts of the Ala-

bama. " 1 have no hesitation," he said, "in saying

that the United States by advancing such demands,

and by seeking to make our Government responsi-

ble for pecuniary compensation for prizes taken by

the Alabama upon the high seas, and never brought

within our ports or in any way whatever under our

control, are making demands directly contrary to

the principles of International Law laid down by

their own jurists, and thereby they render it infi-

nitely more difficult for us at their request to do

anything resting on our own discretion."

When it was apparent that the Georgia was to

be allowed to remain in Liverpool, and that she

was not to be made subject to the rules of January

81, 1862, Mr. Adams addressed a note to Lord

Russell in which he said : " I learn that she is

I Iliiiisiird, ya SOl-il'S, Vnl. CIA XV, piifrcs JSI.5.

•' Siinir. iiajji" 188.
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about to remain for an indeiinite period, the men

having been discharged. 1 scarcely need to sug-

gest to your Lordship that it has become a matter

of interest to my Government to learn whether this

vessel assumes the right to remain in virtue of her

I'ormer character, or, if received in a later one, Avhy

she is permitted to overstay the period of time

specified by the terms of Her Majesty's proclama-

tion. * * I cannot but infer, from the course

previously ado[)ted toward the armed vessels of the

United States, that any such proceeding, if taken

by one of them, would have been attended by an

early request from your Lordship to myself for an

explanation.'"

Having received no answer to these questions,

Mr. Adams, on the 7th of June, 1864, informed

Lord Uussell that he had received from the Consul

of the United States, at Liverpool, information that

a transfer purporting to be a sale had been made

of the Georgia by the insurgents or their agents

at Liverpool, and on behalf of the Government of

the United States he " declined to recognize the

validity of the sale."

'

While Mr. Adams was vainly endeavoring to

ascertain from Lord Russell whether the Georgia

entered the port of Liverpool as a merchant ship

Thu Uuurgia.

I Vdl. U, i.ii^r,. 7o:i; Vcl. VI, page 5;i8.

' Vol. II. |iiif;i' 710 . Vol. VI. inigo 54;!.
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or as u inun-of-war, that vossil wont into clock ut

Birkenluiul and had h( r bottom cleaned and her

engines overhanled.' The hisurgent agents wcjit

through the form of selling her to a person who

was suj)j)08ed to be in collusion with them. All

this was communicated to Earl Russell by Mr.

Adams.' Loid Russell, in his reply to these notes,

took no notice of Mr. Adams's protest against the

validity of the sale, or of his inquu'ies as to the

character the vessel enjoyed in the port of Liver-

pool. He said that the evidence failed to satisfy

him that thi^ steamer (icorgia would be again used

for belligerent purposes; and he added that, "with

a view to prevent the recurrence of any question

such as that which has arisen in the case of the

Georgia, Her Majesty's Government have given

directions that in future no ship of war, of either

belligerent, shall be allowed to be brought into

any of Her Majesty's ports for the purpose of being

dismantled or sold."'

This terminated the discussion on the questions

raised by Mr. Adams. A few days later, the career

of the Georgia itself was termhiated by its cap-

ture by the United States vessel of war Niagara.

The United States ask the Tribunal of Arbitra-

tion to also certify as to this vessel, that (Jreat IJrit-

' Wilding to Si'Wiirfl. Vol II, |ia,<fO 711 ; VmI. VI, \iaff3 543.
-' Vol. If. piljfc 71.1; Vol. VI, pai;.' 54,'i.

' Kill! HikspII to Mr. .Nthims. Vol. II. |i!is:o 710; V.>l. VI. pM^i- .">,"iO.

m--
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uiii luvs, by its acts luul omissions, failt'd to lulfill tlu*

duties set forth in the three rules of the sixth arti-

cle of the Treaty, or recognized by the principles

of International Law not inconsistent with such

rules. Should the Tribunal exercise the jiower

conferred upon it by Article VII of the Treaty,

to award a sum in gross to be paid to the United

States, they ask that, in considering the amount

to be awarded, the losses of the United States

and of individuals, and the expense to which the

United States were put in the pursuit and capture

of the (ieorgia, may be taken into account.

They ask this, in addition to the general reasons

already assigned, lor the following reasons applica-

ble to this particular vessel

:

1 . That, though nominally cruising under the in-

surgent flag, and under the direction ofan insurgent

officer, the Georgia was essentially a liritish vessel.

The evidence on this point cannot be better stated

than in the words to which Mr. Thomas Baring

gave the great weight of his name in the House of

Commons. When she returned to Liverpool, in

May, 1864, she was received as a British vessel.

Mr. Adams's inquu-ios of Earl Russell failed to

elicit a response that she was not. No steps were

taken against her or against the parties concerned

in fitting her out, equipping and arming her, or

against any one concerned in the destruction of the

407
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The n,.MrKiu. coiniiU'VPc of tlic Tnitiid Stuttfs, with tlu' cxccptioii

of the procet'dings as to enlistmcTits. The Unitt'd

States insist that })y reason of the ori;,''i«i and his-

tory of the vessel, and by reason of this n(!gligence

of Her ^lujesty's (Jovernnient, (Jrcat Hritaln be-

came justly liable to the I'nited States for the

injuries done by this vessel.

2. Great Britain did not use due diligence to

prevent the fitting out and equipping of the

(ieorgia within its jurisdiction. It was notorious

that she was being constructed for usi; under the

insurgent flag. {See the extract from the News,

and UnderwoocVn dispatch.) Her fittings were of

such a nature and character as to have afibrded of

themselves a reasonable ground to believe that

she was intended to cruise or to carry on war;

and her destination rendered it certain that that

Avar was to be carried on against the United States.

It Avas therefore the duty of Great Britain to pre-

vent her departure from the Clyde.

ii. It was the duty of Her Majesty's Govern-

ment, on the receipt of Mr. Adams's note of the

8th of April, to take the most eft'ectunl measures

which the law admitted of for defeating the at-

tempt to fit out the Georgia from a British port.

Lord Russell admitted this measure of duty in

his reply to Mr. Atlams's note. The; most effect-

ual, and in fact the only effectual remedy, was not
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taken, so far as known to the rniti-fl States. Ves- rheOnorgin.

sols of war (lis patched from Plymouth and Ports-

mouth, inmiediately on the receipt of Mr. Achuns's

note, into the waters aboiit Brest and the Channel

Islands, would have atfordcul a complete remedy.

This was ji measure sanctioned by liritish prece-

dent and !)y liritish law. [See the Terceira case,

above cited.] The failure to adopt that "effectual

measure," taken in connection with the original

fitting out and equipping of the Georgia, in the

Clyde, and with the arming her through the Alar,

at Newhaven, constitute a violation of the duties

of Great liritain as a neutrol toward the United

States, which entails upon it the obligation to

make full compensation for the injuries caused

by the acts of the Georgia.

4. When the Georgia arrived at Cape Town,

Great Britain failed to detain her. This was a

violation of the duties of a neutral as set forth in

the second clause of the first rule of the Treaty

of Washington.

THE TALLAHASSEE, OR THE OLUSTEE.

The Tallahassee was "a British steamer fitted Tim Tniiniiassf,.

_
or Oliisteo.

out from London to play the part of a privateer

out of Wilmington."' She was originally called

' Mr. Adnms to Kiirl RiiHsell, Vol. I, page 709 ; see Vol, VI, page

728.

5-2
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III f

The Tallahassee the Atlanta.'
ur UhiKtee.

Under that name she arrived in

Bermuda from England on the 18th day of April,

1864. She made two trips as a blockade-runner

between there and Wilmington, and then went

out for a cruise as a vessel of war. Her captures

were principally made under the name of the

Tallahassee. Some were made under the name

of the Olustee. It is not quite clear whether she

made two trips, one under each name, or whether

the name was changed in one trip in order to

blind the pursuers.'' On the 19th of August, 1864,

she arrived in Halifax after destroying several

vessels near Cape Sable. The Consul of the

United States at Halifax reported her as "about

six hundred tons burden," " an iron double-screw

steamer," having " about one hundred and twenty

men."^ He also said that the insurgents had

established a coal depot there. On arrival, the

officer in command called upon the Admiral and

Lieutenant Governor. He gives the following

account of what took place :
" My reception by

the first [the Admiral] was very cold and uncivil

;

that of the Governor less so. I stated that I was

in want of coal, and that as soon as I could fill up

I would go to sea ; that it would take from two

to three days. No objection was made at the

' Morse to Seward, V ol. VI, page 727.

» Borehani's affidavit. Vol. VI, page 732.

' Mr. Jackson to Mr. Seward, 19th August, 1864. Vol. VI. page "28.
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time—if there had been I was prepared to demand

forty-eight hours for repairs. The Governor asked

me to call next day and let him know how I was

progressing and when I would leave. I did so,

and then Avas told that he was surprised that I

was still in port ; that we must leave at once ; that

we could leave the harbor with only one hundred

tons of coal on board. I protested against this,

as being utterly insufficient. He replied that the

Admiral had reported that quantity sufficient (and

in such matters he must be governed by his state-

ment) to run the ship to Wilmington. The Ad-

miral had obtained this information by sending on

board three of his officers, ostensibly to look at

our machinery and the twin-screw, a new system,

but really to ascertain the quantity of coal on boards

that burned daily, <^x. * * I am under many

obligations to our agent, Mr. Weir, for transacting

our business, and through his management about

one hundred and twenty tons of coal were put

aboard instead of half that quantity. * * Had

1 procured the coal needed I intended to have

struck the coast at the capes of the Delaware and

followed it down to Cape Fear, but I had only

coal enough to reach Wilmington on the night of

the 25th."
'

Had the British authorities at Nassau, Bermuda,

The Tallahassutt

or Olustee.

Wood to MuUory, 31st August, 18C4, Vol. VI, page 729.



4

412 INSUUGENT CRUISERS.

Tiie Tuiiaimssto Jiarbadoes, Cape Town, Melbourne, and other
or Ulusteo. ' 1 ' '

colonial ports, pursued the same course that the

Lieutenant Governor at Halifax did, under the

wise advice of the Admiral, the grievances of the

United States would have been much less, and

this case would have been shorter by many pages.

The first time that the rule of January 31st, 1862,

as to the supply of coal, was fairly carried out,

the operations of the insurgent cruiser, to which

it was applied, were arrested on the spot, and the

vessel was obliged to run for a home port.

The Tallahassee apparently remained in Wil-

mington for some months. On the 13th of Janu-

ary, 1865, she arrived in Bermuda again, under

the name of the Chameleon. On the 19th she

sailed again, taking a cargo to Liverpool, where at

the close of the >vur she was claimed by the

United States.

From the fact that she was fitted out in London

to be used as a privateer from Wilmington, and

that she did go out from Wilmington with what

purported to be a commission from the insurgent

authorities, and did prey upon the commerce of

the United States, and for the reasons already

given, the United States ask the Tribunal to find

and certify as to this vessel as they have been

asked to find and certify as to the Sumter and the

Xashvillo, the Florida, and the Alabama, and the

Georgia.
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Among the new British-built blockade-runners

reported by the United States Consul at Liver-

pool on the 5th of March, 1864, was "the Edith,

new double-screw ; two pole masts ; forecastle

raised one foot higher than bulwark; two fun-

nels ; marked to draw nine feet forward and ten

aft; no figure-head."^ She arrived at Bermuda

from England, on the 7th day of April, 1864.

On the 23d of the following June she sailed for

Wilmington, and on the 7th of the next July

arrived from there with cotton. On the 23d of

July she again went to Wilmington.

The Edith was one of that class of blockade-

runners, like the Tallahassee, which was owned

by the insurgent authorities. In the year 1864

other parties as well as the insurgent authorities

were largely engaged in the business of running

cotton out of the blockaded ports. Thus, in the

quarter in which the Edith left Liverpool, 34,754

bales of cotton were imported into Liverpool

from the Southern States, via Bermuda. Nassau,

Havana, and Matamoras, of which only 7,874

were consigned to Eraser, Trenholm & Co." The

Edith, however, was a vessel belonging to the

' Manuscripts in Department of State; see Vol. VI, pagps 723-4-5.

' Dudley to Seward, 1st April, 1864- Only f)97 bales came by way

of Havana.

The Chicka-
mauga.

I
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so-called government at Richmond, and, being

found to be fast, and adapted for the sort of war

that was carried on againat the commerce of the

United States, it was determined to put her in

commission as a man-of-war.

The attention of the Tribunal of Arbitration is

invited to the facile manner in which these vessels

were permitted to adapt themselves to circum-

stances. The Sumter cruised as a man-of-war,

and received hospitalities as such. She was al-

lowed to change her character in a British port,

and then to sail under the British flag as a blockade-

runner, owned and operated by the insurgents.

The same thing would undoubtedly have been

done with the Georgia had she not been captured by

the Niagara. The Atlanta started her career as a

blockade-runner, owned by the insurgents ; she

was converted into a man-of-war under the name

of the Tallahassee. When unable to pursue fur-

ther her work of destruction, she became again a

carrier for the benefit of the insurgents, and was

accepted by Great Britain in her new character.

The Edith was now to go through similar transfor-

mations.

On the 17th of September she was in commis-

sion as a man-of-war. Between that date and

the 28th of October she took on board large sup-

plies of coal from blockade runners. On the 28th
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of October, having waited for a month for a night

dark enough to run the blockade, she put to sea

from Wilmington, and ran northward toward Long

Island. On the 30th she destroyed the bark

Mark L. Potter, of Bangor, Maine ; on the 31st,

the Emily L. Hall, the Shooting Star, the Good-

speed, and the Otter Roch, all vessels under the

flag of the United States ; on the 2d of November,

the bark Speedwell, also a vessel of the United

States; and on the 7th of November she reached

Bermuda. On the 8th of November she was

allowed to come into the harbor, and permission was

given for a stay of five days for repairs, and also to

take on board twenty-five tons of coal, although

she had at that time one hundred tons in her

bunkers. She actually staid seven days and took

on board eighty-two tons.^ On the 15th of No-

vember she sailed from Bermuda, and on the 19th

arrived at Wilmington.

For the reason already given the United States

ask the Tribunal, as to this vessel, to find and

certify as they have been asked to find and certify

as to the Sumter, the Nashville, the Florida, the

Alabama, the Georgia, and the Tallahassee.

The Ohivkn-
mauga.

Manuscript diary in the Department of State,
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THE SHENANDOAH.

The Shenandoah. The British Steamer Sea King, a merchant vessel

which had belonged to a Bombay Company, and

had been employed in the East India trade,' was

" a long rakish vessel of seven hundred and ninety

tons register, with an auxiliary engine of two hun-

dred and twenty nominal horse-power, with which

she was capable of steaming ten knots an hour.

She was the handiwork of celebrated builders on

the river Clyde, in Scotland, and had made one

voyage to New Zealand as a transport for British

troops, when she proved herself one of the fastest

vessels afloat, her log showing at times over three

hundred and twenty miles in twenty-four hours."*

In the year 1863, before the voyage to New Zea-

land, Mr. Dudley had seen her at Glasgow, and

had reported her as a most likely steamer for the

purposes of a privateer.'

On the 20th of September, in the year 1864,

she was sold in London to Richard Wright, of Liv-

erpool, a British subject, and the father-in-law of

Mr. Prioleau, of South Carolina, the managing

partner in the house of Eraser, Trenholra & Co.,*

and the transfer was registered the same day.

' Bernard's British Neutrality, page 359.

'• Cruise of the Shenandoah, page 9.

' Dudley to Seward and Morse to Seward, Vol. VI, page 555.

* Dudley to Seward, Vol. Ill, page 319 ; Vol. VI, page 560.

\
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was

)»2

The United States assert that the notorious con- ti.o she«and,.ah.

nection of the firm of Fraser, Trenholm & Co.

with the insurgents, and their repeated violations

of the sovereignty of Great Britain in purchasing,

constructing, equipping, arming, and contracting

for vessels of war to be used in carrying on hostili-

ties against the United States, ought by that time

to have made them objects of suspicion to every

British official, connected with the construction or

the transfer of steamers capable of being adapted

to warlike use. The acquisition, by a near con-

nection of a member of their firm, of a fast-going

steamer, capable of being so converted, and the

proposition to send her to sea in ballast, with

nothing on board but two mounted guns and a

supply of provisions and coal, ought of itself to

have attracted the attention of the British officials.

The omission to take notice of the fact is a proof

of Avant of the due diligence required by the

Treaty. Under the circumstances, it would have

been the exercise" of but the most ordinary dili-

gence to supervise the transfers of this class of

vessels in the Clovernment records, and to follow

up so palpable a clew as was given in the case

of the Sea King.

On the 7th of October, Wright gave a power of

attorney to one Corbett to " sell her at any time

Avithin six months for a sum not less than £45,000

r>3

I

i

Ui

I
i
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Tho shonnn,i.«h. sterling."' Corbett was an Englishman who had

commanded the Douglas, afterward known as the

Margaret and Jessie, one of the kaleidoscopic

blockade-runners owned by the insurgents and

carrj'ing the British flag.

The next day the Sea King cleared for Bombay,

and sailed " with a crew of forty-seven nien."^ Be-

fore sailing, while she " lay in the basin," she " took

in coal and provisions sufficient for a twelve-months'

cruise."' She "had two 18-pounder8 mounted on

the decks," which were the guns generally used in

bringing vessels to." " She was scarcely clear of

the ground when a telegram was flashed to Liver-

pool, advising the Confederate agent at that po:
"

that she had sailed;' and about 8 or 9 o'clock

that evening a screw-steamer, called the Laurel,

"nearly new-built, very strong, and admirably

adapted for a privateer,"® left Livei'pool, clearing

for Matamoras, via Nassau, taking a "score or

more of natives of the South, who had staked life

and fortune on the hazard of a desperate game,"

among whom were " several old Confederate States

navy officers, who had served on board the Sumter,

' Diidloy to Seward, Vol. Ill, page 319.

'' Dudley to Seward, Vol III, page 319 ; Vol. VI, page 560.

' Cruise of tho Shenandoali, page 10.

Tfuiple's affidavit, Vol. Ill, page 478 ; Vol. VI. page TOO.

> Cruise of tlie Shenandoah, page 1 1.

* Dudley to Adams, Vol. Ill, page 316 ;
Vol. VI, page 55G.
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Alabama, and Georgia."^ The Laurel took out as '^« 8h«nandoah.

cargo " cases marked as machinery, but in reality

containing guns and gun-carriages, such as are used

in war vessels."^ Mr. Dudley, the Consul at Liver-

pool, from the number of guns and the number of

men, drew the correct conclusion that they were

shipped in order to be transferred to some other

vessel." The officers in Her Majesty's service, by

the exercise of due diligence, might have arrived

at the same conclusion, and might have detained

both ships.

The appointed place of meeting was the harbor

of Funchal, in the island of Madeira. The Laurel

arrived there two days in advance of the Sea

King." The latter vessel had enlisted its crew

" for a voyage to Bombay or any port of the Indian

Ocean, China Seas, or Japan, for a term not to

exceed two years."'' She "went down the Eng-

lish Channel under steam and sail, and when off

I^and's End she was put under reefed canvas,"

and so continued to Madeira. She was fully

rigged for sailing, and her steam was intended

only as an auxiliary.

The Sea King arrived off Funchal the night of

' Cruiso of the ShenanHuah, pnge 16. See also Vol. Ill, pago 318.
'' Dudley Ui Seward, Vol. Ill, page 31 7 ; Vol. VI, page 5:)6.

'' Dudley to Si'ward, Vol. HI, page 318 ; Vol. VI, page 537.

* Cruise of the Shenandoah, page 19.

•MCllison's uffidavit, Vol. Ill, piigp ;jri!i
i

Veil. VI, piigi- jsn. ..

hiil'
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Th.. sh«.mmioui.. the lUtli.' Tlio Laurel, on the morning of the

20th, canae out to meet her, " with a full head of

steam on ;" signaled her to round the Desertas, a

barren rocky island lying near Madeira; and pro-

ceeded to the place of rendezvous, the Sea King

following in the wake.^

" Tackles were at once got aloft on both vessels,

and they commenced operations by first transfer-

ring from the Laurel to the Sea King the heavy

guns." " At the expiration of thirty-six hours the

transfer was effected, and the munitious of war,

clothing, and stores, with which the Laurel had

been laden, were piled in utter confusion on the

decks and in the hold of the Sea King, which was

to bear that name no more.'"* They "took in

from the Laurel eight cannon, viz, six large and

two small, with their carriages, (the guns Avere

called 68-pounders;) u (juantity of ix)wder, mus-

kets, pistols, shot, and shell ; clothing, and a quan-

tity of other stores, and also a quantity of coals."^

Corbett then came forward and announced a

pretended sale of the vessel, (the real sale having

taken place in London,) and tried to induce the

men who had enlisted to sail in the Sea King to

continue their contract in the Shenandoah. The

' Harris's nttidavit, Vol. Ill, page 3G3; Vol. VI. i)ii|re 584.

'' Cruise of the Slienundnali, pages 19, 20.

' Cruise of»,lu' Shciiaiuloali. page •21.

* Vol. III. l>age •ili.! ; Veil. VI. piige 580. Sec also tin- other aflidii-

vits which follow tlii.s.

w
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The

conduct of this person was so palpably u violation ''"' s''«'»»»«i<'»h.

of the Foreign Enlistment Act that the British

Consul at Funchal sent him home as a prisoner,

accompanied by depositions to prove his guilt,'

Caj)tain Waddell, the new commander in the place

of Corbett, made a speech, "which was received

with but little enthusiasm from the majority of

those who listened to him."" "Out of eighty

twenty-three only cast in their lots with the new

cruiser."'* When the Shenandoah left the Laurel

her " officers and crew only numbered forty-two

souls, less than half her regular complement."^

This obliged her " to depend upon her auxiliary

engine."

When the news of these proceedings was fully

known in f^ondon, Mr. Adams brought the subject

to the notice of Earl Russell.* In a subsequent

note he referred to this fact in the following lan-

guage :"

"On the 18th of November, 1864, 1 had the

honor to transmit to your Lordship certain evi-

dence Avhich Avent to show that on the 8th of Oc-

tober preceding a steamer had been dispatched,

under the British flag, from London, called the

' Vol. VI, page 572.

'' Criiist! of the Slicntindimh, jiiifi;o i-i.

'Cruise of the Slieiiniuknh, pan*-' 23.

* Cniisi'of the Slii'imiidoHli.piif^c 'J4.

' Adams to Husst'll, Vol. IIIipH^c ,'1:2.1.

'' Same li> .sami'. Vul. Ill, piigi' •'("".

M
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Tiiu si.tnuii.iouii. }<ea King, with u view to meet another steamer,

culled the Laurel, likewise bearing that flag, dis-

patched i'rom Liverpool on the *Jth of the same

month, at some point near the island of Madeira.

These vessels were at the time of sailing ecjuipped

and manned by JJritish subjects; yet they wen-

sent out with arms, munitions of Avar, supplies,

officers, and enlisted men, for the purpose of ini-

tiating a hostile enterprise to the j)eople of the

I'nited States, with whom Great Uritain was at

the time under solemn obligations to presci*ve the

peace.

"It further appears that, on or about the 18th

of the same month, these vessels met at the place

agreed uj)on, and there the British commander of

the Sea King made a private transfer of the vessel

to a i)erson of whom he then declared to the crew

his knowledge that he was about to embark on an

expedition of the kind described. Thus knowing

its nature, he nevertheless went on to urge these

seamen, being British subjects themselves, to en-

list as members of it.

" It is also clear that a transfer then took place

from the British bark Laurel of the arms of every

kind with which she was laden, for this same ob-

ject; and, lastly, of a number of persons, some

calling themselves officers, who had been hi-ought

from Li\'orpool expressly (o take |»art in the entt^r-
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prise. Of these last a considerable portion con- '•'•"' sii.imii<i..fth.

sisted of the very same persons, many of them

British subjects, who had been rescued from the

waves by liritish intervention at the moment when

they had surrendered from the sinking Alabama,

the previous history of which is but too well

known to your I.ordship.

" Thus e(iuipped, fitted out, and armed from

Tireat Britain, the successor to the destroyed cor-

sair, now assuming the name of the Shenandoah,

though in no other respects changing its British

character, addressed itself at once to the work for

which it had' been intended. At no time in her

later career has she ever reached a port of the

country which her commander has pretended to

represent. At no instance has she earned any

national characteristic other than that with which

she started from Great Britain. She has thus far

roamed over the ocean, receiving her sole-«protec-

tion against the consequences of the most piratical

acts from the gifts of a nominal title which Great

Britain first bestowed upon her contrivers, and

then recognized as legitimating their successful

fraud."

It is not necessary to follow in detail the cruise

of the Shenandoah from Madeira to Melbourne.

It is enough to say that it lasted ninety days,'

' Cruise of the Slienaiuloali, page 93.



i

i

424 INSUIUIENT CRUISEHS,

The Shenandoah, during which time Several vessels of the merchant

marine of the United States were destroyed, with

valuable cargoes. On the 25th of January, 1865,

she " dropped anchor oflf Sandridge, a small town

about two miles from Melbourne.'"

" The November mail from Europe, which

arrived at Melbourne about the middle of January,

had brought the news that the Sea King had left

England with the intention of being converted into

a war vessel to cruise against the commerce of the

United States."' Suspicions were at once aroused

that the newly-arrived man- of-war under the insur-

gent flag was no other than the Sea King ; sus-

picions which were confirmed by the statements

of the prisoners from the captured vessels, and by

others."*

The Consul of the United States appears to

have acted with both courtesy and vigor. He

placed before the authorities all the information in

his possession, tending to show the illegal origin

of the vessel, and the liabilities which she was

imposing upon Great Kritain by her depredations

on the commerce of the United States." He told

the Governor that the " Shenandoah, alias Sea

' Cruise of the Shenandoah, page 94.

" Blanchard to Seward, Vol. Ill, page 384 ; Vol. VI, page 588.

^ See depositions in Vol. Ill, on pages 399, 401, 402, 405, 407, and

417. The same depositions may be found in Vol. VI. This point

appears to liave been settled beyond doubt. See extract fi-om Mel-

bourne Herald, Vol. VI, page t>50.

• See Mr. Blunchard's dispatch to Mr Seward, Vol. Ill, page 384.
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King, " had never " entered a port of the so-styled '^^^ Shenandoah.

Confederate States for the purposes of naturaliza-

tion, and consequently was not entitled to belliger-

ent rights
; '" and that the table-service, plate,

&c., on the vessel all bore the mark of " Sea King."

He earnestly urged that "after the severest scru-

tiny it should be determined if this vessel and crew

are entitled to the rights of belligerency, or whether

the vessel should not be detained until the facts

can be duly investigated."* When he found that,

in spite of his remonstrances and of the proof of

her character, it had been decided that the She-

nandoah should be repaired, and should be allowed

to take in supplies and coals, he protested "in

behalf of his Government against the aid, com-

fort, and refuge " extended to her.' When he was

informed that the Governor had come to the deci-

sion " that whatever may be the previous history

of the Shenandoah, the Government of the Colony

is bound to treat her as a ship of war belonging

to a belligerent Power," he protested afresh, and

notified the Governor " that the United States will

claim indemnity for the damages already done to

its shipping by said vessel, and also which may

hereafter be committed if allowed to depart from

' Vol. in, page 394; Vol. Vi, page 598.

' Blanchard to Darling, Vol. Ill, page 39."> ; Vol. VI, page 5':'b.

' Blanchard to Darling, Vol. Ill, page ,197 ; Vol. VI, page GOO.

.'54

^f
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Th.. siunnn.ionh. this port.'" Hc plttccd iti the hands of the Attorney

General conchisive " evidence to establish that

the Shenandoah is in fact the Sea King.'"' When
it came to his knowledge that Waddell was enlist-

ing a crew in Melbourne for the Shenandoah, he

put the proof of it at once into the hands of the

Governor.'' When he heard that she was takinar

coal on board he communicated that fact also.*

From the beginning of the visit of the Shenandoah

at Melbourne to the hour of her departure, this

officer was constant in his vigilance, and in his

efforts to aid the British authorities in the per-

formance of their duties, as the representatives of

a neutral nation.

As soon as she arrived, almost before her anchor

was dropped, her commander wrote to the Gov-

ernor for permission to " make the necessary

repairs and obtain a supply of coals."'

This letter was officially answered the next day,

after the twenty-four hours allowed by the instruc-

tions of January, 1862 for his stay had expired.

He was told that directions had been given to

enable him to make the necessary repairs and to

coal his vessel, and he was asked, at his earliest

convenience, to intimate the nature and extent of

' Bluiu'lmrd to Dulling, \Ol. Ill, pnge 398; \cil. \ I, page e02.

'• Vol. Ill, piiges 403 and 404, 405 and 407. Sue also Vol. VI.

" Vol. Ill, pngp.s 414, 420, 423, 427, 428. Si'« also Vol. VI.

* Vol. Ill, page 42.5 ;
Vol. VI. page 630.

' Waddell to Darling, Vol. V, page ."id!).



THE SHENANDOAH. 427

his requirements as regards repairs and supplies.'

This was the official answer. The real answer had

been given the previous night to Waddell's mes-

senger, who was dispatched on shore " as soon as

practicable the afternoon of arrival, to confer with

the authorities and obtain permission for the ship

to remain and procure some "necessary repairs."

" He returned before midnight^ having succeeded in

his missionJ'^'^

Two days were taken to reply to the question

as to the nature and extent of the needed repairs

and supplies. Waddell then stated, as a reason

why he could not yet report, that the mechanics

had not reported to him. He spoke generally

about the condition of his propeller shaft, and the

bearings under water, and, he added, " the other

repairs are pvgressing rapidly."'^ It thus appears

that he had been at that time three days in port,

had made no official statement of the supplies or

the necessary repairs, and that he had a force at

work upon his vessel, without any report to the

Governor showing the necessity.

The next day he was asked to furnish a list of

supplies required for the immediate use of his ves-

sel.^ He appears to have furnished such a state-

' Francis to Waddell, Vol. V, page 599 ; Vol. VI, pag<.' 639.

' Cruise of the Shenandoah, page 97.

"• Vol. V. page 600; Vol. VI. jingo 040.

* Francis to Wiiddcll, Vol, V. |mge 600; WA. VI, pagr till.

The Shenundijuli.
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The Shenandoah, ment, but it has not been printed in any document

within the control of the United States. As the

list is in the possession of Great Britain, it will

doubtless be produced, it if tends to release that

Government from responsibility.

On the following day, being the fifth day after

he arrived in port, the fourth day after he received

permission to make his repairs, and the third or

fourth day after the repairs were commenced, he

reported to the Governor that the lining of the

outer sternback (probably meaning the outer stern-

bush) was entirely gone, and that in order to re-

place it the Shenandoah must go into the Govern-

ment slip for about ten days.^

On the 1st of February the Governor assented

to the making of these repairs^ and the time named

for them.

On the 7th of February, through his Secretary

he called upon Captain Waddell " to name the day

when he would be prepared to proceed to sea.'"

Waddell said that he could not name a day ; and

he gives excuses why his vessel was not yet on

the slip ; a fact which furnishes the evident reason

for the letter of the Governor a Secretary.*

' Waddell to the Commissioner of Trade, Vol. V, page 600; Vol.

VI, page 641.

» Francis to Waddell, Vol. \', page 602 ; Vol. VI, page 644.

' Francis to Waddell, Vol. V, pagn 60« ; Vol. VI, page 643.

* Waddell to Francis, Vol, V. page 602 ; Vol. VI, page 644.

I

'
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On the 14th of February, a week later, inquiry The Shenandoah.

is again made whether he is '* in a position to state

more definitely when the Shenandoah will be in

a position to proceed to sea.'"

The reply shows that the Shenandoah was then

on the slip, and was to be launched the next day.

He thought he could proceed to sea by the 19th,

though he had yet to take in all his stores and

coals.^

The next correspondence between Waddell and

the Governor's Secretary furnishes the solution of

the delay in the original report upon the repairs,

the delay in the getting the vessel into the slip,

the delay in getting her out of it, and the un-

reasonable time required "to take in stores, coals,

and to swing the ship." During all this time

Waddell had been enlisting men for the Shen-

andoah out of the streets of Melbourne, and had

protracted his repairs as an excuse for delay, while

he filled up the thin ranks of his crew.

The arrival of this vessel at Melbourne had pro-

duced a profound sensation. An inquiry was made

of the Government in the Legislature to know

if Her Majesty's Proclamation had not been vio-

lated by the Shenandoah. The member making

the inquiry called attention to the news of the de-

' Francis Ui Waddell, Vol, V, page 6(t2 ; Vol. VI, page 644,

- Waddoll to Francis, Vol, V, page 60Si ; Vol, VI, page 644.
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The siiBnandoah. partuFc of the ScB King from London for the pur-

pose of being converted into a cruiser, and he

showed that the Sea King and the Shenandoah

were the same vessel. The House was opposed

to him, and he was called to order as he did this.

The Chief Secretary replied, not so much calling

in question the identity of the Sea King with the

Shenandoah, as doubting the propriety of accept-

ing the fact on the evidence quoted by the former

speaker; and he added that, "in dealing with

this vessel, they had not only to consider the terms

of the proclamation referred to, but also the con-

fidential instructions from the Home GovernmentJ^^

Here the United States learned for the first time

that, in addition to the published instructions

which were made known to the world, there were

private and confidential and perhaps conflicting

instructions on this subject. It is beyond their

power to furnish to this Tribunal copies of these

confidential instructions. Should their production

be deemed important by Her Majesty's Govern-

ment, or should they tend to relieve Great Britain

from liability to the United States, they will,

undoubtedly, be furnished to the Tribunal.

The Consul of the United States at Melbourne

' Vol. V, page 611 ; Vol. VI. page 660, et seq. It was in fonsoiiuenco

of those doubts expressed by the Chief Secretary that the Consul

furnished the evidence of the identity of the two vessels. Vol. Ill,

page 386 ; Vol. VI, page 690.
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penetrated the reasons for Waddell's delay, and The Shenandoah.

supplied the Colonial Authorities with evidence

that men were being enlisted at Melbourne for the

Shenandoah. His first letter to the Governor on

this subject was dated the 10th of February. In

it he called attention " to the shipment of men on

board said Shenandoah in this port."^ Again, on

the i4th of February, he transmitted to the Gov-

ernor further proof on the same subject.^

The affidavits furnished by the Consul showed

that an enlistment on a large scale was going on

The affidavit of Wicke, for instance, spoke of a

cook named " Charley," and ten men f the affidavit

of Behucke, of " about ten men concealed in said

Shenandoah."^

The authorities proceeded against " Charley"

only. They carefully let alone Captain Waddell

and his officers, who had been violating Her

Majesty's proclamation and the laws of the Em-

pire," and they aimed the thunders of the law

' Blnnchard to Darling, Vol. Ill, page 420 ; Vol. VI, page 625.

' Blanohard to Darling, Vol. Ill, page 414 ; Vol. VI, page 619.

» Vol. Ill, page 421 ; Vol. VI, page 625.

Vol. HI, page 422 ; Vol. VI, page 626.

' The .second section of the Foreign Enlistment Act of 1819 made
it illegal to procure any person to engage to enlist as a sailor in sea

service under any person assimiing to exercise any powers of gov-

ernment, or to agree to go from any part of Her Majesty's dominions

for the purpose of being so enlisted; and persons committing that

offense were to be deemed guilty of a misdemeanor, and to be pun-

ished, on conviction, by fine or imprisonment, or both. It would be

difficult to describe what Captain Waddell actually did at Mel-

Ijourne in more accurate language thnu this.

Ill;
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The Shenandoah, against an assistant cook. When the officer ar-

rived at the vessel to serve the warrant for Charley's

arrest, he was informed that no such person was

on board. On expressing a wish to ascertain this

fact for himself, his request was refused,' The

next day he went again, and Captain Waddell

^'stated, on his honor and faith as a gentleman

and an officer, that there was no such person as

Charley on board.'"* On the evening of the same

day Charley and three other men who had been

enlisted in Melbourne were arrested as they left

the Shenandoah by the water police,'^ thus showing

that they must have been there all the while.

In consequence of this the permission to make

repairs was suspended ; but it was soon restored.

The reason given for the restoration was that,

Charley being taken, Waddell was " in a position

to say, as commanding officer of the ship, that

there were no persons on board except those whose

names are on the shipping articles, and that no

one has been enlisted in the service of the Con-

federate States since arrival in this port.""* It does

not appear that Waddell made any such commit-

ment; on the contrary, he said that he considered

" the tone of the letter remarkably disrespectful

and insulting."

' Vol. V, page 618
J

Vol. VI, page tiC5.

=" Vol. V. page 018 ; Vol. VI, page tid.'i.

^ Francis to Wtiddfll. \'ol. V. ))ano OO,"); Vol. VI. page (147.

* Ibid.. Vol, \\ pngt" r>( 5,
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The Melbourne authorities did not insist upon '^'*'« sh«naiuK,ui..

having such an assurance. The Secretary of the

Governor had said that Waddell was in a position

to give the assurance ; that was enough. The

Chief Secretary said in the Assembly, speaking of

the enlistment of " Charley," " it appears to me

and to the Government that if anything can be a

violation of strict neutrality, this is it
;"

' but he

added, in a few moments, (his attention being

called to the lact that there were still persons on

board who had joined the ship at Melbourne,)

" The particular warrant that was issued for this

particular individual (Charley) was satisfied; and

if further warrants are issued for other persons

who may be on board, the podtion of the Govern-

ment will be altered. It may be that there are

other persons on board. '"*

There were other persons on board whose

presence was a violation of British neutrality, and

whose exposure would " alter the position of the

Government"—some fifty in all; but no warrant

was issued, and " the position of the Government"

was not "altered." The Shenandoah took on

board her coal (three hundred tons in all) and

her supplies, the character of which is not known

to the United States, for the reasons already

given.

m
' Vol. V, page 619 ; Vol. VI, page 666.

" Vol. V. pages 620 and 667.

Iff

si,

M
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The shemuidoai.. 'fhe United States Consul to the last did his

duty. On the 17th, the day before she sailed, he

informed the Governor that " the Shenandoah was

taking in three hundred tons of coal, in addition

to the quantity she had on board when she came

into this port—about four hundred tons ; and

added, " The Shenandoah is a full-rigged sailing

vessel ; steam is only auxiliary with her ; and I

caimot believe Your Excellency is aware of the

large amoimt of coal now being furnished said

vessel." ' This coal was dispatched from Liver-

pool in a vessel called the John Fraser. The ear-

marks were on the transaction in the very name

of the transport.

On the same day the Consul also lodged with

the Governor the affidavit of one Andrew Forbes,

to show that six persons, residents of Melbourne,

whom he named, were to join the Shenandoah

outside, she being then ready to sail. As time

was of importance, and a day's delay might be

too late, the Consul went with his witnesses to

the office of the Crown Solicitor, to whom the

Attorney General had previously directed him to

communicate such information. He found that

officer leaving for his dinner. He told him " his

business was urgent," and that he had " come as

• Blanchard to Darling, Vol. Ill,

r>30.

42.), 426; Vol. VI, pago
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the represeutative of the United States to lay The Shenandoah,

before him, as Crown Solicitor, the evidence that

a large number of men were about violating the

neutrality laws." ' The Solicitor said he must go

to his dinner, and passed on. The Consul then

went to several other officers in order to secure

immediate action on his complaint. Among others,

he went to the Attorney General, who sent him

to another Solicitor; but he could get no one to

attend to it, and the Shenandoah left early in the

morning of the 18th without further British inter-

ference.

The attention of the Tribunal of Arbitration is

invited to the fact that a sworn list of the crew

of the Shenandoah is attached to an affidavit made

in Liverpool by one Temple ten months after the

vessel left Melbourne.^ Forbes in his affidavit,

which was submitted to the Governor and laid

before the Attorney General, gave the names of

five persons who he had reason to believe were

about to join the vessel from Melbourne. Tem-

ple's affidavit shows that at least three of those

persons did join and did serve, viz :
" Robert Dun-

ning, an Englishman, captain of the foretop •/

Thomas Evans, Welchman ; and William Green,*

pdRO

' Lord to Blanchard, Vol. Ill, page 429 ; Vol. VI, page 635.

" Vol. II, pagn 477 ; Vol. VI, page 709.

=• Vol. Ill, page 488
J
Vol. VI, page 719.

< Vol. Ill, page 489 ; Vol. VI, page 727.

ft
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The 8hen«ndofth. an Englishman.'" This corroborative, independ-

ent pii'ce of testimony establishes the truthful-

ness of Korbes's affidavit. This affidavit, so sum-

marily rejected by the Crown Solicitor, was the

specific evidence of the commission of a crimt;

Avhich Her Majesty's (Jovernment required to be

furnished by the United States. When produced

the British authorities declined to act upon it.

The United States assert, without fear of con-

tradiction, that there was no time during the stay

of the Shenandoah in Melbourne, when it was

not notorious that she was procuring recruits.

She went there tor that purpose. Her effective

power as a man-of-war depended entirely upon

her success in obtaining a new crew. When she

left the fjaurel she had but twenty-three men be-

sides her officers. With every capture between

tliere and Melbourne; great efforts were made to

induce the captured seamen to enlist ; and those

who would not enlist were compelled to work as

sailors in order to avoid being put in irons. The

author of the " Cruise of the Shenandoah'' says

that fourteen were enlisted in this way—ten from

the Alina and the Godfrey,^ two from the Susan,^

and two from the Stacey.^ Temple in his affida-

' Vol. Ill, pages 489, 490 ; Vol. VI, page
' Cruise of the Shoimndoah, page 42.

' Ibid., page 43.

' Ibid., page 47.

721.
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'
':

vit gives the names of three from the AUna, ftve '^'' shuimndwh.

from the Godfrey, one from the Susan, two from

the Stacty, and one from the Edward.' It is

probable that Temple's statement is correct. Of

tiie twelve whom he names, two appear to have

left the vessel at Melbourne, viz : Bruce, of the

Alinn; and Williams, of the Godfrey. It would

therefore appear that, had the Shenandoah re-

ceived no recruitment of men at Melbourne, her

force on leaving would have been thirty-three

marines, firemen, and ordinary seamen. One

officer and two petty officers were discharged

there, whicH reduced the number of officers to

twenty, and her whole force to fifty-three. She

was a full-rigged ship, 220 feet in length und

35 feet beam, and carried royal-studding f.ails,

and required double or treble that number of

men to make her effective as a man-of-Avar.^ The

Tribunal will see how important it was to recruit

men at Melbourne.

She took in there, according to the account

given by the author of the Cruise of the Shenan-

doah, forty-five men.'' Temple, in his affidavit,

gives the names of forty-three, divided as follows

:

one officer, twelve petty officers, twenty seamen,

seven firemen, and three marines. The United

' Vol. Ill, pages 487-491 ; Vol. VI, pRge 718, Pt seq.

'' Cniisp of llie Shenandoah, page 23.
'

' Il)i(l . pii};p 113.

11
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enan os
. g^g^^gg complaiii of this act, not alone as a techni-

cal violation of the duties as a neutral, as laid

down in the second rule of the Treaty, but as a

great injury to them, from which flowed the sub-

sequent damages to their commerce from the

Shenandoah. This recruitment might have been

stopped by the exercise of the most ordinary dili-

gence. It ought to have been stopped after the

Consul's letter of the 10th of February. It oi.ght

to have been stopped after his letter of the 1 4th.

The authorities should have detained the Shenan-

doah on the information he communicated on the

17th. Most of the men went on board that night.

It was a great negligence not to have prevented

this. When the Shenandoah sailed on the morn-

ing of the 18th, the whole community knew that

she had more than doubled her force in Melbourne.

The newspapers of the next day were full of it.

The Herald said : Rumors are afloat that the

Shenandoah shipped or received on board some-

where about eighty men."' The Argus said : "It

is not to be denied that during Friday night a

large number of men found their way on ])oard

the Shenandoah, and did not return on shore

again." ^ And the Age said: "It is currently re-

ported that she shipi>ed some eighty men."'' It

1

f

' Vol. III. piinf 4:t,") ; Vol. VI, jiaffo tlil.l.

'' Vol. Ill, pnirr laii; Vol. Vl, piii;)' (ilU.

•' v'ol. in. ph),mM;!6; Vol VI. pas'* fii'fl-
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is not probable— it may indeed be said to be most The Shenandoah,

improbable—that a shipment of half that number

of men could have been made without complicity

of the authorities. Mr. Mountague Bernard inti-

mates that they could not have come there with-

out the knowledge of Captain Waddell." ^ A sim-

ilar train of reasoning will convince the Tribunal

of Arbitration that the least measure of " dili-

gence" would have discovered the fact to the

local authorities.

The permitting a shipment of three hundred

tons of coal at Melbourne was also a violation of

the duties of a neutral. The Shenandoah was a

sailing vessel. Her steam-power was auxiliary.

From early in December until two days before

her arrival at Melbourne, some seven weeks in all,^

she was under sail, without using her steam ; she

went from Land's End to Madeira in the same

Avay." She took on board, when she left London,

a supply of coal for twelve months. Four hun-

dred tons of it remained when she reached Mel-

bourne. She required no fresh supply to enable

her to return to an insurgent port, and she sought

it only for the purpose of cruising against the com-

merce of the United States, thus making Mel-

bourne a base of the insurgent naval operations.

' Bernard's Neutrality, page 434.

" Cruise of the Siienanduah, pages 63-94.

'•' Schutcher'ii aflrulavit, Vol. Hi, poge 365; Vol. VI, piigu 58(>.

il*l
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The Shenandoah. The United States are of the opinion that it was a

breach of the duties of an impartial neutral to per-

mit unlimited supplies of coal to be furnished to

the Shenandoah in a British port, under circum-

stances similar to those in which like supplies had

been refused to the vessels of the United States

;

and that it was a still greater violation to permit

the supply to be furnished from the insurgent

transport «Tohn Eraser, dispatched from Liverpool

for that purpose, while the United States Avere

forbidden to supply their vessels in like manner.

When the Shenandoah left London she took gen-

eral supplies for a year
;
yet she was allowed to re-

plenish at Melbourne within less than six months

from the time of leaving London. It must be con-

cluded from the declarations of the author of the

Cruise of the Shenandoah, that Avhen this was done

she had enough supplies on board for the subsist-

ence of the crew to the nearest insurgent port. The

addition obtained at Melbourne enabled her to con-

tinue her hostile cruise and to light up the icy seas

of the north with the fires of American vessels,

long after the military resistance to the United

States had ceased.

The United States further insist that when the

authorities at Melbourne permitted the Shenandoah

to make repairs to her machinery in that port, a

still greater violation of the duties of Great Britain

as a neutral was committed.
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It has just been shown that this vessel was The shennn(>..nb.

under no necessity of using her steam; that she

had gone to Madeira under sail ; that she

had come from the Cape of Good Hope to

Melbourne under sail. For many days before

arriving at Melbourne " a heavy and continuous

gale " prevailed.' At its height it was " sublime

beyond description," and the Shenandoah " drove

before it at the rate of eleven knots an hour, under

close-reefed topsails and reefed foresail."" Yet the

author of the Cruise of the Shenandoah makes no

mention of any injury to the vessel, or of any leak,

and there is nothing to show that the hull needed

repairs, or that anything was done to it except

that " a gang of calkers were procured and went

to work upon the decks with pitch and oakum."'

The United States are convinced that no other

repairs were necessary for the hull, and that if the

departure of the vessel was delayed for the osten-

sible purpose of further repairs to the vessel itself,

the pretense was made solely for the purpose of

delay.

The repairs to the machinexy, as distinguished

from the hull, wore made with the object of

enabling the Shenandoah to go to the Arctic Ocean,

there to destroy the whalers of the United States.

m

' Cruise of thp Shenandoah, page fifi.

'' Ibid., page 67.

'
I hid., page 104.

y
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The shonundoah.
j,i accordaiico with Bullock's instructions to Wad-

dell before he left I.iverpool.' It is evident, not

onh' from the absence of any mention of injury to

the hull by the author of the cruise of the Shen-

andoah, but also from the statement of experts of

the repairs which the machinery required, that

the hull was sound and seaworthy, and that the

Shenandoah as a sailing vessel, without steam,

could at once have proceeded to sea, and have

made her way to the insurgent ports. ^ When

Captain Boggs, of the United States Navy, two

months later, (after the surrender of Lee,) asked

permission to remain at Barbado s " a few days,

for the [)urpose of overhauling the piston and

engine," he was required, as a preliminary to the

permission, to " give a definite assurance of his

inability to j)roceed to sea."^ As a man of honor

and truth he could not do this, and he went to

sea without his repairs. The same rule applied

to the Shenandoah would have produced the same

result, supposing Captain Waddell to have been

as honorable and as truthful a man as Captain

Boggs.

' \\,\. Ill, page 461 ; V^ol. VI, page Ton.

' It is triio that the insurgents hnd nu ports at that time which

the Shenandoah could enter. Wilmington, the last of their ports,

was dosed by the capture of Fort Fisher. This, however, was an

additional reason why the Shenandoah should not have been allowed

to leave Melbourne, carrying a flag that had no port to receive it.

StH; the corresiKindence between the United States and Portugal

referred to ante, | ago 137.

•• Wolkerto Boggs; Vol, VI. pages 178 •».

Jjf-'
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Twenty-four hours elapsed before any questions '^'"' 'i''«»»"do»h.

were put to Captain Waddell by the local author-

ities. Then he was told to state what repairs he

wanted, in order that the Governor might know

how long he was to enjoy the hospitalities of the

port. He delayed for two days to answer this

question, gohig on, however, in the meanwhile

Avith some of his repairs. He then reported the

repairs already begun as " progressing rapidly,"

and added that Langland Brothers & Co. were to

examine the propeller and bracings (probably a

misprint for "bearings") under water; that a

diver had that day examined them ; and that " so

soon as Messrs. Langland Brothers & Co. should

hand in their report" he would inclose it.

Two days later, on the 30th, Langland Brothers

& Co. made their report, " after inspection by the

diver," saying that " the lining of the outer stern-

back" (probably u misprint for "sternbush") is

entirely gone, and will have to be replaced ; that

" three days will elapse before she is slipped," and

that they " will not be able to accomplish the

repairs within ten days from date."'

The Tribiuial will observe that it was proposed

that two kinds of repairs should be made.

The first class did not require the vessel to go

into the slip. These included the calking referred

• Waildnll 111 Fruiicis. Vol. V. i)iij;<' OOO ; Vol, \'r, jiiinc 640,
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The siiKnumioftii. to by the author of the Cruise of the Shenan-

doah,' and perhaps also repairs of a general char-

acter, which all steam machinery requires after

having been run for any length of time, such as

refitting of brasses, packing stuffing-boxes, exam-

ining and readjusting of working parts, «&ic., &c.

All these repairs could have gone on simultane-

ously. Such coal as might be allowed within the

construction of the instructions of January 31,

1862, as those instructions were applied to the

vessels of the United States, and such supplies

as were legally i)ermitted, could also be taken on,

and the vessel could be ready to go to sea again

in from two to four days after her arrival in port.

Or, should it be necessary for the vessel to go

into a slip for the purpose of repairing the pro-

peller, this class of repairs might also be going

on in the slip, at the same time with the others.

The other class of repairs were those which

Langland Brothers & Co. were to report upon

—

repairs to the propeller. It appears from the

report made by these mechanics on the 30th of

January, that they founded their estimate upon

the report of a diver. Mechanics ordinarily have

to depend upon such a report, and to found their

estimates upon it. The examination of the pro-

peller of a screw-steamer, and of its bearings

\'

' Cruisoof tlie Shrnandouli. iinp;n T7.

; i :
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below the water-line, is a simple matter, and takes '^'''*' sh«iiBndo»h.

but a short time. It is confined to the stern of

the vessel. A practiced expert can go down, sat-

isfy himself of the extent of the injury, and return

and report in a few minutes. Had the Governor

treated Captain Waddcll as Captain Boggs was

treated, the examination could easily have been

made on the morning of the 26th, and the whole

extent of the injury could have been reported to

the Governor on the afternoon of the same day

within twenty-four hours after the arrival of the •

vessel in port. Captain Waddell, however, was

not required to move so rapidly. He did not send

his diver down until the 28th; he did not get the

official report of his mechanics until the 30th.

Thus he spent live days in doing what could have

been done in five hours. There must have been

a motive for that delay; the United States find

that motive in his necessity to enlist a crew.

The Tribunal will also observe that his own

report on the 28th of the extent of his injuries

differs from that made by his mechanics on the

30th. He reported that "the composition cast-

ings of thi! propeller-shaft were entirely gone, and

the bracings (propably a misprint for "bearings")

imder water were in the same condition. This

was a more serious injury than the one reported

by his mechanics two days later, namely, the

v;.

J.'

1
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! \

The Shenandoah, nccessity ot' giving the shaft a new outer stern-

bush. The latter would, it is true, require the

docking of the ship to admit of the removal of

the shaft. But when the ship was once in the

slip, the propeller could be easily hoisted, being a

movable one;' and then the renewal of the lignum-

vitae lining, technically known as the sternbush,

the only repairs which the experts reported to be

necessary, could be completed two or three days

after the ship should be on the slip. If the vessel

was necessarily longer on the slip she must have

received more repairs than are described in the

official report of the I^anglands, which embraced

all for which the permission was granted.

It therefore appears that, on the supposition

that the authorities at Melbourne could, under the

circumstances, without violating the duty of Great

Britain as a neutral, permit the repairs reported

by Langland Brothers & Co. to be made, the

Shenandoah should have gone to sea in ten days

after her arrival. This estimate gives the extreme

time for every requisite step, viz : one calendar

,
day for the examination of the diver, excluding

the day of arrival; three days (the estimate of the

Langlands) for putting the vessel in the slip; three

days for the repairs by the Langlands; one day

for getting her out of the slip ; and two days for

' Wilson's affidavit. Vol III. pngo aan; Vol. VI. im^jfe .^ce.

f
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roloading and getting to sea, which was the time '''*'• Shonnmi.mh.

actually taken ; but as, during this time she un-

warrantably took on board three hundred tons of

coal, this is probably too large an estimate. In-

stead of requiring these repairs to be completed

in ten days, the Melbourne authorities allowed the

Shenandoah to s^ay there twenty-four days. The

extra fourteen days were occupied in the recruit-

ment of the forty-three men whom she carried

away with her. It is difficult, under the circum-

stances, to resist the conclusion that the repairs

were dawdled along for the purpose of securing

the recruits, and that the authorities, to say the

least, shut their eyes while this was going on ;

especially if it be true, as said by Temple, that

the Government engineer was on board three or

four times a day while they were undergoing re-

pairs, and assisted them with his opinion and

advice.' It is fair to say that this fact is doubted

by the Governor of the Colony.^ If the Government

engineer was not there, however, he should have

been, in order to see that Waddell was not violat-

ing British neutrality.

Leaving Melbourne, the Shenandoah went

through the Pacific Ocean to the Arctic Seas, via

liehring's Straits, under the instructions issued by

Bullock, in Liverpool, for the purpose of destroy-

' Temple's affidavit, Vol. Ill, page -181 5 Vol. V, pa^e 712.

» Darling to Cniilwell, Vol. Ill, page 500.
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The Shcnamioaii. jng t^g whaU'rs of the United States. How suc-

cessful she was in her attacks upon these intrepid

and daring navigators is shown by the long list of

captured vessels, for whose destruction the Fnited

States claim compensation.

On the cruise to those seas she used her sails

only. After arrival there she commenced steam-

ing on the 25th of June, and " from that time till

she left the Arctic seas she made comparatively

little use of her sails.'" Many of the most valu-

able vessels were destroyed after that time. Tem-

ple names, in his aifidavit, fifteen that were de-

stroyed after Waddell knew of the suppression of

the insurrection." Bullock wrote him a letter,

instructing him "to desist from any further de-

struction of United States property,"" and Earl

Russell undertook to send the letter " through

the British Consuls at the ports where the ship

may be expected." It was not until the 1 7th day

of October, 1865, that she ceased to be officiallv

registered as a British vessel. Waddell arrived at

Liverpool with the Shenandoah on the 6th of

the following November, and wrote Earl Russell

that the destructions committed on the 28th of

June—when Temple said that he knew of the

' Cruise of the Shennndoah, page 187.

» Vol. Ill, pages 482, 483; Vol. VI, page 709, et seq. This state-

ment by Temple is ronfirmed by Hathaway's affidavit. Vol. VII,

pige 95.

» Vol III. page 4!)8 ; Vol. VI. page 698.
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surrender of Lee—were committed " in ignorance The simnan.wh.

of the obliteration of the Government." Ho said

that he received his first intelligence on the 2d of

August. The author of the Cruise of the Shenan-

doah says that they received, on the 28th of June,

while burning the whalers, the news of the assas-

sination of Mr. Lincoln.' This event took place a

week after the surrender of Lee. The affidavits

of Temple and Nye in Vol. VII indicate still

earlier knowledge. It would seem, therefore, that

Waddell's statements to Earl Russell could not

have been correct.

" The re-appearance of the Shenandoah in British

waters " was regarded as " an untoward and unwel-

come event." The Times reminded the public

that " in a certain sense it was doubtless true that

the Shenandoah was built and manned in fraud of

British neutrality."' Great Britain dealt with the

"untoward" question as it had dealt with others

during the contest—by evading it. The vessel was

delivered to the United States. The men who

had been preying upon the commerce of the United

States for months without a semblance of authority

behind them, most of whom were British subjects,

with unmistakable British bearing and speech,

were called before an officer of the British Navy

:i

Cruise of the Shenandoah, page 206.

' London Times, November H, 1865 ; Vol. HI, page 449.

57
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The siionanUoHh. to be exaiiiincd as to their nntionalitv, thev under-

standing in ndvimce that it was a crime for British

subjects to have served on the Shenandoah. " Each

one stated that he belonged to one or the other

of the States of America," ' and thev were dis-

charged without further inquiry.

On the 28th of December, 1865, Mr. Adams,

commenting upon these proceedings, wrote to Earl

Clarendon as follows r''
" I trust it may be made to

appear

—

" 1. That the Sea King did depart from a British

port armed with all the means she ever had occa-

sion to use in the course of her cruise against the

commerce of the United States ; and that no incon-

siderable portion of her hostile career was passed

while she was still registered as a British vessel,

with a British owner, on the official records of the

Kingdom.

" 2. That the commander had been made fully

aware of the suppression of the rebellion the very

day before he committed a series of outrages on

innocent, industrious, and unarmed citizens of the

United States, in the Sea of Okhotsk.

" 3. The list of the crew, with all the particu-

lars attending the sources from which the persons

were drawn, is believed to be so far substantially

' Clicek to Paynter, Vol. I If, page 505.

» V..1. iri,page475.
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correct as to set at rest the pretense of the officer ''^*> siiiu»n.i.i.ii.

sent on board that there were no British subjects

belonging to the vessel."

The United States confidcaitly insist that they

have incontestubly (!stubiisljed the points there

claimed by Mr. Adams ; and further,

" 4. That the Shenandoah was fitted out and

armed within Britishjurisdiction, namely, at London,

for the purpose of cruising against the United

States ; that Great Britain had reasonable ground

to believe that such was the case, and did not use

due diligence to prevent it.

" 5. That she came again within British juris-

diction, where all these facts were open and notori-

ous, and the British authorities exercised no dili-

gence to prevent her departure, but claimed the

right to treat her as a commissioned man-of-war,

and to permit her to depart as such.

" 6. That twice within British jurisdiction she

received large recruitments of men, without due

diligence being used to prevent it : 1st. At Liver-

pool, from whence the men were forwarded by the

Laurel; and, 2d, at Melbourne.

"" 7. That she was allowed to make repairs and

to receive coal and supplies which were denied to

vessels of the L'nited States in similar circum-

stances."

The subsequent carter of the steamer Laurel,
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The siieniindoah. which, with the Shenandoah, formed the hostile

expedition against the United States, throws addi-

tional light on the sincerity of the British neutrality

in the case of the Shenandoah. On the 7th of

March, 1865, Mr. Adams Avrote as follows to Earl

Russell :

" I am pained to be obliged once more to call

your attention to the proceedings of the vessel

called the steamer Laurel.

" This is the vessel concei'ning which I had the

honor to make a representation, in a note dated the

10th November last, which appears to have proved,

in substance, correct.

" Her departure from Liverpool on the 9th Octo-

ber, laden with men and arms destined to be placed

on board of the steamer Sea King, her meeting

with that vessel at Porto Santo, in the Madeira

Islands, her subsequent transfer of her freight to

that steamer, which thereupon assumed the name

of the Shenandoah, and proceeded to capture and

destroy vessels belonging to the people of the

United Slates, are all facts now established by

incontestable evidence.

" It now appears that this steamer Laurel, hav-

ing accomplished her object under British colors,

instead of immediately returning to this Kingdom,

made her way through the blockade to the port of

Charleston, whore she changed her register and

b^
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her name, and assumed to bu a so-called Confed- '^^^ Shenamioah.

erate vessel. In this shape she next made her

appearance at the port of Nassau as the ' Confed-

erate States.' From that place she cleared, not

long since, to go, via Madeira, to the same port

of Liverpool, from whence she had originally

started.

" It further appears that, notwithstanding the

assumption of this new character, this vessel car-

ried out from Nassau a ship mail, made up at the

post office of that port, and transported the same

to Liverpool. I have the honor to transmit a copy

of a letter from the postmaster at that place estab-

lishing that fact.

" Under these circumstances, I have the honor

to inform your Lordship that I am instructed by

my Government to remonstrate against the re-

ceipt and clearance with mails of this vessel from

Nassau, and to request that such measures may be

adopted in regard to her as may prevent her from

thus abusing the neutrality of Her Majesty's ter-

ritory, for the purpose of facilitating the operations

of the enemies of the United States." '

To this Earl Russell replied ''that Her Majes-

ty's Government are advised, that although the

proceedings of the steamer Confederates States,

formerly Laurel, may have rendered her liable to

' Vol. Ill, page 339.

1:1 I
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The Shenandimh. capture on the high seas by the cruisers of the

United States, she has not, so far as is known, com-

mitted any qlfhise punishable by British law."^

From all these various facts, the United States

ask the Tribunal of Arbitration to find and certify

as to the Shenandoah, that Great 13ritain has, by

its acts and by its omissions, foiled to fulfill its

duties set forth in the three rules of the Treaty of

Washington, or recognized by the principles of

law not inconsistent with such rules. Should the

Tribunal exercise the power conferred upon it by

the seventh article of the Treaty, to award a sum

in gross to be paid to the United States, they ask

thtt, in considerinc: the amount to be awarded,

the losses in the destruction of vessels and their

cargoes by the Shenandoah, and the expense to

which the United States were put in the pursuit

of it, may be taken into account.

I

Hummary. In the coursc of thc long discussions between

th(! two Governments, which followed the close

of till! insurrection, it became the duty of Mr.

Adams to make a (nummary of the points which

he maintained had been established by the United

States. This he did in the following; lanjiuao-e,

addressed to Earl Russell ;-

' Vol. in, ya'xv .UI. ' \<>\. III. jiiiKc 53.).
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" It was my wish- to maintain

—

" 1. That the act of recognition by Her Majes-

ty's Government of insurgents as belligerents on

the high seas before they liad a single vessel afloat

was precipitate and unprecedented.

" 2. That it had the effect of creating these

parties belligerents after the recognition, instead of

merely acknowledging an existing fact.

" S, That this creation has been since effected

exclusively from the ports of Her Majesty's King-

dom and its dependencies, with the aid and co-op-

eration of Her Majesty's subjects.

" 4, That during the whole course of the strug-

gle in America, of nearly four years in duration,

then; has be(>n no appearance of the insurgents as

a belligerent on the ocean excepting in the shape

of British vessels, constructed, equii)ped. supplied,

manned, and armed in British ])orl:s.

" 5. That during the same period it has been

the coi. tant and persistent endeavor of my Gov-

ernment to remonstrate in every possible form

against this abuse of the neutrality of this King-

dom, and to call upon Her Majesty's Government

to exercise the necessary ])owers to put nn effective

stop to it.

" (). That although the desire of Her Majesty's

M blisters to exert themselves in the suppression of

these abuses is freely acknowledged, the efforts'

Summarv.

:; I
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Siinimory. wliicli they iiiadc proved in n great degree power-

less, from the inerticiency cf the law on which

they relied, and from their absolute reliisal, when

solicited, to procure additional powers to attain the

objects. ^

" 7. That, by reason of the failure to check this

flagrant abuse of neutrality, the issue from liritish

ports of a number of liritish vessels, with the aid

of the recognition of their belligerent character in

all the ports of Her Majesty's dependencies around

the globe, has resulted in the burning and destroy-

ing on the ocean of a large number of merchant

vessels, and a very large amount of property

belonging to the pc ople of the l^^nited States.

" 8. That, in addition to this direct injury, the

action of these liritish built, manned, and armed

vessels has had the indirect effect of driving from

the sea a large })ortion of the commercial marine

of the United States, and to a corresponding extent

enlarging that of Great Britain, thus enabling one

portion of the P)ritish people to derive an unjust

advantage from the wrong committed on a friendly

nation l)y anoth( r portion.

" 9. That the injuries thus received by a country

which has meanwhile sedulously endeavored to

jierform all its obligations, owing to the imp-rfec-

tion of the legal means at hand to prevent them,

as well as the urnvillin<'iiess to seek for more
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stringent powers, are of 8o grave a nature as in Suminary.

reason and justice to constitute a valid claim for

reparation and indemnification."

The United States, with confidence, maintain that

every point thus asserted by Mr. Adams has been

established by the proof hereinbefore referred to.

In leaving in the hands of the Tribunal this part

of their Case, they think it no impropriety earn-

estly to call attention to the magnitude of the issues

to be decided.

Many a vindictive and bloody war has grown out

of less provocation than the United States thus

suffered from a nation with which they supposed

that they were holding friendly relations. On the

4th of July, 1777, during the war of the American

Revolution, Lord Stormont was instructed to

say to the French Ministers that "the shelter

given to the armed vessels of the rebels, the facility

they have of disposing of their prizes by the con-

nivance of the Government, and the conveniences

allowed them to refit, are such irrefragable proofs

of support, that scarcely more could be done if

there was an avowed alliance between France and

them, and that we were in a state of war with that

Kingdom." He was also directed to say that how-

ever desirous of maintaining the peace. His Bri-

tannic Majesty could not, "from his respect to his

honor and his regard to the interest of his trading

58
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Siininmi). subji'cts, Huhmit to siu'li str()n<»' iiiul public instuiUHs

of support imd protection shown to tlio rebels by

a nation that at the same time professes in the

strong;est terms its desire to maintain the jn-csent

harmony subsistin«- between tht! two (^rowns."

'

The hi juries inflicted upon the United States

during the ins\u*rection, un(h^r the cover of pro-

fessions of friendship, are Avell described in this

language of the Ministers of (Jeorge IIJ, ex-

cept that the insm-gents were allowed to burn,

instead of assisted to dispose of their prizes. liut

the United States, although just emerging from a

successful Avar, with all the appliances of di'struc-

tion in their grasp, jn'eferred to await a better

state of feeling in (Inat Hrilain, ratlu^r than follow

the example of that Government in resorting to

war. The time canui when Mer ^lajesty's Gov-

ernment felt that it would not be derogatory to

the elevated position of their Sovereign, to ex|>ress

regret for the escape of tin; cruisers and ibr the

depre<lations Avhich they committed. The United

States, I'eceiA'ing this (expression of regret in the

spirit in which is was made, stand before this

Tribunal of Arbitration to abide its judgment.

If the facts which tlu-y bring here constitute,

in the opinion of the Tribunal, no just cause for

claim against Great P>ritaiii, they nuist bow to the

I Vdl. Ill, |i!i;;c r)9'.t.

! i
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(l(!('isi()ii. IJiit if, on tli(! other liiiiid, Gn^iil, liritiiin Siimmary.

sliall not, he. uhh^ to cxpluiii to tlu^ir complete

Hiitisliictioii tlu! chiii'^ros and tlu! proof which they

present, th(^ IJniti^d States will count iijion an

award to the lull ext(int of their (h-niand. J'hey

feel that it is their duty to insist before this

August l*»ody, not only in their own intcirest, but

for th(! sake of the futun^ peace of the Avorld, that

it is not a just jHirforniancc! of the dutic^s of a neu-

tral to permit a bellif^erent to carry on or;^atiized

war from its territories a^^ainst a Power with

Avhich the neutral is at |)eace.

If this 'J'ribunal shall hold that combimsd opera-

tions lik(! thos(! of IJullock, I^'raser Treidiolm &

Co., Iluse, lliyli^^er, and others, (which in the

jiul<>ineiit of tlu! United States constituted an or-

^ani/Aid war,) are le<^ntimate, tlKiir decision will,

in the opinion of tlu^ I'nited Statxss, lay thoiounda-

tion for endless dissensions and wars.

If wrongs like those which the United States

suflfenid arc! lu^ld by this Tribunal to be no viola-

tion of the duti(>s which one nation owes to

another, tlu; rules of the Treaty of Washington

can have liltU^ effective force, and there, will be

littli! inducement for nations in future to adopt

the pi'aceful method of arbitration for tlut setth-

nu'Ut of their dillerences.

If it was right to furnish the Nashville ni Ili-r-

459
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11 *-l

SummBry. luudji With a fiill NUpply of cotil, stifficieiit to carry

her to 8()iitluunj)t()n, instead of what mi^ht be

luici^sjsary i'or her to return to (Charleston, the

United States and the other nmritime nations must

accept the doctrine in the future.

If there was no viohition of international duty in

receiving the Sumter at Trinidad, and in supply-

ing her with the fuel necessary to enable her to

continue her career of destruction, instead of giving

her what was requisite, Avith her sailing power, to

enabh> her to return to New Orleans or (ialves-

ton, it is important that the maritime Powers

should knov.' it.

If recognized vessels of war, like the Sumter

antl the Georgia, may be lawfully sold in a neutral

port during time of Avar, the United States, as a

nation Avhosc; normal condition is one of neutralitv,

accept the doctrine.

If the duties of a neutral in preventing, Avithin

its territory, the construction, arming, equipping,

or fitting out of A'essels by one belligerent, Avhicli

may be intended to cruise against the other bel-

ligerent, or the furnishing of arms or military sup-

plies to such vessel, or the recruitment of miiu i'or

such belligerent, are to be limited to the exercise

of the poAvers conferred upon the neutral Govern-

ment by municipal hiAv, the United States, Avith

their extended i'rontier on both oceajis, have more
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intrrost than utiy otluT muritiiiu'. Power in rocog- Summttry.

iii/ing that Wu't.

If th(! recognition of bi'Hig<'rency by a nentral,

in favor of an organized inHurrciclion, authorizes a

so-culled GovernuuiUt of iiisiirrcictionists to isHiic

coinuiinsions, which aire to prott^ct vii.sselH that

may have violated the sovereignty of the neutral

from examination, in(|uiry, or punislunent by the

neutral authorities wluiu again within their juris-

diction, the United States, and other nations Imrc

represented, uuist hold thenisiilves at liberty in

future to conlorm in such measure of duty, in

that resj)ect, as may be indicated by this Tribunal.

If Georgias, Alabamas, Kloridas, and Shenan-

doahs may be allowed to go out from neutral ports

without violations of international duty, to jnuiy

upon the commerce of friendly nations; if it be no

offense to recnut men for them and to scitid tlu;

recruits to join them in Alars, B(!rnuidas, Bahamas,

and Laurels, the United States as a neutral will

be relieved, wluin other States are at war, I'roni a

great part of the; difHculties they encounter in

watching a long line of coast.

If Tiillahassees and Chickamaugas may be con-

structed in neutral territory, without violation of

international duty, to serve as it may suit tin;

j)leasure of a belligerent, alternately either as

blockade-runners or as men-of-war, those maritime

4GI
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Suuimary. natioiis whosc iiormul condition is one of neutrality

need not regret such a doctrine, when viewed, not

in the light of principle, but as affecting their pe-

cuniary interests.

And if it be no offense, as in the case of the

Retribution, to take a captured cargo into a neutral

port, and there to dispose of it with the knowledge

and without the interference of the local ma^fis-

tracy, the maritime Powers, knowing that such

buccaneering customs are to be permitted, will be

the better able to guard against them.

It will depend upon this Tribunal to say Avhether

any or all of these precedents are to be sanctioned

and are to stand for future guidance.

I

The conduct of
other nations con-

trnsted with that

of Great Britain,

The United States, in closing this branch of the

Case, desire to call the attention of the Tribunal

to the fact that they came out from this long and

bloody contest without serious cause of complaint

against any nation except Great liritain.

The Executives of other nations issued notices

to their citizens or subjects, enjoining u|X)n them to

remain neutral in the contest.

Belgium issued a notice on the 2oth of June,

1861, warning Belgians against engaging as priva-

^.
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tecTH.' Tho United StatoH hiul never any cause

of complaint in thin respect against Belgium.

The Emperor of the French, on the 1 0th of

June, 1801, issued a proclamation commanding his

subjects to " maintain a strict neutrality in the

struggle entered upon between the Government

of the Union and the States which pretcmded to

form a separate confederation."^ The United

States refer to the foregoing recital of the proceed-

ings against Mr. Arman's vessels, as a proof of the

fidelity with which the Imperial Goverimient

maintained the neutrality which it im|X)sed u[)on

its subjects.

The Government of the Netherlands forbade

privateers to enter its ports, and warned the in-

habitants of the Netherlands and the King's sub-

jects abroad not to accept letters of marque.' The

United States have no knowledge that these

directions were disobeyed.

The Government of Portugal shut the harbors

of the Portuguese dominions against privateers and

their prizes.* Of this the United States had no

complaint to make. At a later period that Gov-

ernment went so far " as to forbid the coaling of

any steamer designing to violate the blockade," and

to "require a bond to be given, before allowing

The conduct of
oth«'r nation* con-

trusted with that

of Great Britain,

' Vol. IV, page 3.

' Vol. IV, page C.

» Vol. IV, page 4.

< Viil. IV, page 7.

It
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The conduct of coals to be fumished at all, that the ship receiving
other nations con-

trasted with that the supply will not run the blockade.'" When the
of Great Britain. '^'^ •'

insurgent iron-clad Stonewall came into Lisbon

Harbor in March, 1 865, it was ordered to leave in

twenty-four hours.* The United States bear will-

ing testimony to this honorable conduct of Portugal.

The Prussian Government announced that it

would not protect its shipping or its subjects who

might take letters of marque, share in privateer-

ing enterprises, carry merchandise of war, or for-

ward dispatches.' The United States have no

reason to suppose that the subjects of the King of

Prussia departed from the line of duty thus indi-

cated.

The Russian Government ordered that even

" the flag of men-of-war belonging to the seceded

States must not be saluted."*

Spain followed France in the track of Eng-

land,"* but care was taken to avoid, in the Royal

Proclamation, the use of the word " belligerents."'

It has been seen with what fidelity and imparti-

ality the authorities at Cardenas carried out the

lettev and the spirit of this proclamation, when the

> Mr. Harvey to Mr. Seward, Diplomatic Correspondence, 1864,

part 4, page 296.

' Same to same, Diplomatic Correspondence, 1865, part 3, page 109.

» Vol. IV, page 8.

Vol. IV, page 9.

» Vol. IV, page 10.

« Vol. IV, page 9.
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Florida arrived there from Nassau, in the summer

of 1862.

The Emperor of Brazil required his subjects to

observe a strict neutrality; and his Government

informed them what acts of the belligerents would

forfeit the right of hospitality. It was ordered

that " a belligerent who has once violated neutral-

ity shall not be admitted into the ports of the

Empire ;" and that " vessels which may attempt

to violate neutrality shall be compelled to leave

the maritime territory immediately, and they shall

be allowed to procure no supplies." These rules

were enforced. The Alabama was refused the

hospitality of Brazilian ports in consequence of

violations of the neutrality which the Emperor

had determined to maintain. When the Tusca-

loosa came to St. Catharine's from Simon's Bay,

in November, 1863, she was refused supplies and

ordered to leave, because she was a tender and

prize of the Alabama, and was tainted by the acts

of that vessel. The commander of the Shenan-

doah boarded a vessel between Cardiff and Bahia,

opened the manifest, and broke the seal of the

Brazilian Consul; for this act his vessel, and any

vessel which he might command, were excluded

from Brazilian ports.' The Imperial Govern-

ment, in all these proceedings, appeared desirous

465

The conduct of
other nations con-
trasted with that
of Great Britain.

' Vol. VI, page 588.

59
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The conduct of of assertiiig its sovereignty, and of maintaining an
other nations con-

c>
</

trMted with that honest neutrality.
of Great Britain. •'

Mr. Fish, in one of his first utterances after he

became Secretary of State, expressed the sense

which the United States entertained of this differ-

ence between the conduct of Great Britain and

that of other nations. " There were other Pow-

ers," he said, "that were contemporaneous with

England in similar concessions; but it was in

England only that that concession was supple-

mented by acts causing direct damage to the

United States. The President is careful to make

this discrimination, because he is anxious, as much

as possible, to simplify the case, and to bring into

view these subsequent acts, which are so import-

ant in determining the question between the two

countries."
^

' Mr. Fish to Mr. Motley, May 15, 1869, Vol. VI, page 4.



PART VI.

THE TRIBUNAL SHOULD AWARD A SUM IN
GROSS TO THE UNITED STATES.

In the opening conference of the Joint High American
Offer of the
Lmerican Com-

/•( •• ii» J. lA All 1' j-i- missioners in the
Lommission relating to the Alabama claims, the joint High Com-

American Commissioners stated the nature of the

demands of the United States. They said that

there were " extensive direct losses in the capture

and destruction of a large number of vessels with

their cargoes, and in the heavy national expendi-

tures in the pursuit of the cruisers, and indirect

injury in the transfer of a large part of the Amer-

ican commercial marine to the British flag, in the

enhanced payments of insurance, in the prolonga-

tion of the war, and in the addition of a large sum

to the cost of the war and the suppression of the

rebellion." They further said that the amount of

the direct losses to individuals " which had thus

far been presented, amounted to about fourteen

millions of dollars, without interest, which amount

was liable to be greatly increased by claims which

had not been presented
;

" and that the direct loss

to the Government "in the pursuit of cruisers

could easily be ascertained by certificates of Gov- .

eminent accounting oflicers." They added that
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i i

Hi

Rojection of the

o ffe r by the
British Commis-
siuners.

Treaty,

" in the hope of an amicable settlement, no esti-

mate was made of the indirect losses, without pre-

judice, however, to the right of indemnification on

their account in the event of no such settlement

being made.'"

The British Commissioners declined to make

the " amicable settlement " which was proposed on

subSn by tt tl^e part of the United States. The Joint High

Commission then entered into negotiations which

resulted in an agreement "in order to remove

and adjust all complaints and claims on the part

of the United States, and to provide for the

speedy settlement of such claims," that all the

claims " growing out of the acts committed by the

several vessels which have given rise to the claims

generically known as the Alabama claims," should

be referred to this Tribunal of Arbitration. It

was further agreed that this Tribunal, should it

find that Great Britain had, by any act or omission,

failed to fulfill any of the duties set forth in the

rules in the sixth article of the Treaty, or recog-

nized by principles of International Law not

inconsistent with such rules, might then " proceed

to award a sum in gross to be paid by Great

Britain to the United States for all the claims

referred to it."

' Ante, pages 10, 11.



SHOULD BE AWARDED. 469

General 8(ate-

ment of the
claims.

The claims as stated by the American Commis-

sioners may be classified as follows

:

1. The claims for direct losses growing out of

the destruction of vessels and their cargoes by the

insurgent cruisers.

2. The national expenditures in the pursuit of

those cruisers.

3. The loss in the transfer of the American

commercial marine to the British flag.

4. The enhanced payments of insurance.

5. The prolongation of the war and the addi-

tion of a large sum to the cost of the war and the

suppression of the rebellion.

So far as these various losses and expenditures

grew out of the acts committed by the several

cruisers, the United States are entitled to ask com-

pensation and remuneration therefore before this

Tribunal.

The claims for direct losses growing out of the

destruction of vessels and their cargoes may be "*' ^^^^eis and
<=> •' cargoes.

further subdivided into : 1. Claims for destruction

of vessels and property of the Government of the

United States. 2. Claims for the destruction of

vessels and property under the flag of the United

States. 3. Claims for damages or injuries to per-

sons, growing out of the destruction of each class

of vessels. In the accompanying Volume, VII,

the Tribunal Avill find ample data for determining

Claims growing
out of destruction
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Government
vessels.

Ill

Merchant
aeb.

ves-

A SUM IN GU08S

the amount of damage which should be awarded, in

consequence of the injuries inflicted by reason of

the destruction of vessels or property, whether

of the Government or of private persons.

The Government vessels |destroyed were of two

classes—those under the charge of the Treasury

Department, and those in charge of the Navy

Department. The Tribunal of Arbitration will

find in Volume VII detailed statements of this

class of losses, certified by the Secretary of the

Navy, or by the Secretary of the Treasury, as

the case may be.

The United States reserve, however, as to this

and as to all other classes of claims, the right to

present further claims and further evidence in

support of these and such further claims, for the

consideration of this Tribunal ; and also similar

rights as to all classes of claims, in case this Tri-

bunal shall determine not to award a sum in gross

to the United States.

The United States, with this reservation, pre-

sent a detailed statement of all the claims which

have as yet come to their knowledge, for the

destruction of vessels and property by the cruis-

ers. The statement shows the cruiser which

did the injury, the vessel destroyed, the several

claimants for the vessel and for the cargo, the

amounts insured upon each, and all the other
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facts necessary to enable the Tribunal to reach a

conclusion as to the amount of the injury com-

mitted by the cruiser. It also shows the nature

and character of the proof placed in the hands of

the United States by the sufferers. The originals

of the documents referred to are on file in the

Department of State at Washington, and can be

produced if desired. The United States only ask

a reasonable notice, giving them sufficient oppor-

tunity to produce them.

It is impossible, at present, for the United States

to present to the Tribunal a detailed statement of

the damages or injuries to persons growing out

of the destruction of each class of vessels. Every

vessel had its officers and its crew, who were enti-

tled to the protection of the flag of the United

States, and to be included in the estimate of any

sum which the Tribunal may see fit to award. It

will not be difficult, from the data which are fur-

nished, to ascertain the names and the tonnage of

the different vessels destroyed, and to form an

estimate of the number of hardy, but helpless,

seamen who were thus deprived of their means

of subsistence, and to determine what aggregate

sum it would be just to place in the hands of the

United States on that account. It cannot be less

than hundreds of thousands, and possibly millions

of dollars.

Merchant
mIs.

vet-

Injr.ries to per-

sons.

f

ii
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The United States present to the Tribunal a

detailed statement of the amount of the national

expenditure in the pursuit of the insurgent cruis-

ers, verified in the manner proposed by the Amer-

ican members of the Joint High Commission.

The aggregate of this amount is several millions

of dollars.

The United States ask the Tribunal of Arbitra-

tion to estimate the amount which ought to be

paid to them for the transfer of the American

commercial marine to the British flag, in conse-

quence of the acts of the rebel cruisers.

On the 13th of May, 1864, Mr. Cobden warned

the House of Commons of the great losses which

the United States were suffering in this respect.

He said
:'

" You have been carrying on hostilities from

these shores against the people of the United

States, and have been inflicting an amount of

damage on that country greater than would be

produced by many ordinary wars. It is estimated

that the loss sustained by the capture and burning

of American vessels has been about $15,000,000,

or nearly £3,000,000 sterling. But that is a small

part of the injury which has been inflicted on the

American marine. We have rendered the rest of

her vast mercantile property for the present value-

Hansard, 3d series, Vol. 175, pp. 496-500; Vol V, pnge 589.
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less. Under the system of free trade, by which

the commerce of the world is now so largely car- ""»

ried on, if you raise the rate of insurance on the

flag of any Maritime Power you throw the trade

into the hands of its competitors, because it is no

longer profitable for merchants or manufacturers

to employ ships to carry freights when those ves-

sels become liable to war risks. I have here one

or two facts which I should like to lay before the

honourable and Icarnod gentleman, in order to show

the way in which this has been operating. When

he has heard them, he will see what a cruel satire

it is to say that our laws have been found suflfi-

cient to enforce our neutrality. I hold in my
hand an account of the foreign trade of Xew York

for the quarter ending June 30, 1860, and also for

the quarter ending June 30, 1863, which is the

last date up to which a comparison is made. I

find that the total amount of the foreign trade of

New York for the first-mentioned period was

$92,000,000, of which S62,000,000 were carried

in American bottoms and $30,000,000 in foreign.

This state of things rapidly changed as the war

continued, for it appears that for the quarter end-

ing June 30, 1863, the total amount of the foreign

trade of New York was $88,000,000, of which

amount $23,000,000 were carried in American

vessels and 865,000,000 in foreign, the change

60
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li

ioImiT'to'thli Brituh
b''0"g^* *''®"* ^c>"g *^"* while in 1860 two-thirds

of the commerce of New York were carried on in

American bottoms, in 1863 three-fourths were

carried on in foreign bottoms. You see, there-

fore, what a complete revolution must have taken

place in the value of American shipping ; and

what has been the consequence ? That a very

large transfer has been made of American shipping

to English owners, because the proprietors no

longer found it profitable to carry on their busi-

ness. A document has been laid on the table

which gives us some; important information on this

subject. I refer to an account of the number and

tonnage of United States vessels which have been

registered in the United Kingdom and in the ports

of British North America between the years 1858.

and 1863, both inclusive. It shows that the trans-

fer of United States shipping to English capitalists

in each of the years comprised in that period was

as follows

:

"In 1858, vessels 33, tonnage 12,684.

" In 1859, vessels 49, tonnage 21,308.

- " In 1860, vessels 41, tonnage 13,638.

" In 1861, vessels 126, tonnage 71,673.

" In 1862, vessels 135, tonnage 64,578.

" In 1863, vessels 348, tonnage 252,279.'

' In the year 1864 one hundred and six vessels were transferred to

the British flag, with an aggregate tonnage of 9i,052 tons.
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" I am told that this operation is now going on
^,J*"^*[|^^ UrUkii

as fast as ever. Now, I hold this to he the most '''''^•

serious aspect of the question of our relations with

America. I care very little about what newspapers

may write, or orators may utter, on one side or

the other. We may balance off an inflammatory

8|)eech from an honorable member here against a

similar 8j)eech made in the Congress at Washing-

ton. We may [)air off a leading article published

in New York against one published in London;

but little consequence, I su8])ect, would be at-

tached to either. The two countries, 1 hope,

would discount these incendiary articles, or these

incendiary harangues, at their proper value. But

what 1 do fear in the relations between these two

nations of the same race, is the heaping up of a

gigantic material grievance, such as we are now

accumulating by the transactions connected with

these cruisers; because there is a vast amount of

individual suffering, personal wrong, and jjcrsonal

rancor arising out of this matter, and that in a

country where jiopular feeling rules in public

aflairs. I am not sure that any legislation can

meet this question. What with the high rate of

insurance, what Avith these captures, and what

with the rapid transfer of tonnage to British

capitalists, you have virtually made valueless that

vast property. Why, if you had gone and helped

iPI

t
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Enhanced rates

of insurance.

Prolongation of

the war.

the Confederates by bombarding all the accessible

sea-port towns of America, a few lives might have

been lost which, as it is, have not been sacrificed,

but you could hardly have done more injury in

destroying property than you have done by these

few cruisers."

With the reservations already stated, the United

States present the amount, so far as it has come

to their knoAvledge, of the enhanced payments of

insurance, caused by the acts of the insurgent

cruisers. All of these cruisers came from England;

and should the Tribunal find Great Britain re-

sponsible for the injuries caused by their acts, it

cannot be denied that the war risk was the result

of their disjjatch from British ports. The amount

of this injury, so far as yet known to the United

States, appears in Vol. VII.

It is impossible for the United States to deter-

mine, it is perhaps impossible for any one to esti-

mate wi*h accuracy, the vast injury which these

cruisers caused in prolonging the war.

The great exertions which were made in the

months of April, May, and June, 1863, to secure

arms and ammunition for immediate use in Rich-

mond have already been noted. Letter followed

letter in ra])id succession, urging Walker to for-

Avard the desired articles without delay. The

energetic measures which Walker took to obtain
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coal to enable him to comply with his instructions

have been commented on. The incurrection was

at that moment gathering itself up for a blow

which was intended to be final and decisive.

On the 29th of April in that year Grant, having

taken an army past the fortifications of Vicksburg,

began the attack upon Grand Gulf, and from that

day conducted his operations with such vigor,

that, by the 2l8t of May he had defeated the

armies of the insurgents in five pitched battles,

and had commenced the investment of Vicksburg.

In the Atlantic States the fortunes of the United

States had been less favorable. The army of the

Potomac under Hooker had met with a decided

reverse at Chancellorsville, and was resting inactive

after the failure.

The militaiy authorities at Richmond, having

received the supplies which Walker had forwarded,

selected this moment for a blow in Pennsylvania,

which was intended at once to relieve Vicksburg,

and decide the contest. History tells how utterly

they failed. After three days of bloody fighting,

Lee retired from Gettysburg discomfited. The

same day Grant entered Vicksburg and opened

the Mississippi.

The 4th day of July, 1863, saw the aggressive

force on land of the insurrection crushed. From

that day its only hopt lay in prolonging a defense

Frulongation of
the war.

Ill
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Prolongation of until, bv the Continuance of the permitted viola-
tne war. ' •' ^

tions of British neutrality by the insurgents, the

United States should become involved in a war

with Great Britain. The insurgents had, at that

time, good reason to look for that result. The Flor-

ida, the Alabama, and the Georgia had left British

ports for the purpose of carrying on war against

the United States, and were, nevertheless, received

with unusual honors and hospitality in all the colo-

nial ports of Great Britain. Only ten days before

the battle of Gettysburg, the judge who presided

at the trial of the Alexandra had instructed the

jury that no law or duty of Great Britain had been

violated in the construction and dispatch of the

Alabama. About three months before that time

Her Majesty's Government had decided that they

would not recommend Parliament to enact a more

effective law for the preservation of neutrality.

Laird was constructing the rams in Liverjwol

under the existing interpretation of the law, and

the British Government was refusing to interfere

with them. The Chancellor of the Exchequer,

five days before the battle of Gettysburg, had

declared in the House of Commons, speaking not

individually, but in the plural, " We do not believe

that the restoration of the American Union by

force is attainable." Under these circumstances

the insurgents made great exertions to keep the
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Florida, the Alabama, and the Georgia afloat, and
^^fJJi?"^''""

"^

to stimulate their officers and crews to renewed

destruction of the commerce of the United States.

They counted, not without reason, upon inflaming

popular passion in the United States by the con-

tinuance of these acts, until the people should force

the Government into a retaliation upon Great

Britain, the real author of their woes. In pur-

suance of this policy they withdrew their military

forces within the lines of Richmond, and poured

money into Bullock's hands to keep afloat and in-

crease his British-built navy, and to send it into

the most distant seas in pursuit of the merchant

marine of the United States.

Thus the Tribunal will see that, after the battle

of Gettysburg, the offensive operations of the in-

surgents were conducted only at sea, through the

cruisers ; and observing that the war was prolonged

for that purpose, will be able to determine whether

Great Britain ought not, in equity, to reimburse to

the United States the expenses thereby entailed

upon them.

On all these points evidence is presented which

will enable the Tribunal to ascertain and deter-

mine the amount of the several losses and injuries

complained of. To the amount thus shown should interest claimed
to the date of

be added interest upon the claims to the day when payment.

the award is payable by the terms of the Treaty,
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Beasons why a
gross sum should
be awarded.

Interest claimed namely, twclve months after the date of the award.
to the date of
payment. The usual legal rate of interest in the city of

New York, where most of the claims of individuals

are held, is seven per cent, per annum. In some

of the States it is greater : in few of them less.

The United States make a claim for interest at

that rate. The computation of the interest should

be made from an average day to be determined.

The United States suggest the 1st day of July,

1863, as the most equitable day.

They earnestly hope that the Tribunal will exer-

cise the power conferred upon it, to award a sum

in gross to be paid by Great Britain to the United

States. The injuries of which the United States

complain were committed many years since. The

original wrongs to the sufferers by the acts of the

insurgent cruisers have been increased by the delay

in making reparation. It will be unjust to impose

further delay, and the expense of presenting

claims to another Tribunal, if the evidence which

the United States have the honor to present for

the consideration of these Arbitrators shall prove

to be sufficient to enable them to determine what

sum in gross would be a just compensation to the

United States for the injuries and losses of which

they complain.

Above all it is in the highest interest of the two

great Powers which appear at this bar, that the
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causes of difference which have been hereinbefore

set forth should be speedily and forever set at rest.

The United States entertain a confident expecta-

tion that Her Majesty's Government will concur

with them in this opinion.

481

Reasons why a
cross Slim should
be awarded.
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Fraser, TnEsiior.M & Co.

:

firm of, when founded in Liverpool r 219

treasury depositaries of insurji^nts 220

insurgent remittances to Bullock through 2C9

supply Walker with coal at Bermuda 278

pay wages of Alabama crew 366

Genet, (see Washington :)

commissions French privateers in United States in 1 793 127

Jefferson's rebuke of 1 29

Gkoboia, The:
sketch of career 256

built for insurgents, description of 392

crew for, engaged and shipped in LivoriwKiI 393

registered as a British vessel 393

armed from the Alar 396

negligence of British goeemment as t<i 398

complaints of enlistments for 399

returns to Liverpool 401

her career sketched by Mr. Thomos Baring 401

goes into dock at Liveqwiol ' 406

captured by the Niagara 406

reasons why Great Britain liable for acts of 406

Geoboiana, TllE:

inquiries as to 296

GETTTSBrnO:

preparations for the battle of 27(>, 277

Gi.AniATon, The:

insurgents contract in London to purchase 225

arrives in Nassau with arms and munitions of war 226

gets permission to break bulk and transship 226

GLAnsTO\E, Right Hon, W. K. :

declines io consider effect of Queen's proclamation on privateering .IS

speech of October 7, 1862 89,215

sjieech of June 30, 1803 95

Gran Paba, The:
opinion of the court in the case of. 201,204

Granville, Lobd :

definition of due diligence 157

i
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45

209

267

463

219

220

2C9

278

366

127

129

2SU

392

393

393

396

39S

399

401

401

406

406

406

225

226

226

Page.

GbkAI BuiTAIN, (see United Stiites ; Crimean war:)

friendly rclatiuns of, witli United States bcforo 1 860 31

various treaties with 31,32, 33

early informed of views of Mr. Lincoln's Government 42

joint action of, with Franco 45

invitation of, for such joint action unfriendly 46

law of nations part of law of 01, 118

conduct in Trent utVuir 82

cabinet of, personally unfriendly to United States 97

people of, with some exceptions, unfriendly 98

possible reasons for such unfriendliness 99

action of, influenced by it 102

its neutrnlity laws 107- 1 18

proclamation of its neutrality 57, 122

instructions to officials of, during insurrection 125

niinisterof, intervenes against course of Genet 129

reply of Mr. Joft'ersun to 129

duties recognized in its corresptmdence with United States 135

branches of insurgent government established in 221

admiralty instructions of, unfriendly tt) the United States 229

recapitulation of breaches of international duty of. 300

the base of the insurgent naval operations 310

the ars(>nnl of the insurgents 310

' the systematic operations of the insurgents in a violation of its inter-

national duties 31

1

its neutrality partial and insincere 313

hostile anil unfriendly acts tolerated in 314

abandons all diligence in advance 317

confidential instructions of, supposed to conflict with ]iublished in-

structions of January 31, 1862 430

course of, contrasted with the course of other I'owers 406

Gross sim :

reasons for awarding o, to the United States 467

IIammomi), 'Mn. :

British minister to United States in 1793 128

complaints of acts of Mr. Genet 128

receives Mr. JeH'erson's reply 129

Haruwick, Lord :

views as to privateering 59

Hautefei;ii-lk :

detinition of neutrality 124

his views regarding construction of a vessel of war on belligcriMit

account in neutral territory 171

Hawk, Tiik:

a blocUado-runner, inquiries as to 297
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HecToII, Tllli ;

Liiilt fur Gi'c-at Britain 296

llErfTliK !

un contraband of war and the illegal construction of »hip8 uf war 196

lIcvLiGLR, Lewis;

apjiointcd ugont nt Nassau for disposal of insurgent cotton, and for

shipinont of arms and supplies 223

Ims confldcntial relations with colonial authorities 228

operations of, in 1802, reviewed 237

takes charge of Florida and liahama at Nassau 337

Hkiui LES, The, (see Alabama.)

inquiries as to 298

HiCKI.EV, CaI'TAIX, U. N. :

liis opinion of the Florida at Nassau 338

lIiSE, C\iEn:

sent to England by the insurgents 218

ships arms and munitions thenco in 1861 22J

< Holered to ship purchases to West India Islands 235
(ipurations of, in 1802, reviewed 237

I.NSfu<.ii:.\;s:

gDvcrnment interested in blockade-running 282

make Great Britain the base of their naval operations 310

Insi liitECTiox, (see Sellifffrents :')

secession of South Carolina and other States 36

election of president and vice-president 37

a large party in the South opposed to 39

hitters of manpie authorized 44

would have succumbed earlier but for aid from Great Britain 3II

ISTEKNATICXAI., TllE :

decision as to under foreign enlistment act of 1871 117

Intkkxatioxai. Law :

a part of the common law of England 61, 118

ln<)x-< I. AKs, (see Zoirrfs' rums
.'J

insiu'gents' contract for six, in 1802 240

.Ia((iikmvxs. CSee Hnlin.)

Jamaica;

the Alabama at 382

Jav's 'Ik i:\TV. (See (Tiiiled Statu.)

.Iei'i-ici{.''<>x, Mii.

:

rejily to Mr. 1 [ammond's representations 1 29
his views of the duty of a neutral nation ig.-j

•llMM IIlOII CojIMISSKtN :

meeting at Washington 9
priitocol of conferences 10
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228

237

337

298

338

36

37

39

44
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Pugo.

Jones & Co. :

ship crew for Georgia in Liverpool 393

trial of members of, before Sir Alexander Cockburn 394

Kl-INOENDEB, M. G. & Co. :

connected with Fraser, Trenholm & Co note 323

purchase the Sumter at Gibraltar 323

and pay the wages of Alabama crew note 323

Laikd, John :

speech of, April 27, 1863 90

& Son's contract for Alabama 241

and accompany her as far as the buoy when she sails 376

LaJKDS' ItAMS :

contract for and construction 261

' various representations by Mr. Adanis, as to 263

Lord Hussell refuses to interfere with 263, 264

the seizure and detention of, not an abandonment of previous lax rule

by British Government 264

Lacrel, The :

takes arms and crew to Shenandoah 418

Mr. Adams complains of 452

Lewis, Sir George Cornwall:

says a proclamation will be issued by the Queen 56

opinion as to the duties of neutrals 60

Lincoln, rREsiDENT. (see United States; Blockade:)

elected President 36

inaugurated *2

convenes Congress, and calls out militia **

Liverpool :

branches of insurgent government established at 221

collector of, notified as to Alabama 369,371

Lt)LisA Ann Fannv, Tin:

:

inquiries as to 298

LvNDHiKST, Imkv:

views as to law of England and duties of neutrals 60

Mafi'itt, Commander :

arrives in Nassau 227

sends to Bullock men discharged from Florida 269

ships crew fur Florida at Nassau 347

Mansfield. Ix)I{I>:

opinion in case of Russian ambassador 119

Marshall, Chief Ji>ti('k :

opinion in the Gran I'ara case 201 ,
204

on the oftt'ct of a commission iipim a man-of war 204

Mai liv, The dark :

seized by rniuest of British minister at Washington 134
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Pane.

Mal'kt, The bahk :

seizure without cause and discharged 135

Melbourne, ( See Shenamhuh.')

Mercantile Tiiadino Compani:

form portnership with insurgent government 279

Monroe, James :

correspondence regarding claims of Portugal 138

MrNiciPAL laws:

designed to aid in performance of international duty 100

international obligation not dependent upon them 100, 911

an evidence of the nation's sense of its duties \W
neutral bound to enforce 211

belligerent may require enforcement of 211

and enactment of new, if existing laws insufficient 211

Great Britain held legal proof of violation of, to be necessary before

its action as a neutral could be required 369

MuNICir.'iL PROCLAMATION :

the United States had a right to expect the enforcement of 1 35

Nashville, The :

escapes from Charleston 328

receives excessive supply of coal at Bermuda 329

burns the Horvey Birch 330

arrives at Southampton 330

proceeds to Bermuda and coals there 330

reasons why Great Britain should be held resiwnsible for acts of 331

Nassau i

well adapted for a depot of insurgent supplies 223

made an insurgent depot and base of operations note 224, 225

Mr. Adams complains of, to Lord Russell 232

made depot for quartermaster's stores 280

civil authorities of, act in interest of insurgents 342

Netherlands ;

course of government of, contrasted with that of G roat Britain 463

Nectiulitt ;

definitions of, by I'hijlimore, Blinitschli, Ilautefeuille and Lord Stow-

ell 123, 124

duty toobserve 210

failure to observe as to San Jacinto and Honduras 288

Neutralitv laws, (see Foreiffn JRnlialment Act.)

of United States enacted at request of G reat Britain 1 33

Neltiials, (see Paris ; Belligerents; Treatti nfirashingfoit :)

duties of, as defined in the treaty of Wnshington 22, 148

duties and rights of, as defined in tlie dccloration of Paris GO

animus of the sole criterion according to Lord Westbury 101

bound to enforce mnnicipnl laws in bplligrrent's favor 108, 2 1

1
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Nbutrals :

duties of, recognized in the Queen's proclanation

bound to enforce municipal proclamations

use all the means in its power to prevent violations of thoir

neutrality

when liable to make compensation

should amend defective neutrality laws when requested by belliger-

ents

when should institute proceedings to prevent violations of neutrality

should detain offending vessels coming within their jurisdiction

should not permit their ports to bo made the base of hostile operations

summary of the duties of, as applicable to this case

obligations of, as to an offunding vessel, not discharged by commission

as man-of-war

nor by evasion of municipal law

when they may not set up a deposit of the offense

North :

sent to England by the insurgents

Aliss, names the Virginia, (or Georgia)

Oreto. (See Florida)

Ortolan, Theodore :

views of, as to construction of men-of-war for belligerents in neutral

ports

says such vessel not to be confounded with ordinory contraband of

war

Palmer, Sir Rol-sdell:

bis definition of due diligence

his statement of the opinions of British lawyers note.

his views as to the effect of a commission upon an offending vessel

his speech on the Georgia

Palmerston, Lord:
thinks separation must take place

awaiting opinion of law officers

speech of, March 27, 1863

speech of, June 30, 1863

speech of, July 23, 1863

minatory conversation with Mr. Adams

Pampero, The:
seizure of, and trial

Paris, Declaration of :

unfriendly course of Great Britain as to, detailed

Phantom, Tup,;

a blockade-runner

Phillimore, Sir R. J. :

decision in the case of the International

Huge,

123, 12-1

135, 211

136 212

130 212

147 211

147

162 211

166 212

210-213

213

213

213

218

392

181

195

137

162

204

403

55

55

94

96

108

23+

260

05-82

297

117
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Piiir.UMORB, Silt R. J. ;

definition of neutrality 123

Pikhantoni :

criticism on the Alabama 184

Portugal :

abstrnct of correspondence between, and the United States 137-14<>

principles recognized by, in that correspondence 14(>

recognizes international duty to make compensation for injuries com-

mitted by cruisers fitted out in neutral port 1C9

how regards effect of commission on such cruiser 209

course of government of, contrasted with that of British government 463

Puioi.EAu, Charles K. :

managing member of Fraser, Trenholm & Co 220

becomes naturalized as British subject 220

Privateering :

declaration of congress of Paris, ns to 69

Great Britain willing to legalize with insurgents 74

but not with the United States 77

Proclamation :

announcing blockade. (See Blockade.)

recognizing insurgents as belligerents. (See Belligerents.)

the Queen's, a recognition of the international duties of Great Britain 105

such duties recognized by it defined 123, 123

Prosecutioss. (See Bernard.)

Pru8.sia :

course of government of, contrasted with that of British government 464

Kahs. (See Lairds' rams.) •

RAPPAnANSOCK

:

short sketch of 291

is detained by French authorities 292

course of French government as to, contrasted with conduct of

British officials 293

Regret. (See Treaty nf IFaahington.)

Retribution, The :

built at Buffalo, captured by rebels 390

turned into a cruiser 390

her career 390, 392

RoLiN, Jacquemtns !

views as to the Queen's proclamation 64

views as to British neutrality 87

criticism on Mr. Bernard's book 176

Rules, (see Treaty of Washington; Neutrals:)

the principles stated in these rules in force before the Treaty of Wash-

ington 148
\ \
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69

74

77

\

KliiiiMKM,, LoRH John, (soo liunsrll, Earl, inhere r^'treiirai In iire iifle.reil :) ^
created Earl liiissell during insiirructinn 97

Rl78»ieLI,, Earl, (see DulUa ; Adams, Charles Francis :)

promises to await Mr. Adams's arrival 43

discusses independence with insurgent commissi)mers 51

calls the United States the northern portion of the lat<i Union 54

is doubtful June 1, 1861, whether there U a war 57

speech of, October 14, 1861 87

speech of, February 5, 1863 90

speech of, Juno 9, 1864 96

says the insurgents build ships of war in Great Britain becau,>ie they

have no ports of their own a 1

5

reply to Mr. Adams's complaints regarding Nassau 232

declines to act on Mr. Adams's complaints regarding insurgent opera-

tions in February, 1 863 249

declines to advise amendment of foreign enlistment act 25
1 , 253

says the Alabama and Oreto are a scandal to liritish laws 254

thinks the interest of the insurgent guvurnment in l>lc)ckade - runners

should not be interfered with 282,284,290

letter to Mason, Slidell, and Mann 309

reply to Mr. Adams's note regarding sale of Sumter 322
^ sends Mr. Adams the report of customs officers on the Florida 336

reply to Mr. Adams's regarding treatment of Florida at Bermuda .361

tells Mr. Adams to refer evidence about Alabama to Livpr])c)()l col-

lector : 366

conference with Mr. Adams after escape of Alabama 37r)

says Alabama was partly fitted out in Great Britain ,380

reply to Mr. Adams's complaints about Georgia 397

forwards Bullock's letter to Waddell 448

reply to Mr. Adams's complaints regarding Laurel 453

lli'SsiA :

course of the government of, contrasted with that of Great Britain 464

Itl'SSIAN AmIIASJSADOR !

arrest of, in time of Queen Anne 119

Sai.oaniia's t;xrF,i>lTioN

:

! -

iirrost of'atTerceira 194

SAI.ISBI'ltV, M.VUQilS OF:

speech of, when Lord Kobei't Cecil 99

Sax ,1 acinto :

hiiw treated at Bnrb.adoes 356

Santimjia Thimdaii ;

opinion in case of 197

Ska-Kim;, Tin; : (Soo .S'/iciiantiKi/i )

Skmmics, Haimiakl, (See Alubnmn:)

his opinion of the Alabama 381

(i3

'
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Pugr,

Hhwautj, Mh. :

instructH Mr. Adams to complain of insurgent operationii mode from

British jurisdiction 248

SiiiPK. (See VetieU.)

SiiF.NAKnoAH, The; or Sea-Kiko:

short sketch of 293

built in Clyde, and attracted Dudley's attention 416

description of. 416

sold to father-in-law of Prioleau 416

sails armed, and under command of Corbett, a well-known blockade-

runner 417

her officers and crew sail from Liverpool in the Laurel 418

is armed from the Laurel at Madeira 420

is short of men 42

1

arrives at Melbourne 424

her transfer to the insurgents known there in advance of her arrival 424

representations as to, by United States consul to authorities 424

captain of, asks permission to coal and make repairs 426

permission granted 427

delay in reporting what repairs wore necessary 427

report as to repoirs made five days after arrival 428

permission to repair again granted 428

captain is requested to name day when he can go to sea 429

many men are illegally enlisted for crew of 429

proceedings as to, in colonial legislature 430

correspondence with colonial authorities regarding enlistments for 431

enlistments continue ; repairs suspended 432

repairs resumed and completed 433

three hundred tons of coal taken from a transport sent for the purpose

from Liverpool 434

consul furnishes proof of illegal enlistments to colonial authorities 434

no action taken thereon 434

number and notoriety of enlistments 43S-439

no supplies or coal needed for 439

repairs prolonged to enlist men 440

no repairs needed 441

critical examination of report of repairs 443-447

returns to Liverpool 449

violations of neutrality by 450

reasons for holding Great Britain liable for acts of 454

Singapore :

Alabama coals at 386

Slavkkt :

opposition to the limitation of, the cause of secession 37

Spain ;

recognizes international duly to make compensation for injuries by

cruisers fitted out in violation of international duty 169
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Sl'AIN !

how, regards the effect of a commission on iuoh cruisers

course of the government of, contrasted with that of the British gov-

ernment

Sto£RKODi>Eii, The •, ob Stonewall :

short sketch of career of.

Stort, Mk. Justice :

definitions of diligence

opinion in the case of the Santisima Trinidad.

STBPHENti, Alexanuer H. :

vice-president of insurgent government ,...

his views as to slavery

his speech against secession

Sumter:

proceedings at Gibraltar as to

proceedings at Trinidod as to

coals at Trinidad

arrives at Gibraltar

shut up there by Kearsarge

sold under protest of United States consul . . .

,

treatment of, a partiality toward insurgents.,

reasons why Great Britain liable for acts of.

Sumter, Fort :

surrender of.

.

Swedish veksels :

the case of. . .

.

Tacont, The ;

career of.

.

Tallahassee, The :

fitted out in London as a privateer

her career

what was done at Halifax as to

reasons why Great Britain liable for acts of

Tenterdex, Lord:

memorandum on neutrality laws

says privateering was suppressed by reason of the course adopted by

Wasliington

Tekceiua, (see Saldanha's expedition :)

Alabama arrives there

499

I'uge.

ii09

4U4

i2t)8

154, ISG

197

37

38

38

245

247

320

321

321

321

323

327

44

187

363

409

410

411

412

106

131

378

Transshipment of contraband of war :

the permission in colonial ports a failure to perform tlic duties of a

neutral

injurious to the United States

227

227

)/
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Tl(i;\iv Of W.\»lliNUToN ;

exprasses regrot nt ewnronf the {'riiiwr^ 18

tiTtns of siibmUsiiin of claims of the United Stut •» 18

moetini^ of tho arbitrators, provisions for 19

time for delivery of cases and cvidem-e 90

lime for delivery of counter cases and evidence 91

when originals must be produced 91

duties of agents of each governmeiu 91

counsel may bo heard 99

rules applicable to the case, (see Neutrnh) '2'i, 149

award, when and how made 94

board of assessors, how constituted and duties of 95

the first clause in the first rule to be found in United States neutrality

law of 17SM 150

what is due ddigenco 1 5U- 1 58

fitting out, arming, or equipping, eacli an otfuiisc 159

reasons for words " specially adapted," &c 15U

continuing force of second clause of first rule lO.'l

limitation and explanation of second rule Iti"

recognizes obligation to make compensation for injuries ItiO

TllKATY OF 1794. (See Unitntl Stales.)

TuKMIOLM, GeUKOB A. ;

principal member of firm of Fraser, Trenholm & Co., uiid seeretiiry

of insurgent treasury 920

TiiENT. (See Grent Britain.)

Thinidad:

Tho Sumter at 947, 320

Tuscaloosa, oil CoMiAu:

a prize captured by the Alabama 270

claims to be received at Cape Town os a tender 270

is seized, then released, and received us man-of-wiir 272

this decision reversed in London 272

comes again to Capo Town and is seized 273

this act disapproved in London 974

TWENTV-FOL'U UOUHS' RULE :

contained in admiralty and colonial instructions 233

United States, (see 6V«i« .BnVui'» ; Washington:)

relations with Great Britain before 1 8(10 friendly 31

various treaties with Great Britain ;U -33

number of Stales and Territories in 1800 note 35

election of Mr. Lincoln as President ati

secession of South Carolina and other SliUes 30

cause of secession 37

ncutralitv law of l«l«
,
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18

18

19

SO

SI

SI

SI

SS

,149

S4

S5

Umteu JStateh;

hud ni> munkipttl law in 1793 to uiil in purformaiue of iiiU'rimliuiml

(lutius

course during President Washington's administration

tvfnty of 1794

c( instruction thereof by coinmisiiioncrs

enact neutrality laws at rc(iuc»t of Great Britain

correspondence with Portugal

principles recognized by that correspondence

what they regard as duo diligence

8ui/.ure of Spanish gun-boats in 1 8G9

character of southern blockaded coast

Vessels OF WAH, (see Cummmiont Contiahuntl ; Ai utnils.)

of belligerents, sale of in neutral ports

ViKOiNiA, The s

in<|uirics as ti

>

WAflllJHKTT :

treatment of, at Bermuda

Walkeii, NoiniAN S.

:

made insurgent agent at Bermuda

his urgent demand for coal

is supplied with coal by Fraser, Trenholm & Co

Washinoton, Puksident :

his course towards Mr. Genet

determines to restore prizes captured by privateers fitted out in United

States

his course suppressed privateering

Westuiiiv, Lfjuii

:

appointed Lord High Chancellor, June, 18G1

rtigards animns of neutral as sole criterion

says United States may nso Queen's pniclamation to prove animus

says ship should not bo built in neutral port by belligerent with view

to war

Wilkes, Admiual:

correspondence with governor of BermuiUt

tS7

127

131

13S

133

137-146

146

158

160

222

322

398

353

238

277

S78

129,131

131

98

101

101

185

355
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