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ORDER OF REFERENCE

Extract from the Minutes of the Proccedings of
the Senate, September 14, 1971:

"With leave of the Senate,

The Honourable Scnator Hayden moved, seconded
by the Honourable Senator Denis, P.C.:

That the Standing Senate Committee on Banking,
Trade and Commerce be authorized to examine and
consider the Summary of 1971 Tax Reform Legislation,
tabled. this day, and any bills based on the Budget
Resolutions in advance of the said bills coming
before the Senate, and any other matters relating
thereto; and

That the Committee have power to engage the
services of such counsel, staff and technical ad-
visers as may be necessary for the purpose of the
said examination,

After debate, and -

The question being put on the motion, it was -

Resolved in the affirmative."

Robert Fortier,
Clerk of the Scnate.



; mﬁi 30 smhr!w

iy N el |

”. ﬂﬂ‘ﬂﬂbiﬂnJ"

“‘“ lltf'h ot dat

J e YRR ¥
m'ﬁr‘m} a0l o

e T 14 2
ORI R ERES i - :‘ Rl e ok

‘”HI"”':""[LI’M I‘l 1| "’ \I" " «bﬁlﬂ lhj ik "!!
= o w l""""' o » T ' ; <

m w ﬁ . s
b !s:ﬂmﬁﬁ!' :..m

i L TR
‘ ’J'.'“uu
& iy m SRED 1o A
o 3% ﬂplfmﬂ M‘lﬂ e hm Sadndl ol A0ty
e ""l.wnmz';n adld ai e ,

Al

N e o3
et ada-1e Areld e




FINAL REPORT OF THE COMNITTEE

The Standihg Senate Committee on Banking, Trade and Commerce having
completed its examination and consideration of the.Summary of 1971 Tax Reform
Legislation and bills based on the Budget Resolutions in accordance with its
terms of reference of September 14, 1971, now makes its final Report.

Two earlier reports called Preliminary Report and Preliminary Report No. 2
were tabled in the Senate on November 4, 1971, and November 30, 1971, respectively.

Attached to this Report is a statement prepared by our advisers setting out
a list of technical changes required in Bill C-259 to clarify or correct the
language of many provisions of the said bill.

Attached hereto is, as well, a list of the persons who made submissions to
and appeared before your Committee to present their case for changes in the said
Bill to avoid hardship in their operations., There is also set out a list of
those who made submissions but did not personally appear.

Earlier today your Committee held its final meeting in connection with the
reference made to it by the Senate. At this meeting the Minister of Finance
appeared in response to an invitation extended by your Committee. Prior thereto
the Chairman, with the approval of the Committee had several interviews with the
Minister of Finance to discuss the recommendations made by the Committee in its
several reports to the Senate and to obtain, if possible, some indication of the
attitude of the Minister in relation thereto.

With the approval of the Committee, a list of top priority items among the
recommendations in our two Reports was submitted to the Minister, together with
amendments which in the view of our expert advisers and our Committee would
incorporate the substance of the top priority recommendations contained in your
Committee's Reports. This list is also attached hereto. In speaking by way of
explanation to the Senate the Chairman of the Committee will discuss these items
indicating how many have already been dealt with and the reaction of the Minister

to other of these items expressed in the House of Commons on December 10, 1971,
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and to your Standing Committee earlier this day.

The Minister of Finance stated in the House of Commons and before our
Committee that an amending Bill would be put forward in the next session.

In the House of Commons he said--
"There are a number of areas that the Government is actively

studying at this time and I want to give the House some indication

of our present thinking,-==-=- there will undoubtedly be a number of

important amendments introduced next year and I think it is only

fair that people should be aware of the direction of our planning.,"

In the Committee the Minister repeated what he said in the House of Commons
and dealt in a particular way with the subject matter of the recommendations in
your Committee's several Reports. These will be referred to in the course of the
explanations given by the Chairman and will appear in the Hansard report of
proceedings this day of the Committee,

Your Committee would direct your attention to the Hansards of its proceedings,

particularly numbers 35 and 39, There you will find clear explanations of the

principal subjects dealt with in Bill C-259, namely:

(1) Changes in personal Tax - Report P, 35-5 to P, 35-16
(2) Capital Gains - Report P, 35-16 to P, 35-42
| (with Summary at P, 35-16)
| (3) valuation and Tax Free Zone - Report P, 35-39 to 40
m (4) Partnerships and Professional Income - Report P, 35-43 to 51

(5) Corporations and Distributions

to Shareholders - Report P, 35-51 to 61
(6) Dividend Tax Credit - Report P, 35-52
(7) Small Business - Report P, 35-54
(8) Inter Corporate Dividends - Report P, 35-54
(9) Designated Surplus - Report P, 35-54 to 55

(10) Investment Income of
Private Companies - Report P, 35-55

(11) Complexity - Report P, 35-56 and 57
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(12) International - Report P, 35-17 to 25
(13) Taxation with Summary - Report P, 39-17

(14) Estates and Death Duties

i B (Summary at P. 39-5)

and Trusts - Report P, 39-5 to 16

The above references are to a series of lectures or explanations on the
b

various provisions of Bill C-259 with section references. Your Committee wishes

to express its great appreciation of the efforts of Arthur R.,A, Scace and
|

Stephen Smith and for their assistance. It should be noted that the services

of Messrs, Scace and Smith were given without remuneration - expressly so

ktipulated.

| In many of its aspects this Bill C-259 is very beneficial to taxpayers in
Canada, The elimination from the tax rolls was estimated in 1970 at approximately
750,000 persons®* now subject to tax and the increase in personal exemptions of all
the taxpayers, the improved deductions for wage and salary earners, the incentives
to small business, the deductibility of interest on money borrowed by one company

to buy shares in another company, the ability of a corporation to distribute its 1971

undistributed income .on hand on payment of a special 15% tax and thereupon to distribute

without further tax its 1971 capital surplus on hand, the elimination of gift taxes and
estate taxes, the continuance of dividend'tax credit although different in form but
beneficial - all these are some of the beneficial features of Bill C-259.

In addition to the above sources of information available to Senators, Senate
Hansard of November 24 and December 1, 1971, contain statements in narrative form
of the meaning and scope and effect of the various provisions in Bill C-259 referred
to in the several reports of your Committee,

Further however, there is the Report of your Committee to the Senate on the

White Paper Proposals for Tax Reform, dated September 1970. Therein you will find

* Source: Senate Report on White Paper Proposals for Tax Reform,
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all the subject matter of the White Paper Proposals dealt with., Many of the
‘headings are cafricd through to the Summary of 1971 Tax Reform Legislation and
BilL C-259.

| Your Committee wishes to acknowledge in a particular way the contribution
| of the Honourable Lazarus Phillips to our study of this Tax Reform Legislation

f nd Bill C-259 as Chief Counsel to the Committee. You will recall he was Vice-
ﬂfairman of the Committee in its study of the White Paper Proposals. In the
~frafting of the Report of the Senate thereor and in the preparation of the

‘%éveral reports of the Committee on its examination and consideration of Bill C-259,
1is advice and direction were invaluable.

Mr. Allan Irving and Mr. Douglas Ewens were part of our team of legal advisers.
We were very fortunate in securing Mr. Irving's services at this time as he had
Iﬁorked with your Committee throughout the study of White Paper Proposals. Mr. Ewen's
! services were valuable to your Committee in the analysis of the submissions received
and as an adviser to the Chairman. Both these men worked on the preparation of our

| several Reports and in the drafting of amendments. We wish to acknowledge the skill
and judgment they brought to bear on the consideration of these matters.

Your Committece retained the services of Mr, Albert Poissant and Mr, Charles B.
Mitchell, senior partners in the accounting firm of Thorne, Gunn, Helliwell and
Christenson. Their services were invaluable in every phase of the work of your
Committee,

As a result of all this work and the information thereby available to Senators,
the consideration of this bill should be greatly facilitated. The introduction of

fan amending bill next year, which the Minister's statement would indicate, will

Qafford the opportunity to the Senate to propose further amendments at that time,

the nature and extent of which may be governed by such further and amending provisions
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as are-incorporated in the amending Bill,

Respectfully submitted,

Salter A, Hayden,
Chairman,
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, Proceeding
lrate Number
%ctober 6, 1971 36 The Canadian Chamber of Commerce.
r _
gDctober 13, 1971 40 (A.M.) Canadian-Federation of Agriculture.
October 13, 1971 40 (P.M.) Canadian Construction Association.
,@ctober 14, 1971 41 National Associétion of Canadian Credit Unions;
4 Co-Operative Union of Canada;
;‘ " Allstate Insurance Company of Canada.
October 20, 1971 42 (A.M.) Massey-Ferguson;
: Canadian Jewish Congress.
October 20, 1971 42 (P.M.) Aluminium Company of Canada Limited.
| October 21, 1971 43 (A.M.) Canadian Bar Association.
October 21, 1971 43 (P.M.) Simpson Sears Ltd. and Simpsons Limited;
Independent Petroleum Association of Canada.
October 27, 1971 44 (A.M.) Noranda Mines Limited;
Bethlehem Copper Corporation Ltd.;
The Canadian Gas Association.
October 27, 1971 44 (P.M.) ad hoc Committee of Voluntary Agencies.
October 28, 1971 45 (A.M.) Canadian Petroleum Association;
Mining Association of Canadaj;
The Canadian Mutual Funds Association.
October 28, 1971 45 (P.M.) The Canadian Pulp and Paper Association.
November 3, 1971 46 (A.M.) Hollinger Mines Limited;
The Canadian Life Insurance Association;
Dominion Foundries and Steel Limited.
November 3, 1971 46 (P.M.) The Canadian Institute of Chartered Accountants.
November 3, 1971 8:00 (P.M.) 1In camera Meeting.

-
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lovember 10, 1971 49 Institute of Profit Sharing;
f Insurance Bureau of Canada;
The Royal Architectural Institute of Canadaj;
Teachers Insurance and Annuity Association
of America;
Mining Association of British Columbia;
Texaco Canada Limited.

BRIEFS SUBMITTED BUT NOT HEARD BY THE COMMITTEE

Investment Dealers Association of Canadaj
Canadian International Power Company Limited;
Trans Canada PipeLine Limited;

Trust Companies Association of Canadaj;
Vancouver Board of Trade;

John Labatt Limited.

September 29, 1971
nd Education Sessions on Bill C=259 with

' September 30, 1971 Messrs. Scace and Smith.
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1.

APPENDIX mB"

TOP PRIORITY RECOMMENDATIONS BY THE
STANDING COMMITTEE ON BANKING TREDE

AND COMMERCE OF THE SENATE IN ITS

CONSIDERATION OF THE SUMMARY OF 1971
TAX REFORM BILL

GIFTS,BEQUESTS AND DEVISES TO CHARITIES
(1st Senate Report P.47-10)

EMPLOYEES PROFIT SHARING PLANS )
(1st Senate Report P.4T7-8)

DEFERRED PROFIT SHARING PLANS
(1st. Senate Report P 47-8)

PASSIVE INCOME (1lst Senate Report P 47-5)
DE MINIMIS RULE (1lst Senate Report P47-7)

TAX-EXEMPT NON-RESIDENT INVESTORS
(2nd Senate Report P50-T7)

NON-RESIDENT OWNED INVESTMENT CORPORATIONS
(2nd Senate Report P50-9)

PRIVATE GENERAL INSURANCE CORPORATIONS
(2nd Senate Report P50-10)

DEEMED REALIZATION ON CEASING TO BE A RESIDENT OF CANADA
(1st. Senate Report P4T-9)

SECONDLY - AN ASSURANCE THAT FURTHER CONSIDERATION WILL BE
GIVEN TO ITEMS RECOMMENDED IN THE Senate REPORTS BUT NOT SET
OUT IN THE LIST OF TOP PRIORITY RECOMMENDATIONS, MORE PARTICULARLY
IN RELATION TO ROLLOVERS (1lst Senate Report P47-14) CONSOLIDATED
RETURNS (1lst Senate Report P47-15) MINING AND PETROLEUM (1lst Senate
Report P47-10) (2nd Senate Report P50-8)
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Appendix #f O

TAXATION OF INDIVIDUALS

i Seétion 6(1)(e) and 15(5) -~ standby charge for automobile

Section 15(6) provides that the formula set out in Section 6(2) for
determining the amount that would be a reasonable standby charge for an automobile
that was made available to an employee by his employer shall also apply where a
company car has been made available to a shareholder. These subsections fail to
consider the situation where one car is made available for several sharehélders
and/or employees and appropriate amendments should be made.

2. Section 62(3) - Moving expenses (C.I.C.A.)

Sugsection (3) of Section 62 provides that the cost of cancelling a lease
on one's residence is an allowable moving expense for purposes of determining the
amount deductible under Section 62(1) in respect of expenses incurred in moving
to a new work location. There is no similar provision for bona fide costs incurred
in connection with the assignment of such a lease. As all landlords may not be
prepared to cancel a taxpayer's lease and the taxpayer may therefore be forced to
sub-let (incurring costs in connection therewith), the definition of the term "moving
expenses'" should be extended by amending paragraph (d) of Section 62(3) to read as
follows:

"(d) the cost to him of cancelling or otherwise disposing of the lease,
if any, by virtue of which he was the lessee of his old residence'.

3. Section 63 - Child care expenses (C.B.A.)

Where a taxpayer is employed by his spouse, the taxpayer's remuneration 3

:

. . . L4 .J

from such employment is to be included in the spouse's income for tax purposes under o
;

the provisions of Section 74(3) of Bill C-259 and excluded from the taxpayer's income |

for tax purposes. Because of this and because one of the limitations on the amount
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Appendix & D

CAPITAL GAINS -

1. Section 2(3)(c) - Tax payable by non-resident persons.(C.A.Be)

The first specific clause in Bill C-259 which deals with disposition
of properties on which a taxable capital gain may be realized by non-residents
is Section 2(3)(c). This provision appears to define persons not resident in
Canada who can fit within the categories outlined in Division D of the Bill and
implies that any person who at any time in the past disposed of '"taxable Canadian
property" (as defined in Section 115(1) (b)) is subject to the provisions of Division
D - even though he may have no taxable income for purposes of Division D and, hence,
not be subject to tax in any event. There seems to be no apparent necessity for
drawing the net so wide.

2. Section 13(4) -~ Insurance proceeds and othér compensation in respect of the
loss or destruction of property (C.I.C.A.)

Section 13(4) of Bill C-259 has the same technical defect as its pred-
ecessor in the present Income Tax Act (viz. Section 20(5a)).

The purpose of this provision is to allow taxpayers an additional period
of grace in which to expend insurance proceeds or other compensation received in
respect of the loss or destruction of depreciable assets.without being subject to
tax on recaptured capital cost allowance. Ordinarily, where a class of depreciable
assets is in credit balance at the end of a taxation year because the taxpayer dis-
posed of assets for an amount in excess of the undepreciated capital cost of property
in that class and did not expend a sufficient portion of the proceeds in that same
year to bring the class into debit balance at the end of the year by acquiring addi-

tional depreciable assets of that class, the amount of the credit balance is included
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in income as recaptured capital cost allowance. However, where the credit balance

arises because of insurance proceeds or other compensation receivable in respect

of the loss or destruction of depreciable assets, then, by virtue of Section B(4)

the amount of the credit balance will not be treated as recaptured capital cost

allowance to the extent that it is expended by the taxpayer in the immediately

following taxation year on the acquisition of depreciable property of the same class

as that lost or destroyed.

Where the asset destroyed is a building, the taxpayer will obtain the
benefit of this relieving provision to the extent that any credit balance in the
relevant class of buildings at the end of the taxation year in which the insurance
proceeds or other compensation becomes payable is expended by him in the immediately
following taxation year on the acquisition of a building of any class, whether or not
it is of the same class as the building that was destroyed. However, because of an
anomaly in the Bill (and in the present Act), where a taxpayer chooses to replace a
destroyed building by a building of another class and he does so by acquiring such
other building in the taxation year in which the proceeds of insurance or other comp-
ensation becomes payable (rather than in the immediately following taxation year) he
will, upon a technical interpretation, be subject to tax on recapture,.

In order to remove this anomaly, it is recommended that paragraph (c) of

Section 13(4) be amended to read as follows:
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"(c) the amount shall, to the extent that it has been expended
by the taxpayer

(i) in the taxation year immediately following
the initial year on acquiring property of
the same class,

(ii) in the initial year or in the taxation year
immediately following the initial year on
acquiring, if the property so lost, destroyed,
taken or sold was a building, a building of a
prescribed class, or

1 ke ATLECORRS SENEBRERIE, . S i P!

3. Section 44 - Deferral of gain on involuntary dispositions (C.C.C.)

Section 44 provides for a deferral of gain on involuntary dispositions
of capital property where the gain arises by virtue of the fact that the tax-
payer has received (or is entitled to receive)

(a) proceeds of insurance or other compensation in respect of the

loss or destruction of capital property,

(b) compensation for capital property taken under statutory auth-

ority, or

(c) the proceeds of sale of capital property which was sold to

a person by whom notice of intention to take under statutory
authority was given,
and the taxpayer has expended an amount at least equal to the gain before the end
of the immediately following taxation year acquiring a replacement for the former

property.
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It is recommended that these deferral provisions be extended to apply
to a gain realized where capital property is unlawfully taken and the taxpayer
becomes entitled to receive compensation therefor. This amendment may be
accomplished by changing Section 44 to read as follows:
"Where in a taxation year a taxpayer has received proceeds of
disposition described in subparagraph 54(h) (i), (iii) or (iv)

BE B PrOPRYEY s s evesvuan

4, Section 53(2)(a) (i) - Adjustments to the cost base of capital
property (C.C.C.)

Subparagraph (i) of Section 53(2) (a) provides that any amount received
by a taxpayer after 1971 as a dividend (other than a taxable dividend or a capital
dividend) on the share of the capital stock of a corporation resident in Canada
shall be deducted in computing the adjusted cost base to the taxpayer of such share.
Any dividend received from a mutual fund corporation that is deemed under Section
131(1) to be a capital gains dividend should also be excluded, along with taxable
dividends and capital dividends, from the amounts that are to be deducted under
Section 53(2)(a) (i) in computing the adjusted cost base of shares to the taxpayer.
A capital gains dividend is deemed to be a capital gain in the year in which received
and is taxed accordingly. Therefore, it shduld not reduce the adjusted cost base
of shares since such an adjustment would result in double taxation.
5. Section 53(2)(m) - Adjustments to cost base of capital property (C.B.A.)
Section 53(2) (m) provides that, in computing the adjusted cost base to a

taxpayer of capital property at any time, there shall be deducted
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"such part of the cost to the taxpayer of the property as was
deductible (otherwise then by virtue of this subdivision) in

computing the taxpayer's income for any taxation year commen-
cing before that time."

It is to be noted that the deduction to be made under this paragraph is based on
the deductibility of the amount specified therein regardless of the amount actually

deducted in computing income. It is recommended that the paragraph be amended to

read as follows:

. "(m) such part of the cost to the taxpayer of the property,

(1) as was deducted (otherwise than by virtue of this sub-
division) in computing the taxpayer's income for any
taxation year that ended on or before that time, or

(ii) where the adjusted cost base is being computed as of a
date other than the end of a taxation year, as was
deductible (otherwise than by virtue of this subdivision)

in computing the taxpayer's income for the first taxation
year ending after that date."

'6. Section 54(g) - Principal residence (C.B.A.)
| It is recommended that the definition of the term 'principal residence'" be
amended specifically to include,
(a) a condominium unit (which may not fall within the present definition),
and
(b) a dwelling-place located on property which is held under a long term
lease rather than owned by the taxpayer
7. Section 74 - Income or gains from property transferred to one's spouse
Subsections (1) and (2) of Section 74 provides that a taxpayer must include
in his or her income for tax purposes any income and net taxable capital gains (i.e.
taxable capital gains less allowable capital losses) which his or her spouse may
~derive from property transferred to the spouse by the taxpayer (or from property sub-

stituted thercfor). The purpose of this provision is to prevent a taxpayer A
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-6 -
reducing his income for tax purposes by transferring income-producing properties
to his spouse.

It has been suggested that Bill C-259 be amended specifically to provide -~
that these attribution rules will not apply in respect of property transferred to
a spouse more than one year prior to the date on which the transferor first became
a resident of Canada. This suggestion appears to have merit and it is recommended
that the following amendment be made:

Section 74(6)

"Subsections (1) and (2) of this section do not apply in respect of

property transferred to a spouse more than one year prior to the
date on which the transferor first became resident in Canada or in
respect of property substituted for such transferred property."

A similar amendment should be made to the attribution rules contained in
Section 75 which relates to property transferred

(a) to a person under eighteen years of age, and

(b) to certain inter vivos trusts.



b
' ‘.ti-a"r'ﬂ 14"1 e T
'v:u Hmapd s




Ty

Appendix £

CORPORATIONS AND THEIR SHAREHOLDERS

1. Section 83(2) - Capital dividends (C.B.A;)
Section 83(2) provides
(a) that a private corporation may elect, subject to specified
conditions, to treat a dividend payable by it to its share-

holders after 1971 as a capital dividend if the amount does

not exceed the corporation's capital dividend account immed-
iately before the date on which the dividend becomes payable,
and

(b) that no part of such a dividend shall form part of the reci-

pient shareholder's income.

Under Section 89(1)(b), a corporation's capital dividend éccount at any
particular time is defined to include only amounts attributed to such account in
taxation years ending before that time. Accordingly, if a corporation paid a
dividend in kind by distributing part of its capital assets and the fair market
value of the property distributed exceeded the adjusted cost base of the assets
to the corporation, gain would only accrue on payment of the dividend and the
corporation could not elect to treat the dividend in kind as a capital dividend
out of the one-half non-taxable portion of that capital gain. It is recommended
that provision be made to enable a private corporation to treat the one-half non-
taxable portion of any capital gain arising from the payment of a dividend in kind

as part of its capital dividend account at the time the dividend became payable.







2. Section 87(1) - Definition of an amalgamation (C.C.C.)
{
The definition of the word "amalgamation', as defined in Section 87(1)

of Bill C-259, is similar to that contained in Section 85I of the present Act in
that, in order to qualify for the treatment set out in Section 87 of the Bill
(previously Section 85I), it will still be necessary that all of the assets and
liabilities of the amalgamating corporations become assets and liabilities of the
amalgamated corporation. This requirement often causes corporate taxpayers an
undue amount of trouble and expense arranging to settle amounts owing between amal-
gamating corporations immediately prior to an amalgamation so as to ensure that the
amalgamation will in fact be treated as such for income tax purposes.

It is accordingly recommended that paragraphs (a) and (b) of Section 87

be amended to read as follows:

"(a) all of the property of the predecessor corporations immediately
before the merger (other than amounts receivable from, or invest-
ments in shares of the capital stock of, any of the other prede-
cessor corporations) becomes property of the new corporation by
virtue of the merger,

(b) all of the liabilities of the predecessor corporations immediately

before the merger (other than amounts owing to one predecessor
corporation to another predecessor corporation) becomes liabilities

of the new corporation by virtue of the merger, and"

3. Section 87(2)(r) ) Amalgamated corporation's 1971 capital surplus
4, Section 87(2)(s) ) on hand or paid-up capital deficiency (C.C.C.)

Paragraphs (r) of Section 87(2) provides that, in computing the 1971 capital
surplus of an amalgamated corporation, any 1971 capital surplus which the amalgamated
corporation may itself have on hand shall be increased by the amount, if any, by which

(a) the aggregate of each predecessor corporation's 1971 capital surplus

on hand, if any, immediately before the amalgamation

exceeds
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(b) the aggregate of each predecessor corporation's paid-up capital
deficiency, if any, immediately before the amalgamation.

There is no provision to the effect that, where the amount described in (b) above
exceeds the amount described in (a), the excess must be deducted from the amount
otherwise determinable in computing the amalgamated corporation's 1971 capital surplus
on hand. Unless such a provision is introduced, it may be possible to eliminate a
corporation's paid-up capital deficiency by means of an amalgamation without decreasing
the 1971 capital surplus of the amalgamated corporation by a like amount. It is
therefore recommended that a new parag%aph be added to Section 87(2) to the following
effect:

"(r,1l) where the amount described in subparagraph (r) (ii) exceeds the

amount described in subparagraph (r) (i), there shall be deducted from

the aggregate of the amounts determined under subparagraphs 89(I) (1) (i)

to (iv) for the pur?ose of com%%%%g%uig% 1971 capital surplus on hand

of the new corporation at any’/time an amount equal to such excess."

A similar problem exists with respect to subparagraph (s) of Section 87(2),
relating to the computation of an amalgamated corporation's paid-up capital deficiency.
5. Section 87(2)(aa) -~ Amalgamated corporation's refundable dividend tax on

hand for purposes of determining its cumulative
deduction account (C.C.C.)

Section 87(2) (aa) provides for the flow~through to an amalgamated corporation
of any refundable dividend tax which each predecessor corporation may have on hand
immediately prior to the amalgamation. It is not clear, however, whether the amalgam-
ated corporation will be deemed to have inherited such amounts as of the end of a

taxation year immediately preceding its first taxation year, or whether such amounts

will not be included in computing its own refundable dividend tax on hand until the
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end of its first taxation year (following the amalgamation). If the latter
interpretation is correct and the amalgamated corporation is, therefore, not
entitled to deduct the predecessor corporation's refundable dividend tax on
hand for purposes of computing its cumulative deduction account immediately
prior to the amalgamation (see Section 87(2)(y)); an amalgamated corporation
which qualifies as a Canadian-controlled private corporation (as defined in
Section 125(6) (a)) could be deprived of a small business deduction for its
first taxation year even though it should, in equity, be entitled to such a
deduction.

To ensure that there is no anomaly in this regard, it is recommended
that Section 87(2) (aa) be amended to read as follows:

"(aa) in the case of a new corporation that is a private corporation

for the purpose of computing the refundable dividend tax on hand (within

the meaning assigned by subsection 129(3)) of the new corporation at

the end of a taxation year immediately preceding its first taxation vear
or at the end of any subsequent taxation year, where a predecessor corp-
;;ation had refundable dividend tax on hand immediately before the amal-
gamation the amount thereof shall be added to the aggregate determined
under subsection 129(3) from which the new corporation's dividend refunds

are to be subtracted;"
6. Section 129(3)(a) - Refundable dividend tax on hand (C.C.C.)

Section 129 provides that a corporation "Canadian investment income' and
“"foreign investment income' are to be computed separately but it does not provide
that a loss obtained from one or other of these '"sources" is to be deducted from
income derived from the other '"source' in computing the amount described in paragraph
(a) of Section 129(3). As a result, the amount of refundable dividend tax which may

be credited to a private corporation's refundable dividend tax account in respect of

a particular taxation year could be greater than the amount properly creditable thereto.

B
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It is suggested that this anomaly could be eliminated by making the

following amendments:

(a) Paragraph (a) of Section 129(3) would be amended to read as follows:

"(a) 257 of the amount, if any, by which its 'total investment
income for the year', as defined in paragraph (4) (c),
exceeds the amount deductible under paragraph 111(1) (b)
from the corporation's income for the year,"

(b) Subsection (h) of Section 129 would be amended by the addition of
the following paragraph:

"(c) 'total investment income' of a corporation for a taxation
year means the amount, if any, by which the aggregate of

(i) the aggregate of the amounts described in subpara-
graphs (a)(i) to (iii) in respect of the corporation
for the year, and

(ii) the amount that would be determined under subparagraphs
(a) (1) to (iii) in respect of the corporation for the
year if the references in subparagraphs (a) (i) to (iii)
to 'in Canada' were read as references to 'outside
Canada’,

exceeds the aggregate of

(iii) the aggregate of amounts each of which is a loss of the

corporation for the year from a source that is a prop-
erty or business other than an active business, and

(iv) the aggregate of all amounts deductible under section
113 from the corporations income for the year."

7. Section 129(3)(b) -~ Refundable dividend tax on hand (C.C.C.)

Any inactive business income from foreign sources will form part of
“"foreign investment income" for purposes of the refundable dividend tax provisions
but any foreign tax credit relating to such income (being a credit allowed under
Sectioﬁ 126 (2)) will not be taken into account in determining whether the limitation

contéined in Section 129(3) (b) is applicable. Thus, even though no Canadian income

tax is payable on inactive business income from foreign sources after deducting the
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provincial tax abatement and the foreign tax credit, an amount equal to 25%

thereof could be credited to the refundable dividend tax account.

8'

Section 189(4) (b) - Ineligible investments (C.C.C.)

Further statutory clarification is required to minimize the number of

‘ problems which could be encountered in determining the cost of ineligible invest-

k.

1.

L ments on hand at any time. For example:

Where there is a change in the use made of a capital asset,
will the use to which it was originally put govern its
classification for the purpose of Section 189(4) (b) for

all subsequent years?

If a capital asset, such as a building, is used in part for
active business purposes and in part for rental purposes,
will the entire cost be treated as not falling within the
ineligible category?

1f, for example, a Canadian-controlled private corporation
owned a minority interest in another company at December
31, 1971, and it acquired a further 100 shares of that com-
pany but disposed of the latter before the end of its 1972

year should not be treated as an ineligible investment?
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Appendix B2 F

BUSINESS AND PROPERTY INCOME

1. Section 16 - Debt obligatiqns issued at at discount (C.I.C.A.)

Subsections (2) and (3) of Section 16 provide that, where a debt obli-
gation is issued at a discount by a tax-exempt person, a non-resident person not
carrying on business in Canada, a government or certain other public bodies, the
amount of the discount is, under certain circumstances, to be included in the
investor's income for tax purposes. Subsection (2) relates to debt obligations
~ which are issued before June 18, 1971 and subsection (3) deals with debt obli~
gations issued after that date. Neithef deals with debt obligations which are
issued on June 18, 1971. Subsection (2) should accordingly be amended to apply to
debt obligations issued on that date as well as to those issued prior thereto.

2. Section 24 - Deduction in respect of eligible capital amounts (goodwill and
other ''mothings'") on ceasing to carry on business (C.C.C.)

The combined effect of subsections (1) and (2) of Section 24 in a situation
where an individual ceases to carry on business and the business is thereafter carried
on by his spouse or by a corporation controlled by him appears to prevent any deduction
% under Section 20(1l) (b) (relating to the amortization of goodwill and other '"nothings'")
for either the individual, or his spouse or the controlled corporation for the year in
t which the business is transferred if both the transferor and the transferee have the
same fiscal year end or if the fiscal year of the transferor ends at a later date in

" the year than the transferee's.

In order to remedy this inequity, it is recommended that subsection (2) of

Section 24 be amended to read as follows:
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Section 24
"(2) Notwithstanding subsection (1), where an individual has ceased to
carry on a business and thereafter his spouse, or a corporation
controlled directly or indirectly in any manner whatever by him,
has carried on the business, 5
(a) in computing the individual's income for his fiscal period
in which he so ceased to carry on the business, the follow-
ing rules shall apply;

Q

(i) the provisions of subsection (1) shall be read without
reference to paragraphs (a) and (b) thereof and as if
the reference in paragraph (c) thereof to 'the time he
so ceased to carry on the business' were read as a
reference to 'the end of the fiscal period in which he
so ceased to carry on the business'; and

(ii) the amount allowed as a deduction under paragraph 20
(1) (b) in respect of the business shall not exceed that
proportion of the maximum amount otherwise allowable

that

(A) the number of days in the period from the
commencement of the fiscal period to date
on which he ceased to carry on the business,

is of

(B) 365;

(b) in computing the cumulative eligible capital in respect of
the business of the spouse or the corporation, as the case
may be, at any time after the end of the fiscal period in
which the individual so ceased to carry on the business,
there shall be included the amount of the individual's
cumulative eligible capital in respect thereof at the end
of that fiscal period; and

(c) in computing the income of the spouse or the corporation,
as the case may be, for the fiscal period in which the
spouse or corporation commenced to carry on the business,
the amount allowed as a deduction under paragraph 20(1) (b)

in respect of the amount included in the spouse's or corp-

oration's cumulative eligible capital amount under para-
graph (b) shall not exceed that proportion of the maximum
amount otherwise allowable in respect thercof that

(A) the number of days in the period from the
date on which the spouse or corporation
commenced to carry on the business to the
end of the fiscal period,

is of

(B) 365,"
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ain of the proposals made by the Canadian Bar Association APPENDIX "G"

Subdivision K ~ Trusts and their Beneficiaries

Sec. 104. Refercnce to trust or estate.

.(;).In-this Act, 'a reference to a trust or estate (in this
subdivision referred to as a “trust") shall be read as a rceference
to the trus?ee Or the executor, administrator, heir or other legal
representative having ownership or control of the trust property.

Sec. 104 (2)

. g2) Taxed as individual. A trust shall, for the purposes
of this Act, and without affecting the liability of the trustee
or legal represcntative for his own income tax, be deemed to be
in respect of the trust property an individual; but where there
is more than onc trust and
(a) substantially all of the property of the various trusts
has been received from one person, and
(b) the various trusts are conditioned so that the income
thereof accrues or will ultimately accrue to the same
beneficiary, or group or class of beneficiaries,

such of the "trustecs as the Minister may designate shall, for
the purposes of this Act, be deemed to be in respect of alI the
trusts an individual wnosce property is the property of all the
trusts and whose income is the income of all the trusts.

(Sece alsc S. 128(1): .8« 24811} Recs Pazf Ll s)

Sec. 104 (3)

" (3) Deductions not permitted. No deduction may be made under
section 109 or paragraph 110(1l) (d) from the income of a trust.
(See also S. 109 (l); S. 110(1)(d).)

Sec. 104(4)

(4) Deemed disposition of property by a trust. Every trust
shall, on each of the following days, be deemed to have disposed
of each gapital property of the ;rust,.othcrﬁthan depreciable
property, for proceeds-equal to 1ts fair market va}ue on that day,
and to have reacquired such property lmmealatgly tne;eaftcr for
an amount equal to that fair market value; and for the purposes

of this Act those days are:

a trust created by a taxpayer, whether
during his lifetime or by his will, under which
(i) his spouse 1is cntlt}ed to receive all of ?ne income
of the trust that arises before the spouse's death, and
(ii) no pexrson except the spousec may, before the spouse's
death, receive or otherwise obtain the use of any'of
the income or capital of the trust, the day on which

the spousc dies;

(a) where the trust is

(aa) Where the trust is a classified trust the day ;
prescribed by regulation.

R
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ent: ihlf amendment is designed to permit the Minister to
preucrlbg'alternatlvc rules for trusts such as protective
trusts which are worthy of special trcatment.

(b) tbat day that is 21 years after the latest of
(%) January 1, 1972, .
(%%? the day on which the trust was created, and
(1ii) w?efe apglicable, the day referred to in paragraph

a); an

() the day that is 21 years after any day that is, by virtue
Oof this subsection, a day on which the trust is deemed to
have disposed of each such property.

Sec. 104 (5)

.(5) Idem. Every trust shall, on each day described in sub-
ection (4)! be deemed to have disposed of all depreciable property
f a prescribed class of the trust for proceeds equal to,

(a) where the fair market value of that property on that day
exceeds the undepreciated capital cost thereof to the
trust on that day, the amount of that undepreciated
capital cost plus % of the amount of the excess, and

{b) in any other casc, the fair market value of that property’
on that day plus % of the amcunt, if any, by which the
undepreciated capital cost thereof to the trust on that
day exceeds that fair market value,

and to have reacquired each such depreciable property of that
Plass immediately thereafter at a capital cost (in this sub-
Bection referred to as the "deemed capital cost") equal to that
Proportion of the proceeds determined under paragraph (2) o (b},
@s the case may be, that the amount that was the fair market value
Pf that property on that day is of the aggregate of the amounts
that were the fair market values of all properties of that class

5n that day, except that

(c) where the amount that was the capital cost to the trust
of any particular property of that clgss exceeds the
deemed capital cost to the trust of the property, ﬁor
the purposes of sections 13 and 20 and any regulations
made under paragrapn 20(1l) (a) as they apply in respect
of the property at any subsequent time,

(i) the capital cost to the trust of the proper;y shall
be deemed to be the amounttthat gas the capital cost

st of the propexty,ian
tihzhgnggstshall bcpdccmed to have been allowed to
the trust in respect of the property upder paragraph
20(1) (a) in computing.lncomc for taxation years
before the reacquisition by the trust of&t@c property,
and any other amount allowed to thc‘t;us; in respect
of the property under thgt paragraph 1in comput}ng
income for those years shall be deemed to-be nil, and

(i)

t
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(d) subsection 13(2) is not a

v licable in respect of any such
reacquisition. gl 5 ; 'Y

Sec. 104 (6) -

§6) Deduction in computing income of trust. For the purposes
Of this Part, there may be deducted in computing the income of a
‘trust for a taxation year such part of the amount that would, but
for Fhis subsection, subsection (12) and subsection 105(2), be

its income for the year as was payable in the year to a beneficiary.

Sec. 104(7)

(7) Non-resident beneficiary. No deduction may be made under
subsection (6) in computing the income for a taxation year of a
itrust in respect ofi such part of an amount that would otherwise
ibe its income for the year as was payable in the ycar to a person
who, at the time such part of that amount became so payable, was
‘not resident in Canada, unless at that time, the trust was resident
in Canada. :

' y (See also C. 104 (6).)

Sec. 104 (8) g

(8) Limitation on deduction. WNo deduction may be made under
subsection (6) in computing thz income for a taxation year of an
inter vivos trust that had income for the year from a business
carried on by it in Canada, in respect of such part of an amount
that would, but for subsections (6) and (12), be its income for
the year as was payable in the year to a person who, at the time
the amount became so payable, was

(a) a non-resident person; :
(b) a non-resident-owned investment corporation; or
(c) a trust resident in Canada other than
(i) a testamentary trust, or . :
(ii) a trust that throughout the perloq commencing on
' April 26, 1965 and ending at tbe_tlme t@e amount
became so payable, was a beneflclgry unggr_the trust
by whom the amount became soO payable, which lattgr—
mentioned trust was throughout such period carrying
on a business in Canada.
(See also S. 2(1): S. 104 (6) .)

Sec. 104 (9)

(9) Idem. No deduction may pe made under subsection (6) in
computing the income for a taxation yecar of a trust other than a
mutual fund trust, in respect of any amount tnat 1§rdeemed ?Y
subsection (21) to be a taxable cap%%al_gain for the year of a
non-resident person or of a.nqn—rc§lccnp'0wn0d lnYiStmcnt
corporation from the desposition of CApitil PrapefEls
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: ' ‘Sec. 104 (10)

: (10) Where property owned for non-residents. where all the
fopcrty‘of @ trust is owned by the trustee for the bonefit of
;n~rcsxccnt PCIrsons or their unborn issue, in addition to the
mount tnqt ray be deducted under sunsection (6), there may be
educted in couwuting the income of the trust for a taxation vear
or the purposes of this Part, such part of the dividends and
nterest received by the trust in a year from a non-resident-owned
‘{ve§tment corporation as are not deductible under subsection
ﬁ) in computing the income of the trust for the year.
: (See also S. 106 (1) (b).)

Sec. 104(11)

lend received from non-resident-owned investment
re any part of the dividends received in a taxa-

forporation. Wher
ion year by a trust described in subsection (10) from a non-
fesident-owned investment corporation are deductible under
pubsection (10) in computing the income of the trust for the
EaY; for the purposes of Part XIII the trust shall be deemed
non-resident person on the last day of the

to have paid to
EEar an amount eg
rson from the

to that part, as income of the non-resicdent

- =

Q@
"o
£

Sec. 104(12)

of part of accumulating income included in
iary's income. For the purposes of EhiSEPars,
ted in computing the income of a trust forga
of its accumulating income for the year

s o
(14) to be included in computing

bsection
rred beneficiary.

e
o
»
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o
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o
[
0
c
0
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las was required bv
the income of a preie
Sec. 104 (13)

. (13) Such part of the amount that would be the income of a
trust for'a taxation year if no deduction were made under sub-

section (6) or under regulations made under paragrapa '20(1) (2)
' +o0 a beneficiary shall be included

as was payable in the year : ' ‘
in computing the income of the person to waon it so became pavable
x that year and shall not be

‘whether or not it was paid to him in . b
included in computing his income for a subsequent year in whica

ans

' it was paid.

| Comment: The purpose of this subsec?ion 18 'to makg an amount

ldeductible by rcason of its allocation to a beneficiary, taxable

lin the hands of the bencficiary. The words "or (12)" deleted in
lthe version above, are unnccessary in that subsection (14) pro-

vides for the inclusion of the amount deducted under (12) in the
income of the preferred beneficiary concerned.

e e,
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' Sec. 104 (14)

4) Wwh )
ointf% ZOWbircba.tlust and a preferred bonof:clary PR
g, M e EF 11 respect of a taxation year in prescribed

Ssnner ailﬂ "\?J \.ul“ RIesScCr luhr‘ *‘J_,'XC such parL of the accu..‘u""“l']g
ncom? oLxgae Lrast Lqr the year as is desiunated in the election,
e =cding ‘the preferrcd deneficiary's share therein, shall
3 ln?lUQCQ in computing the income of the preferred beneficiary
2: the year, and shall not be included in co..tutlmJ the income

an Y tase P‘}ZE_}: ll‘l a Ubac‘qhent year ln \,‘rnlCn lt was palﬂ.

s . o8t 2 N - . .
ommens.' The income of any tax payer" is substituted for the
gOrds “"his income" as the accumulating income may in a subse-
uent year be paid to someone other than the person. so electing.

Sec. 104(15)

(15) Preferred benﬁficiary'q share. The share of a particular
referred beneficiary under a trust in the accumulating income
BEERREErusSt for a taxation year ‘is,
(a) where the trust is a trust described in Daragravh (4) (a)

and -the taxpayer's spouse referred to therein is alive
to

| —

at the end of the year, an amount egua :
B (1) if the particular preferred benericiarviisiieie, 3
he trust's accumulating income

taxpayer's spouse, €I
for the year, and
(ii) in any other case, nil;

“h

(b) in any case not referred to in paragraph (a), where th
the trust would

shares in which thm accumulating income of

be payaple to the beneficiaries thereuncer dq not 'cepenc

upon the exercise by any person of, or the failure by any

person to exercise, any discretionary power,

(i) if at the end of the years a particulax bene L'ciary
was a member of a class of beneficiaries under the

-gxrust each of whom was prospectively entitled, as a

f\

' member of that class, to snare egually in anv
accumulating income of the trust the portion of th
trust's accumulating income in the year that may !
reasonably be regarced as having been earned for the
benefit of beneficiaries of that class dividec by
the number of beneficiaries (other than registered
Canadian charitable organizations) of that class in

the end of the year.

existence at t
provides a code to establish the amount
: _ W jcular preferred beneficiary can elect
;grriigecﬁrggscs of 104(14). The whole context, therefore, is
one of iﬁcome which is not, in fact, being paid but which is
rospectively allocable to a particular preferred kone‘1c1ary :
gon g sently, in sub-par: agraph (b) and paftlcglarlx in claus ‘(1)
£l " qf woré sugqeatlng that anyone is ont}tlcd to share in
gL ¢ » In addition, the right to elect only

be changed.
;22020 fgogéﬁnpctlon with accumulating income °o that any Leference
»)J

ve "accumulati
to income should be modificd Dby the adjecti ting"

e

Comment: This subsection
+shich a part
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(1i) in any other case, the portion of the trust's
accunulating income for the yeaxr that may rcasonably
be regar@ed as having been earned for the benefit of
the particular preferred beneficiary;

(€) in any case not referred to in paragraph (a) or (b), where
each bcnc?iciary under the trust whose share of the
accumulating income of the trust depends under the exercise
by any person of, or the failure by any person to exercise,
any.dlscretionary power, is a preferred beneficiary or a
registered Canadian charitable organization, the portion
of the trust's accumulating income for the year that may
reasonably be regarded as having been earned for the benefit
of the particular beneficiary, not exceeding the amount
determined in prescribed manner to be his or its discretionary
share of the trust's accumulating income for the year; and

(ca) in the case of a classified trust the amount prescribed.

(d) in any case not referred to in paragraph (a), (b), (c)
e tca), nil.

somment: These amendments are designed to permit the Ministexr to
prescribe alternative rules for trusts such as protective
trusts which are worthy of special treatment.

Sec. 104 (16)

(16) Capital cost allowance deduction. A beneficiary under
i trust may deduct from the amount that would otherwise be his
Bncome from the trust by virtue of subsection (13) or (1l4), as
he case may be, such part of the amount that would otherwise be
deductible from the income of the trust for the year under
regulations made under paragraph 20 (1) (a) as_the trust may @etermine;
and any amount deductible under this subsection for a taxation
vVear shall be deducted from he amount that the trust would other-
Wise be able to deduct under those regulations but shall, for the
purposes of' section 13, be deemed to have b@en gllowcd'to the
trust under those regulations in computing 1its income for the year.
(See also S. 20(1)(a).)

Sec. 104 (17)

(17) Depletion allowance. Where an amount is paxab%e in a
axation year by a trust to a beneficiary under the trust, no part
of that amount shall be deemed, for the purpose of subscctions
(6) and (13), to be payable out of an amount_deductlble - i
computing the income of the trust for the yeat under regulations
made under subscction 65 (1) except such part thereof as the
trust designates as being soO payable.

Sec. 104(18)

(18) Trust for infant. where the income of a trust for a

-~y
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taxation year or any part thercof was not payable in the year :
but was held in trust for an infant or minor whose right thercto |
had vested and the only rcason that it was not payable in the
year was that the beneficiary was an infant or minor, it shall,
for the purpose of subscéctions (6) and (13), be considered to
have been payable.

(See also 5. 651100

Sec. 104 (19)

. (19) Portion of taxzable dividends deemed to be dividends
received by beneficiary. Such portion of :

(a) the aggrcgyate of taxable dividends received by a trust
in a taxation year on shares of the capital stock of
taxable Canadian corporations,

as '

(b) may reasonably be considered (having regard to all the
circumstances including the terms and conditions of the
trust arrangement) to be part of the amount that, by
virtue of subsection (13) or (l4) or section 105, as the
case may be, was included in computing the income for the
year. of a particular beneficiary under the trust, and

(c) was not designated by the trust in respect of any other
beneficiary thereunder, s

shall, if so designated by the trust in respect of the particular
fbeneficiary in the return of its income for the year under this

Part, be deemed, for the purposes of section 82 and this sub- :
Bection, to be a taxable dividend received by the particular :
‘beneficiary in the year from a taxable Canadian corporation, and ;
ot to be a taxable dividend received by the trust in the year

from a taxable Canadian’corporation.

Sec. 104 (20),

(20) Portion of non-taxable dividends not to be included in :
Where an amount has, in a taxation year, !

beneficiary's incone. . ¥t
to a particular beneficiary thercunder,

become payable by a trust
such portion thercof as

(a) may reasonably be considered (having‘regarq to all the

circumstances including the terms and conditions of the
trust arrangement) to have derived from an amount received
by the trust in the year,as. Of account or in lieu of
payment of, or in satistaction Qf, a d}Vldcng on a share of
the capital stock of a corporation resident in Canada

other than a taxable dividend, and

(b) was not designated by the trust.in respect of any other

beneficiary therecunder,
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hal%{ }fvso_§e§ignated by the trust in respect of the particular
,eneb{c%aLy %n 1?5 return of income for the year under this Part,
ot be included in computing the income of the particular bene-
ficiary for the year.

Sec. 104 (21)

(21).Portion of taxable capital gains deemed gain of bencficiary.
Such portion of :

(a) the.amount, if any, by which the aggregate of the taxable
capital gains of a trust for a taxation year exceecds the
aggregate of
(i) its allowable capital losses for the year, and
(ii) the amount, if any, deductible under paragraph

III(1l) (b) from its income for the year

as N

(b) may reasonably be considered (having regard to all the
circumstances including the terms and conditions of
the trust arrangement) to be part of the amount that,
by virtue of subsection (13) or (l4) or section 105, as
the case may be, was included in computing the income
for the taxation year of a particular beneficiary under
the trust, and s .

(c) was not designated by the trust in respect of any other
beneficiary thereunder,

Bhall, if so designated by the trust in respect of the particular
beneficiary in the return of its income for the year under this
Bart, be deecmed, for the purposes of sections 3 and 111, to be a
taxable capital gain for the year of the particular beneficiary
from the disposition of .capital property.

Sec. 104 (22)

(22) Dedﬁction for foreign taxes. For the purpose of section
126, the following rules apply:

(@) such portion of the income of a trust for a taxation
year (before making any deduction under subsection (6)
or (12)) from sources in a.forelgn country as
(i) may reasonably be con51d¢rcd (having regqrd to.a}l

the circumstances including the terms and conditions
of the trust arrangement)to be part of the income
that, by virtue of subsection (13) or (14), as the
case may be, was included in computing the income
for a taxation ycar of a particular beneficiary

under ‘the trust, and .

(ii) was not designated by the trust in respect of any
other beneficiary thereunder,

shall, if so designated by the trust in respect of the
- lar beneficiary in its return of income for the
be deemed to be income of the

Easv +hn +avatinn unary fram sanrcea

particu :
year under this Part,
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(b)

(c)

(a)

apply:
(a)

b

(23) Testamentary trusts. | .
notwithstanding any other provision of t

in that country;

a bgnef1c1ary under a trust shall be deemed to have paid
as 1ncome tax for a taxation year, on the income that he
s deemcq by paragraph (a) to have for the year from
sources 1in a foreign country, to the government of that
country_an amount equal to that proportion of the income
or profits tax paid by the trust for the year to the
governiment of that country or to the government of a
state, province or other political subdivision of that
country (except such portion of that tax as was deductible
under subsection 20(11) or (12) in computing its income
for the yecar) that
(i) such portion of the amount included in compuiting his
income for the year by virtue of subsection (13) or
(14) , as the case may be as is deemed by paragraph
(a) to be income for the yecar from sources in that
country,;
is of
(1i) the income of the trust for the year from sources in
that country (before making any deduction under
subsection (6) or (12)); :
the income of a trust from sources in a foreign country
for a taxation year shall be deemed to be its actual
income therefrom for the year minus the aggregate of the
amounts deemed by paragraph (a) to be the income there-

from for the year of all beneficiaries under the trust; and

a trust shall be deemed to have paid as income tax to the
government of a foreign country foy a taxation year an
amount egqual to the -income or profits tax actually paid
by it for the year to the government of that country, or
to the government of a state, province or other political
subdivision of that country (except such portion of that
tax as was deductible under subsectiop 20411) ox 12} in
computing its income for thc.year), minus the aggregate
of the amounts deenmed by paragraph (b) to have been paid
to the government of that country for the year by all
beneficiaries under the trust.

Sec. 104(23)
his Act the following rules

car of the trust is the period for which

-hc Zdn - x
B saxatl A trust have been ordinarily made up

the accounts of the

: 5 “or "pPOS
d accepted for purp v oo X (i . ]
?2 the agscncc of an establisiied practice, the period

dopted by the trust for that purpose (but no such period
a.Ol wceed 12 months and a change in a usual and accepted
mgiigg may not be made for the purpose of this Act without
ghc ~oncurrence of the Minister);

In the case of a testamentary trust,

es of assessment under this Act and,
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() Wh?n a‘taxatlon year is referred to by reference to a
calendar year, the reference is to the taxation year or
years coinciding with, or ending in, that year;

(c) t?e income of a person for a taxation year from the trust
shall be deeied to be his benefits from or under the trust
for the tazation year or years of the trust that ended in
the year determined as provided by this section and
section 105;

| (d) where an individual having income from the trust died
after the end of a texation year of the trust but before
end of the calendar year in which that taxation year ended,
a separate return of his income from the trust after the
end of the trust's taxation year to the time of death
shall be filed and tax under this Part shall be paid
thereon as if that income were the incoine of another person;
and g

(e) in licu of making the payments required by section 156,
the trust shall pay to the Receiver General of Canada within
90 "ddys from the end of each taxation YEaE, "CHGNESTEEoE
the year as estimated under section 151,
fBec also S. 70(2); S. 105640 S AR50 IR RET S -
B, 45b; S, 249(1}3 - :

Sec. 104 (24)

(24) “"Amount payable". For the purposes of subsections (G
EEP(B), (13) and (20), an amount shall not bg considered to be
payable in a taxation year unless it was pald in the year to the
person to whom it was payable or he was entitled in that year to

lenforce payiient thereof.
(see also S. 104(6); 8. (7),(8),(13}.)

Scec. 104 (25)

(25) An election under subsect@op (14) hereof on‘behalf of a
preferred beneficiary under a disabllity can be ma@e by the person
ldesignated in the trust "to make such electlop and if none by a i
‘parent or guardian of such preferred beneficiary and if non by the

trustee.

has been expressed as to the ability of persons to
entitled to do so as preferred beneficiaries
ting income. It is understood taat the

has given the opinion to thc Department pf
Finance tnat no proslem arises under tne PFOVlnCl§l }aw-w1§h”tﬁgse
lelections. It is further understood tn%Fthc Dcp§rtmcnt of n}tlonal
lRevonue nas inforued the Department of blnan?e tha? n? ?rool?m o
arises in connecction with the rights =0 cloctanica pﬁ;scgtly exist
insofar as persons under a diability are concerned. The Bar

Comment: Doubt

elect when otherwise
in respect of accumula
Department of Justice
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association docs not dispute the advice tendered by either Depart-
iiztcggflégrtﬁiaga{F}ngar,cpntcxt under discussion here, it docs

x S wldc o eltaer advice meets the problems It ds perfectly
crue that ;he legal institutions exist in all of the provinces
gnder which a person could become conpetent to elect on behalf of
33} infan; but the institutions often involve tedious procedures
and considerable expense as they are necessarily designed to cope
With the awkward proolems which arise in connection with the
property of a person under a disabilifty. The most common disa-
o1lity with which we will be concerncd in connection with the
right of election by a preferred beneficiary will be the disability
Of infancy. Other disabilities such as mental incapacity or
ibsenteeism are uncoiion or even exotic and the likelihood of
esort to a proper procedure which would result in the appointment
PL a leyal personal representative is great. Very fow parents '
pOwever, bother to kecome guardians of their own children. It is
gonsidered tihat the Statute should give the right to a parent to
nake the election. This would not interfere with .the provincial
¥ignt to detcrmine the matter of guardiansaip but would sinmply

Bay that a federal election can be made by a particular category
pf person. P

105. Benecfits under trust, contract, etc.

(1) The value of all benefits (other than a distribution or
payment of capital) to a taxpayer during a taxation year from or
linder a trust, contract, arrangement or power of appointment,
irrespective of wihen made or created shall, subject to suvsection
{2), be included in computing his income for the year.

f (See@¥lso 5.56(2); '8 641N

: Sec. 105(2)

(2) Upkeep, etc. Such part of an amqunt paid by a trust out
+rust for the-upkeep, maintenance oxr taxes of or
ternms of the trust arrange-
the use of a tenant for

of income of the '
in respect of property that, under tae
ment, is required to be maintalned for ' : :
life or a bencficiary as is reasonable in the circumstances sihall
be included in computing the income of the tenant for life or

other beneficiary from the trust for the taxation ycar for waich
e (See also S. 12(1).(m); S. 104(6),(13);

S. 248(1).)

SEC. 106 Income interest in trust.
(1) Where an amount in respect of a taxpayer's income interest
in a trust has been  included 1n conmputing his incone for a
taxation year by virtue of subsection 104 (13) or subsection (2)
~ — ; - . . gl T g
of this scction, there may be deducted in computing his incone
2 “ I3 i

the lesser of , : Lo
554 t?g)ytﬁg amoun; so included in computing his income for the

year, and
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(b) the qmount,'if any, by which the cost to the taxpayer of
ic lncome interest exceeds the aggreyate of all amounts
i respect of the interest that were deductivle by virtue
of this subsection in computing his income for previous
taxation years.

Sec. 106 (2)

§2) Disposition by taupaycr of income interest. Where in a
faxation yvear a taxpayer disposes of an income interest in a

(a) except where subsection (3) is applicable, there shall
be included in computing his income for the year the
procceds of the disvosition;

(b) any taxable capital gain or allowable capital loss of

- the taxpayer from the disposition shall be deemed to be
Bil:. and -«
(c) for greater certainty, the cost to the taxpayer of each

tion is the fair market value of the property at the time
of the disposition.

Sec. 106 (3)

..,

(3) Procecds of disposition of income interest. For grcater
ertainty, where at any time any property of a trust has been
distributed by the trust to a taxpayer who was a beneficiary
Binder the trust in satisfaction of all or any part of his income
ERterest in the trust, the trust shall be deemed to have disposéd
of the property for procecds of disposition equal to the fair
market value of the property at that time. _

SEC. 107 Disposition by taxpayer of capital interest.

(1) Where a taxpayer has disposed of a capital interest in a

cost base to him
shall be deemed to be an amount equal to the greater of

immediately before that time and the cost amount to him
of the interest immediately before that time, and

(b) for-grcatcr certainty, for the purposcs of computing his
allowable capital loss, if any, from the @lSPQSlton of
the interest, the adjustgd co;t'basg to him Fnercof
immediately before the dlspo§1tlop 1s the idjustod co;t
base to him of the intgrcst 1mgcd1ately before that time
as determined under this Act without reference to

paragraph (a),

property rcceived by him as consideration. for the disposi-

trust, Ko WYy 1 ;
(a) for the purposes of computing his tazable capital gain,
if any, from the disposition of the interest, the adjusted

thereof immediately before the disposition

the adjusted cost base to him thereof otherwise determined
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:xcsgt t?at waere the interest was an interest in an inter vivos

- =1 ' 1 \ - - 2 b

rus n?f resitent in Canada that was purchased by the taxpayer,
paragfapg (a) does not apply in respect of the disposition therecof
§¥cepr.wnqre-53050ctlon (2) is applicable in respect of any
distripution of property by the trust to him in satisfaction of
@ll or any part of the interest. h

Sec. 10711}

(1) Where a taxpayer has disposed of a capital interest in
@ trust,

(a) for the purposes of computing his taxable cavital gain,
if any, from the disposition of the interest, the adjusted
cost base to him thereof immediately before the disposi-
tion shall be decmecd to be an anount equal to the greater
of the adjusted cost base to him thereof otherwise
deternined iamediately before that time and the cost
amount to him of the interest immediately before that time,
and '

(b) for greater certainty, for the purposes of computing his

allowable capital loss

 1f any, from the disposition of

of the interest, the adjusted cost base to him thereof

immediately before the

sposition is the adjusted ‘cost

5
base to him of the interest immediately before that time
ie

b))% as deternmined unde

=
o
e
4.
7

act without reference to para-

graph (2),

excep£ that wihere the interest was an interest in an anter vivos
trust not resiaent in Canaca that was purchased by the taxpaver,
Pparagrapin (a) does not apply i1n respect of the disposition thareof
except wihere subsection (2) is applicable in respect of any
distribution of property by the trust to him as or on account of
all or any part of the interest.

Sec. 107{2)

“(2) Where at any time any property of the trust has been
distributed by the trust to a taxpayer who was a beneficiary under
the trust as or on account of all or any part of his capital
interest in the trust.

Comment: Some doubt has been expressed as to whether a capital
encroachment for a beneficiary reprcsipts tn?'dlstyloutlon of
+rust to a beneficiary "in satisfaction of all or
st" The problem seems to be with

property by a ! g

any part of his capital intere s PT P ]
s -~ 3 " mh e 3 . S Qor b o «*{2 ) © i 3

the word "satisfaction". The doudt has N @Xpress in print by

writers such as David Ward and has.b;cn felt priva;gly Ey tbosg .
in the Bar Association concerned wltn_the prcparathn‘oL thls‘prlef.
It seems to us that the problem can 51@ply be so%veu ﬁY Cha?g%ng
the phrase where it appears in botg"suoscctlons from "in satis-

B e tion of" to "as or on account of .

S . gy S o S g 5
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S5ecC. 107 (3)

R ﬂ3) Dctermxnat{on of cost ot property other than non-depreciable
fapltd} Property. ihere the property referred to in subsection (2)
fhat was distrivuted by a trust to a taxpayer was property, otier
Hlan capltal property that was not depreciable property, for the
purpose of determining the cost to the taxpayer of thne property
under paragraph (2) (b) (except for the purposes of paragrapn (2) (b)
as 1F appl;es Lo deteriine the taxpayer's proceeds of dispositon

BL his capltal interest under paragraph (2) (c), the refercnce

in paragraph (2) (b) to "that proportion" shall be read as a
reference to "4 of that proportion".

Sec. 107(4)

(4) Where trust in favour of spouse. Where the trust
Feferred to in subsection (2) was a trust described in paragraph
104 (4) (a) and -
(a) the property so distributed by the trust was capital property
other than depreciable property,
(b) the taxpayer to whom the property was so distributed was
R.person other than the spousey’ and ]
(c) the spouse was alive at the time the property was so.
: distributed,
motwithstanding paragraphs (2)(a) to (d), the followiny rules apply:
{d) the trust shall be deemecd to have disposed of, the property
; for proceeds equal to its fair market value at that tine;
(e) the taxpayer shall ‘be deemed to have acquired the property
at a cost equal to that fair market value, and
(f) the taxpayer shall be deemed to have disposed of all or
part, as the case may be, of his interest in.the tEust,
for proceeds of disposition equal to that fair market

value.

; Sec. 107(5)

(5) Distribution to non—rcsidcnt.bengﬁic;ary; Where subsection
(2) is applicable in respect of thg'dlstrluutlén by a tfust of any
property of the trust to a non-resident ta;payef wn? yai a.bc?g:
Ficiary under the trust and the proporty was nOL.taAaDquCdéaQEQH
property or property that would be taxable Canadian ?rqpvrt] i
at no time in the taxation year of';hc tgust in whicn 1p w§§ SO
distributed the trust had been resident 1in Canadaf\p?tWLthsbandlng
paragraphs (2) (a) to (c) the provisions of paragraphs (4) (d) to

DT T
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ff) are applicable in respect of the pfoperty as if the reference
in paragraph (4) (£f) to "that fair market value" were read as a
referepce tq “the adjusted cost base to him of the interest or
part tnereof, as the case may be imnediately before the property
Wwas so distributed".

SEC. 108. Definitions.
(1) In this subdivision,
Sec. 108(1) (a)

(a) "Accumulating income". ~ "accumulating income" of a
trust for a taxation year means the amount that, but
for subsections 104 (6) and 104 (12) would be its income
for the year;

;Comment: The words "104(6)" would appcar to have been omitted
| by oversight. %

Sec. 108 (1) (b)

(b) "Beneficiary". - "beneficiary" under a trust includes a
person beneficially interested therein;

Sec., 108(1) (c) :

(c) "capital interest". - "Capital interest" of a taxpayer
in a trust means a right (whether immediate or future
and whether absolute or contingent) of the taxpayer as
a beneficiary under the trust to, or to receive, all or
any part of the capital of the trust; ~

. Sec. 108 (1) (&)

(d) "Cost amount" of capital interest. - "cost amount" of
any capital interest of a taxpayer in any trust at any
time means,

(i) in any casec where any money or property of the trust
has been distributed by the trust to the taxpayer
in full satisfaction of the whole of his caital
interest (whether on the winding-up of the trust or
otherwise), the aggregate of the money so distributed
and all amounts cach of wihich 1is thg cost amount to
the 'txust, immediately before thg distripution, of
each such property soO distributed to the taxpayer,

.

and g :
(ii) in any other case, that proportion of the amount, if

any, by which the aggregate of al; money of the trust
on hand immediately before that time and all amounts
each of which is the cost amount to the trust,
immediatecly before that time, of each property of the

S —
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(e)

(£)

..16_

trgsF ¢xceeds the aggregate of all amounts each of
which is the amount of any debt owing by the trust,
or of any other obligation of the trust to pay any
amount, that was outstanding immediately before that
time,;  that

(A).the fair market value at that time of the
capital interest in the trust, is of

(B) the fair market value at that time of all
capital interests in the trust;

Seec. 108(1) (e)

"Income interest". - "income interest" of a taxpayer
in a trust means a right (whether immediate or future
and whether absolute or contingent) of the taxpayer '
as a bencficiary under the trust to, or to receive
all or any part of the income of the trust; :

N

Sec. '108(1) (L)

"*Inter vivos trust". - "inter vivos trust" means a
trust other than a testamentary trust;

-

Sec. 108 (1) (g) ol {

"Praeferred beneficiary". - "preferred beneficiary" under

any trust means an individual resident in Canada who is

a beneficiary under the trust and is

(1) the settlor of the trust,

(ii) "the 'spouse or former spouse of the settlor of the
trusty or

(iii) a child, grandchild or great grandchild of the
settlor of the. trust, or the spouse of any such

person;

Sec. 108 (1) (h)

(h) "Seftlor”. - "settlor",

(i) in relation to a testamentry trust, means the indi-
vidual referred to in paragraph (i), and

(ii) in relation to an inter vivos trust, :
() if the trust was created by the transfer, assign-
ment or other disposition of property thercto (in this
paragraph referred to as property "cont;lbuted") by
not more than one individuval and the fair market Yalue
of such of the property of the ?rust as was contributed
by him at the time of the_crcatlon'of th? trust or at
any subsequent time excecds the fair market value
of such of the property of the trust as was con-
tributed by any othcr person or persons at any sub- )
sequent time (such fair market values being determined
at the time of the making of any such contribution),

means that individual, and

e e ——

Ry S Sy



i+ ;u, ¥
Tt m"“‘l'
: qI- .‘HH\
i il
| ‘
1 k i A
:
o )
)
]

£ N I'.;\I"

fifats

"n- e

i |']'

g n;..w

i L
1“. '




(k)

Comment:

(2)

- 17 =~

(B) if the trust was created by the contribution of
propcrty thercto jointly by an individual and his
Spousc and by no other person and the fair market
.valuo.of such of the property of the trust as was
contributed by them at the time of the creation of
thg trust or at any subsequent time exceeds the
fair market value of such of the property of the
trust as was contributed by any other person or
pexcons at any sunsequent time (such fair market
values being determined at the time of the naking
of any such contribution). means that individual
and his spouse;

Séc. 108(1) (&)

"Testamentary trust". - "testamentary trust" means a

trust or estate that arose upon the death of an individual
and in consequence of his death, but for greater certainty
does not include any such trust that was created by any
person other than that individual; and

Sec. 108(1) (3)

"Trust". - "trust" includes an inter vivos trust and a

testamentary trust but, in subsections 104 (4), (5), (12)

(L4) and (15) and sections 105 to 107 does not include

1) aandit trust, O

(ii) a trust governed by a registered pension fund or plan,
an employees profit sharing plan, a registered supple-
mentary unemployment benefit plan, a registered re-
tirement savings plan or a deferred profit sharing plan.

Sec. 108 (1) (k)

"classified trust". - "classified trust" means a trust
which has been accepted by the HMinister for inclusion
in a class prescribed by regulation.

this amendment is designed to permit the Minister to
prescribe alternative rules for truste such as protective
trusts which are worthy of special treatment.

Sec. 108(2)

Meaning of expression "unit trust". For the purposes of

this Act, a trust is a unit trust at any particular time if, at
that time, it was an inter vivos trust the interest of each bene-

ficiary under which was

described by reference to units of the

R and ued units of the trust included 4

(a) the iss

(i) units having conditions attached ‘thereto' that 'include
conditions requiring the trust to accept, at the decma
of the holder thercof and at prices determined and

a
"
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pPayable in accordance with the conditions the surrender
of the units, or fractions or parts thereof, that'are
..'ful}y paldy, ‘or
(ii) units qualified in accordance with prescribed condi-
tloni relating to the redemption of the units by the
rust,

and th fair market value of such of the units as had
conditions attached thereto that included such conditions
Or as werc so qualified, as the case may be, was not less
thgn 95% of the fair market value of all of the issued
uplts of the trust (such fair market values being deter-
mined without regard to any voting rights attaching to
units of the trust), or

(b) throughout the taxation year in which the particular time
occurred it complied with the following conditions:

(i) it was resident in Canada,

(1i) its-only under taking was the investing of funds of
the trust, _ ‘

(iii) at least 80% of its property throughout the year
consisted of shares, bonds, mortgages, marketable
securities, or cash, or of rights to or 'interests in

" any rental or royalty computed by reference to the
amount or value of producticn from an o0il or gas well,
or from a mineral resource, situated in -Canada,

(iv) not less than 95% of its income for the year was
derived from, or from dispositions of, investments
described in subparagraph (iii),

{(v) at no time in the.yeari did wmore ‘thanilofGisies
property consist of shares; bonds or sacurities of any
one corporation or debtor other than Her Majesty in
right of Canada or a province or a Canadian munici-
pality, and ; ]

(vi) all holdings of and transactions, if any, in its units
accorded with prescribed conditions relating to the
number of its unit holders, dispersal of ownership

.of its units and public trading of its units.

: Sec. 108(3)

(3) For the purposes of paragrapn 70(6}(b), paragraphs
73(1) (a) and (b), paragraph 104 (4) (a) (herein called the
"rollover provisions:) and of paragraph 108(1) (e)

(a) the income of a trust is its income computed without
reference to the provisions of this Act. :

(b) where the trust directs the application of the income

of the trust for the bcneflt.of the spouse, the spouse,

shall for the purposes of this Act, be decmed to be

entitled to receive the income so directed to be applied.

‘the fact that debts of the taxpayer or taxes exigible

by reason of his death or administration exvenses of the

trust are payable out of the property of ?hc trust shall

not for that rcason only prevent the application of the

(c)

rollover provisions.

——ay



| A i ‘I'H
d D
W % s !

LY Ll AR 1

g5 s \
HAHILER i =
PN SRR 2
Iy CL AN o BTV W -
k Wi e
) S e

ek d g
Sl By Rat et
g

e, ity
& WA AT 3:




- 10 e

h . "
Contuent: The Bar ASSO

tiatiOn feels concern on two points in con-
i) foiuiigch%rfiﬁ_foz.a épouf?. I?-th? Fir;t.placc
B o s Socuce it duu'- 7Ln§L1F o. a spouog rataher than being

] 4 SIS jiit to be treated in the same way. There
is some concern that it would not be s0 treated and that the
possioility of spending income for the benefit of a spouse would
disqualify the trust. Similarly there is concern tiiat if the
trust must bear taxes payable to a province or to a municipality
or deb;s of the dececased, that the trust would be disqualified.
A‘secglon‘such aS$ secction 7(4) of the Estate Tax Act togetner
w}th its interpretation is required and the Association is satis-
fied with the language which is proposed for this purpose.

S
nection with the exc

Additional Sections to be amended.

110 (2) (a) Where an individual was, during the taxation year a
member of a religious order and had, as such, taken a
vow of perpetual poverty, he may, in licu of the deduc-
tion permitted by paragrapn (1) (a), deduct from his
income for the year an amount equal to his earned incone
for the year as defined by section 63 if, of his income,
that amount has been paid to the order. ,

(b) Where a taxpayer has died in a taxation year in
applying paragrapa (1) (a) for the purpose of computing
his taxable income for that year that paragraph shall
‘be read without reference to the words "not exceeding
208", : Y .

Comment: The Bill now limits charitable deductions to an amount

egual to 20% of the taxable income in the terminal period. It is,

BB fact, not uncommon for a taxpayer to give all of his property,

BE all of his property subject to a life interest ain favour @

Fh th

his spouse (and perhaps other dependants) to charity. The effect
of the present provisions of the Bill would be to make some part

of the charitable gift an amount in excess of the 20% limit anc
hence taxable. It is, therefore, suggested that in the year of
death a 100% deduction should be available for charity. It is to
be noted that this is not a novel suggestion. A 100% deduction

is now available under the Estate Tax Act of Canada and 1is as

well available under the Income Tax Act when a gift is being made

to that well-xnown charity, the Crown. The Bar Assoclation recuests
that the 100% cdeduction be generally applicable to all charitable
gifts in the year of deatn.

54 (e) "listed personal property" of a taxpayer means his
personal-use property that iscallroxr any portion.of, or
any interest in or right to, any
(i) print, etching, drawing, painting, sculpture, or other

similar work of art,

(ii) jewellery, . :
(iii) rare folio, rare manuscript, or rare book,
' (iv) stanp,

(v) coin, '

(vi) antique funiture,

(vii) gold, silver, antique flatware or plate,
(viii) antiquc or rare china.
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Commgnt: In the Minister's explanation of the Bill, the categories
Qf 115t9@ pPersonal property were explained as being exanples of
items whicih did not normally depreciate througn use and would
hence normally attract a gain on disposition. lowever, the
techplgue in the Statute understandaily has been to define a
spec1§1c list for the purposes of listed personal property and

the list contains omissions. Ordinary furniture depreciates

through use but genuine antiques do not. The diffiiculsios

@Stdblishing what is an antigue can be resolved and is resolved

for the purposes of the customs regulations. The present list

includes coins, jewellery and works of art. These categorics

do not cmbrace gold or sterling silver tableware. &uch articles

do not depreciate through use and as they acquire patina of age

they also acquire value. Similar articles made of more base
metals such as pewter or copper or brass while normally belonging
to the category of things which depraciate through use, may, if
they are very old, move into the category of antiques and like
the antigue furniture, begin to appreciate by the passage of time
whether or not uscd. Finally, antique or rare china describes

EeRElasses of pottery which do not ‘depreciate througn use.

Every member of the Senate must be acquainted with particular items

winich, whether or not used, are more valuable now than when they

were purchased. The characteristic of antigquity is here the .

more important qualification. Rare china wnicih 15 not also old

BN will not comonly arisc. However, certainm of the Host

PR Rastic makers of fine china are in the haoit of "issuing special

limited editions which immediately commence growing in value.

40  (2) (k) For the purposes of paragraph 69 (1) (b) and subsections
70(5) and 104 (4) there may be deducted from the proceeds
of disposition otherwise determined of property (other
than depreciable property) an amount equal to the reason-
able expenses wiiich would have been incurred by the tax-
payer in the disposition of the property deemed to be
disposed of by him had he actually disposed of that
property.

Gomumission on the sale of property and other similar
expenscs are deductible in computing the capital gain to

be paid by the- taxpayer. It scems only fair that allowance

be made for this type of expensc wihich the property is
deemed to be recalized rather than actually realized.

122 (2) Subsecction (1) is not applicable for a taxation year of
an inter vivos trust other than a mutual fanhd . trustior 3
classificd trust if the trust
(a) was established before June 18, 1971 3
(b) was resident in Canada on June 18, 1971 and‘w1tuout

interrruption thcroartcr.unt}l the end of‘tae year,

did not carry on any active business 1n the year,

(c)
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(d) has not received any property by way of gift after
Royal Assent has been given to this Act,

(e) has not after Royal Assent has been given to this
Act insured
(1) any dent
(ii1) any other obligation to pay an amount to, or
guaranteed by, any person with whom any bencficiary
of the trust was not dealing at arms length.

Cqmment: Many trusts have been unintentionally put into the
minimuamn 50% taxation category by additional gifts or borrowings
since Junc 18, 1971. The authors of the Bill have their sights
set upon sopiisticated taxpayers indulging in constant tax
planning. For such persons the rule of June 18 is undoubtedly
fair. Those people all heard about this particular provision

over the weekend of June 19 and 20. Illowever, small trusts,

Ooften for children, are legion, not attended by formality and

not always or even most largely, created by sophisticated people.
The mother who banks her family allowance cheques in the nane

of the children, the grandfather who buys a $£50 Canada Savings
Bond each year for his grandchildren, are examples. Those trusts
should be saved by the crcation of a new category of infants'
trusts but pending such salvation, it would bs more equitable N
to give a greater amount of time to taxpayers to become acgquainte
with the rule. At the time of the last amendiaent Section 13 (4)
B the BEstatce Tax Anchdment Act, 1968-=1369 allowed takdavers: £o
engage in post mortem variations of wills in orxdex to gualify
within the definition of the spouse-exanpt trust created by
section 7(1l) (b) of the Estate Tax Act. Such variation was
permitted untail August 1, 1969 and the purposc was to allow a
sufficient period of time to elapse to catch the cases where
persons would not have had a reasonable opportunity to alter wills,
The same principle is applicable here.

o)

Comment for Classified Trust. At present the Bill recognizes
the following categyories of trusts:

Unit Trusts

Testamentary Trusts
(a) exclusive spouse trust
(b) other trust

Inter Vivos Trusts

(a) exclusive spouse trust

(b) other trust created before June 18, 1971
and not contaminated by gifts or borrowing
since that tine

(c) other inter vivos trusts

t of the Bill is to treat gencrously spouse trusts,

‘he effec S
Re and pre-June 18 trusts but all living trusts

testamentary trusts




%]
il !
i

ERT e Bl ,un PS &

: www‘x Sy

_L‘ : W‘%dﬂm}ﬂ}?‘ :
2 e Lmgsd ey (ﬂ)

i g 3 WEJJ'L‘Q .45 Vi

; ;“ Lm' x‘i m,d;t_ﬂl
g : i




ST WS P - e WP T BT e . bl med ey i X A

— D

created after June 18 are treated punitively as if there never
were any rcason for employing them except tax avoidance. The
Bar aAssociation finds it tiresome to have to reiterate over and
over again in arguiient with tax policy officials at the federal
level that there are other uses and recasons for trusts than tax
avoidance and that these uses are of cveryday application. In
the 1968-1969 amendments it was recognized that an infant's
trust was a legitimate device. There was also recoynition in
the estate tax context of a trust for an incapable person.

It is suggested that the revenue has nothing to fear froam the
creation of further types of trusts to be treated on a less
punitive hasis both as to the time when the trust is deemed to
dispose of its capital assets and as to the applicable rate of
tax on accunmalating income. The Bar Association would suggest
that the two categories most urgently required are the category
of a protective trust and the category of infant's trust. 1In
each case conditions could be established to protect the revenue
while at the same time leaving criteria which could be met in
ordinary cases. The Bar Association considers that flexibility
could be ohbitained in this connection by building in the possi-
bility of prescribing categorics of trusts by regulation and

in this way making provision in the future not only for the tw
types mentioned, but also for other types. The required amendment
is extrecnely simple. o ]
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