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The Right Honourable Sir Barnes Peacock,
late Chief Justice of the High Court of
Calcutta, was appointed in June last a mem-
ber of the Judicial Committeg of the Privy
Council, with a salary of £5.000 a year. Sir
Jas. W. Colville, one of his colleagues on the.
Judicial Committee, is also a retired Chief
Justice of the same Indian Court.

Mr. Baron Hughes, one of the judges of the
Irish Exchequer, died last July. It is said
that his successor will be the present Attor-
ney-General for Ireland, the Right Honourable
Richard Dowse, M.P.

In noticing the death of Matthew Daven-
port Hill, Q. C.,—the senior in the list of
Queen’s Counsel—the Law Magazine and the
Sulicitors Journal advert to the fact, that in
1838 he won general respect and admiration
by his gratuitous defence of twelve men, who.
had been condemned to transportation by a
Canadian Court for political offences ip, Canada
and who were brought to London on a writ
of habegas corpus, obtained on the ground of an
illegal conviction. Hesucceeded in getting the
conviction quashed as to one half the number.

It has lately been held in the English Court
of Bankruptcy, by one registrar sitting as
chief judge in an appeal from another regis-
trar, that a liquidation by arrangement cannot
be sanctioned by the court in a case where
the debtor was without assets. It appears
from the judgment, that the point was not
argued ; no cases are referred to, and the
matter is disposed of by a broad declaration
that it was clear to the mind of the registrar
that the Legislature never intended that a
debtor, who has not a single farghing for his
creditors, should avail himself of the provi-
sions of the bankruptcy law. The practice is
stigmatised as an ingenious device to revive a
wnost obnoxious practice under the cld law,
that of white-washing, and ought to receive
no countenance from the court: Ex parte Ash,
16 Sol. J. 574. The Revue Oritique lately
discussed this question under the Dominion
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Statute, and came to an opposite conclusion.
The law has been settled in this Province, in
a case not cited in the Revue (Re Thomas, 16
@Gr. 196) that the want of assets is no reason
why the case should not fall within the scope
of the Act.

A gift for life of consumable articles with a
limitation over, in a testamentary instrument,
is usually held to vest in the donee the abso-
lute ownership. There have been conflicting
decisions as to the effect of such a gift in the
case of farm-stotk. But lately the Master of
the Rolls has held (in Cockayne v. Harrison,
20 W. R. 504) 8 C. I. J. N. S. 219, that the
subject of such a bequest being in the nature
of stock-in-trade, only a life-interest passed as
to so much of the stocl as wasof a consumable
nature, and that the gift over was operative.

It has been held in Chambers by Mr. Justice
Gwynne in Jumeson v. Kerr, that goods wmay
be replevied out of the hands of a guardian in
Insolvency, notwithstanding the provisions of
Con. Stat. U. C. cap. 29, sec. 2. This is an
important decision. The same point hag arisen
in Nova Scotia, but has not yet been decided,
so far as we have heard.

L] — —

STAMP OBLITERATORS.

The Government of Ontario propose doing
a good deed in the working of Vivision Courts,
which we are glad to notice, especially as it
chimes in with what we have salways con-
tended for, namely, that every convenience
should be given to officers in. performing their
duties, and that they should not be taxed to
provide, as they have been, not merely con-
veniences but even necessaries.

Those who are acquainted with the prac
tical working of the Courts, know the diffi-
culty of making headway with business during
the sittings, when the Judge has to see stamps

put on the papers and cancelled in his pre-’

sence. They will therefore appreciate the act
of the Attorney General in ordering oblitera-
tors for the uat of clerks, thereby saving the
time of judges, officers, suitors and witnesses.
The County Judge of Simcoe was so impressed
with the necessity of some such labor-saving
and time-saving machine, that he got at his
“own expensge some instruments for cancelling
stamps, which, though rather roughly con-
structed, nevertheless answered the purpose,
and were found of the greatest service,

“CAUSE OF ACTION"” — WHERE IT
ARISES.

Mr. Harrison in his commentary upon the
44th section of the Common Law Procedure
Act (as Consolidated), remarks that much
difficulty has arisen about the meaning of the
words ‘ Cause of action” contained in that
section. The difficulty has, of late, been
much increased by the various conflicting
decisions of the Englich Courts upon the
corresponding sections of their statute, i.e.,
the 18th and 19th of the C. L. P. Aect of
1852. The result of this conflict is briefly
this: the English Common Pleas holds that
the statute includes a case where the whole
cause of action, technically speaking, has not
arisen within the jurisdiction, but where sueh
an act has been done on the part of the defen-
dant, as in popular parlance, gives the plaintiff
his cause of complaint. The Queen’s Bench
holds precisely the opposite of this, namely,
that the whole cause of action and not merely
the act or omission which completes the cause
of action, must arise within the jurisdiction,
in order that the language of the statute may
be fully met. The Exchequer has occupied a
somewhat intermediate position, and some of
its decisions have been, so to speak, of an
uncertain sound Thus Fife v. Round, 30
L. T. R. 291, is in accord with the holding of
the Common Pleas, while the later case of
Sichet v. Boreh, 2 H. & C. 954, agrees with
the view of the Queen’s Bench—though it is
to be observed that the court does not advert
to its former contrary decision. In the last-
reported case in the Exchequer, Durkam v.
Spence, L. R. 6 Exch. 46, a majority of the
judges adopted the views of the Court of
Common Pleas, as expounded in Jackson v.
Spittall, L. R. 6 C. P. 542, and held that the
*“ cause of action ” referred merely to the act
or omission constituting the violation of duty
eomplained of, and creating the necessity for
commencing the action. Kelly, C.B., strongly
dissented and upheld the interpretation given
03 the words by the Queen’s Bench. Subse-
quent to Durkam v. Spence, the only other
case reported is that of Cherry v. Thompson,
(in the Queen’s Bench) 26 L.T.N.S, 791, where
all the judges—Cockburn, C.J., Blackburn,
Lush and Quain, J.J.—unanimously affirm
the construction put by their court upon the
statute.

Thus the practice stands in about as great
confusion as once obtained upon the question
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of security for costg, in cases where foreigners
within the jurisdiction were suing in the
English Courts—a subject lately discussed in
this journal. With colonial deference for Eng-
lish precedents, it will be rather a nice matter
for our judges now to say what court or what
practice they will follow. We have no re-
ported decisions on the section in question,
but the practice, as we understand, has always
been in Ontario to hold that it must be shown
that the whole cause of action arose within
the Province. But suppose a case now to be
brought before the judges in term—how would
they decide ? Follow the holding of the
Queen's Bench, as has often been done in
matters of practice, where the English Courts
were at variance? (Per Robinson, C.J., in
@ill v. Hodgson, 1 Prac. R. 381). Or, hold
that the decisions of the Common Pleas, plus
the later decisions of the Exchequer, out-
weigh those of the Bench? It seems to us
that the true way out of the quandary is the
eminently sensible course adopted by Mr.
Justice Wilson, in Hawkins v. Paterson, 8
P. R. 264, where he says, ‘‘I am not prepared
to adopt as a rule that we are to follow the
decisions of the Queen’s Bench, in England,
more than those of the other courts. * *

I think we should exercise our own judgment’

as to which is the best rule and practice to
adopt, if there be a difference in the English
Courts, and adopt that which will be the most
convenient and suitable for ourselves, whether
it shall be the decision of the one court or the
other.”

In that case the learned judge gave effect to
the practice of the Courts of Common Pleas
and Excl:equer as against that of the Queen’s
Bench. In the present conflict we incline to
think (if we may speak without presumption,
where great masters of the law differ] that
the practice of the Queen’s Bench should be
Preferred to that of the other common law
courts. As a matter of verbal interpretation,
Wwe think * cause of action” should be taken
0 mean the who/e cause of action. Such has
been the uniform meaning attributed to it
when used in the English County Courts Act
and in our Division Courts Act.

Again, to hold that provincial courts can en-
tertain a suit against a foreigner where, for in-
Stance, only the breach of contract has taken

- Dlace within the jurisdiction and he is not per-

8onally served, may give rise to very grave
Questions of what is clumsily called ** private

international law,” in case the defendant has
no assets within the province and it is sought
to make him liable on the judgment so ob-
tained in the forum of his domicile.

This is just one of those, troublesome ques-
tions that can only be settled by a gradual
course of decision. As it is merely a matter
of practice, it is thereby excluded from being
a subject of error or appeal, so that each
court is left to independent action, and to do
what seems right in its own eyes.

SELECTIONS.

Iowa has added herself to the list of States
which have aholished capital punishment. In
that State all crimes heretofore punishable
with death shall, hereafter, be punished by
imprisonment for life at hard labor in the
State penitentiary, and the governor shall
grant no pardons, except on recommendation
of the general assembly.

The tendency of modern philanthropy is
to make punishment for crime as easy as posi-
ble, in a physical point of view. Granting
everything that may be said, in a general way,
in fuvor of improved modes of punishing crimes
we think that the danger is upon us of mak-
ing the doom of criminals too easy, physically.

Death is the severest physical injury that
can befall a human being, and it is only in the
extremest cases that such a punishment should
be inflicted at all. But we have been able to
find no adequate reason for abandoning the
custom of ages of putting one to death who
wilfully and deliberately kills another. In
such a case, at least, we believe in the strict les
talionis, the doctrine of ‘‘an eye for an eye,”
“g tooth for a tooth,” a “life for a life,”
not to-exact retribution (for that cannot be),
but for the safoty of society. Selfpreservation
is the first and strongest law of nature; and
the professional criminal, at least, will run
more chances of being imprisoned for life, than
of being hung immediately on conviction. The
laws specifying what crimes shall be punished
by death, and regulating the execution of
criminals condemned to death, may and ought
to be, modified in many instances, but the total
abolition of capital punishment is a dangerous
experimenL—Albany Law Journal.

It has recently been decided in the Supreme
Court of Main, that the following instrument
is a negotiable promissory note, payable to
bearer, for the amount named in it:

« Nobleboro’, October 4, 1869.
0. Winslow. By labor 16} days,
day, $67. Good to bearer. Wm.

Nathaniel
$4 per

annah.”

———
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MAGISTRATES, MUNICIPAL,

INSOLVENCY & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES.

AgSIGNMENT FOR THE BENEFIT OF CREDITORS,

‘Where a debtor made an assignment to trus-
tees for the benefit of his creditors, providing
by the terms of the instrument that the benefits
conferred by it should be confined to those
creditors who should execute it within one year,
or notify the trustees in writing of their assent
to it; and where one creditor had been aware
of the terms of the deed, and had neglected to
sign it, but had notified one of the trustees of
his assent; and where another creditor had not
been aware of the deed, but had taken no pre-
ceedings hostile to it, and had given his assent
to it when it came to his knowledge; and
where another, though aware of the deed and
its provisions, had neither executed it nor noti-
fied the trustees of his assent to it, but had
never acted contrary, or taken proceedings
hostile, to it:

Held, that they were entitled to come in and
prove their claims equally with those creditors
who had executed the deed in accordance with
its terms, although they had allowed more than
ten years to elapse,

Objection being made to the application
being made by petition in Chambers, and not
by a separate suit,

Held, that it was properly made in Chambers
by patition in the original suit.

The Statute of Limitations being urged
against the admission of the claims,

Held, that the relation of trustee and cestui
que lrust had been established between the
assignees and the creditors who had acquiesced
in the deed, as well as those who had actually
executed it, and that therefore the statute was
inoperative. There was also the additional
reason, in two cases, that the statute had never
begun to run, owing to the creditors’ right of
action having arisen after the debtor had ab-
sconded.—@unn v. Adams, 8 L. J. N. 8. 211.

CriMiNAL Law—Evipexce,

A prosecutrix, in an indictment for an
indecent assault amounting to an attempt at
rape, if asked on cross-examination whether
she has had connection with a person other
than the prisoner, cannot be contradicted.—
Reg. v. lolmes, L. R. 1 C. C. 334,

CriviNaL Law-—LARCENY.

The prisoner, whose goods were in the hands
of a bailiff under a warrant of execution, forci-
bly took the warrant from the bailiff, thinking

to deprive him of his authority. ' Held, that
the priscner was not guilty of larceny, but of
taking for a fraudulent purpose.— Reg. v. Bailey,
L.R.1C.C. 347,

Foreery—BiLLs ANp Nores.

Indictment for forging an instrument be-
ing an L. O. U. for thirty-five pounds purporting
to be signed by the prisoner and one W. The
latter's name was forged. fleld, that the in-
strument was an “ undertaking for the payment
of money” within 24 & 25 Vie. ¢. 92 5. 23.—
Reg. v. Chambers, L. R. 1 C. C. 341.

IxsoLvexcy.

1. The word ““due” in the English Bankrupt
Act means ‘‘presently payable.”” — Ex parte
Sturt; In re Pearcy, L. R. 13 iq. 309.

2. Under the Englisi Bankrupt Act the
holder of a note signed by two members of a
firm, by the firm, and by other persons, was
allowed to prove against, and receive dividends
from, the estates of the said two partners and
against the joint estate of the firm.—Ex parte
Honey; Inre Jeffery, L. R. 7 Ch, 178,

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

NOTES OF NEW DECISIONS AND LEADING
CASES.
BaILMENT—NEGLIGENCE.

The defendants received, as ordinary bailees,
a dog to be carried on their road. The dog
had on its neck, when delivered to the defen-
dants, a collar, to which was attached a strap.
'The defendants secured the dog by the strap,
and the dog slipped its collar, escaped, and

" was killed, Held, that securing the dog by the
collar was the ordinary and proper way, and
that thedefendants were not guilty of negligence
in fastening the dog by the strap suggested by
the plaintiff, who delivered the dog without
notice that the fastening was unsafe. Judgment
for defendant.-— Richardson v. North Eastern
Railway Co., L.R. 7 C.P. 75.

BiLrs AND NoTES—STATUTE OF LIMITATION.

The maker of a note in 1846 indorsed the
note with his name and the year 1866. Held,
that the indorsement was a sufficient acknow-
ledgment tu take the note out of the statute of
limitations, — Bourdin v. Greenwood, L. R. 18
Eq. 281.

CorporaTtiox, ForRIGN.

An American company had a place of Lusi-
ness in England and was there sued, the writ
being served on the head officer of the English
branch, who was not the head officer of the
American corporation in the United States.
Held, that the company could be sued in Eng-

'
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land; and that said writ was properly served.
Newby v. Colt's Patent Firearms Co., L. R. 7
Q. B. 293; s. c.

Goop-wirL.

The defendant, who had sold the good-will
of a business to the plaintiff, began business
again, giving out that the same, was a continu-
ation of his former business, and soliciting his
former customers for orders. Held, that the
defendant was entitled to publish any adver-
tisement or circular to the world at large
announcing that he was carrying on said busi-
ness, but was not entitled by private letter, or
by a visit, or by his agent, to solicit a customer
of the old firm to transfer his custom to him,
the new firm.— Labouchere v. Dawson, L. R, 13
Eq. 322.

NEGLIGENCE—CONTRADICTORY L VIDENCE—NONSUIT,

The defendant having charge of the plaintiff’s
colt, took it to a blacksmith’s shop to be shod
for the first time, and having tied it there went
out. The colt pulling back, threw itself, and
received injuries of which it died. The plain-
tiff sued the defendant for negligence in so
tying the colt instead of having it held while
being shod; and several witnesses were of
opinion that what the defendant had done was
improper, while others thought he had adopted
the proper plan.

Held, not a case in which there should be a
nonsuit, on the ground that the evidence was
consistent either with the existence or non-
existence of negligence; but that the question
was for the jury. Cotton v. Wood,8 C.B.X. 8.
568, and Juckson v. Hyde, 28 U. C. R. 294, dis-
tinguished, — Henderson v. Barnes, 32 U. C.R.
6.

(In giving judgment, the court used the fol-*
lowing language:—* In the present case, it can
hardly be said that any question of skill or
science arises. It is, properly speaking, a mere
matter of opinion, and any juror could, after
hearing the facts, equally well judge of the
propriety of the acts complained of, as any
witness called to pass his opinion as to them.
Affirmatively, there was abundance of testi-
mony of negligence, in the opinion of the
plaintiff’s witnesses. Can we say that it is not
evidence of negligence to take a colt toa black-
smith’s shop to be shod for the first time, to tie
him there by the neck, and to leave it so tied,
with no person to look after the animal or
watch it, and being so left it gels injured, and,
ag alleged, from the colt being so tied and unat-
tended ? Witnesses may be called and testify
that they would have done just what the
defendant did, and that they could see no neg-
ligence; but it is obvious there are various

circumstances to be considered in cases of this
nature; for instance, much depends upon the
temper and character of the horse ; what would
be considered a proper course with one horse,
might be a very negligent way of treating
another.”’]

NEGLIGENCE.

Defendant, in pursuance of a contract, laid
down a gaspipe from the main to a metre
in the plaintiffs shop. Gas escaped from a
defect existing in the pipe when laid, and the
gervant of a gas-fitter employed by the plaintiff
went into the shop to find out the cause, carry-
ing a lighted candle. The jury found that this
was negligence on the servant’s part. The
escaped gas exploded and damaged the shop.
Held, that the defendant was liable, and was
not exonerated by the negligence of said ser-
vant.— Burrows v. March Gas and Coke Co.,
L.R. 7 Ex. (Ex. Ch.) 96; s. c. L. R. 6 Ex. 87,

RAILWAY.

A railway company gave the plaintiff notice
that it would require his leasehold premises,
and subsequently entered into possession and
paid for the same. Held, that the plaintiff
was entitled to a decree that the company
should accept an assignment of the lease and
cogage to indemnify the plaintiff against the
rent and the covenants in the lease.—Harding
v. Metropolitan Railway Co., L. R. 7 Ch. 154.

SLANDER,

Action for slander in imputing adultery to
the plaintiff whereby she was injured in her
character and reputation, and became alienated
from and deprived of the cohabitation of her
husband, and lost and was deprived of the
companionship and ceased to receive the hos-
pitulit.y of divers friends. On demurrer, held,
that the alleged loss of hospitality was suffici-
ent to sustain the declaration, and was such a
consequence as might reasonably and naturally
be expected to follow the use of such slanderous
words. Also, that the real damage was to the
wife, and would sustain an action by husband
and wife. — Davies v. Solomon, L. R. 7 Q. B.
112.

WiLL.

Testator being tenant of a farm from year to
year, bequeathed his farming stock, consisting
of consumable articles, to his wife during the
term of her widowhood, and then over.

Hdld, that the gift was made for the purpose
of enabling her to carry on the testator's busi-
npess of a farmer, and that she was entitled to
an interest in the stock during her widowhood
only, the ordinary rule as to 7¢§ gue 1sx COndi-
muntur not applying.—(ockayne V. Harrison,
926 L. T. N.S. 345; 8 L.J. N.S. 216.
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2. A testator appointed A. and the testator’s
*friend” B. executors of his will, and gave
each a legacy of £100 “as a remembrance.”
B. never acted as executor, Held, that B. was
-entitled to the legacy without proving the will,
—Bubb v. Yeiverton, L. R. 13 Eq. 131.

CANADA REPORTS.

ONTARIO.
COMMON PLEAS.

PALMER v. McLENNAN,

Acorunt stated-—Evidence of— Promissory Note—Stamps.
Reld, that an instrument in this form, “Good to Mr.

Palmer for $850 on demand,” was not a promissory

note, and so requiring a stamp, but that (GwynNE, J.,

dissenting), in the absence of any explanation of the cir-

cumstances under which it was given, it was prima facie
evidence to go to a jury of an account stated.
122 C. P, 257.]

This was an action against the defendants, as
executors of Duncan MecLennan, executor of
Donald Campbell. Tne declaration was for
money payable to defendants. as exccutors to
plaintiff; for money lent by pivintiff to Dunald
Campbell ; money paid; money received hy D.
Campbell, for plaintiif: interest; and for mouey
found to be due from D. Campiell to plaintiff,
on accounts stated hetween them.

Pleas, never indchted, pavmnsnt by D. Camp-
bell, and payment wy D Melinyn,

The case was trind at Ottawa, hefore A, Rich-
ards, Q, O, sitting {or the Chief Jastice,

The plaintiff produced the foliowing document,
admitted, to be sigued by Donald Campbeil:

¢ Good to Mr. Palmer, for eight hundred and
fifty dollars, ou demand. 10th November. 1866.

D. CampBeLL.”

No other evidence was offered.

For defendant it was objected that this doen-
ment was o promissory note, and required a
stamp: 2. That there was no evidence of an ae-
count stated, or of any previvus de:ling between
the pariies: 3. That it was not an account stated
between piaintiff wul dufendants, there being no
privity between them.

A verdiet was entereid for plaintiff, with leave
to defendants to moeve to onter o no.suit,

In Michacimas term insi farrison, Q C.. ob-
tained a rule on the leave reserved, to which S
Richards, Q O., shewed ecanse. citing Horne v.
Redfearn, 4 B. N. C. 435 Sthree v Triop, 15
M. & W.23; Twkev. Closford, 14 C P. 64

Huarrizon, Q. C.. eontea, cited Poms v, Sil's, 29
U. C. 497; Ellss~v Mason, T Dowl, 598: Brooks
v, Elkine, 2M. & W Ty Waeat!oy v, Williams,
1M & W. 033, Greenv. Daovis, 4 B & © 235,
Wulker v. Roberts, C. & M. 690 ; Ritchie v. Prout,
16 ¢ P, $20; Byles Butls (ed. 1854), 11,

Hagaryy, (. J.—The case presented nt the

trial was certaiuly not free from suspicion. The
: v \
memorandum is duted November, 1866,  The

action is brought in July. 1871 nearly fiva years
“after, and ngainsta \ecom'l set of executors  The
first question to be cons:l«lerml is the plaintiff’s
right to recover by the simple production of this
instrament. It ig either an admission of an ex-

isting debt to support an account stated, or it is

8 promissory note. If the latter, the objection
as to the want of a stamp must prevail.

*“In order to constitute an account stated,
there must be a statement of some certain amount
of money being due, which must be made either
to the party himself or to some agent of his”—
per Parke, B., in Hughes v. Thorpe, 5 M. & W.
667.

There is no doubt that in the paper in evidence
there is a statement of a specific amount, and
the document declares that it is ¢ good to plain-
tiff for that amount, on demand.” ,

It is not easy to find any legal definition of
the word ¢ good.” It is not so specific as
an I 0. U,” which seems to have acquired
a definite meaning as an admission of a debt.
My brother Wilson somewhat discusses the point
in Tyke v. Cosford, 14 C. P. 68. Hesays, ¢« The
words are, ‘good to T, T. (the plaintiff) to the
amount of $390. to be paid to him.” This seems
to be an express declaration or acknowledgment
of debt, for whatever ¢ good’ may mean, ‘to be
pnid,” must surely mean something. Suppose
¢ good’ had not been there at all, but the instru-
ment had been merely, ¢the amount of $300 to
be paid to T. T.,” it can scarcely be doubted
that this would have been as stroug and as direct
an acknowicdgment as could well have been made

of n debt against the persén makine it. He
thinks this the same as “ [ O T.T. %$300.” He

ad!s, A plain I 0. U so much mouey, is evi-
dence of an account stated, but with the words
“ta be pail it becom:s a promissory note,”
reforving to Brooks v. Eikins, 2 M. & W. T4;
Waiticnan v, Elsee. 1 G. & K. 35, Awain, he
says be inclines to hold that the word - good”
would haveamouunted to an acknowledgment suf-
ficient to sustain an acsouut stated, if payable
in money. “*As ‘I owe you' is an acknowlegd-
ment, ¢ due to you’ should be so to), and it is so
sccording to the enses in Hump. tep.  Why not
also ¢good to you?'”

My own strong impression is, that ¢ good” in
this i..strument must be considered ns eqnivalent
to ¢*due,” aud that no rational distinction can
be drawn between them. If the document mean
anythinz it must be, in substance, to-import that

it iy to be considered as declaring to the plaintiff
o

that on demand he is entitled to %850 from the
person signing it; that it is to be miod to him
to enable him to demand such sum from the
signer.

Brown v. Gilman, 13 Mass, 158, was a case of
a memorawlum sizned, <« Good for %126 on de-
mand,” signed by defendant. It was decided
hat o hoblev, who conld not prove it wis given
to him. could nat recover.  No gnestion ix raised
as to the effect of the word **gool”  Parker,
C J, kays: “On a count for money lent, money
had and received, &c.. it would be conclusive
evidlence of 8o much :ue, unless the narty sign-
ing it shonld prove it was given with a different
intent. The present plaintiff must shew it was
given to him.”

In Franklin v. March, 6 New Hamp. 364,
“Good to R. B. or order, for 830 borrowed
money,” was held a good promissory note.
Parke, J, says ¢ Good to B C. or order.” is
equivalent to a ‘‘ promise to pay R. C. or order.”

I do not refer to these Amsrican ¢ases for any
other pmipose than to shew the common under-
standiag us to the term *¢ good.” It is, I think,
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a word of well known popular mesning. ‘A
bon’* is, I presume, its equivalent, and is also
s word very well known. In fact, I think, in
this country, it is & word used instead of the
«1. 0 U.” of known old country significance.
Assuming it to bear the same meaning 88 the
common L O. U., we have to consider its effect
in evidence without any explanation of the cir-
cumstances under which it is given. By itselt I
think it sufficieptly imports a consideration.
The case cited of Tyke v. Cosford bears on that
point, and is supported by Davies v. Wilkinson,
10 A. & E. 98.

There is no doubt that it is always open to de-
fendant to rebut any inference to be raised by
the production of such an instrument ; and if in
fact no debt be due or account stated, the docu-
ment goes for nothing. 1n support of this view
may be cited Lemere v. Elliot, 6 H. & N. 658,
where the late Chief Baron says, ““An L 0 U.
professes to be the result of an sccount stated in
respeot of o debt due, and it is important not to
make fiction supply the place of truth and say
that an account has been stated in respect of a
debt where in reality there was none.”

A late case in our Queen’s Bench, Toms v Sills,
29 U. C. 498, is also in point. The evidence
shewed there was no debt due. The plaintiff, as
attorney for V., had & bill of costs againge the
defendant, who had been sued by V. He paid
part of the bill, and wrote at the foot, I will
pay the nbove balance in a week.” He owed
nothing to his opponent’s attorney, and on this
evidence the Court, in appeal, properly hell
there could not be a recovery on an account
stated. But in the absence of any contradictions
or explanations of the circumstances under which
it was given, 1 am of opinion that it is primd
facie evidence to go to a jury of an account stated
and settied between the parties.

In Fessenmayer v. Adcock, 16 M. & W. 449,
Parke, B., says, *“In Curtis v. Rickards, 1 M. &
Gr. 46, the production by the plaiantiff of the I.
0. U. was held primd facie evidence that an ac-
count had been stated by the defendant with
him, though no name was mentioned in the in-
strument, that is of a payee. I agree with that
decision.”

In Lubbockv. Tribe,3 M. & W. 613, Lord Abinger
says, * Where there is & promise to pay & sum
of money as due from A. B., it is evidence of an
account stated, which means this, that the sim-
ple promise, if it stand unexplained aud uncon-
tradicted, is evidence to go to a jury that the
plaintiff claims that sum to be due, and that there
are matters of account between the parties.”

In Portes v. Cooper, 1 C. M. & R. 394 Parke,
B., says, “If there isan admission of a sum of
money being due, for which an ?ction would lie,
that will be evidence to go to a jury on the count
for an account stated.” Alderson, B., to same
-effect.

It remains to copsider the objection as to the
waant of a stamp. Cur Stamp Act. gives us no
definition of a promissory note, and ls'much more
meagre in this respect than the Imperial Statutes.
It merely declares that every promissory note,
draft, or bill of exchange, shall require stamps.
Sec. 3 does not help us further.

The English authorities seem to hold that an
«1, 0. U.” simply does not require & stamp.

1o Melanotte v. Teasdale, 13 M. & W. 216, Pol-
lock, C B., says: *The doctrine that an 1L O.
U. simply does not require a stamp, has been 80
long established, aud so many instruments bave
been drawn ou the faith of it, that it must be
considered settled law.” In that case the addi-
tion of the words, * which I borrowed of M.”
(the deceased), was held to carry the case mo
furtber than & mere acknowledgement. There
were algo the words, *¢to pny her § per cent. till
paid.” He says these words were mere surplus-
age, and that the only agreement of which tne
paper was evidence, is,an agreement to pay in-
tereston the £45, whic‘h is not necessarily of the
value of £20. This is to shew that it did not
require an agreement stamp.

Byles on Bills (1866), 11: ¢ If there be no
words amoun ing to & promise, the instrnment
i merely evidence of a debt, and may be received
as such between the original parties. Such is
the common memorandum L. 0. U.”

Smithv Smith, 1 F. & F. 539.—On the author-
ity of the last case cited, Byles, J., held the fol-
lowing not to require o stamp: ** This is to cer-
tify that I owe £210 to A. B I promise to pay
interest at five per cent,” the promise only re-
ferring to the interest  See also Zaylor v. Steele,
16 M. & W. 665; Bayley on Bills (1849), and
oases there collected, page 3.

In the case before us it is brought down to the
point whether the introduction of the words ‘‘on
demand” makes the instrument & note. I have
examined & great many cases, and can fiod none
exactly similar. If the words were *‘ to be paid
on demand.” according to my brother Wilson’s
view, in Tyke v. Cosford, it becomes o promissory
note. He adds, *‘the words ‘to be paid’ have
some meaniog, sud that is'that they create an
express promise »  He cites Brooks v. Elkins, 2
M. & W T4; Waithman v. Elsee, 1 C. & K. 35.
The first of these cases was, «, 0. U. £20, to
be paid on 93nd inst” The Court held it to be
either a promiwsory note or an agreement for
paymeat of meney, and in either case it requires
a stamp. The lutter caseis & Visi Prius decision
of Rolfe, B., and is to same effect. Are we then,
in the absence of direct suthority, to carry the
decisions further, and hold the words *“on de-
mand” to import a promise to pay? The addi-
tion of the words, in the caso before us, is merg
surplusagh, and has no effoct on the operation of
the instrument. An action would lie five minutes
after its execution, without the aid of the words.
A note specifying no time of payment is payable

on demaund.

o Sibree v. Trip, 16 M. & W. 23, the following
was held not to be a note:—t¢ Bristol, August
14, 1843. Mem.—Mr. 8. hus this day deposited
with me £500, on the sale of £10,300 £3 per
cent. Spanish, to be returned on demsnd.”
Sigoed by defendant. Pollock, C. B., says, “It
is difficult to lay down a rule which shall be ap-
plicable to all cases, but it seems to me that a
promissory note, whether referred to in the Sta-
tute of Aune orin the text books, means some-
thing Which the parties intend to be a promissory
note. We cannot suppose the Legisiature in-
tended to prevent parties from making written
contracts relating to the payment of money, other
than bills and notes.” .

In Taylor v. Steele (1847), 16 M: & W. 667,
Parke, B., says: ** The more recent cases say
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that implication is not enough, but there must
be a positivo engagement to pny * * Tagree
that an actual promise is not necessary, it there
are words in the instrument from which a pro-
mise to pay can be collected.” Iu that case the
Court held that an instrument to this effect, after
the date, ‘“ Received from A. B the sum of £170,
for value received, for which I promise to pay
her at the rate of £5 per cent. from above date,”
was not & promissory note.

Story on Notes, sec. 14: ¢ There must be an
express promise upon the face of the instrument
to pay the money; a mere promise implied by
law upon an acknowledged indebtment will not
be sufficient.”

I am wholly disinclined to carry the law any
further than it hias heretofore gone, and I there-
fore hold that this is not & promissory note re-
quiring a stamp.

GwyNNE, J.—If this were a case wholly of the
first impression I should be disposed to hold. as
it appears would he held in so.ne of the Courts
in the United States, that the instrument pro-
duced in evidence herc is a promissory note
The words *“Good to Mr. Palmer for $850 on
demand,” seems to me to convey a declaration
by the person signing, that the instrument should
be of the worth or value to Mr. Palmer of the
surn named on demand. and to import a promise
to pay, and]so to make good the declaration inthe
only way it could be effectually made good: but
T agree that, upon the streagth of the English
decisionsinrespect of the well-kuown instruments
called I. 0. U, I am concluded from so hold-
ing, and so from giving that effect to the instru-
ment which its tenor leads me to think the par-
ties thereto contemplated it should have Being
80 concluded, I find a great difficuity in bolding
that this instrument upon jts face, without fur-
ther evidence, imports (asan 1. 0. U $850 on
demaund,” delivered to Mr. Palmer, or ¢ due to
Mr. Palmer $850 on demand,” plainly would
express) a distinct unqualified absolute admiesion
of a debt due by the party signing it.

The expression is not to be found in any of our
Reports or Text-Books, nor in any Dictionary of
Law Terms, nor yet in any Dictionary of the
English Language. Itoceurs in Tyke v. Cosford

14 C. P. 64), io connection with the words * to
be paid to bim,” which were held to involve a
promise to pay; but I have been unable to find
any authority to the effect that the words *¢ good
to A. B.” for a sum of money cn demand, have
in England any recognition as a term of legal
acience having a defined meaning attached to
them. Left to the guidance of my own judg-
ment, unaided by authority, I am bound to say
that I cannot see in such an expression any such
distinct, unqualified admission of a debt due
from the party signing to the party named in the
document. a8 is indispensably necessary to render
it admissible as evidence of an account stated.
To my mind it conveys no more an admission of
an original liability than it does an admission of
mooey lent, or of money had and received, so as
to render it admissible under those counts; but
I apprehend thero is no doubt that it affords no
evidence whatever of money lent. Upon the
whole I have been unable to bring my mind to
concur in holding, without more evidence of the
circumsatauces under which it was given, that it
is evidence of an account stated ; and I think, as

the plaintiff, who is the only person upon thig
record who may reasonably be supposed capuble
of supplying the evidence, has abitained from
offering any, of the circumstances under which
it was given, and consented to a nonsuit being
entered, if the mere production of the docament
was insufficient to entitle him to recover, that s
nonsuit should be entered, unless he desires a
new trial to enable him to supply the required
evideucs.

Garr, J., concurred with Hagrry, C J.
Rule discharged.

HarMAN v. CLARKSON.

Insolvency —Innkeeper not « trader.

Held, reversing the judgment of the County Court, that an
inn-kecper i8 not a trader within the meaning of the
Insolvent Act of 1869.

[22C. P. 291.]

Appenl from the County Court of the County
of Peel, in an interpleader issue.

The appellant was execation creditor to one
Atchison, an inn-keeper, who, after exesution
issued, made an assignment to the respondent,
defendant i the issue, and claimant of the goods
seized.

The Judge of the County Court held that
Atchison was a trader within the Ingolvent Act
of 1869, and that his assignment was entitled to
prevail against the execution.

The ground of appeal was that an inn-keeper
was not a trader within the meaning of the above
Act, and that his assignment could not therefore
prevail azainst the execution in questivn.

George Hurman, for the appeal, contended
that an inn-keeper was not a trader within the
meaning of the Insolvent Act; that the definition
of a trader was one who bought and sold, while
an inn-keeper could not be said to buy and sell,
as he only bought for a particular object, namely
to spend in his hotse, and that a great portion
of his gains arose from the use of his rooms,
the attendance of his servants, &o: and in the
cases decided upon the Imperial Statute, 21 Jas.
I, ch. 19, in which a trader was defined to be
one ¢ geeking to gain his living by buying and
selling,”” an ion-keeper was expressly held not
to be a trader within the meaning of that Aet.
Referring to the judgment of the County Court
Judge, he contended that our Statute, 7 Vie. ch.
10, in which an ino-keeper is mentioned as com-
ing uoder the definition trader, ¢ within the
meaning of that Act,” not being now in force,
could not consequently be relied on to explain
the meaning of the word, nor could our Courts
be influenced by the decisions of the Courts in
the Province of Quebec, whose decisions werse
based upon a different system of jurisprudence,
namely, the French code. He cited the following
cases: Crip v. Pratt, Cro. Cnr. 649; Newlon V-
Trigg, 8 Mod. 829; Saunderson v. Rowles, 4
Burr 2065: Willett v. Thomas, 2 Chit'y 65673
Buscall v. Hogg, 3 Wil. 146; Putnamv. Vaughuan,
1T. R. 672.

Lash, contra. In oll the Eoglish onses evi-
dence was given of the particular nature of the
business carried on, aud each case was decide

on its own merits. There is nothing here to0
shew what Atchison’s business was: he msy
have been a trader. Our Act, 7 Vic. ch. 10, and
the Imperial Act, 12 & 13 Vio. ch. 106 sec. 65




-September, 1872.]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[Vol. VIIL.—187

both include inn-keeper in the word ‘trader.”
The I.isolvent Act of 1869 should receive a more
libera! construction than the Act of James. as
that Act was penal in its nature. In Baguwell v.
Hamilton, 10 U. C. L. J. 805, the Judge referred
to 7 Vic. ch. 10, for a definition of the word
trader. An ina-keeper buys and sells food,
fodder for cattle, liquors, &c , and in some caBes
deals very largely with wholesale and retail
merchants, and should be held to be & trader.

HacarTY, C. J.—The sale question presented
by this nppeal-is, whetber an ‘'inn-keeper” is a
«‘trader” within the operation of the Iasolveat
Aot of 1869

This Act professes to assimilate the Bank-
ruptcy and Insolvency Laws of the different
Provinces, and its ficst sectinn declares that
«This Act shall apply to traders on'y,” giving
no definition or explanation of that term.

The Act of 1864, ses 2, declares, ** This Aot
shall apply in Lower Canalda to traders only,
and in Upper Canada to all persons, whether
traders or non-traders.”” In sec. 3 sub-secs. 2
and 38, provisions are made as to traders not
meeting commercial eagngemants. 8ac. 12 sub-
sec. b, declares that all the provisions in the
Act respecting traders, shall be held to apply
equally to unincorporated trading companies
and co-partnerships

The Amending Act, 1865, sec. 3, makes a far-
ther provision respecting & trader’s permittiog
an execution to remain unsatisfied, &ec.

No definition is given of the word. The Bank-
rupt Act of 1843, 7 Vic. ch. 10, made liable to
its provisions all peraons being merchants, or
using the trade of merchandize, bankers, brokers,
persons insuring ships or other vessels, &c.,
builders, carpenters, ehipwrights, keepers of
inns, taverns, hotels, coffee bouses, millers, &ec.,
and all persons who, either for themselves or as
sgents or factors for others, seek their living by
buying or selling, or by buying and letting for
hire, or by the workmanship of goods or commo-
dities, shall be deemed traders within the scope
and meaning of this Act. This Act. originally
limited to two years, was coutinued from time
to time, and finally was allowed to expire about
the year 18—.

An Insolvent Court wns established, 8 Vic.
¢h. 48, but containing nothing beariog on this
question: Consol. Stat. U. C., ch. 18. See also
Consol. Stat. U. C. ch. 26, for relief of insolvent
debtors.

The various Tmperial Statutes are set out in
Cook’s Bankrupt Law, No. I. The Act 34 & =6
Hen. VIIL. ch. 4, does not describe bankrupts
beyound ¢ divers persons craftily obtaining into
their hands great substance of other men’s goods,
suddenly fleeing to parts unknown.”

18 Eliz. ch. 7, declares who is to be deemed &
bankrupt: ‘“Any merchant or other perzon using
or exercising the trade of merchandize by way
of bargaining, exchange. rechange, bartry,
chevisance, or otherwise, in gross or in retail,
seeking his or her trade or living by buying or
selling.”

1 Jac. I ch. 15, reciting that “frands and
deceits, as new diseases, daily increase,” repeats
the definition, with slight verbal alterations,
substituting **persons” for « merchants.”

21 Jac. I, ch. 19, (still lamenting theincrease
of fraud), adds to the definition, the trade or

\

profession of a scrivener, receiving other men’s
moneys or estates into his trust or custody.”

13 & 14 Car. II. ch. 24, exempts certain per-
gons putting stock into compsaniss from the
Bankrapt Laws.

10 Ann ch. 15, repeals the description of &
bankrupt in that statute of James.

5 Geo. IL. ch. 30, sec. 30, makes persons
deuling as ‘bankers, brokers and factors,”
liable to be bankrupts.

4 Geo. III. ch. 83, speaks of ‘ merchants,
bankers, brokers, factors, scriveners, and tra-
ders.” as liable to Bankrupt Laws.

45 Geo. I1L ch. 124, ropeats the same descerip-
tion,

So the law seems to have remained till the 6
Geo. IV. ch. 16, by which, amongst many others,
s« yictuallers, keepers of icns, taverns, hote!s or
coffee houses,” shalt be deemed traders liable to
become bankrupts.

Down to the passing of this Ast (1825). it
geems clear that an inn-keeper, simply as such,
was not & trader within the meaning of the
statutes.

In Smith v. Scott (9 Biang. 16) (1832). Tindal,
O. J., says: **The question turns on the con-
straction of the late Bankrupt Act, which for
the first time has rendered subject to bankrupt
iaw the voecation of ‘‘victualler, keepers of inns,
taverns, hotels, or coffee houses” See also
Gibson v. King (10 M. & W. 667).

Saunderson v. Rowles (4 Bur 2067) is a deci-
sion of Lord Mansfield, that a victunller was not
withia the Aet He says: *“We are all olear
that this man is not within these laws, upon the
authority of the determined cnse of an inm-
keeper, and also upon the reason of the thiog.”
These reasons are fully set out. ““It is not such
a contract as is made amongst merciauts and
shopkeepers, or other dealers, in the ordinary
course of trade or commerce.”

It seems perfectly clear that under the term
« trader,” unassisted by statutable interpreta-
tion, an inn keeper, as such, is not subject to
the bankrupt laws. ‘

Tbe learned Judge of the Court below con-
sidered that as the 7 Vic..ch. 10, defined the
expression * trader.” and declared that inn-
keepers should be considered traders within the
scope and meaning of that Act, that we might
consider this a Legislative declaration oun the

oint. I am unable to accede to this view.

The Act in question wgs allowed to expire,
and our Legisiature for some yeurs abandoned
the policy of the bankrupt laws, In 1864 it
passed a law, applying its principles only in
Lower Canada, and to all persons, traders, or
pon-traders in this Province. Then the existing
law of 1869 declares expressly that it shall
apply to *“traders ouly.”

I do not see what right we have to give this
word any larger meaning than it has in itself, or
to include within its meaning the pumerous
classes of persons declared by s long expired,
temporary Act, to be within its scope and
meaning. L.

If the 6 Geo. had been allowed to expire in
Eogland, or bad been repesled, and after some
yoars & new statute had reverted to the already
cited definition of 13 Eliz. ¢ch 7, I am of opinion
that it would have been impossible to apply the
Act to the classes embraced by the repealed
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Act. If our expired Act absolutely made all the
persons therein specified ¢ traders,” they would
be 8o for all purposes other (I presume) beside
those of bankraptey. But it only makes an inn-
keeper, as I understand it, a trader ** within the
scope and meaning of the Act.” Our Legislature,
I cousider, have advisedly used a special term,
“trader,” without in any way enlarging its
meaning. Whoever is included in the term
¢ trader,” standing in its unexplained sense, is
within the Tusolvent Law. No one else can be,
as it seems to be. Therefore, on the express
decisions in the English Courts, down to the 6
Geo. IV. ch 16, whea the inn-keepers first came
under the Bankrupt Law, I think we are bound
to allow this appeal.

An inn-keeper may, of course, be shewn to be
within the law by some trading carried on apart
from the mere position of an inn-keeper; but,
simply quatenus inn-keeper, he was held not to
be within the law.

I have referred to the authorities mentioned
in the decisivn below. Popham on the Insolvent
Law p. 18, states: *In the Proviace of Quebeo,
there is & wider signification given to the mean-
ing of the word, as regards its application to the
Insolvent Law. The word ‘‘trader” is there
held to embrace (here follow many ciasses):
*“ Hotels, tavern, eating-house, and boarding-
keepers,” referring to Patterson v. Walsh(Robert-
son’s Digest 49), McRoberts v. Scott, (I5). The
first case is a decision in the year 1819, and
decides that & tavern-keeper is a trader and
dealer, and his note to a merchant, payable to
his order, maz be transferred by & blank endorse-
ment, it is a commercial note. So in McRoberts
v. Scott, in 1821. I have examined all the cases
referred to in the book, as far as I can find
them. They all seem to hold merely that such
persons are to be governed by commercial law,
and do not refer to Insolvent or Bankrupt Acts.
For iostance, to shew.that ‘‘auctioneers” are
traders, Pozer v. Clapham (Stuart’s Appeal Cases,
122,) is cited; an action brought by co-partuers
in trade against & merchant. to recover mouey
overpaid to him on a snie: Per curiam,  This is
olearly a commercial matter, and consequently
the proof must be weighed, according to the
rules of evidence, by the law of England, It
refers to a deoision of 1809, that the transactions
of tradesmen and artisans, in the way of their
trade, are to be considered as commercial mat-
ters, and recourse must be had to the Euglish
laws of evidence, under 10th sec., Ord. 15, Geo.
IIL. ch. 2. :

1 ean find no decision of & Lower Canada Court
on this lusolvent Act. There mny be such, no
doubt. In Ontario I see no rule for our guid-
ance, but the statute law alroady referred to,

Gwyxyg, J.—The Act sppears to be defective
in not baving a clause definiug the meaniog of
the term ‘traders” as used in the Act, aud

Nore. —Llichardson’s Dictionary : *“ Trading or Trade, &
way or course, trodden and re-trodden, passed and re-
passed, a way of course pursued or kept, a concourse or
intercourse, a regular or habitual course or practice,
employment, occupation in merchandize or commercs,
mtercourse for buying, selling or bartering, commerce,

affic.”

Imperial Dictionary: ** Trader, one engaged in trade or
cominerce, a dealer in buying, in selling or barter. Trade
i8 chiefly used to denote the barter or purchase and sale
of tg(i_o'(’l" wares and werchandize, either by wholesale or
Totai

giving to it & more extended application than in
its ordinary acceptation it has. There are inter-
pretation clauses (142 & 143) defining the mean-
ing to be attached to divers words used in the
Aot; but the term *¢traders’ is not oune of them.
In the absence of a statutory declaration of the
description of persons intended to be compre-
hended in the term, we must construe it accord-
ing to its ordinary acceptation. It was at a very
early period decided, in Swift v. Eyres, Cro. Car.
546, and Newton v. Trigg, 3 Mod. 329, that an
inn-keeper, gua inn-keeper, was not a trader
within the statutes relating to bankrupts, unless
so declared to be by those statutes. Ever since
these decisions it has been customary for:the
Legislature to declare, in the several Bankrupt
Laws which have been enacted, who shall be
deemed to be- traders within their provisions.
In the absence of such a declaration we must be
governed by the old decisions, and hold that
within the Insolvent Act of 1869, an inn-keoper,
gua inn-keeper, is not a trader.

The judgment to he cntered below wilk be

judgment for the plaintiff therein, the now appel- -

lant, with costs.
Gavt, J., conourred.
Appeal allowed, with cqsts.

Rea. X REL. CLEMENT V. COUNTY OF WENTWORTH.
By-law in aid of railwiy—Ratepayers’ assent not oblained
—By-Law quashed.

A by-law of a County Council, in aid of a railway, to the
extent of 20,000, which had not been submitted to the
ratepayers under the Mun:eipal Institutions Act of 1866,
was on that ground quashed.

[22 C. P. 300.]

In Hilary term last F. Osler obtained a rule
to quash By-law No 210, entitled « A by-law to
aid the Hamilton and Lake Erie Railway Co.,
by a free grant or doration of debentures, by
way of bonus, to the extent of 820,000, on cer-
tain terms, &c., on the ground that it was passed
by the County Council without having been sub-
mitted to the vote, and without securing the as-
sent of the ratepayers, and oun other grounds.

It was admitted that the by-law had not been
submitted to the ratepayers.

The by-law recited the desire of the council to
aid the railway by a fres grant or donation of
debentures to the extent of $20 000, and that it
would require $2.200 to be raised annually by
special rate to pay the dabentures and interest.
The debentures were to be payable within twenty
years, interest at six per cent., half yearly.

Burton, Q. C., now shewed cauge, and urged,
first, that on the construction of the Act, it was
not necessary to submit any by-law granting &
honus to a railway to the ratepayers, irrespec-
tive of the amount.

Secondly, that, as this by-law was for an
amount not exceeding $20,000, it need pot be
so submitted. He cited Bramston v. Mayor of
Colchester, 6 E. & B. 246.

Osler, contra, referred to McLean v. Cornwall,
31 U. C. 314; Jenkins v. Corporation of Elgin,
21 C. P. 325; Dwarris’ Statutes, 568.

Hagarry, C. J.—Section 349 of the Municipal
Act of 1866, declares that a municipality may
pass by-laws, 1st For subseribing for shares or
lending to or guaranteeing the payment of any
sum of money borrowed by a railway corparation,
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to which section 18 of 14 & 15 Vie. ch. 51,
gly. Consol. Act), or sec. 75 to 78 of the
onsolidated Railway Act have been, or may
be made applicable by any special Act. 2nd.
For endorsing or guaranteeing debentures of
railway companies. 8rd. For issuing deben-
tures therefor. 4th. For prescribing the man-
ner and form of debeutures, and how they
are to be signed. ¢ But no municipal corpo-
ration shall subseribe for stock ‘or incur a debt
or liability for the purposes aforesaid, unless
the by-law, before the final passing thereof,
shall Teceive the assent of the electors of the
municipality in the manner provided by this
Act.”

By the Oantario Act 34 Vic. ch. 80, sec. 6,
the following sub-section is added to section
849 of said Act, * For granting bonuses to
any railway, and to any person or persons, or
company, establishing and maintaining manufac-
turing establishments within the bounds of such
municipality, and for issuiug debentures payable
at such time or times, and bearing or not bear-
ing interest, as the municipality may think meet,
for the purpose of raising money to meet such
bonuses.”

Mr. Burton urged that this new sub-section
was to be added to section 319, and would pro-
perly come after and not before the proviso as to
gubmitting tho by-law to thg ratepayers.

We are fully satisfied that this view cannot be
gustained. The last Act gives a further power
to pass by-laws ander a new sub-section, which
we think is to form one ofsthe group of sub-sec-
tions, and that the added sab.section. equally
with the original subsecctions, is to be foilowed
by and subject to the general proviso as to the
assent of the eicctors.

We cannot understand any other construction
according to the rules for interpretation of
statutes, aud apart from anything to be learaed
from unuthority, the nataral construction of writ.
ing would place the sub-section in guch A posi-
tion. ** No debt shall be incurred for the pur-
poses aforesaid, unless,” &e  These puarposes
were sct forth in the preceding sub-sections, and
here it is declured. not that o new sestion shall
be added to the Act, but that a vew sub-section
shall be added to the 349th section.

It is, we think, to form part of that section, to
be ouo of the * purposes” of the section, and
must be subject to the general pruviso as to
¢« the purposes’’ aforesail.

We gan hardly coucar that the Legislatare
could have designed, while forbidding the coun-
¢il from taking stoek in n railway cou{pnny with-
out the electors’ cunsent, to permit the council to
make a present to the cumpnny of any amount
they might pleage, without such assent.

The charter of this company (33 Vic. ch. 36,
sec. 7,) makes it Jawfui for any municipality to
aid the company by loaning, guaranteeing, or
giving money, by way of bonus, or other means;
provided that no such aid, loan. bonaus, or guar-
antee shall be given except after the passing of
by-iaws and their adoption by thie ratepayers as

- 7/ provided by the Railway Act, and provided also

that such by-lnw be made in conformity with the
Municipal Acts.

Section 77, Consolidated Railway Act Canada
¢h, 66. provides that no municipality should sub-
scribe for stock, or incur any debt or liability un-

der this Act, except by by-laws passed with the
assent of the eleotors, &c.

It is then argued that counties can pass any
by-law for a debt not exceeding $20,000 without
such assent.

Section 227 of the Municipal Act enacts
that every by-law (except for drainage under
section 282) for raising upon credit any money,
not required for ordinary expenditure and bot
payable within the year, must receive the assent
of the electors, except that in counties the
councils may raise by by-law, without submit-
ting the same to the electors, for contiacting
debts or loans, any sum or sums over and above
the sums required for its ordinary espenditure,
not exceeding in any one year $20,000.

The decision of the first question seems to in-
volve the second also.

If, as we think, the council cannot incur &
debt by by law to grant a boous to a railway
except with the ratepayers’ assent, it seems to
follow that the rule must equally apply to a
bonus below as above $20.000

The power to pledge the credit of the county
to the extent of $20,000, without the electors’
assent must, we think, be certainly confined to
lawful purposes, and not to a grant to a railway
company, which can only be done with such
assent.

The case may be shortly summed up thus:

By-laws to riise money for all lawful pur-
poses beyord the ordinary expenditure, and not
payable within the year, must be submitted to
ratepayers, except that counties may raise om
credit money not cxreszeling $20,000 in any one
year without such submission.

But all aid to railways must be with the assent
of the ratepayers; thercfove 7o money can be
given withont such assent without reference to
the amount. ;

GwyNNE, J.—If it had not been for the earnest
manuer in which Mr. Barton, for whose opinion
I entertain the greatest respeet, pressed his view
upon us, I shouid have thought the point to be
free from Joubt. The whole force of his argu-
ment was that the additional sub-section, added
by 34 Vie. ch. 30 tosee. 249 of the Municipal In-
stitutions Act of 1866, must be read after the
proviso at the end of the 4th sub-section of sec-
tion 319; from which he drew the conc'usion
that the additional sub-section was not subject to
the proviso. Nuw there is nothing in the lan-
quug{e or straetuve of the sub-section enacted by
34 Vie. ch. 30, which requives that it should be
so piaced as contended for. The words of the
34 Vie. are, ¢ The following sub-section is added
to section 3497 of 29-30 Vie ch. 51, *“For
granting bonuses to any railway, &c.” Now the
349th section, to which this new sub-section i8
added, is as follows: * The council of every
township, county, city, town and incorporuted
village may pass by-laws.” Then follow four
sub-sections stating the respective purposes, all
beginning with the word, - For,” and stating
the purpose. Now the additional sub-section
enacted by 34 ¥ic., will read as well, whethe.r
placed before the first sub-section or between it
and any of the others, as sfter the 4th; but
assuming that, having regard- to the time of its
being passed being subsequent to .the enacting
of the original section, it should be inserted and
read after the fourth, then its proper place ap-
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pears to be before the proviso, thns keeping all
the powers together. If it be read after the
proviso, then the purpose declared in the new
sub-section would seem to be unnaturally and
ungrammatically separated from the words at
the commencement of the 349th section, so as to
require their mental repetition before the words
¢« For granting bonuses, &c.,” to make the latter
enactment sensible.

Bat, correctly speaking, the words at the end
of the 349th section, commencing, * But no
Municipal Corporation shall.” &c.. are no more
part of the fourth sub-section of the 349th sec-
tion of the Act of 1866 than of any other of the
sections  Their true character is that of & pro-
vigo to limit n gqualification upon,—or exception
from,—the whole section. They are not a part
of, but a qualification upon, the section. When
then the Act 84 Vic. declares that *“ the follow-
ing sub-section shall be added to section 849,
the subsection 20 added becomes part of the
section, suhject to all ifs incidents; it ig insepar-
ably anaexed to a sestion which is subject to a
proviso, and being so annexed, must be subject
to the proviso, to which its principal, and that
of which it is a part, is subject. The by-law,
therefore, here passed, for granting a bonus to
& railway, must. to be operative, receive the
assent of the electors in the manner required by
the Municipal Institutions Act of 1866.

GatT, J., concurred.

Rule absolute to quash by-law, with costs.

INSOLVENCY CASES.

(Beportéd for the Caxapa Law JourNaL by T. LANGTON,
M.A,, Sludent-at-Law.)

GUNN v. ADAMS.

Assignment for the hencfit of ereditors—Composition deed—
Time within whizh creditors may come in under the deed
—Effect of creditors neglecting to sign within the pre-
cribed time—dccession by assent and  acquiescence —
Statute of Limitations—Practice.

Where a debtor made an assignment to trustees for the
benefit of lLis creditors, providing by the terms of the
instrument that the benelits conferred by it should be
confined to those creditors who should execute it within
one year, or notify the trustees in writing of their
assent to it ; and where one ereditor had been aware of
the terms of the deed, and had neglected to sign it, but
had notitied one of the trustees of his assent ; and where
another creditor had not been aware of the deed, but
had taken no proceedings hostile to it, and had given
his assent to it when it came to his knowledge ; and
where another, though aware of the deed and its provi-
sions, had neither execnted it nor notified the trustees
of his assent to it, but had never acted contrary, or
taken proceedings hostile, to it.

Held, that they were entitled to come in and prove their
claims equally with those creditors who had executed
the deed in accordance with its terins, although they
had allowed more than ten years to elapse.

Objection being made to the application being made by
petition in Chambers, and not by a separate suit.

Held, that it was properly made in Chambers by petition
in the original suit.

The Statute of Limitations being urged against the admis-
sion of the claims.

Held, that the relatiou of trustee and cestui que trust had
been established Detween the assignees and the creditors
who had acquiesced in ‘the deed, as well as those who
had actually executed it, and that therefore the statute
was inoperative. There was also the additional reason
in two cases that the statute had never begun to run
owing to the creditors’ right of action having arisen
after the debtor had absconded. .

[Chancery Chambers, April 16th., 1872y, Taylor.]

This suit was brought for the purpose of carry-
ing into execution, under the decree of the Court,

the trusts of a deed of composition and discharge
and an assignment made in Nov., 1859, by one
Pomeroy of all his estate and effects to the defen-
dants, the trustees, for the benefit of his ereditors
generally. A decree was pronounced in June,
1871, referring it to the Master to inqnire who
were the creditors of Pomeroy, whose debts were
provided for by the deed, and directing a division
of what remained, after payment of costs, rate-
ably among the creditors of Pomeroy, who should
have become parties to the deed within one year
from its date or in writing notified the trustees
of their intention to become parties. Shortly
after making this deed Pomeroy ahsconded.

Two of the creditors, whose clnims had been
rejected by the Master in consequence of their
not having complied with the terms of the deed
in Febraary, 1872 presented their petitions to
be allowed to come in, and prove their claims in
the Master’s office. The petitioner Hardy at the
time bad been aware of an assignment having
heen made, but not of the terms of the deed.
Within a year, however, he had assented to it,
and gave a notice to oue of the trustees, though
whether in writing or not was doubtful, but he
had never complied strictly with its terms. The
petitioner Johnson, living in an out of the way
place, and taking in no newspaper, had never
heard of the deed. nor seen the publixhed notice
of it until he had fited his claim in the Master's
office under the decree. and he then gave his
assent. He had never taken proceedings to en-
force his ciuim, nor in’any way acted centrary
to the provisions of the deed.

W. G. P. Cassels, for the creditors who had
acceded to the terms of the deed, opposed the
application, and read affidavits as to the registra-
tion of the deed, and publication of notice of it
with a view to proving a notice of its terms,
which would be binding upon all ereditors.

C. Moss, for the petitioners, said that it had
been argued that the registration of the deed
was notice of its provisions to all ¢creditors, but
this was not, he contended, the effect of the
Registry laws. Their effect was to constitute
registration notice to any one afterwards dealing
with these lands. but that it was notice to all
the worlid had pever been held. The question
of notice had been brought forward to shew that
Johnsoa was debarred from proving bis claim by
the fact of an advertisement of the deed having
been published eighty-two times in a newspaper.
He thought it was necassary for such a conten-
tion to shew that the person against whom it was
desired to prove notice, took in the particular
newspaper. There was an analogy in the deci-
sions as to dissolutions of partnerships.  There
an advertisement of the dissolution was not notice
to any one not taking in the newspaper. Boydell
v. Drummond, 11 East 1423 Leeson = Holt. 1

tark 186 ; Jenkins v. Blizard, 1 Stark 420.
nd an advertisement in this country to con-
stitute notice to all the world must be in-
serted in the Gazette. The facts of Johnson’s

oot having heen aware of the trusts of the

deed until after decree pronounced of his never
baving acted contrary to his provisions, an
of his willingness to assent to its termS
when made known to him entitled bim to
share in the privileges of it. In the ca-e O
Whitmore v. Turquand, 1 Johns & Hem. 444
where the question was whether certain persons
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had acceded to or gone against a deed. V. C.
Page Wood said that persons who had douve
nothing either for or against a deed of this kind
were entitled to come in and prove their eluimns,
and this decision was affirmed upon appeal (3
DeGex. F. & J. 107). 1t was argued there that
quiescence was not accession, and that the deed
being expressly upon trust for those who acceded
within three months the Court had no jurisdie-
tion to divide the property among persons who
had pot brought themselves within this descrip-
tion. But Lord Chancellor Campbell snid that
stgince the case of Dunch v. Kent, 1Vern. 260, the
doctrine of the court has been that the time limited
by such a deed for the creditors to come in is
not of the essence of the deed.” Aguin, *“the
intention was that all creditors should come in
and tske a dividend, and that the debtor after
his cession should be freed from his liability to
these creditors. The deed was not for the benefit
of any particular class of his creditors, but for
all equally. The peried ot three calendar months
is evidently introduced with a view to hasten the
arrangement, and to nuthorize the trustees when
that period has expired to make n dividend,
which the subsequent claim of other creditors
shouid not disturb. This is the understanding
which has long prevailed on the subject: and
with this understandiog, the supposed hardship
upon a creditor who executes the deed the last
J.our of the last day of the limited period does
pot exist; for if he thinks he is secure ngainst
any more creditors coming in afterwards, and
feels confident that he must receive tweuty shil-
lings in the pound, and for this reason consents
to execute the deed, he has a right only to blame
himself for being ignorant of the law, which he
ought to have known, as he ought to know the
days of grace given for the payment of a bill of
exchange.

W. G. P. Cassels objected that (1) Chambers
was not the proper place for an application of
this kind. There was no practice Which could
warrant the addition of partiee in this way after
a Master had refused to add them. Insuchsa
case they could ouly be added by filing a bill for
that purpose. (2.) Both these claims were bar-
red by the Statute of Limitations. Johnston’s
debe had accrued in 1859, and the petition and
affidavit shewed no assent, he thought, tc the
deed, which could operate in taking it out of the
statute. Johnston knew nothing of the deed,
and be did not prosecute merely because he did
not know of Pomeroy’s haviog left any property
80 that there was nothing to prevent the statute
from running (Darby on Limitations, 189). (3)
Both claims were also barred by laches. They
had )ain by now for ten years. In the cases of
Joseph v. Bostwick, T Graot 332. and Collins v.
Reese, 1 Coll, 675, it was true that the time had
not been considered material, but this was on
account of special circumstances, which were
abgent in this case. As to Hardy he had not
actually executed the deed, but he had assented
tojt. This, he submitted, was insufficient. He

Mmust have done some act or must have been pre- .
- Jjudiced and prevented from proceeding in somé

other way (Snell Principles of Equity. p. 71)
And even supposing that Hardy was entitled, this
fact could not save him from the statute. He
must have been & party to the deed to reuder
the statute inoperative.

Rae, for the defendants, and Fuster, for the
plaintiffs, submitted to what order the Court
might make.

Moss, in reply: There was nothing to shew
that the estate was not given to pay all claims
in full, and in such case other creditors would
not be allowed to take advaotage of a mere error
when the parties beneficially entitled to the
residue made no objection. All the objections
taken were technical (1) that the application
was not made io the proper forum. But in all
kindred cases it had been made in Chambers in
Schreiber v. Fraser, 2 Ch. Ch. 271, and in Andrew
v. Maulson, 1 Ch. Ch. 316; (2) That the claims
were barred by the Statate of Limitations. This,
he submitted, was & question for the Master, and
all that need be decided upon thisapplication was
whether the petitioners were entitied to prove
their claims, not whether they bad any claims
or whether their claims were good. The claim
of Hardy was one in the schedule. He had en-
dorsed a note of Pomeroy’s, it was not due when
Pomeroy left the country. He paid it when due,
and thus became a creditor of Pomeroy’s and
when his right of action accrued, Pomeroy was
out of the country, and this fact apart from any
trust in his favour under the deed was a bar
to the Statute's running against bim.  So with
Johnston’s claim. He had become surety for
Pomeroy in a bond to B S. Upon Pomeroy’s
absconding Johnston became linble to nnd having
paid B 8. he became a creditor of Pomeroy’s.
In addition to this he submitted that the trust
deed had the effect of charging all Pomeroy’s
debts on his real estate, and preventing the sta-
tute from running against his creditors. (3.) As
laches this objection could not apply to Hardy, to
who had done every thing necessary except sign
the deed, it was aimed at Johnston, and this
very fact of his takiog no steps independently,
but acting as if he were a party to the deed was
one of the grounds upon which he relied. Ifhe
had instituted proceedings for the recovery of
his debt independently of the deed he might have
disentitled himself to any benefit under it. (4.)
A- to the last objection that assent aloue was not
sufficient, the petitioners could only have shewn
their assent more stronzly by executing the deed,
and Whitmore v. Turguand wns so clear on this
point that it was useless to discuss it.

Mg. TavLor on this application nllowed both
petitioners to come in and prove their clnims,
holding (!) that it Was not necessary to file &
bill in order to obtain the relief sought from the
fact that a suit was pending aud the applica-
tion was properly made in Chambers by petition
in the suit. Hardy’s case was a similar oue to
Pyper v. MeDonald, 5 U. (. L J (0 8) 162,
where no bill was considered necesary (2.)
That the debts were not barred by the statute,
for the absence of Pomeray from the country
during o period commencing before their right
agaiost him accrued aad extending tothe present
time, had preveated the statute front heginoing
to run. Lastly, it was piain from Whitmore v.
Turquand‘ 1'Jobn & Hem. 444, and from the late
case K¢ Baber's Trusts, L R 10 Bq 654, that &
party who had done nothing inconsistent with
the deed was entitled to the benefits it secured,
and in the latter case, too, the application bad
not been by bill.

» —
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On the 15tk April last a similar petition was
made by one C. Stead. His position differed
materially, however, from that of the former
petitioners, Hardy and Johnston, in this, that he
was unable to plead ignorance of the deed, and
his only ground for being admitted to share the
beuefits it conferred, was, that he had taken no
proceeding hostile to it, but had thus virtually
acquiesced in its provisions, and trusted to being
paid his claim in due course of administration.
Evidence was also put in by the creditors to
shew that Stead’s claim was a joint one against
Pomeroy and one Mathews; that he had sued
the estate of Matthews, and proved his claim
agaiust it, and therefore could not prove against
the Pomeroy estate.

C. Moss contended that to disentitle a creditor
afler any lapse of time to come in, it must be
shewn that he acted contrary to the deed, e. g.
by proceeding agninst the estate at law. He
cited Joseph v. Bostwick, 7 Grant 832, where a
creditor was debarred from enjoying the benefit
of such a deed by contesting ‘it, and trying to
establish & prior claim; and he submitied that
where a party had merely neglected to comply
With the strict terms of the deed no lapse of
time would prevent him from coming in under
it, even, it seemed, where dividends had been
paid, on the terms, however, of not disturbing
such dividends, Re Baber’s Trusts, L R. 10 Eq.
654, was the latest authority, and there Spottis-
woode v, Stockdale, 1 G. Cooper 102, was refer-
red to, where Lord Eldon lays down what was
now contended, and that too in a case where a
Proviso was inserted in the deed that it was (o
be void unless executed by the creditors within
eleven months. No such provision was contained
in this deed, and there was no time limited for
notifying the trustees ; the yearlimited referred.
only to the execution of the deed. Ile cuntended
also that it need not be shewn on this motion
Whether or not Stend had been paid out of the
Matthews estate or whether his claim was barred.
These were questions for the Master. All that
need be decided upon this motion, was whether
Btead was entitled to prove what he claimed.

Cassels argued that it should be shewn that he
had a valid claim before putting the estate to the
expense of investigating it, and that if a person
having knowledge of the deed did not choose to
ascertain whether he had a right under it, he
should not be allowed to claim the benefit of it
after allowing sixteen years to go by. Stead's
evidence shewed that he had always thought
the Mutthew’s estate was liable for his claim ;
be had a right to prove his fall claim against it.
ne the note under which he was a creditor wus
joiut, and it should be assumed that he had
proved to the fall extent of his right when he
did prove against the Matthew’s estate. He
again urged the ohjection of the Statute of
Limitations, and contended that it was properly
urged now, for though it was for the Master to
decide g disputed amount, yet it should be shewn
on this application that the debt was a yalid one.

Moss replied that the evidence shewed that he

Still claimed $5,000, and that as Stead was mea-
tioned as a crelitor in the schedule to the deed,
he became & cestui que trust, and the Statute of
Limitations ceased to affect him from the date of
the assignment to the trustees and their acoept-
ance of the trusts.

Me. TaYLOR, THE REFEREX IN CHAMBERS.—
The petitioner claims to be a creditor of S. S.
Pomeroy, and, as such, entitled to the benefit of
an assignment, made by Pomeroy for the pay-
ment of his creditors, the trusts of which are
being carried out under decree in this cause.
His claim appears to bave arisen thus: He held
% note made in April, 1856, by Mrs. Mat-
thews and Pomeroy, the consideration for the
note being an alleged balance due to him for
work done on the property of the Matthews’
estate, of which Mrs. Matthews was executrix,
and which Pomeroy, a son-in-law, managed as
her agent. Upon this note he came in to prove
in & suit in this court of Morley v. Matthews,
where part of his claim was allowed and the
remainder disallowed, on the ground, as I.
understand, that it was for work done, not for
the estate, but upon a portion of it, to which
Pomeroy was individually entitled. It is in
respect of this balance that he now seeks to
prove under the decree in this suit. The deed
of trust for the benefit of creditors was made by
Pomeroy as far back as November, 1869, ap't
provided for its being executed by the creditors
within twelve months  Due public notice of the
execution appears to have been given by the
trustees, hut it hns never been executed by the
petitioner, nor does he appear ever to have
informed the trustees of his acquiescence in the
deed  His name appears in a schedule annexed
to the deed as one of the creditors of Pomeroy.

The question is, whether he is now at this late
date entitled to participate in the benefit of that
deed. In considering the question of delay, it
is important to remember that although the
deed was made in 1839, no dividend has ever
been declared under it. Indeed, the trustee¢s
seem to have taken no steps to distribute the
estate, nor did any creditor take proceedings to
enforce a distribution until the filing of the bill
in this cause, in the spring of 1871. The
petivioner it appears knew of the deed being
executed by Pomeroy. probably soon after it
was executed, though the exact time when he
became aware of it does not appear. He 8ays,
however, that he did not know of the terms of
the deed, or of creditors being required to
become parties to, or exeocute the deed within a
given time. He did not take any step to notify
the trustees of his claim or of his intention to
take the benefit of the deed, because, he says,
he did not think anything would ever come to
their hands for payment of the creditors. and
that he would be paid his clsim out of the
Matthews’ estate. It is not shewn that he has
taken any proceedings hostile to the terms of
the deed or inconsistent with them. He has:
simply lain by or done nothing. Now it is well
settled that even although a deed, like the one
in question, have limits, a time within which
the creditors are to execute it, a creditor who
has failed to do 80 is not necessarily excluded
from the benefit of the trusts. Dunch v. Kent,
1 Vern. 260; Spottiswoode v. Stockdale, | @.
Cooper, 102; Rawworth v. Parker, 2 K. & J.
162. It is sufficient if he has assented to it or
aequiesced in, or acted under its provisions and
complied with its terms (Field v. Lord Donogh-
more, 1 Dr, & War. 227). No case seems to lay
Jown what aots are necessary tn constitute such"
assent, acquiescence or compliance. All the
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cases except two, which I shall afterwards refer
to, where creditors have been excluded, are
cases where they have acted inconsistently with
the terms of the deed ; as by bringing an action
against the debtor when the deed contained a
“clause releasing him, (Field v. Lord Donoghmore,
1 Dr. & War. 227;) or, as was said in one case,
actively refusing to come in, and not retracting
. the refusal within the time limited, (Johnvon v.
Kershaw, 1 DeGex & Sm. 260) ; or setting up a
title adverse to the deed, ( Walson v. Knight, 19
Beav. 369); Brandling v. Plummer, 6 W. R.11%.
The two cases I mentioned above are Lane v.
Husband, 14 Sim. 656, where the deed contain-
ing a release, a creditor was not allowed to
come in, the debtor having in the meantime
died, on the ground that the debtor could not
then obtain the benefit of the consideration upon
which the deed was based. The other is Gould
v. Robertson. 4 DeGex & Sm. 509, which is cited
in White and Tudor’s L. C. as an authority, and
the only authority for the proposition that a
creditor who. for a long time delays, will not he
allowed to claim. the benefit of the deed. In
that case, however, there was a provision, not
found in the present deed, that in case any
creditor shonld uot come in under the deed for
8ix montbs, he should be peremptorily excluded
from the benefit of it. V. C. Knight Bruce held
that after six years, and a correspondence ex-
tending over all that period, upon the subject of
the debt in question, the creditor was not
entitled to share. In a later case—Re Baber's
trusts, L. R 10 Eq. 654—even such a provision
has been held not to exclude a creditor.

The case of Whitmore v. Turquand, 1J, & H.
444. was one where the qnestion was considered
in the case of a deed limiting a time for credi-
tors to come in: a creditor who has neither
assented to or dissented from the deed within
the time, can afterwards be admitted to share
together with those who ncceded before the ex-
piration of the stipulated time. There V. C.
Page Wood allowed n creditor to come in after
apparently six yenrs, and his decree was after-
wards affirmed on appeal (3 D. F. & J. 107).
The latest case on this subject is Re Baber’s
trusts, I, R. 10 Eq. 554. 'There the deed con-
tained the same provision as in Gould v. Robert-
son, excluding creditors who did not come in
within a limited time, yet the creditor who all
along knew of the existence of the deed and
had correspor.ded with the trustees on the sub-
ject, but who was not aware of the provision
rendering it necessary for him to execute within
8 limited time, wns sllowed to share a dividend
even after nipeteen years  The circumstance
that he had corresponded with the trustees
wonld not seem to have been material under
Whitmore v. Turquand, and was not even
alluded to by V. C. Malins in his judgment. It
Was contended, however, that leave to come in
would not be given unless the creditor had
clearly & debt for which he could prove. In
other words, that if it could be shewn now that
there was no debt, the court would at once

- Tefuge the application and not leave the question
o be inquire: into by the Master. Here it is
®aid the debt is barred by the Statute of Limi-
tations, having accrued due in 1866. The
- Present case is in this way distinguished from
e one formerly before me in this suit, where

the debt accrued due only after the debtor had
absconded.

I incline to think that the debt here is not
bavred. The assignment is complete, it having
been acted upon by the trustees, and communi-
cated to some, at least, of the creditors, they
having executed the deed. Under such circum-
stances it could not be revoked by the settior.
Cosser v. Radford, 1 De Gex, J and 8., 685
Acton v. Woodgate, 2 Mil. and Keen, 495. In
McKinnon v. Stewart, Lord Cranworth, in 1 Sim.
N. 8. 89, holding this, as clear as to creditors
who have executed the deed, said, ** Where they
have not executed the deed, questions have
often arisen how far by having been apprized of
its execution, and so, perhaps, been induced to
do or abstain from doing something which may
affect their interests, they may not have ac-
quired the rights of cestuis que trust. As all
the creditors had, in that canse, executed the
deed, it was not necessary fur him to decide the
point. In Darby on Limitations, p. 190. Sim-
monds v. Palles, 2 J. & L 409, 684 ; Kirom
v. Daniels, 5 Hare, 493; Harland v. Binks, 15
Q B. 718, it is laid down that where creditors
are parties to the assignment or it is communi-
cated to them, the relation of trustee and cestuis
que trust is constitated between the assiguees
and every one of the creditors, and so long as
the property remains in the hands of the assig-
nees, the right of any creditor to an account of
the property and to payment out of it, is not
burred by lapse of time

Here the trustees are themselves beneficially
interested, so the deed wua® not revocable.
Siggers v. Evans, 5 Ell. & Bl 8.7 ; Lawrence v.
Campbell. 7 W. R. 170.  Thnt such a deed
would create a good trust, for even those credi-
tors to whom it was not communicated, and who
were not parties to it, would seem to follow
from Griffiths v. Ricketts, 7 tare, 307, where
Lord Langdale doubted whether such a trust
having been communicated to some of the credi-
tors, it could ever after satisfying them be
revoked by the settlor, as to creditors to whom
it had pot been communicated. DBesides. in the
present case the settlor,by the deed declares
that the schedule annexed contains the names of
the creditors and the sums due them respec-
tively, and then provides that other persons not
mentioned in the schedule, being bona fide credi-
tors of his, may come in and share and partiei-
pate in ‘the advantage to be derived from the
trusis, rateably, with the other creditors. In
this schedule the petitioner’s name appears ns a
creditor, and I think the trust prevented the
statute from runaing against his debt

The hardship of allowing & creditor to come
in now upon those who signed the deed within
the limited time was urged here, as it has been in
almost all the cases on this suhject. The courts
have always refused to give effect to the argu-
ment, and I cannot be any more attentive to it
bere. The order will declare the plsiatiff en-
titled to participate in the benefit of the deed,
and to come in and prove his clsim under the
decree. As this is, I uonderstand, s test osse
brought forward by arrangement, sad by the
decision in which all similar cases are to be
governed, both parties should have their costs
out of the estate.
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1t is a conspiracy for two or more parties to act in concert
in unlawful measures to enforce the Sunday Liquor
Law. As by inducing a tavern-keeper to furnish beer
on Sunday, by artifice or persuasion,

The mere admission of visitors into a tavern on Sunday is
not an infraction of the Sunday Law, unless liquor is
actually sold. A

[Opinion by Paxsow, J., May 4, 1872.]

This case was heard upon habeas corpus. The
relators, Dennis Shea, Frank N. Tully and
Charles Hooltka, were charged with conspiracy
by one G. A. Barthoulott. The latter keeps a
drinking saloon, and it is alleged that the rela-
tors were engaged with others in a series of
prosecutions against liquor dealers fur violation
of what is known as the Sunday Liquor Law.
The fucts of tbis case, as they appeared at the
hearing upon the writ of habeas corpus, were
substantially as follows:

On Sunday, the 24th of March last, the rela-
tors, Shea and Tully, called at the house of the
prosecutor. The front door, window, and back
entry were closed, but they obtained admission
through a private entrnnce. There was no one
in the bar-rcom when they eatered but the
prosecutor and one of his hoarders. They asked
the prosecutor for beer. He refused them, say-
ing, ** [ don’t sell beer on Sunday.” After some
persuasion, and being told by Shea that a friend
of bis (the prosecutor) had told them if they
would call there they could get some beer, the
prosecutor gave Shea and Tully two glasses of
beer, repeating, however, his former declaration
that he could not sell beer on Sunday. They
then each took a piece of bread and wanted to
pay for that; but this, aiso, was declined, and
the prosecutor finally ordered them out of his
place. Up to this point he did not know the
relators,

Ou the 13th of April suit was commenced
against Barthoulott, before Alderman Jenuings,
upon complaint of one David Evans, who styles
himself the ¢ Treasurer of the Tax-payers’
Uuion,” to recover the penalty of $50 imposed
by section 2 of Act of February 26th, 1855,
upou all persons who shall ¢ sell, trade or barter
any spiritaous or malt liquors, wine or cider, on
the first day of the week, commonly called Sua-
day.” At the hearing Shea and Tully were
examined as witnesses. The alderman dis-
missed the case. It further apueared that, after
the nbuve suit was commenced before the alder-
man, the said Evans stated to Mrs. Barthoulott,
that if her husband would pay him $52.50. the
suit would be discontinued and no criminal
prosccution commenced.

There wns also evidence that this was but one
of a large number of saits before the same
alderman for alleged violation of the law refer-
red to. All of these suits were commenced
upan complaint of the aforesaid David Evans,
apon information furnished by these relators.
Io some of them there were offers to gettle upon
paywment of penalty, with couts, to Mr Evans,
and oue at least of the defendants testified that

he had so settled with Mr. Evans, the latter
agreeing to abandon any criminal prosecution.

For the relators it was urged that they were
engaged in & lawful object, to wit, the enforce-
ment of the Sunday Ligquor Law. If this was
in truth their object, it was certainly a lawful
one, and worthy of all commeadation. Assum-
ing such to have been their purpose, did they
resort to any uninwful meauns to accomplish it ?
If they did, and if they acted in concer{ in the
pursuance of a common design, there was a con-
spiracy. It was never intended that a man
should violate the law in order to vindicate the
law.

I am of the opinion that these relators, in
their anxiety to procure evidence against Mr.
Barthoulott, went & step too far. He was not
engaged in any violation of law when they
entered his place. They urged and persuaded
him to furnish the beer; in fact they resorted
to artifice and deception for that purpose. If
any crime was committed, they were present
aiding sud abetting.

It was urged in extenuation of the conduct of
the rclutors that their action was euntirely in
accordanc? with the practice in the detective
service, not only of the police, but in other
departments of the Government. This is not my
understanding of the detective service. [ have
never known an instance of detectives deliber-
ately procuring a man to commit a crime in
order to lodge information against him. Such
informers have been infamous from the time of
Titus Oates.

We can have no sympathy with the mea who
gell liquor on Sunday in defitnce of law. That
there is a class of persons who habitually and
insolently defy the law is a reproach to all who
are charged with the prosecution of such
offences. It is the duty of every good citizen to
aid in the suppression of this Sunday traffic.
The evils which flow from it are beyond all com-
putation in dollars, and are felt and seen by
every citizen. Aud I have no hesitation in say-
ing, that few persons are more deeply interested
in enforcing this law than those who are legiti-
mately engaged in the liqu or business. There
is nothing which has done more to arouse an
antagonism to the whole system than the spec-
tacle witnessed every Sabbath, of drunkea men
recling upon our streets.

I am aware of the difficulty of procuring
testimony agninst this class of offenders It is
believed, however, that with pruper vigilance on
the part of the police, and a hearty co-operation
on the part of all good citizens, the selling of
liquor on Susday cannot be carried on to any
great extent. DBe th s as it may, the resort to
such means as the Commonwealth alleges were
employed in this case is more than gucstionable.
The law does not sanction it, and vo solid moral
reform will be promoted by it. It is quite possi-
ble that when the reiators come to be heard in
their defence, they may sbow an entirely diffor-
ent state of facts from those above stated. What
I have said is based upon the facts as they now
appear. The relators will have nn ample oppor-
tunity of vindicating themselves before a jurfs
aud for that purpose they are remanded.




