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PEEFACE.

The duties imposed upon Justices of the Peace by the vari-

ous Statutes in force in this Province have rendered their

due performance a matter of extreme importance to the
community at large. The benefit arising from the exer-
cise of the Summary Jurisdiction of Justices, in those mat-
ters which the Legislature has confided to them, is incal-

culable, if the law be judiciously carried out ; while, on
the other hand, the power so conferred may become the in-

strument of the greatest evil and oppression society could
be inflicted with, if wielded by men incompetent for that
office, or ignorant of the elementary principles which
should guide them in the discharge of their duties.

In England this office is seldom conferred upon those
whose education does not enable them to acquire a suffi-

cient knowledge of the principles of law by which ,they
are to be guided, or who have not the means of providing
such professional assistance as they may require, hi
this Province, on the contrarv the p.ntir%r\-%T\ fnnAv%4-n 4.^ ^1..
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office have, ,„ a g«a. many oases, been unavoidablymade fmm a class of „e„ whose education and who^oppor.„o,Ues to. i,„p„vemen. but little fitted theirthe proper discharge of their duties.
It may, however, be said that the system is b„, in its-fan y here, as compared with the progress a.d perfet

r . r T'"'' " ^"^'^'-^ • ""' -- 'here,hZno. un.,1 w,.hm the last few years that it was br^ugj „2 *-« l.ke a practical and uniform system. fI"centur.es many points affecting proceedings J
justices were involved in doubt,11 Z^Zr^^Z
Judges

;
the forms of proceedings adopted were so mnl

re erved for the Attorney General, Sir John Jervis, ,o-nder hrs name renowned in the annals ofjurisprudencby th^m reduction of a simple and precise Codi „ Uwand Practice, accompanied by Forms, for the guidance ofJusttc^m the discharge of their duties, ul sZ

^

n a?d .'; tiTrr; f"^-
^"''''^"'^-

.; V let., ch. 43—as to Indictable Offences

".,'/"'•' "" ''-^ '" ^O"™""- -d Orders

hat SW':'-
f
-^""'''^^--"''-'Magis.ra;;,

fol t, f ""' """' "y "-^^^ A"'', done morefo
.
e due administration of criminal justice throughou"England than had ever vet been ^, n„ I

'""gnout

In this Province, more especially in Low.r r j
greater confusion and dou'.t prevailed f, 1

'

error committed by MatristllT r '
"'""'"''"

were Judges possessW 1 '
""'*' "^ "'' '"^^

o ^"^'"8 "'o same attributes and Dower,e. rcised by other Judges, and mi.i„g„p ,, .^cexe^of their duties, the law and forms of proceedings in eWU
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cases. In the midst of all this confusion, Justices have
had, however desirous they may have been of properly

discharging thei*- duties, but few opportunities of instruc-

tion to enable them so to do. The necessity of supplying
that want has been seriously felt, and of late years satis-

factorily shewuj from the circumstance that in the District

of Montreal alone, out of the number of convictions

removed by Certiorari to the Superior Court, averaging
over 100 in a year, scarcely ten of that number have been
sustained.

The Author having entertained the idea of writing on
this branch of the law, and encouraged so to do by many
of his fellow practitioners and friends, has been induced
to write this work, for the guidance of Justices. Numer-
ous references to authorities and English decisions are
given, which, in so far as Justices are concerned, may
be considered unnecessary ; but the Author will not regret
the labor he has bestowed in the collection and proper
application of them, should he obtain for his work the
favourable opinion and consideration of his fellow prac-
titioners, to whom it may be serviceable as a book of
reference.

The Author's first intention was to confine the work, in
its application, to Lower Canada only, but he has recently
altered the design of it, by adapting it to both sections of
the Province, and where any difference in the law of
either existed he has endeavoured to demonstrate it.

He feels, however, that as respects Upper Canada he has,
from his not being experienced in the practice which
there prevails, need of indulgence from the professional
reader. This work may not, however, prove unsei viceable
in Upper Canada, as the important Statute 11 and 12 B
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V.C.., ch 43, Si, John Jervis' Ac, ha, been made law inLower Canada by 14 and 15 Vic, eh. 95, and in Upper
Canada by ,6 Vic, eh. 178, and henee, in all ea«„ to
wh.ch the;, provision, would apply, a uniformiiy in theaw and practiee has been established in both sections of
the Province.

Moreover, the principles laid down in this work, and
authorities cited, will have equal application in the Upper
Frovince; and it can here be shewn that the difference
existing in the law, as affecting Justices, results chiefly
irom some special enactment in either section, passed
subsequently to the diviJon of the former Province of
Quebec into the Provinces of Upper and Lower Canada.

In Lower Canada, the Criminal Law of England as it
existed anterior to the 7th October, 1763, by the Imperial
Act 14 Geo. IIL, ch. 83, was declared to be the law in
the Province of Quebec (including Upper Canada,) as wellm the description and quality of the offence, as in the
method of prosecution and trial, and the punishments
and forfeitures thereby inflicted.

Af^.rwards the Province of Quebec, by the Imperial
Act 31 Geo. III., ch. 31, was divided into the Provinces
of Upper and Lower Canada.
Upper Canada having thus been made a separate Pro-

vince, the Criminal Law of England as it slood on the
17th day of September, 1792, was introduced therein by
the Imperial Act 40 Geo. HI., ch. 1,

Some alterations were made by the Legislative autho-
nty of both Provinces, until they were re-unitcd by 4 and
5 Vict., ch. 35

; and since the re-union greater changes
were effected in the Criminal Law, extending throughout
the Province, by the 4 and 5 Vict., chs. 24, 26, 26 and 27.
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The powers and duties of Justices of the Peace have
been more materially affected by the introduction into
the Province of the provisions of Sir John Jervis' Acts

;

that relating to Indictable Offences, 11 and 12 Vict., ch.'

42, in Lower Canada by 14 and 15 Vict., ch. 96, and in
Upper Canada by 16 Vict., ch. 179; and that relating to

Summary Convictions and Orders, 1 1 and 12 Vict., ch. 43

,
in Lower Canada by 14 and 15 Vict., ch. 95, 'and in
Upper Canada by 16 Vict., ch. 178.

The latter are referred to in this work, having relation
to the subject treated of, the exercise of the Summary
Jurisdiction of Justices, and being almost altogether iden
tical in their provisions, they are, throughout this work for
facility of reference, styled the Magistrates Acts. The
11 and 12 Vict., ch. 44, relating to the protection of Ma-
?;istrates, having been re-enacted for Upper Canada by 16
Vict., ch. 180, is also referred to, and several decisions
had in England upon the Imperial Act are added in notes
to an analysis of it, under the different sections to which
they apply.

In compiling this work, the Author has had in view :

Ist. The Law of England as applicable to both sec-
"

tions of the Province, under 14 Geo. III., ch. 83, and 40
Geo. III., ch. 1.

2ndly. Such changes in the law made subsequently in
England, not extending to the Province.

3rdly. Such changes as, by Legislative authority, have
been introduced in both sections of the Province.

4thly. Thesimilarityof our Statutes to the provisions of
Imperial Acts, from which in many instances they were
copied, and Decisions of the Judges and Courts in Eng-
land upon the interpretation of them.
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Sthly. The changes in the law and practice in England
•n Summary Proceedings, established by the important
statute called Sir John Jervis' Act, 11 and 12 Viet
ch. 43.

'*

6thly. These changes as now established in Lower
Canada by ihe 14 and 15 Vict, ch. 95,-and in Upper
Canada by i6 Vict., ch. 178, which are in almost every
respect similar to Sir John Jervis' Act.

7thly. The few modifications and changes made in our
Provincial Statutes, which render their provisions distin-
guishable from those in Sir John Jervis' Act.

Lastly. The additional powers vested in Justices by
these statutes, and their application to statutes already
passed and hereafter to be passed by the Legislature
To condense t^iese several subjects, extending over so

wide a
:
mge, into the compass of a work to be of practical

utility, has been the chief aim of the Author, and he has
therefore found it necessaiy to issue the work in three
parts:

The firs, comprising all the Proceedings preliminanr
to the hearing, together with various matters ofimportance

iurisdM™.""'^""
'° "" ''''"""' ''""'" ^'""'^'y

The second, all the Proceedings at the hearing, the

therJtoT™
"' °"'"' ""^ "" ^'°''"''"'^' ^"''^'^"^"

The third, the Remedy by Appeal and Certiorari, appli-
cable to convictions, orders, and jndgments of Inferior
Courts.

The subjects arc treated under distinct heads, in the
order in which .he proceedings are had ; and every ques-
..on hlcely to arise in the progress of a case, including
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the Duties of Clerks to Justices, and Constables, are dis-
cussed and pointed out, so as to render the work more
complete.

The Author has not omitted, what is said to be of much
importance to Justices, the giving of proper Forms, and
which, under the provisions of the Provincial Statutes
above referred to, are the more necessary. They have
been prepared with care, so as to comply with the re-
quirements of these statutes, and the law which governs
Justices in the exercise of their judicial functions. Some
of them are taken from the Forms given at the end of these
statutes, but as the Legislature intended them merely as
a guide to Justices, to be altered and varied when neces-
sary, so as to comply with the requirements of any special
enactment, these changes have been pointed out, and the
necessity for making them explained. Others again have
been supplied by the Author, either taken from approved
Forms, or suggested by some spec U provision in the
Magistrates Acts.





PAET I.

CHAPTER I.

THE ORIGIN OP THE OFFICE OF A JUSTICE OF TEE PEAOP-

TH.'fr^^^^^^^^' THE QUALIFICATION O^UsStS'THEili POWERS AND DUTIES. AND V.UIIOUS MATTeS
iiOTioT

^"^ ^^ ^^'^^ ^^™^ auSRYJS

§1.

THE ORIGIN AND NATURE OF THE OFFICE.

1. Origin of the office.

2. Extension of the powert of Justices.

8. Creation of their tummary jurisdiction,

4. Right of appeal created.

^' Origin of the office.-In tracingthe origin of the oflSce of
a Justice of tne Peace, we have to recu. back to a very early period

'''

of legislation 1327. when by the 1 Edw. III., ch. 16, thfs^offi^
was for the first time created. The preservation of the public
peace was entrusted to these officers, who. under that statute
denved their appointment by commission from the King a dutv
which, anterior to that date, was entrusted to officers known under
the appellation of custodies or conservatores pacts, deriving their
powers under the common law by virtue of their office, such as
the Lord Chancellor, other Judges and Officers of State- and
without any office, but claimed by prescription, or bound to 'exer-
cise them by the tenure of their lands, and most generally by
virtue of their election obtained from f.hA ch-ic- -^ *t>^^— t- -/

/f
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The effect of the statute 1 Edw. HI., ch, 16, which ordained
that for the better maintaining and keeping of the peace in eveiy
county, good men and lawful, not being cmintainers of evil, or
barrators in the county, should be assiffned to keep the peace,
was that the selection of the conservators of the peace was taken
away from the people, and given to the King. Their powers
remamed limited to the preservation of the peace, and they were
called conservators or keepers of the peace, until the passing of
the statute 34 Edw. III., ch. 1, giving them the power of trying
fe onies

;
and then they were known by the more honorable appel-

lation of Justices. (1 Deacon, 7lO, 711.)

Jivf'l'T^'^
''^ *^' ^"^"^^ ofJ^stices.-T:he office once

estabhshed, the powers of Justices, with the progress of legislationand tne necessity o the times, became more enlarged and extended.
Without entering in Jetail into this matter, it may be mentioned
that by successive statutes, 12 Ric. IL, ch. 10, 2 Hen. V., ch. 4,and others, until the reign of Hen. VH., Justices in Sessions ej-
cised more extensive powers in trying offenders, but always
according to the coAimon law mode of trial by Jury

^

until' tl^^m^'^v^T^^'*''
"^"^"^^^-y J^risdiction.~lt was notuntil the 1

1
Hen. VH,ch. 3, waspassed that to individual Justices thepower was confe^d of hearing and determining at tkeir^^

al offences shorPSf felony, against any statute then in bei g uponinformation for the King. Under this statute the Jus ces were

trial by Jury. It was, however, discovered that the real intention
this statute was that of replenishing the Exchequer by the te o^

sta ute which : l""'
"'"^''"^ '^'^'^ -- '- -P- thisBlatute, which was done by 1 Hen. VIII. ch 6

'^ °

The earliest instance on record of a slmma^, conviction by aJn^ ce on a penal statnte, is one rendered on the statute 33 iLn.VIII ch. 6, agamst the practice of carrying dags or short min.of wh,ch a precedent i. given by Mr. LaJbart* Tlere apSalso to have been one removed into the Court of King's Ben'hby ««.o.»„, as early as the 43rd year of Elizabeth, 1000.
In not nore than four or five instances, np to the end of ih.

«=.,.un.erousstat„teswere;LXot";a;:i::—
^^^
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swearing, drunkenness, game, wages, and such like, which occa^
sioned a more frequent recourse to the exercise of the summary
jurisdiction of Justices. The people gradually became more fami-
harized to its use; and, after the restoration, by the excise acts
and by several statutes regulating trade, and lastly by the Game
Act, 22 and 23 Car. II., this practice became embodied into the
jurisprudence of the country, of which it still constitutes an impor-
tant branch. ^

4. ^«*^A/o/«;);,^aZcrea/e^._At first no appeal existed from
the decisions of the Justice, whose judgment was final. But it was
found necessary to alter the law in that respect, and to confer
the right of appeal, which for the first time was created by the 22
Car. II., ch. 1, called the Conventicle Act.

It is worthy of observation that the appeal so conferred by that
statute was an appeal to the verdict of a Jury at the next Quarter
Sessions, a method of appeal shortly after deviated from by the 22
and 23 Car. IL,ch. 25, (the Game Act), which established theappeal
to the Justices in Sessions, but without the privilege of a trial by
Jury. This latter mode is the one which has been generally
adopted in Lower Canada in every case where the right of appeal
IS conferred. There is one instance which car. be given in our
Provincial Legislation where the method of appeal to the verdict
ot a jury at Quarter Sessions is given. The 4 and 5 Vict ch 27
B. 34, providi.,g for summary trials in cases of assault and battery
so regulates the method of appeal, but this may be explained!
from the circumstance that the offence is one which may originali;
be prosecuted by indictment before the Sessions, and hence triedby a Jury, for in no instance upon informations for penalties or
forfeitures before a Justice, does such a mode of determining theappeal exist in Low.r Canada. But in Upper Canada, the Lktof appeal IS conferred by 2 Wm. IV., ch. 6, s. 18, in tLose c !ementioned m the Act, determinable by a Jury, as'also by he 3and 14 Vict., c. 64, a general power of appeal is conferredi everycase wherein a decision has been rendered by a Justice of theleace. Mayor or Police Magistrate, in any matter "not being acrime; and such appeal at the request of either party may bedetermined by a Jury to be empanelled for that purpose
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§11.

PRESENT NA' 7RE OF THE OFFICE AND QUALIFICATION OP
JUSTICES OF THE PEACE; THEIR LIABILITY AND THEIR
PROTECTION.

1. Justices how constituted.

2. Their qualification how regulated.

8. Their oath.

4. Penaltyfor acting without qualification.

6. How qualification affected by Municipal Law.
6. Wliether the acts of a Justice who has not taken tlie oath, or qualified

be legal.
'

1. Rule in cases where they have no jurisdiction.
8. Liability where proceedings are defective.

9. Liability of Justices as regulated by our Statute Law.
10. Imperial and Upper Canada Statute Law.
11. In what manner, and when, Justices are liable.

12. Doctrine of liability in United States.

18. Their power to correct their proceedings, and when.

t.

1. Justices Itcw constituted.- Jmtkes of the Peace, at the
present day, are constituted such; first, by Statute, and of this
class are those, who from the nature of their oflSce, ex officio, are
Justices of the Peace ; secondly, by Commission, and of this
class are those nioio commonly known as Justices of the Peace,
assigned to keep the peace, in and for some particular District!
The present form of a commission of the peace does not vary
materially from the English form, which has long been in use,
and which was settled, it is said, aa far back as the year 1590.

2. Their qualification haw regulated.-ThQ qualification of
Justices m Upper and Lower Canada is now regulated by our
Provincial Statute 6 Vict., ch. 3, s. 3, which provides, that "no
person shall be a Justice of the Peace, or act as such, within any
District of this Province, who shall not have in liia actual pos-
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tsession, to and for his own proper use and benefit, . real estate
either m free and common soccage, or en fief, or en roture, or en
framaleu, m absolute property, or for life, or by emphyteose, or
ea«e for one or more lives, or originally created for a term not
ess than twenty-one years, or by usufructuary possession for his

liie m lands, tenements, or other immovable property, lying and
bemg m this Province, of or above the value of three hundred
pounds currency, over and above what will satisfy and discharge
all incumbrances affecting the same, and over and above all rents
and charges payable out of, or affecting the same."

_
3. Their oath.-Before acting as such, a Justice of the Peace

18 required to take and subscribe, before some Justice of the Peace
for the Distnct for which he is appointed, the following oath

:

Ji ^' ^"
^°A

7'"!' *** ^ ^""'^ ''"•^ *"«" ^* ^^^^ t« and for my own

'X Zla^Tl 'fr''''"^
^P-^^^9 tk. nature of ,uck\Zl

ZsorZi f. "^^
^«i7««<% the same by it, local description

r; stSfr^!^*' """"^'f
™« ^ -* - -^-tice of the Pea'ce fo;

rActo h/p •
, , ',

!^°'^"'-d'°g t« «>e true intent and meaning of

of Justices of the Peace-" and thJtl
.'^" •^'">'- '^* gualijication

shall have taken the same, at the office of the Clerk c^ the Peacefor the Djstnct, to be by him fyled among the records of th Sessions of the said District. (6 Vict., c. 3, s. 3
)^.Penaltyfor acting without qmlification.-A penalty of

pirr :: ^ii;
^"^^^°^^ ^^ ^^ ^^« ^^^ -^^^ imposeTo l;person who shall act as Justice of the Peace wifhn„f i

qualffle, .ccordin, to the t,™ intent J^IZ.^^CaT^
_^.tho„ bav,ng taken and ,„bsoribed the ,aid oathfto be rltveredby cm acfon or by plaint or intonation in anV Courrhlvh !
J.™d,et,on where inthe offence shall have been comm .W

™
d

re r„trnrt"°'"*" '^» ^-^ »^ ^"*-- -^"

oA^- fu r . 7.
"™"g"t within six calendar months nextafter the fact complained of.

" ~
'' ^^" F'"visions or the Act do not extend to Mem-
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bers of the Legislative or Executive Council, the Judges of the
King's Bench or Queen's Bench, the Vice Chancellor of Canada
West, the Judges of the District of St. Francis or Gasp^, to any
District Judge, or the Attorney General, Solicitor General, Adv(^
cate General, or to any Queen's Counsel.

By the 9 Vict., ch. 41, the qualification is dispensed with in
those cases where it may become necessary to appoint Justices
in remote parts, not comprised within the limits of any of the
Districts as established by law. And this provision is extended
to other appointments made by 16 Vict, ch. 15.

Attorneys, Solicitors, or Proctors, practising as such. Sheriffs
and Coroners, exercising the duties of their office, cannot act aa
Justices of the Peace. (6 Vict, c. 3, ss. 2 and 16.)

6. How qualification affected by Municipal Law Our
Provincial Statute is borrowed from the Imperial Statute 18 Geo.II.,
ch. 20. And it is only necessary with reference to this subject to
notice one other provision of our Lower Canada Statute Law,
affecting this branch of the subject By the Municipal Act 13
and 14 Vict, ch. 34, s. 14, it is provided, "that where by any
law of this Province in force in Lower Canada a qualification in
real property shall be necessary to enable any* person or persons
to hold any office in Lower Canada, the Assessment Roll of the
locality in which such property may be situate shall be the
criterion of the value of such property." Although this Statute
has been repealed by the late Municipal Road Act, attention has
been drawn to it, as there may be cases arising anterior to its

repeal, to which its provisions would apply.

6. Whether the acts ofa Justice who has not taken the oath
or qualified, be legaL-The acts of a Justice who has not taken'
the oath of qualification have been held to be valid, his name being
in the Commission, and being therefore a Justice of the Peace.
{Margatt Pier Co. v. Hannan <& Dyson, 3 B. & A. 266.) In
delivering the judgment of the Court in the case above referred
to, Abbott, Ch. J., referred to the provisions of the 18 Geo. II. ch
20, which declares, by section 2, that « any person who shall' act
as a Justice without having taken the oath, or without being
qualified, shall forfeit, &c.," (and from which our Provincial
Statute 6 Vict, ch. 3, is borrowed) said

:

« It is obvious that if the act of the Justice, issuing a warrant, be invalid
on the ground of such an objection as the present, all persons whc act in
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" the eiecution of the warrant Tvill act without any authority; a constabk
" who arre8t8, and a gaoler who receives a felon will each be a trespasser;
" resistance to them will be lawful; everything done by them wiU be un-
" lawful

;
and a constable, or persons aiding him may, in some possible

" instance, become amenable even to a charge of murder, for acting under
" au authority which they reasonably considered themselves bound to obey,
" and of the validity whereof they are wholly ignorant. An exposition of
•• these Statutes (referring also to 51 Geo. Ill, ch. 86) pregnant with so
" much inconvenience, ought not to be made, if they will admit of any other
" reasonable construction. 'Acts of ParUament,' says Ld, Coke, ' are to be
" ' 80 construed, as no man that is innocent, or free from injury or wrong, be
" ' by a literal constnidion punished or endamaged.' "We think that these
" acts do most reasonably admit of another construction. We think the
" restraining clauses are only prohibitory upon the Justice. By the parti-
« cular Act (51 Geo. III., ch. 36) upon which this question has arisen, Mr.
" Dyson having been named in the commission is declared to be a Justice,
" and invested with power and authority as such. The proper effect there-
" fore, as it seems to us, of the third section, is only to make it unlawful in
'• him to act as such, but not to make his acts invaUd. Many persons acting
" as Justices of the Peace in virtue of offices in corporations, have been
« ousted of their offices from sora.j defect in their election or appointment-
" and although all acts, properly corporate and official, done ) such persons,'
" are void, yet acts done by them as Justices, in a judicial character, have
" m no instance been thought invalid. This distinction is well known The
" interest of the public at large requires that the acts done should be sus-
" tamed, sufficient effect is given to the Statutes by considerkig them as
" penal upon the party acting."

7. Rule in cases where they have nojurisdicttm.—A differ-
ent rule prevails, with respect to the acts ofJustices of the Peace, in
cases where they have no jurisdiction over the matter brought
before them. In such a case, the Justice, as well as the officer
executmg his warrant, would be liable in trespass. {Lancaster v
Greaves, 9 B. & C. 628 ; .Sforffan v. ffuffhes, 2 T. R. 225 ; Mason
V. Barker, Car.L& E. 100.) So that the officer is bound to take
notice of the authority and jurisdiction of the Justice. (Cro. Car
S94

; 10 Rep. 176 ; Milton v. Green, 5 East 233.)
Thus if a Justice send a warrant to a Constable to take up one

for Blander, or the like, the Justice hath no jurisdiction in such
cases, and the Constable ought to refuse the execution of it.

vWood's Inst., V. 1, ch. 1.) As respects the liability of the Con-
stable acting in the execution of a warrant issued by a Justice
having no jurisdiction, this state of the law was found to work a
great hardship on the Constable, because on the one hand he was
bound to execute the warrant if legal, and on the other hand h«
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acted at his peril in obeying it if illegal ; and therefore the Legis-
lature, by statute 24 Geo. II, ch. 44, a 6, sheltered the Constabia
acting m obedience to the warrant of » Justice, although the
Justice had no jurisdiction, by directing that a verdict should be
found for the Constable

; and ifjoined in the action with the Jus-
tice, tne plaintiflF should recover all his costs from the latter
including those he is liable to pay to the Constable in whose favor
a verdict is rendered.

8. Liability where proceedings are defective.— W^tx
respoct to the proceedings of Justices, it has been held, that even
incases where they have jurisdiction, if their proceedings be badupon the face of them, they cannot justify under them. (Crepps
V. Burden, Cowp. 640.) ^ ^

Therefore, where the conviction and commitmen thereon ap-
peared upon the face of them not to be warranted by the Act of
Pariiament on which they were framed, they were holden to beno justification for the Magistrate in an action of trespass and false
imprisonment against him, by the party convicted and committed.
{Hajdy V. Ryle, 9 ?. & C. 603. Qo,, y. Jackson et al, 3 E^p. 1;
198.)

Also where the conviction is bad in part. {Groome v. Forrester,
5 M. & S. 320.)

'

So where a Warrant of Distress is founded on a bad conviction,
and a levy has been made under it, the Justice is liable to an action
ot trespass. {Newman v. JEarl Hardwicke et al., 8 Ad. & El 1 24 )

9. Liability ofJustices as regulated by our StatuteLaw.—
With respect, however, to the liability of Justices of the Peace, our
Statute Law has afforded them protection, but not to the same
extent as is conferred in England by the 11 and 12 Vict ch 44
or m Upper Canada by the 16 Vict., ch. 180, which repeals 14
and 16 Vict., ch. 54, in so far as it applies to Upper Canada. As
respects Lower Canada, the statute 14 and 15 Vict., ch. 54 con-
tains important provisions affecting this question of liability and
should be carefully read by all Justices, other officers, or' per-
sons xulfillmg a public duty, either under the common law, or any
Act, Imperial or Provincial, being those to whom its provisions
extend, and for whose protection only, it was passed. It repeals
the 6 Vict., ch. 3, in so far as treble costs are concerned in actions
against Justices, or public officers. By the 2nd section, its provi-
810ns not only extend to Justices of the Peace, but also to any
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other officer or person fulfilling any public duty, for anything by
bim done in the performance of such public duty, whether such
duty arises out of the common law, or is imposed by Act ot Par-
liament, either Imperial or Provincial.

And by the 9th section, " such Justices, officer and other person
" acting as aforesaid, shall be entitled to such protection and
" privileges in all such cases as he shall act bond fide in the exe-
« cution of his duty, although in such act done he shall have
" exceeded his powers, or jurisdiction, and have acted clearly
" contrary to law."

The privileges and protection adverted to are set forth In the
statuto, in requiring the complainant to give notice of action,
specifying the cause, and limiting the exercise of the right of
action to within six months after the act committed

;
giving the

defendant the advantage of pleading the general issue, and proving
any special matter ; making tender of amends before as well as
after action brought, and of changing the venue of such action
from one Circuit or District to another, by making it appear that
such action cannot be fairly or without prejudice tried in the
Circuit or District in which the venue is laid.

10. Imperial and Upper Canada Statute Law.—The pro-
tection afforded to Justices in England has been very much enlarged
by the 11 and J 2 Vict., ch. 44, the provisions of which have been
made law in Upper Canada by 16 Vict., ch. 180. From the
following analysis of the Imperial Statute, it will be seen that
there is cause for regret, that our Legislature has not passed a law
containing similar provisions, for the protection of Justices in
Lower Canada, who certainly stand in need of every protection
and assistance in the discharge of their duties. To this analysis,
notes are given, shewing what the law was in England and in
Upper Canada before the introduction of this law, and likewise
the purport of some of the decisions had in England since, upon
the interpretation of it.

Section 1. For an act done by a Justice of the Peace within
his jurisdiction, the action shall be an action on the case wherein
it must be aF'ffed and proved that the act was done maliciously
and without reasonable and probable cause.

Note.—No distinction is made between cases where the conviction has

'

been quashed, and where it has not; in either case, if the act complained of
were done by the Magistrate in a matter of which be had juriadictioD. the
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remedy must be bj action on the case, in which it must be alleged and
proved that the act was done maliciously and without reasonable and pro-
bable cause. The kw in England, previously, under 43 Geo. Ill ch 141
and ,n Upper Canada under 2 Wm. IV.. ch. 4. differed from the provision^
01 the present law, in this essential particular, that their application extendedon^y to cases where the convictions had been quashed, from their use of thewords in case such conviction shall hare been quashed;" and it wasdecided that the action of trespass was the proper rLedy, where t^eT
Jiction was not quashed. {Grey v. Cook^on, 16 East 16.) And it wasfurther held that where the conviction had not been quashed, it was

"^

gailty of the offence imputed. (^Rogers v. Jones, 6 D. <fe R. 268 ; 8 B. 4 C.

Section 2. For an act done by him without jurisdiction, or
exceeding his jurisdiction, an action may be maintained without
such allegation; but not until the conviction or order has been
quashed, either upon appeal or upon application to the Court of
Queens Bench; nor for an act done under a warrant to compel
appearance if a summons were previously served and not obeyed, &c.

onTrrr fr ^ "" !*^'°"' ofjurisdiction or any excess ofjurisdiction,
on the part of the Mag.strate, the remedy is by an action of trespass ; but^tre IS his restriction to the exercise of it, that tl.e conviction or ordermust first be quashed and set aside. The Legislature evidently intendedby this provision of the law to restrain actions against Magistrates u,.til thequestion of absence or excess of jurisdiction were determined by the Court.

Ir.°^ VT T 1 *'' ""'''
'' '" '''''' '^^^ •" ^"^^-d '^-''^^ applica-^on expended only to ca.es where the act. in respect of which the action isbrought against the Justice, is itself an excess of jurisdiction. {Barton r.

vol. 1, 298.) In thi. case the action was trespass for an fllegal distress, upona conviction which awarded a penalty to be levied by distress, and in d

"

fault of distress t^at the party should be set in the slL. The conviction

in the tocks; a distress warrant had been issued, which the Ltice hadauthority to do. but the Plaintiff never was put in the stocks. The Courtheld that xhe Justice was protected by section 1. .nd that section 2 appliedto cases where the party brings his action for the thing which is itself theexcess of jurisdiction.

(In Ratt V. Parkinson and another, 20 ^aw J. Ren. (N. S.) M. C. 208, andAm Ed Law and Eq. Rep. vol. 4, 332), Jervis, C. J., is reported to Lave
-aid, that exceeding his jurisdiction," in section 2, means assuming to do

biUty jZify
^'' "°'^'' ^^'"^ ^' •' ^roc..61as could by no posai-

^

Section 3. If a warrant is issued by one Justice upon a defec-
tive conviction or order made b^ another, the action shall not be
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brought against the former, but against the latter who nnade the

conviction.

Section 4 applies to poor rates.

Section 6. If a Justice has reason to doubt his authority on any
point, he may refuse to do the act required of him, and the party

requiring the performance of it may apply to the Court of Q. B.

upon affidavit, for a Rule on such Justice to shew cause why such

act should not be done, and upon service of such Rule, if no cause

be shewn, it will be made absolute, with or without costs; the

rule absolute to be served on the Justice, and obeyed by him, and
no action shall afterwards be brought against him for anything
done by him in the execution of it.

Note.—This provision is one of extreme importance to Justices, as in cases

where they may have reason to doubt their authority to act, they may refuse,

and leave the party to apply for an order, which, if granted, affords them
the protection given by this section for anything done in the execution of it

Thus in England whero a party neglected to appeal in time from a highway
rate, and upon being summoned before a Justice for not paying it, shewed
a seemingly good ground of exemption, upon which the Justice refused to

issue a warrant of distress against him. Upon application for a rule that

the Justice should issue his warrant of distress, the Court held that thd party
was liable to the rate, as he had not appealed against it, and therefore made
the rule absolute. (R. v. /. /. of Oxfordshire, 18 Law J. 222 m.)
But this power of the Court extends only to cases where the Justices refuse

to act, and cannot ^o exercised so as to control the manner in which they
act. It was so helu m England upon an application of two parties convicted
by separate convictions upon a joint information, calling upon the Justices
and the informer to shew cause why the Justices should not draw up a joint
conviction and cancel the separate convictions. The Court rejected the
application, holding that this section did not apply to a case where the
Justices have not held their hands but have acted, and done what they
believed their duty. (In re Clee and Osborne, 21 Law J. Rep. (N. S.) M. 0.

112, and Am. Ed Law and Eq. Rep., vol. 10, 366.)

By section 4, 16 Vict., ch. 180, (U. C), the application is to be made to
either of the Superior Courts of Common Law, or to the Judge of the County
Court of the County or United Counties in which the Justice or Justices

reside.

Section 6. No action to be brought against a Justice for ex3-

cuting a conviction, or order v^onfirmed in Appeal.

Section 1. If an action be brought when prohibited, upon a
simple application founded on affidavit, the Court will set aside

the proceedings.

Section 8. Actions must be brought within six months, Ac
isoxs.—iuc auuic iiuiuauwu at csiaDusnea aj 2i ueo, IL, on. 24, a. 8.
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Section 9. One calendar month's notice of action in writins?
must be given, &c.

*

Note.—Similar to sect. 1, 24 Geo. II., cfa. 24.

Section 10. Action to bo brought in the County where the r.ct
complained of was committed. General issue may be pleaded
and special matter given in evidence.

^

ch.Tree'^^r'
"" *° ^'°"'' ^^'^ ""^ '^'^'°"'' "^ '"S"^'**^'^ ^y 21 Jac. I..

Section 1 1. As to tender and payment of money into Court.

sJril'^fvT'^
*'' ''"'7 ""* '^^^ '^^° «P--"y p'^-^-^^d; by ti^-sec ,on

1 may be given in evidence under the general issue When monev

eon ir ,r T' ''.' P''''"*'^-- «' "berty to take it out. although hecontinued the action
;
but now the money must remain in Court to abide theevent of the action, and f the Jury find for the Defendant, the money so paidiBto Court shall be applied to the payment of his costs in the first instance.

Section 12. As to non-suits, where plaintiff fails in his proof.
Section 13. If plaintiff in any action is entitled to recover, andhe prove a levying or payment of a penalty, or sum of money, or

imprisonment, and seeks damages for any such causes, he shall not
recover more than two-pence damages, if it be proved that he was
gui ty of the offence, or liable to the payment of the money, or
that the imprisonment was not greater than that assigned by law.

by?wr?v'^!f'T' 'J ''^T ™-
*='• '''' ' '' "''' '^ ^PP- ^''-'J*

2,11 ;;!' T
' ", ' " ""''*' P™^^''*'" ^^ «°^t°d

;
but in the con-

strue ion of the Imperial Statute, it was held to apply only to actions brought,where the con^aetion had been quashed. This arose from the peculiar word-
ing of h,s law, and heuce instead of proceeding by appeal or certiorari toquash the conviction, the injured party brought his action of fospass, andby this means the law was evaded, and Justices left without the protection
It was intended to afford to them. {Roger y. Jones, 5 D. and R. 268.)

'

Section 14. As to costs.

Section 15. Act to extend to England and Wales, and the
town of Berwick-upon-Tweed.

Section 16. Act to take effect on the 2nd October, 1848.
Section 17. Repeals so much of 1 Jac. L, ch. 5, 21 Jac. I., cY.

12, 8. 3, and 24 Geo. IL, ch. 44, s. 1 and 2, and part of s. 8, as
relate to actions .^gainst Justices, and altogether repeals 43 Geo.
III., ch. 141.

Section 18. Act to apply to persons protected by the Statute,
and parts of Statutes repealed.

Section 19. Act may be amended during the Session.
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U. In what manner and when Justices are liable A few
only of the rules which obtain in England as to the liability of
Justices will here bo noticed. They are liable, Ist, to a Criminal
Information, 2nd, to Indictment, and 3rd, to an Action.

Criminal Information—A Criminal Information will be
granted against them when they act partially, maliciously, or cor-
ruptly, or from vindicative motives. '2 Doug. 426 ;'

1 D. & R. 443 •

- Bl. Com. 354(w)
;
Jtep v. Badpcr, 6 Jur. 994.) Or for any grosi

abuse of authority. (Bex v. Webster, 3 T. R. 388 ; 2 Chit. Crim.
Law 236, 238, and 239 ; Bex v. Brooke et al, 2 T. R. 190.) Or
for any ml/ul refusal to perfo-oa their duty. (Bex v. Fox, 1 Str.
21

;
Bex v. JVewton, 1 Str. 41b.) Or for extortion under colour

of office. (1 Gude III., note (a) ; B. v. Jones, 1 Wils 1,) and like-
wise if they adjudicate upon a matter having a direct pecuniary
interest therein (Bex v. Davis, Lofft 62,) for making a false return
to a mandamus, (Bex v. Spotland, cases Temp. Hardw. 184) ; for
a false return to a certiorari, (Brittain v. Kinnaird, 1 B. and B.
432) ;

for proceeding against a party without a summons or war-
rant. (B. V. Venables, 2 Ld. Ray ; B. v. Allingtm, Str. 678)

;

also see 1 Salk. 181 ; and for antedating and order (1 Sess. Ca!
59.)

^

But a mere error ofjudgment is no ground for applying for
a Criminal Information, as whenever Magistrates act honestly and
uprightly, though they mistake the law, no information will be
granted against them. (Bex v. Jackson and another, 1 T. R. 653

;

Bex v. The Justices of Staffordshire, 1 Chit. Rep. 217.) And
where an infoi-mation is applied for, the question to be detei-mined
is not whether the act complained of be found, on investigation,
to be strictly right or not, but whether it proceeded from an unjust'
oppressive, or corrupt motive (amongst which fear and favor are
generally included), or from mistake or error only

; as in the lat-
ter case the rule for an information will not be granted. (Bex v.
Borron, Esq., 3 B. & A. 432 ; Ex parte Fentiman, 2 Ad. & Ell. 127.)
A notice of six days must be given to the Justice of the intended

application for an information against him. (Ex parte Fentiman,
4 N. & M. 126; 2 Ad. «fe Ell. 127.) And this notwithstanding
that other misconduct is charged against him. (^,. v. Henning,
2 N. & M. 477 ; 5 B. & Adol. 666.) There Lord Denman, C. J.'
said: "It is an established rule of practice, that no application for
a crimKial information can be made against a Magistrate for any-
thing done in the course of his office, without previous notice." I

,.**'

-f'
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The notice may be served personally, or by leaving a copy at

the Magistrate's place of residence, with his wife or some member
of his family, or servant. Notices in general do not require per-

sonal service. {Per Lord Xenyon, C. J., and £uller J. in Jonea
dem. Griffiths v. March, 4 T. R. 465.) The object of the notice

is, that the Magistrate may shev; cause against the application, in

the first instance, if he thinks fit. There must be an afiidavit

establishing the due service of the notice. (1 Gude, 1 1 6.)

Indictment.—Kn indictmentwould lie, (according to the ruling

in England anterior to the 11 and 12 Vict., ch. 43) against a
Magistrate for any illegal act, without its being necessary, as in

the case of an information, to prove corruption. {Rex v. Saim-^

bury, 4 T. R. 451.) Ashurst, J., in that cfc?e said : " "What the

law says shall not be done, it becomes illegal to do, and is there-

fore the subject matter of an Indictment, without the addition of

any corrupt motives, and though the want of corruption may be
an answer to an application for an information which is made to

the extraordinary jurisdiction of the Court, yet :t is no answer to an
indictment where the Judges are bound by the strict rule of law."

But no indictment will lie against a Justice for acting without a
qualification, it not being a misdemeanor at common law, and
punishable only under the Statute whieh imposes a penalty. {Bex
V. Wright, 1 Burr. 543 ; B. v. Douse, 1 Ld. Ray 672 ; and 1 Salk.

by Evans note (a) where the cases are collected.)

Action.—In actions against Justices, the great rule in England
upcn magistc^al liability was this ; if the Justices acted without
jurisdiction in fact, or if there was an apparent want of jurisdiction

upon the face of the conviction, they were liable in trespass. This
rule was too frequently acted upon, to be questioned. {Crepps v.

Purden, Cowp. 640; Lancaster v. Greaves, 9 B. & C. 628; Hill

V. Bateman, 1 Str. YlO; Groome v. Forrester, 6 M. & S. 313;
Gimbert v. Coyney, M. Cle. & You. 469 ; Morgan v. Brown, 4 Ad. &
El. 515; Hutchinson v. Lowndei, 4 B. & Ad. 118; £x parte

Johnson, 1 Dowl. 705 ; 3 M. & W. 426 ; Ex parte Ormrod, 1

Dowl. & L. 827; Kite & Lane's case, 1 B. & C. 101 ; Bex v.

Hazell, 13 East 139 ; Bex v. Stone, 1 East 636 ; Welsh v. Nash,

3 East 394 ; Stevens v. Clark, Car. & Mar. 509 ; Chaney v.

Payne, 1 Q. B. 712; Jones v. Gurdon, 2 Q. B. 600; C'avey.

Mountain, 1 Man. & Gr. 267 ; Beg v. Bolton., 1 Q. B. 66 ; Mason
V. Barker, 1 Car. & Ker. 100 ; Hardy v. Byle, 9 B. & C. 608

;
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Weavtr v. PW«, 3 B. & Ad. 409 ; and Davis v. Cupper, 10 B
& C. 23.)

If, however, on an action brought, the Justices could produce a
perfectly good conviction, it was a complete an8\/er, and entitled

them to a verdict. (Lowther v. Earl Hadnor, 8 East 113 ; Brit-
tain V. Kinnaird, 1 B. & B. 432 ; Fullers v. Fotch, Holt 287

;

Chaney v. Payne, 1 Q. B. 712; Gh-ay v. Cookson, 16 East 19;'

Sellwood V. Mount, 1 Q. B. Y26 ; Fatoceti v. Fowles, IB &C
394.)

The conviction, however, to be a good defence, should be con-
nected with the warrant of commitment, for if there was any
material variance, as if it described a different offence, it was con-
sidered unavailing.

( Wickes v. Chutterbuck, 2 Bing. 483 ; Davis
V. Cupper, 10 B. & C. 28 ; Rogers v. Jones, 3 B. & C. 409.)

These principles, however, have been very much modified m
England by the li and 12 Vict., of which an analysis is giver, as
also m Upper Canada by similar provisions re-enacted by 16 Vict.
oh. 180

;
and it i« important here to consider to what extent they

may be said to be abrogated in Lower Canada by the provisions
of the statute 14 and 15 Vict., ch. 54.

In reviewing this matter it is necessary to make a distinction
which by our Statute is evidently contemplated, and by the Impe-
rial Statute expressly provided for, between acts done by a Justice
in a matter without having jurisdiction, and where having juris-
diction, he exceeds it, or acts clearly contrary to law. The words
made use of in the 14 and 15 Vict., ch. 54, are that the Justice shall
be entitled to its protection and privileges "in all such cases as he
shall act bond fide in the execution of his duly, although in such act
done he shall have exceeded his powers, or jurisdiction, and have
acted clearly contrary to law," which aecessarily limit its appH-
cation to cases where having jurisdiction he exceeds h^s authority
or his proceedings are irregular and unwarranted by law ; and v

•"'

not extend to cases where the Justice had no jurisdiction whatever.
To sustain an action in any case contemplated by this provision

of our Statute, it must be alleged and proved that the Justice did
not act bond fide, and the averments must be similar to those of
an action on the case in England, wherein malice and want of
probable cause must be alleged, so as to establish that the Justice
did not act bond fide; and upon the decision of that question the
liability entirely depends.
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But if the case does not involve an excess of authority, or the

regularity of proceedings in a naatter within his jurisdiction, then

the Justice is liable, whether he acted bond fide or not, and the

action would be what in Englarl would bo termed an action of
trespass. Archbold, in his remarks on the second section of the

Imperial Statute, says :
" Where a Magistrate has no jurisdiction,

his act is no more than that of any ordinary individual, done
without any authority or pretence of right ; and the party injured

by such act has the same remedy by action against the one as

against the other."

This interpretation of our Statute will moreover be found to

accord with the rule established by the more definite provisions of

the Imp. and U. C. Acts, the first sections of which enact, that

every action brought against a Justice " for any act done by him
in the execution of his duty as such Justice, with respect to any

matter within his jurisdiction as such Justice, shall be an action

on the case as for a td^-t; and in the declaration it shall be

expressly alleged that such act was done maliciously, and without

reasonable and probable cause, and if at the trial of any such

action, upon the general issue being pleaded, the plaintiff shall fail

to prove such allegation he shall be non-suit, or a verdict shall be

given for the defendant," and by the second section, "for any act

" done by a Justice of the Peace in a matter of which by law he
" has »o< jurisdiction, or in which he shall have exceeded Lis juris-

" diction," the injured party may have an action as theretofore,

" without making any allegation in his declaration, that the act

" complained of was done maliciously and without reasonable and
" probable cause."

The only difference is that in Lower Cana^da by our Statute, if

the matter be one originally within the jurisdiction of the Justice,

he is entitled to protection as well for any excess of authority as

for any other illegal act bon& fide committed, whereas the Imp.

and U. C. Acts make no distinction between a want and an excesi

of jurisdiction ; the action in either instance is trespass, not case,

and was so decided in England in an action brought against a

Justice for levying a penalty and costs, upon a conviction for the

penalty without mentioning costs. {Leary v. Pntrick et al., 14.

Shaw's J. P. 334; 15 Law Times 203.) But one of the great

advantages afforded by these Acts, not provided i.^ r by our Pro-

vincial StP.tuto 14 Rnd 15 Vict,, ch, 54, is, thst no Juatico of the

Peace can be sued until the conviction or order be quashed on
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appeal or certiorari; and if confirmed, it is an effectual bar to
any action brought, and sufficient to warrant the Court in setting
aside the action without pleading thereto, on application supported
by affidavit of the fact. -

^^

In every case where a criminal information would lie against a
Justice, the remedy by action exists, as the corrupt motive which
forms the basis of the one is sufficient to sustain the other. But
these remedies are not cumulative, for if an action or other lesal
proceeding be depending against a Magistrate, in respect of his
alleged misconduct, it must be waived or abandoned, before the
Court will call upon him to shew cause why a criminal information
should not be exhibited against him. {Rex v. Sparrow and ano^
tier 2 T. R. 198

;
Rex v. Fielding, 2 Burr. 719 ; Rex y. Phillips

and others, Rep. Temp. Ilardw. 241.) In the first of these cas^s
Ashurst, 0., laid it down as an established rul., that when a person
applies for an information, he is understood to waive his right to
bring an action, unless the Court should, on hearing the whole
matter, be of opinion that it is a proper subject to be tried in acml action, and should specially give him leave to do so.
As applicable to the remedy by action, it is necessary to notice

wo provisions of our statutes,-the limitation to the exercise of
that remedy, and the giving of notice.

The Limitatton.—The 8th sect. 14 and 15 Vict., ch. 54, enacts,
" That no such action or suit shall be brought against any Justice'
" officer, or other person acting as aforesaid, for anything done by
« him in the performance of his public duty as aforesaid, unless
" commenced within six calendar months after the act committed,"
and it is similar in its terms to the 7th section 16 Vict., ch. 180,
(U. C.) The same limitation was established by the 8th section
of the Imp. Act 24 Geo. II., ch. 44, in the construction of which
at has been held that the six months are to be reckoned exclusive
of the day of committing the act, (Hardy v. Ryle, 9 B. & C
603); excepting where the mjnry is a continuing one, as' impri-
sonment, then the period may be calculated from the last day of
It. {Massey v. Johnson, 12 East, 67; Weston v. Fournier U
East, 491

;
Collins v. Rose, 5 M. & W. 194 ; Lloyd v. Wigney, 4

The Notice.—The second section requires that a notice in
writing, specifying the cause of action with reasonable clearness
shall be o-ivan in tJio Jnof|r»e or loft "* h'~ ,-i - ' " » ^ '^-. i~,v\fi Kit Ell liia uaUai uiaca or aDOut;place or t'y
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the attorney or agent of the party at least one calendar montb
before suing out the writ, exclusive of the day of serving the notice

and the suing out of the writ ; and the name and place of abode

of such attorney shall be written on the notice, and to the cause

of action therein stated, the party shall be bound, and none other

can be proved. A similar provision is to be found in the 8th

section 16 Vict, ch. 180, with this diiference only, that by the

latter it is declared that in the notice the cause of action " shall

be clearly and explicitly stated," and is similar in its terms to

the Ist section 24 Geo. II., oh. 44, upon which the following deci-

sions to be found collected in Saunders' work have been had ia

England, and may be considered as applicable to both statutes

:

The notice must be a formal one. (Lewis v. Smith, Holt's C.

N. P. 21
; Ifarris v. Smith, 10 Ad. & Ell. 188.) The form of

action need not be mentioned, but the cause of action must be set

out dearly and explicitly. {Toiosey v. White, 6 B. <fe C. 133

;

Briese v. Jerdein, 12 Law J. Q. B. 234; Martins v. Uppcher, 1

Dowl. N. S. 556 ; 3 Q. B. 662.) The notice, however, will not bo

construed ' uh the same strictness as the pleadings in a cause, and
it need not, therefore, be so precise in its allegations ; it will be

suflScient if it informs the party, substantially of the ground of

complaint. (Jones v. Bird, 5 B. & Aid. 837.) But as the plaintiff

will not be permitted to go into any cause of action except such

as is contained in the notice, it is of importance that he should

give a full description of the injury for which he seeks compen-
sation. (Rohson V. Spearman, 3 B. & Aid. 493; Stringer v.

Martyr, 6 Esp. 134 ; Aked v. Stocks, 4 Bing. 509); and see Taylor
V. Nesfield, Law & Eq. Rep., (Am. Ed.), vol. 26, 236, where the

omission in the notice of the word " maliciously " was held fatal.

The notico must also be specific that an action will be brought,

and should not leave this fact at all conditional. (Norris v. Smith,

10 Ad. & El. 188.) It must be endorsed with the name and
address of the attorney or agent of the party. (Morgan v. Leach,

10 M. & W. 558.) It is suflSciently endorsed with the initials

only of the Christian name of the attorney. Mayhew v. Lock, 7
Taunt. 6S ; James v. Swift, 4 B. & C. 681.) Where the attorney

is described as at his oflSce, it is sufficient. (Roberts v. Williams,

1 Gale, 316 ; 4 Dowl. 483 ; Stears v. Smith, 6 Esp. 188 ; Osbom
V. Gough, 3 B. & P. 661 ; Taylor v. Fenwick, 1 T. R. 636(n).)

The day both of serving the notice and of bringing the action
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must be excluded. (Tounff v. ffiffffon, 6 M. & W. 49 ; Webb r
Fairman, 3 M. & W. 473 ; Beg v. Justices of Shropshire, 8 Ad!
& Ell. 173

; Eeff v. Justices of Middlesex, 2 New. Sess. Ca. 73.)

^

In some instances a notice may not be required, but it is saferm all cases to give it, as the necessity for a noti<e depends upon
whether the Justice acted bond fide, and nad reasonable grounds
for beheving that he was acting under the statute, a question
which at one time in England was held ^.o be a question of fact to
be determined by the Jury, {Mason v. Newland, 9 C. & P 575 •

Rudd V. Scott, 2 Sco. N. R. 631 ; 2 Lowders P. & E. 11 02)*- and
by later decisions, that it was for the Court and not the Jury *o
determine that point. {Arnold v. Hamel, 9 Exch. Rep 404 • 24
Eng. Rep. 547.) But the rule in England seems to be, that' the
privileges and protection of the Act extend to ca^es in which the
Justice acts as such, and under colour of his magisterial functions
and not to cases in which he had no colour of authority, and could
not be supposed to believe that he had. {Heseldine v. Grove 12
L. J. M. C. 10 : Wedge v. Berkeley, 6 Ad. & Ell. 682

; James y
Saunders, 10 }3ing. 429

; and see Booth v. Clive, 15 L. J 563 )
12. United States.—Th^ doctrine of magisterial liability in

the United States may be gathered from the following decisions-
No action lies against a Justice of the Pence for an act done judi'
cially, and within the scope of his jurisdiction, unless he acta
corruptly and from impure motives. {Gregory v. Brown, 4 Bibb
28.) He is not responsible for an error in judgment, \walkel
V. Floyd, 4 Bibb, 237 ; Adkins v. Brewer, 3 Cowen, 206 • Mv v
Thompson, 8 A. K. Marshall, 70; Lining v. Bentkam, 2 Bay''l )But he is liable if he acts beyond his jurisdiction, although ther't
be no proof of malice, or of a design to oppress. {Adkins y
Brewer, supra; Case v. Shephard, 2 Johns Ca^es, (2d Ed ) 27
and note

;
Blood v. Sayre, 17 Vermont, 607.) And this rule has

been applied where a Justice issued an execution in a less time
after judgment than was allowed by law, (Briggs v. Wardmll
10 Mass. 351)

;
and to a case where a Justice, contrary to an expres^

statute, rendei d judgment in a cause in which he was inten-ted
{Russell y. Perry, 14 New Hampshire, 152); and for issuing a
warrant without a complaint to authorize it. {Pouli v. Slocum
3 Blackford, 421.)

'

N. B.-For No. 13 in the contents at tho heading of this section »ee N.
» Oi Sccsion n, "

^—

"
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CHAPTER I.

§ HI.

OP THE POWERS AND DUTIES ATTACHING TO THE OFFICE
OF A JUSTICE OF THE PEACE, AND OTUEll MATTERS
INCIDENT THERETO.

1. Jurisdiction how derived.

2. Ministerial andjudicial.

8. Civil and criminal.

4. Retnarks on their criminal jurisdiction.

6. Requiretnents of statute to be observed.

6. Justices interested should not act.

1. When advisable not to act, although having power ao to do.

«'t

1. Jurisdiction how derived.—The jurisdiction exercised by

Justices out of sessions, in the summary examination and punish-

ment of offences, or over matters to be determined by them,

without the intervention of a Jury, is not derived from the Com-

mission, but is given !>y statute law; and the manner in which it

must be exorcised depends entirely upon the wording of the

statute, which must bo strictly pursued. The statute applicable

to each particular case should be carefully read, and its require-

ments complied with. This is an inflexible rule, admitting of no

exception ; and there are other rules equally applying to the gen-

eral system of summary convictions, which will be noticed in this

work.

2. Ministerial and judicial.—The powers exercised by Jus-

tices are eith* r ministerial or judicial: ministerial, in so far as

they relate to the preliminary Investigation of offences cognizable

by another tribunal, the issuing of a warrant, the admission of the

accused to bail, or committing him for trial ; but with respect to

off'encos punishable on summary conviction, their acts are both

ministerial and judicial : ministerial in causing the offenders to be

brought before them, judicial in hearing and examining the evi-
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dence against and for the accused, and convicting or acquitting

him
;
and if they convict, Justices again act ministerially in issuing

a warrant of distress or commitment.

3. Civil and criminal.—Their jurisdiction is likewise civil

as well as criminal. Under the former are included all cases

wherein Justices are called upon finally to hear and determine

comjylainis for non-payment of assessments, rates, and other de-

mands of a like nature under the !?chool and Municipal Acts, and
for wages in virtue of the Masters and Servants Act. Under the

latter they have cognizance of all offences brought before them
by information, punishable in a summary manner by fu.«c, impris-

onment, or the award of adequate compensation.

The proceedings in civil cases are generally matters of special

enactment in the statute by virtue of which the jurisdiction is

created ; whereas in criminal cases they are regulated by those

general rules applicable to summary convictions, and by recent

legislation both are regulated, if there be no special enactment to

the contrary, by the provisions of the Magistrates Acts.(a)

4. Remarks on their criminal jurisdiction.—By far the

most important functions of the Justice are those where they

exercise their criminal jurisdiction in summary trials, not only

from the circumstance that the cause of the injured and the accu-

sed often presents points of intricacy to be determined, but also

involves the decision of matters affecting the community at large.

The consequence of error may in such a case bo attended with
serious results, for the power of imprisonment, which attaches to

this branch of their jurisdiction, is one of a dangerous nature,

—necr-'sary, it is true, to the well working of the system, if judi-

ciously carried out; but dangerous, if not acted upon with circum-
spection and care, •

6. Requirements of statute to he observed.—Tho law has,
with the view of preventing any abuse of authority, imposed
certain duties upon Justices in Lower Canada, which should here
be noticed. The 4 Geo. IV., ch. 19, declares in the

Preamble.—WheveuB it is expedient to regulate the manner in which the
Justices of the Peace shall proceed in cases of Oonviction, and shall annually
account for the fines by them imposed, levied and received according to law:
Be it therefore enacted, that the said Justices of the Peace, throughout this

(a) 14 & 15 Vict., ch. 96, L. 0.—10 Vict., ch. 178, U. 0.
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Province, ihBlI, from and after the paitaing of this Act, U bound to koop, io

a Register to bo by thom seyorally poovidwl for the purpose, true andfaith-
ful minutt» or metnorandumi at length of every tdiviotion which shall at

any time hereafter bo by them severally mode purauaut to any law or statute

in fbroe in this Proviuoo.

Sootion 2. Requires that in all cases the minutes or memorandums of

convictions slmll bo signed by the Justices ko thall have been prettnt during;

the proceedings which may have been had.

Section 8. Requires that all the costs allowed in every case shall bo
specified in such register, the day when the execution issues, the day when
the fine and costs are paid, and that the flue and costs shall bo distinctly

specified in the execution.

Secti.tn 6. Provides a form of conviction to be observed where no other

form is directed, and which requires tiiat the evideuco shall be stated a$

Marly at possible in the words of the witness,—n. requisite which docs not
seem to have been dispensed with by the U and 16 Viet., ch. 96, which
does not repeal this provision of the statute.

These requirements afford protection to the accused in case of

abuse, excess of authority, or where injustice has been done, as

redress will be afforded to him, either by appeal, which in many
cases is given by statute, or by certiorari. Unless the evidence

bo taken down, and that correctly, the minutes required to bo
taken cannot bo considered " true and faithful minutes or memo-
randums at length " of the conviction.

In Upper Canada, Justices of tho Peace must take down the

evidence of the witnesses correctly, as, by 2 Wm. IV., ch. 4, s. 1,

a form of conviction is given which requires that the evidence

should be stated " as nearly as possible in the words used by the

witness."

6. Justices irUerested should not act—lmi\om%\io\x\^ refrain

from taking any part in proceedings in whicb they are directly or

indirectly interested, because, although their conduct may be the

most honorable, it is open to suspicion. (See Anon, 1 Salk. 396.

Re Foxham Titling, 2 Salk. 607 ; R. v. Great Chart, Burr. S. C.

194; 2 Str. 1173 ; R.v. Yarlpole, 4 T. R. 71 ; R. v. Rishton, 1

Ad. & El. N. C. 479 (n) ; R. v. Great Yarmouth, 6 B. tfe C. 046.)

In the case of Rex v. Gudridge, 5 B. & C. 459, the Magistrate,

although interested, had decided against his own interest, and it

was held that Magistrates should not interfere in cases where they

are direcMy or indirectly interested. So jealously have the Supe-

rior Courts regarded any proceedings where the appearance of

t>artialitv could exist- thAf. ivbnn nno c\f tbo Marpiofpofoa wlir> liaoK/1
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a case at seuRions was interested in the result, tlie Court of Queeu^s

Bench quashed the order, althougii the Magistrnto withdrew before

the decision was given. {Reg v. Hereford {Justices) 6 Q. K 763.)

In another remarkable case of Reg v. Cheltenham CommisHioners,

1 Ad. A E. (N. S.) 46V, three Magistrates interested joined with

eight otliers in the pnxseodingH which took place under an Act
which took away in oxpi^ess terms the right of certiorari. The
application for the writ was therefore resisted upon the grounds

:

Ist. That tlw writ of certiorari was expressly taken away by
the Act.

2dly. That tlie presence of the three Justices did not affect the

decision, as the result would have been the same had they been

absent.

But Lord Donman, C. J., said : " Wo have already stated our
^' opinion tiiat the clauso which takes away the certiorari does
" not preclude our oxerciwng a superintendance over the proceed-
** ings so far as to see justice executed. And here I am clearly of
*' opinion that justice has not been executed. Without going
' further, it is clear that on the second day three Magistrates who
" were interested took a part in the decision. It is enough to

** shew that this decision was followed by an order, and I will not
" enquire what the particular question was, nor how the majority
" was made up, nor what the result would have been if the Magis-
" trates who were interested Ii id retired. The Court was impro-
" perly constituted, and that rendered the decision invalid." In a
much later case, Reg v. Justices of Suffolk, 21 Law J. (N. 8.) M.
C. 169, the same doctrine was held, and Lord Campbell observed
that ihe duty of the Justice of the Peace was voluntarily to

withdraw.

Some statutes contain an express prohibition on the subject

:

thus by U. C. Act 3 Vict, ch. 20, s. 18, no Justice of the Peace
being a brewer, distiller, or retailer of liquors, or in partnership

with any such, shall act, &c., or take part in the discussion or
adjudication of the Justices upon any application for a license, or
upon any appeal therefrom.

7. When admsable not to act, although having power so
to do.—There ' cases where Justices have no authority to act,

as for instance where the statute assigns jurisdiction over the

particular offence to certain Justices only, as noticed in another

ection of thiiis WGFal. But tbci^ arc cases where no selection is
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:uado by tlio »tntute, and juriwliotum h conforml iipm «<ftny

.Iiistico of the Pence;" still it iniiy bo adviHnble that tlio J stico to

whom applicalion is made sliould refuse to ijiterfero, iitiless for

urjfont and natisfaotory roasons, if lie does not reside witliin tlie

jMirisli, township, or place where the oflenco was committed.
Ahhongh ho may have jnrisdiction to take cojiynizaiu-o of the

matter, if there are Justices in the particular lotuility before whom
it might bo brought, ho should abstain from acting, and leave tho

matter to bo acted uj)on by some Justice where the cause of com-
plaint arose. Take for instance the 4 and C Vict., ch. 27, providing

the remedy for assault and battery, or tho 13 and 14 Vi«t.,ch. 40,
for tresspasses : any Justice within tho district may tako cognizance
of tho ollenoe, and convict; yet it would bo nuuiifostly unjust

towards tho accused, to issue a warrant or summons from one
parislj, township or place, to compel his attendance in another

where tiio olVence was not committed, as apart from tho cojisidor-

ation that unnecessary oxponso is incurred, it deprives him of th<i

advantage of makjng his defence where ho and his witnesses may
'osido.

In England this rule is acted upon from a dosire on tho part of

Justices not to interfere with each other's duties. In Stone's P.

S. 40 .ind 41, we read: " t.. those cases which do not occur in

boroughs or counties of towns, tho information is usually laid

before and the summons issued by a Magistrate acting for tho

dtviston or district of tho county whore the ofFonco was committed,
although every Magistrate of tho county has jurisdiction. And
this practice lias obtained from a very laudable determination of
County Magistiates, to interfere as little as possible with the duties

of each other; as it has been found that local knowlo<lge of parties

and circumstances is frequently of great importance in summary
adjudications, and particularly in those petty and sometimes

harassing complaints which are made for purposes of annoyance

rather than justice. But the information may be legally laid

before any Justice of tho county or place where tho ottence was
committed."
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8 IV.

roWElia AND DUTIKS OP JUSTIOEH, AS RELATE TO TUE
liKCEIVINO OF INFOllMATIONH.

1. Lulinction belwctn a complaint and an information.
2. Mode ofpreparing in England.

8. liule» to be observed in druwint/ informationi.

4. Jiulct of construction appiicuble.

6. Precaution to bo observed in drawing informations.
fl. Justices not to trust to their Clerks.

I. Distinction between a complaint and an information.
—With somo few exceptions to bo noticed hereafter, all proceed-
ings before Justices of tiio Peace, for summary trial, originate by
the preferring of a complaint or information. When an order for
the payment of money is sought for, or a judgment upon a demand
of a

, ,il nature, this preliminary step is designated a complaint;
while the same stop is called an iv/ormaiion, wlienit is the found-
ation for summaiy proceedings of a criminal nature, which are
followed either by a conviction or an acquittal. (Stone's Peti-
Sessions, 35.)

According to another author, the distinction between an inform-
ation and complaint is this : an information is the ground work of
a charge for an offmce or act punishable summarily, cither by fine
or imprisonment; a complaint being an application on the non-
payment of money, or for the doing of somo other thing, subjecting
the party m either case to imprisonment in default. An information
is technically said to be laid, a complaint to be made; a conviction
IS the affirmative result of an information, an order that of a
complaint.

2. Mode of preparing' in England.—Ah to the mode of
preparing and laying the complaint or information, the practice
which obtains in JingJand is, to have the same drawn up by the
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Magistrate's Clerk on application at his oflSce ; but there the Clerks

are expected to be thoroughly conversant with the laws relating

to the duties of Justices of the Peace, and are frequently called

on to advise je Magistrates in cases of technical difficulties, so

that it is customary to select a Solicitor of the highest respect-

ability and of competent legal attainments to fill this responsible

situation. (Stone's Petty Sessions, p, 23.)

In this Province, Justices in the country parts have seldom the

assistance of professional men acquainted with the law and forms

of proceedings in summary convictions. In most instances in

Lower Canada, the Clerks to Justices are Notaries, whose studies

in the law connected with that branch of the jurisprudence pecu-

liar to the duties of their office have no relation to or connection

with the law which obtains in cases of summary conviction.

Hence it is that in almost every instance the Justices in the coun-

try parts are entirely unassisted, and cannot depend on their Clerks

for advice, much less to draw up a correct and perfect form of the

proceedings.(a)

The frequency of summary convictions failing either in the first

instance or after conviction is attributable to the defect in the

information, and therefore more care is essential in framing it than

is usually observed. (2 Chitty G. P. 156.)

3. Rules to be observed in drawing informations.—
The information should be drawn out with great care and precision,

in stating the offence, as to time, place and circumstances, with the

same accuracy as in an indictment, for it has been held that the

same rules applicable to indictments apply with equal force to

8U7nmary proceedings and convictions by Justices of the Peace.

(2 Chit. G. P. 164 ; 1 Deacon, 803, No. 8 ; B. v. King, 1 Dow.

& Ry. 861 ; R. v. North, 6 Dow. & Ry. 144 ; R. v. Swallow, 8

T. R. 286 ; R. v. Payne, 6 B. <fe C. 251.)

The reason of this rule is, that the institution of the office of

Justice of the Peace, and investing those appointed to that office

with the power and jurisdiction of trying and punishiiig the accu-

sed in a summary manner, is an innovation upon the common law

(a) The most ^, t form of a conviction and return to a writ of certiorari

ever made to the Superior Court at Montreal will be found in No. 186, Ex
parte Delisle, and can be referred to as a model reflecting the greatest

ereait upon the Cicrk to the Justices, J. G. Crcbassa, Esquire, u* Sufel.
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right of every man to be tried by hia peers. (Cole's case, Sir W.
Jones, 139, 170; 1 Burns, 364.)

4. Mules of construction applicable.—In Rex v. Caltkorp,

1 New. Sess. Ca. 642, Lord Denman said: "Proceedings in cases
" of this nature, which are to deprive a man of his freedom in

" a summary way, without letting him be tried by his peers, are
" always construed strictly, and never supplied by intendment of
" matter which does not appear on the face of them."

After a conviction nothing can be intended, so as to get rid of
any defect in point of form, for everything necessary must appear
on the face of the proceedings. (R v. Daman, 2 B. & Aid. 378.)
And the oflfence must be shewn to have been committed within the

jurisdiction of the Magistrate. (Johnson v. Jieid, 6 M. & W. 124.)

Another and more obvious reason of the rule, and one fully

establishing its wisdom and expediency, is, that it has been found
necessary, to the well working of this system of summary justice,

that a conviction of a Justice of the Peace cannot be pleaded to

or traversed, and must be taken as true against a defendant. (2
Hawkins P. C. c. 25, § 13 ; E.v. Jukes, 8 T. R. 544 ; H. v. Little,

1 Burr. 613 ; H. v. Green, Cald. 391 ; and R v. Payne, 7 D. &
Ry. 678.) It has been held by Mr. J. Ashurst that acting upon
this principle so well established, Superior Courts ought to be even
more strict in these summary matters than upon indictments. (1
Paley, p. 68.) Another rule equally well established with refer-

ence to these matters, and one which has never been questioned,
is, that in Inferior Courts and proceedings by Magistrates, the
maxim omnia prwsumuntur rite esse acta does not apply so as to
give jurisdiction. (1 Ld. Ray. 510; per Holt, C. J., in Rex y.

Fuller; R. v. Davis, 5 B. & Ad. 651 ; Day v. King, 5 Ad. & Ell.

359
;
R. V. Harris, 7 T. R. 238 ; Re Peerless, 1 Q. B. 143 ; Kite

<& Lane's case, 1 B. & C. 101.)

5. Precaution to he observed in drawing informations.
—Having shewn what rules apply to these summary proceedings,
and how fitrict Courts of Justice are with respect to them, it is

obvious that great care and precaution should be taken in drawing
out the information, which is the very basis of the proceedings
before the Justice, and upon which their validity will mainly
depend. If the information be perfect, containing all the requi-
sites necessary tojts validity, the Magistrate will be less liable to

If, on the contrary, it it* wanting in any particular,
fj*

11 :^+
lit iitiv cilur.



r^

48

iiiii

! 11

'

iirfin

I

I } I

such as a legal statement of the oticnce, the time or place of its com-

mission, however regular the suhsequent proceedings may be, or

however much the accused may merit punishment, still the con-

viction will be subject to be reversed, as it would be impossible to

frame a perfect conviction on an imperfect information.

The conviction must be of the offence charged and of no other.

(1 Deacon, p. 308, No. 16 ; 2 Chit. G. P. 185 ;
Roger v. Jones, 3

B. & Crea. 409 ; 6 Dow. & Ily. 268 ; R. \ Sfoper, 3 B. k Cres.

85T ; 5 Dow. k Ry. 669.) And the offence must bo specifically

set forth as to time, place and circumstances, for this obvious

reason, that in these minor offences, as in othere of a more serious

nature, the rule of law is equally cogent, that no man should bo

tried twice upon the same charge or for the same offer.ce, a pro-

tection which would be very insecure, if the rule adverted to could

1 3 deviated from. (1 Paley, p. 119, 120 ; 1 Deacon, p. 314, No.

62 ; 12 Dalt., ch. 2, s. 4 ; R. v. Wheatman, Doug. 232 ;
Basten v.

Carcw, 5 D. & R. 558 ; R. v. £aton, 2 T. R. 285 ; R. v. Back, 1

Str. 147.) Besides, it may be observed that the jurisdiction of the

Justice is measured out by the complaint or information. Ilis

authority is to try the accused for the offence as alleged. The

accused is summoned to answer that charge, and is expected to

be prepared to meet it. But he could not bo required to answer

to any other charge, or one differing I'rom that set forth ; and it

would be a manifest injustice to extend beyond the matter com-

plained of, so as to render a conviction against him. (1 Paley, p.

62 ; 1 Deacon, p. 309, No. 23 ; 1 Chit. G. P. p. 204 ; R. v. Tre-

lawney, 1 T. R. p. 122 ; R. v. Harper, 1 Dow. & Ry. p. 223.)

Nor will a bad conviction be aided by a reference to the informa-

tion. {R. v. Stone, 1 East, 639 ; R. v. Cris]), 1 East, 389.)

6. Justices not to trust to their C/er/es.—If Justices wish to

avoid falling into error, they should discontinue a practice which

too frequently prevails, of allowing the person who acts as their

Cler'r t' draw out the information, fill up the summons or warrant,

and V. rite out the conviction, which in many instances are signed

by the Magistrates without their taking the trouble to examine

them. The errors of the Clerk then become those of the Justice,

and no system can be more pernicious ; the consequence of it may

be most serious to the defendant, and not unfrequently to the

prosecutor, who, having a just complaint, and confiding in th.

expectation of obtaiiiiug redfCaa, brings ms case betoro ?. Mag'°'
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trate ; but, from negligence or ignorance on tho part of tlie latter,

in reality obtains no redress, and is mulcted in costs upon an appeal

or upon cortiorari.(a) With reference to this subject it may be
useful to point out how many mcc'es there ^ of laying infor-

mations, and to notice certain rules to be observ d by Justices in

receiving them, before they issue either a summons or warrant.

This will be considered in the next section.

(a) The 13 and li Vict., ch. 80, a. 2, (L. C), provides, that costs ^hiiU be

awarded to the party in whose favor judgment shall je given upon a cer-

tiorari. In England ooits are never given to the party prosecuting the writ.
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POWERS AND DUTIES OF JUSTICES, AS RELATE TO THE DIF-

FERENT MODES OF TAKING INFORMATIONS.

'Mi:

1. Different modes of laying infoi-mations.

2. Justices may require them to be in writing.

3. Provisions of the Magistrates Acts.

4. Rules applicable to informations on oath,

5. Mode of laying informations on oath.

3. Course to be adopted by prosecutor,

7. Course to be adopted by the Justice.

b. When the oath should be administered.

9. Information must be read to the party.

1. Diferent modes of laying informations.—According

to the r 3 laid down in authorities, informations or complaints

could be iiade in three rlifferent ways; 1st, Verbally, by the in-

former stating his complaint to the Magistrate, who thereupon

issues his summons, embodying the charge which the defendant

is called upon to answer. 2dly, By information in writing, not

under oath, which is said technically to be exhibited, and is merely

required to be in writing, and signed or acknowledged by the

informant in the presence of the Magistrate. 3dly, By informa-

tion under oath, sworn to before the Magistratf

.

With reference to this subject, it may be necessary to consider

in what cases informations were required to be in writing, and in

what cases a verbal statement to the Magistrate was consideied

sufficient in England. We find in 1 Archbold, J. P., p. 312, the

following

:

.

" An information is the first proceeding against an offender, punishable

" upon a summary conviction. In practice, however, where it is not ex-

" pressly directed to be m writing by the statute creating the offence, it is

" never required lu be drawn up lu furiu, except in vatteti where the pru-
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" ceedings are at the suit of a common informer for a peoaltj; in which
" cases, whether the informer be entitled to the whole of the penalty .r to
" a moiety of it only, the Magistrate always requires an information id
" writing, drawn up in regular form, to be lodged with him, before he wiU
" grant the prosecutor a summons against the oflfender. In aU other casei
« the Magistrate usually requires no more than a mere verbal statement of
« t>" case by the prosecutor before the summons is granted, or a statement
" of it upon oath before he grants a warrant"

2. Justices may require them to be in tenting.^ThQ Justice
has the power in all cases to require that the information should
be written out. (Saund. Sum. Con. p. 12.) Neither is he bound
to prepare it, nor is he responsible to the infonner for its accu-
racy, but is merely to receive the information, unless indeed where
the statute requires that an oath of the offence should be taken
when it is incumbent on the Justice, before he issues any summoni
or warrant, to ascertain that a complete offence has been sworn to.

(2 Chit. G. P. 165 and iu6.) When prepared, the information ia
taken to the Justice having jurisdiction over it, and the information
being signed, and sworn to if necessary, in the presence of the
Justice, he affixes his signature thereto; and the summons or
warrant being prepared and delivered to the constable, the infor-
mation is retained to be fyled by the clerk, and produced at the
tirae appointed for the hearing.

It is important to consider, in the next place, whether the Magis-
trates Acts have made any change in this respect, by requiring all
informations for offences to be laid in writing, and if a verbal
statement ought to be any longer continued in practice, in those
cases where formerly that course was usually adopted.

3. Provisions of the Magistrates Acts (14 & 15 Vict., ch.
95, L. C.

;
16 Vict, ch. 178, U. C.)—Upon a careful perusal of the

several provisions of these statutes, it would appear certain that all
i''formations for ofences "punishable on summary conviction"
must be in writing, and laid in a formal shape, before the Magis-
trate can take any proceedings against the party accused; and for
this reason, that power is given under the second section to the
Justice or Justices before whom the prosecution may be returned,
to issue a warrant against the defendant, should ho fail to appear*
upon proof being made that the summons was duly served, and'
upon oath being madj substantiating " the matter of such infor-
mation.'' ThesiO are the words of the statute, and necessarily
lutena tuiit ail informatioua sliould be in writing.
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Moreover, ;^ii8 section proceeds to make further provision as to

Issuing a wan-ant in the first instance instead of a summons, and

fnakes use of the following words, which are strongly indicative

of the fact that the Legislature contemplated the necessity in

every case for the information being in writing, in order practi-

cally to carry out the additional powers vested in Justices by
these statutes, thus: "or upon such information beincf laid ttd

" aforesaid for any offence punishable on conviction, the Justice

" or Justices before whom such information shall have been laid"

may, upon oath made substantiating the matter of such infor-

mation, issue a warrant. It is therefore submitted that the provi-

sions of these statutes have made this important change in the

practice as it formerly existed, by requiring that in all cases of

informations for offences the information should be in writing.

It is, however, due to the professional reader to remark that Mr.

Archbold lays down a different rule as to the necessity in all cases

for a written information. In his work on Sir John Jervis' Acts,

referring to the 9th section 11 »fc 12 Vict., ch. 43, which is the

same as the 8th section of our Magistrates Acts, he says

:

" The first part of this section assumes that the information is in writing,

"for otherwise no objection could be taken for variance between it and the

" evidence adduced in support of it. But there is nothing in the statute

" that expressly requires that it should be in writing ; and no objection

" therefore can be taken that it is not in writing, unless in cases where it is

" specially required to be so by the statute creating the particular offence

" under consideration, or regulating the pi'osecution for it. In cases where
" it is so required it must be in writing ; in cases where the Magistrate intends

" to issue a warrant in. the first instance, it ought to be in writing, because

" the statute requires that the matter of the information should first be
" substantiated by oath or affirmation ; in cases of much importance, or

" where any complexity or diflaculty is likely to arise, the Magistrate will

" do well to require the information to be in writing ; but in all other cases

" a mere verbal information will be suflicient."

In view of so high an authority, it has not been without a great

deal of hesitation, and after very serious reflection, that a different

rule has been hazarded in this work ; but the conviction arrived at

by the author from a course of reasoning upon and comparison of

different sections of the statute, induced him to lay down the rule

that in all cases the information must be in writing, so that the

propriety of it might be determinetl from the considerations upon

which that ruling is based.
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It re true, as Mr. Archbold says, that the statute does not ui
express terms declare that in all cases the information shall be in
writing, but it does so by manifest implication, and by the use of
words tantamount to an express declaration. It has already been
shewn that the 2nd section directs that the " matter of such infor-

mation" shall be substantiated upon oath, and that the Justice
" before whom such information shall have been laid " may issue

his warrant, as indicating that the information must be in writing*

but by the 7th section it is enacted that in complaints where the
Justice is required to make an order for the payment of money,
it shall not be n«. ,3ary that the complaint should be in writing.

The exception, being thus limited by the statute the provisions of
which are intended to regulate all summary trials, establishes the

rule as to all other cases, and a distinction is thereby created

between complaints for the payment of money, and informations

for oflfences, which is readily understood when we recur to the 2nd
section, which again makes this marked distinction between these

two classes of cases, by enabling a Justice to issue his warrant in

the first instance upon an information, which he cannot do uponj

a complaint without first issuing a summons.

Then, again, how are we to understand the application in prac-

tice of the rule established by the 8th section, which enacts, " That
" in all case& of informations for any ofibnce, or acts punishable
" upon summary conviction, any variance between such informa-
" tion and the evidence," as to time and place, shall not be mate-
rial, unless we assume that the Legislature intended that " in all

cases of informations for any oflfence " the information should be
in writing ; and be it observed that this doctrine as to variance ia

limited by this section to informations only, and does not extend

to complaints, for this very obvious reason, that the preceding

section declares that the complaint need not be in writing.

Bearing in mind, then, these marked distinctions in the provisions

of the statute, as applicable to informations and complaints, we
have only to recur, if any further evidence were necessary, to the

form of the si' nraons, in the framing of which the Legislature has

again clearly indicated that all informations must be in writing-

and in that form laid before the Justice ; although in complaints

a verbal statement will suffice, and in that form made to the Jus-

tice. I'he words of the summons arei *' Whereas information hath
<* this day been laid (or complaint hath this day been madt)'
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" before the undersigned, &o.," which necoasarily presuppose the
layinff of an information in writins;, or the making of a complaint,
which the statute declares need uot be in writing. Then again,
notice tlio terms of the first enactment of the statute: "That ia
" all cases wh<;ro an information shall be laid be/ore one or more
" Justices of the Peace, Ac, and also in all cases where a com-
' plaint dhall be made to any such Justice or Justices, Ac, then
« in evert/ such case it shall be lawful for such Justice or Justices
• of the Peace to issue his or their summons." Language more
plain could not bo used to establish, tliat to vest authority in the
Magistrate to issue a summons, an information inwriting must be
laid before him, when taken in connection with the preamble,
which declares the intention of the Legislature to have been that
the duties of Justices should " bo clearly defined by positive
enactment."

In support of the doctrine laid down in this work, we would
further call attention to the remarks made in Wostoby's edition of
Stone's Potty Sessions, published since Sir John Jervis' Acts, at

p. 36

:

« Under some particular statutes an information it not Decossary to ini-
" tiate Uio proooedings in conuquenct of their being an express dispensation
" rolativo thereto

; but iu practice it is usual for Miigistratos in all cases to
"require an informaUon tn tvriting before tlioy will issue a summons. This
•• document may properly be disiTcnscd with in those coses where Justices
" are authoriaed to convict upon their oton view of the commission of an
" oflfenoo. The propriety, however, of haying* written information in all
" cases to be heard and determined by Justices is obvious to every person
" conversant with legal proceedings. It is of the same relative importance
" in the Court of Petty Sessions, as the declaration in the civil, and tho
" indictment in the criminal prooeedingg of the Superior Courts."

The result therefore of a careful consideration of this point is,

that although in England verbal informations were in some cases
permitted tn practice, yet the law has been and is, as laid down
in Stone's work, that unless expressly dispensed with by some
particular stivtute, every information should be in writing.

This principle of law was established as admitting of uo doubt
or exception, by no less a Judge than Lord Mansfield, ia the case
of i?. V. Fcarshire, 1 Leach C. C. 202. Upon an indictment for
a misdemeanour, parole evidence was offered of the information
which had been given before a Justice of the Peace, on which a
warrant liful iaDiio<1 TKa Aato.'nAnn*^^ ^^..^ i _u:..x.j ^i .
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ground that as it wft« the duty of the Mapistrato to take informa-
tionfl II. writing, tho written information which muHt bo presumed
to have boon talton wa« iiio only legal evidence; to which the
Crown officer r<ipliod that in misdemeanours of light complexion
the constant practice was to dispense with tho form of reducing
them into writing. Lord Mansfield in rejecting the evidence said

:

" It is tl.o duty of tho Magistmto to take all charge, o/whatiocvtr nature
•' land or complexion they may be, in writinif. In tho present ooho pan.lo

^

testimony cuiiiiot nt Ri.y rate be given of tho subject matter of the infor-
" mation, unless it be previously shown that the informant did not give hi*

1'^

do|)<)«ition on outb. and that ii was not reduced to writing. Hut, I am of
" opmion that, as it is the indispensable duty qT every Justice of the Peace to
" take the information in writing in all cases, tho presumption is, that he
has done his duty by taking it iu writing, and therefore the parolo evi-

" dence now oflfcred ought not to bo received."

Tlio parole evidence was accordingly rejected, and tho defendant
was acquitted in consequence of this objection.

4. Rules applicable to informations on oa/A.—Having dis
posed of tlie question, whether informations for oifcnces should bo
in writing, in a manner to leave but little doubt that to comply
with the law and the requirements of the statute, verbal infor-
mations should never bo acted upon, and that the issuing of even
a summons should n^/er take place, unless a formal information
in writing be previously laid before the Justice, it is necessary
now to notice a few of tho rules laid down in the authorities with
reference to informations under oath, and the manner of receiv-
ing them.

If the statute requires that oath should bo made of the com-
mission of tho offence to be charged against tho party accused,
then the Magistrate cannot legally act, unless such oath has been
made

;
and this must appear by tho proceedings, otherwise they

will be absolutely null. {R. v. Kiddy, 4 D. «k Ry. lu
; Cohen

V. Morgan, (J D. <fc Ry. 8 ; Basten v. Carew, 6 D. & Ry.'sss ; 3
B. & C. 249

; 2 Ld. Ray. 600 ; lirookshaio v. Hopkins, Lofft, 240

;

2 Chit. G. P. 155, 158, 160, 165, 172, and 173; 1 Paley, 17, 18
and 81; also Ex parte Aldridpe, 2 B. & C, 600; wllkins v.
Wright, 2 C. & M. 191 ; Reg v. Scottcn, l.S L. J. M. C. 58.)
Upon this principle the Superior Court at Montreal quashed the
conviction in No. 12, Kv parte Cooh, L. C. Rep., vol. 3, p. 496.
But if tho statute does not require the information to bo on oathj
then that form is unnecessary. The addition of it, however, will
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not pivjudioo. {Rex v. Wilh, lloM. 16; JJaitfcn r. Cftrtw, 3 B.
& Or«m 040.)

In cMm of MBault, inftHci«)iiN injuHof. to proporiy, nnd otliflf

OM08 wlioro tho Ptfttiito ri'qHiivn that tlie olfonco bIuhiUI b« nub-
•t«i(tiat»vJ tipon oath, if tho pnrty injuwd bo no wrcmnnlMU'ed M
to 1)0 \nu»hlo (o so«> ibo olfonoo cohuuiitod or to itiontlfy tho iwrson
it i« ji.lvisahlo for (ho iiiformor (o lay tl»o i»ifi»nnation without oath
M an oxhihit, utul to ondorno u[>on or appoiul to tho information
A Hhort iloposition of a person who can «>yoar to tho fact (ho m to
»f\\hfy the tonus of tho utatuto,) «.s tho Magistrate's jimtiHoation
for is^uinif tho pn>co»s nsijainst tho dofon.lant. 8noh a doposition
is absolii(«>ly nooossary whoro a warrant is insuo.! to arrost tho
tioftMulant^ iiistoad of a summons. (Stone's P. vS. 40; 14 Hnd 15
Vict, ch. 05, 8. 0, L. C. ; And Irt Viot., ch. 1Y8, s. 0, U. 0.)

5. Mode (if hiying iH/hrtnations on oath.-^U is inoumbont
on tlio Magistrate to take oary„ that tijo intbrmor «>r deponent do
stato in such onth tho particular facts as th«y (wcnrrfid, and that

ho do not swear as it is termed by the card in tho rftt/ vtonh of
tho statute ;—an«i unless tact^ essential to constitute the ott'onoe

complaincil of are apparently truly sworn, the Magistrate should
not issue oven his summons, and certainly not a mirrant, upon a
pfmml information, however technically correct. {Cohen v. Mor-
ptin, C Dowl. & liy. 'Ml ; 2 Chitty (J. P. p. 106.)

6. C^tme to be adopted bi/ jm)sccut<)r,—n\& proper course
to be adopted by tho complainant or informer is for him, either

alone or with his witnesses, witliout being inrtuencod by passion,

resentment or revenge, to state to tho Justice tho fact« precisely

as they occurred, and without urging or even soliciting a warrant
against the Justice's impression, leaving the Justice to act aw he
thinks lit; and if ho should mistake tho law, or wilfully issue

a warrant in a case where he ought not to have dono so, then the
informer and witness will bo wholly free from liability, {(Mm v.

Morgan, Dowl. & Uy. 8) ; utdivss indeed the party imprisoned
show that tho informer malicioJisly pressed tho Justice to issue his

warrant, {Elm v. Smit/>, '2 Chitty's Rep. 304; 1 i). «& R. 07*

Htnswortfi v. Fowles, 4 B. & Ad. 440.)

7. Course to be adopted by the /«,v#icc.—Lord Tentonlen,

one of the greatest lawyers tliat ever presided iti tho Court of

King's Bench, frequently expressed his wish that the Justices

would aiways, T.-hoa an iafonnatiou is preferred, iut«rrugato ili«
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infi>rmor nn.l IiIm wlttirwoB lioforo ho \mm\ tiU mimtnonn or yrav-
miit, wlictliof thorn wjih not noirid «!ir(;imiiitnnc«, ntfttiti];? ondh,
which might, (iiidor tho HtnUitn, (ioimtitnto a (loliiiujo, nnd not to
prorootl \intil ho wiw sntinHnd thiit at hmnt it wiw prohuhh) tiioro

wjw uol a primafacie dcfuiice ; hy which inonnii, ho ohwuvod, miinh
troubh* iind many frivoloiin iidbrnuitionB woidd bo uvoiddd (i
Chit. (I. r.

J..
1 08.)

' ^

It would ho iir<)|M«r in nil itiHtimcoB to follow tho foiogoinj^ riilon

with ref«<ronco to inforiniitioni rocjnirod by tho fitatuto U> bo nndor
oafji. Althon>i;h it wouhl hocmii that no objection oan bo mado to
an information read;/ prepared boing proscntod to tho .luHti<!o for
him to Hwoar tho informor, us to the truth; Ntiil tho .luntico

should bo Hatisliod, bofuro acting; upon it, that tho information in

m full and corroot in ovory particular uh ho oould dosiro it to be.

(2 Chit. (J. P. 15D ; Louw v. liroj-towe, 8 Bar. tfe Ad. nno.)

8. yVhcn Ihc oath should be administered.— h, iH.howovor

moro regular to admiuiHior tho oath in tho llrHt inntanco, so that

tho mattors rolatod to tho.JuHtic,o may bo uiidor tho sanction of an
oath; and the .luHtico whould cxamino tho party as to tho exact

facta. In Jicr v. Kidil,/, i Dowl. & Hy. 734, wlioio tho .hmtice

bud takou tho infornuilion and oxamination of tho witnoHHCH, and
thon adminiHtorod tlio oath, tho Court oxprc'Hsod its strong diHup-

probalion of tho irregularity of such practice, and wiid it wmh tho
duty of tho .liistico to adminiMlor tho oath in the lirst iuHtanco, in

order that the party hIiouUI bo undor tho Hanction of an oath at

the time ho gave Imr toHtimony.

In the following caws it was hold that tho same rule applien to

tho taking of depositions, upon tho hearing of an information
;

and, moreover, that tho depoHitions ought to bo taken in tho
genuine htngnatje of the ivitness himself. (Cohen v. Mori/an,

Dowl. & lly. H. In lie, liix., 2 Dowl. & lly. 251. Mills v. Col-

Utt, 2 Man. tfe Ky. 202 ; Hex v. Marsh, 2 H. & Croa. 717, 4 Dowl.
& Ky. 200.)

9. Ii\formatlan must he read to the party.—Another rule to

bo obBorved Ih, that tho information should always be carefully

road over by the Magistrate, or in \m prcHonco, to the party Hwear-

ing to tho factH. Tn tho lato case of Caudle v. Seymour, I Ad. &
El. (N. S.) 880, which was an action of trcHpaHs against a Magis-

trato for canning the riaiiitiffto bo apprehended on a warrant, tho

facts were those : complaint was made to Mr. Heymour, a Magis-

,f^
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trate, that the Plaintiff had injured a child (16 years of a^) by
bad surgical treatment; the child being unable to leave her house,
the Magistrate and his Clerk wont to her own dwelling. The
deposition of the girl was taken by the Clerk, but not by the
Magistrate, as ho was not in the same apartment. The Magistrate
granted his warrant, and the Plaintiff was apprehended, and was-
brought before the Magistrate, who afterwards dismissed the com-
plaint. Upon an action being brought against the Justice for false

imprisonment, the Plaintiff had a verdict; and upon a motion for
a new trial the Court discharged the rule, holding that the Magis-
trate acted illegally in granting a warrant upon a deposition not
sworn in his presence. Upon this point Coleridge, J., observed

:

"It is far too common a practice for the Clerk to examine the witnesses
" apart, and take down the answers, and then road them over to him in the
" MnRistrate's presence. It is true that a Magistrate here has jurisdiction

^'
over the oflfence in the abstract; but to give him jurisdiction in any ease

" It must be shown that there was a proper charge upon oaO> in that case.
" A man has no right, because he is a Magistrate, to order another to be taken
" for an offence over which he has jurisdiction, without a cliarge remilarlv
"made."

e 5 /

In another part the same learned Judge observes

:

"A Magistrate taking depositions has a discretion to exercise: he is to
" examine the witness, hesr his answers, and judge of the manner in whi. li

" they are given. If he does not, how is he, supposing the charge were
" felony, to decide whether or not boil shall be taken I

So, too, Patterson, J., observed

:

"As to the other point. Magistrates should be carefid not to commit this
« part of their duty to a Clerk. Depositions of this kind are not like affida-
•' vits hero, which are made to be used or not by a party in a cause, as he
" sees fit. It is a matter of some discretion to determine how depositions
" are to be acted upon, and they ought therefore to have the Magistrate's
" full consideration."

In Stevens v. Clark, Car. & Mar. 500, which was an action of
trespass against a Magistrate, Cresswell, J., said

:

" If a Magistrate issues a warrant, he must be able to shew his informa-
" tion, else there is no foundation for the warrant There is a summons in
" this case, and as the Plaintiff, it appears, was going off, the Constable takes
" him on a warrant from the defendant. There is, therefore, here a warrant
" without information on oath, upon which to (jround it. The warrant is
" executed, and therefore the whole imprisonmp.nt is illegal."

These authorities sufficiently establish that in all cases where
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elrcvTiMpeotion and care, and that in taking an information upon

which a warrant is to be issued, they have a discretion to exeroiB«,

and that they should themselves judge of the weight and impor-

tance of the facta stated, and form their own conclusions, from what

they see and hear, of the propriety of arresting the party com-

plained against



CHAPTER I.

POWERS AND DUTIES OP JUSTICES. AS RELATE TO THEIR
SITTINGS AND THE EXERCISE OF THEIR JUDICIAL FUNC-
TIONS.

1. Demeanour o/Jutticet.

2. Sittingt to be public.

3. Power of one Justice to hold titiings,

4 What acts may be done by one, where two or more are required to convict.
5. When advisable that more than one should sit.

6. Wien one or more Justices have heard a cause, whether others can inter-
fere.

7. If heard before two or -yre, they must all be present when they conclude
and decide it ,

8. Should they differ, what course to pursue.
9. ITieir power to correct their proceedings, and when.

1. Demeanour of Justices.—In the exercise of their judici-
ary power, Justices should so demean themselves as to avoid the
suspicion that they are actuated by favor or prejudice, as nothing
will tend more to advance the administration of justice, ensure
respect for the law, and their authority, than the impartiality of
the Justices; while on the other hand nothing can be more
injurious to the proper working of the system of summary trial,

and calculated to bring the bench and the law into disrepute, than
an opposite course of conduct. Archbold, in his work on Justices
of the Peace, vol. 2., p. 30, says : " I shall merely observe here,
" that it is of the last importance, in a country like England, that
" these several duties be performed temperately ; that justice bo
" administered by the magistracy of the country, not only fairly,

" but in a manner so mild, so temperate, so unimpassioned, that
" every person present must be convinced that justice is admini&.
" tered fairly and without prejudice."
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2. Sittings to be public.—In all cases of summary jurisdic-

tion, where Magistrates exercise judicial authority, they must sit

in an open Court, where the public may have free admittance to

such an extent as the accommodation of the place may afford. And
even when a Magistrate hears a case at his private residence, as

is frequently done in country parts, he must be considered as con-

stituting a Court of Justice for the purpose, and must accordingly

throw opon his doors for the admission of all parties, to a rear

sonable extent, who may be desirous of hearing what is going on.

In 1829 it was so decided in K. B. in the case of Lauheney v.

Cooper, 10 Bar. & Cres. 237.

In the 11th section of the Magistrates Acts we read : "And the

room or place in hich such Justice or Justices shall sit, to hear

and try such complaint or information, shall be deemed an open

and public Court, to which the public generally may have access,

so far as the same can conveniently contain them."

3. Power of one Justice to hold sittings.—As to the power
of one Justice alone to hear and determine a complaint or infor-

mation, that must depend entirely upon the terms of the statute

upon which the proceedings are had, and which every Magistrate

should in the first instance carefully examine, before he undertakes

the judicial cognizance of a prosecution unassisted by other

Justices.

If the statute requires a conviction or otherjudicial act by tfo
Justices, a conviction by one only would be void ; and the two
must meet and jointly together hear all the evidence, consult

together, and be present when they actually conclude upon and
render their conviction. {R. v. Redware, 3 T. R, 680 ; Battyi
V. Gresley, 8 East, 319; i2. v. Coin. St. Aldwins, Burr. Sett. c.

136 ; R. V. Forrest, 3 Term R. 38 ; and 2 East, 244, R. v. Great

Marlow; 2 Chit. G. P. 153 ; 2 Archbold, J. P., 31.

This principle is also clearly established by the following proviso

to the 25th section of the Magistrates Acts

:

" Provided always, that in all cases where by statute it is or
** shall be required that any such information or complaint shall

" be heard and determined by two or more Justices, or that a
" conviction shall be made by two or more Justices, such Justices

" must be present and aJing together during the whole of the

" hearing and determination of the case.^^
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4. What acta may be done by om, whrre two o- nwre are
requxred to COntlc/.-AltIu,ugh two Justice. ,nny bo required
to hoar « proaocution «nd dotormino tho ««,„«, any ono ji.ticomay rcco.vo tho .nformaUon, mm a «»,„,nonB or warrant, and
after conviction any ono J„«tico may onforco tho paymont of theponaty or connnit the offender. This i. provided for by the
•iHtuto of L. 0. 4 (Joo. IV.. oh. IP «. 7,_ftnd of U. c. 2 Wm
i v., ch. 6, 8. 2

;
and hkowise b- Boction 25 of the Magistrate? Aot«.

>v nch enact^ " Th«t in all cases of sun.mary proceedings, Ac.
^^

It shall bo hiwful for one Justice to receive such information or

^
comp mnt, and to grant a summons or warrant thereon, and to

^^

««uo h,s Hun,mons or warrant to co.npel tho altondanoo of any
witnesses, and to do all other acts and matters which may be
necessary, pnUminary to the hraring, even in cases whore, by the

^^

statute u. that behalf, such inforn.ation and complaint must be

« criTll T""' f^'"''
'•' n.ore.Tn«Uce8, and after the

^^

case shall have boon so heard and dotoi mined, ono Justice may

" Tu n"! T'*''""''
"^ f'•"" "' «^>'"'"'^'"«"t thereon: and it

shall not be necessary tlmt the Justice who so acts, beforo or after

L sir""' M) Y ?" '"'^"^^ ^^ «"« ^' ^''« •^-^>- ^y ^^^the said 0^0 shall be hoard and deto mined."
6. When advisable that more than one should ait.-^Inmany causes, one Justice can hear and dotormino a complaint or

t n "V"*""^^
*'' ^^'^y *^ »"««» •* would undoubto^lly

bo adv.ab e that the attendance of two or more Justices shouldbe p ocure<i whenever practicable. Mr. Stone, in his work, at p.Z- recommends th,s course, and gives as a reason " that justicemay no only be faithfully and i.npartially administered Lfl
ToTT/ •' " ?"^"°

'
'""'^ ""^ ^^•'" ^'« "^^--^ J'koly 10 result

from the decision of two Magistrates acting together, than from
the decision of ono, be it never so fairly and honestly given."

With reference, however, to this subject it is necessary to laydown cortjun rules to prevent Justices from falling into error
which m tins country has not unfrequently happened, resulting in
the convictions being quashed.

6. When one or more Justices have heard a cause, whether
others can interfere.-Wo will assume il-^t but one Justice is
requirec ^o convict, under the terms of tlie statute, but that tho
attendance of two or more Justices is desired. Care should be
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tnkon tlint IIicro ./unticen bo in nttondance at tlio time and place

indicatod for tho appoaranco of tho acciwcl in tljo procetw iwnied

against liim, and that thoy bo ''present acting together during the

" whole of tie hearing and determination of the cate^ Thin ronults

from tho principio estubliaiied with rofurenoo to tlio jurimliction of
JusticoB, and hiid down in 1 Paley, p. 10, in tho following words

:

" That tho jnrisdiction in any particular ca«o attaohon in the

first sot of MagiHtratos dnly authorized who have pomemon and
coi, ince of the fact, to tho oxolusion of tho soparato juriwliction

of all others
; so that the aots ji any other, ox(!ept in conjunction

with tho first, are not only void, but such a broach of tho law at

Mubjoots thorn to indictment."

Tho Act of L. 0. 4 Ooo. IV., ch. 10, moreover requires that ''true

and faithful minutes or memorandums at length of every convic

<ton" should bo kept by Justices, and bo signed by thoso "present
*' during tho proceedings which may have been had." Hence it

will not do for one or two Justices who have hoard a case, and
tuo evidence adduced, afterwards to call upon a second or third

Justice who has not hoard the witnesses give their evidence, to

assist and join in the rendering of a conviction.

For this reason, in Ex-parte 1 )oli8lo, tho Superior Court at Mont-
real, on tho 20th September, 1853, quashed tho conviction. The
facts of tho case were tbe" : Bibaud, tho prortocutor, laid an

information before a Justice against the defendant, Delislo, for

trespass and cutting trees on his land, on tho statute 13 and 14
Vic, ch. 40, 88. 2 and 3. Witnesses were ox, mind, and the case

argued by counsel before one Justice only, whereupon an adjourn-

ment took place. The Justice being desirouc of the assistance of

another Magistrate, on tho day appointed by the adjournment
two Magistrates sat, ono of whom had heard the case and the

evidence of tho witnesses, the other had not. But the parties

again appeared, and a fresh ar,"''iment was had before the two
Justices, upon the evidence of tho witnesses, which had bee.i

reduced to writing, and thereupon a conviction was rendered by
both Justices against Delislo, who removed tho record by certiorari

to tho Superior Court. The principal objection urged by Delisle's

counsel for quashing the conviction, and adopted by the Superior

Court in rendering its judgment, was that the interference of the

second Justice was unwarrantable, that he had no power or



64

ca^e wherein the witnesses were not sworn and examined before

J.
If heard before two or more, they must all be present

^hen they conclude and deddeit.~~'Th^ application of this rule
extends with equal force to other cases. For instance, should two
three, or more Justices have heard a cause and the examination
ot the witnesses, they must all be present at their deliberations,
and at the rendering of the conviction, and this notwithstanding
that under the statute me Justice may convict, or that a difference
ot opinion may arise in. the opinion of two out of three sitting
Magistrates. (See proviso of section 25 of the Magistrates Acts.)

It was so held in a case of Ex parte Eobertsm, decided by the
Superior Court at Sherbrooke in July, 1853. The case was
not one of a conviction by Justices, but a judgment rendered in
the Commissioners Court, removed by certiorari; but if the rule
applies to Commissionci-8 Courts holding civil jurisdiction, it ought
to apply with double fore to convictions by Justices, ^hich aremvanably governed by more stringent rules. Under the Com-
missioners Court Act, oho Commissioner is authorised to hearand determine a cause. In the case referred to, which was a

r Tfr'""'
'^' ''"^' "^^ ^''''^' -J «^<^ witnesses wereexamined before ^ree Commissioners, and an adjournment tookplace

_

Subsequently two of the Commissioners, ii. the absence ofthe third rendered judgment for the plaintiff. The Superior Court

stner to h f."'"' ''' ^'' '''' P^^«^ *« -« C-"'"-
loner to hear and determine a cause, .. ^ that the judgment of
.0 ou of tkre. Commissioners was the judgment of thel^^
ha 1 Tl "" ^'"'^ ^'^''' '^'''^ '^' '^' CommissionJ:had no author, y or jurisdiction to render a judgment in theabsence of the third Commissioner. The authorit/ cited by thecounsel for quashing the judgment, taken from Guyles MpeHote,
vol. 9, verbo ^^ Jugement;^ and adopted by the Court in quashin;
t... judgment, is as follows

:
" Lorsqu'il y a plusieurs Commissaire!nommes pour decider une affaire. Us doivent tons aHster aujugement^^ moins que la commission ne porte qu'ils pourront

"jugerenl'absencelesunsdesautres"
l"""-onc

153 ^'"wT"
"^

f
"' '"'' '' «"*'«f««^«^^Jy g-en in Chitty's G. P.

53 When a statute requires a conviction or other>i/a/ actby two Justices, then a conviction by one would be void, and thetwo must meet and jointly togother hear all the evidence, and
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" consult together and be present when they actually conclude
" and determine upon their conviction. In ministerial acts to be
" done by two Justices, it is true that it has been held to suflSce,

" although the signatures and actual concurrence of each take
" place when they are separate ; but the circumstance of an act
" being judicial, that is, the act of mental consideration and deci-
•' sion after discussion, makes the legal difference.''^

8. Should they differ, what course to pursue.—Thm also

where a case is heard before two Justices who disagree, a third

Justice caniiot interfere or join in the proQeedings of the two so

as to render the judgment of the majority. The only course that
can be pursued, so that a de ' ion may be legally had, is to adjourn
the case for the purpose of being heard before another Justice in
conjunction with tnose who have already heard the case. In Oake's
work on Con., p. 89, we find the following : " Should there be a
division of op' on on the case and the judgment, there ought to

be an adjournment to procure the attendance of another Justice,

when the case is re-heard, 14 J. P. 366 ; 15 J. P. 828."

The re-hearing, however, should be complete, and the proceed-

ings should be commenced, and witnesses sworn and examined
anew, as if the case had been origina'ily called before the Bench
as newly constituted. A difficulty may sometimes present itself

in carrying out this in practice in every case, as the division may
not be known to the parties until the day appointed for the deci-

sion, when one c. both of them may be absent. What should be
done in that case will be pointed out in the second part of this

work, as the subject of proceedings at the hearing, to which this

relates, will there be treated of.

But should there be more than two Justices at the original

hearing, although there be a difference of opinion between them,
an adjournment for a re-hearing is not n ^ary, as the majority

may, all of the Justices being present, renu .. a decision ; the Clerk
or Justices noting in the minutes the dissent of the Justice or Jus-
tices who do not concur.

9. Their power to correct their proceedings, and when.
—Justices have the power to alter their judgment during the

continuance of their sittings, that is possessed by the Court of

Quarter Sessions. (Oake's Syn. 89.) They have power also, after-

wards, to correct matters of form, or state matters of fact in a

more formal uiape in their convictions, although an imperfect
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(«""'"» » Ainmint, I Jt. A n. 432)
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to the Mftgi«tratG(i AoU, it will U found that tJie word onfer m
u«ed with roforenco to complainU "for the payment of n.oney or
otherwme," m distinguishable from the eonviction, which applies

Z Xt""""""""
^'"' '"'^ ''"""°"' '" *"^ P""'«^«''l« l>y imprisonment

It ia necoMnry to observe also that the power of Justices to
correct matters of form, or stote matters of fact in a more formal
shape in their convictions, cannot bo extended so as to embrace a
general power of amending the proceedings before them, a, they
have no power to alter or a.nend the information, complaint
summons or warrant, without the express consent of the defendant
08 shewn hereafter,

'

1
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CHAPTER I.

§ VII.

POWERS AND DUTIES OP JUSTICES, AS RELATE TO THEIR SITTINGS AND THE EXERCISE OF THEIR AUTHORITY^

1. Mnxt appoint a Chrk in L. O.
2. Power of dismissal.

8. Daty of Clerk.

4. As to capacity of Clerk.

6. Clerk's fees in Lower Canada.

6. Fees of Justices and their Clerks in Upper Canada.
1. Justices to appoint Constables.

8. Attendance 'f Constable necessary.

9. Duties of Constable.

10. Po^er of Justices to maintain order and commitfor contempt.
IX. Other modes ofpunishing abuse or slander.
12. In ekat cases indictment will lie.

18. Justices must not be in fault,

14. Provisions of the Magistrates Acts,

1. Must appoint a Clerk in L. C.-Justices of the Peace in
Upper Canada discharge the duties of their office unassisted by a
Clerk, thereby deriving for their own advantage the fees established
by law. Their power to appoint a Clerk seems to be recoo-nized
by the 14 and 15 Vict., ch. 110, which regulates the rate of fees
to be paid to Justices " and their Clerks.'.' But the Statute Law
of Lower Canada renders the appointment of a Clerk indispen-
sable, inasmuch as certain duties are assigned to the Clerk, not
only by G Wm. TV., ch. 19, as noticed hereafter, but also by the
Magistrates Act 14 and 15 Vict., ch. 95, which, by the 27th
section, enacts, that the amount to be levied by warrant of distress
shall be paid to the Clerk of the Justices, to be by him paid over
to the parties entitled to the same ; and likewise provides for the
i-endering of accounts by such Clerks to the Clerk o. Ihe Peace for
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the district.(a) As the law has thus confided an important trust

to the Clerks cf Justices of the Peace, they should be careful to

select fit and proper persons to discharge those duties. In thei?

selection they should be influenced not only by the honesty of the

party, but also by his fitness and capacity. An intelligent Clerk

can bo of the greatest assistance to Justices in the dischai^ of

their duties, as in many instances it will happen that they have to

confide, to a certain extent, in his correctness and vigilance,

2. Power of dismissal.—As to the dismissal of a Clerk, it

has been hold in England, that be may be appointed and disnnissed,

and another appointed in his stead, without any cause assigned;

and where an attorney tnoved for a criminal information against

Justices for having malicious'y, and without reasonable or pro*

bable cause, removed him from the ofiice of Clerk of the Petty

Sessions for a certain division of the County of Kent, the Court

refused it. saying " that a Clerk to Justices has no legal hold upon

his office; he is only appointed to assis, the Justices; it is an

office during pleasure, like that of a Vestry Clerk." {Ex-parU

Sandys, 4 B. & Ad. 863 ; 2 Arch. J. P. 450.)

3. Duty of Clerk.—The person eatrusted with thQ discharge

of the duties of Clerk should, in every case, before the day appointed

for the hearing of a cause, make arrangements to secure the

attendance of a competent number of Justices, where more than

one Justice is required by the statute, or that, from the number or

importance of the causes, the attendance of more than one may

be desirable. Ho should alro prepare an outline of the minutes

of the proceedings, shewing the several cases to be heard, with the

names of the parties, &c., and take care to have the original infor-

mations in readiness to be produced. Likewise he should have in

readiness the statutes, to which reference may be required by the

Justices in each particular case. (Stone's P. S. 80.)

The Act of L. C. 6 Wm. IV., ch. 19, s. 1, enacts, that the person

performing the duty of Clerk "shall, under the dictation and order

" of the Justice of the.Peace, keep the register of such Justice oi

" the Peace, without being entitled to any remuneration for so

•* doing; and such Clerk shall likewise, at his own cost, (either by

•« employing a pei-son to do the duty of orier, or otherwise) cause

" order to be maintained during the sittings of the Court, and

(a) Thia provision of the Mngistrate's Act of I* 0. is not contained in that

of u. c, ic Vict., ch. ns.
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'•BhM execute all the order, which .hall be made by any «„ch

«« okJii- ^®' ""dor a pena ty of twentv

meritionej m the third section of this Act

"

O 'o IV 1 'r'"'."""''.'"
"""P"""™ "'"- "« Act of L. C. 4

pursuance of an, ,a„ or ,.a.u.e it'llVI:Z:Z «'W

..tion, and .he ^a, wLrk:'Zritlirirto
miu 10 Vict., ch. 96, as to the receipt of penalties andtl e accoun .„g for the:., which will be noticed'in the^ co d "tof this work, wherein the proceedings after conviction will be dcusse

,
and the distinction between the law of Upper In Low ^Canada as to accounting for fines and penalties, will be shewn

5. As to capaciUf of Clerk.-The Justices will likewise fi'ndtheir task a much easier one, should their Clerk be a person towhom they can confide the writingdown of the " true and faithful
mmutesormemorandumsatlengthofevery conviction,"requiredby
law to be kept and signed by them in a register. In this is compnsed the important duty of taking down correctly the evidence
of the witnesses of which more will be said hereafter in another
part o£ this work.

Should the Clerk be incompetent, either from incapacity orfrom Ignorance of the language ofthe witness, properly to discharge
th.s duty, the Justices will not be absolved from responsibility
and in that case they must perform that duty themselves. The
Legislature has thrown this duty upon them, and it must not beentrusted to a Clerk incapable of discharging it ; and whethe
competent or not, the Justices are bound to see that the evidence
» propei-ly taken down, in order that the proper corrections bemade before the examination of the witness is closed

It IS evident that a Clerk familiar with the French 'and Englishlanguages should be selected for this office in Lower Cana'awhere a mixed population is to be found in almost ev«rv n«..JeU
'

- . —J j,„, ,„i^.
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6. Clerk^s fees in Lower Canada.—T!ho, 6 Wm 17., ch.

19, 8. 1, enacts, "That no individual acting as Clerk to any
. Justice of the Peace, in the country parishes, shall at any time, or
under any j.retext whatsoever 'lemand or require higher fees than
those h'^t-oafter mentioned, that is to say :

£ ». d.
For drawng up a deposition 2 6
" " " warrant 2 6
" " " bail-bond, 2 6
" tanking out a commitlimut, 2 6
" " " summons, q j 3

" each copy of summons, q q
" " out a subpoena 1 q
" " out each copy,

, q q q
" entry of a final judgment, 13
" a copy thereof,

j 3
" a warrant of execution q 1 9
" eacli nopy of an entry in the Register (for each 100 words),,.006
The Srr" sect, imposes a penalty of five pounds currency for any

contra-, juon of the Act, which would include the offence of
exacting higher fees than those mentioned in the Act. (Rev Sta
L. C. 182.)

^

The Magistrate's Act of L. C, 14 and 16 Vict., ch. 95, by sec-
tion 17, empowers Justices, in all cases of summary convictions
or orders, to award such costs as to them shall seem reasonable

;

and by sect. 26, the Justices of the Peace, at their General or
Quarter Sessions for the several districts, are empowered to make
tables of fees for Clerks of the Peace, Clerks of the Special and
Weekly Sessions, and Clerks of the Justices of the Peace within
their several jurisdictions, to be signed by the Chairman, and
approved or altered by the Secretary of the Province. The tables
80 approved or altered, the Secretary shall certify as proper to be
demanded and received by such Clerks throughout the Province,
and copies shall be sent to the Clerks of the Peace in each district'
to be distributed to the Justices, and to be by them placed in the
hands of their Clerks respectively ; and if, after such copy nhall be
received hy suck Clerk, ho shall demand or receive any greater
fee than such as is set down in the table of fees, he shall forfeit
for every such demand or receipt the sum of twenty pounds, to
bo recovered by action of debt in any Court having jurisdiction
for that f;iaourit, hj any person who wlH sue for the same.
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*" Quarter Sessions in April, or the greater part of them, to nomi-
" nate and appoint yearly a sufficient, discreet and proper person,
" to serve the office of High Constable in each and every district,

" and also to nominate and appoint such a sufficient number of
" persons as in their discretion will be necessary to aerve the office

" of Constable in oach and every parish, township, reputed town-
" ship, or place ; and the said Constable and Constables, before.

" they enter into their office, shall severally take the following.

" oath, to be administered by any Justice of the Peace :"

You shall well and truly serve our Sovereign Lord the King (Lady the
Queen) in the office of for the of
for the year ensuing, according to the best of your skill and knowledge.
So help you God.

" And aftev such service such person shall be exempt from any
" of tho ortices mentioned in the Act of three > cars." The whole
of this Act, except the above section, has been repealed by 6 Wm.
IV., ch. 8.

Justices should, as a matter of precaution, have one or more
Constables in attendance at their sittings, for the purpose of keep-
ing order and taking parties into custody who should wilfully

molest or insult the Court. (Stone's P. S. 24.)

6. Attendance of Constable necessary It is essential that

the Constable or peace officer who may have served the process

issued should be in attendance before the Justices on the return

day, as in the event of the defendant not appearing, he must be

examined under oath as to the service of the summons, in order to

justify proceedings being had ex parte, or the issuing of a warrant.

The first section of the Magistrates Acts provides :
" And every

" such summons shall be served by a Constable or other peace
" officer, or other persi i to whom the same shall be delivered, upon
** the person to whom it is so directed, by de'-vering the same to

the party personally, or by leaving the same with some person for

*' him at his last or most usual place of abode ; and the Constable,

" Peace Officer, or person who shall serve the same in manner afore-

" said, shall attend at the time and place, and before the Justices in

" the said summons mentioned, to depose, if necessary, to the service

" of the said summons.''''

Unless oath be made of such service, the Justice cannot, in the

absence of the party, examine the witnesses, or proceed to a con-
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viotioD. (R. v. AlUngion, 2 Str. 678; R. v. Venoblea, Id. 630 j
Hep y. Simpson, 10 Mod. 248, 341, 879; :,aund. on Con. p. 32.*

The Superior Court, at Montreal, on the 20fh February, 1856,
in No. 463, Ex-parte Moore, quashed a conviction l-\>\ ex parte, in
4he abaence of the defendant, the Justice having omitted to exam-
ine under oath the Constable who served the summons, as to the
•ervice of it, although a return of service was endorsed on the
ummons, signed by the Constable, certifying under his oath of
office the service made by him. The Superior Court regarded this
return as no proof of service, and that, to comply with the require-
ments of the statute, the Constable ought to have been sworn -ind

examined by the Justice as to the service, so soon as the defend-
ant's default to appear was ascertained, and before proceeding any
further with the cause. Several other judgments have been given,
•ustaining the same principle. Hence the necessity for the attend-
ance of the Constable at the hearing,

7. Duties of Constable.~lt forms a part of the duty of
Constables to assist the Justices in maintaining order and deco-
rum, during their judicial inquiries, and the summary trial of cases
brought before them. Unless order and proper decorum be en-
forced whilst Justices act in their judicial capacity, all respect

which is f'urf to their office, and to themselves individually, will be
«©' at nought, and the proper discharge of their duties impeded.

8. Power of Justices to maintain order, and commit for
contempt.—It is proper here to examine into the power by law-

vested in Justices for that object. They are protected from slander

and abuse m the execution of their duty. Thus a person who
charges a Magistrate with acting corruptly, or partially, is liable

to an action. And if said in the ^ -esence of the Magistrate, he
may forthwith commit the offender for such slander or abuse
provided such commitment be made out in writing and duly
signed. {Aston v. Blagrave, 1 Str. 617 ; 2 Ld. Ray. 1369.) And
it must be /or a time certain; a commitment therefore, until the

defendant is discharged by due course of law, is bad. IR. v. James
5 B. & ^. 894 ; 1 Deacon, 298.)

The power of committal for such contempt must be understood
as existing only in cases where the abuse or insult is offered pub-
licly to the Justices, when acting in their judicial capacity, and
not it seems when they are merely acting ministerially. (1 Str.
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421 ; 14 East, 86 ; Mayhew v. Locke, 1 Taunt. 63 ; R. v. Jamts,

6 B. & A. 894.)

9. Other i."wdes ofpunishing abvsi or ^Zarufcr.—Anotber

mv.i of punishing a party for contempt, and said to be t)ie proper

-11 86, is first to oblige hinr? to find sureties for his good beha-

' 'Our, and, in default of his so doing, then to commit him until

t 1 next Quarter Sessions, unless he sooner find such sureties, and

1^ enter into his own recognizance for his good behi lour. {R.

7 LangUy, 2 Ld. Ray. 1030, per Holt, 0. J.) The result of such

course being adopted, is to oblige the off'ender to answer to any

indictment which may be preferred against him for the contempt,

which in law amounts to a misdemeanour.

A Magistrate may himself punish the offender, and exercise the

powei of committal for contempt, or he may proceed less sum-

marily by way of indictment again?t the ofifender, if he should

think proper, instead of committing him. (/2. v., Collyer and

another, 1 Wils. 332 ; S. C. Say. Rep. 44 ; R. y. Revel, 1 Str.

420). And the death of the Justice will not work the discharge of

the recognizance. (Id. 222, R. v. £Uers.)

Whether a Magistrate not holding any sittings, but in his

private office, can commit for a contempt, does not appear to have

been expressly decided. In Petit v. Addin ' n, Exq., Peakea

Rep. 62, Ld. Kenyon, C. J., said he must own he had a leaning

on his mind, but still he would not deliver or intimate any opinion,

as he wished the question to be seriously considered and deter-

mined in Court.

But a Magistrate is not without redress, where the slander is

intruded upon him when he is not acting judicially. He may

have an action foi such words as the law deems actionable, or he

may cause tha speaker to be bound over for his good behaviour.

(W. Kel. 133' R. V. Cotton, S. C, 2 Bernard, 313.)

And for such slander uttered behind his back, it seems that

suretyship for the good behaviour of the party may be required.

(1 Ventr. 16; Holt's Ca. 331; 2 Salk. C98 ; n Mod. 29; 12

Mod. 514.)

But the Justice who has been slandered ought not to bind the

party over ; he should get one of his brethren to do it for him.

(12 Mod. ut snprd, by Holt, C. J.; 1 Hf.wk. ch. 21, s. 13.)

The Justice may bind the party over for a limited time, and hi»

authority in this respect is very extensive : thus where a Justice
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bound

K'ng'8 Bench held that he did

a party over to keep the peace for two years, the Court of

' '^'ithority,
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.2. Prom«o«. o/ the Magistrates AcIs.-tZ forlin.review of authorities sufficiently establishes that Justices hvf-pie power vested in them by law, to preserve order and^nrtarn respect for thoir authority as Justices, whilst so actingOur statute contains no provision on the subject as relating tond ndual Justices; but by section 30 it is enacted, "That^any

4 netr "m 'T'"^"'^"'
^'^^''««' ^«''- Magistrate orStipendiary Magistrate as aforesaid, sitting as afores^Sd at any
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" Police Court, or other place appointed in that behalf, shall have
" such like powers and authority to preserve order in the said
" Courts during the holding thereof, and by the like ways and
" means as now by law are or may be exercised and used in like
" cases, and for the like purposes, by a.ny Courts of Law in thie
" Province, or by the Judges thereof, respectively during the sit-

" tings thereof." A similar provision is contained in the 29th
sectioh of U. C. Act 16 Vict., ch. 178.

It is singular that these provisions should have been enacted
with reference to Inspectors of Police, Police or Stipendiary Ma-
gistrates holding Police Courts, and not extended to Justices

generally, acting in their judicial capacity. But the truth is, that
no suc-h provision is to be found in the Imperial Statute 11 and
12 Vict, ch. 43, from which our statutes are boriowed, and, in
fact, may be said to have been unnecessarily introduced therein,
as by the comnon law Justices have sufBoient power, as we have
seen, to maintain order, and punish offenders.

In addition to the authority of Justices, hereinbefore adverted
to, it may be stated that in the case of E. v. Cotton, W. Kel. 133,
S. C. 2 Barnard, 313, the Court held that the Magistrate may fine

an offender for a contempt, and commit him in case of non-pay-
ment; and in Collier v. Ificks and others, 2 B. & Ad. 663, the
Judges ht'Id that Magistrates had a discretion in <'.omm(m with
other Courts of Justice, in regulating their proceedings, and pow«r
to maintain proper decorum during their sittings.
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CHAPTER ir.

§1.

THE GENERAL REQUISITES OF AN INFORMATION,

1. What an information must contain.

2. Time when exhibited.

3. Place where, exhibited.

4. Name and style of Justice before whom laid.

5. Name of infor,>»r.

6. Name of dethtdant.

7. Date of offence.

8. Mole of stating date ofoff'ence.

9. How affected by the Magistraten Acta.

10. Place where offence v^as committed.

11. Omission of statemeAt of place not cured.

1. What an information must contain.—The information or

complaint is the foundation of all the subsequent proceedings

before the Magistrate, and must distinctly set forth : Ist, the day

and year it is exhibited ; '2dly, the place where it is exhibited

;

3dly, the name and style of the Justice or Justices before whom
it is exhibited; 4thly, the name of the informer and defendant;

5thly, the time when the offence was committed ; 6thly. the

place of its commission ; Vthly, the statement and nature of the

offence ; and lastly, the conclusion.

2. Time when exhibited.—The day and year of exhibiting

the information must be specified, fc the following reasons : Ist,

that it may appear to be subsequent to the v^ffence and prior to

all the other proceedings ; and 2dly, to ascertain that the prose-

cution is within the time limited by the statute. {Mex v. Fullu^

1 Ld. Ray. 510; Rex v. Kent. 2 Ld. Ray. 1540; Paley, 15;

Deacon, 306 ; 1 Archbold J. P. 312 ; 1 Burns J. P. 731.)

3. Place where exhibited.—The place where the informatio ;

is laid must also be mentioned, to shew that the Magistrate at the

time was acting within his jurisdiction. (Bosc. 24 ; Paley, 79

;

i
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Kite and Lane's case, 1 Bart. <fc Cr. 101 ; 1 Archbold J. P. 312
;

1 Burns J. P. 731.)

Ill 2 Chitty's G. P. 161, It will be found that the author differs

from others as to the necessity of these appearin^r in the infor-

mation. Mr. Chitty thinks that it is not necessary they should

appear by the information, but simply by the conviction. He
gives, however, no authority in support of his opinion, which
would appear irreooncirUble with other portions of his work.

For instance, at page 150 of the same work, Mr. Chitty says:

" Before we consider the parts and requisites, it is a good general
" rule that an information should ho framed with as much care
* as an indictment or declaration, and the rules affecting them
*' should be cautiously consulted and adhered to." A form of

information is then given at the bottom of th.vt page, in which the

time and year, as well as the place of exhibiting the information,

are expressly set forth.

On this point, instead of being guided by the opinion of Mr.

Chitty, it would bo safer to follow the authorities referred to, mA
to state the day and year, and place of exhibiting the information,

sanctioned as it has been by a long course of precedents, and

settled as well by ancient as by modern decisions. [Rex v. Picttm,

2 East, 196; Rex v. Chandler, 14 East, 272; Rex v. Peerless, I

Q. B. 143.)

4. Name and style of Justice before whom laid.—The name

and style of the Magistrate before whom it ia laid must be set

forth, so that it may appear that he k a Magistrate of the district,

or residing in the county or place where the oflence is stated to

have been committed, in order that his jurisdiction may be shewn.

{R. V. Johnson, 1 Str. 201.) This is the more necv^saary v/here,

under the terms of the statute, the jurisdiction is limitc' to the

"next" or "nearest" Justice, or *'ig Ji:.itice "residing in the

county" or "municipality," as unless the Justice Se so 'i ?cribed,

according to the circumstances of each case, h's jurisdicition would

not be made apparent. {Sanders' case, 1 Saunders, 2fl
, 2 Salk.

471 : Rty V. Martin, 2 Q. B. 1037 ; J\ y v. Mm i New Sess.

Ca. 585; Rey v. The Justices of ffcrffon'shir^, 1 New Mag. Ca.

256.)

6. Name of informer.—The name of the ii.T Tier should bft

stated, in order that the dcfei.>ia.it may knov^ who is his accuser.

This is indispensable where any part of the penalty is awarded to

1
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Uio informer, in order that tho conviction may apponr to be
foundiHl upon other ovidonco thnn that of tho inforinor, who, as a
gonoral rule, is in siuh a case an incompolont witnoM, (2 Ld-
Ray. 1546; PaU'y, 80.)

^

6. Ntmic of defendant.~A'h« dofonfhmt's namo must bo
statcHl; and in casos of informalioiis against parlnoiH, (ho rulo hiid
down in a subsoqiuMit part o( thi« work inimt bo attondod to. It
sooniP that no addition of placo or dogrco nood bo ma.U) to the
defondnnt's nanu-. (Sanndora on Con. p. 16 ; Hex v. fJarnulf!/, 2
Ld. Kay. 000; I Salk. 181.)

7. Date f/o^rwrc—Tho fimr of the oommtRsion of tJio act
oomplaincd of shoidd bo stafod, in ordor that it nuiy appoar that
tho information has boon laid in duo (imo; also for (ho protection
of tho dofondant against another ohargo in respect of tho samo
matter. As all tho audiors agroo in Hta(ing that tho information
is tho 8nb.«(ratuni of tho Magi8( rate's jurisdiction and in tho nature
of an indii'(uion(, a forniid ohargo cannot he made, unless (ho time
of tho commission of the ollonco bo .-stated. The legality of tho
charge depends upoji it^ being sliown that, t,ho oncnco is i)roHecntod
within the time limited by tho Btatute, whieh could only be
made apparent, by an express avi>rmont as to the time of its com-
mission. (A'. V. Cafhrml, 2 Str. 000

; M Kast, 272, /,'. v. Pu/lm,
\ Salk. ;](J9

; Deacon, :]0l ; 1 Ld. l{ay. .500 ; 2 Chitly (!. I*. 102 •

Saunders on Con. 16; Ji. v. JVooilcock, 1 bkwt, 140 ; Cathcart v!

Hard,/, 2 l^r. &i 8. 63"* \

8. Mode of af date of ofcnce.—As to thc^ niodo of
stating the time w. olVenco was committed, it may bo neces-

sary lioro (t> mako , ) observations. It will bo found, upon
roforonco to authorities, that it was not considered essential to

name a precise day, but that tho allegation might bo that tho
offence wjis committed between two named days. In 2 Chitty G.

.
P. 1C.1, it is stated

: "As thiU. mode of stating an oirenco .'h allowed
" in informations, it \\\n\ bo advisable, when tho exact day is

" doubtful, to allege tli;it it was committed on a certain day,
" without naming it, between the day of and
" tho <lay of , taking care to state days sudl-
" oiently distant from each other to include tho real day;" and
reference is made to (ho following authorities : 'V/?. v. Chandler^
" 1 Salk. 378 ; R. v. Speedy 1 r,d. Ray. 683 ; R. v. Hlmpmn,
" Gilb. 282 ; Cuub. 223 ; id. 202." But on roforonco to these
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« n dopurturo from tlu, rnlo wl.icb obtains in iudi.tmont,., Mut
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the offence was committed must also be stated in t'ae information,

as this is necessary to show that the ofienco ifi one over which the

Magistrate's jurisdiction extends. Tn somt " the reported cases

the general proposition alone ia establisheo, that the fact which

forms the subject of the conviction must appear to have arisen at

some place within the jurisdiction of the convicting Magistrate,

which might leave room to doubt whether the place should uppeaf

in the information as well as in the conviction. On this point

Paloy, p. 85, says: " lUit it has been so repeatedly held that the

" iufonnation must form a complete foundation for the judgment,

« and that the evidence cannot extend or supply a defective charge,

«
it may here be proposed as a safe rule that the locality of the

" offence is to be considered a necessary part of the information."

(B V. Edwards, 1 East, 276; see also Rex v. Ifazcll, 13 East,

139; Kite and Lane's case, 1 B. & C 101 ;
R. v. Hiyhmore, 2

Ld. ilay. 1220; Clark v. Taylor, 3 ?:sp. 11. 215.)

The rule laid down by Paley may be considered indispensable

in all cases where locality is the foundation of the jurisdiction,

as for instance, where the statute directs that the offence shall be

prosecuted before the "next" or "nearest" Justice, or the Justice

"residing in the municipality" or "place" where the act com-

plained of was conimitted. It will, on reflection, be found that

unless the locality be alleged in the information, the jurisdiction

of tlu. Justice would not appear, and he could not safely act upon

an information wanting in this particular. (i2. v. Chandler, 14

East, -207.)

So also, if a particular parish or locality bo an ingredient of th«

offence it must be accurately described in the information, more

particularly when the penalty, or any part of it, i.. directed to be

paid to the poor of the parish, or to a particular municipality.

\DeiibelVs case, 4 B, & Aid. 243, 247 ; Reff v. Fletcher, 18 L. J.

M € 16; Clark v. Taylor, 3 Esp. R. 215.)

U. Omission of statement of place twt cured-The state-

ment of the venue or place in the margin, wiU not supply the

want of statement in the body of the information of the place at

which the offence was committed, the insertion of it in the margin

beina only to shew the locality where the information was taken

;

and\his even in cases where a form is given
^^'f

/«;«
°«^

require the statement of place. (i2. v. Aust^nBlioA. 309 2

Ld Kay. 1220 ; R. v. Hazdl, 13 East, 136 ; 2 Chitty G. P. 104

,

Saunders on Con. 16; 1 Paley, 86; 1 Deacon, 308.)

m

'»



CHAPTER 11.

§11.

THE STATEMENT OP THE OFFENCE.

1. Same precition required as in an indictment.
2. Legal description of the offence,
3. Examplei of the rule,

4. Facts must be stated

6. Illustration of the rule.

6. Description must be as full a* that ustd in the statute
7. Not sufficient to rtate the legal results offacts.
8. Charge must not be in the alternative,

9. English decisions on the subject,

10. Certainty in statenunt of sums or quantities.

11. Jipplicttlion of the rule.

1. Same precision required as in an indictment.—The
statement of the offence is that to which the attention of the pro-
secutor should be more particularly directed, and requires on his
part that he, before laying his information, and the Justice, before
he acts upon it, should carefully examine the various provisions of
the statute upon which the proceedings are had, as the mode of
stating the offence must necessarily vary according to its nature,
and the terms and expressions used by the Legislature in cre-
ating it.

The following rules, however, apply and must be observed

:

In the statement of the offence the same precision and certainty
is required as in an indictment ; and the information must give an
exavt and legal description of the offence, in order that the defend-
ant may be enabled to rebut it, and to defend himself against a
second accusation. (Bosc. 26 ; Ex-parte Pain, 5 B. & C. 261

;

Be Elmy and Sawyer, 1 Ad. & Ell. 843 ; B. v. Marsh, 4 D. & B.
20Y, per Bailey, J.)
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2. Legd description of the offence.—The description of the

ofience would be neither exact nor leffal, unless it contains in express

terms every ingredient required by the statute. Thus if the act

rendered punishable is qualified by the use of the words "unlaw-

fully," "knowingly," "fraudulently" or "designedly," or such

other words in the statute as constitute the guilt^f knowledge or

the intention, the gist of the offence, then nothing abort of a direct

averment that the act was so committed will suffice. {R. v. Jukes,

8 T. R. 536 ; R. V. Marsh, 2 B. <k C. Ill ; Chaney v. Payne, 2

Q. B. 712 ; R. V. Llewellyn, 1 Show. ; Ex^rie ffawkint, 2 B. &
C. 31 ; R.y. Ridgway, 5 B. 4; Aid. 627 ; R. v. Denman, 1 Chit.

Rep. 152 ; R. v. Fuller, 1 Ld. Ray. 609; R. r. Tnla\.mey, 1 T.

R. 222 ; Rex v. Bradley, 10 Mod. 156 ; R. v. Pareira, 2 Ad. &
Ell. 376 ; JEx-parte Smith, 3 D. & R. 464 ; Charter v. Oreame and

another, 18 L. J. Rep. 73; 13 Q. B. 216; JSx-parte Askew, 15

J. P. 485.)

3. Examples of the rule,—To render this more intelligible

to the non-professional reader, the giving of a few examples might

not be amiss. Thus the Assault and Battery Act., 4 and 6 Vict.,

ch. 27, s. 27, provides, " That where any person shall unlawfully

" assault or beat any other person, it shall be lawful for any Jus-

" tice of the Peace, Ac, &c." The assault or the beating must

be an unlawful assault or beating to constitute an offence, and

must be so charged in the information, for the a^aulting or beat-

ing of another is not always necessarily an offence, as the assault

may be a justifiable one. Two convictions for assault were quashed

by the Superior Court at Montreal on the 22nd May, 1855, in

Nob. 060 and 975, Ex-parts Andrew Holden, on that ground

simply, the word "unlawfully" had been omitted.

The attention of Justices in Upper Canada in particular is

drawn to this point, as in Mr. Keele's last edition (1851) of his

Provincial Justice, at pp. 62 and 63, a form of information under

oath is given, wherein this important omission occurs. That form

was adapted, when the first edition of his work issued, to the law

then in force in Upper Canada, 4 Wm. IV., ch. 4, s. 1, which

enacted, "That if any person shall assault or beat any other

" person, it shall be lawful for any Justice, upon complaint of the

" party aggrieved, vO hear and determine such offence, &o." Th«

word " unlawfully," to be found in the 4 and 6 Vict., ch. 27, is not

there used ; but the Act of Wm. IV. is superseded by the latter
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statute, and Mr. Keele, accidentally it is presumed, has omitted to
alter the form, and to make it correspond with the description of
the offence in the statute, t« be found at p. 60 of his work.
The use of the word "violently" will not supply the omission

of the word "unlawfully," which is as essential to constitute a
legal charge as the words "knowingly" or "feloniously" when
used in a statute creating an offence.

Indeed, in England this doctrine has been carried much further,
and it has been held that even in cases where no qualifying words
are used in the statute, if the offence bo one admitting of some
excuse, the want of it nmst be expressly alleged to constitute a
lepal charge. Thus, where a conviction under the Act of Geo. IV.,
eh. 34, was rendered against a servant for absenting himself from
his master's service, the Court decided that there should have
been an allegation in the information and subsequent proceedings,
that the absence complained of waa without leave and lawful
excuse, though the statute contained no such qualification, and
made the servant liable for merely absenting himself. (In He
Turner, 16 Law J. (N. S.) M. C. 140.) And in another case the
conviction stated that the defendant did "misdemeau and miscon-
duct himself in his said service, by absenting himself without
assigning any sufficient reason," still it was considered insufficient,

upon the ground that the accused might have had sufficient reason
or excuse, although he « assigned " none. {Ex-parte Oeswood, 22
Law & Eq. Rep. (Am. Ed.) 254.)

Another rule is that when the words of the statute are general,
or where the act is constituted an offence, under certain circum-
stances mentioned in the statute, it is necessary to specify the
particular facts and the circumstances under which the commission
of the act is constituted an offence. (^. v. Jarvis, 1 East, 643

;

R. V. Nield, 6 East, 417 ; R. v. Ridgway, 6 13. & Aid. 527 ; R,
V. James, Cald. 468 ; R. v. Mallison, 2 Burr. 679 ; R, v. Speed,
1 Ld. Ray. 683 ; R. v. Daman, 2 B. & Aid. 379.)

4. Facts must be stated.^And the facts must be stated in a
direct and positive manner, and they must not be gathered from
inference, or by mere statement of evidence. (Rex v. Bradley, 10
Mod. 155 ; Rex v. Fuller, 1 Ld. Ray. 609 ; Rex v. Pareira, 2 Ad.
& Ell. 376 ; JEx^jparte Smith, 3 D. & Ry. 464 ; R, v. Marriatt, 1

Str. 6G.)
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5. Illustration of the rule.—In illustration of this rule we

will notice the case of B. v. MaUison, 2 Burr. 679, above referred

to. This was a conviction upon the 22 and 23 C. II., ch. 26, s. Y,

which inflicts a penalty on any one who " shall take any fish in

any river, stew, pond, moa*, >r other waters, without the license

or consent of the owner of tn water." The conviction stated, in

the information, that the defendant not having any lands, Ac, &«.,

nor in any wise whatsoever empowered, authorized or qualified, by

the laws of the realm, to take, kill or destroy, any sort of fish, fowl,

or other game whatsoever, either for himself or for any other

person, did, with a certain net, take and kill ten fish, contrary to

the form of the statute. Several objections were taken to the

conviction, but that upon which it was quashed was the omission

to allege that the defendant " had not tb license or consent of the

owner." Lord Mansfield said :
" This conviction is clearly bad.

" The offence provided for by the act is stealing fish,—taking it

" without the license or consent of the owner. Taking and killing,

" in the intention of this statute, means stealing. But this man is

" not convicted of any offence, for he is not charged with stealing,

" nor even with taking and killing, the fish of another person, in

" another person's pond."

Referring tf some of our Provincial Statutes, the same principle

will be found to apply with equal force. Take for instance the

Agricultural Act, 13 and 14 Vict., ch. 40, under which prosecu-

tions frequently occur in Lower Canada. The 2nd section enacts

that "no person shall enter into or pass through any field, whether

it be sown or unsown, nor along the banks of any river or rivulet,

nor into nor through any garden, coppice, or other property what-

soever, without the permission of the proprietor or other person

duly authorized by him to grant such permission, under a penalty,

&c." Nearly the same words are used in the 3rd section with

reference to the offences thereby created, viz :
" without leave of

the proprietor or his representative." The information in such

cases must expressly aver that the act complained of was com-

mitted "without the permission of the prosecutor (if the pro-

prietor) or other person duly authorized by him to grant such

permission," for without these words qualifying the act no legal

offence would be shewn, and the information should be dismissed,

or the conviction, if there b« one, quashed.
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6. Description must he as full as that used in the statute.

—So also the description of the oflfence must at least be as parti-

cular as that used by the statute, and in many cases it must be
even more so

; for where an act, in describing the offence, makes
use of general terms which embrace a v-iety of circumstances, it

is not enough to follow in a conviction yords of the statute,

but it is necessary to state what particular fact prohibited hag
been committed. This rule was fully explained by the Judges in

quashing the conviction in the case of E. v. James, Cald. 468.
Willi;

,
J., said :

" In summary convictions the ckarffe must be pre-
" cisely set out. This charge is general, had does not point out
" that against which the part} .a to defend himself. The evidence
" cannot gofarther than the charge. You should have alleged the
" fact in the information in the same manner as yon have in the
" evidence. As to the defendant's not coming in upon the sum-
" mons, he was not obliged to do it ; the charge was too indefinite
" to call upon him to answer it." » It is not true," Mr. J, Duller
said, " that in framing a conviction it is suflScient to follow the
" words of the statute in all cases. In some, indeed, it may, as
" where the statute gives a particular description of the offence;.

" but it is otherwise where a particular offence is included under
" a general description. Where a particular act constitutes the
" offence, it may be enough to describe it in the words of the
" Legislature

; but where the Legislature speaks in general terms,
" the conviction must state what act in particular was done by the
" party offending, to enable him to meet the charge." (See also
R. v. Jervis, 1 East, 643 ; B. v. Meld, 6 East, All \ R. v. Ridg-
way, 5 B. & Aid. 527 ; 1 D. & R. 123 ; i2. v. James, Cald. 458

;

R. V. Daman, 2 B. & Aid. 379 ; Fletcher v. Calthrop and Tharp,
14 L. J. Rep. 49 ; 6 Q. B. 880 ; and in Re Fletcher, 13 Law J
M. C. 16.)

7. Not sufficient to state the legal result offacts.—Another
rule is, that in describing an offence the information should not
merely state the legal result of facts, but the facts themselves, so
that the Court may be in a position to judge whether an offence
was committed or not. Thus, where the offence charged was that
the defendant did swear fifty-four oaths, and profanely curse one
hundred and sixty curses, the conviction was set aside, the oaths
and curses not having been set forth ; the Court saying, " What is

a profane oat'a or curse is a matter of law, and ought not to be
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left to the jadgracnt of the witness." Also a conyiction for rob-
bing an orchard, which merely stated that the defendant did rob
a certain orchard of the prosecutor, was held insu.^cient, because
it ought to have stated of what and how the orchard was robbed,
that the Court might judge whether it were a robbery within the
meaning of the Act {R. r. Sparling, 1 Str. 497 ; B. v. Daman,
1 Chit. 147; Moult v. Jennings, Cowp. 642; B. v. Robe.-ts, I
Str. 603; R. r. Chapman, 1 East, 647; 1 Burr. 118; and the
recent case of i2«^ r. Rowed, 8 Q. B. 180.)

The imformation must also be positive, and not hj way of
recital, nor be argumentative. (R. v. Bradley, 10 Mod. 166; 2
Str. 900; -2 Ld. Ray. 1363; 1 Salk. 373.)

8. Charge must not be in the alternative.—The charge or

statement of the offence must not be in the alternative, as for

instance that the defendant killed or attempted to kill,—-th^t the

defendant sold beer or ale. This is an incurable defect, as will be
seen by the following cases. In R. v. Iforih, 6 Dow. A Ry. 144,

the information charged th^ defendant with having sold beer or

ale without a license ; the evidence clearly established the sale by
the defendant of ale only. The conviction was removed by cer-

tiorari, and it was attempted to be shewn that as the convictioa

was sustained by the positive testimony of the selling of ale, and
as the defendant had not objected to the information, the Court
should sustain it. The conviction was, however, quashed, Bailey,

J., observing

:

" It does not appear to me that this is a mere formal objection ; I tbink
" it is matter of substance, TIse informatioh must contain a specific charge,
• without ambiguity, ia order that tLs defendant may know what he has to
«• answer. Here the substantial charge, as stated in tlie information, is that
" the defendant committed either one ofiFence or another ; i. e, that he has
" sold beer or ale without a license. The evidence upon which the Magis-
"trates convict applies to selling ale alone. Now I know of no case in
" which it has been held that if the charge in the information is informally
* made for being in the alternative, it can be made good by the evidence.
" There are many cases in which the Court has quashed a eonviotion because
" the information has betu uncertain, although the evidence has been suffi-

'• oiently explicit This defendant is called upon to answer an alternative
" charge, which cannot, I think, be made certain by the evidence."

In wiother case, R. \. Pain, 7 Dow. <fe Ry. 683, the same objec-

tion was urged, and in the argument u was admitted that the

alternative charge would have been bad in an indictment, but it
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was contended that the rules applicable to indictments did not
apply. Abbott, C. J., in quashing the convictiob, said : « I koo\r
*' of no authority which says that a convietioa must not have as
" much certainty as an indictment"

In like maaner the Superior Court at Montreal, on the 2nd
Dec, 1852, in Sx-parte Hogue and Belhumeur, (3 L. C. Rep. J)4),

adopted this principle. The informations were for havijig sold ale
or beer, brandy, rum, whiskey, or other spirituous liquors; and
notwithstanding the defendants were convicted on their own wm-
fession, and had paid the penalty, the Superior Court quashed the
convictions.

9. English dectsians on the subject.—It has been constantly

held in England, that an alternative charge is an incurable defect.

{B. V. Middlehurst, 1 Burr. 399; B. v. Stociken, 1 Salk. a42,
371 ; B. V. Morlei/, 1 You. <fe Jer. 22 ; B. v. Maramll, 1 Mo. C.
C. 158 ;

B. V. Pain, 6 B. A Cres. 261, 7 Dow. & Ry. 678 ; B. v.

N'yrth, 6 Dow. & Ry. 144; B. v. Crowkurst, 2 Ld. Ray. 1363
;

B. V. Saddler, 2 Chit. R. 619 ; 2 Hawk., ch. 26, s. 58.)

10. Certainty in statement of sums or quantities.—li is

necessary also, tor certainty in the charge contained in the infor-
mation, where the question turns upon sums or quantities, that
they be expressly averred, although the proof need not be as pre-
cise as the sums or quantities laid in the information. {B. v.

Catherall, 2 Str. 900
; B. v. Marshall, 2 Keb. 694 ; B. v. Gilba,

1 Str. 497 ; Beg v. Burmhy, 2 Ld. Ray. 900 ; 1 Salk. 181.)
11. Application of the rule.—As the rule last averted to

may frequently arise under our Provincial Statutes 4 and 6 Vict,
ch. 26, known as the Malicious Injuries Act, and the IS and 14
Vict, ch. 40, the Agricultural Act, it may not be amiss to shew
the application of this rule to thoae statutes, by adverting more
particulariy to the case of Beg v. Bumahy, ove cited, and explain-
ing the nature of that case. This was a couviction upon the statute

43 Eliz., ch. 7, 8. 1, against robbing of orchards, cutting of trees,

&c. It set forth the complaint of R. B. that the defendant cut
down divert trees of the said R. B.; upon which he was convicted,
and condemned to pay so much as damages to the complainant
Exception was taken to the uncertainty of the conviction in not
mentioning the number of the trees, which it was insisted should
have been done, as a measuve for ths Justice to give damages by.
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Holt, C. J., said

!

The nature and nmnber of things onght to be mentioned, and much

« wavlt^
^
J^

Pnvat^ jumdioUon. exercised by the Justice i^a summar,way^being depnved of the privUege and benefit of the conunon Uw S
Besides the eame rnle that holds in trespasses holds here, viz: theZ2taimng the damage which by the statute the Justice is to\^« anHht

;;::^^ ^^^ '^ ^'-'^^ ^^ ^^ -- - -tion of trespasn^xt:^;

For this reason the Court were unanimous in quashing the
conviction.

» &

The next requisite to a vahM information is the negative a^H>r.
ment as to any exemption, excuse or qualification, which accom-
panies the description of the offence. From the importance of
this matter it will be treated of separately in the following section

' IB

;( silii
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CHAPTER IL

§n.

OF KEQATIVB AVERMENTO IN INFORMATIONS,

1. Meaning ofthi term negative averment.
2. General rule rttpecting it.

8. ^« to exceptions in dittinct sections, or statutes.

4. Must be special, and not gsneral.

6. Mwt apply to time stated.

6. Consequence of omitting it.

1. When not necessary to be alleged.

6. Whether when alleged it must be proved.

9. Statute Law of England on the subject.

\0. Statute Law of Lower and Upper Canada.
11. Observationt,

1. Meaning of the term negative averment.—The meaning
of the term negatife averment, and the necessity of its being used
in informations, will the more readily be understoood by reminding
the reader that many statutes, in creating an offence, contain an
exemption or excuse in certain cases, either in favor of parties of
a particular class, or persons under certain circumstances. These
circumstances of exemption or excuse, in general, apply either to
the opnce or to the persor. As, for instance, where an act is
made punishable if committed by a person not possessing a cer-
tarn qualificatim, as was in England the offence of killing game
by a person not possessing an estate of a certain value, or the
offence, under our statute, of selling liquor without the license
required by the provisions of the Act; or where the exemption
or excuse applies to the circumstances under which the act com-
plained of was committed, as where a party, against the 13 and
14 Vict, ch. 40, s. 2, « without the permission of the proprie-
tors or other person duly authorized by him to grant such perraia-
sion," enters into any field, garden, &c. ; or where the party
complained of, under the 4 and 6 Vict., ch. 26, 8. 24, commits
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any damage or injury, ifec, « not having a fair and reasonable
supposition that he had a right to do the act complained o^" and
which exemption is contained in a proviso to that soction of the
statute. It is here necessary to shew :—1st, the general rule on
this subject, and to distinguish between cases where the negative
averment must be mad© in the information, and where it is merely
matter of defence to be urged by the Defendant; and 2ndly,
whether the informer is bound to prove it in cases where he may
be bound to allege it.

2. Oetieral rule respecting it.—The general rule as to

negative averments is this, that all circumstances of exemption
and modification, whether applying to the offence or to the person
originally introduced or incorporated by reference with the
enacting clause, must be distinctly enumerated and negatived

;

but such natters of excuse as are given by other distinct clauses
or provisoes need not be specifically set out or negratived. (JR. v,

Jarvis, 1 Burr 140, 2 Hawk, ch. 26, s. 113 ; 1 Paley, 114 ; A v.

Juke8, 8 T. R. 642 ; Spires v. Parker, 1 T. R. 141 ; Gill r,

Simson, 1 T. R. 27, 1 Deacon, 312 ; Steel v. Smith, 1 B. & Aid.

94.)

3. As to exceptions in distinct sectionsy or statutes.—
Although the exceptions be in « distinct section, or in another Act
of Parliament, they must be specially set out and negatived,

if referred to and ingrafted into the enacting clause. {R, v.

Pratten, 6 T. R. 659 ; Reg v. Matthews, 10 Mod. 21 ; R.y.Jarvisf

1 Burr. 148 ; 1 East, 643 ; R. v. Wheatman, Doug. 232 ; R. v.

Silcot, 3 Mod. 281 ; R. v. Theed, 1 Ld. Ray. 1375.)

In the case of R. v. Pratten this rule is exemplified. The 6th
sect of 1 J. I., ch. 22, enacted that no person should carry on the

trade of a tanner, except ' der certain qualifications therein men-
tioned; the 7th sect. en.j...-jd that no person should buy or con-

tract for any rough hides, &c., but such persons as by virtue of
that Act might lawfully use the trade of a tanner. The conviction

was upon the latter section, stating in the words of it that the
defendant was not such person as hy virtue of that Act might
lawfully use the trade of a tanner, but it was held insufficient foi

not particularly negativing his being within any of the enumerated
exemptions mentioned in the fifth -.action.

And where the case would admit of some excuse, for want of

which there would be no legal offence, as in a case of a servant
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proceeded against, under the Imperial Act Geo. IV., ch, 84 for
absentmg h,m.elf from hi. master's service, there must be «»
«Ulegat,on,i„ the mformation and subsequent proceedings, that the
absence compkined of was withoutleaveandlawful excuse, though
tne statute contained no.uch qualification, but made the servant

(N,S) M. 140. See also £x.parte Geswood, 22 Law 4 Eq.Rep. (Am. Ed.) 254.) ^
4. Must he epecial and not g-cwo/.-Another rule to be

adverted to is that the negative averment must be special, aud
not made m general terms, as that the defendant - being a person
not quahfied by law so to do, Ac." (A v. Marriott, l Str. 66

;

B.y. mil, 2 Ld. Ray. Ulfi ; H. v. Jarvi,, 1 Burr. 148 ; I East^
643 note

;
I Deacon, 318 ; 1 Paley, l ig. i t. R. 144

)

5. Must apply to time stated.-The negative averment must
also be so made as to apply to the alleged time of the com-
mission of the offence. (A v. Sileot, a Mod, 281 ; A v. HiU.
2Ld. Ray. 1416;! Paley, 119.)

6. Cb»MeyMenceo/fwii«twg-#.~The negative averment has
been considered so essential a part of the information, that the
omission of it, when necessary, has always been considered fatal,
and a substantial defect, not even aided by a clause in the statute
declaring that no conviction should be vacated or set aside for
want of form, nor by the allegation of the thing being done con-
trary to the/arm 0/ the statute, for.these words are no more than
the conclusion of law, which must be warranted by sufficient
premises. (S. v. Jukes, 8 T. R. 642 ; 4 Burr. 2279 ; 1 Burr. 679 •

1 Burr. 164, 166 ; 3 Mod. 280 ; 6 East, 417.)
'

Lord Mansfield, in R v. Jarvis, 1 Burr. 148, acd 1 East, 643,
said

:
« It is now settled by the uniform couwe of authorities,

that the qualifications must be all negatively set out, otherwise
the Justices have no jurisdiction."

7. When not necessary to be alleged.—But where the
exemptiom is not contained in or incorporated with the enacting
clause by which the offence is created, but is the subject of a
distinct proviso, then it is not necessary to notice it in the infor-
mation, it being matter of defence. (H. y. Julm, 8 T. R. 642

;

Ex-part^ Smith, 3 D & R. 461 ; 1 Paley, 161.)
Paley, at pp. 123, 124, gives the following illustraUons of thU

rule
: In a conviction on 3 C. II., & 8, s. 2, for keeping an ale-

I
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house without a license, it was objected that the Act contains a
proviso (s. 6) exempting persons who had been punished by the

former law, of 6 and 6 Ed. VL, ch. 25; and therefore that

the fact of the defendant not having been proceeded against under
that Act should have been averred ; but the objection was over-

ruled, it being matter of defence only. Also, a conviction on
9 Geo. II., ch. 23, s. 1, for retailing gin without a license, was
held to be good, without an averment that it was net sold to be
used in medicine, which is allowed by the distinct provision of

cect 12. (B. V. Ford, 1 Str. 655 ; B. v. Bryan, 2 Str. 1101.)

8. Whether when alleged^ it muat be proved.—Whether
the prosecutor be bound to adduce evidence, either special or

general, to sustain the negative averment in the information, was
for a long time an unsettled point in England, as will appear on

reference to the cases here noted, in some of which the Judges

were equally divided in opinion, as in that of B. v. Stone, where
Mr. J. Lawrence and Mr. LeBlanc, against the opinion of Lord
Kenyon and Mr. J. Grose, held that it was suflBicient, if the allega-

tion be made in the information, to throw the burthen of proof on
the defendant. (See B. v. Stone, 1 East, 663 ; B. v. Marriott,

1 Str. 66; 1 Burr. 148; B. v. Crowther, 1 T. R. 126; B. v.

ITartky, Cald. 176 ; B. v. Thompson, 2 T. R. 18 ; i2. v. Davis, 6
T.K111', B.y. Clarke, 8 T. R. 220.)

But it was decided at a later period, that it was sufficient if the
information and adjudication negatived the qualification, without
this being done in the evidence. {B. v. Turner, 6 M. <fc S.

206.)

9. Statute Law of England on the sub/ect.—In England
recent legislation hae set that question at rest, as the statute 11

and 12 Vict., ch. 43, s. 14, states, " that if the information or com-
plaint in any such case shall negative any exemption, exception,

proviso, or condition in the statute, on which the same shall be
framed, it shall not be necessary for the prosecutor or complain-

ant in that behalf to prove such negative, but the defendant may
prove the affirmative thereof in his defence, if he would have
advantage of the same."

10. Statute Law of Upper and Lower Canada A simi-

lar provision is contained in our Magistrates Acts 14 and 15 Vict,

ch. 95, and 16 Vict., ch. 178, by a proviso to the 13th section,

which declares, in precisely the same terms as the Imperial Statute
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above recited, that the negative allegation need not be proved
but that the defendant must prove the affirmative on his defence!

1 1. Observation,—It is therefore a point clearly established,
that the negative averment, when necessary, must be specially set
forth in the information, although the prosecutor be not bound to
prove it

;
and this results from the above provision '>f our statutes,

notwithstanding that they contain a clause to the effect that no
conviction should be set aside for any defect of substance or form,
the negative averment, as rJready shewn, being necessary to vest
jurisdiction in the Justice.
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CHAPTER II.

OP otheh avepments in an information.

^«

1. Reciting ttatutu.

2. Miareciting,

8. Proper mode of reciting.

4. Ntcesiary to conclude againtt statute.
C. Beaton of the rule.

6. Ruki to he applied.

1. Consequence of omimon.
8. DUtinction in cases offelony and misdemeanour.
9. Conclusion against statutes,

10. Rule on the. subject.

11. In case of doubt, how to conclude,

12. Prayer of information.
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II

1. RecUing statutes,—li is not necessary in an information
' to recite the statute on which it is founded ; for, if a Public Act the
Judges are bound to take notice of it, but if set out, and it be
misrecited, it is fatal. (Esp. P. Sta. 104.)

By 1 Wm. IV., ch. 1, s. 2, (U. C), Acts whether public or pri-
vate must be taken notice of judicially.

2. Misrecitin^.—The importance of correctly reciting the
statute, where that course is adopted, is clearly shewn by the
following cases, in which it was held incorrect to describe a statute
as passed in more years than one of the Sovereign's reign, as " in
the second and third year of the reign," <kc., and this notwith-
standing such statute may be so recited in subsequent Acts of
Parliament, as an Act of Parliament cannot in fact be passed in

two years of the reign. (Bex v. Biers, 1 Ad. & Ell. 327 ; Hawk.
P. C. p, ch. 26, 8. 104 ; .^utt v. Stedman, Fortescue's Rep. 372

;

Beak V. Beverley, 11 M. & W. 846.)



3. Proper mode of reciting.^The proper way to describemoh a statute is to say "pawed in the Session of Parliament
holden m the second and third years," Ac, or .ta^* at once the
year m which it was passed.

4. Necessary to conclude against sfo/tife,—Although the
prosecutor is not required to set out the statute on which he sues
for a penalty, still it must appear from the Information that he i»
proceeding under the statute ; thus it must be alleged in the infoi-
mation that the act complained of was done "^ eontraiy to the form
of the statute in such case m.^de and provided." This rule is laid
down by Lord Ellenborough, 2 East, 339, who, in delivering his
opimon, expressly say,, that, in an aciion for a statute penalty by acommon informer, aa well as in proceedings by indictment or
m/orrmttm, it ha* been invariably holden thai the fact mmt be
alleged to be done againet theform of the statute. (2 Chit G P
168 ; Esp. P. Sta. 107.)

^ *

5. Reason of the rKte—This rule arises from the nature of
the demand, which has no foundation in personal injury, or ii, any
right given to the party by common law, but is the creation of
the statute. Therefore, where an information is for an act or
omi88im that did not constitute an offence at common law, after
stating the commission or omission, the information should ar-r
that the offence was committed contrary to thjform of the stat-
in such case made artd provided.

6. Rules to he applied.—ThQ rules affecting indictmec+s i

declarations in this respect apply to informations, and racist .

consulted. (1 Chit. Crim. L. 290, Indictments ; 1 Chit, on Plead-
ing, 6th Edit. 405 to 407.)

7. Consequence of omission.—The omission of these words
has been held fatal even after verdict, and not even aided by the
use of these other words, « whereby and by force of the statute in
such case made and provided an action hath accrued," <fec. (Zee
V. Clarke, 2 East, 333, 338; 3 B. & C. 186.)

8. Distinction in cases offelony and misdemeanour.—
Although in an indictment or irformation for a felony or misdc'
meanour, the omission is now aided, after verdict or outlawry, or
confession or default, by 4 and 6 Vict., ch. 24, s. 46, yet fiat Act
does not extend to ofences punishable by summary proceedings
before Justices. It has been so held in England with reference to
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Bint, 3 B. A C. 686
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«^«*«^* i^tatutes.-li i. sometimes necessaryto conclude "agamst the form of the statutes," <tc., in the pIuraT
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where the nght of action arises under mo^ stat'utes than onel

statute
p ohibits a tnmg, and anothe. statute gives a penalty

'
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Jl.fr\ ^^^-'^^^-The rule to be observed withMference to this matter is, that where a penalty is given by seve-

rlt^r' ";'T ''^ ^"'^'^^ ^«^^«° ^y -« Btlte, andTeremedy or mode of recovery is gi^n by anoUier, the conclusion
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''' '^""^ "''°*"^^ *° ^« ^^™ °^ *^« »^t"tes « T;but where there are several statute, in pari materia, that is, on thesame subject, and a subsequent case refers to a former o;e, andadopta and contmues the provisions of it, the conclusion shou d beBgamst the form of the statute, (m P Sta. 114 )

in IL !^n ff'^^^^'^ ^ ^^.^..-The safer course

as Mr. Ghitty says, can never prejudice, (g Obit. G. P 169-Cowp. 683
; 5 T. R. 162 ; 2 Leach, 685.)

'

12. Prayei' of inforrmtion.^mving shewn what is neces-
sary to a valid information, it only remains to be noticed, that
informations, after alleging the oflFenoe to have been committed
contrary to the form of the statute," usually conclude "whereby

and by force of th« statute," &o., the ofender hath forfeited and
become hablo to pay a named penalty or damages, according to
the particular statute

; and then praying that the party may be
summoned, or that a warrant do issue for his apprehension
accordmg to circumstances, to answer the premises.
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sub CMC thf
"-'"•'^^^ ^-^b^^I^- an amendment in matterssubjec to the s.immary jurisdiction of Justices of the Pe ce cantake place, is a question deserving of consideration, as in many

tTtd Hh!"^
"^ '"'"'^"^ proceedings this point is not adverted

lecuof Z ^.Vf
^"^*^^^ -'^ ^« obtained from them withrespect to it. It will be necessary to consider how far in Endandamendments ha.e been allowed, under the various staZ"I

30 18 Eh. ch 14 ; 24 J. I., ch. 13 ; 16 and 17 Car. II., ch 8

'

and 5^eo. I., ch. 11. Of these the statute 32 H. VIII ch 3o'^ends to penal actions
; ( Wynne v. Mimeton, 2 Str. 122^ ; 1vviis. 125, b. G.

; Htchards v. Brown, 1 Doug. 115.) But theres a proviso m the other statutes, that they Lll not extend ocrimmal proceedings, nor to any writ, bill, action, -. irf!rmat1onupon any popular or penal statutes, other than ^uch as conce"'the customs and subsidies of tonnage and poundage. Then there
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is another of these statutes, the 4 Geo. IL, ch. 26, for turning: all

law proceedings into English, which contains this remarkable

conclusion :
" That every statute of Jeofails shall extend to all

forms and proceedings in English (except in criminal cases,) and
that the clause shall be construed in the most beneficial manner."

[Ateheson v. Jikerett, Cowp. 382, 391.)

2. Rule in penal actions.—Uence it has been held, in respect

of amendments, that there is no difference between penal and

other actions. (Jones v. Edwards^ 3 M. & W. 218; Mace v.

Zovett, 5 Burr. 2833 ; Bonfield v. Milner, 2 Burr. 1098.)

3. Limitation of it.—This matter is governed by the discre-

tion 01 the Court, and there is a limitation to the rule, as the

Court will not allow an amendment introducing a new charge

against the defendant, as that might be barred by the statute of

limitation. {Cross v. Kaye, 6 T. E. 543 ; Esp. P. S. 124.)

4. Rule in criminal cases.—Having shewn what the rule is

with respect to penal actions, that is to say, actions for penalties

before the ordinary tribunals (not before Justices of the Peace,) it

may be well to consider ,the question as respects criminal pro-

ceedings.

An indictment could not be amended at common law, nor was

it within any of the old statutes of amendments, (2 Haw., ch. 25,

8s. 97, 98) ; but by modern legislation this power in England

exists to a very great extent. It is so conferred by 9 Geo. IV".,

ch. 15, with respect to misdemeanours, and by 11 and 12 Vict., ch.

46, for i»i.y offence whatever ; but as the operation of these statutes

applied only to Courts of Oyer and Terminer, and general gaol

delivery, the* provisions were extended to Courts of Quarter Ses-

sions by the 12 and 13 Vict., ch. 46, s. 10.

A still greater reform in the administration of the ci -.minal law

has been introduced In England by the passing of Lord Campbell's

Act, the 14 and 15 Vict., ch. 100, which sweeps away the whole

mass of little points and legal subtleties in indictable cases.

Amendments can be made so as to render the indictment confor-

mable to the evidence, and the criminal must undergo his trial on

the merits, and the merits alone. The provisions of the latter

statute have been very recently made the law of this country,

having been re-enacted by our Provincial Statute 18 Vict, ch. 92.

By the Provincial Statute 4 and 5 Vict., ch. 24, s. 46, many

defects in indictments or informations for a felony or misdemeanout
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added :)
" but tho construction shall bo such a fair and liberal

" construction as will be agreeable to the justice of tho case."

7. Imperial Statute and construction of it.—The provision

above adverted to is verbatim the same as the 3rd section of the

Imperial Statute 3 Geo. IV., ch. 23, from which our Provincial

Acts above referred to are copied, and it has been held in England,

in the construction of that statute, that it only applies to a con-

viction after the defendant lias appeared and pleaded, and only

extends to defects inform. Convictions therefore ex-par te, where

the defendant having been summoned has neglected to appear, or

having appeared will not plead, or otherwise say not guilty, and

defend upon the hearing, are not, when defective even in form,

aided by the statute, nor are defects in substance in any case aided.

(2 Chit. G. P., pp. 1*70 and 211.) At page 158 of Mr. Chitty's

work it ia said : "And there is no statute which aids proceedings

" before Justices out of sessions before conviction. The 1 Geo.

" IV., ch. G4, 8. 20, as to indictments, does not extend or apply to

" informations before sucji Justices ; and the general Act 3 Geo.

" IV., ch. 23, s. 3, regarding defects in form after conviction, still

" leaves the defendant, on the hearing before the Justice, at liberty

" to object to and defeat the information, in respect to many

"' defects of form." .

The 1 8 Vict, ch. 37, applicable to Lower Canada, enacts that

no conviction shall be set aside by the Superior Court on appeal,

for any objection to an information, complaint, summons or war-

rant, unless such objection were made before the Justice or

Justices who tried the case ; which necessarily implies not only

that objections may bo taken, but must be urged before the

Justices at tho trial, as otherwise they are not available to the

party on appeal, and are to be considered as waived.

8. The Magistrates Acts.—Wa are next to consider the

provisions of the statute of L. C. 14 and 15 Vict., ch. 95, and of

U. C. 16 Vict., ch. 178, which, for facility of reference, are styled

the Magistrates Acts. In a proviso to the first section it is stated,

«' That no objection shall be taken or allowed to any information,

«< complaint or summons, for any alleged fact therein, in substance

" or in form, or for aay variance between such information,

" complaint or summons, and the evidence adduced on the part of

« the informant or complainant, at the hearing of such information

« or complaint, as hereinafter mentioned; but if any such variance



105

"luch w"'T ^ '"."r
°' ^""'°»" P'*""' «"-! •""'"soil.uch heanng to be such that the partj ,o .„mra„„M and ...

thmk (it, to adjourn tl,e hearing of the case to some fntare dav-
it « neoemry to consider the elftet of thi. latter proviaion

r.t t:r' '?.°°""«t'»'»
'^ -«?«•»'» a„d dis.i„c? thing,:

/«« in the ,nformal,on, &e, in substance or in form; 2ndlv

tile LT"°\''n?™ "° information and endenee, as toS wm i^.r ""^ T*""''-
*" '''^ '''«'«""y *»' »»'•'anw „,|| be the proper application of this rule, and the meaning

ftisrnle't
°
""l'

" alleged fad." The application ofth.s rule, however, cannot bo made to extend to cases where from

rnoTeroT'*1V*V""'"''°"°'*'''-'-"°'-t-^or no ,gal oifenco set forth. In the ease of S. v. Juie,, 8 T. R
642^ the om«on of a negative averment was held fatal. In Sy.^P«n, 5 B. A Ores. 261, and S. v. S^clk, 6 Dow.TJ]^
eLZ rf °? °]T "^ "^"' ^""'' -'"'-.tandlg th^

sUtufe .f « ' °T'°° °^ " "'^""""'"""^ """emry to con-

ch. 23, s , "™ ''*"•'• '"' ''°' ""'" •'^ "» ' «»• I^"

Aclt 'tZt ^n1 ??° l"'."'
""' >"°™''"' °f «« MagistratesActs

^^:-„ e.c.«J^h,ch ^nder „„ p ,,, f ,

sidered as aided b, th^ part, ap^al^td^^t^lSng Zgomg to trjal on the meri^ must be considered as noCfdZcovered whether the party appeared or made defauUor whetherh» objected or not, since the provision of the Mag,°t™", A^'that no objecfon shall be <afa or »«„w." B„t ^.^^Low.r Canada there is this distinction to be made that thTw
g-strates Ae^ 14 and 16 Vict, ch. 95, in so flr^ U enit^ tl"no objcctnin shall bo taken or allowed " i, .„ K 7
superseded by the IS ' ct ch * .,T, ^ ^ ''°""''™<' "
obUus >L be avaU He tHr^rrt^'^^'fr"
Which shall have been made beforeC'CZTli^rS^

vlM:^rsttsrr„r:-^„t^!:,!!-^^
y vttvus as ij yaiiauces



10«

iKJtweon tlio information and the evidence; but, this must not bo
extended so m to cover every deHcription of variance, as the words
of the proviso, hereinbefore recited, refer to variances " as herein-
after mentioned." The variances thereinafter mentioned are, by
the 8th section, limited to two in number ; Ist, variance as to time
alleged and that proved

; 2dly, as to the pluce where the offence
was committed, provided tlie information shall appear to have
been laid in proper time, and the offence committed within the
jurisdiction of the Justice. (rt)

In no other respect can a variance bo held immaterial. Hence
one description of offence being alleged, another cannot bo proved,
as this departure would render ineffectual the provi,sion contained
in the 13th section, by which a successful defendant is entitled to
n certificate of dismissal, which "shall bo a bar to any subsequent
information or complaint for the same, matters respectively."

But the truth is tha^ this provision of our statutes as to vari-
ances, in respect of the time and place alleged and those proved,
is not introductive of any new principle, for although it was con-
sidered desirable to bo precise in tho allegation as well as the
proof, it would seem, from what Mr. Chitty says, that a variance of
this description, between tho proof and the allegation, was not
always fatal. (2 Chit. G. P. 102, 103.)

10. General rw/c—From a careful consideration of all these

authorities it must be considered as certain, that although many
defects aro cured, and some variances held immateiial, yet in no
case do Justices of the Peace out of sessions possess the power of
granting amendments without the consent of the defendant, and
unless he expressly waives the necessity for a fresh summons.
Some of the authors who have commentc d upon Sir John Jervis'

Act, (11 and 12 Vict., oh. 43,) have urged as one of their chief

objections to it, the omission to vesi. Justices with tho power of
granting amendments when necessary to be made ; but, upon a
consideration of this point, it is difficult to resist tho conclusion

that it is better they should not possess that power, as in many
instances it might be greatly abused. This power ought more
properly to be vested in the Superior Court or Judges, upon tho
removal of the proceedings before them, as is now the case in tho

Colony of iSTew South Wales.

I t(

(a) This provision applies only to ir\foiinaiiom for offencts, and not to
complaints. (See ante, p. 68 ; and Oako's Syn. 62 and 68.)
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the conviction or order cannot be supported, they may in their

discretion direct that the writ applied for be issued, and mate such
further order in the premises as shall be just, and the circumstances

appear to require. But if cause be shewn, and the mistakes or

errors appear to be amendable, the conviction or order should forth-

with be amended, and thereupon enforced, as if the same had so

stood originally.

These provisions, it will be observed,^ do not confer upon Jus-

tices of the Peace the power of granting amendments, but confide

this important duty to the discretion of the Supreme Court or

Judge, and this very wisely and judiciously, as the amendment
can only be allowed in certain cases, and it sometimes requires all

the ikill and experience of a person well versed in the law, pro-

perly to distinguish what are and what are not " defects of form,

or mistakes not affecting the sufjstantial merits in the proceedings.**

Wis
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op INPOEMATIONS, BY WHOM TO M MADE, AM, M WHAT
FORM. ^^^

1. /?w?e <o be observed.

2. Mule in cases of assault, Sfc.
3. Quitam prosecutions,

4. Persons incapable of being informers,
o. .as to Corporations.

6. Rule in cases where statute U silent.
7. Whether Mtomeys can exhibit informations.

to h. f . .
oh8erved.~ln whose name the information isto be la,d, and m what form, is a matter to be determined by a

souS torT'-'f t ^'"^"'^ "P°" "^'^^ the conviction is

infot.
'7^'^^°^^- A« ^ ^«««^^1 ^«'e» any person mav bo theinformer under a penal statute. Where, however, the injury is of

alolbe tr^ V''
'° "-^"^^ ^"^*«^^^^' *^« ^»j-«<i P-% can

inrrn.V
7?°'"*' ^°^i*"^"«* distinctly appear that themformatzon is at his instance, and that the injury w^ done with-mU his concurrence or authority. {Rex v. Corden, 4 Burr, 2279

1

Rex V. Daman, 2 B. & Aid. 378
; J^a^ar v. Beacm, 7 Dowl. 270 )

th.lT^r.""'''
*^' '*'*"^' P"*"^^'"^ *^« ^«°^«dy points outthe party who is to prefer the ^nmnlo,-nf . „„^ ^u„. .J. ... ,

no one else has a right to institute proceedings.

I
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2. Rule in cases of assault^ ^c.—ln cases of common
assault and battery, the statute 4 and 6 Vict., c. 2Y, s. 27, is express
in requiring that the complaint shall be by the parti/ aggrieved,
and as a general rule no other person can carry on a proceeding
under that Act. But under particular circumstances it has been
considered that the information may be laid by another person, as
in the case of an assault upon an infant of tender years, an idiot,

&c., where there must be a failure of justice, if the parent or guar-
dian of the party is precluded from taking the necessary steps to
bring the offender to trial. (Stone's P. S. 43.)

Although the 4 and 6 Vict., ch 26, s. 30, is not so express in
this respect, as the latter stat'xte merely reqrires that the summons
shall be issued on the oath of a credible witness, yet in case of
injuries^ to private property, where tuo damages are given to the
owner, it should seem that the information must be in the name,
or at least at the instance of, or with the concurrence of, the party
aggrieved, to whom the damages are to be paid (unless he give
evidence,) and whose private remedy by action is to be barred by a
conviction on the summary proceeding and payment, imprisonment
or remission by the Crown ; a provision which would not have
been enacted (see section 36 of this statute) if any common
informer could have prosecuted. (Bex v. Daman, 2 B. & Aid.
378 ; 1 Chitty R. 147 ; Eex v. Harpur, 1 Dowl. & R. 222.)

3. (?M»7am /»ro«eCMiions.—Under many penal statutes, the

clause appropnating the penalty, and that providing for the mode
of recovery, are sufficiently distinct in determining who can be
the prosecutor, and in what form he should prosecute. The
penalties are usually given to a common informer, by the name of
" whoever will sue for the same," or to the Queen, or to

some public body or corporation, &c., either wholly or in certain

parts or proportions, in which latter case the mode of recovery by
information is called quitam information, the prosecutor describing

himself as suing as well for our Sovereign Lady the Queen (as

the case may be) as for himself.

Great care should be taken therefore in examining the statute,

so that the information be laid in the name of the proper person
;

and where the penalty is payable to the Grown, or to a public

body or corporation, either in whole or in part, that the informer

sues in the form applicable to the case. Thus if the statute gives

the whole of the penalty to " whoever shall sue for the same."
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alty belongs to ihe Crown. If the startrte be of a private nature,

the party grieved may siiip, though not mentioned ; but a common
informer, or quiiam plaintiff, cannot. (Esp. P. S., pp. 16 and 16.)

7. Whether Attorneys can exhibit informations.—liy the

18 Eiiz., ch. 6, s. 1, already referred to, the informer was bound

to exhibit his information in person, and could not " have or use

" any deputy or deputies at all." But this provision of tho statute

has lately been repealed in England by the 36th section of tho 11

and 12 Viet., ch. 43, in the followiug terms: "That tho fol-

" lowing statutes and pai'ts of statutes shall, &c., be and the same

" are hereby repealed, (that is to say) so much of a certain Act

" of Parliament made and passed in the 1 8th year of the reign

" of Her Majesty Queen Elizabeth, intituled, *' An Act to redress

" disorders in common informers," as relates to the exhibiting an

" inform.ation and pursuing the same in person and not by any

" attorney or deputy." The Magistrates Acts are borrowed from

the Imperial Statute last mentioned, and it is obvious from their

general provisions, and by reference to the 9th section, that an

information m^'y be exhibited by Counsel or Attorney on behalf of

the prosecutor, or by any other person authorized in that behalf,

in all caaes where the information is not required to be under

oath, but otherwise if to be made under oath, as in cases of assault

and malicious injuries to property.

if II



CHAPTER III.

§IL

OP INFORMATIONS, AGA^ST WHOM THEY SHOULD BE LAID.

1. Prindpali, agents and tervantt.
2. Rule of liability ofprincipal for the acts of others
8. Partners.

4. Mlers, abettors, counsellors, and procurers.
6. Mode ofproceeding against aiders, ^c.
6. Receivers.

1. Infants.

8. Married women.
9. Domestic servants and apprentices.

1. Principals, agents and servants. -Agaimt whom the
information should be laid in many cases dt .ends upon the words
ot the statute providing the remedy, and the facts and circum-
stances under which the offence was committed. In general, it is
agamst tlie party actually present and committing or aiding in
committing the offence.

The principal who instigates or causes the injury, althoucrh
absent, may be proceeded against and convicted for the act of his
«gent or servant. The maxim qui facit per alium, facit per seMs been hold to apply under these circumstances. {Mitchell y
Torup, Parker's R. 227 ; R. y. Dixon, 3 M. & S. 7 ; Att». Genl
y. Stddon <& al., 1 Tyr. Rep. 41.)

2. Rule of liability of principal far the acts of others.A difficulty may sometimes arise in ascertaining whether the
Illegal conduct complained of has been the voluntary and unwar-
rantable act of the agent or servant, in which case the master
would not be liable; or wliether he has been merely the instrument
in carrying out the orders or intentions of his master, so as to
fasten the liability on the latter.
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The facta and ciroumatances of each ca«e muRt serve as a waide
to the Justice, and he can seldom err in determining the liabiiity

of the master, if it be shown with reasonab!" certainty that the
agent or "'^rvant acted in pursuance of the injanctiona or by the
assent of the employer, judging from the nature of tho act, the
object with which that act was done, and tho participation, if any,
of the master in it. The extent of the authority conferred by the
master may also be gathered from the nature and character of the
business in which the servant or agent is from time to time em-
ployed, or from an implied acquiescence of the master, whenever
ho benefits by the unlawful act of his servant. ( Atti/. 0ml v.

Siddon, 1 Cromp, & Jer. 220; Atty. Genl v. Riddle, 2 Cromp.
& Jer. 493 ; Regina v. Dean, 12 M. & W. 39.)

3. Partners.—Upon the same principle partners are frequently

liable to penalties for the acts of their servants or partners, in the

c Jurse of their employment or joint trade, although absent and
not actually authorizing the commission of the offence. (Comyn'a
Rep. 610 ; 5 Burr. 2686,; 6 T. R. 649.)

In informations against partners car*^ must be taken to name
the defendants; merely stating tho name of the finn, as for ex-

ample "Harrison & Co.," is insufficient. The Court refused to

entertain a conviction in which tho defendants were so described,

and treated it as a nullity, even as against the partner named.
Neither of the defendants objected to the conviction on that

ground, but Lord K§nyon said the Court are bound to take care
that summary proceedings before Magistrates be regularly con-
ducted, whether the parties object to them or not, and in that case
the Court could not tell, upon the face of the proceedings, but that
the delinquency of Harrison's partners, who were not before the
Court, might have been imputed to him. {R. v. Harrison, 8 T.
R. 508.)

Should the names of all the partners not be known, any indi-

vidual may be selectod r.nu sr.od by himself, if the alleged offence

be the joint and sever;;,! «.' -f !\11 the pf • ners. Although, in

general, acts or omissw..^ ^a the coui-se of the partnership trade

implicate those only who are guilty of them, yet, on the principle

what one does by another he does by himself, the act of one part

ner becomes the act of his co-partners, and the individual partner

is considered the servant of the co-partnership. (Watson on Part.
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6. Mode of proceeding against aiders, S/'C.—ll is neces-

sary to observe that the 4th section of the Magistrates Acts

authorizes the proceedings and conviction to be had against the

aider, abetter, counsellor or procurer, together •»/ith the principal

offender, or separately, and either before or after his conviction.

In every case, however, whether the proceedings be had against

them collectively, or without the principal being joined, it is

necessary the information should first state th3 offence of the

principal, and then the offence of the aider or counsellor. In like

manner, the prosecutor must first prove that the princioal offence

was actually coramitte<i, and then the offercf of aiding or coun-

selling, &c. To counsel a man to commit an offence, if it be not

afterwards actually committed, is not an offence within this sec-

tion, (Arch. Jer. Acts, 113.)

In offences partaking -^f felony, the accessory before the fact,

could not be tried, unless the felony had actually been committed

;

but soliciting or inciting a person to. commit a felony is a misde-

meanour at common law, (B. v. Higgins^ 2 East, 5,) punishable

with fine or imprisonment, or both. (Arch. J. P. 6.)

In misdemeanours all are considered principals, 4 and 5 Vict.,

ch. 25, s. 53 ; and under the section referred to of our Magistrates

Acts, the offence of the aider or counsellor, and that of the prin-

cipal, are to be regarded as but one offence, for unless the principal

be liable, the aider or counsellor cannot be punished, and liis pun-

ishment, when the offence is established, is the same as that of

the principal.

In England, since the passing of the 11 and 12 Vict, ch. 43, it

has been doubted whether several offenders can be joined in the

same information, and whether the offence of each is not a sepa-

rate offence, the 10th section prohibiting the joinder of several

offences in one information. (14 J. P. 470.) But Mr. Arclibold's

opinion is that where two or more are jointly charged with an

offence, it is but one offence within the ro aning cf this section,

an opinion borne out by the section which provides for the prose-

cution of the aider together with the principal.

It is, moreover, a well established rule tliat where several persona

are charged wHh an offence, although it be in its nature several^

they cannot claim to have their cases heard separately. (Oake's

Syn. 77.)

1
I A "'

J ^4

m
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6. Receivers.-Another class of offenders who may bo triedsummanly before a Justice of the Peace are receivers. This pro-
vision of the law is to be found in the 52nd section 4 and 5 Vict
ch. 25, by which receivers of any property stolen or taken in vio-ation of sections 30 to 35 inclusively, are made liable to the same

7. Infants.-The general rule is, that infants above seven
years may be convicted and punished for all trespasses andwrongful acts unconnected with contract. The presumption oflaw, however, is in favor of an infant under the age of fourteen
years, m deeming that under that age he is not doli capax - but
this presumption may be rebutted by facts clearly shewing that atthe time of committing an offence he was capable of distinguishing
between good and evil, in which case he is liable to conviction
and punishment. (York's case, Fost. 70.)

8. Married women.—For trespasses and torts unconnected
with contract, married women are equally liable with other per-
sons, if they have committed the offence complained of, without
the coercion actual or implied of their husbands. (I>

y
'

Croft 2
Str 1120; B. y. Hammond, 2 Leach, 499; E. v. miuams \oMod. 335

; Eeff v. Cruse, 8 C. «fe P. 541 ; 2 Mo. C. C. 53.)
'

In Lower Canada these rules, as respects infants and married
women, must receive a more extensive application, as they under
our French system of jurisprudence, can in certain cases 'validly
contract. As for instance, a minor emancipated by marriage or
otherwise, a niarried woman separated as to property, trading on
their own account, may validly contract and render themselves
liable for any act done by them in the course of their trade and
business A more important question, however, and one deserving
of consideration, is whether a minor or married woman can besummanly punished, under statutable or police regulation,, for any
infraction of a contract of service or apprenticeship. This willnow be considered and discussed.

0. Domestic servants and apprentices.—It has been doubted
111 England, whether, as married women and infants cannot legally
ct)ntract, they can be properly convicted under the 4 Geo. IV
ch. 34. as servants refusing or neglecting to perform the duties or
engagements entered into by them. It is said, if an intended con-
fra^f f«« service be. in fact, nno-atnrv hxr reaioa oby isauy or
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coverture, no legal proceedings can be taken to enforce such sup-
posed contract, or to punish for its breach or non-performance.
In 2 Chittj- G. P. 162, note (n), no other authority is referred to
than a decision of the Justices of the borough of Newcastle
A. D. 1833.

'

A similar question must often arise under our L. C. Act 12
Vict., ch. 66, 1 ulating masters and servants in country parts.
It was raised before the Superior Court at Montreal, in £x-parte
Chevalier, but not expressly decided, as tlie conviction wa. quashed
on another ground. At the argument the Court were not appa-
rently disposed to entertain the objection that a domestic servant,
a mmor, could not be punished for an infraction of his contract
of service. Cur statute has evidently contemplated conferring on
master and servant reciprocal rights and liabilities, irrespective of
the age of the parties. In many instances domestic servants are
mmors, having power to enforce their contract by suing for wages,
and how can they, with any semblance of justice, be permitted to'

repudiate that contract so as to free themselves from liability. In
deciding this question the nature of the contract of service should
not be lost sight of, nor the innovation upon the common law,
created by our statutes, in conferring on minors the right to en'
force in their own names their contract during minority.

Since the foregoing observations were written, the author has,
from the importance of this point, made further research into'
authorities, some of which are here given to establish the correct-
ness of the foregoing observations and of the opinion herein
expressed. In Oake's Syn. 55, after remarking that it has been
doubted whether a minor is competent to enter into a contract of
service, it is stated: "But the prevailing opinion is strongly in
« favor of their power to do so, and consequently of the jurisdic-
" tlon of Justices in case of their misbehaviour, if the contract
« is not deficient in mutuality." {Besf v. Lord, 17 Law. J. Rep
(N. S.)M. C. 181; 12 J. P. 759.)

In Wood V. Fenwick, 10 Exch. 202, the same point was raised,
and although not determined, the case having been decided on
another ground, still the opinion of the Court was very clearly
expressed at the argument. Lord Abinger, C. B., said : " There
" can be no doubt that, generally speaking, a contract by an infant
" to receive wages for his labor is binding upon him ;" and when
the counsel remarked that at all events he might determine it at
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CHAPTER III.

§ HI.

OP INFORMATIONS, BEFORE WHOM THEY SHOULD BE LAID.

1. Rule to be observed,

2, Rule in certain caset.

8 Jurisdiction must appear upon the proceedings.
4. Where the statute is imperative.

5. Where the statute is merely directory

6. Illustrations of the rule.

1. Rule to be observed.—Justices of the Peace are by com-
mission appointed to act in and for their respective districts, and
although the majority of penal statutes give authority generally
to all Justices of the Peace, without distinction, which implies an
equal power in all to receive an information and to adjudicate
upon it, within the limits of their commission, yet some statutes

point out Justices of a particular description, before whom the
information or complaint should be laid by the words " next
Justice," or " the Justice nearest to the place where the offence is

committed,"—or words of the same import.

It is therefore absolutely necessary that the clause of the statute

providing the remedy should be carefully examined, and the
words used properly considered, where there is an apparent selec-

tion of Justices, and the power not vested in any or all without
distinction, so as to determine whether such selection be impe,
rative or only directory.

2. Rule in certain cases.—It is a well established principle,

that as the power vested in Justices of the Peace is of a special

kind, where any matter is referred to a particular description of

Justices, the authority of all others is excluded by that express

designation. (Dalt. ch. 27, s. 8.)
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1 Saund. 203, 2 Keb. 559 )

'"«™"°<*»'"- (launder.- c<m,
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al.L'^' '?' '"^f' ^ *>«P«™<fe«.-The„fore, where the
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in or near the place, they need not be so described. (R. y. Price,
Cald. 306 ; 3 Bac. Abrid. 793, Deacon, 307.)

6. lUmtrations of the rule.—Having shewn how necessary
it is that a careful examination of the statute should be made, so
that the information should be laid before the proper Justice, a
precaution to be observed not only by the prosecutor in laying

his information, but also by the Magistrate before he takes anv
action upon it, ii may serve to illustrate this subject, to refer to

some of our Provincial Acts, to which the foregoing observations

will apply.

By 46 Geo. HI., ch. 10, prohibiting the sale of liquors on Sun-
days, the 3rd sect, providing the remedy, states, "That the fines

and forfeitures imposed by this Act shall be recovei d before one
of His Majesty's Justices of the Peace nearest to the place where
the offence against this Act shall have been committed."
By the 14 and 16 Vict., ch. 82, the Pawnbrokers Act, it is pro-

vided by the 12th section, that any Justice of the Peace resident
at the place nearest to> the place where the offence is committed
may grant his warrant to apprehend the offender.

By the School Act, 9 Vict., ch. 27, s. 62, power is given to any
Justice of the Peace residing m<A»n the locality or county ; and by
the 12 Vict., ch. 60, s. 16, amending it, the jurisdiction is vested
in either two Justices of the Peace in the county, or in the Circuit
Court.

By the 12 Vict., ch. 65, (Master and Servants Acts,) the 8th
section gives power to any Justice to determine any contravention
of the preceding sections of the Act ; whereas by the 9th section
the complaints therein referred to can only be made before one

of the nearest Justices of the Peace to the residence of the pai'ty

complained against.

And by the 18 Vict., ch. 100, s. 77, (Municipal Act,) all rates,

assessments and penalties, (except in cases where special provision
to the contrary is made,) shall be recoverable before any one of the
Justices of the Peace in the local municipality where the person
sued resides, other than the chief officer of such municipality ; and
if there be no Justice of the Peace in such local municipality, then
before any one of the Justices of the Peace in an adjacent muni-
cipality.

This suffices to shew with what care the statute should be
consulted, so as to determine the all-important question of juris-
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diction before ,t is too late, as in these and all other like casesany Justice or Justices, not being "the nearest to the place," or
resident m the place nearest to the place where the offence is
ornm-tted," or not « residing in the county, &c.,» have no autho-

^LZ J""'^^f°° *" «^^ ^^^ « conviction by them would be
invalid. So also a conviction, although rendered by one or more
Justices havingjunsdiction as being « the nearest" or « resident"&c would be null, unless this particular fact or circumstance,
which alone confers jurisdiction, be expressly stated and shown in

Pale^ToT""^'
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CHAPTER III.

OP INFORMATIONS, WITHIN WHAT TIME THEY SHOULD
BE LAID

1. Former rule as to limitation.

2. Present rule.

3. Under particular statutes.

4. Calendar and lunar months.

5. When a conviction must be had within a certain time.

6. WTien sufficient, if information be laid within a certain time.

7. Proceedings must not be antedated.

8. Ruleformerly as to computation of time.

9. Present rule.

10. Liriiitation how pleaded.

/

m I

1. Former rule as to limitation.—JJniil the passing of the

Magistrates Acts the rule has been that, unless otherwise provided

for by the statute upon which the proceedings are had, every suit

or information in which the whole penalty is given to the Crown
must be brought within two years after the offence committed

;

but where the penalty is partly given to the informer, the informer

must sue for it within one year after the offence committed, and
if no s^ch or information is brought by a common informer, the

Crown may sue for it within two years after that year ended.

This is expressly enacted by the Act 52 Geo. III., ch 1, (Rev. Sta.

L. C. 183), borrowed from the 31 Eli';., ch. 5, which contains

exactly the same provisions. The Act 7 Wm. I\ ., ch. 3, (U. C.)

by the 3rd sect., enacts that "all actions for penalties, damages or

sums of money given to tb. party grieved, by any statute now or

hereafter to be in force," must be bi ought within one year after

the passing of the Act, or within two years after the cause of such

actions or suits, but not after.
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2. PrescTU rule.^Aa respects proceedings cognizable before
Justices of the Peace, the 10th section of the Magistrates Acts
enacts, "That in all cases where no time is already or snail her<y.

^^

after be specially limited for making any such complaint, or

^^

laying any such information in the Act or Acts of Parliament

^^

relating to such particular case, such complaint shall be made,

^^

and such information shall be laid within six calendar months
trom the time when the matter of such complaint or information
respectively arose."

This section is verbatim the same as the 11th section of the
Imperial Act 11 and 12 Vict., ch. 43, from which it is copied,
and It 18 only necessary to observe two things: first, that its
application only extends to cases where the statute upon which
the proceedings are had contains no clause limiting the period
withm which the information or complaint is to be made;
secondly, that in cases where its application would, from such
omission m the particular Act, extend, proper attention should be
given to the words "and such information shall be laid within six
calendar months," &c., for reasons which shall be sufficiently
shewn and explained.

3. Under particular statutes.—In almost all penal acts,
creating forfeitures and penalties, and more particularly in the
moxe recent stat- v,9, the information is required to be laid within
three calendar months after the commission of the offence. But it
IS necessary that the informer as well as the Justice should care-
fully examine the particular statute upon which the proceedings
are had, for any error on this point would subject them to be
overturned at any stage. The necessity for this precaution will be
obvious from the following observations.

4. Calendar and lumr months.—Bj some statutes the words
of limitation are calendar months, in others the word "calendar"
18 omitted, in which latter case the rule of law is that the word
month shall be construed to mean lunar month, of four weeks to
the month. {R. y. Bellamy, 1 B. & C. 500; 3 Burr. 1455; 2
Dowl. & Ry. 727 ; 2 Chit. G. ±^. 147 ; 1 Paley, 16.)

6. When a conviction must be had within a certain time.
—Also some statutes require that the party shall be convicted
within a limited time, in which case the conviction mmt take place
wtthm that time. The laying of the information merely, or the
f^ummoniTiDrof fhfi qn/Hi-z^/l ^uu:- ±\. •! mi . • -v, . .Q _i .iic j«A,u^ua, TTifcum luu pui-iou, will not oe sumcient

;
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and aUhougK tho final hearing and conviction should be delayed
to a period beyond the time limited, in consequence of an adjourn-
pent at the defendant's own request, still tho conviction would be
invalid. {Dowell v. Benningfield, 1 Car. & Mar. 9 ; Rex v. Bellamy,
1 Bar. <fe 0. 500 ; Rex v. Tolley, 3 East, 407 ; 2 Chit G. P 147 •

Rex
y. Peckham, Comb. 439 ; Saund. on Con. 6 ; Deacon, vo!

Conviction, 326 ; Paley, 16 and 206.)

6. When sufficient, \f information be laid within a cer-
tain time.—WhQTQ the words of the statute are that tho inforina-
shall be laid, or that the offence shall be prosecuted, or that the
prosecution shall be commenced, within a named time, or equiva-
lent expressions, then it will be sufficient that the information or
complaint should be laid within the proper time, although the
conviction should take place after the expiration of the limited
period. (Rex v. Barrett, 1 Salk. 383

; Deacon, 327; 2 Chit G
P. 147

; Paley, 15, 32 and 206.)

In a very old case of Price v. Hundred of Chewton, in Somer-
setshire, tho writ wa? tested five days before it was sued out and
an objection was taken, inasmuch as, if the time of suing out the
wnt was to be considered the commencement of the suit it was
too late

;
but on a search for precedents, and the constant practice

being ascertained, the Court held the writ good from the teste,
and the plaintiff was allowed to proceed in his action. (Esp
Pen. Sta. 78 and 79.) ^ ^*

7. Proceedings must not be antedated.—Jmtkes, however,
should be careful not to antedate any of their proceedings, as, in
many instances, the effect of it might be to deprive the defendant
of the benefit of the limitation created by the statute. The Act
18 Eliz., ch. 5, s. 1, has expressly provided against this abuse, by
enacting, <' That upon every information which shall be exhibited
" on any penal statute, a special note shall be made of the very
« day, month and year of the exhibiting thereof into any office, or
« to any officer, which may lawfully receive the same, without any
''antedate thereof to be made, and that the same information be
« accounted and taken to be of record from that day forward, and
|«
not before. And thai no process be sued out vpon such infor-

I'

mation, until the information be exhibited in form aforesaid, &c.
" And that every Clerk making out process contrary to this Act
" slall forfeit forty shillings, &c."
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I

8. Rule formerly as to computation of time.-Wheihet
the day of committing the offence should be included or eidudedm the computation of time is a question which has given rise to
contradictory decisions in England. The rule formerly laid down
was that when a statute directs that the prosecution shall be
commenced within a specified number of days or months "/row*
the comnutting of the ofence^ tho, the day on which it was com-
mted should be included in the calculation

; but that when the
Act prescnbed the limitation from the day of doiug the act, then
the whole of that day should be excluded. (Per Parker J inR.V Green, 10 Mod. 112 ; bV. Powys, J, u,ssented, aJEyre]j.,
»axd It was a point which had n ver been settled.) In Rex v. Adder-
Icy, Doug. 466, it was ruled that if time be limited from (tn act
done the day is inclusive, but if from the day of doing an act, it
18 exclusive.

It was also so ruled in an action against a Justice of the Peace,
by holding the day on which the act complained of was commit-
ted to be inclusive. {Clark v. Davy, 4 Moore, 466.)

9. Present rule—But these decisions have since been over-
ruled, and the day of committing the offence is to be excluded in
the computation of time. {Pellew v. Inhab. of Wonford, B. &
C. 134

;
Hardy v. Ryle, 9 B. & C. 603, overruling the decisim of

Clark V. Levy. See also 4 Man. & Ry. 300 ; 2 Campb. 264 • 5
T. R. 283 ; 3 B. & Aid. 681.)

'

Chitty, p. 149, referring to the latest decisions, says: "These
" recent decisions appear sufficiently to establish that, in general,
" as regards summary proceedings for offences or injuries of a
" private nature, the rule will now be to exclude the first day "
And Mr. Stone, in his work, p. 42, says: "With respect to the
' day on which the offence was committed, the better opinion
" appears to bo that it is not included in tlie calculation of time."

10. Limitation how plcaded.-^'lhQ Mmdimi is not bound
to plead the limitation of the statute, but may urge it under the
general issue. (Per Holt, C. J., Shaw, 364; Esp. Pen. Sta. 78.)
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§ V.

OF INFORMATIONS, WHEN JUSTICES ARE BOUND TO PROPFFnUPON THEM. AND WHEN THEY CAN ACT WIThSSS

|

1. In what eau$ bound to act.

2. In what cases not bound.
3. Recent Statute La^o of England and Upper Cannula.
4. \Vhtre Justices may act without an information.
6. Rule where m previous information has been laid.

h In what cases bound to act.-lf a clear charge be laid
Defore a Justice, and there be no reasonable ground for doubting
his jurisdiction or the propriety of exercising it, the Justice ouffht
to receive the information and issue his summons or warrant when
proper, and cause the charge to be heard. If the Justice should
re-use he may be compelled by mandamus, as otherwise the law
would remain unadministered. In referring to Justices sometimes
the statute makes use (

" the words "authorizes and empowers."
lu other instances, « required and enjoined," in which latter case
the Justices are at least bound to proceed to a kearinff, however
they may decide. (R. y. Wrottesly, 1 B. & Adolph. 648 ; R. v.
Broder^p, „ B. & C. 239 ; 7 D. & R. 861 ; 1 Str. 413, 630 ; R.
V. JSenn, 6 T. R. 198

; R. v. Justices of Buckinghamshire, 1 B. &
C. 485

; 2 D. & R. 689
; R. y. Robinson, 2 Smith, R., 274

; R. y,
(?Vcam<>, 2 Ad. &E11. 615.)

2. In what cases not bound.—But if the Justice has reason-
able ground for doubting his jurisdiction, the Court will not compel
him to do an act which might subject him to an action. Upon
this subject Abbott, C. J., in the case d R. v. Broderip, above
cited, said: "If the conviction itself is not valid in law, for not
" having been founded on oath, and the Magistrate issues his war-
« rant to apprehend the party, he will be liable to an action of
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« trespass, and wo cannot compel him to put himself in a situation
of 80 much responsibility. If a Justice of the Peace criminally
forbears to discharge his duty, he is amenable for his conductby mformation as for a public offence; but that is a very
different thmg from commanding him to do that which may
subject him to an aclion." (See also Saunders on Con. 62 • I

Paley, 17, 18.)
'

The circumstance alone of the defendant insisting that the Ju*-
hce has no jurisdiction is not sufficient to excuse the Justice in
not proceeding. {E. v. Wrotfesly, 1 B. & Adolph. 64a.)

3. Recent Statute Law of England and Upper Canada,
—In England an Act has recently been passed, the 11 and 12

ifif' t u*'
^""^ re-enacted for Upper Canada by 16 Vict., ch.

180, which contain a very wise provision on this subject, and it is
to be regretted that some provision of a similar kind is not to be
tound m our Lower Canada Statute Law. By sect. 6 it is enacted

:

^^

" That in all cases where a Justice or Justices of the Peace shall refuse to

^^

do any act relating to the duties of his or their office as such Justice or

^
Justices, It shall be lawful for the party requiring such act to be done to

_^

apply to Her Majesty's Court of t^ueen's Bench, upon an affidavit of the

^
facts, for a rule calling upon such Justice or Justices, and also the party

^^

to be affected by such act, to shew cause why such act should not be done •

^^

and If after due service of such rule, good cause should not be shewn'

^^

against it. the said Court may make the same absolute, with or without

^^

or upon payment of costs, as to them shall seem meet; and the said Jus-
tice or Justices, upon being served with such rule absolute, shall obev the

« same, and shall do the act required; and no action or proceeding what,

^^

8«ever shall be commencod or prosecuted against such Justice or Justices
for having obeyed such rule, and done such act, so thereby required as
aforesaid. {See note on Analysis of Imperial Statute in section H of

chapter I, ante, p. .31.)
•'

4. Where Justices may act wUhmit an information.-^
Although in general a Justice has no authority to act unless an
information be laid before him, to form the basis of his subsequent
proceedmgs, (Paley, 17), still by some particular statutes an excep-
tion to this rule is created, by authorizing the Justice to convict
onJusownvrew The Game Act, 8 Vict., ch. 46, s. 3, also many
other Provincial Acts, confer that power. In such cases, however,
the Justices v^ew must be expressly stated in the conviction, and
If omitted It would be void. {Rex v. Justices of Kent, 10 B. &
<^r. 477

; Jones v. Oioen, 2 Dowl. <fe Ry. 600.)
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Another instance of this exception to the general rule is to be
found in sonae of our statutes ; as for example, by the 56th section

of the 4 and 5 Vict., ch. 25, and by the 28th section of the 4 and
5 Vict, ch. 26, any person /owwc? committing any offence against

the said Acts, whether the same be punishable upon indictment
or upon Eummary conviction, may be immediately apprehended,
without a ^ arrant, by any peace officer, or the owner of the pro-
perty injured, or his servant or any person authorized by him, and
forthwith taken before some neighbouring Justice of the Peace, to

be dealt with according to law. Also, by the 2nd section of the

13 and 14 Vict., ch. 40, any land-holder, or his representative or
servant, may arrest without a warrant any person taken in the
act, or contravening this section, and carry him, or cause him to be
carried, forthwith before one of the nearest Justices, who may decide

summarily the complaint.

6. Bute where no previous information has been laid.

—In all such cases, however, the Justice should be extremely

cautious in drawing his conviction, so that the facts and circum-

stances under which the party was apprehended and brought

before him might appear upon his conviction, and that the special

power vested in him by the Act has been strictly pursued. The
reason is that, as a general rule, the summary jurisdiction of

Justices can only be exercised where an information has been laid

before them, and the accused has been either summoned or appre-

hended upon warrant ; and where under a special enactment these

requirements are dispensed with, and the rule departed from, the

conviction, in the absence of any previous information, summons
or warrant, must shew the special facts and circumstances which,

under the statute, justify such a departure from the goneral rule.

Upon this point the principles laid down and authorities cited in

the third section of this chapter will apply. (See also Hex v.

Allason, 2 Str. 678 ; B. v. Venables, 2 Str. 630 ; 8 T. R. 638 ; 3

T. R. 338 ; Wilkins v. Wriffht, 2 C. & M. 101 ; Bracey's case,

1 Salk. 476 ; M. v. Corhm, 4 Burr. 2218.)



CHAPTER IV.

OF THE PHOCEEDIKGS PRELIMINAIIY TO THE HEARING.

§1.

THE SUMMONS.

1. Necessityfor a summons.
2. men a conviction can be had without any.
d. -l heform of the summons.

7. Too short delay, when aided.
*

8. Rule as to indication ofplace
9. Rule in certain cases, as to indication nf /»./,•<.«.

10. Summons must be dated.

11. By whom signed, and when.
12. Must be sealed, and in what manner.

1. Necemtyfor a mmmom.So conviction or order canbe made whereby the interest, of any party may be affected nnle^an opportumty of being heard i, afforded to bin,, which! d„leuher by . .„„„„n, „, ,,„.„^ ^^ ;„„,, agai hta tn"th» notwithstanding that the Act of Parliament upon whiS ftepH>ceed,ng, are fonnded i. .ilent as to any prevL, JZ^(Re. y.B^n 6 T E. ,68; B. v. r««», 2 Ld. Ray. Tm-
^} r. The emrd,„, of Ike Tolnes Union, 2 New Ses.. Ca. 82

'

Penury, m Uverpod So. Co., 3 Ad. & Ell. 433; 8 Mod!163
; 1 Hawk, ch 64, s. 60.)
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i
'

2. When a conviction can be had without any.—li tho
defendant voluntarily appears and is present during the hearing,
has a full opportunity of being heard, and does not require time,
he may be c^-victed without any previous summons. {Rex. v.

Aikin, 3 Burr. 1785, Rex y. Stone, 1 East, 964, per Ld. Kenyan.)
3. The form of the summons.—As to the form of the sum-

mons, the rule to be observed, since the passing of the Magistrates
Acts, is that where the particular Act of Parliament upon which

.

the proceedings are had does not prescribe a form of summons,
then the form given in the Magistrates Acts must be adopted. (See
form in the Appendix.) But should the Act of Parliament in
question prescribe a form of summons, then that and no other must
be adopted. (R. v. Steventon, 2 East, 365 ; 2 Deacon, 315 ; R.
V. Croke, Cowp. 30.)

4. The requisites of a summons how directed, and
offence how stated.—The requisites of a summons are pointed
out by the Ist sect, of the Magistrates Acts. It must be directed

to the defendant I" England two forms were in use, one directed

to the defendant, , ,ie other by way of precept to the constable.

It must state shortly the matter of the information or complaint.

By this is meant that the substance of the charge or offence must
be set forth in the summons, and the safest course will be to copy
the whole charge as in the information set forth. For this purpose
in procuring printed forms, care should be taken that a blank, in

that part intended for the statement of the matter of the informa-

tion, sufficiently large, should be given, to admit of the whole
charge being set forth.

The statei mt of the charge or offence in the summons is a
requisite prescribed by the statute, and must be followed. In

England it has always been done. (2 Chit. G. P. 175 ; 2 Deacon,

315; Saunders on Con. 26.) In Lower Canada, a practice has
prevailed and is still sometimes followed, of omitting all statement
of the otfence or charge in the summons, and simply referring to an
information, declaration or statement annexed, thereby assimilating

the proceedings to those in civil suits before the ord" iry Courts.

This practice is entirely erroneous, and has arisen from ignorance

or A mis-conception of the jurisdiction exercised by Justices, and
the principles of law by which they are to be guided. The infor-

mation or complaint are never served ; they remain with the

Justice or his Clerk.
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*

6 Must appoint a certain time and place far the defend-ant , appearance.-The next requisite of a summons is th.t acertam^m. and place should therein be set forth for the appearance
of the defendant to answer. As to time, with analogy to other pro-
ceedmgs, a certain hour of a named day sh uld be stated, and this
18 clearly implied by the form of summons given in the statute.

Although the hour be stated, still the defendant must, if theJus tee or Justices be not ready to proceed at the appointed hour,

Ftcton, 2 East, 196.)
"^

, ^. v.

defendant's appearance, for if it should name an impossible dayas on Tuesday the 17th April when the iVth April feCn J'^Z'

dfay.-Tho time appomted in the summons for the appearanceof the par y must be regulated by circumstances. The ActZZjmes requires a certain interval to elapse between the ser^o andtl.e day of hearing, in which case care mu.t be tak „Tt thesummons does not name a day too early
; and whe^the statutemenuons so many days "at least," the^^re intended to b 2days. (Zouch y. Umpsey, 4 B. & Aid. 522 : He, y Th. V

t!'T%\ ^f '
^'' ' ''

'

""'^''^ ' ^^^'^^^
2'Z Isler' '' """'"'"'^

'
^^^ ^^^- ''•

'' ^

'

But should DO time be mentioned in the statute upon which theproceedmgs are had, then the rule which obtainecl in Enl /ad prescnbed by our Magistrates Acts, must prevail, and th: t mlallowed in the summons must be a reasonahle time regulated byhe .rcumstances of the case, as for instance the dis' nc tornthe defendant's residence. The second section provides that Tfthe party served does not appearand it be provldT Lh^^^^such serv.ce was made a reasonable time befo^ the time the daappomted for appearing, then it shall be lawful for the JuZ&c &c., to issue h,s warrant, or to proceed ex-parte
'

It may be useful here to notice that in England it has beenheld that a summons to np».o. ; j.-_. ,

^
.

^^ ^^'^^

^i- • """icujaioiy upou ^the receipt
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thereof is insuflSeient. (R. v. Mallison, 2 Burr. 681., So also,

to appear on the same day. {E. v. Johnson, 1 Str. 261.) Neither
should the summons bo tc appear on the following day, as is

clearly shewn by the following remarks in 2 Chit. G. P. 176 :

" The precise time will generally depend on distance, and the other cir-

" cumstances of each particular case. With analogy to other branches of
" the law, a man ought not to be required omissii omnibus aliis negotiia
" instantly to answer a charge of a supposed offence necessarily less than an
" indictable misdemeanor, on the same day, or even the next day, and should
" be allowed not only ample time to obtain legal advice and assistance, but
« also to col'ect his evidence; and even the convenience of witnesses should
" be considered : and therefore, in general, several days should intervene
" between the time of summons and hearing."

7. Too short delay, when aided.—li the defendant appears

and does not ask for further time, his appearance will cover the

defect as to insufficient delay. " But," says Chitty, " should he
not appear, the Justice must inquire into the time and circum-

stances of the service of the summons, and unless it appear to have

been quite sufficiert, shbuld of his own accord adjourn the hearinir,

and issue a fresh summons reciting the former. If a Justice should

wilfully T.roceed to convict without a previous sufficient summons,

or without enlarging the time when required, he may be prosecuted

by information or indictment for the misdemeanor." [R. v. Vena-

bles, 2 Ld. Ray. 1407 ; E. v. Simpson, 1 Str. 46 ; E. v. Stone, 1

Eas;, 642.)

8. Rule as to indication of place.—The summons must

also distinctly state the place where the defendant is to appear.

The first section of the "*
? agistrates Acts not only requires it, but it

has been held in England that if a certain place is not specified in

the summons for the appearance of the party, ho commits no

default by not appearing, and the Magistrate cannot proceed in

his absence. (E. v. Simpson, 2 Str. 46.)

9. Rule in certain cases, as to indication of Justices, or

number of Justices, before whom the defendant should be

summoned.—It is necessary to observe that the Ist section of the

Magistrates Acts states that the summons shall require the defen-

dant to appear " before the same Justice or Justices or before such

other Justice or Justices of the same district as shall then be

there," and for this obvious reason that, under some particular

statutes, the authority to hear and convict is given to the Justice



., So also,

.) Neither

', day, as is

P. 176:

the other cir-

sr branches of

aliia negotiis

Y less than aa

y, and should

ssistnnce, but

nesses should

ild intervend

ant appears

I cover the

' should he

md circum-

)ear to have

he hearing,

stice should

t summons,

prosecuted

a. V. Vena-

V. Stone, 1

tnons must

to appear.

es it, but it

specified in

ommits no

proceed in

tstices, or

should be

tion of the

the defen-

>efore such

II then be

particular

;he Justice

lift

who issued the summons, and in some cases to two Justices ; and
although one Justice may lawfully issue a summons where two are
required to render a valid conviction, still the form of summons
should be vaned in this particular, so as to conform to the parti-
cular statute, by requiring the party's appearance either before the

(ToLs R S. 5T" "^ '"^'^^' ^"^''^'^^ " ' ^'' ''''^''

To illustrate this matter more folly we will refer to the case of

^atute 52 Geo. HI., ch. 93, two Commissioners or a Justice of thePeace were authorized, upon complaint made to him or them tosummon the accused and witnesses before him or them, and'on
appearance to hear and determine, &c. ; and one Justice hadssued a warrant, and a second, before whom the proceedings atthe hearmg were had convicted the party and committed him for

tZtIh i . '"'f^
'^' P'°'''^- ^' ^^ ^'^^ by the Court

that the Magistrate who received the informaUon alone had iuris-
diction to convict, and that the other acted wholly without juris-
diction, and was liable to an action of trespass

infoth«.^'Tl°'
^' ^" '° ^^"^"^ J"^^«"*' «°t«^«d very fully

into the law of the case, and the following is deserving of a carefu^
perusal. His Lordship said

:

» wem.

" It may be conceded that, in gener4 where no proTision is m»^« *. *.,
« contrary, the original information or complaint mrbe ml L „ r

;;

tije. and another may hear and determine the maUel^ ThTstatlToeTIV.. ch 23. s. 2, in the latter part of that section. recogniLVthat cou- 0"
proceeding very distinctly. This case, however, depends not upon thegeneral rale, or upon the statute 8 Geo. IV ch 23 hnf .^.^7 .

" of rule 13 i statute 52 Geo. III., ch. 93 chldule fL^ JT """'t'
-.jurisdiction. The words are. that it irb^tl^ifi^;^^^^^^^^^
being also a Commissioner, to summon the person aecu.ed to Ippear beforeh^m (not addmg "or any other Justice and Commissioner." or^nyeqj'a!
lent words,) and upon appearance or default, to proceed

^
" We are of opinion that this rule does not authorize anv Justine f^ .,

;;

the matter except that one to whom the informatioror :^pti^^^t^^^«^^^^^^^
• and tha the statute 3 Geo. IV., ch. 23, e. 2, does not make any diSe"nc

'

inasmuch as that statute contains no enactment that one Justice mayZmon and another hear, but only recognize, such a course oTpZiZ^
incidentally

;
the enactment being only that when the law reqZs twoor more to hear, one only may take the information. This b^ nlI on'struction which we feel ourselves bound to put upon rule 13 in 82 60

./it," '^"*'"'*'^'^'^"'""* '^' no ju^sdictiouiathep^:
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Patteson, Williams, and Coleridge, Js,, concurred in this judg-

ment, and a yerdict for £10 damages was entered up against the

Magistrate, defendant in that action.

This decision has a most perfect application to our law in the

Province, as section 2 of the Imp. Act 3 Geo. IV., ch. 23, adverted

to by Lord Denman, is precisely the same lus 4 Geo. IV., ch. 19,

s. 1, (L. C), 2 Wm. IV., ch. 4, s. 2, (U. C), re-enacted in almost

similar terms by the 26th section of the Magistrates Acta.

10. Summons must be dated.—The date and place of issuing

tV 3c,;mons should be correctly mentioned, and precaution taken

tha. I J summons be not dated of a day prior to that when the

information was laid, for if this error be committed and the party

do not appear, all subsequent proceedings would be void. (JB. v.

Kent, 2'Ld. Ray. 1546.)

11. By whom signed, and when.—The summons should be

signed by the Justice issuing the same. Upon this point it is

necessary to observe that it would be extremely dangerous for

Justices to sign summonses in blank, to be filled up by the Clerk,

and issued without the Magistrate being cognizant of the charge.

This would amount to a gross breach of magisterial authority, as

no person should be exposed to this summary jurisdiction, unless

the charge or complaint has first been submitted to a Justice, in

whom the law has vested certain powers, as for instance, that of

examining into the charge, that it amounts to a legal ofience,

and is one over which he has jurisdiction. The law requires that

the Justice must himself sign the summons after he has heard the

charge, and not sufier his Clerk to sign the same, or to issue any

ready prepared summons. (22. v. Stevenson, 2 East, 366 ; B, v.

Constable, 1 Dow. & Ry. 663.)

12. Must be sealed, and in what manner.—To comply with

the terms of the Magistrates Acts, the summons or warrant must

be sealed. As to the manner of sealing any documents required

to be under the seal of Justices no rule exists. It suffices if the

manner of sealing be one adopted by the Justice, In Oake's Syn

p. 31, we read: "The seal or mark intended as a seal on sum-

" mouses, warrants, convictions, orders, commitments, &c., may
" be any impression, or otherwise in ink, made at the time by the

" Clerk, or by fae printer, and adopted by the Justice or Justices

" signing the document." (See E. v. St. PauVs Covent Garden,

14 Law J. Rep. (N. S.) M. C. 109 ; 9 J. P. 441.)



CHAPTER IV.

§ II.

BY WHOM SERVICE OF SUMMONS SHOULD BE MADE.

• •^^.•^. -S"W"v-v-vN

1- Provisions o/G Wm, IV., cfi. 19.

2. Provision of the Magistrates jlcts.

3. Service need not be made by Constable or Bailiff,

What persons should be selected,

Appointment of Constables,

What should be done if Constable be related to either party.
Fees of Constable in L. C.

Fees of Constable in U. C,

9. How punishedfor neglect or misbehaviour,

10. In what manner protected.

4.

5.

«.

7.

8.

1. Provisions of 6 Wm. IV., ch. 19.--A8 applicable to
Lower Canada, it is enacted by this Act, that any Justice of the
Peace may appoint one or more Oonstables to execute the orders
t)f such Justice of the Peace, to whom the Justice must admin-
ister the requisite oath, {ante, p. U), and enregister the same in
the register kept by such Justice ; and by section 8, that all Bailiffs

of the Court of King's Bench, by virtue of the Act, are authorized
to execute all orders ofJustices of the Peace, within their respective
districts, without its being necessary that they should be appointed
Constables. (Rev. Sta. L. C, p. 182.)

2, Provision of the Magistrates Acts.—U is enacted by
section 1 of these statutes, with reference to the odrvice of a sum-
mons, as follows: "And everj such summons shall be served by a
Constable or other peace officer, or other person to whom the same
shall be delivered."

3. Need not he ..tade by Constable or Bailiff.—In Lower
Canada, under the Act of Wm. IV., it was necessary that service
should be made by a person appointed Constable and sworn as
such. '^'* b^ a Rftiiiflf oT%»v^.v*-«j u. ii- - r\.

>»ji.-jn,-infcu vj luv; vuurt lor ice service or
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process in civil cases. It ia not, however, any longer necessa-y

that the service should be made by either a Constable or Bail; f,

but it may be made by any " other person to whom the same shall

be delivered," in the terms of the Ist section of the Magistrates
Acts.

4. TVhat persons should he selected.—li is necessary, ne/er-

theless, that Justices should be cautious not to entrust the execu-

tion of a matter of so much importance to any person indiscri-

minately. The party employed should be a person knowing how
to read and write, and one in whom the Justice can confide

for a true statement under oath of the service, in case proof of it

should be necessary.

5. Appointment of Constables.—In another part of this work,

{ante, p. 74), the appointment of Constables has been noticed, and

Justices would act more prudently by employing them to execute

or serve any process they may issue. In Lower Canada, they

may with advantage employ Bailiffs to serve summonses issued by
them, from these officer being familiar with the discharge of that

duty but where they issue a w^arrant it must be delivered to a

Coi.6table as required by 3rd section of the Magistrates Acts.

{See JVo. 9 of section 5 of this chapter.) It would therefore be
advisable for the Justice to mak' the Bailiff a Constable, admin-
ister to him the oath, and record it in bis register. Or they may
deliver the warrant, if to be executed within the parisl^ to any ,

captain or other inferior officer of militia, who by law are, within

their respective parishes, public and peace officers. (27 Geo. III.,

ch. 6 ; Rev. Stat. L. C, p. 180.)

The advantage of liaving Constables to execute the process and
all ordei-s of Justices is the more apparent, when it is considered,

that the Magistrates Acts require the attendance before the Justi-

ces, at the hearing, of the person who has served the summons, so
that proof of service may be made if the party fails to appear, as
no warrant can be issued, nor proceedings ex-parte had, without
such proof.

6. What should he done if Constable be related to either
party.—Justices should avoid employing for the service of pro-

cess a person related to either of the parties; not that there is

anything in the law which would render the service invalid for

any such cause, but it is a wise precaution to adopt, so as to guard
against abuse, more especially where personal liberty is concerned.

/:.C

KAm
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as in cases of arrest. In Lower Canada, a Justice of the Poac«,
having the power at anytime to appoint a Constable, the selection
or appointment of another should be made, wh'^re the one appointed
happens to be related to either party.

7. Fees of Constable in L. C—The 6 Wm. IV., ch. 19,
enacts

:

" That no Bailiff or Constable employed to execute the orders of
" any Justice of the Peace, shall, at any time, or under any pretext
" whate

,
demand or require higher fees than those hereinafter

" mentioned, that is to say

:

£ 8. d.
For executing any warrant of arrest, 6
For his a»8iBtant (rccors), 2 6
For seizure and sale under execution (publication included), 7 6
For bis assistant on do. S 6
For a seizure only, not followed by a sale 8 9
For his assistant on do. 13
For service of any summons, subpcena or order, 1 8
For every league travelled to serve the same (distance in return-

ing not to be reckoned) j q
For each official return of illegal resistance, „ o 2 6
For his assistant,.., .. ,,., ,.,^ 13
" Provided always, that whenever any Bailiff or Constable shall
" serve several summonses or subpoenas for the same complainant,
" at the s.. le time and on the same road, he shall only be entitled
" to travelling expenses as far as for one journey, and the fees for
" the service."

8. Fees of Constable in U. C—Under the provisions of the
8th Vict., ch. 38, applicable to Upper Canada, Constables' fees,

have been established by the Judges, as follows :

£ B. d.
Arrest of each individual upon a warrant, (to be paid out of the

district funds, or by the party, as the case may be) 6
Serving summons or subpoena, .. q 1 8
Mileage, per mile (to be paid as above stated), «
Attending assizes or sessions, per day, o 5
Attending any Justice on trials, under the Summary Punishment

Acts, or on the examination of prisoners charged with any
crime, for each day necessarily employed, o 5

Mileage in going to serve summons or warrant, when the service
has not been effected ; the Justices in sessions to be satisiied

that due diligence has been used, (to be paid, «fec., as above
°'^'^"")'

6
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TatiDg prisonera to gaol, eiduaive of disbursements necessarily

expended in their conveyance (to be paid as above stated)

Permile 4
SummoningJury for inquest, 10
Attending inquest for each day other than the first 6
Herving (personally) notice of appointment of Constable, 2 6
Levjing upon distress warrant, and returning the same, where

charge not provided by law, o 5
Advertising and selling' under distress warrant, where a charge

not provided by law q 5
Travelling to make distress, or to search for goods to make dis-

tress, and no goods are found, when charge not otherwise

provided by law, per mile, 4
Appraisement, whether by one appraiser or more—on each pound

in value of the goods, 4

9. How punished for neglect or misbehaviour.—In Lower
Canada a Constable v?ho exacts higher fees than those allowed

by 6 Wm. IV., ch. 19, would, by section 3, be liable to a penalty

liot exceeding five pounds currency, recoverable in a summary way
before any Justice of the Peace of the district, on legal proof, one

moiety whereof to be awarded to the prosecutor with reasonable

costs, and the other moiety to belong to Her Majesty. (Rev. Sta.

L. C, p. 182.)

The 27 Geo. Ill, ch. 6, (L. C), providing for the annual appoint-

ment of Constables in towns by the Justices at Quarter Sessions,

imposes, for neglecting or refusing to perform the office, a penalty

of twenty pounds, to be recovered in any Court of Record, by bill,

plaint or information, with costs of suit. (Rev. Sta. L. C, p. 180.)

In Upper Canada, a Constable wilfully and knowim/ly demand-

ing or receiving any higher fee or allowance than those established

by 8 Vict., ch. 38, is, by section 4, liable to a penalty of ten pounds

to any person who shall sue for the same by action of debt, bill,

plaint or information, in any Court of competent jurisdiction.

Constables are liable to be indicted for refusing to be sworn or

take upon themselves the oflSce. (2 Hawk., ch. 10, s. 35.) The
law renders it their duty to execute the ofiice, and the legal war-

rant of Justices of the Peace, with reasonable despatch, alacrity

and care; and for am' niission, misconduct or extortion, they can

be punished, on indi i, by fine or imprisonment. (Chitty, Off,

Const. 129.)

If a statute imposes a duty upon a Constable, and he neglects

to perform it, he is punishable by indictment, unless the statute



£ s. d
Y
I)

.004

. 10

.060

.026
e

.060
e

.060

4

.004
-In Lower

e allowed

a penalty

nary way

proof, one

"easonable

(Rev. Sta.

il appoint-

: Sessions,

a penalty

•d, by bill,

'., p. 180.)

/ demand-

stablished

en pounds

debt, bill,

jtion.

1 sworn or

J5.) The

legal war-

1, alacrity

, they can

hitty, Off.

! neglects

le statute

prescribe a particular course of proceeding against him. (2 Hale
P. C. 85, 1 Salk. 181.)

A Constable who omits to take an offender liable to arrest, where
he has a reasonable opportunity to arrest him, is subject to punish-
ment for his neglect

; but a Constable is not responsible for the
escape of an offender, unless he has had him in actual custody,
that is, so far in his power, he having surrendered, as to have
been able to lay his hands on him. (2 Hawk., ch. I? ss. 1-21.)

Constables may, for any misbehaviour or neglect of duty, be
dismissed from their office, as, in such manner as they are chosen, by
the like authority can they be removed. This power, exercised by
Justices of the Peace, has been confirmed by the uninterrupted
usage of many years, and cannot now be disputed, 6ut is presumed
to have been grounded on sufficient authority. (Chit. Off. Const.,
p. 6.)

For any breach of duty, or for having exceeded their authority.
Constables are also liable to an action at law, subject to various
legislative provisions for their protection in particular cases.

10. In what manner protected.—The most important statute
passed in England, for the protection of Constables, is the 24 Geo.
II., ch. 44. Anterior to its passing. Constables were bound to take
notice of the authority of Justices, and if they executed a warrant
of a Justice, issued in a matter not within his jurisdiction, they
were liable; (ante, p. 27.) The object of the above statute was
to remedy this, and to afford the Constable ample protection in all

cases where he acted by virtue of a warrant and in obedience to it.

The 6th section directs that the jury should find for the Constable,
notwithstanding any defect of jurisdiction in such Justice or Jus-
tices; and section 8, that no action should be brought unless
commenced within six calendar months after the act committed.

In the construction of this statute it has been held that a Con-
stable acting in obedience to a warrant was entitled to absolute
protection, under section o, at whatever time the action might be
u. ^-vht against him ; and that section 8 was intended to absolve
him from responsibility after the lapse of six months, where he
had acted not in strict obedience to his warrant, but bond fide, and
in supposed obedience to it. (Chit. Off. Const., pp. 122, 125.)

But he is responsible for any illegal act, where he has no war-
rant, or having a warrant, should he commit an unlawful action,

not thereby required to be performed. (Id., p. 123.) Therefore,



m
1

ir

lit

he will be liable if he arrests the wiong person, (3 Burr. lYOS);

or for executing a warrant out of the Magistrate's jurisdiction,

without express authority in the warrant so to do, (2 M. & S. 259);

or if under a warrant of distress he be guilty of an excessive dis-

tress, (4 B. & Ad. 113) ; and it has been held that in cases of that

description the Constable is not within the protection of the Act.

By the statute 1 J. L, ch. 6, made perpetual by 21 J. I., ch. 12,

'* a Constable or other oflScer sued for anything ' me by virtue of

his office, is entitled to double costs, if he obtains a verdict, or if

the plaintiflF be nonsuit or suffer a discontinuance."

This, however, is no longer the rule in this Province, as the Ist

section of 14 and 16 Vict., ch. 54, declares:

•* That 80 much of any such Act or Acts now in force in this Province,

" whether public, local, or personal, as confers any privilege either as to

" notice or limitation of action, or as to amount of costs, or as to pleading

" the ^ iieral issue, and giving the special matter in evidence, or as to the

" venue of the action, or as to tender of amends or payment of money into

" Court, upon any Magistrate, public officer, or other person, for any act

" done, either by virtue of his office, or under the provisions of any such
** Act or Acts, bo and the same is hereby repealed."

The subsequent sections are made to apply not only to Justices

of the Peace, but also to any "other officer or person fulfilling any

public duty, whether such duty arises out of the common law, or

is imposed by Act of Parliament, either Imperial or Provincial."

In Upper Canada its provisions, as respects .Tustices only, have no

applicaiion now, (ante, p. 28) ; but as respects all other officers,

Constables and others, they apply to both sections of the Pro-

vince, and what has been said [ante, pp. 28 et seq.) with refer-

ence to the liability and protection of Justices under this statute,

will apply to Constables also.

At common law it is an indictable offence to assault a Constable

in the execution of his office.

Bi



CHAPTER IV.

§111.

IN WHAT MANNER THE SERVICE OF SUMMONS SHOULD BE
MADE.

1. The error which prevails in Lowr Canada at to $ervice.
2. The methodfollowed in England.
3. Our Statute Law on the lubjer'
4. jRule to be observed as to serri-

6. The distinction between it ana
6. Time when service -an be made.
7. Not on a Sunday.

8. When a warrant cannot be executed on a Sunday.
9. When i can.

10. Return of service oftummont unnecessary.

vie in civil cate^.

1. The error which prevails in Lower Canada as to ser-
vice.—In Lower Canada an erroneous practice has prevailed with
reference to the service of a summons issued by Justices, by adopt-
ing the course which obtains as to service of civil process issued
from a Court of record exercising civil jurisdiction. Thus a copy of
the summons, ceriified by the Justice or his Clerk, is served on the
defendant, and a return made on the original, which Justices have
regarded as sufficient evidence of service, to justify their proceeding
by default to the hearing and adjudication of the information or
complaini. That this mode of proceeding is altogether illegal,

will be satisfactorily established by a reference to the authorities
hereinafter given.

2. The method followed in England.—In England there
are^ two modes of service resorted to, applicable to the form in
which the summons is issued. Where the summons is directed
to the Constable, or a third person, a copy of it plainly and legibly
written on paper should be served on the party accused; if

directed to the defendant, the oriainal ahonlH Ka sorvo,^ «T^^.n >,««,
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and a copy kept by the party serving it. (1 Archibold, J. P., vo.

Conviction, p. 316.)

Saunders on Con., at pp. 26 and 27, says : " When the summons
is directed to the defendant himself, it is usual for the Justice to

sign a duplicate also, one of which the Constable delivers, and the

other he retains, endorsing upon it the circumstances of the ser-

vice ; where, however, no duplicate is delivered to the Constable,

he should make a copy for his own use, and deliver the original

to the defendant. When the summons is directed to the Constable,

as a precept, it is his duty to make a copy of it verbatim, which
copy he should serve upon the defendant, himself keeping the

original, and indorsing on it a memorandum of the service."

3. Our Statute Law on the subject.—li any doubt on this

point could exist, it is at once removed by a reference to the 1st

sectic- of ths Magistrates Acts, which declares that every sum-
mons " shall be served by a Constable or other peace officer, or

other person to whom the same shall be delivered, upon the

person to whom it is so directed, by delivering the same to

the party personally, or by leaving the same with some person for

him, at his last or most usual place of abode ; and the Constable,

peace officer, or person who shall serve the same, shall attend at

the time and - <ce, and before the Justices in the said summons
mentioned, t' epose, if necessary, to the service of the said sum-
mons." The original summons is here meant, and not a copy.

The form ofsummons given by these statutes is a summons directed

to the accused himself, and must be left with him ; otherwise the
requirements of the statutes are not complied with.

In Westoby's edition (1850) of Stone's Petty Sessions, at page
61, referring to the Imperial Statute 11 and 12 Vict., ch.43, from
which our statutes are borrowed, it is stated

:

" The summons is generally, in practice, made out in duplicate, both of
" which are signed and sealed by the Magistrate, and delivered to the Oon-
" stable, peace oflScer, or ptrson directed io serve it ; one of these is served
" on tlie defendant by delivering it to Lira personally, or by leaving it with
" some person for him at his last or most usual place of abode ; the other is

endorsed by the person who served the summons, with a memorandum of
service, and retained by bim for production at the Petty Sessions, where
he is required to attend at the hearing of the case, to depose to the due
service of the summons on the defendant, in case of his non-appearance,

and the consequent necessity of issuing a warrant for his apprehension, or
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4. Rule to be observed as to service.—ThQ rule to be obser-

ved is therefore clearly established, that a copy made out by the

Constable or person entrusted with the service, is to be served on the

party accused, in those cases only, where the statute under which
the procf iings are h&d, prescribes a form of summons addressed

by way of precept, to the Constable or person charged with making
the s Tvice ; but where no such form of summons is prescribed by
the statute, then the form given by the Magistrates Acta is to be
observed, which is a summons addressed to the defendant, and an
original summons signed and sealed by the Justice must be

served. A copy may bo made and retained by the Constable

who serves the original ; but the better course to be adopted is

for the Justice to make out duplicates signed and sealed, one of

them to be served and the other retained by the Constable, for

production at the hearing.

5. The distinction between it and the rule in civil cases.

—The distinction between this mode of effecting service in pro-

ceeding.- before Justices, and that which obtains in Civil Courts,

will be the more readily understood, when it is borne in mind that

the information or complaint is never served ; it remains with the

Justice by whom the summons is issued, and the substance of it

is embodied in the summons. If the accused appears, the infor-

mation or complaint is read to him, and he is called upon to
answer it. In civil cases the summons contains nothing more than
the injunction to appear and answer to a declaration or petition
Annexed.

6. Time when service can be made.—There is no rule which
requires that the service shall be made before sun-set, nor between
certain hours. The law is that the service shall be made at a
reasonable time.

7. Not on a Sunday.—A summons cannot issue nor be
served on a Sunday. K it bear date on a Sunday it is wholly void.

{Hanson v. Shackleton, 4 Dowl. 48.)

8. When a warrant cannot be executed on a Sunday.—
!Nor can a warrant to apprehend for non-payment of penalty under
a conviction or for noii-payment of money, under a Justice's

order, be executed on a Sunday, for it is in the nature of an
execution in a civil action. (H. v. Mi/ers, 1 T. R. 266 ; 1 Arch.,

J. P., ^. 122.)
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For the same reason a warrant to compel the attendance of a
person to answer to an information for the recovery of a penalty,

or a complaint for the recovery of money, cannot be executed on a
Sunday.

9. When it can.—But a warrant may be executed on a Sun-
day, if it be to apprehend for treason, felony, or a breach of the

peace. (21 C. II., c. 7, s. 6.)

The words " breach of the peace " have been holden to include

all offences which are impliedly against the peace ; and thus a war-

rant to apprehend a man, that he might find sureties for his good
behaviour, has been held to be within the meaning of the above
statute, and can be executed on a Sunday. (Johnston v. Colston,

T. Raym., 250 ; 1 Arch., J, P., p. 122.)

Therefore in all cases of assault and battery, the warrant may
be executed on a Sunday.

10. Return ofservice ofsummons unnecessary.—In Lower
Canada, a great absurdity has prevailed, with reference to pro-

ceedings before Justices, by assimilating the method of service,

and proof of it, to the law and practice which under our French

system of jurisprudence prevails in civil Courts. What is called

a return of service, made out in the form of a bailiff's return, has

erroneously been regarded as authentic. It need only be remarked
that as the service of a summons may be made by any person
" to whom the same shall be delivered," it is not necessary that

a formal return of service of a summons should bo written out

by the Constable or person who has served it. A memorandum
of the service is to be made or endorsed by him, and he must
attend before the Justice on the return day, so that if the defendant

does not appear, or any objection be made by him on his appear-

ance to the sufficiency of the service, he may be examined under
oath as a witness by the Justice to prove the time and manner of

service. Where the Constable is thus examined, this, being a
necessary part of the proceedings at the hearing, should be recorded

by the Justice or his Clerk, and a minute made of it, and in Lower
Canada entered in the Register in which by law must be recorded
" true and faithful minutes or memorandums at length of every

conviction." The deposition given by tlie Constable should be

taken down, as those of other witnesses, in the language used by
him.
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§IV.

UPON WHOM SERVICE SHOULD BE MADE.

1. Rule in England py io, j 11 anH 12 Vict., ch. 43.

2. Rule established by the Magistrates Acts.

3. Reason for its being made personally if possible.

4. What should be done ifpersonal service cannot be made.

1. Rule in England prior to II and 12 Vict.^ ch. 43.

—

Anterior to the passing of the 11 and 12 Vict, ch. 43, the rule in

England was, that the service should be made personally on the

defendant, unless expressly dispensed with by the statute under

which the proceedings were had. (2 Chit. G. P., p. 177; 10

Mod. 345 ; Ji.v. Chandler, 14 East, 268 ; B.v. Colamins, 8 Dow.

& Ry. 344 ; and E. v. Hall, 6 Dow. & Ry. 84.)

2. Rule established by the Magistrates Acts.—But by that

statute, as likewise by the 1st section of the Magistrates Acts, the

summons may be served by delivering the same to the party per-

sonally, or by leaving the same with some person for him at his

last or most usual place of abode.

3. Reason for its being made personally if possible.—
It is desirable, however, that the service should be made per-

sonally if possible, for when not personally served, and the defend-

ant makes default, the Justice should require proof from the

Constable, that it has been delivered to the wife, child or some

immediate servant of tho defendant, so as to afford a reasonable

presumption of its having come to his hands, before proceeding

further with the case. Tho propriety of this is obvious, when it

is considered that the defendant may, upon conviction, be fined or

imorisoned. (R. v. Clement, 4 B. & A. 218.)
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4. What should be done ifpersonal service cannot be made.
—Where a personal service cannot c nveniently be made, the
Constable should leave the summons with a person most likely to
deliver it to the defendant, such as his wife, servant or other
inmate of his residence, so as to prevent the issuing of a warrant
for the defendant's apprehension, or the case being heard ex-parte
in his absence, by his appearing in obedience to it.

Where personal service has not been made, and the defendant
fails to appear, the Justice should exercise great precaution before

proceeding ex-parte or issuing a warrant, by minutely enquiring

into the circumstances under which the service was made^ and if

from his examination under oath of the Constable or person who
made the service, there be reason to suspect that the summons
may not have reached the defendant, his duty is, as already
shewn, to issue a fresh summons returnable at some future day.
(See ante, p. 134.)
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§V.

ISSUING A WARRAOT INSTEAD OF A SUMMONS.

1. General observationt,

2. What the rule was in England.
3. Present statute law.

4. Distinction made between informations and complaints.
6. Due service of summons hou^ determined.

6. In what cases a sum-nons should precede a warrant.
7. Where a warrant should be issued in the first instance.
8. Requirements of a warrant.

9. To whom directed.

10. How executed, and power of Constable in the execution of it.
11. Duty of Constable in cases of arrest by warrant.
12. His duty in cases of arrest without warrant.

1. General ohservatims.—lt is of the utmost importance that
the Justice should properly discriminate between those cases where
he should issue a warrant in the first instance, instead of a sum-
mons, and those where he should abstain from so doing. In some
instances it is his duty to issue a warrant, in others a matter of
discretion, and in others again unwise and even illegal for him to
adopt that course.

2. What the rule was in England.—In England the rule
has been that unless the warrant be expressly, or by strong impli-
cation, given by the particular statute, or the offence include a
breach of the peace, or is of an indictable nature, the Justices had
no functions to issue a warrant, either in the first instance or in
default of appearance to the summons. {R. v. Simpson, 10 Mod.
341 ;

Bane v. Methuen, 9 Moore, 161 ; 1 Stra. 41.)

3. Present statute law.- -But now in England, by 11 and 12
Vict., ch. 43, and in this Province, by the Magistrates Acts, in
every ease of iaformation or complaint, if th« party fails to appear,

L
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and due proof be made upon oath of the service of the Bummons,

the Justice may issue a warrant for the apprehension of the de-

fendant ; and in cases of informations for any offence punishable

on conviction, upon oath or aflarmation being made substantiating

the matter of such information, the Justice may issue liis warrant

in the first instance, instead of a summons.

4. Distinction made between informations and complaints.

—ffhis section, as well as the 9th section of the same statute, be

it observed, make a marked distinction between an information for

an offence, and a complaint brought fo). the recovery of a sum of

money. It is only in cases of informations for offences, that a

warrant can be issued in the first instance, and then only when

oath is made substantiating the matter charged. In complaints,

on the contrary, a summons must first issue, and if the party make
default, it is discretionary with the Magistrate to issue his warrant

or not. Taking care, however, if ne does, that a proper service of

the summons be established by the examination upon oath of the

Constable or person who served it, and that the substance of the

complaint be likewise proved on oath, before he issues a warrant.

[^Ante, p. 53, and Oake's Syn., p. 62.)

Many persons are apt to consider the words infarmatitm and

complaint as synonymous terms, whereas they are not, but are as

different in their meaning and application as the words conviction

and order. Any one reading the different provisions of the Magis-

trates Acts with attention, will be convinced that the information

is a charge laid for an offence punishable on summary conviction,

and that a complaint is made where a Justice " may make an

order for the payment of money, or otherwise." (Section T of

Magistrates Acts.) Mr. Oake says :
" Here is meant a complaint

" upon which a Justice is or shall be authorized by law to make
" an order for the payment of money, or otherwise, (ss. 1, 8, 10 of

"11 and 12 Vict., ch. 43,) and these words ^^or otherwise^^ seem
" to apply to cases where the order is for the doing of some other

" act than paying money, on disobedience of which imprisonment
" follows." (Oake's Syn., p. 62.)

The prosecutor of an information is called the informant.^ and

of a complaint the complainant. The decision of the Justices,

where the informant succeeds, is called a conviction, and when
given in favor of the complainant, an order.
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The rules laid down in this work, as to informations, for the
moat part apply to complaints; and the same particularity as to
the facts is required, as in an information. Mr. Oake, on this
subject, further remarks

:
« What has been said in regard to infor-

« mations,—as to the time of making the complaint,—by whom
*' to be made,—when to be on oath,—will equally apply to com-
« plaints, except as no warrant in the first instance can be granted
« on a complaint, that part as to the oath will be inapplicable"
(Oake's Syn., p. 62.)

6. Due service of summons how determined.—It must
appear that the summons was "duly served" upon the defendant
«a reasonable time" before the time appointed for his appearance.
If the particular statute upon which the proceedings are had does
not appoint a delay for service, then the Justices must determine
whether a reasonable time has been given between the service and
day appointed for the appearance of the defendant, judging from
the circumstances of each particular case, and the distance of the
party's residence. If it appear that a reasonable time has not
elapsed, or if there be no proof of the service of the summons, or
reason to doubt its having reached the defendant, the Justice
should not issue his warrant ; all he can do is to issue another
summons if required, returnable at some future day. (Arch. Jer.
Acts, p. 102 ; also see No. 7, section 1, ante, p. 134.)

6. In what eases a summons should precede a warrant.
—If there be no reason to apprehend that the defendant will evade
the process judging from his circumstances or position in life, his
being a householder or proprietor, then it is more proper to issue
a summons instead of a warrant. So also in all cases of offences
under penal statutes, where a portion of the penalty goes to the
informer, the better course is to issue a summons, and if the party
summoned fail to appear, upon due proof of service baring been
made, aflfording him a reasonable time to appear and make his
defence, the Justice may proceed ex-parte to the hearing and deci-

sion of the case in his absence.

In England it has been held that even where a statute autho-
rizes the issuing of a warrant upon complaint, yet if it be for the
non-payment of money, or for a penalty, it is better for the Justice
to issue his summons in the first instance, and he ought to do so.

{B. V. Martin, 13 East, 61.).
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7. When a warrant ahovld he issued in the first instance,

—In cases whoro Justices have the power of issuing a warrant in

the first instance, thoy must be governed by the circumstancoa of

each case, as to the propriety of so doing. It is usual to issue a

warrant for offences inchiding a breach of the peace, such as

ftssault; also for malicious injuries to property, and offences 0|f

that class. So it is proper in the first instance to issue a warrant,

if the Justice, from his knowledge of the defendant, or other circum-

stances, is satisfied that he will evade the service or is likely to

abscond. (Stone's Petty Sess. 06 ; Arch. Jer. Acts, 103.)

It is necessary in every case that the Justice should carefully

examine the provisions of \\\q statute upon which the proceedings

are had, with the view to this inquiry, namely : whether the statute

expressly directs the issuing of a summons or warrant, or whether

it is silent as to both or either of those modes of proceeding. The
necessity for this precaution is obvious, for if the statute be posi-

tive in directing that a warrant shall issue or that a summons shall

be resorted to, the Justice must act accordingly.(a) But should the

statute be silent on the subject, then in cases of informations for

offences, the discretionary powof vested in Justices by the Magis-

trates Acts should be properly exercised, having regard to the

nature of the oft'enoe, the character and position of the defendant,

and the circumstances of each case.

8. Requirements ofa warrant.—Every warrant should shew

on the face of it that the Justice issuing it has jurisdiction. (In

Ee Peerless, 1 Ad. & El. (N. S.) 173.)

The Magistrates Acts require, by section 3, that the warrant

should state shortly the subject matter charged against the de-

fendant, who must be either named or described in the warrant.

But it is rot necessary that it should be returnable on any parti-

cular day, and it remains in force until executed.

It should be signed and sealed by the Justice, and must not be

issued unless a formal information on oath, within the terms of the

statute, is first laid before the Justice ; otherwise he would expose

himself to an action even for a slight and temporary imprisonment,

if the party were arrested on a warrant improperly issued. ( Caudle

(a) If tbo statute directs the issuing of a warrant, then, in tlie cases men-
tioned above, No. 6, ho may, according to the authority there given, lawfully

issue a siurmona.
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V. Seymour, 1 Ad. <fc E. (N. S.) 889 ; Stevens v. C7or/t, Car. &
Mftr. 600.)

9. To whom directed.—TI\q warrant, by the Mag?«»trate8 Acts,

may bo directed to all or any of the Constabhs or other peace

officers of the district within which the same is to be executed, or

to such Constable and all other Constables within the district

within which the Justice or Justices issuing such warrant hfith or

have jurisdiction, or generally to all Constables within such last

mentioned district. They differ, in this respect, from the Imperial

statute, that the latter provides that the warrant may bo directed

either to any Constable or other person by name, &c., thus allow-

ing the execution of the warrant to be made by a person not a
Constable or peace officer. On this, Archbold remarks :

" It may
" be directed to any person by name ; and if such person be a
" Constable or other peace officer, within the jurisdiction of the
" Justice granting the warrant, he must execute it, and is punish-
" able for not doing so, and he may execute it at any place within
*• the jurisdiction; but if he be not a Constable or peace officer,

" although ho may execute it at any place within the Justice's

" juriHdiction, he is not compellable to do so, nor can he be pun-
" ished if he do notJ'

The Legislature of Canada has therefore very properly omitted
the words " or other person," in respect of warrants, although they

are retained in the first section with reference to the service of a
summons. But the reason for making this distinction is very

obvious. The service of the summons in many cases need not be
proved, as tlie party may appear and answer ; and even where he
does not appear, the party who served the summons, whether a
Constable or not, is simply a witness, called upon, as other wit-

nesses are, to testify before the Justice "concerning the information

or complaint." On the other hand, the execution of a warrant is

of more importance, requiring in every case proper skill and judg-

ment, and in some instances a certain knowledge of the law as to

what steps can be taken to secure the apprehension of offenders,

which can only be acquired by a Constable or peace officer accus-

tomed to the discharge of that duty. Moreover, the Constable is

an offi(;or bound to discharge his duty, can be compelled to per-

form it, and punished for either neglect or refusal, as shewn in the

2nd section of this chapter.
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10. How executed^ and power of Comtahte in the execu-
tion of it.—The Constable or peace officer may execute the

warrant at any place within the Justice's jurisdictico ; or, in casea

of fresh pursuit, (that is to say where the offender escapes out of

the jurisiiiction of the Justice into the next adjoining district or
territoriiil division, whilst the Constable is in actual pursuit of
him,) the Constable may follow him into such adjoining district

or division, to the distance of seven miles from the border or con-

fines of the juristliction, without having the warrant backed.

"Where the Constable is not in fresh pursuit, or in fresh pursuit

beyond the seven miles, or that the offender has removed to any
place within the limits of Upper or Lower Canada, as the case

may be, he must obtain authority to execute the warrant by get-

ting it backed by a Justice of the Peace within whose jurisdiction

the defendant shall be or be suspected to be ; and to obtain it, it

is necessary only that the handwriting of the Justice who issued

the warrant should be pre ad upon oath, and thereupon the Jus-

tice to whom the application is made will endorse the warrant,

authorizing its execution within his jurisdiction, and such endorse-

ment will be a sufficient authority for the arrest of the offender,

and bringing him before the Justice who issued the warrant, or

some other having the same jurisdiction.

The Justice is bouyid to back the warrant if the handwriting of
the Justice who signed it, is proved on oath. (1 East, 11 7.)

It is usual for the Constable to touch the accused with his hand,
saying, " I arrest you in the Queen's name," or words of a similar

import ; although to constitute an arrest it is uot necessary that

the Constable should actually touch the person against whom the

warrant issues ; it is sufficient if the Constable confine him in a

room, and tell him he is arrested. (Cas. Tem. Hardw. 301 ; Bull

N. P. 82.)

Bare words, however, will not make an arrest. (1 Salk. 19.)

As a general rule, if the warrant be addressed to a Constable

by name, he cannot authorize others to execute it, though any one

may lawfully assist him. (2 Hawk., ch. 13, s. 29 ; 2 Hale P. C.

116.)

When he employs othars to assist him, he should bo so near as

to be acting in the arrest, in order to render an arrest by virtue

of the warrant legal. (Cowp. 66 ; Price v. Peek, 1 Scot. R. 205

;

\
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In the exeoatton of a warrant for m penalty partly payable to

the Crown, the Constable may break open any door to effect hia

purpose ; likewise to retake a party who has escaped from custody,

even in the house of a third party, but he should first signify to

those in the house the cause of his coming, and request them to

give him admittance, and shew his warrant if demanded. (2 B.

& Aid. 602 ; 2 Ilawk., ch. 14, ss. 1, 6, 9 and 11.)

Onco in the house, the Constable, if he be locked in, or otherwise

prevented from retiring, may lawfully break out by any means in

hia power. (2 Ilawk., ch. 14, s. 11.)

In no case is a Constable required to part with the warrant out

of his own possession, for that is his justification. (1 East P. C.

219; 2 Ld. Raym. 1198.)

But in all cases cognizable by Justices in a summary manner,

excepting cases involving a breach of the peace, the Constable

must produce the warrant if demanded, unless the arrest be had

in pursuance of some special enactment authorizing an arrest

without warrant.

Whether a Constable having arrested a party under a warrant,

and suffered him to go at large, upon bis promise to come again

or find sureties, can afterwards arrest such party on the same

warrant, appears to have been doubted. But if the offence be one

which the public justice requires should be punished, such as a

breach of the peace, it would seem that such second arrest can be

made. (2 Hawk., ch. 13, ss. 9, 19 ; Peake's Rep. 234.)

It is certain that after a departure with leave of the Constable,

if the accused returns into his custody, he may lawfully detain

him in pursuance of his original warrant. (2 Hawk., c. 13, s. 9.)

It has been said, however, that in cases of assault of a trifling

nature, where the party is respectable and known, the Constable

may take his word, for his appearance before the Magistrate.

{Hardy v. Murphy^ 1 Esp. Rep. 296 ; Arrowamith v. Lemeaurier,

2 N. R. 211 ; 1 Chit. Crim. L. 69.)

11. Duty of Constable in cases of arrest hy warrant.w—

The arrest being made, it is necessary that the Constable should

bring the party before the Justice, according to the import of the

warrant, and if the Constable do not do so, or be guilty of unne-

cessary delay, it is a breach of duty for which he can be punished.

(2 Hale P. C. 119 ; 4 B. & C. 696.)
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But if the time be unsoasdnable, as in or near th« night, whereby
he cannot attend the Justice, or if there bo danger of a rescue, or
the party be too ill to be brought up, he may, as the case may
require, secure him, or detain him in a house until it be reasonable
to bring him. (2 Hale P. C. ilO, 120.)

lie should not handcuff him, unU-ss there be reason to expect
he will use violence, or attempt to est.ipe. ( Wright r. Court *

B.& 0.606.)

12. His duty in cases qf arrest without warrant.—
There are cases where the statute, in reference to particular offen-
ces, authorizes an arrest without a warrant, as already shewn in
another part of this work. Where this is done it is absolutely
necessary that the party apprehended should bo brought imme-
diately or as soon as possible before a Magistrate. It has been
held by the Court of Queen's Bench in England, tha* if a Con-
stable or other person, in oases of arrest without wavrant, should
take an offender elsewhere than to the nearest Magistrate, he loses

the protection of the law. {B, v. Curran, 3 C. & P. 897.)
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1. Former defects in the /at<;.—Until recently in England a
Justice of the Peace had no power either to summcas a witness,

issue a warrant against him, or punisli him for his refusal to be
sworn or to answer, unless that power was expressly given by
some special enactment in the statute creating the paticular offence

under enquiry. Tliat such should have been the state of tho law
until the passing of the 11 and 12 Vict., ch. 43, seems to be ex-

traordinary. The usual course pursued was to apply at the Clerk's

office for a summons, which was signed by the Magistrate, £.nd

then served in the ordinary way. If the witness appeared and
gave his evidence, the party's object was att.Jned. But where the

witness failed to appear, the Magistrate could afford no relief. To
obviate this defect, it became nece^fsary to have recourse to a raiher

inconvenient practice, that of applying at the Crown Office in
Lnndc IT ri 1/^1% . TiA ...»— jj„«T J —t,:--i-j



V . f

158

him to the penalty of an attackment. (Rep v. Oreenu'way, 2 New
Sess. Ca. 103 ; Reg v. Carey, Ibid, 105. Corner's Pra. C. 0.
256 ; 1 Arch., J. P., 319 ; 1 Paley, 33.)

2. Provision of Lower Canada Statute.—U\m\m in

Lower Canada the same defect in the law existed, until the passing
of the 9 Vict., ch. 5, (1846) the preamble of which declares:

"Whereas in Lower Canada there exists no la'xf to enforce
" the attendance of witnesses before Magistrates in certain cases

;

" and whereas it is expedient to provide for the same ;" and it is

thereby enacted :

" That if any person who shall be summoned as a witness upon any com-
•' plaint, information or investigation, lawfully brought before any Jusrice or
" Justices of the Peace, in that part of this Province which heretofore con-
" stituted the Province of Lower Canada, shall refuse or neglect to appear
" at the time by such summons appointed, having no just cause for such
neglect or refusal allowed by s"ch Justice or Justices ; it shall be lawful
for such Justice or Justices, c ; proof of such summons having been
served, to issue a warrant, under his hand and seal, or their hands and
seals, to bring such persons before him or them ; and if any witness
appearing, or on being brought under such warrant as aforesaid, before
any such Justice or Justices, shall refuse to be examined, or to answer on
oath such questions as may Le lawfully put to such witness concerning

the matter before such Justice or Justices, without having some just

cause for such refusal allowed as aforesaid, it shall be Itwful for such
Justice or Justices, by warrant under his hand and seal, or their hands and
seals, to commit such person to the common gaol of the district wherein
the said Justice or Justices have jurisdiction, th'-^e to remain for any time

" not exceeding ten days, at the discretion of the > ustice or Justices."

3. Provision of Upper Canada Statute.—^In Upper Canada

this defect was remedied at an earlier period, A. D. 1838, when

by 1 Vict., ch. 16, section 3, it was enacted:

" That it shall be lawful for such Justice, at the request of the party

" complaining or complained against, to summon all parties as witnesses,

" and to administer an oath to them touching the matter of such complaint,

" or the defence against it ; and if any person or persons so summoned shall

" not obey such summons, without any reasonable or lawful excuse, jr refuse

" to be examined upon oath or affirmation, (being a person by the laws of

" this Province entitled to affirm,) then every such person so offending shall

" forfeit and pay a sum not 'jxceeding forty shillings, to be ordered, levied

" and paid in such manner, and by such means, and with such power of

" commitment as is hereinbefore directed as to such orders and judgment to

'* be given by the party or parties in the original complaint, excepting so

" far as regards the forsi of the order, as hereinafter provided tor."
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4. Provision of Magistrates Ads.—But now in Upper as
well as Lower Canada, another and more important enactment on
the subject, differing essentially from the provisions of the fore-

going statutes, is to be found in the Magistrates Acts, section 6 of
which enacts

:

" That if it be made to appear by oath or affirmation, to any Justice, that
* any person within his jurisdiction is likely to give material evidence for
" the prosecutor or defendant, and will not voluntarily appear as a witness,
" such Justice mayispue his summons under his hand and seal, requiring the
" witness to be and appear at the time and place to be therein mentioned,
" before the said Justice, or before such o/Atz-Justiceor Justices of the Peace
" for the said district as shall then be -re, to testify what he shall know
" concerning the said information or complaint."

6. Service how made on witness.—The same section pro-

vides also that the service of the summons may be either personal

on the witness, or lett, for him with some person, at ais last or

most usual place of abode.

In England it would appear that an original subpoena, and not

a copy, is served on the witness, (Oake's Form., p. 30) ; and the

Magistrates Acts, in pointing out the mode of service, do not say

that a copy shall be served, but makes use of these words : "After
" proof upon oath or affirmation of such summons having been
" served upon such person, either personally or by leaving the

" same for him with some person at his last or most usual place

" of abode," <fec. This provision is the same as that enacted with

reference to the service of summons upon a defendant, and what
has been said {ante, p. 145) on this subject will apply to the

service of summons on a witness.

6. Power to issue warrant in case of default.—If the

witness fails to appear, and no just excuse be 'offered for such

neglect or refusal, then, proof being made of <> ^ iervice of the

summons, the Justice or Justices before whom he should have

appeared are empowered to issue a warrant to bring the witness

before them, at a time and place to be mentioned in the said

warrant. (Section 6, Magistrates Acts.)

Urgent domestic business is no excuse for non-attendance, {Goff

V. Mills, 2 D. & L. 23) ;
provided the witness has been duly sum-

moned, and a reasonable sura for his expenses has been tendered

to him.
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7. Issuing warrant in the first instance.—Or if the Justice

be satisfied, by evidence upon oath, that it ia probable the wit-

ness will not attend unless compelled so to do, he may issue his

warrant in the first instance, instead of a summons.

8. Commitment of witness.—And if the witness refuses to

be sworn, or being sworn refuses to answer such questions con-

cerning the premises as shall be put to him, without offering some

just excuse for such refusal, any Justice of the Peace then present,

and having jurisdiction, may commit the party so refusing, to the

common gaol or house of correction for the district, there to

remain for any time not exceeding ten days, unless he shall in the

meantime consent to be examined and to answer concerning the

premises.(a)

There is a marked distinction between the provisions of these

statutes and those of the 1 Vict,, c. 16, and 9 Vict., c. 6. By the

latter, the coercive power could only be exercised by the Justice

or Justices who issued the summons; the warrant must be issued

by him or them, and he or they only who issued the summons
could commit. So also, the imprisonment was not determinable

by the submisssion of the witness to be examined or to answer.

"Whereas, by the Magistrates Acts, the Justice or Justices be-

fore whom the witness should have appeared, and who may not

be the same who issued the summons, have the power of issuing

the warrant, and any Justice present at tVi hearing may commit,

upon refusal to be sworn or to answer, ti,r such time not exceeding

ten days, as such Justice ma/ appoint, unless the witness should

sooner submit to be sworn or to answer. And power is moreover

given to issue a warrant in the first instance. But the power of

issuing a summons or warrant is, by the statutes, conferred subject

to certain restrictions which it may be well to consider.

9. How a summons or warrant obtained.—In order to

obtain a summons for a witness, an ohth or affirmation must bo

made that the party to be summoned resides or is within the

district within which the Justice has jurisdiction, that he is

likely to give material evidence for the piosecutor or complainant,

or for the defendant, and that deponent verily believes that he

will not appear voluntarily for the purpose of being examined as a

H 'm

{/i\ _^g to pQ*w6r or coniniitt&l of sl voluntssr witnsss scs 5?'0i 12 of this

eeotion, p. 164.
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witness. This is required in order to prevent persons from being
vexatiously summoned who know nothing of the matter. As soon
as this oath or affirmation is made, the Justice will grant the sum-
mons, and it must be served on the witness, either personally or by
leaving the same for him at his last or most usual place of abode.
(Arch. Jer. Acts, p. 118.)

The 1 Vict., ch 12, and 9 Vict., ch. 5, do not require this oath
for issuing a summons, but as the Magistrates Acts contain a
clause repealing all former enactments inconsistent therewith, the
provisions of these former statutes have been superseded

; and a
Justice of the Peace should in every case conform to the recent

law, by requiring the oath before issuing a summons.
The propriety of strictly conforming to this law is obvious, for

if the witness do not attend, the Justice may be required to issue

a warrant against him, which he is authorized to do and en, only-

do by conforming to the special authority, and the manner in

which it is to be exercised, as pointed out by section 6 of thr

Magistrates Acts.

When a warrant is applied for against a witness, consequent

upon his non-attendance in obedience to a summons, it becomes
the duty of the Justice, before issuing it, strictly to enquire into

the circumstances of the service, and the Constable who served it

should be examined under oath, as, to use the terras of our statutes,

it is only " after proof upon oath or affirmation of such summons
having been served" that the Justice can issue a warrant.

It has been held that the summons must be served on a witness

a reasonable time before the day of trial, (2 Str. 1054
; Ham-

mond V. Steward, 1 Str. 510) ; and that the sufficiency of service

is a question for the Judge. (Barten v. Wood, 2 Moo. & R. 172.)

In like manner, it is only where no just excuse exists for the non-

attendance of a witness, thai, the Justice has power to issue a

warrant against him, for if a sufficient excuse be offered, or should

it appear that the service was insufficient, he should not issue a

warrant, but adjourn the case to another day, and issue a fresh

summons for the witness' attendance on that day. So also, for

the reasons hereinafter stated, if the witness resides at a distance,

and would bo entitled to claim more than for mere loss of time, viz .*

his expenses, the Magistrate, before issuing a warrant, should be

satisfied that a reasonable sum for his expenses was tendered tc the

wiluesH.
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When a warrant is applied for against a witness in the first

instance, instead of a summons, the affidavit made in that case to

obtain it must establish that he is likely to give material evidence
on behalf of the party, and " that it is probable that such person
" will not attend to give evidence, without being compelled so to

"do;" and it must likewise appear by the affidavit, that the
witness, at the time, resides or is within the jurisdiction of the
Justice, in the same manner as in the case of a summons

;
yet if

he happen to be out of the jurisdiction when the Constable goes

to execute the warrant, the warrant in that case may be backed
in the usual way, so that he may be apprehended upon it, at any
place within or out of the jurisdiction.

10. Allowance made to witness.—ThQ expenses of witnesses

may be taxed, and allowed to a reasonable extent by the Justice

or Justices at the hearing, as part of the costs to be paid by the

party against whom costs are awarded. If, instead of a conviction,

the proceedings be dismissed, or the defendant acquitted, these

costs must be paid by the prosecutor or complainant. In like

mr-'ner they must be paid by him, should the conviction, if one

be rendf red against the defendant, be satisfied by his going to

prison. (Stones P. S. 77.)

In Lower Canada the amount to be allowed a witness is not regu-

lated by any ? xw ; but the practice in civil cases is to allow the

witness within the limits of the town half a dollar for every day's

attendance, and from the country, one dollar per day, from the

time he leaves until he returns, beside his actual travelling expen-

ses. By 17 sect, 14 and 15 Vict., ch. 95, power is given to Jus-

tices to award such costs as " shall seem reasonable," so that they

have a discretion to exercise ; and from the circumstances of each

case, the position in life of the witness, the time he has lost, and

the expenses he may have incurred, they must, to a reasonable

extent, make him an allowance.

In Upper Canada this matter is settled by positive enactment,

applicable to cases of assault, trespass, or misdemeanor. The 2nd

section 14 and 16 Vict., ch. 119, says

:

" And, that in all cases where persons are subpoenaed to give evidence
" before Justicea of the Peace in case of assault, trespass, or misdemeanor,
" such witness shall be entitled, in the discretion of the Magistrate, to receive

" at the rate of two ahillings and six pence for every day's D^tendance, where
" the distance travelled in coming to and relurninn from such adiudioation

" does not exceed ten miles, and three pence for each mile above ten."
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A witness residing beyond a distance of five miles would be
entitled to claim, under the above provision, three pence for every
extra mile beyond the five he would have to travel, as well going
to the hearing as in returning from it.

11. iVhen the allowance to witnesses should be made.—
The allowance to be made to witnesses should be ascertained by the
Justices at the time of the hearing, as they possess no power to
give costs generally, to be taxed by their Clerk or other officer.

{Selwood V. Mount, M. S. Q. B. E., 1841. 1 Ad, & El. N. C. 726.)
This is, moreover, rendered necessary by the lYth section of the

Magistrates Acts, which, with reference to the awarding of costs,

requires that "the sums so allowed for costs shall in all cases be
" specified in such conviction or order, or order of dismissal."

12. What expenses witnesses may exact beforehand.—It
may be well to call attention to the difterence existing between the
6th section of the Magistrates Acts, relating to the summoning of
witnesses, and the corresponding clause (section 7) of the Imperial
Act 11 and 12 Vict, ch. 43. In the latter, after stating how the
service upon a witness is to be made, are to be found these words

:

" And that a reasonable sum was paid or tendered to him for his
" costs and expenses in that behalf." Why they were omitted in

the section above referred to of our statutes is not easily explained,

for our Provincial Legislature has, in all other respects, borrowed
the exact words of this clause of the Imperial Act.

But this provision as to the tendering of costs to the witness when
summoned, does not appear to have been introductive of any new
principle, but confirming only a doctrine which obtained in Eng-
land before this Act was passed, and must be considered as law
in this Province, notwithstanding our Magistrates Acts are silent

with respect to it.

Thus we find, in Saunders' work, published two years before
the passing of the 11 and 12 Vict., oh. 48, this principle laid
down, that a witness has the right to require that his actual ex-
penses be advanced to him before obeying the summons

; and if

he demands his expenses, it is imperative on the party seeking his
evidence to advance such sum as may be necesss^ry to defray them.
But the witness has no right, upon being served vdth the summons,
to demand any money for his loss of time, as this is a matter to
be settled by the Justices on the hearing of the case. (Saund. on
Con. 28 ; Stone's F. S. ii < and v8.)
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We also And in the authoi-iiies, that a witness is not obliged to

attend unless his reasonable expenses are paid cr tendered to him,

not only for going to but also for returning from the trial,

(Tidd's Pr. 856) ; and if he attend in obedience to the summons, he

may refuse to be sworn until paid. {Newton v. ffarland, 1 Man.

& G. 956.)

But should the witness appear voluntarily before the Justice, he

ought not to exact payment before giving his evidence, as the

Justice, having a discretionary power in respect of costs, may make
him an allowance after his examination is closed, to be included

in the costs to be awarded ; but should he refuse to be sworn

unless paid, the party seeking his evidence must do so, as the Jus-

tice can exercise no control over a person not summoned or

brought before him by legal process.

A volunteer witness, once sworn, may be committed for refusing

to answer without just excuse, as he is then a witness subject iy

the authority and control of the Justices presiding ; but that a

witness appearing, neither in obedience to a summons nor brought

under a warrant, cannot be committed for refusing to be sworn,

seems to be certain notwithstanding Mr. Archbold, in his notes

on the Yth section of 11 and 12 Vict., ch 43, (see Arch. Jer. Acts,

pp. 118 and 119,) appears to convey the idea that he can be com-

mitted. He says

:

" But supposing him before the Magistrate, either voluntarily or brought
" by warrant, if he then refuse to be examined on oath or affirmation, or if

" he refuse to take such oath or affirmation,—or if, having token such oath
" or aifirmation, he refuse to answer any of the questions put to him,—and
" if in these eases he offer no just excuse for his refusal,—any Justice of the
" Peace then present may commit him."

Mr. Archbold must be understood to mean voluntarily^ i. e., in

obedience to a summons previously served on the witness, as the

power of committal can only exist where there is a wilful refusal

to obey a lawful authority properly exercised, and there can be no

contumacy on the part of a person under no legal obligation to obey.

This view of the matter will appear to be fully established, by an

attentive consideration of the provision in the 6th section of the

Magistrates Acts, which, using the words of the 'Jth section of the

Imperial Act 11 and 1*3 V'ict., ch. 43, enacts : "And if, on the ap-

pearance of 8Uoh person so summoned before the said last men-

tioned Jusiico, ci*?icr in ohcdicnce io such summons^ or upon being
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brought before Mra or them by virtue of the said warrant, such

person shall refuse to be examined, &c.," any Justice of the Peace

then present may commit him.

13. How tendtf of expenses shrnld he made.—The tender

of money should >)e made by the Constable or other person serving

the summuns, at the time of the service, and to the party himself,

if personal service be made, or to some person for him at his

last or most usual place of abode, if he be absent. The legal

mode of making a tender is by production of the money, stating

what it is for, and the amount, and without any condition being

mentioned, as requiring a receipt, &c. (Roscoe's Law of Evidence,

332, 333.) And these expenses of the witness will form a part of

the costs attending the conviction or dismissal, as the case may
be. (Oake's Syn., Note {p) 72.)

In Upper Canada, in those cases to which the 2nd section of

14 and 15 Vict., ch. 119, would apply, the tender should conform

to the allowance thereby established for witnesses.

END OF PART I.



APPENDIX.

EXPLANATORY REMARKS.

The Forms that are here given are those which refer to the sub-

ject matter of this part of the work. Many other Forms will be

supplied when the second part is issued ; but as the Author has

had in view to render each part in itself a complete work, he has

considered it more advisable to append to each its appropriate Forms.

Notes are added to almost all of them, explanatory of their use

and application, and references given to such portions of the

work as should be consulted.
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No. I.

Information without oath.

Province of Canada,

District of {or County or

United Counties of)

, at the

of the said

Yeoman,

Be it rememijcred that on this

> day of in the year of our Lord

one thousand eight hundred and

of in the (county or district) of , A. B,,

of C.J in the said (district or county) of

If preferred h<j an attorney or agent, my ;—by D. E., his duly autho-

rized agent [or attorney] in this behalf,

Cometh before me, the undersigned, one of Her Majesty's Justices

of the Peace in and for the said (district or county,)

If the particular ttatute assigns jurisdiction to Justices of a parti-
cular locality only, {ses ante, pp. 120 el seq.,)and not to any Justice

generally, then insert here as follows:—residing in the parish {or

county) where the offence hereinafter mentioned was committed

;

or

being the Justice nearest the place where the offence hereinafter

mentioned was committed ; or such other luords as may conform to

those used in the statute to designate the Justice before whom the

proceedings are to be had.

and complaineth against F. G., of tlie of in the said (county

or district) of
,
(laborer,) for that he, the said F. G., within the

space of {the time limited hy the particular statute^ but if none be

therein mentioned then insert six calendar months) to wit : on the

day of now last past, at the of, in the said (county w
district) of , did unlawfully, &c., {here state the offence com'

mitted, so as to be within the terms of the statute or statutes under

which the Information is laid,) contrary to the form of the statute

{or statutes, see ante, pp. 99 & 100,) in such case made and provided.

And thereupon the said A. B. prayeth that the said F. G. may be

summoned to answer the said charge, and further dealt with

according to law.

A. B. or D. E.

Exhibited before me, the day

and year, and at the place

above mentioned.

{Justice's sigmiture.)
Il
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No. 11.

Information on oath.

Province of Canada,

District of {or County or

United Counties of)

The Information of A. B., of the

of in the (county or dis-

trict) of , Yeoman, taken and

mnde upon oath before me, the undersigned, one of Her Majesty's

Justices of the Peace in and for the said (county or district)

of

Ijfere, if necessary, insert any particular designation of the Justice

required, as noted in Form No. L,

this day of in the year of our Lord one thousand eight hun-

dred and , at the of , in the said (county or district,)

who saith, that within the space of {the time limited by the parti-

cular statute, hut if none he therein mentioned then insert six calen-

dar months) to wit : on the day of last {or instant,) at the

of aforesaid, in the said (county or district,) D. E., of the

of in the said (county or district,) (laborer,) did unlawfully,

&c., {here state the offence committed, so as to come within the terms

of the statute under which the Information is laid,) contrary to the

form of the statute {or statutes, ante, pp. 99 & 100,) in such case made

and provided. And thereupon the said A. B. prayeth that the

said D. E. may be summoned to answer the said charge, and fur-

ther dealt with according to law, {or, in case of a warrant being

issued in the first instance, insert, instead of " summoned," the

word " apprehended,")—and hath signed.

Taken and sworn before me,

the day and year, and at

the place above mentioned.

(Justice''s signature.)

N". B.
—

^^rhis Form will apply where the statute requires the Information

to be on oath, even for the purpose of obtaining a summons, which is some-

times the case ; or where a warrant is to be issued in the first instanct
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No. III.

Deposition to substantiate Information exhibited.

Province of Canada, Informant,

District of {or County or > vs.

United Counties of) Defendant.

The Deposition of A. B., of in the (county or district) of
,

Yeoman, taken upori oath this day of in the year of our

Lord one thousaud eight hundred and , at the of in

the sai;l (county or district) of , before me, the undersigned,

one of Her Majesty's Justices of the Peace in and for the said

(county or district) of , before whom the annexed {or within)

Information was exhibited, who saith as follows : The said Infor-

mation having been read to me, I declare that the matter

alleged and charg .d iu the said Information by the said Infor-

mant, against the said Defendant, is true and w 11 founded in

fact; and have signed (or, and I declare I cannot sign my name.)

Taken and sworn before me,

the day and year, and at

the place above mentioned.

{Justice's signature.)

N. B.—The use to be made of this Deposition is explained ante, p. 56.

Its application will extend to cases of trespass and others, where the

oflFence must be charged upon oath, and the party injured, ho must prose-

cute, .1 'S not Been the otfence committed. The only course he can pursue is

to exhibit his Information according to Form No. I., and bring one of his

witnesses cognizant of the fact to swear to the above Deposition. If a warrant,

instead of a summons, is to be issued, the prayer of the Information must be

altered, by inserting the word " apprehended " instead of " summoned."
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No, IV.

IVi«*i

Information Qui tam.

Province of Canada, | Be it remembered that on tlie

District of {or County or Sday of in the year of our
United Counties of)

J
Lord one thousand eight hundred

and ,at
,
in the said of , A. B., of , in the

said of
,
(laborer,) who, as well for our Sovereign Lady

the Queen (or for the municipality of , or as the statute ' y,
require,) as for himself, doth prosecute in this belialf, personally

If preferred by an agent or attorney, instead of pcrmnally, say :~
by C. D., liis duly authorized agent [or attorney] in this behalf,

comcth before mo, the undersitrned, one of Her Majesty's Justices
of the Peace in and for the said (county or district,)

Here follow the directions given in the Form of Information No. I.,

to shew that the Justice is one before whom the Information may
be laid.

and as well for our Sovereign Lady the Queen (or for the said

municipal-t", or as the case may be,) as for himself, informeth me
that E. F., of the of , in the said of , (laborer,)

did within the space of (the time limited by the particular statute

but if none be therein mentioned, then insert six calendar months)
last past, to wit : on the day of one thpusand eight hun-
dred and

,
at the of

, in the said of
,
(here

state the facts and circumstances of the offence as defined by the

statute,) contrary to the form of the ^*atute (or statutes, ante, pp.,99
& 100,) in such case made and provided ; whereby and by force' of
the statute (or statutes) in such case made and provided, the said

E. F. hath forfeited, for his said offence, the sum of

If the statute does not fix the penalty, but leaves it in the discretion

of the Magistrate, then instead of the words " the sum of," say

:

a sum of money not exceeding pounds currency.

Wherefore the said A, B., who sueth as aforesaid, prayeth the

consideration of me, the said Justice, in the premises, and that the
said E. F. may be convicted of the offence aforesaid, and that one
moiety of the said forfeiture may be adjudged to (our said Lady
the Queen, or as the case may be,) and the other moiety thereof to

the said A. B. accordinfj to the form of the statute (of statutes)
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in such case made and provided ; and that the said E. F. may be

summoned to answer the premises, and make his defence thereto.

A. B. or C. D.E'-li'l'itc jefore me, the day

i.ri-1 V ar, and at the place

ah-- ve mentioned.

[Justice's signature.)

JT B.—Refer to what is Baid on the subject of ihia Information, ante, pp.

liO .^. 111.

No. V.

Information against an Aider or Abettor.

After stating the offence of the principal according to the Form

of Information No. I or II, including the words " r,outrary to the

form," &c., charge the aider thus : "And that IT. I., of (laborer,)

was then and there present, (" maliciously," or as the statute may

be,) aiding and abetting the said to do and commit the said

offence, contrary to the form of the statute (or statutes) in such

case made and provided ;" and add the prayer in Forms referred

to above, praying that both, or the aider or abetto) nly, be sum-

moned, as the case may be. (See ante, p. IIG.)

No. VI.

Information against Counsellor or Procurer.

After stating the offence of the principal according to the Form

of Information No. I or II, including the words " contrary to

the form," &c., charge the counsellor or procurer thus :
" And

that H. I., of ,
(laborer,) before the said offence was committed

as aforesaid, did (" maliciously," or as the statute may be,) coun-

sel and procure the said to do and commit the said offence,

contrary to the form of the statute (or statutes) in such case made

and provided ;" and add the praijer as in Forms referred to above,

praying that both, or the counsellor or procurer only, be summoned

or arrested, as the caze may he. (See ante, p. 116.)
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No. VII.

Complaint without oath.

Province of Canada, i Be it remembeied that on this
District of (or County or \ day of in the year of our
United Counties of)

J
Lord one thousand eight hundred

and
,
at ths of

, in the (county or district) of , A. B., of
the said of in the said (county or district) of , {servant,)

Ifpreferred by an attornei/ or agent, say:~hj D. E.. hia duly autho-
rized agent [or attorney] in this behalf,

Cometh befcre me, the undersigned, one of Her Ivfajesty's Justices
of the Peace in and for the said (district or ccanty,)

Here follow the directions given in the Form of Information No. I,
so that the Justice before whom the complaint is made may appear
to be one who answers the designation given in the statute.

and complaineth against F. G., of the of , in the said
(county or district) of

, (laborer,) for that he, the said F. G., on
.he

^ ^

day of now last past, at the of, in the said (county
or district) of

, was {here set ^ut the matter of complaint, shew-
ing the nature of the demand with precision, and alleging a refusal
to pay or to complii, as the case may be ^ contrary to the form of the
statute {or statutes, aiite, pp. 99 <^ - : j,) in such case made and pro-
vided; and thereupon the said A. B. prayeth that the said F. G.
may be summoned to answer to this complaint, and th.^t such
order may be made in the premises as to law and justice may
appertain.

Made and exhibited before me.

th- day and year, and at the

place above mentioned.

{Justice's signatur-..)

A. B. or D. E.

N. B.-A8 to the distinction between a Complaint and an Information Bee
antt, pp. 46 «fe 16C. It is not necessary that it should be iiia.le in writing
unless required so to be by some special enactment

; (section 7, Magistrates
Acts.) It 18, however, advisable to make it in writing in ail cases.
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No. vm.
Complaint on oath.

Province of Canada,

District of {or County or

United Counties of)

The Complaint of C. D., of the

\ of in the of (servant,)

made and taken upon oath, before

me, the undersigned, one of Her Majesty's Justices of the Peace,

Here follow the directions given in the Form of Information No. I, so

that the Jmtice before whom the complaint is made may appear to

be one who, under the statute, has jurisdiction.

this (lay of in the year of our Lord one thousand eight

hundred and , at the of in the said
^

of
,
who .

on his oath saith, that at the of in the said of

on the day of last past (or instant,) F. G., of the in

the of was {here insert the matter ofcomplaint, shewing the

nature of the demand with precision, and alleging a refusal to pay

or to comply, as the case may be,) contrary to the form of the

statute {or statutes) in such case made and provided; and there-

upon the said C. D. prayeth that the said F. G. may be summoned

to answer to this complaint, and that such order be made in the

premises as to law and justice may appertain.

{ComplainanCs signature.)Taken and swo-n before me,

the day and year, and at

the piace above mentioned.

(Justi''e''s signature.)

N. B.—In setting out the matter of complai .t in this and the preceding

Form, the s!\me particularity is required as in an Information for an offeno-,

as the same ruHs, with very few exceptions, apply to both, (ante, p. 160);

and it is also to be observed that but one matter of complaint can be set

forth. (Section S of the Magistrates Jets.)

;"il
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No. IX.

Summons to the Defendant upon an Information
and Complaint.

Province of Canada, '

1 t A rj i?

District of {or County or L, , ''
""^

United Counties of

)

J

(laborer,)

Whereas information hath this day been laid {or complaint
hath this day been made) before the undersigned, (one) of Her
Majesty's Justices of the Peace in and for the said (district or county,
&c.,) of

,
for that you {here stale shortly the matter of the inP

mation or complaint;) these are therefore to command you in
Her Majesty's name, * > be and appear on at o'clock in the
forenoon, at

, before such Justices of the Peace for the said
(district, county or united counties,) as may then be there, to
answer to the said information {or complaint,) and to be further
dealt with according to law.

Given unJer my hand and seal, this day of in the year
of our Lord

,
at in the (district, county or united counties,)

aforesaid. ''

J. S. [l. s.]

N. B.-This Form corresponds with those given ia the Magistrates Acts, andmay be used without any alteration, if the particular statute contains nospecm provision to render a change necessary. See what is said on this
subject ante, pp. 134 & 136.

at

No. X.

Memorandum of service of summons.

On the day of one thousand eight hundred and
o'clock {or between the hours of ind ) in the

noon, I served the within named with a duplicate of this sum-
mons, by leaving the same with himself personally {or by leaving
the same with his wife, servant, or as the case maybe, for him at
his usual place of abode,) in the of, in the of

Fees—Service, Is. 3d.

^'^^^''
{Sir/nature.)

N B.-As to fees for service, see ante, p, ISC; and aa to the mode of
effecting service, see pp. 145, 147 & US,
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at

No. XI.

Summons to the Defendant with necessanj varia-

tions.

Province of Canada, t^q ^ ^ Qf

District of {or County or \
^laboier,)'

United Counties of)
J

Whereas information hath this day been laid (or complaint

hath this day been made) before the undersigned, (one) of Her

Majesty's Justices of the Peace in and for tae said (district or

county, &c.,) of , for that you {liere state shortly the matter of

the information or complaint;) these are therefore to command

you in Her Majesty's name, to bo and appear on at o'clock

in the forenoon, at before

l.—Me.

2.—Me and such other Justice or Justices of the Peace for

the said {district, county or united counties,^ as may

then he there.

Z.—Me or such other Justice of the Peace residing in the

county (or municipality) of as may then be there.

4,Such two or more Justices of 'he Peace for the said

{district, county or united count^c") as may then be

there.

to answer to the said information {or complaint ) and io be furt'icr

dealt with according to law.

Given ".nder my hand and seal this Ca.) of in ue year

of our Lord , at in the (district, courty or united coun-

ties) aforesaid.

J. S. Tt,. b,]

N. B.—The use of this Form is best explained by ref .

. <, .0 what ia aid

ante, pp. 134 A 1£5. The Magistrate shouU carc''illy examine the statute

upon Tvhich the proceedings are had, so that the defendant be regnlarly

summoned to appeal and make his defence before such J mm or Jmtkea

(if more than one be required to co^vitt.) as under the i.;,atuto have jurisdic-

tion to dctermiue tlie case.
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No. xn.

Deposition as to service of summons before issuing
a warrant or proceeding ex-parte.

Province of Canada,
] A. B, Informant {or Complainant,)

District of {or County orV vs
United Counties of)

J
C. D,

^'

Defendant.
The Deposition of J. K,

( Constable,) of the of in the
of

^ ,
taken upon oath befo.-e me, the undersigned, one of Her

Majesty's Justices of the Peace in and for the said of at

\.^,''\
'^°t^««^'d .this day of one thousand

eight hundred and , who saith as follows

:

On the day of one thousand eight hundred and
at o'clock {or between the hours of and of the clock)
in the noon, I served C. D, mentioned in the annexed sum-
mons, with a duplicate thereof, by leaving the same with the said
O. D. personally, {or by leaving the same with his wife, servant
or as the case may be, for him, at his usual place of abode,) in thJ

of
,
in the said of , and have signed.

Taken and sy»'orn before r" ^

thedayandyear, anda' e J.N.

place above mentioned

{Justice's signature.)

^

K B.-.Where the defendant appears, this Deposition is unnecessary. It
18 only when he makes default that the Justice must enquir-^ into the eir
cumstances of the service. The course to be adopted is to have the defend-
ant s name called aloud, and if he should not appear then the Constable or
other person who made the service, should be called and sworn, and exam-
ined by the Justice touching the manner and time of service All this
shoulQ be noted and recorded in the minutes of proceedings kept by the
Justice or his Clerk. If a sufficient service be established, and tlie Magis-
trate determines upon either proceeding ex-parte, or issuing a warrant
against tlie defendant, then a Deposition in the above form should be annexed
to the summons before any further proceedings are had. (See ante, pp. 146
« 148.)

*^
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No. XIII.

Deposition substantiating matter of Information

or Complaint, before issuiyig a warrant against

Defendant*

Province of Canada, 1 A. B., Informant {or Complainant.)

District of {or County or > vs.

United Counties of)
J

C. D.,
"

Defendant.

The Deposition of A. B., of in tbe of ,
(laborer;) taken

upon oath before me, the undersigned, one of Her Majesty's Jus-

tices of the Peace in and for the said of ,
at the of

, in the said of , this day of ,
one thousand

eight hundred and , who saith as follows

:

The Information (or Complaint) in this case having been read

to me, I declare that the matter therein charged and complained

of, against the said defendant, is true and well founded in fact,

and have signed (w, " and I declare that I cannot sign my name.")

Taken and sworn before me,

the day and year, and at the

place above mentioned.

{Justice's signature^

N. B.—This Deposition is unoecessary if the Information or Complaint

waa preferred upon oath. But where the Information was exhibited, or

Complaint made, without oath, and the defendant makes default, should the

Magistrate, instead of proceeding ex-parte, desire to issue a warrant, this

Deposition ia absolutely necessary, and should be placed of record, as his

justification for issuing a warrant The Justice or his Clerk should likewise

record in the minute of the proceedings the taking of this Deposition.

II

M
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No. XIV.

Warrant wlien a summons is disoheijed.

Province of Canada, ' 1 To all or any of the Constables or
District of {or County or ^ other peace officers in the (district,
United Counties of)

J
county or united counties,) of

Whereas, on last past, information was laid {or complaint
was made) before

, (one) of Her Majesty's Justices of the
Peace in and for the said of , for that A. B. (&c., as in
the summons;) and whereas (I) the said Justice of the Peace
then issued (my) summons unto the said A. B., commanding himm Her Majesty's name, to be and appear on , at o'clockm the forenoon, at , before

// the summons was issued according to Form No. XL. then make such
alterations here as will conform to the summons issued.

such Justices of the Peace as might then he there, to answer unto
the said information {or complaint,) and to be further dealt with
accordmg to law; and whereas the said A. B. hath neglected to
be and appear at the time and place so appointed in and by the
said summ^ons, although it hath now been proved to me upon
oath that the said summons hath been duly served upon the said
A. B.; these are therefore to command you, in Her Majesty's
name, forthwith to apprehend the said A. B., and to brinn- him
before ^

Here likewise conform to the summons issued.

some one or more of Her Majesty's Justices of the Peace in and
.or the said (district, county or united counties,) to answer to the
said information {or complaint,) and to be further dealt with
according to law.

Given under my hand and seal, this day of , in the
year of our Lord

, at , in the (district) aforesaid.

'

J. S. [l. 8.]

N. B.—Whether the proBCCution be by Information or Complaint, it is
discrotiouavy with the Majjistrftte to iosue this warrant, although, in practice
It 18 more usual to proceed ex-parte against the defeudant.
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No. XV.

Warrant in thefirst instance.

To all or any of tlie Constables

or other peace officers of the said

(district, county, or united

Province of Canada,

District of (or County or

United Counties of)

counties) of

Whereas information hath this day been laid before the under-

signed, (one) of Her Majesty's Justices of the Peace in and for

the said (district or county, &c.,) of , for that A. B. {here state

shortly the matter of information;) and oath being now made

before me substantiating the matter of such information, these are

therefore to command you, in Iler Majesty's name, forthwith to

apprehend the said A. B., and bring him before

Note observations in Form No. XI, and here make similar alterations

if necessary. See also remarks ante, pp. 134 ^ 135.J

some one or more of Her Majesty's Justices of the Peace in and

for the said (district or county, &c.,) to answer the said information,

and to be further dealt with according to law.

Given under my hand and seal, this day of iu the

year of our Lord , at in the (district) aforesaid.

J. S. [l. s.]

N. B.—This warrant can never be issued upon a Complaint; it is only in

cases of Informations for any offence, that a Magistrate lias authority to

issue it. In what cases it is advisable to issue it, see ante, p. 132 ; and

when more proper to issue a summons, see p, 161.
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No. XVI.

Indorsement in baching a warrant.

Province of Canada,
|

Whereas proof upon oath hath
District of {or County or \ this day been made before me, one
United Counties of)

J
of Her Majesty's Justices of the

Peace for the said of , that the name of J. S., to the within
warrant subscribed, is of the handwriting of the Justice of the
Peace within mentioned ; I do therefore hereby authorize W. T.,

who bringeth to me this warrant, and all other persons to whom
this warrant was originally directed, or by whom it may be law-
fully executed, and also all constables and other peace oflBcers of
the said of

, to execute the same within the said last men-
tioned (county or district.)

Given under my hand, this day of 185 .

J. L.

N. B.—As to the backing of a warrant, and in what cases necessary, see
ante, p. 164. This indorsement is to be written on the warrant, and signed
by the Justice of the district or territorial division where the same is to be
executed.

No.xvn.

Memorandum of execution of warrant.

In execution of this warrant I arrested the within named
on the day of one thousand eight hundred and

, at
the hour of {or between the hours of and ) of the
clock in the noon, at the (city, parish, &c.,) of

Fees- -Arrest,

Travel,

Signed,

N. B.—For fees of Constable refer to p. 139.
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>

, at

No. xvm.

Affidavit to obtain Summons for witness.

Province of Canada, I A. B., Informant (or Complainant,)
District of (or County or > vs.

United Counties of)
J

C. D., Defendant.
^ A. B. {or C. D.) of the of in the of (the said
Informant, Complainant or Defendant,) personally appeared before
me, the undersigned, one of Her Majesty's Justices of the Peace
in and for the said of .this day of one thousand
eight hundred and

, at the said of
, who, being duly

sworn, upon his oath saith, that {name of witness or witnesses,

abode and occupation,) and now residing (or being) within the
said of

, is {or are) likely to give material evidence on
behalf of the said

, and that he, the Deponent, verily be-
lieves that he {or they) will not voluntarily appear for the purpose
of being examined as a witness {or as witnesses) in this matter

;

and thereupon the said prayeth that the said may be
summoned to be and appear on the day of next (or in-

stant,) at the hour of o'clock in the noon, at
, before

such Justices of the Peace for the said of as may then
be there, to testify upon oath what he {or they) shall know con-
cerning the matter of the said information {or complaint.)

Taken and sworn before me,

on the day and year, and at

the place above mentioned.

{Justice''s signature^

{Ifcponent^s signature.)

N. B.—The propriety of not issaing a eummons without an Affidavit of
this kind, is established, ante, pp. 160, 161.
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No. XIX.

Summons to a witness.

To E. F., of

in the said (district) of

Province of Canada,

District of (or County t •

>j

United Counties of)
J

Whereas information was laid {or complaint was made) before

(one) of Her Majesty's Justices of the Peace in and for the said

of , for that, ((fee, as in the summons;) and it hath

been made to appear to me upon (oath) that you are likely to

give material evidence on behalf of the (prosecutor or complainant

or defendant) in this behalf; these are therefore to require you to be

and appear on at o'clock in t' j (fore) noon, at , before

such Justices of the Peace for the said (district) as may then be

there, to testify what you shall know concerning the matter of the

said information (or complaint.)

Given under my hand and seal, this day of

year of our Lord one thousand eight hundred and

in the (district) aforesaid.

J. S.

in the

at

[U 8.]

No. XX.

Memorandum of service of Subpwna.

On the day of one thousand eight hundred and , at

o'clock (or between the hours of and of the clock)

in the noon, I served (each of) the within named

with a duplicate of this subpoena by leaving the same with

personally, (or by leaving the same with his wife, servant, or as

the case may be, for him at his usual place of abode,) in the

of in the of , (and if a tender be made, add) and at

the same time tendered (or paid) to the said the sum of

for his expenses in that behalf.

Fees—Service, A. B.

Travel, Constable.

(For Fees see ante, p. 139.)

jf _ B. The Subpoena so endorsed must be produced by the Constable at

the hearing, and where he must attend to depose to the service upon oath,
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(we the next Form,) in case the witness do not appear, and the issuing of a
warrant should become necessary.

As to the manner of service, refer to p. 159 ; and as to what eipanses
should be tendered, and when made, see pp. 163, 164 <b 166.

No. XXI.

Deposition as to service of Subposna, before issuing

Warrant against witness.

Province of Canada,
[
A. B., Informant (or Complainant,)

District of {or County or > vs.

United Counties of)
J

C. D., Defendant.

The Deposition of J. N., Constable, of the of in the
f>f

, taken upon oath before me, the undersigned, one of Her
Majesty's Justices of the I'eace in and for the said of at
the of, in the said ,this day of one thousand eight
hundred and , who saith as follows : On the day of
one thousand eight hundred and

, at o'clock (or between
tho hours of and of the clock) in the noon, I served
E. F., &c., mentioned in the annexed subpcena, with a duplicate
thereof, by leaving the same with the said personally, (or by
leaving the same with his wife, servant, or as the case may he for

him at his usual place of abode,) in the of in the
said of

,
(and if a tender has been made, add ) and at the

same time I tendered (or paid) to the said the sum of for

his expenses in that behalf, and have signed.

Taken and sworn before me,

on the day and year, and at I J- N.

the place above mentioned.

(Justice's signature.)

N. B.—The necessity for this Deposition being made before issuing a war-
rant against a witness is shewn ante, p. 160 ; and it should be annexed to the
Subpoena, sworn to, and placed of record, as the Magistrate's justification for
issuing a warrant. The default of the witness to appear in obedience to the
summons must first be established, and noted by the Justice or his Clerk in

the minute of the proceedings. As to the necessity of a tender, see ante

pp. 161 et seq.
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No. xxn.

Warrant where a witness has not obeyed a sununons.

Province of Canada,

District of {or County or

United Counties of)

To all or any of the Constables

»-and other peace officers in the

said (district) of

Wb-^reas information was laid {or complaint was made) be-
fore (one) of Her Majesty's Justices of the Peace in and for

the said of for that (&c., as in the summons,) and it

having been made to appear to (me) upon oath, that E. F., of
in the said

,
(laborer,) was likely to give material evidence

on behalf of the (prosecutor,) (I) did duly issue (my) summons
to the said E. F., requiring him to be and appear on , at

o'clock in the (fore) noon of the same day, at , before such
Justice or Justices of the Peace for the said as might
then be there, to testify (what he should know concerning the
said A. B.,) or the matter of the said information {or complaint

;)
and whereas proof hath this day been made before me, upon oath,

of such summons having been duly served upon the said E. F. ; and
whereas the said E. F. hath neglected to appear at the time and
place appointed by the said summons, and no just excuse hath
been oflFered for such neglect ; these are therefore to command
you to take the said E. F., and to bring and have him on

, at

o'clock in the noon, at , before such Justice or Jus-
tices of the Peace for the said as may then be there, to

testify what he shall know ccncerning the said information (or

complaint.)

Given under my hand and seal, this day of in the

year of our Lord , at , in the (district) aforesaid.

J. S. [l. s.]

N. B.—Home precaution is to be observed by the MagiBtrate befoid he
iuuea this Warrant. Notice what has be«D eaid respecting this matter ante,

p. 161.
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No. XXIII.

Affidavit to obtain Warrant in the first instance

against a witness.

Provincft of Canada,

District of {or County or

United Counties of)

A. B. (or C. D.) of the

A. B., Informant (or Complainant,)

vs.

C. D., Defendant.

of in the of (the said

Informant, Complainant or Defendant,) personally appeared before

me, the undersigned, one of Her Majesty's Justices of the Peace
in and for the said of , this day of one thousand

eight hvmdred and , at the said of , who, being duly

sworn, upon his oath saith, that (name of witness or witnesses,

abode and occupation,) and now residing (or being) within the

said of , i: (or are) likely to give material evidence on

behalf of the said , in this matter, and that it is probable

that the sai-'. will not attend to give evidence without being

compelled so to do ; and thereupon the said prayeth that a

warrant may issue to bring the said before me, on the uay
of next (or instant) at o'clock in the noon, at

,

or before such other Justices of the Peace for the said as may
then be there, to testify what he (or they) shall know concerning

the matter of the said information (or complaint.) »

Taken and sworn before me,

the day and year, and at

the place above mentioned.

(Justice's signature.)

(L
_^
onenfs signature.)

N. B.—The necessity for this Affidavit is shewn ante, p. 162.
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No. XXIV.

Warrantfor a witness in thefirst instance.

Province of Canada,
j
To all or any of the Constables or

District of (or County or > other peace officers in the said

United Counties of)
]

of

"Whereas inforraaticn was laid {cr complaint was made) before

the undersigned, (one) of Her Majesty's Justices of the Peace in

and for the said of , for that (&c., a« in the sum-
mons,) and it being made to appear before me upon oath, that

E. F., of (laborer,) is likely to give material evidence on be-

half of the (prosecutor) in this matter, and it is probable that the

said E. F. will not attend to give evidence without being com-
pelled so to do ; these are therefore to command you to bring

and have the said E. F. before me on , at o'clock in the

(fore) noon, at , or before such other Justice or Justices of

the Peace for the said distnct as may then be there, to testify

what he shall know concerning the matter of the said information

{or complaint.)

Given under my hand and seal this day of , in the

year of our Lord one thousand eight hundred and , in the

(district) aforesaid.

J. S. [l. 8.]

N. B.
—

^This "Warrant should never be issued without an Affidavit having

been previously made according to Form No. XXIII.
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No. XXV,

Commitmeht of a witnessfor refusing to be sworn

or to give evidence.

Province of Canada, To all or any of the Constables or

District of (or County or ?• other peace officers in the said

c:

United Counties of)

ha (house of correction) at

of and to the Keeper

' *i.

Whereas information was laid (or complaint was mi*de) before

(me) (one) of Her Majesty's Justices of the Peace iu and for

the said of , for that (&c., as in the summom,) and

E. F. now appearing before me, such Justice as aforesaid, on
,

at , and being required by roe to make oath or affirmation as

a witness in thai behalf, hath now refused so to do, (or being now

here duly sworn as a witness in the matt-er of the said infoi ition

(or complaint,) doth refuse to answer a certain question concerning

the premises, which is now here put to him, and more particularly

the followin^i, ^aestion (here insert the exact words of the question,)

without offering any just excuse for such his refusal ;) these are

therefore to command you, or any one of the said Constables or

peace officers, to take the said E. F., and him safely to convey to

the (house of correction) at aforesaid, and there deliver him

to the said Keeper thereof together with this Precept : and I do

hereby command you, the said Keeper of the said (house of cor-

rection) to receive the said E. F. into your custody in the said

(house of correction,) siud there imprison him for such his contempt,

for the space of days,^ unless he shall in the meantime consent

to be examined and to answer concerning the premises,—and for so

doing this shall be your sufficient warrant.

Given under my hand and seal, this day of in the year

of our Lord , at , in the (district) aforesaid.

J. S. [t. 8.]

N. B.—In Upper Canada, the words " House of Correction " should be

omitted, and "Common Oaol" iuaerted in their place. The Magistrate's

Act of U. C, by section 0, requires that the Magistrate shall "commit the

person so refusing to the common gaol for the territorial division where

auch pf-rson refusing shall then be ;" whereas the 14 and 16 Vict., eh. 95,

e. 6, makes mm of the words "Common Gaol or House of Correotioa"
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No. XXVI.

Complaint by the party threatened, for sureties

for the peace.

Province of Canada, 1 The Complaint ofA. B., of the
District of {or County or Vof, in the of {laborer,)

United Counties of)
J

taken upon oath before rao, the

undersigned, one of Her Majesty's Justices of the Peace in and for
the said of at the of , in the said of , this

day of in the year of our Lord one tliousand eight hun-
dred and

, who saith that C. D., of the of, in the said
of

, {laborer,) did, on the day of (instant or last

past,) at the said of > , threaten the said A. B. in the words
or to the effect following, that is to say : {set them out, mth the

circumstances under which they were used;) and that from the
above and other threats used by the said C, D., he, the said A. B.,
is afraid that the said C. D. will do him some bodily injury ; and
therefore prays that the said C. D. may be required to find sureties
to keep the peace and be of good behaviour towards him, the said
A. B.

;
and the said A. B. also saith that he doth not make this

complaint against nor require such sureties from the said C. D.
from any malice or ill will, but merely for the preservation of hi«
person from injury, and he hath signed.

Taken and sworn Lefoi me,

the day and year, and ai, the

place above mentioned.

(Justice's signature.)

A. B,

N. B.—This Form is taken from the Magistrate's Act of U. C. 16 Vict.,
ch. 178, and may with advantage be followed in Lower Canada. The
warrant to bring the party before the Justice upon the above Complaint
may issue in the Form ITo. XXVII, IbUowing.
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No. XXVII.

Warrant on complaint for surrtiesfor the peace.

To all or any of iae Constables or

"Other peace officers in the said

of

Province of Canada,

District of (or County or

United Counties of)

Whereas complaint hath this day been made upon oath before

me, the undersigned, one of Her Majesty's Justices of the Peace in

and for the sail of , for that C. D., of, «fec., on the

day of last, at the of aforesaid, did threaten, (&c., as

in the complaint;) these are therefore to command you, in Hev
Majesty's name, forthwith to apprehend the said C. D., and to

bring him before me, or some one or more of Her Majesty's Justice*

of the Peace in and for tlie said of , to answer unto the

said complaint, and to be further dealt with according to law.

Given under my hand and seal this day of , in the year

of our Lord one thousand eight hundred «>nd , at in the

of aforesaid.

J. S. [l. 8.]

N. B.—If the party is arrested, the complaint should be raad to him,

and he should be asked if he have auy cause to shew why he should

not give the required sureties. He cannot be allowed to coniroTert the

facts stated in the complaint, (Lord Vane's case, 2 Str, 1202 ; B. v. Doherty,

18 East, 171); but he should be permitted, from the cross-examiDation of

tlie complainant, or otherwise, to estttblish that the complaint is preferred

from malice only, (R. v. Parne'J, 2 Burr, 806) ; or to explain any parts of

the complaint that may be ambiguous, (R. v. Bringloe, 18 East, 174, n.)

Should he fail to do either, the Justice will order him to find sureties to

become bound with himself in such sums as he may direct, to appear at the

Quarter Sessions, and in the meantime to keep the peace and be of good
behaviour, or to keep the peace, Ac, for a certain limited period, and iu

default thereof to commit him. By 14 and 15 Vict, ch. 95, s. 17, all the costs

incurred may be awarded by the Justice, recoverable by distress, and in

default thereof imprisonment for oue calendar month, unless sooner paid.

In Stone's P. S. p. 303, we read :
" If he finds sureties, the Justice should

order the expenses incurred in the matter to be paid by him ; upon doing

which he may be discharged." But this authority, in so far as it implies

the party's detention in custody urul the costs are paid, appears very
doubtful, when we consider that the statute enacts that costs awarded,
where no penalty or sum of money is adjudged, shall be recoverable

as stated above. In Upper Canada, this distinction must be made, that the

2nd section of 14 and 15 Vict, cb. 119, states that the costs of information,

warrant, and warrant of coTimitnient, in such case, shall be paid by the

Complainant
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No. xxvm.

Recognizance for the peace.

Province of Canada, 1 Be it remembered that on the
Dwtnct of {or County or \ day of in the year of our
United Counties of)

J
Lord one thousand eight hun-

dred and
,
C. D., of {laborer), L. M., of

,
{grocer,) and

N. 0., of (butcher,) before me, the undersigned, one of Her
Majesty's Justices of the Pe>.oe for the said of , and sever-
ally acknowledge themselves to owe to our Ladv the Queen the
several sums following, that is to say : the said C. D. the sum of

,
and the said L. M. and N. 0. the sum of each, of

good and lawful money of Canada, to be made and levied of their
goods and chattels, lands and tenements respectively, to the use
of our Lady the Queen, her heirs and successors, if the said C.
D. fail in the condition endorsed.

Taken and acknowledged the day and year first above men-
tioned, at , before me.

{Justice's signature.)

The Condition of the within written Recognizance is such that
If the within bounden C. D. (o^, &c,) [shall appear at the next
Court of General or Quarter Sessions of the Peace, to be holden in
and for the said of

, to do and receive what shall then and
there be enjoined him by the Court, and in the meantime] shall keep
the peace and be of good behaviour towards Her Majesty and all

her liege people, and especially towards A. B., (of, &c.,) for the
term of now next ensuing; then the said Recognizance to be
void, or else to stand in full force and virtue.

N. B.—This and the following Form are taken from 16 Vict, ch. 1*78 If
intended to bind the party for a certain period only, the words within ',e
brackets should be left out. The amount of security to be required is entirely
Within the discretion of the Justice, (^R. v. Holloway, 2 Dowl. 526 ; 2 Arch,,
J. P. 62Y)

;
and as to the term for which the party may be bound, whether

for three, six, or twelve months, see what has been stated ante, pp. 77 A 78.
Although, from the authorities there given, it would appear that a Justice
has very extensive powers, still it is usual to limit the term to a period of
one year or less. The Keoognizance must be certified to the next Quarter
Sessions, there to remain of record. (3 tt VIL, cb. 1 ; 1 Hawk. ch. 60, s. 18 )

I
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No. XXIX.

Commitment in default of sureties.

Province of Canada, 1 To the Constable of , in the

Diotrict of (or County or> of , and to the Keeper of

United Counties of)
J
the (common gaol) of the said

"Whereas on the day of instant, complaint on oath was

made before the undersigned (or J. S., Esquire,) one of Her Ma-

jesty's Justices of the Peace in and for the said of , by

A. B., of (laborer,) that C. D., of, &c., on the day of

at the of aforesaid, did threaten (&c., as in the Complaint

No. ;) and whereas the said C. D. was this day brought

and appeared before the said Justice (or 3. S., Esquire, one of

Her Majesty's Justices of the Peace in and for the said of
,

to answer unto the said complaint ; and having been required

by me to enter into his own recognizance in the sum of , with

two suflBcient sureties in the sum of each, [as well for his

appearance at the next General Quarter Sessions of the Peace, to be

held in and for the said of , to do what shall be then and there

enjoined him by the Court, as also in the meantime] to keep the

peace and be of good behaviour towards Her Majesty and all her

liege people, and especially towards the said A. B.,* hath refused

and neglected, and still refuses and neglects to find such sureties

;

these are therefore to command you, the said Constable, to take

the said C. D., and him safely to convey to the (common gaol)

at aforesaid nd there to deliver him to the Keeper thereof

together with this Precept : and I do hereby command you, the

said Keeper of the said (common gaol,) to receive the said C. D.

into your custody, in the said (common gaol,) there to imprison

him* [until the said next General Quarter Sessions of the Peace,]

unless he in the meantime find sufficient sureties, [as well for his

appearance at the said sessions, as in the meantime] to keep the

peace as aforesaid.

Given under my hand and seal this day of in the year

of our Lord one thousand eight hundred and at aforesaid.

J. S. [l. s.]

N. B.—If the party was ordered to find sureties for a limited period, leave

oat the words within the brackets, and insert at the places indicated by an

Asterisk, the following :
" for the space of now next ensuing." The
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object of bindmg the party to appear at the aessions is that he may answer
to snch articles of the peace «a may be exhibited against hiax. In England
It 18 done only m very extraordinary cases. (Stone's P. S. p. 304 ) InWer Canada the invariable rule seems to be to bind the party for ahm.ted time, and not for the sessions. This Warrant may be addressed
according to the Form No. XXV., instead of being addressed as it is here-wuich IS the form of address given in 16 Vict., ch. 178.

'

No. XXX.

Warrant of deliverance upon death ofComplainant.

Province of Canada, ] j. g., Esquire, one of Her Majesty's
Distnct of (or County or

[
Justices of the Peace in and for the

United Counties of

)

J
said of , to the Keeper of

the (common gaol) at in the said
Whereas C. D., of in the said of (laborer,) ^as com-

mitted to your custody, at the instance of A. B., of, &c. for that
he, the said C. D., did threaten, (&c., describing the offeree as in
commitment,) as in the commitment set forth, and for the purposes
therein stated, and whereas the said A. B. hath since departed
this hfe; these are theiefore to command you, in Her Majesty's
name, that if the said C. D. do remain in your said custody for the
said cause, and for no other, you shall forbear ^o detain him any
onger, and thut you deliver him thence, and suffer him to go at
large, and that upon the pain that will thereon ensue.

Given under my hand and seal at the of , the day
of in the year of our Lord one thousand eight hundred and

J. S. [l. 8.]

N B If the Complainant die, and the party be in custody for not finding

^^Iv ^ t '
^' ^•' ''^-^ ^'"« "^^y ^ done according to theabove Form. But as .t may be necessary to liberate a party upon hi! find ng

sureties, the following Form la given.
/ p " ms nuaing
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No. XXXI.

Warrant of deliverance upon sureties beingfound.

Province of Canada,

District of (or County or

United Counties of)

the (common gaol) at

Whereas C. D., of

J. S., Esquiro, one of Her Majesty's

• Justices of the Peace in and for the

said of , to the Keeper of

in the said

in thv. said of (laborer,) was com-
mitted to your custody at the instance of A. B,, of, &c., for that he
the said C. D., did threaten, (&c., describing the offence as in com-
mitment,) as in the said commitment is set forth, and for the

purposes therein stated ; and whereas the said C. D. hath before

me found suflScient sureties an required of him, and in default

of which he was committed to your custody; these are there-

fore to command you, in Her Majesty's name, that if the said C.

D. do remain in your said custody for the said cause and for no
other, you shall forbear to detain him any longer, but that you
deliver him thence, and suflFer him to go at large, and that upon
the pain that will thereon ensue.

Given under my hand and seal at the of , the <?

of in the year of our Lord one thousand eight hundred an,'

J. S. [l. 8.

No. XXXIL

Commitment for insulting a Justice^ or fo-r any
contempt committed in his presence while acting
judicially.

Province of Canada,
|
To all or any of the Constables or

District of {or County o/* > other peace officers in the said

United Counties of)
J

of , and to the Keeper of

the (common gaol) at in the said of

Whereas A. B., of, <fec., being personally present this day at

in the said , before me, J. S., Esquire, one of Her Majesty's

Justices of the Peace in and for the said , to answer and make
hit defence to a certain information (or complaint) for (state the
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ofence or matter eharped,) and being so parsonally present before
me, hath this day been guilty of divers gross insults and con-
temptuous behaviour to me, the said Justice, then being in the
actual execution of my office as such oustice of the Peace as
t "^resaid, by accusing me of partiality and injustice in the execu-
tion of my office (or by using abusive and opprobrious language,
or by using violent and threatening gestures, (fee, according to the
facia;)* and whereas the said A. B., in consequence of such his
insolent and contemptuous behaviour, is now here, by me the said
Justice, required to find sureties for his good behaviour, that is to
say, two sufficient sureties to become bound with him in a recog-
nizance in the sum of £, each, conditioned for the personal
appearance of the said A. B. at the next General Quarter Sessions
of the Peace to be holden in and for the said of , and that
in tha meantime ho sho dd be of good behaviour; but that the
said A. B. hath refused to find sureties and to become bonnd in
such recognizance as aforesaid ; these are therefore t.> command
you, the said Constables, peace officers, or any one of you, to
convey and deliver the said A. B. into the custody of the Keeper
of the (common gaol) at in the said , together with this

my Warrant: and I hereby command you, the said Keeper, to
receive the said A. B. into your custody, in the said (common
gaol,) and him there safely to keep until the uext General Quarter
Sessions of the Peace to be held for the said , unless he in the
meantime find such sureties, and enter into such recognizance as
aforesaid.

Given under my hand and seal at the day of in the
year of our Lord one thousand eight hundred and

.). S. [l. S.J

N. B.—The above Form applies to the case of a Defendant offering insult

to a Justice in the progress of a cause. Should the insult proceed from any
other person, the words in Italics in the foregoing Form should be left out,

and the following inserted in their place : "duHng a certain sitting then and
there held by me as such Justice of the Peace, xehile acting judicially and In
open Court." Th- Form is iaken from 3 Burns. J. P. 167, and applies to the
method of dealing with a party for contempt, r, ,rred to ante, p. 77,
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No. xxxra.

Commitment for non-payment of a fine imposed

for a contempt.

Province of Canada,

District of (or County or

United Counties of ^

To all or any of the Ccmstables or

'Other peace officers in the said

of , and to the Keeper of

the (ooraraon gaol) at in the said of

After alleging the contempt as in fH^orm JVb. XXXII, down to the

Asterisk, changing it ifnecessary according to the directions given in

the Note to that Form., proceed as follows : And whereas the said

A. B., in V onsequence of such his insolent and coT^temptu'-us beha-

viour, is i w here, by me the said Justice, adjudged and ordered

forthwith to pay a fine of , and in defa' . of immediate pay-

ment, that h€ be imprisoned in the (common gaol) at in the

said , for Ihe space of , unless the said fine be sooner paid

:

and whereas the said A. B. hath not paid the said fine, but neglects

and refuses so to do ; these are therefore to command you, or any

one of the ^aid Constables or peace officers, to take the said A. B.,

and him safely to convey to the (common gaol) at aforesaid,

and there deliver hira to the said Keeper thereof, together \c \ thi?

Precept : and I do hereby command you, the said Keeper of the

said (common gaol,) to receive the said A. B. into your custody in

the said (common gaol,) and there imprison him, for such his con-

tempt, for the space of aforesaid, unless the said fine shall be

sooner paid.

Given under our hand and seal at the day of in the

year of our Lord one thousand eight hundred and

J. S. [l. 8.]

N. B.—The fine imposed should not be larger than would be necessary to

operate as a punishment, according to the circumstances and position in life

of the party ; it should not be such as to render it impossible for the party

to pay it, but should be within his means, and a small ^ne would in most

instances be quite sufficient. As to the power of Justices to punish for

contempt in this way, see ante, p. '79.
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No. xxxr

.

Commitment for contempt by imprisonment.

Province of Canada,

District of (or County or

United Counties of )

To all or any of the Constables o?

other peace officers in the said

of , and to the Keeper of the

(c,6mmon gaol) at in the said of

^ After alleging the contempt as in Form No. XXXII, down to the

Asterisk, changing it, if necessary, according to the directions given

in the Note to that Form,procesd as follows : And whereas the said

A. B., in consequence of such his insolent and contemptuous beha-

viour, is now here, by me, the said Justice, adjudged and ordered

to undergo an imprisonment in the (common gaol) at . in the

said of , for the space of {hours, days or such other period

as may be determined upon ;) these are therefore to command
you, or any one of the said Constables or peace officers, to take

the said A. B., and him safely to convey to the (common gaol)

at aforesaid, and there deliver him to the said Keeper thereof,

together with his Precept : and I do hereby command you, the

said Keeper of the said (common gaol,) to receive the said A. B.

into yuur custody in the said (common gaol,) and there imprison

him, for such his contempt, for the space of , at the expiration

of which ; jriod, if not detained for any other cause, you will

release and discharge him from your custody, and for so doing

this shall be your warrant.

Given under my hand and seal, at aforesaid, the day

of in the year of our Lord one thousand eight hundred and

J. S. [l. s.]

N. B.—Refer to what ia said ante, p. 76, aa to this mode of punishment.
The Justice must exercise his discretion as to the period of imprisonment
according to the nature of the oifence committed and the circumstances of
the case. It may, however, be remarked that as the object to be attained

ia the maintenance of order and proper respect for the authority of Justices,

a short period of imprisonment will answer the desired effect,
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