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DIARY FOR OCTOBER.

1. Thureday .... Clerk of Muuicipality to deliver Collection Rolls to Collector.
3. Saturdar ... Last day for notiee of Trial fur York and Poel.
4. SUNDAY ..... 13th Sunday G fter Tonly.
8 Monday...,... County Court and Surrogato Court Terr begius,
10, Saturday...... County Court and durrogate Court Terta vads.
11. RUNDAY . ... 19th Sunday afler Trinuty
12. Mondav . York and Pevl Vall Avsfzes.

*DA oo 20t Sunday aftey Trinaty,
. SUNDAY .... 2let Sunday after Trianuty.
. Saturday...... Articles, &c., to bo left with Secretary’of Law Soclety.

BUSINESS NOTICE.

Personsindelled tothe Proprictors of thisJournal are requested {0 remember tha
all our pastdueaccounts have been placed sn thehandsof Messrs. Ardagh & Ardugh,
Attorneys, Barrie. for colleclion; and that only a promptremuttance o them wil
dave costs.

It $swith great reluctance that the Proprietors have adopled this course; dbutthey
Rave bezn compelled to do so tn order taenable them to meettherr current expenies
which are very heary.

Now that the ussfulness of the Journalis so generally admitted, 1 would not be un
reasonable to expect that the Profession and Officers of the Courlswou'd acerrd it a
Lberal support, snsiead of allownng themselves (o be sued for tharr subscriptions.

&he Wpper Ganaba Luby Journal,

OCTOBER, 1863.

THE UNITED CHURCH OF ENGLAND AND IRELAND
IN CANADA.

A large proportion of the people of Canada are members
of the Church of England. Other denominations assert
that the Church of England possesses privileges in Canada
not possessed by them ; while there are not wanting mem-
bers of the Church of England who as sincerely assert that
their Church nas boi equal privileges with those of other
denominations.

We purpose, for the benefit of all concerned, briefly to
explain the system by which the Church of EKogland is
maintained, governed and upbeld in this Province.

1a England the Church of England is the State Church,
of which the Quecn is the recognized head, and which is
in other respests closely connected with the Crown. In
Capada, ~* oue time, some such connection existed.

Caunada, formerly, was a French colony. In 1760 it
became a British colony, by conquest. On the 10th
Februery, 1763, the definitive treaty of peace between the
Rings of Great Britain and Fravce was concluded at Paris.
The colony thereupon became subject to the rule of the
British Crown, and to the legislative power of the British
Parliament. At the time of the conquest, the prevailing
religion of the lower or castern part of the Province was,
and still is, the Roman Catholic religion. The upper or
western part of the Provioce was then very thinly popu-
lated.

Oun the 7th Qctober, 1763, George IIL. issued a pro-
clamation, by which provision was made for the govern-

ment of the Province, through n Governor-Geuneral and
Council.  Provision was made for the summoning of a
Geveral Assembly, so soon as the state and circumstances
of the colony would admit thereof. By an ordinance of
the Governor and Council, passed on the 17th September,
1776, courts of justice were constituted. But nothing had
yet been done towards the summoning of a Parliament.
Tho consequence was a very general agitation throughout
the Province. This brought about the passing of the
Imperial statute 14 Geo. III. cap 83. It was passed for
the purpose of making more effective provision for the
government of the Province. It authorized the King, by
warrant under his sign manual, with the advice of the
Privy Council, to constitute a Council for the affairs of the
Province, to consist of not more than twenty-three nor less
than seventeen residents of the Provivce. To the Governor
and Council was committed power to make ordinances for
the peace, welfare and good governwent of the Province.
No power to lery taxes, except for the purpose of making
roads or erecting and repairing public buildings, was
given. No ordinance touching religion was to have any
forco till approved of by the King. No provision was
made for a system of representative government by the
clection of the people. Incressed agitation was the conse-
quence, and the result of this was the passing of the 31st
Geo. 111, cap. 81, commonly called the Constitutional Act.

By this act the Province, then called Quebec, was divided
into two Provinces, called respectively Upper and Lower
Canada. Provision was made for the constitution of a
Legislative Council, appointed by the Crowe, and a Legis-
lative Assembly, elected by the people, in each of tae
Provinces. Power was given to the King, through the
respective Governors of the Provinces, by and with the
advice and cousent of the Legislative Council and Legisle-
tive Assembly of the Provinces, to make laws for the
peace, welfure and good government thereof. Whenever
any bill, ;.ussed by the Legislative Council and Assembly
in either Province, should be presented to the Governor-
General for the King’s assent, the Governor was authorized
to declare, according to his discretion (but subject to the
provisions of the act, and to such instructions as might
from time to time be given in that behalf by the King),
that he assented to the bill in His Majesty’s name, or that
he withheld assent, or that he reserved the bill for the
signification of His Majesty's pleasure thereon. Provision
was made for the transmission to England of all bills
assented to by the Governor, and for the disallowance
thereof within two years after the receipt thereof. Bills
reserved for the King's pleasaure were not to have any
force till His Majesty’s assent was communicated to the
Legislative Council and Assembly.



254 LAW JOURNAL. [OcToBER,

Provision was made for the preservation of the Roman  General of each Province was authorized to alienate and
Catholic Church in all its integrity, with its rich endow-, convey in fec simple, or for any less estate or interest, o
ments; but as since the conquest the Upper Province had i part of the Clergy Reserves not exceeding one-fourth of
become settled chiefly by Protestants, and as in Lower  the Reserves within the Provinees. The quantity to be
Canada also many Protestants were resident, provision was ' sold in onc year in cither Province was not to exceed in
made for the support of ¢“a Protestant clergy” in the the whole 100,000 acres; the moneys to acerue therefrom
Provinces. The King was authorized to empower the to be paid over to such officer within the Provinces us the
Governor-General to make out of the Crown Jands situate King should appoint, and by that officer to be invested in
within the Provinces such allotment of Jands within the ' the public funds of Great Britain and Ireland, as the King
same, “ for the support and maintenance of s Protestant | shoull from time to time be pleased to direct; the divi-
clergy,” as should bear a due proportion to the amount of | dends and interest accruing from the funds to be appropri-
such lands as were at any time granted by or under the ! ated, applied and disposed of for the improvement of the
authority of the Crown. It also enacted that whenever : remaining part of the Clergy Reserves, or otherwise, for
any grant of lands within either of the Provinces should : the purposes for which the lands were reserved, and for no

thereafter be made, there should at the same time be made
a proportionate allotment of lands ¢ for the above mentioned
purpose,” and that no such grant should be valid unless
the same should contain a specification of the land so
allotted—the lands allotted for the support of a Protestant

one-seventh the value of the land granted for other pur-
poses. Lands thus allotted were called ¢ Clergy Reserves.”
The King was by the same act empowered to authorize the
Governor-General of each Province from time to time, with
the advice of his Executive Council, to constitute and
erect within every township and parish, parsonages and
rectories, ¢ according to the establishment of the Church
of England;” and from time to time, by an instrument
under the great scal of the Province, te endow every such
parseuage or rectory with so much of the lands so allotted
a3 tae Governor and Council should decm espedient. The
King was also empowered to authorize the Governer-
Geuneral to present to every parsonage or rectory an incum-
bent or minister of the Church of England, who should
be duly ordained according to the rites of that Church, and
from time to time to supply such vacancies as might happen
therein. And it was declared that every person so pre-
sented to any such pnrsonage or rectory, should hold and
enjoy the same, and all rights, profits and emoluments
thereunto belonging or granted, as fully and amply, and in
the same manner, and on the same terms and conditions,
and liable to the performance of the same duties, as the
incumbent of a parsonage or rectory in England.

Lands were afterwards set apart, both in Upper and
Lower Canada, for the support of a Protestant clergy. So
rectories were established and endowed. In process of
time it wag discovered that a large proportion of the land
Lo set apart, without a power of sale, would be of little
b nefit to those for whose benefit it was intended. Power
te sell, therefore, was invoked, and that power was given
by Iwperial statute 7 & 8 Geo.IV. cap. 62. The Governor-

! other purpose.

Under this act, large quantities of the clergy lands wero
i from time to time sold, but still leaving a greater portion
“unsold and unproductive. The proceeds of the lands sold

. became a source of dispute between different religious deno-
clergy to be, as nearly as the same could be estimated, of

minations. The lands unsold were found to be stumbling-
blocks in the way of improvement of the several townships
in which situate. The result was a two-fold agitation—reli.
gious denominations contending for a division of the pro-
ceeds, and the people contending for the sale of the eutire
clergy lands. The religious denominations argued that the
exprocsion  ¢¢ Protestant clergy’ was not by any meaus
resuicted to Church of England clergy. The people con-
tended that whether so restricted or not was to them, in a
temporal point of view,a matter of indifference, so long as
the lands were sold and passed into the haods of men who
would by industry improve them, and thus improve the
localities in which situate. Both agitations to some extent
prevailed.  The Provinees of Upper and Lower Coannda
having been, by the Tmperial act 3 & 4 Vic. cap. 35,
reunited, the Imperial Legislature, during the same session,
passed the 3 & 4 Vie. cap. 78, which authorized the
Governor of Canada to alienate and convey all or any of the
Clergy Reserves. The same act made provision for the
distribution of a large portion of the proceeds, in certain
proportions, among the Churches of England and Scotland,
and the remainder for purposes of public worship and
religious instruction in the Province.

The whole of the lands (excepting those set apart for
glebes) were, under the operation of this act, rapidly
brought into the market. The proceeds were considerable,
and a feeling arose among the people that some portion of
the money should be devoted to local improvements and
other secular purposes. This feeling grew with such
intensity that the Tmperial Legislature passed the 16 & 17
Vie. cap. 21, authorizing the Legislature of Canada, from

time to time, by any act or acts to be passed for that pur-
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posce, subject to certain conditions, to vary or repeal all or
any of the provisions of the 3 & 4 Vie. cap. 7%, for or,
distribution of all matters, claims and interests arising

concerning the sale, alicnation and disposal of the Clergy
Reserves, and for or concerning the investment oi the pro-
ceeds of all sales then made or thereafter to be made, and
to make such other provisions for or concerning the sale,
alienation or disposal of the Clergy Reserves and invest-
ment, as to the Legislature of Canada might seem meet;
but that it should not be lawful for the Canadian Legisla-
ture to annul, fuspend or reduce any of the annual
stipends or allowances assigned and given to the clergy of

the Churches of knglund and Scotland, or to any other

religious bodies or denominations of Christians in the
Province, during the natural lives or incumnbencies of the
parties then receiving the same, or to appropriate or apply
to any other purposes such part of the proceeds as might be
requisite for the payment of such stipends and allowances;
implicdly authorizing the Canadian Legislature to deal with
the overplus in such maoner as they should deem best.

When it became generally known that the Canadian
Legislature was possessed of full authority to deal with the
Reserves, the agitation for what was called “the scculari-
zation of the Clergy Reserves” became so general and so
fierce, that the Canadian Legislature was forced to pass a
statute on the subject (18 Vie. cup. 2). The procceds,
under the operation of this statute, were divided into two
funds—the one called the Upper Canada Municipalities
Fucd, and the other the Lower Canada Municipalities
Fund. The fund in each section of the Province is made
to consist of all moneys arising from the sale of Clergy
Reserves in that section of the Provinee, after deducting
therefrom the actual and necessary espenses of sales and
management. The annual stipends or allewances preserved
by the Iwpetial act 16 Vie. cap. 21, are wade a first charge
on the fund. The amount of the fund. ia cither section
of the Province, remaining unexpended on the 31st
December in cach year, was by that act required to be
apportioned equally among the several county and city
municipalities in the same section of the Provinee, in pro-
portion to the population of such municipalities respee-
tively, and to form a part of the genecral funds of each
such municipality. By a subsequent act, so far as the
amouet of the Upper Canada Municipalities Fund is con-
cerned, after paying off the charges already mentioned, it
is required to be yearly divided among the several city,
town, incorporated village and township municipalities in
Upper Canada, in proy rtion to the number of rate-payers
appearing on the assessment roll of the municipality for the
year next before the apportionment (19 & 2¢ Vie. cap. 16)

One provision of the statute 18 Vie. cap 2, deserves
patticular attention. We nean the 3rd seetion. It recited

that it was desirable to remove all semblance of conneetion
between churei: and state, and to effect an entire and final

out of the Clergy Reserves, by as speedy a distribution of
their procceds as might be. Tt therefore empowered the
Governor-Geveral, whenever he might deem it expedient,
with the consent of the parties and bodies severally inter-
ested, to commute with such parties the an rual stipend or
allowance alrendy mentioned for the value thercof, to be
calculated at the rate of six per cent. per annum upon the
probable life of each individual; and in the case of the
bodies particularly mentioned, at the actual value of the
allowaunce at the time of the commutation, to be caleulated
at the same rate. Tt was also expressly provided, that in
case of commutation with eithetr of the said bodies or
denominations, it should not be lawful for them to invest
the woneys paid for commutation, or any part thereof, in
real property of any kind whatsoever, under penalty of
forfeiting the same to Iler Majesty; and that the said
bodies aud denominations should lay before the Legistature,
whenever called on to do so, a statement of the wanuer in
which the money shall huve been invested or appropriated.
Commutation shortly afierwards was effected with the
parties aud bodies interested, ineluding the clergy of the
Church of England, in the manner and upon the terms
prescribed and directed by this enactment.

Thus it will be seen that the Church of Eugland, like
other religious denominations of the Province, is at length
thrown upon the exertions of its members for its support.
It is true that s yet the glebe lands have been spared to
the Church. These, however, are of little support to the
general body of the clergy.

We shall now proceed to show in what manner these
temporalities of the Church are, under existing law,
wanaged. .

The =oil and freehold of each chareh, and of the church-
yards and burying grounds attached or belonging thereto,
respectively, is vested in the parson or sther incumbent
thereof for the time being.  All pew-holders of a church,
whether holding the same by purchase or lease, and all
persons holding sittings therein by the same being let to
them, and holding a certificate of such sittings, form a
vestry. An annual meeting is held, on Monday in Laster
week, for the purpose of appointing churchwardens for the
ensuing year. No persons are cligible to the office of
church warden, escept members of the Church, of the full
age of twenty-one years, and ‘members of the vestry. The
church wardens, durivg their term of office, are as a corpo-
ration to represent the interest of the church, and of the
mewmbers thereof. It is their duty to seli, lease and reat
pews and sittings, upon such terms as may be settled and
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appointed z=t vestry meetings to be held for that purpase.
(Stat. U. C. 3 Vie. cap. ' 4.)

Both in Upper and Lower Canada, associations at an
carly period were formed for the following smong other
objects : the encouragement and support of wmissionaries
and clergymen of the United Church of Xngland and
Ireland within the dioceses of Quebec and Torouto; for
creating a fund towards the augmentation of the stipends
of poor clergymen, towards making a provision for those
who may be incapacitated by age and iufirnity, and for
the widows and orphans of the clergy of the Church; for
the encouragement of education, and the support of day
and Sunday schools in conformity with the principles of the
Church ; for granting assistance, where it may be necessary,
to those who may be preparing ‘or the ministry of the
gospel in the Church; for circulating the Holy Seriptures,
the Book of Common Prayer, and other good books and
tracts; for obtaining and granting aid towards the erection,
endowment and maintenance of churches according to the
establishment of the said Church in the said respective
dioceses ; the creation and maintenance of parsonage
houses and rectories, and the management of all matters
relating to such endowmeats.

These associations were, by statute 7 Vic. cap. 68, pasted
by the Legislature on the 9th December, 1843, and
assented to by Her Majesty on the 23rd May, 1844, incor-
porated. The ove was styled ¢ The Church Society of the
Diooese of Quebee,” and the other ¢ The Church Seciety
of the Diocese of Toronto.”” The respective corporations
arc authorized from time to time to hold assemblies and
meetings, to be called together in such manner and at such
times and places as may be directed by the by-laws, rules,
and regulations of the same. No constitutien, by-law, rule
or regulation of either of the Church Societies, nor any
ubrogation, repeal, change or alteration of the same, is to
have any force or effect until sanctioned and confirmed by
the Bishop of the diocese for the time being, under his hand.

The Church Socicties in cach diocese afterwards became
patrons to the rectories. This was effected by the Provin-
cial Statute 14 & 15 Vie. cap. 175, which repealed so much
of the Imperial Statute 81 Geo. 111. cap. 31, as authorized
the Governor-General to exercise the right of presentation
to rectories, and vested that right in the Church Society of
the diocese within which the rectory is situate, or in such
other person or persons, bodics politiz or corporate, as the
Church Society, by any by-law or by-laws to be by them
from time to time passed for that purpose, should or might
think fit to direct or appoint in that bebalf.

The Church Society Act was the fizst step taken by our
Legislature towards having assemblies of Churchmen for
the purpose of deliberating on matters appertainiog to the

welfare of the Church.  When all connection between
church and state was removed by express declaration of the
Legisluture, and the success of the Church made to depend
in a great mcasure on the support of its members, it becamo
neeesssry to affirm the priuciple of laymen being consulted
in matters relating to the Church, and to extend the opera-
tion of that privciple. Accordingly the Proviacial Legis-
lature passed the statute 19 & 20 Vic. cap. 121. It recites
that at the time of the passing of the act, doubts existed
whether the members uf the United Church of Kagland
and Ireload in Canada had the power of regulating the
affairs of their Church in matters relating to discipline, and
necessary to order and good government, and that it was
only just such doubts should be rewmoved, in order that
members of that Church might be permitted to exercise
the same rights of self.goveroment that are enjoyed by
other religious communities; and enacts that the Bishops,
clergy and laity (see 22 Vie. cap. 139, a3 to mode of elec-
tion), members of the United Church of EKagland and
Ircland in the Province, may meet io their several dioceses,
which are now or may hereafter be constituted in this
Province, and, in suck manner and by such proceedings ag
they shall adopt, frame constitutions and make regulations
for enforcing discipline in the Church; for the appoint-
ment, deposition, deprivation or removal of any person
bearing office therein, of whatever order or degree, any
rights of the Crown to the contrary notwithatanding ; and
for the couvenient and orderly management of the pro-
perty, affuirs and interests of the Church in matters relating
to and affecting only the said Church and the officers and
members thereof, and not in any wanner interfering with
the rights, privileges or interests of other religious commu-
nities, or of any person or persons not being a member or
mewbers of the said Uuited Church of Eogland and Ireland ;
provided that such cobstitutions and regulations shall apply
only to the diocese or dioceses adopting the same. So far,
it will be seen, provision is made only for meetings in the
several dioceses. But the act in the pext section proceeds
wuch farther, and eunacts that the Bishops, clergy and laity
of the United Church of Eagland and Ireland in this Pro-
vince may meet in general assembly, by such representa-
tives as shall be determined and declared by thewm in their
several dioceses, and in such general assembly frame a
constitution and regulations for the general mancgement
and good government of the said Church in this Province;
provided that nothing in the act contained shall authorize
the imposition of any rate or tax upon aby person or per-
sons whomsoever, whether belonging to the said Church or
not, or the infliction of any punishmeat, fine or penalty
upon any person, other than his suspension or rewoval from
any office in the said Chburch, or exclusion from the meet-



1863.]

LAW JOURNAL. 257

ings or proceedings of the diocesan or general synods; and
provided that nothing in the constitutions or regulations,
or any of them, shall be contrary to any law or statute now
or hereafter to be in force in this Province.

This act, it will be observed, is of a most sweeping
character. The assemblies authorized, so far us members
of the United Church of England and Ireland are con-
cerned, are second only to the Legislature. In each diocese
an assembly i3 authorized, having power, among other
things, to make regulations for the appointment, deposition,
deprivation or removal of any person bearing office in the
Church, of whatever order or degree. This appavently
includes not only inferior elergy, but Bishops and all others
holding office in the several dioceses of the Church. The
right of the Crown to appoint to such offices would thus
appear to be transferred to the Synods in the several
digceses. It is worthy of remark that o provision is made
for the appointment of persons to office in the Church by
the General or Provincial Synod, though the power of
rewoval is in express terms mentioned.

The existence of Church Societies, independent of the
Synods, appears to be superfluons.  The lesser ought surely
to be included in the greater; and the sooner the Church
Societics are merged in the Synods, the better for the
simple and efficient government of the Church. Too much
machinery is sometimes worse than none at all ; and under
any circumstances, the more simple the machinery, the
more likely it is economically to accomplish the object of
its creation.

The assemblies authorized in the several dioceses of
Canada met and framed constitutions and regulations, in
pursuance of the act. As we have neither the juclination
nor the space at present to write a treatise oo Church
government, We cannot give even the aubstance of these
constitutions or regulutions. A (feneral or Provincial Synod
has also been organized. We must in like manner dismiss
its constitution and regulations, It is, however, sincerely to
be heped that members of these Synods, who bave the power
to alier their constitutions and regulations, will cautiously
exercise a power which is antagonistic to anything like
permunency. In most deliberative assemblic., there are
men who have a passion for law-making and constitation-
tinkering. This passion, if not kept under control, is more
likely to be mischievous than good. Change, for the mere
sake of change, is often disastrous. It would be well to
allow ‘he cobstitutions and regulations of the Synods to
simmer down to something like consistency, before suffering
them to be hacked and chopped by awateur legislators.

We understand that, notwithstanding the acts to which
we have referred, the Crown, on the 9th June, 1860, by
letters patent under the seal of Great Britain, appointed

the Bishop of Montresl to be Metropolitan of Canada;
which patent was aRerwards eancelled, and a new patent,
dated 12th February, 1862, issued, appointing the same
Bishop Metropolitan of Canada, “ subject to the rules,
regulations and caiong that the Provincial Synod may
from time to time make in respeet thereof”” We must
say we do not understand cn what principle the Crown
now issues letters patent either for the appointment of
u Metropolitan or of Diocesan Bishops. The appoint-
ment of Diocesan Bishops clearly rests, since the 19 &
20 Victoria, chapter 121, with the several Synods. The
appoictment of a Metropolitan does not seem to be con-
templated in any of the acts to which we have referred ;
and now that ali connection between church and state is
by declaration of the Legislature removed, the exercise of
the power, even if existing in the Imperial Crown, is, to
say the least of it, impolitic. The patent, according to the
decision of Long and the Bishop of Capetowen, reported
in other columns, must be ineffectual to create any juris-
diction, ecclesiastical or civil, in this colony. e cannot
see that the Metropolitan is anything more than President
of the Provincial Assembly, aud we presume that the
appointment of such an officer ought properly to be made
from time to time by that Assembly. We imagine that the
Imperial authorities, since the decision of Long and The
Bishop of Capetown, will not repest the absurdity of send-
ing out to this colony pieces of parchment, having the great
seal upon them, which, when here, are, to say the least of
them, of questionable validity. Even if such pateats be
valid for any purpose, we apprehend they may at any
time be revoked by the Synods concerned. The power of
appointment and the power of revocation should, as a
general rule, be vested in the same authority. It is not
scemly for the Crown to issue rommissions under the
oreat scal, which may at any time, witbout reference to
the Crown, be revoked by an assembly of the Queen’s
subjects.

It only remains for us to add that the Queen, by procla-
mation, dated 2ud Qctober, 1857, divided the diocese of
Toronto into two dinceses, the westerly one called Huron,
and the easterly, Toronto ; that the Legislature, in 1858,
adopted the division, and incorporated a Church Society
in and for the diocese of Huron (22 Vic, cap. 55);
that afterwards the Queen, by a like proclamation, dated
28th February, 1862, further divided the diocese of
‘Toronto, or eastern portion of Upper Canada, into two
dioceses, the one called Toronto, and the otber Ontario;
and that the Legislature adopted the division, and incor-
porated the Synod in und for the diocese of Ontario (25
Vice. cap. 28). The right of presentation to rectories
within the latter diocese is, by action of the Synod, vested
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in the Bishop for the time being, during hig incumbeney of | ¢/rieve v. Smith.—Posten to pinintiff for the recovery of $30.

office (Attornry-General v. Lawler,p. 291 of this journal).

We have our doubts as to the validity of Royal procla-
mations, dividing or subdividing dieceses in this colony.
Theugh loyal to the mother country in all that the Crown
i.a3 a right to expect from us, wo must not forget that we
have a constitution of our own, and are so far independent
.8 to be enabled to make our own laws in our own way.
The day is gone by for legislation of any kind in Canada
through the medium of Royal proclamations issued in
(ireat Britain. We have our own Legislature, and when
legislation of that kind i3 needed, our Legi<hture should
be consulted.  Suppesing the Imperial Parliament to have
the power, it is very clear that the Queen alone has not the
power. In this colony, so long as the persous interested
acquiesce, there can perhaps be no valid objection ; but we
think that as the Crown appears to have withdrawn from
ull connection with the Church of England iu this colony,
the power to divide and subdivide dioceses, if not a legisla-
tive one, ought to rest with the Provineiul Synod.

IMPORTANT TO MAGISTRATES.

The attention of magistrates is directed to the case of
Switzer and McKee, reported in other columns.  The law,
ag there laid down, is not generally known, and even
where known, too much neglected.

JUDGMENTS.
QUEEN'S BENCIL.
September 21, 18G3.
Present: Drarer, C. J.; Mornnrsox, J.

Montgomery v. Spence.—Action on covenants contained in a
lease. Plea, assignment by defendant, with assent of plaintifl.
Demurrer.  Judgment for plaintiff on demurrer,

Montgomery v. Spencc.—Rule nusi to enter verdict for defendant
or for new trial discharged.

Niagara Fualls Bridge Company ~. The ('reat Western Ralway
Company.—Action of covenaut fur rent; ret sitee half in Canada
and half in the United States. Ploa, tender of United States
¢ green backs.” Demurrer. Lezx loc: contractus held to govern,
and judgment for defendant on demurrer.

Burn v. Bletcher.—Replevin for a vessel. Judgment for plain-
tiff on demurrer to plen to avowry, and defendant entitled to
judgment on demurrer to replication.

Iall . Duncan.—Action on o shipping contract. Tho question
was, whether plaintiff had performed his ¢contract. Rulo absolute
for new trial. Costs to abide the event.

Kennedy v. Pattcrson et al.—Trespass.
trial.

Gore Bank v. Cook.—Rules obtained by judgment creditors dis-
charged with <osts, the parties not having avuled themselves of
leave given by the court to amend in order to bring the proper
parties before the court.

Robinson v Ellscorth.—Rule nisi for new trial on affidavits dis-
charged with costs.

Torrancev. Culvin —Lule absoluto for new trial, costs to bo paid
in threo weeks; otherwise rule discharged.

Rule absolute for new

MeMurray v. Ryan.—JAppeal allowed.  Rule absolute for new

trial in coust below.

Huqghes v, Snure.—Action ngainet the maker and endorsers’of
n prowissory note,  Plen of sct-off not connected with the noto
sued on.  Judgment for plainufl on demurrer.

Small v. Eceles —Rule calling on defendant to show cange why
he should not on affidasit answer s to such books and documenty
as may bo in his possession relating to the matters in dispute in
the cause, discharged with costs, on tho ground that it wus moved
on an affidavit used in Chambers, without it being shown chat
lenve was given to use the aflidavit, and it being shown that o
summons abtained on that affidavit had been discharged.

Hunter v, Buptiste.—Ljectment. Rule absolute for new trial
without costs. .

Whatney v. The Northern Railway Company.—Rulo absolute for
now trinl. Costs to abide the event.

Hall v. Ihll.—Fjectment for land sold for arrears of taxes.
Ileld, that the directions of sec. 125 of Con. Stat. U.C. cap 65, a3
to the contents of the treasurer’s warrant are tmperattee ; and tho
warrant in this case not being shown to comply with the statute,
sale hield invahd, and new trial granted, costs to abide the event,

Welker v. Douglass.—\otion oun a prowmissory note. Rule dis-
charged.

Keenahan v. Eagleson —Action against defendant, en alderman
of the city of Ouawa, for not making return of a conviction to
next general county sessions for the county of Carleton. J[Held,
action maintainable, aud rule discharged.

Zate and The Cuty of Toronto.—Priority of attaching creditors
declnred, and order accordingly.

Perrie v. Tannahill. — Amendment of plaiutiffi’s declaration
allowed, and rule for new trial discharged.

Marsden v. IHenderson.—Action for libel and glander. Jleld,
that slander of a class such ag ¢ wheat buyers,” may by evidence
be shown to have relation to o particular individual of the class
viz: the plawtitf. Rule nuse to enter nonsuit or for a new trial dis-
charged.

Ilsimes v. MeKechin.—A case of disputed boundary.
absolute for new trial.  Costs to abide the event.

Crabtree v, Gryflith—~Action for trespass. Question of lien.
Rale absolute for new trial, without coests.

Ward v. Vance——Thompson, garnishce.—Issuo directed.

Stoke v. Joacs.—Rule absolute for new trial, without costo.

Kelly v. Henderson.— Ilele, that plaintiff having obtained a ver-
dict subject to a reference, which fell through, was i~regular in
again entering his recor ! for trial without fiest setting aside the
former verdict, and so rule absolute to set aside his proceedings
with costs.

Venator v. Scott.—Rule ahsolute for revision of costs by Master.

Rutchey v. The Toronto Roads.—Rule mn discharged with costs.

L2amsay v. Carruthers.—Rule discharged.

Kelly v. Uolds.—Rule discharged.

Rule

September 26, 1863,

Present: Drarer, C. J.; Morrisoy, J.

Stepiens v. Boolton.—Rule absolute to increase verdict to £58
13s.  Defendants rule discharged. .

Buffalo and Lake Iuron Raiway Co. v. Hemmingway.~IHeld.
that o judge under thoe interpleader nct has authority to protect
an execution creditor, as well as the sheriff as agaiust the execu-
tion debtor. Rule discharged.

HKnowles et al v. Post et al —Rule to stind till next term, in
order to enable the party who moved it to support it.

Sheldon v. Sheldsn,—Rule absolute to refer this cause to the

oferee named in the rule.

Cornwall v. Gault —Posten to defendant.

The Queen v, UcQuerrie.—~Two indictments. Judgment arrosted.



1868.]

269

Gray v. Carty—Rulo discharged.

In the matter of MeCutchon and the Corporation of the Cuty of
Toronto — Rule absolute to quash sections 5, 6, 7 nuld & of No.
295, Sewerage By-Law of the City of Toronto, and 8. 2 of Sewer-
ago By-law No 301, with coats.

Quy v, Lyon,—Rule discharged.

Latton v. Evans.—Ruie discharged.

Gracev. Walsh.—Rule for probibition to go.

Edgar v. The Canada Qi Company—Rule for a new trial, tho
Ct?l;'n :leclining to accept the burthen of decided difficult questious
of fuct.

COMMON PLEAS.
September 21, 1863.

Present: Ricnarns, C. J.; Apan Wiwsoy, J.; Jous WiLsox, J.

McCullough v. Hclntee.—Rule discharged.

Smith v. Roblin.—Rule discharged.

Cross v. Richardson.—Rule to enter nonsuit made absolute.

The Queen v. Brown § Street.—Rule for mandswmus discharged
without costs.

Chapman v. Boulthee.—Rule absolute to enter nonsuit.

Salter v. McLeod.—Rule absolute for new trial.  Costs to abide
the cvent.

Stoker 7. The Welland Railieay Company.—Ileld, that if a judge
at Nisi Prius tells 2 plaintiff he will nonsuit him on a poiut of law,
plaintiff is not deprived of the right to wove against the nonsuit,
by the acquiescence Jf his counsel ; but the rule is differeat where
the judge directs a nonsuit for want of evidence. Rule discharged.

Moore v. Andrews.—Appeal allowed, and judgment of court
below reversed, with leave to plamntiff to move to amend in the
court below within two weeks.

Foreman v. Johnston.——Rule discbarged.

Turner v, Patterson.—Rule discharged.

Reynolds v. Metcalfe.—Rule discharged.

Young et al v. Moderwall.—Judgment for plaintiffs on demurrer,
with leave to defendant to amend on payment of costa.

The Queen v. Huston et al.—Judgment for plaintiff on demurrer
and postea to plaintiff.

MeNaught v. Turnbull. —Plaintiff entitled to the postea.

Hooker v. Gamble.——Rule discharged.

* Doran v. Read.—Rule discharged. Querre, whether, under the
operation of the Consolidated Statutes of Upper Canada, a deed
executed by husband and wife, the wife being a minor, and there-
fore unable to consent, is valid to pass the estate and interest of
ths husband ?

Taylor . McPherson.—Rule absolute for new trial, on payment
of costs.

Inre Walton and the Corporation of Monaghan.—Rule discherged
with costs, because application too Inte.

In re Trustees of the Grammar School of the United Counties of
Yerk and Peel.—1eld, that no obligation rests on County Couucils
10 raise money for grammar school purposes, and therefore rule
for mandamus refused.

Brown v. Riddell.—Rulo absolute for discharge of defendant
from custody. Costs to be costs in the canse.

Jacod v. Henry.~—Rule absolute to enter nonsuit.

September 26, 1863.
Present : Ricuaros, C. J.; Apay Wirson, J.; Joux Wirson. J.

Maynard v. Gamble et al.—Action against defendants as church
wardens of Christ Church, Woodbridge, for the occupation by the
clergyman, with their sanction, of a dwelling house at Woodbridge.
Plea, never indebted. Verdict for plamntiff Rule nist to cuter
uopsuit for o new trial discharged. Adam Wilson, J., dissentiente.

s
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Mem et al v. Hall.—Appeal from County Court of County of
Peterboro’.  No judgment on case asstated, Seat back to Conuty
Court.

Gardiner v, Ford et al. —Judgment for defendnnts on demurror.

Moran v. Palmer.—Rule discharged without costs.

Harry 9. Anderson.—Judgment for defendant on demurrer to
the declaration. Leave to apply to amend in two wesks,

In re Springer and Maecdonald, one, §c.—~Rule discbarged with
costs.

In re Glass and Macdonald, one, §c.—Ru'~ discharged with
costs.

MeXNab v. Hotwland et al.—Rule sbsolute for new trial as to both
defendanty on paymont of costs by defendant Fitch.

The Queen v, The Northern Railway Company.—Judgmont for
levy of fine.

The judical Committee of the Privy Council is a tribunal of
whick so little is commonly known, that a summary of last
year's work will be acceptable. The largest part of the busi-
ness comes from India and thecolonies. There were 51 appeals
entered in the course of tho year—21 of them from India, 13
from the colonics, 2 from the Channel Islands, 13 from the
Admiralty Courts, and two from tho Ecclesiastical Courta.
48 were heard and determined ; and the judgment appealed
from wag affirmed in 23 {nstances, reversed in 21, varied in 4.
Out of the 19 cases from the colonies determined in the year,
the judgment was affirmed in only 5 instances, Costs were
given in 38 of the appeals; the taxed coste on one side only
are stated to have averaged £267, but the tabular return
indicates £336. The year closed with 94 appeals remain-
ing for hearing, 48 of them from India. In the same year
11 applications were lodged for the extention or confirmation
of letters patent; one was withdrawn three were dismissed,
one was granted.—Solicitor's Journal.

27 VIC., CAP. LXXVL

An Act to defermine the Time at which Leiters Patent shall lake
effect in the Colonies. [28th July, 1863.

Whereas, her Majesty hath, from time to time, caused to
be made under the Great Seal of the United Kingdom of Great
Britain and Ireland diversletiers patent intended to take effect
within her Majesty’s colonies and possessions beyond the seas:
and whereas, doubts are entertained respecting the period at
which such letters patent have been taken or may hereafter
be taken within such colonies and possessions, and it is expe-
pedient that such doubts should be removed: be it therefore
enacted by the Queen’s most excellent Majesty, by and with
the advice and consent of the Lords Spiritual and ‘Temporal,
and Commons, in this present Parliament assembled, and by
ths authority of the same, as follows:—

1. Existing lellers palent not to take effect in colonies till
published or acted on. ~ Acts done under suck letlers patent valid.)
No such letters patent heretofore made shall (unless other-
wise provided therein or by other lawful wuthority) be deemed
to have taken or shall take effect in any such colony or pos-
c2ggion as aforeeaid until the same were or shall be publicly
mado known or acted upon therein: provided that any act or
thing heretofore done or purporting to have been done in
pursuance or under authority of such letters patent shull be
as valid and effectunl as if the same letters patent had takea
effect nt the date of the making thereof.

2. Future letters . lent not lo take ¢ffect in colony till publi-
cation. No such letters patent hereafter to be made shall
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{unless otherwiso provided theroin or by ather lnwful authority)
take ellect in any such colony or possession until the making
of the smne shall have been signified therein by proclamativp
or other public notice.

3. Appointments by lellers patent to be void unless published
within s1ix or nine months.  Any sucl letters patent by which!
any person may bo herenfter appuiuted to any office or empluy
ment within any of such culunies or possessions shall (unless
othorwise [»rovided therein or by other lawful authority)
become null and void in respect of such colony unless tge
same shull be so signified ns aforesaid within tho following
perivd : that ia to sny, within nine calendur months, in cuse
such colony or possession shall be to the eustward of Bengal,
in the East Indies, or to the west of Cape Horn, in South
Amarica, or in any other case within six months after the
making thereof,

4. 9 10 Vict. c. 91, repealed.] Tho Act, chapter ninely-
one ¢f the ninth and tenth years of her Majesty, intituled
*“An Act to continue certain Patent Commissions until the
exhibition of the Commissions revuking them,” is hereby
repealed,

3. Leriod of Act coming inlo operation.] This Act shall take
effect in each of her Majesty’s culunies and possessions so soon
as the same shall be proclaimed therein by the officer admin-.
istering tho government thereof.

A T"WSERTED PARISH.

At tho Judges’ Chambers on Wednesdry, before Mr.
Justice Byles, au application was made by Mr. Hardinge
Giffurd, as counsel for a Mr. Cousin, to remove an order of
Justices appointing him overseer of a parish, into the Court
of Queen’s Bench, by swrit of certiorari, in order that the
same might be quashed. There was only one houae in the

arish, and as there 1ust be ¢wo overseers, tho order was
wformal, Ilis Lordship asked, whero the parish could Le
situate? Mr. Giffard said at Upper Eldon. It seemed that
there was only onc house in the parish, which was near
Southampton, and only onc inbabitant. The learned counsel
said the object was no doubt to form it into a union, but the
huuseholder objected. It was just 100 years since a similar
uttempt had been made, and the parish had not incrensed.
His Lordship granted the writ ns prayed to remove the'
proceedings.—Law Tunes, dugust 29, 1863,

UPPER CANADA REPORTS.

QUEEN'S BENCH.

(Reportal by C. RopiNsox, Esq, Barrider-at-Law, Reporter (o the Court )

Doxatvsox Er ar, (Devesvavts,) AreerLasts, v. Hacey, (Prais-
TIFF,) RESPONDENT,

County court—Recording of verdwt—Dissent of juryman—>Mistrial—Nolice of

actwn— Wawer of drfects.

On the trlal of a cause fn the county court it was agreed that a sealed verdict
should bu handed by the jury to the coustable fu charge of them, and that they
should disperse to mest at the vpening of the court on tho fullowing marning.
When the court opened ll the jury answered to theic nawes, the sealed verdict |
was then opeved and read to them, “ verdict for the plaintiff $120,” and bring !
avked if they conficmed it, sald they did so, une answering. The verdlet was
then recorded, and upon reading it as recorded, ong juror gaid he bad only
agroed to 2100. The judge inslsted upon the verdict remaining a3 recorded,
whict decision he afterwards upheld in term. Upon appea! to this court, held,
that as the verdict must be unanimously delivered aud recorded 1n opea court,
a juror dissenting before such recording rendered the verdict fnformal.

A defendant afwr accepting service of an iuformal notice of action adds the follow-

ing words, «* and agree tu accept the satne as & suficient notace of action to we |
uuder the statue ”

H;Ig,l;gat bo could not afterwards rely on a defect therein as a defouco to tho .
Appeal from the county court of the county of Wellington,
Pleas by !u)t!x defendants, not gruilty and not posse. . |
On the trial in the court below it was agreed that a sealed verdict '
should be handed by the jury to the constable left in charge of the .

jury, and that the jury might then disperse to mneot at the opening
of the court on the following morning, At the opening of the court
the jury being called all answered their names in the usual nay,
the sealed verdict being handed in was opened and read to the jury,
and on being aske § i that was their verdiet, ** verdict for ]nlninl:ll'
£120.7 it was conticmed by thet, some one of them answering, the
writing was signed by ore of them ae their foreman, the verdict
was then recorded.  On the verdiet being read as recorded, one of
the jurors said he had agreed to 2100 only.  The other jurors in-
sisted that he had agreed to £120, and concurred in the
verdict. The judie directed the verdict to remain asrecorded, the
verdict being 1n fuct so recorded by the jury, through their foreman,
in writing, and confirmed by them.

A rule niti was subsequently obtained for a new trial, which,
after argument, was discharged in the court below as against Grindly,
and a nonsuit entered as to Donald«on, fromt which decision the
defendants have appealed upon the following grounds:

1.—That the rule for a nonauit, as to the defendant Grindley,
shoutd have been wmade absolute, as there was no evidenco of any
interference on his part with the property of the plaintiff, or

2, That a new trial, or trial de nore, should have been
granted, the finding endorsed on the record not having been, under
the circumstances, a vahd verdiet,

Anderson, for the appellant, cited The Queen v, Vodden, 23 1., J.
Magistrates’ cases, . 7; Blenkiron v, The Great Central Consumers’
Company, 2 F, & F. 437,

Adam Crooks, countra, referred to Wilson v, Leonard, 3 Beav
377; Broom’s Actionsat Law,226; Outhwaite v. Hudson, 7 Ex, 380°

Draree, C. J.—It seems by the statement of appeal that both
defendants join in it, though a nonsuit has been ordered as to
Donaldsen, against which the plaintiff does not appeal, and though
the reasons cf appeal may be considered as apphicabte only to the
case of Grindley.

Assuming the appeal to be on the part ¢f Grindley alone, I think
there i9 no weight in the first reazon of appeal, for I agree with the
learned judge of the connty court that there was mn})lc evidence to
go to the jury te sustain the plaintifi®s case against him,

There remains only the question of the verdict. The facts are
set vut in the report of the learned judge of what took place at the
trial, and also in his judgracnt on the rule nwsi. 1t was agreed
between the parties that the jury should give a sealed verdict. A
verdict was delivered sealed to the constable in charge, and the
Jjury dispersed. They all appeared at the opening of the court on
the following morning, and were called, * The sealed verdict
being handed in was opened and read to the jury, and on being
asked if that was their verdiet, ‘* verdict for plaintiff $120,” it was
confirmed by them, some one of them answering.  The writing woe
signed by one of them as their foreman. The verdict was then
recorded.  On the verdict being read as recorded, one of the jurors
said he had agreed to $luo only. The other jurors insisted that
he had agreed to $120, and concurred in writing on the verdict.
I directed the verdict to remain as recorded, the verdict being in
fact so recorded by the jury through their foreman, in writing, and
confirmed by them.”

In Regina v. Vodden, 23 1.. J,, M. C. 1, one of the jury delivered
a verdict of not guilty, which was entered by the clerk of the peace
on his minutes, and also by the chairman of the quarter sessions on
his note book, The prisoner who was indicted for felony was then
discharged out of the dock, but others of the jury interfered and
said the verdict wasguilty. The prisoner was ilmmediately brought
back and the jury wasagain asked and said - guilty,” and sentence
was thereupon passed. The judges, on a case reserved, held that
the original mistake was corrected within a reasonable time.
Pollock, C. B., said, *“ I remember the clerk used to say, “ gentlemen
of the jury hearken to your verdict while” (as?)  the court records
it, you say the prisoner is not guiity and that is the verdict of you
all.”  Had this form been adopted it would no doubt have beeu
competent to the jury when so called upon to have corrected the
mistake.” Parke, 2., also obscrved, *“ I infer from the case that the
ancient form of calling on the jury to hearken to the verdict was
abandoned, which is a great cerror.”

In this case there was asealed verdict, and the jury had separated
upoe the understanding that they had agreed, because without
such understanding they were not at liberty to separate. If al),
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inctead of one, had sivned the verdict, it would have prevented
question as to the reality of an agreement in what wa written, bt
even then, when they emine into court next morning, they were not
absolutely bound by the sealed verdict, which was not, in law, the
verdict until confiemed in open court, and wight conzeguently be
changed by their unanimously giving some other verdiet,  Circum-
stances might arise, which would shew that a juror who consented
to a scaled verdict, thereby enabling the jury to separnte, and on
coming the next day into court retracted his consent, wans gty of
# rross contempt and might be treated accordingly, but that cannot
alter the established rule that the sealed verdict mmst be contirmed
in open court, as every public verdict must be delivered by the
unanimous voice of the jury. T think therefore there has been a
miscarringe in recording as the verdiet of the jury the verdiet of
ouly cleven out of twvelve.  The noting of the verdiet on the buek
of the record, iv not, strictly speaking, the entering the verdiet of
record, though it i3 commonly so expressed.  Suchnoting is merely
a minute from which the postea is made up,  The postea, ndded to
the proceding entries on the resi prows record, is the proper record
of the court of nisi priusof the verdict, and is returned to the proper
court to be duly entered on its rolis,

Probably the plaintiff will cunsent to waive the 220 in dispute
and may be permitted to take judgment against Grindley for the
residue, for [ agree in the leacned judize's view of the piaintiff's
right to recover against him,  If this is not done the uppeal 1aust
be allowed, and the case go down to a second trial against both
defendants, and this contingeney renders it necessary to express
our opinion as to the nonsuit geanted to Donakizon, who has joined
in the appeal.

The learned judze it appears acted upon the case of Marting v,
Upcher, 6 Jur. 582, in which & notice of action was mven to a
justice of the peace for an act by him done in the exeention of his
office, but tho place where the act was done was not stated. The
court held that the nutice was insuflicient, and that the defect was
not cured by a tender of amends. I can readily understand that,
in doubt as to what the decision of the court might Ye on the
sufficicncy of the nutice, a point which Lord Denman observed
then came up forthe first time, the magistrate might tender amends,
in case the notice was held good, and there is nv inconsistency in
saying | believe the notico bad, but 1 tender you amends because
I cannot maintain my act. If the plaintiff had accepted the £30
tendered the case would have been at an end.  But as Ins tender
was refused, the defendant had aright to resort back to any defence
the law gave him, and the want of a suflicient notice was a defence
given by statute. To make the plaintifi’s argument good, he was
driven, as Wightman, J., remarked, to *“ muintain that a tender of
amends dispenses with notice altogether.”  The present case differs
materially,  Quilibet polest venuntiare juri pro ze introducto. The
defendant Donaldson might have waived any notice and might
therefore accept as sutliciest and perfect the one served on him,
and this he has done, for he does not confine himself to admitting
that he had been served with a duplicate orizinal, but he adds,
and agree to accept the same a3 a sutficient notice of action to me
under the statute”” To permit him, after this, to object to the
sufticiency of the notice, would enable him to commit a'frand. }He

. was not bound to point out defeets, he might accept service simply,
ag service might be proved on him, and waive no right, but he
cannot first waive any defect and then reiy on a defect us a defence

to the action,
Per Cur—Appeal allowed.

CHIANCERY.

(Reported by Roverr A. Harrisox, Eo., Barristerat-Law)

Atroryey-GENtRAL V. LAUDER,

HId, that the rizht of presentatisn to Recinriesin tho Dioveso of Ontario, in
Upper Canada, 18 vestol ln the Bisliop, fur the time betnyg, during lus incum-

bency of office.
(Septomnber 3, 1863.)
This was o bill filed by the Attorney-General for an injunction
restraining the Rev. Dr. Lauder from exercising the functions of
Reetor of St. Georae's Chureh, in the city of Kingston,
Dr. Lauder had been appointed to the Rectory by the Bishop of
Ontario assuming to exercise the right of presentation to Rectories

within his diccese, under and purauant to a by law in that behalf,
of the Rynod of the Diocese nfl!)nlnr'ln.

To the ll a demarrer wae tiled for want of eqaity.

Two questions were presented for adjudieation by the bill and
demurrer,  The first as to the right of the Bishop of Ontario to
present to the Rectory while vacant  The seeond nsfo the vight of
the Attorney.General to eall in question his net in zo daing,
Owing to the conclusion at which the lenrned Chancellor arrived,
it beeamo unnecessary to conaider the second question.

Adam Crooks, Q. O, and D. E Blake, for the Attoruey Geyeral,

Hon. J. Hillyard Cameron, Q. C., and S, . Strony, Q. (., for the
defendant,

Vavkorguser, Chancellor.

By the Act of the 313t Geo, TI1, ch. 31, power was given to
erect certuin Rectories, and under that power the Rectory of
King~ton was constituted,

By see, 39 of the same Act, I1is Majesty wax empowered “To
anthorize the Governor ta present tu every «uch Rectoey an fnctm.
bent or minister of the Church of E land, and to supply, from
time to time, such vacancies as might happen therein.”  And it was
provided < That every person so presented to such Rectory ~hould
hold and enjoy the sume, and all rights and profits and cmoluments
thereto belonging or granted, as fully and amply, and in the «sune
manner, and on the sume terms and conditions, and liable to the
perforiance of the same duties, as the incumbent of o Rectory in
England.”

This right of presentation is, in Encland, fawiliarly Lnown as
an advowson, and i3 property. It is expressly recoguised a3 such
in terms in the 15th sec. of the Church Temporalities Act of 1841
of this Province. 1t is given in the books a3 the most apt ilustra.
tion of an incorporeal hereditament. 1t may be conveyed by deed
or devise, in whole or in part,

By the Act of the Proviacial Legislature of 1852, this right of
presentation was vested in, and wasto be exercised by the Curch
Society of the Church of England in the Diocese within which the
same was situate, or in sueh other person or persons, bodies politic
or corporate, as such Church Suciety, by any by-law or Ly-laws
to be by them, from time to time, !mssc«f for, that purpuse should
or might think fit to direct or appuint in that behalf.

The R ctory mentioned in this suit i3 situate within the Dioceso
of Ountario, which has been recently erected by letters patent from
the Crown. There is no Society known as the Church Socicty
within this Diocese. By the Act of 25 Vic,, ch. 86, sce. 1, a body
corporate is created under the name of “The Incorporated Synod
of l‘l(‘ Diocese of Ontario,” and “ is to have andisinvested with the
like corporate rights, powers, patronage and privileges, as by any
[ Act or Actyof the Parliament of this Province are conferred on
any Church Socicty incorporated in any Diocese of the United
Church of England and Ireland in this Province.” And to the
anid eerporation, and the members thereof, the several cluuses and
provisions of the eaid Acts are to apply, so far ay llu?' are not
inconsistent with the Act now in recital.  Had a Church Society
been crected in the Diocese of Ontario instead of the Incorporated
Synod, it was admitted on the argument that the right of presen-
tation would have been in that Society. The words which give to
the Synod certain rights, and which 1 have guoted, are not very
happily chosen, and are somewhat open to the criticisn to which
they have been subjected on the argument of this case. They are
not that the Synod shall have all the power that a Church Society
would have, and shall stand in the place of such Church Society,
or shall have anrd exercize within the Diocese of Ontario the
rights, &c., formerly exercised within the limits thereof by the
Church Society of the Diocese of Toronto, but they are that they
shall esercise the like powers of any Church Society. What the
Legislature meant is obvious enongh. They never could have
intended that the Church Society of the Diocese of Toronto, within
its abridged limits, should continue to exercise jurisdiction in tho
Dincese of Ontario, aud they intended to transfer thuse powers to
the incorporated Synod.

The question is, whether the words used will affect this intent?
The first consideration that presents itself to one's mind is, does
the Church Society of Toronto shrink with the limits of that
Diocese as they may be fixed from time totiine? There is nothing
in any Act of Parliament that 1 can find to say so.  But the Act

I'of 22nd Vie., ch. 65, incorporating a Church Society for the Dio.
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cese of Muron, scems to assume this, and must it not necessarily l
be the enze? The Chureh Society of the old Diocese of ‘Toromta
had ne teeritorial limits assigned to it, it was merely the Church
Society of the Diocese,  Must it not take up its abode within that
Diocese wherever it from time to time Hes? Must it not shrink or
expand with it?  Can itenist out of the Diocese and exercive juris-
diction out of it? I think not though it may, undoubtedly, hold
property out of it, and right of presentution is property. Then if
it cannot exercise jurisdiction out of the Diocese of Toronto, and
is confined within it, it is not the Church Society of the Diocese
of Ontario; and if it be net the Church Society of that Diocese,
then there i3 no Church Sodiety there to exercise any rights or
powers as such.  1f so, the ditliculty vauishes, for, when there is no
WChurch Society in or possessing nuy power in the Diocese, then

he right of presentation cannot, of course, be exercised by a
C hurch Society, and therefore the giving to any body corporate or
otherwise within the Diovese of Ontario, ““the like corporate
rights, powers, patronage and privileges” conferred on any Church
Society can have full effect, and would convey the right of pre-
eentation, which is in the strictest sense of the term “ patronage,”
and even if these were insuflicient, the eatension to the Synod ** of
the several clauses and provisions” of the Acts relating to the
Church Socicty, would convey all the rights and powers which
these Societies had.  To illustrate what I mean—if illustration be
necessary—were certain powers given to the city of Hamilton
(which, of course, has no jurisdiction in the city of Teronto) to
excrcise rights in regard to taxation, or harbour improyvements, an
Act giving the “like” powers to the city of Loronto would plainly
confer the same and the exclusive rights upon that city. But
independeatly of this process of reasoninge, Ithink looking at what
seems to me the plain intent and meaning of the Legislature, I
ought rather to hold, however doubtful the language employed,
that the right of presentation passed to the Synod of Ontario.
Even if it could be muintained that the Church Socicty of the
Diocese of Toronto still held the powers and rights which they
formerly possessed within the limits of the Diocese of Ontario, yet
the Syncd of that Diocese is invested with the “ like” rights and
Bowcrs; and having exercised them, 1 take it the Rectory must

¢ treated as full, and that there is, thercefure, no room for the
action of the other body.

Difficultics, however, of another kind than those presented here
may arise under these various enactments.  The Crown is, by sta-
tute, deprived of the power of presenting.  Suppose no Church
Society existed in any new Diocese which may be erected, or no
body speciully authorised by the legislature to exercise the patron-
awe, Where does it lie? Suppesing, as - ay have happened in
this case, that the Church Society, for t* e time being, excrcised
the power given to it, and lodged the right of presentation for life
in the Bishop of Toronto within whose Divcese Kingstoa then was?
Would he ornot still retain the patronage, the Society having, at
the time it conferred it the right to dispuse of it ? These diflicul-
ties may require legislative interposition to remove them; but
they lead me to the consideration of the by-law under which the
Bisho} of Ontario has claimedto act.  This by-Jaw vestsin him the
patronage of all rectories during his life or incumbency., I sup-
pose it meant his life and incumbeney. I have had some doubts
whether ihe legislature intended that the Church Society, or
corresponding body, should make such an exclusive disposition of
this night. But, on reflection, 1 do not find anything to limit
their exercise of it cither in the language of the Act or in the
consideration of the public policy which led to it.  We have only
to vead the Act to see that the legislature intended to sever all
connection between the Crown, or the Government us representing
the public generally, and the Church of Lngland, andto leave to the
latter the exclusive management of its” own affuirs of cvery
deseription.  The Crown surrenders alt interference in them and
the legislature, and practically says this—the connection between
You and the Crown as representing the general public, has been
weanvenient and impolitie,. We getrid of it, We do notinterfere

with any rights you have, but we grive yon the exclusise use of them,
W ¢ have. or rather the Crown, suliject to our right toioterfere with
angd dispose of them, has the patronage of presentation to ivings. |
We think it no longer expedient that the Crown should vse .
And we are indifferent how yon use it, but to cnable you to do so
ju the manner most aceeptable to vour community. we place it in the

H

possession of the body recognized by law as vour representative
and under your control,  That bady may do with it as it pleases,
and we have no further concern in the mutter.  And it may deal
with it by by-law, the usunl ode of deelaving the corporation will
and act.

Taking this view of the statute and treating the right of presen-
tation a8 a right of property, it seems to me that, however unwise
or inexpedient such an excreige of it as has been made in the
present case may be, the legiclature has given to the corporation
the power unconditionally of disposing of the patronage, and that
1 must, therefore, treat the by-Jaw in that behalf as valid. 1 do
not think it can be repealed, us 1 think it vests the property, the
advowson, in the Bishop for, at least, the period of hisincumbency
of office,

Demurrer allowed.

CHAMBERS.
Reported by RosErt A. HanrrisoN, EsQ , Barristeral-Law.

Tuoupesox v, CRAWFORD ET AL, EXECUTORS oF LuNDy,

Certificate for full costs—Grounds the=for.

In an action brougbt on & leaso allezed to contain a covenant an the part of the
Jewsor, of which a breach was alleged sand damagos claimed in respuct of the
brench, and it was a ditlicutt question of taw to determiue whetdier or not the
lenso rontained such & cavenant ax alleged. although the jury foupd $140
damages only for plaintiff. the judge who presided ot the trial, in the exerciso
of the discrefion given him by Con. Stat. U.C, eap 22, x. 3.8, certified that the
causo was a fit ono 1o by mithdrawn fiom the County Couct and tried in the
Court of Common I'leas. [Clhiambers, March 14, 1503.)
"This was an action of covenant, for the recovery of unliquidated

damages.

The declaration stated that Francis Lundy, in his life time, by
deed dated 3rd April, 1862, demised to the plaintiff lot number 10
in 4th concession east of MHurontario Street, in the township of
Chinguacousy, to hold for the term of twelve years from 1st April,
1863, at the annual rental of 700 ; and that in and by the deed of
demise the lessor covenanted with plaintiff that, notwithstaodinge
anything to the contrary, plaintiff should be at liberty to tah.
possession of the demised premises (excepting 30 acres thereof ) on
20th October, 1862, Averment that Jessor died before 20th October,
1862; that plaintiff, on that day and ever since, had been ready to
take possession; and that although defendants, as exceutors, wero
requested to cause plaintiff to be allowed to take possession, yet
plaintiff was not permitted on or since 20th October, 1862, to take
poasession, but, on the contrary thereof, the widow of lessor claim-
ing a right to dower was in possession and refused to give plaintiff
possession, and he was wholly unable to obtain it.

Defendants pleaded that, notwithstanding anything in the deed
to the contrary contained, plaintiff was at liberty to take posses-
sion of the demised premises, except said 30 acres, on 20th October,
1862,

The cause was tried at the last Januarv Assizes for the United
Counties of York and Peel, before Richazrds, J.

The plaintiff put in the lease declared upon. It was made in
pursuance of the act to facilitate the leasing of lands and tene-
ments.  The following covenant was contained therein on the |
part of the lessor.  * The said lessor covenants with the said lessce
for quict enjovment. And it is hereby agreed between the parties
herete, that the said James Thompson (notwithstanding any thing
heretofore to the contrary) shall be at liberty to take possession of
the said premises and every part thereof (except thirty acres for
crop this fall, reserved to the use of the xaid lessor), on the 20th
day of Octobier neat.”

It was proved, on the part of plaintiff, that Francis Lundy, tho
lessor, died in July, 18u2, leaving his wife and several children
surviving him; that on 20th October, 1862, the plaintiff went to
the premises and found Lundy's widow in_ possession; that he
demanded passession of her; that she, insisting on her right to
dower, refused; that plaintiff said he would have all or none; that
having previously made avertal request. he served a written notice
on defendants on 23rd Qctober, demarnding immedinte possession
of the land and premises demised, exeept as in the lease excepted,
and stating that if possession were not delivered to him within
two days after service of the notice, b~ should decm it a refusal
and would proceed at law to recoyer damages.



1863.] LAW JO

Defendanta objected that there was no covenant proved such as
declared upon; and if there were, that no breach of it was shown,
80 a8 to render defendants lable in the action,

The learned Judge thought the objections to plaintiff's recovery
well founded, and dirccted a nonsuit, with leave to plaintiff to
move to enter . verdict in his favor, for such sum as the jury
might find the plaintiff entitled to recover for not being let into
possession on 20th October, 1862,

The jury found 2140 for plaintiff.

Plaintifi*s counsel made application for a certificate for full costs
in the event of his rule to euter verdict for plaintiff for $140 being
made absolute, contending that he was entitled to it because of the
ditficult questions of law which arose in the case,

The learned Judge noted the application,

Afterwards, in Hilary Term lust, o rule nisi obtained on the
part of plaintiff, calling npon defendants to show cause why the
nonsuit should not be set aside, and a verdict entered for plaintitf
for 2110, pursuant to leave reserved, was made absolute,

Robert A. Harrison thercupon renewed his application for a
certificate for full costs, citing Patersor v, Snook, 8 U. C. L.J. 109,

C. McMichael showed cause.

Riciarps, J.~In this case a verdict for 8140 has been found for
plaintiff. Mr. Harrison applies for a certificate that the cause is a
fit onz te be withdrawn from the County Court and brought iato
the Court of Common Plens. e rests his application upon the
ground that the cause involved difficult questions of law, and so is
& fit one to be withdrawn from the County Court, e argues that
the questions of law raised were difticult, because, in the first in-
stance, I decided against him, and my decision hns been reversed
by the Court of Common Pleas. I think he is entitled to the cer-
tificate, and shal) therefore grant it,

Certificate accordingly.

Jonxsox v. Moriey, ¢t al, executors of Wirrrsy Crovenry, deceased
? .

Costs— Recovery without a trial—Rule Tvinuty Term, 28 Victonia~Con. Stat. U.C,
cap. 22, sec. 328.

Semble, that the Rulo of Trinity Term, 24 Vic., which provides that “ In any
actfon of the proper competence of the County or Divizion Courts reapectively,
in which final judgment 3ball be obtaited for a plaintiff without a tria}, or in
which platntiff xhall udtaln execution on proceedings, in the nature of a final
Jjudgment, no mory than County or Division Courts, as the case may Lo, sbail
b tuxed without a spscial order of the Court vr a Judge, &c.,’”" apphes in the
case of a cause reforred to arbitrstion by compulsory reference 10 the whole costs
in the action, lncluding the costs of the referonce aud of the award. and pro-
cseGings subsequent thereto, and is not restricted to what may strictly be
called the costs of the action.

Held, that under any circumstances, such s the proper construction of the
order of reference in this cause, by which * tho cause aud all matters in diepute
thereln were roforred to atbitration, with pewer 1o the abitrator to certify for
costs, in the aame tianner as a judge at Nsl Prius, and that the costs of the
causa, award, order and reference, sutjoct to such certificate, should abide the
ovent ”

Held. ulso, that where plalofiff, wnthout a trial, recovers, in a Superior Court, an
amount wi hin the pacuniary juri~diction of su inferior tribunal, defendaut .&
not entitled t0 st off as asainst the costz of plaintifl, a0 much of defendant's
costa taxed, as bLetween attornoy and clisnt, ax exceed the taxable costs of
defence, whick would have Leen lucurred in the inforior tribunal, had the
action been hrought In that tribusal—she 3281k sectionof C. L. P. Act not being

applicablo to such & case.

(Chambers, Angust 4, 1863.)

The defendants obtained a summons calling on the plaintiff to
shew cause,—

1. Why the Master should not revise his taration, and tax the
Plaintifi's bill of costs on the Division Court scale.

2. Why be should not allow to the defendants Superior Court
costs of the cause, order of reference snd award.

8, And why the plaintiff should not pay the costs of the applica-
tion, or otherwise, as the Judge might direct.

The affidavits and papers filed, and upon which this summons
was drawn up, shewed :

1. That an action was commenced against defendants, on the
common counts. for wages, for work, for money lent, and on an
account stated, the particulars of demand showing claims amount-
ing to 3632,

2. That by aJudae's order of reference, dated the 20th December,
1859, the cause and all matters in dispute therein were referred to
arbitration, with power to the arbitrator to certify for costs in the
samo manncr as o Judge at Nist Priug; and that the costs of the
cause, award, order and reference, subject to said certificate,

| the pur{;osos of an exccution, is not execution.

should abide the cvent.
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8. That in January, 1860, an award was made in the plaintifi's
favour for £20, but no certiticate was granted as to costs,

4. That the Master did, on the 29th of July, 1863, tax the plain.
tiff’y costs at £20 10s. 7d., allowing the plaintitf Superior Court
costs of the reference order and award, and allowing to her costs
on the Division Conrt scale in the cause, down to the time of the
reference,

5. That the Master allowed the defendants their costs in the cause
only down to the time of the reference, and did not allow to them
any costs of the reference.

The copies of the bills of costs were filed with the papers,

Jlorman, in shewing cause, ohjected to the summons ; that it did
not shew upon what ground a revision was claimed ; and that the
items objected to ur claitmed should have been stated ; and he cited
Alwen v, Furnival, 2 Dowl,, P, C. 49, and Danidd v, Bishop, MeCle,,
Rep. 61, And also, because it did not appear that the taxation
was final, or that the master had made his allocatur, citing
Cleaver v Hargrave, 2Dowl., P. C. 689. He mentioned that the rule
under which the present taxation was had is the Rule of Trinity
Term, 24 YVie, [1860).  1le referred to 20 U.C. Q.B., 128, rescinding
the former Rule No. 155, in Har, C. L. P. Act 661, and substituting
the following in its stend-—* In any action of the proper compe.
tence of the County or Division Courts respectively, in which final
judgment shall be obtained by a plaintiff without a trial; or in
which o pluintiff shall obtain execution on proceedings in the nature
of a final judgment; no more than County or Division Court costs,
as the case may be, shall be taxed without the special order of tho
Court or a Judgre, but this rule shall not extend to costs in interlo-
cutory proceedings,” and contended that the Master had acted
rightly in taxing the costs of the cause at the lower scale, and in
allowing the plaintiff the full costs at the Superior Court seale, of
all the proceedings before the arbitrator, because none but the costs
of the cause were within the operation of the rule.  He argued
that it had been so decided by Mr. Justice Burns in Fleurynck v.
Clifton, according to a note of his judgment in the taxing officers
book.* He also referred to the following English decisions :—
Holland v. Vincent, 23 L. J. Exch,, 78, $.C. 9, Ex. 274, Nickol-
son v. Sykes, 23 L. J. Exch,, 193, 8. C. 9, Ex. 357.

Magrath, in support of the summons, contended that it did
sufliciently appear that the Master had taxed the costs in the cause,
and alxo what the objections were to the taxation, That the costs of
the cause include the costs of the reference, referring to Deer v.
HAirkhouse, 20 Law J., Q. B. 195.  Maclntosh v. Blyth, 1 Biog., 269,
And whether or not it was unreasonable that in a case within the
inferior jurisdiction, where inferior costs only are to be recovered,
that the bulk of the costs should be allowed at the Superior
Court scale.

Apaxt Wiisow, J.—The first question is, whether the case has
been brought right in forta befure mé; and the next is, whether
the Master has determined rightly the mode of taxation.

I am not inclined to reject the application because of the alleged
insuflicicncy of the materials, although the case would ceriainly
have been more complete if the.sumwmons had stated the reason
why the taxation was complained of, or why a revision should be
had, instead of merely stating the facts, and leaving the inferences
to be drawn from them.

1 think it appears that the Master has taxed the costs songht to
be revised. It is so expressly sworn, but a difficulty here presents
itself from the wording of the rule, which provides that “in any
action of the proper competence of the Division Court, on which the

laintiff shall obtain execution onproceedings, in the nature of a
tinnl judgment no more than Division Court costs shall be taxed, &c.”

Nov, it does not appear that the plaintiff either has obtained, or
is desirous of obtaining, execution, although the proceedings may
be in the nature of a final judgment, and, no doubt, arc so, He
may, ia strictness, proceed by action, which, although answering
RBat as it is not
advisable to raise any question upon this ot present, I will assume
that the taxation is for the purpose of obtaining an execution, and
that an cxccution is the only process which can issue for the
recovery of the moncey.

The reference in this case is under the 158 sce. of the C. L. P. Act,
upon which judgment can be entered in the usual manner.  Before

® fee 9 U. C. L. J. 211,
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the passing of this Act no such judginent could be entered unless a
verdict bad been taken,  Aud, therefore, before this Act—if with.
out & verdict the cuse was referred—the plamtiff was entitled to
the full costs of the suit, and of the reference, in case of un award
in his favour, however small the sum awarded might be, because
there were no restrictions upon his right to full costs—the statute
applying to cases where a trial had been had—and the Rule of
Court to cases where final judgment was entered,—sand neither of
such provisions extending to such a case as that which 1 have
mentioned. DBut, as under the amended law, final judgment may
now be given upon an award made in a cause without a trial; and
as such a case is bronght dircetly within the operation of the Rule
of Court above-mentioned, the only question is, whether the rule
does apply only to the costs of the action proper, so asstillto leave
the costs of the reference and award beyond its operation; or
whether it does not include all the costs taxable in the action,
however thess costs may have been incurred.

The case of Deer v. Rirkhouse, 20 L. J., Q. B. 195, shows, that
where a verdict is taken, subject to a reference of the action to an
arbitrator, who is to certify, for whom and for what amount the
verdict shall be entered, and the costs of the cause and reference
are to abide the event, the costs of the reference are costs in the
cause, and follow the legal event of the action.

Hollend v. Vincent, 23 Law J., Exch. 78, better reported in 9
Exch. 273, shows that the costs of a reference to arbitration are
not within the directions to the Masters of the Courts of Hilary
Term, 16 Vic., 50 as to enabls them 10 tax the costs of the reference
on the lower scale, when the award is for less than £20. Itistobe
observed that in this case tho costs of the cause were to abide the
event; and the costs of the reference and award were to be in the
discretion of the arbitrator,

Niclolson v. Sykes, 23 L. J., Exch. 193, maintains the preceding
case.

The directions referred to are in terms not unlike our rule—that
is, the particular direction like our rule, applies to ail actions—but
the directions are accompanied with schedules of costs, which, by
the items are oaly applicable to actions and proceedings in actions.
Qur rule has no such restrictive accompaniment, and, no doubt,
this is the reason why the Court of Exchequer determinced that the
directions * do not apply to the costs of reference, but ouly to the
costs of a cause.”

The case of Deer v. Kirkhouse daes, excepting in the point of a
verdict, expressly apply to this case—for hiere as there * costs of the
cause Saward order) and reference” (subject to such certificate) are
to abide the event. And 1 do not think that the verdict makes any
substantial difference between the two cases.  In each ease there i3
a cause in_court, upon which, in cach case, a judgment may be
entered. The verdict being taken, it is true, mmakes the award a
merely auxillary I‘\mcccding to make that absolute which was
before inchoate—the verdict, all the time, being the proceeding
which is to be acted upon—but that cannot be held to be the only
reason why the costs of the reference are to be considered as costs
cf the cause. It is more likely that it is the fact of the costs of the
reference equally with the costs of the cause, being made to abide
the same event of the action which places them on'the same footing
as to the scale of taxation. In Tregonings v. Attenborough. 7 Bing.
733, there was a vcrdict, and the costs of the reference were held
to be costs of the cause. In Taylor v. Gordon, 9 Bing. 570, there
were also a verdict, but the costs of the reference were held not to
be costs in the cause, because an inquiry, c(éuite independent of the
question at issue in tho cause, was opened before the arbitrator.
1t is not, therefore, the verdict which makes the difference. In
tlus case, &8 in Deer v. Hirkhouse, the costs of the reference are
with the costsin the cause, to abide theevent ; and itappearstome
that if the costs of the cause proper are to be taxed upon the lower
scale, all the costs of the cause, including tho reference, should be
taxed upen the samo scale.

I see nothing in tho rulcto exclude the costs of a reference &s part
of tue procecdings in an action, and to Ylncc them on one footing,
while the costs of the action proper are placed upon another. And |
know of nothing to prevent the Court from regulating the costs of
n refercnce precisely as it may regulate the costs of proceedings
carricd on by or before itself.  References, too, (by consent) are
proceedings well knowa to, and recognised by law as relating to
actions pending in the County snd Division Courts, with respect to

which there are, no doubt, some reoognised items of charges
adopted to these courts.  But, whether this ix g0 or not, can be no
reason fur giving the higher costs upon any such proceedings, if
the rule, ag 1 think it does apply to the whole costs in the action,
and not only to what may strictly be called the costs of the action.

But, besides this, I mn of opinion the order of referenco does of
itself conclude this question, for it mamfestly treats the wholo of
these costs as costs in the cuuse, and as subject to the certificate of
the arbitrator in like manuner as they are made subject to the
general event of the cause.

If 1 were deciding only onthe rule of court, I should not interfere
with the discretion which the Master has excreised, acting as he has
done, upon the opinion of the late Mr. Justice Burns, and upon deci-
stons which doscem at first to warrant his views; buthavereferred
the defendants to the full court to settle what the general practice
should be; but as 1 am construing the order of reference rather
than the rule, I think I ought, in this respect, to act upon my own
opinion: and, therefore, 1 shall order the Master to revise his
taxation, and to allow the plaintiff throughout the general covts
(whether strictly in the cause or not) according to the lower acale;
and to disallow to the defendants their whole costs in the eause
proper which he has taxed to them, and not to allow to them any
part of the costs of the reference, because, as this is a taxation
under the rule, and not under the statute, there can be no set-off in
favour of the defendants.

This is the course which I think should be adopted, according
to the best judgment which I can form.

1 give no costs upon this application.
Order accordingly.

Suaxiey (Judgment Creditor), Moon. (Judgment Debtor),
Coxroratioy or City or LoNnox (Garbishees).
C. L. I. Act, 5. 238—Garmsher proceedin, —Debt due or accruing due—Salary
of @ physician lo a mumepal urporatum,

A falary pagable to the physician of s municipal corparation, who holds his
sppointment 8t the whl of tho munitipal curporativn, at av annual salary of
§400, payable quarterly, is ncither & debt due nor aceruing due within tho
meaning of the Common Law Procedure Act. and therefore cannot be attached
at the fustance of & credutor haviog an unsatisfled judgment against the
physician, {Chawmbers, Angust ), 1863.}
Uector Mymeron applied for ap order on the summons which he

had obtained in this cause, requiring the garnishees to pay over to

tbe judgment creditor.

It appeared by the affidavits filed, that the judgment debter is
the physician for the garnishees, under a by-law uppointing bhim
to that office, and that he held such office for many years past.
being Fearly appointed to it by the Council, in the month of
January of each year. That hc is allowed a salary of $400 per
annum, which is psyable in four equal payments, on the first days
of January, April, July and Octoder, in cach year.

It was urged agninst the application that as the judgment
debtor beld his office only during the pleasure of the garnishees.
there is that want of permanency in the office which would give
thi judgment creditor any claim upon the salary of the judgmeat
debtor. -

It was also urged against tbe application, that there wasa
prior order upon the garpishees to pay avother judgment creditor
of the present judgwent debtor, which had been made by the late
Mr. Justico Burps, under which there was still about $300 re-
maining due to that creditor, and that no other sum would fall
due to the judgment debtor, payabic by the garnishecs, during
the present year of ofiice.

Cameron replied, showing by affidavit that the judgment creditor
in the otber case referred to had received from the garaishecs, on
accouat of the order to pay, more than enough to satisfy his whole
claim; but that he had voluntarily retarned to the judgment
debtor about $100, or at all events o larger sum than was yet
claimed to be duc to that creditor, and therefore he could not
claim the further benefit of that order, otherwise it might be main-
tained as a perpetual bar to cvery otber creditor, aund as a frau-
dualent protection to the judgment debtor.

Avax Wirsoxn, J.—Our Commoen Law Proceduro Act authorises
a judgment creditor, upon making affidavit, among other things,
that some third person is indchbted to the judgment debtor, to
apply to a judge for an order that all dcbts owing by or accru-
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ing from such third person to the judgment debtor shall be
attuched to unswer the jundgment (s. 288}, and this is precisely
the language of the English Common Law Procedure Act (17 & 18
Vie. cap. 125, 8. 61).

Under thio act, not only debts which are due, but accruing due,
or for which the day of payment hasnot arvived, may be attached ;
for both are equally debis, the latter being debitum in presenti,
though solvendum in futuro.

A claim which is not yet reduced to a debt (me unliquidated
Adamages) is therefore not attachable, even after verdict but before
judgment. (Jones v. Thompson, El. Bl & El 63.)

A superannuation allowance from the East India Company,
made in favour of a clerk by s resolution of the company, and
not by deed, is not such a debt as can be sued for by the clerk,
and thercfore it is not attachable; it is said to Le a mere gra-
tuity). and not o debt. (Jones v. the Eust Indie Compuny, 17 C.B.
851.

In the present case, it is desired to nttach a claim which it is
said the defendant has upon the city of London, ascity physician,
for services not yet performed. I cannut see how this is a debt.
It is not like the case of money then being drbitum tn presenti—
money engaged to be paid oun n day yet to come—as money due
on a bond, bill or note, or for goods sold or work performed;
in all these cases there is the debitum 1 presenti, But how can
this be 8aid of salary or wages not yet earncd, although they are
being earned under an express coutract? They arc not yet
debts, and may never become so. I do not think the object of the
Legislature was to levy upon future work or scrvice, by seizing
in anticipation and contingency the consideration engaged to be
paid for them. What is there to prevent the judgment debtor
from releasing, or from being relessed, by the person with whom
he has contracted, from such further or future service? Can it
be said that, when such future service is attached, the judg-
ment debtor is bound to go on and perform such service ; and that
tke person with whom he has contracted is bound to keep him in
bis employment? What, if the judgment debtor will not fulfil his
contract? What, if he dies? Aond what, if the other party will
pot fulfil his contract, or dies? These considerations, I think,
show very clearly that claims of this kind are not of a nature to
bo attached as debts, and were never intended to have been so by
the Legislature.

I must therefore decline to make any order with respect to any
sllowauce or salary dependent upon services not yet performed,
and which for aught any of us can tell may never be performed,
not only by reason of death or other inevitable occurrenze, but
by the wilful breach of the agreement by cither of the parties, or
even by the express and determinate act of tho partics to defeat
the payment of this claim.

If an order may be granted to attach s salary or wages not yet
esrned, the next thing will be to clrim an order for fees of office
not yet accrued, or the amount of & wager not yet determined, or
perhaps to attach indefinitely every claim whatever which a party
may becomo entitled to at any period during bis lifetime, until
the debt is paid. Now although future rights of debtors are
operated upon by some statutes, such as the Bankruptcy Acts, it
is certainly under very different words from the mere authority
:1«; attach debts, which is the language of and the only purpose of

is act.

I discharge this summons, but without costs.

Summwmons discharged without costs.

Nxwsox v. Ror.

Qon. Sat. U. C, cap. 22, 3. 5—Teste of Cis. St~ Ameniment.

B4, ). That a writ of ca. sa. tested in the name of s retirsd Chief Justice, after
bls successor bas been gazetted, but before acceptance of offico by taking the
Docessary oaths of oftice, should he tested in the name of his successar.

2. That & writ tested in the semo of the retired Chiof Jastico is an irregulsrity

only.

3. That it may beamendsd et of costs.
* d PO PRy [Chambers, Sept. 4, 1563.}

On 24th July tast, Draper, C. J., was geazetted Chief Justice of
Upper Canada, in the room and stead of McLean, C. J., resigned.

(gn tha same day, the Honorable Archiibald MeLean wnsgazetted
President of the Court of Error and Appeal, in the room and stead
of the Honorable Sir John B. Robinson, Bart., deceased,

On 10th August last, plaintiff eaused defendant to be arrested
ander a writ of ea, sa. sued out of the Court of Queen’s Bench,
directed to the Sheritl of the conaty of Lincoln, and tested as fol-
lows: “ Witness the Honorable Archibald McLean, at Toronto, the
tenth day of August, in the year of our Lord one thousand eight
hundred and sixty.three.”

Defendant was on 14th August last arrested under the writ, and
is now a prisoner thereunder in closé custody in the common gaol-
of the county of Lincoln.

Draper, C. J., though gazetted as Chiof Justice of Upper Canada
before the issue of the ca. sa., was not sworn in il afterwards,

Defendunt thercupon obtained a summons, calling on plaintiff to
shew cause why the writ of ca sa. and the arrest of the defendant
thereunder should not be set aside for irregularity, with costs, on
the ground that the writ was tested in the name of the 1lonorable
Archibald McLean, instead of in the name of the HonorableWilliam
Henry Draper, C. 13., Chicf Justice of the Court at the tune the
writ teened, and why defendant should not be discharged from the
close custody in which he is now held under said writ by the
Sheriff of the cmmt{ of Lincoln, and on grounds disclosed in affida.
vits and papers filed.

The only affidavit filed was that of the attorney for defendant,
wherein it was sworn that defendant was a prisoner in close cus.
tody by virtue of the ca. sa., 8 true copy of which was annexed;
that under said writ defendant was arrested on 14th August inst.,
and that the Honorable Archibald Mclean was not, on tha day
said writ of ca. sa. issued, the Chief Justice of the Court of Queeu’s
Bench, or the senior Paisne Judge of the said court.

Robert 4. Harrison shewed cause. e argued—1. That McLean,
C. X was de facto the Chief Justice of the Court of Queen’s Bench
till his snccessor, Draper, C. J., took the necessary o:.alhs of office,
and so accepted office. 2. That even if not so, the mistake was an
irregularity only and ought to be amended. 3. That as the mis-
take was that of an officer of the court, and not of plaintiff or his
attorney, the amendment should be allowed without costs. Ile
cited Con. Stat. U, C., cap. 22, ss. 5, 222; Keefer v, Hanley, 1 V. C.
Pr. 1; Thorpev. Woalf, 1 Dowl. P. C. 601, Ainall v. Weatherley,
3 Dowl. V.C. 464, Bullings v. Rapcljic, 2 U.C. Prac R. 191; Bull v.
King, 8 U.C. C: P. 474; Meyers v. Rathburn, Toy. U. C. R. 127;
Hson v. Story, 3 U.C.LJ. 50; Plock v. Pachicho, 9 M. & W.3842;
Riherv. Brooks, 3U.C 0.8.143; Andreuwsv. Puge, Tay. U.C.R. 478.

W. Atkinson supported the summons. He areued — 1. That
MecLean, C. J., could not be deenmied Chief Justice of the Court of
Queen’s Bench after 25th July, for onthat day, as** a retired judge,”
and only as such he was appointed President of the Court of Ervor
and Appeal. 2. That after 26th July, and until Draper, C. J,,
accepted office, there was no Chief Justice of the Court of Queen’s
Bench, and so there conld not during that interval be any writs
of ca. ==, 8, That tie writ wns & nullity, and so could not be
amended. 4. That Con. Stat. U. C. cap. 22, 8. 222, did not under
any circumstances authorize amendments of final process. Hecited
Con. Stat, U. C. cap. 10, s. 8; cap. 13, 8. 3; 1 Chitty's Prac. 11
FEdn. p. %61, 765; 2 Ib. p. 1544 Street v.Carter, 2 Dowl. P.C. 671;
Todgkinson v. Hodgkinson, ib. 538; Henderson v. Perry, 3 U.C.Q.B.
252,

Morrisoy, J., having consulted Draper, C.J., S«:ﬁd he was of
opinion that the ca. sa. ought to have been tested in the name of
Draper, C. J., but that the omission to do so was an irreguiarity
only, and he would therefore allow the writ to be amended. 1lle
snid he thought it ought to be amended on the usual terms of pay-
ment of costs. Order accordingly.

Ix TRE MATTER Or Sx1tE & HENDERSON, TWO, &C,

Tazution of coste~— ARocotur— Acceptance of mamey thereunder— Tbo lake a ficroards

to arply for revinon.

Whers on 27th June the Master, to whom certain ?.ils of costs had besn referred,
certificd that theto was a xum of £30 1us. due by the attorneys to their clients,
which sutn the clicats vn .th July recelved from the attorneys, under and
purruant to the Master's allocatar. 2 summons, obtatued on 26th August, fora
rovisiun of taxation, upon the ground that certain retalaers had been impro-
perly allowed by the Master on taxation, was discuinrged.

(Chambers. Sept. 7, 1863.]
On 20d March last, Messrs. Smith & Henderson, attoraeys, rea-
dered to W. B. Harrison and his sister Caroline Harrison four ills
of costs, in all amounting to £110 0r. 8d., giving credit for £30,

showing s balanca of £80 0s. 8d.
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On 13th May last, W, B. Harrison and his sister obtained from
a Judge in Chambers the usual order, referring the bills to the
Master for taxation, and directing that if upon such reference the
Master should find that the said Sinith & Henderson have been
overpaid, then that they should forthwith refund to the said W. B,
#larrison and Caroline his sister the excess, upon the certificate of
the Master of the amount thereof,

On 27th June last, the Master, having taxed the bills, certified
that he allowed the same at £88 63, 9d.; that he had taxed the
costs of the reference against Smith & Henderson at £18 16s. 8d. ;
that Smith & Henderson had in their hands moneys of W, B, lar-
rison and his sister, £110; making in all, £128 16s. 3d.; leaving
a balance in favor of Smith & Henderson of £30 10s. 6d.

O 7th July last, the attorney for W. B. Harrison and sister
demanded from Smith & Henderson the sum of £30 10s. 6d., found
due by them under the Master’s certificate, which sun Smith &
Henderson at once paid as demanded.

On 26th August lnst, the attorney forW. B, Ilarrison and sister,
alleging that the Master had improperly allowed, in tavation of
theiills, certain sums of money amounting to £15 10s. as retaivers
to Messrs. Smith & Ienderson, obtained a summons calling upon
the latter attorneys to shew cause why the taxation should not be
reviewed, and why, on the review, the retainers should not be
disallowed.

Robert A. Harrison shewed cause, and objected that W, B. Har-
rison and sister, having acted upon the Master’s allocatur by
accepting £30 10s. 6d. from Messrs. Smith & Henderson there-
under, were tod late afterwards to make application for a revision
of taxation. He rcferred to Simmons v, King, 2 D, & L. 786 ; Pearce
v. Chaplin, 9 Q. B, 802; Tinklar v. Helder, 4 Ex. 187; Lruman v.
Harris, 2 B, & C. 801,

M. R. Vankoughnet supported the summons.

Morrisoy, J.—I think the objection must prevail, and therefore
discharge the summons.

Summons discharged.

COUNTY COURTS.

In the County Court of the United Counties of Leeds and Grenville, before
Gzorax MavLroct, Eaq., County Judge.

Witkivgox v. KcKee, WiLkixsox v, Heary, axp HeRRick v.
JouNsoN.
Pleading—Terifying plea to jurisdicton by afidavit—Stat. 4 Anne
Yying A Cap. 16, Sec. 11. !

These actions were brought against three tavern keepers, under
the provisions of the Election Act.

The plaintiff in each case claimed $200, being $100 for keeping
open tavern during the pollix:ig days in the town of Brockville,
during the election of 1863, and 3100 for selling liquor during those
days.

The declarations contained nine counts:—

1st, Kee{)ing open tavern on 26th and 27th Junc, 1883.

2nd. Selling spiritnous liquors on 26th June.

8rd. Selling fermented liguors on 26th June.

4th. Giving spirituous liauors on 26th June.

sth. Givin%lfermented liquora on 26th June.

6th, 7th, 8th, and 9th, For committing the same offences on the
27th June respectively.

Claim st end of dec{nmtion, £200.

The defendant in each case pleaded to the jurisdiction, having a
formal commencement and conclusion, and filed and served pﬁrca
within four days after declaration served.

The plca was not in either case verified by affidavit, in compli-
ance with the Statute, 4 Anne, ca‘F. 18, sec. 11,

The plaintiff's attorneys waited till the expiration of the regular
time for pleading in bar, and then, treating each plea as a nullity,
signed judgment in cach case as for want of a plea.

The defendants took out & summons in each case, to set aside the
Jjudgment with costs.

Herbert McDonald shewed cause, and cited ZLovell v. Walker, 9
M. & W. 298; Foxwist et al v. Tremaine, 3 Wm. Saunders 210
(notes); Rex v. Grainger, 3 Burrowes 1,617,6 Modern Report 146;
Bacon’s Abridgment, vol. 2, page 397, (* Courts™) vol. 6, page 235
(“ pleas”); 8 Elackstone’s com. 501, (note) 2nd ed. ; Bullen and Leak,

pre. in pleading 534, (note) 11th ed.; Chitty’s Arch. Prac. 900, 902,
&e.; Saunders on Pleading, vol 1, page 4 and §; 3 Chitty on Plead-
ing, 894 ; and Stephen’s Pleading, 43 ; as well as Stat. 4 Anne, cap.
16, 8. 11. :

R. F. Steele, contra, (with him Sherwood, Q. C.) cited Onelow v,
v. Dooth, 2 Strange 706 ; Hughes v. Alvarez, 2 Ld. Raymond 1,409;
Gray v. Sidneff, 3 B, & P, 397,

Mavrocu, Co. J., decided that as the plea in each case, contained
only matter of law, the defendant could not in either of the cases
verify its truth. He therefore set the judgments aside, but as the
point wus a new onc, only allowed the defendants the costs of the
application, in case they eventually succeeded in their defence as
to jurisdiction.

In tho County Court of tho United Countles of Lseds and Grenvllle, before
Groraz Matroca, Ksq, County Judge.

Fraxcis v, Beaci, ADMINISTRATOR.

About 3 P. ¥. on Saturday, 22nd of August, 1863, last day for Service for C. C.
plalntiff’s attorney wished to serve declaration on defsndants attorney. The.
office door belng locked be thraw it and notice 4. plead through an open window

Held, to be no service till it reached attorney’s havds. Day of month and year of
Jjudgmen? mro. be entered of record in judgmeut rolt, to body of rolt. o

A clerk in toe office of the plaintiff’s attorney went about 3 r.y.
on Saturday, to serve a declaration and notice to plead on the
defendant’s attorney. The office was locked up, whereupon he
threw it through the office window. Defendant’s attorney subse-
quently found it there, and accepted service of it as secved on
Monday. But on the following Monday the plaintiff’s attorney
signed judgmeot by default for want of s plea.

E. J. Senkler, jun,, obtained a summons to set aside the judgment
with costs, on the ground of irregularity. His summons set out
seven or eight grounds, but of these only two were argued.

1st. The throwing papers through the office window no service.

2ad. That the only entry in the judgment roll of the date of the
judgment, was the marginal statement signed by the clerk and
therefore the 1ule of court reqairing the day of the month and year
of every judgment to be entered of record, was not complied with.

Steele shewed cause. d

Senkler supported his summons.

Marrocn, Co. J.—Set aside the judgment with costs, as being
ieregular—service only counted from Monday.

QUARTER SESSIONS.

In the matter of appeal between Swirzer and McKee.

Convichion for assault~— Summary jursdiction— When to be execuled — How
apparent.

Leld, 1. Thatat 'y jurisdiction to try
complaints for assauits.

20d. That the jurixdiction is derived solely from Con. 8tat. of Canada, cap. 91,
and can only bo exercisad where praysd under ghat statute.

Sra. 'n‘ut the prayer for summary juclsdiction sould appear on the face of the
copviction.
Quare.~Muat it appear on the face of the information ?

law “ave no

Septembder 15, 1663,

Mary McKee, on 1st June last, laid information before George
Graham, Esquire, a Justice of the Peace for the United Counties
of York and Peel, charging that James Thomas Switzer did, on
Friday, 29th May last, commit an assault upon complainant, by
striking her on the head, shoulders, and dides, without any
provocation on the part of complainant.

The Justice, on 11th August last, made & conviction, of which
the following is e copy :—

“ Province of Canada, United Counties of York and Peel, to wit:

« Be it remembered, that on August 11, 1863, at Grahamsville,
in tho said United Counties of York and Peel, James Thomas
Switzer i3 convicted before the undersigned, one of Her Majesty's
Justices of the Peace, in and for the said United Counties, for that
he, the said James Thomas Switzer did, on 29th May lost, in the
township of Albion, commit an assault on Mary McKee, by
striking and otherwise abusing the said Mary McKee; and I
adjudge the said James Thomas Switzer, for tho said offence, to
forfeit and pay the sum of fifty cents, to be paid and applied
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according to law; and also to pny to the said Mary McKee the
swn of seven dollars and fifty ceats, for her costs in this Lebalf;
and if the said several sums be not paid forthwith, I adjudsge the
snid James Thomas Switzer to be imprisoned in the common gaol
of the said United Counties of York and Peel, for the space of
twenty days, unless the said sums, and the costs and charges of
conveyinyg the said James Thomas Switzer to the said common
gool shatl be sooner paid.

“Given under my hand and scal the da
mentioned, at Grahamsville, in the Unite

Pecl aforesaid.
“(Signed) Grorge Grauam, J. P. (L. 8.)"

On the same day, Switzer caused notice of his intention to
appeal to the next Court of Quarter Sessions for York and Pecl, to
be duly served.

The appeal came on to be heard on 15th September last, before
the Honoruble Samuel Bealey Marrison, Chairman of the Court,
and others, his feliows.

Robert A, Harrison, for the appellant, argued, among other things,
that the conviction was bad for want of jurisdiction, inasmuch as
it was not shewn, ¢ither on the face of the infurmation, or of the
conviction, that the complainant prayed ihe magistrate to proceed
summarily under Con, Stat. of Canada, cap. 91, to hear and
determine the offence.  He referved to Con. Stat. of Canada, cap.
91, sec. 87. Westbrovk v. Calloghan, 12 U. C. C., P. 616.

John McNab, for the respondent, argued that unless the contrary
appeared, it must be presumed that all things were done necessary
to give the magistrate jurisdiction, and it rested upon the appellant
to shew that the party, complainant, objected to the jurisdiction.

Hox. S. B. Harrisox, Chairman.—I can intend nothing in
favour of this conviction. Without deciding that the prayer for
summary jurisdiction must appear on the face of the information,
1 am of opinion that it should appear on the face of the conviction.
The offence is one of which Justices of the Peace, at commen law,
have no summary jurisdiction. Thatjurisdiction is derived solely
from the statute, and can only be exercised when prayed under the
statute; and it is & clear rule of law that jurisdiction must always
appear on the face of proceedings. In my opinion, therefore, the
conviction must be quashed, and quashed with costs.

LPer Cur.—Conviction quashed, with costs.

LAW JO

and year first above
Counties of York and

ENGLISH REPORTS.

PRIVY COUNCIL:

Present the Right Hen. Lord Kixespowy, the Deax oF Tne Arcaes
Co T (Dg. Lusmixgrox), Sir Evwarp Ryax, and Sir J. T.
CoLtRrIDGE. ]

Tre Rev. Wituian Loxe, Clerk, Appellant, Tne Riont Rev. Ropert
Ggar, Lorp Bisuor o Care Tow, CarE or Goop Hork, R. spon-
dent.

Colomal Church discipline— Bishop— Authority — Incumbeat— Synod — FPower lo

convene— Lialiuty to atiend— Duobedience—Suspension—Deprivation,

The appel!ant, a clerk in orders oficlatiug as a misister of the Church of ¥ngland
{0 a colony, was nominated to achurch bullt and endowed by & privaty indi-
vidual reafding in the culony. The appeliant was not instituted or inducted
into bis church and benefice, but he received from the bishop of the colony s
lcense w officiate, and have the cure of souls witbin the district assigned to
the church. and took an oath of canonfcal obedisnce to the blaliop  Tho bishop,
witbout the authority of the Crown or of the lotal iegislature. coovened a
Synod la the colony, to be composed partly of clergs and partly oflay delegates
elocted fu the different parishes of the diocesa. The appeilant was summoned
to attend the Synod, and was directed to take steps for the clection of a lay
delegate in his parish: hut he refused to altend the Synod, and neglected to
take any steps to forward the election of & delegats; he wasconsequently cited
to appear before the bishop, and for this disobedienac ho was first surpended,
and aftewards deprived of bis beneffos - 2eld, (avetruling the judgment of the
Supreme Court at the Care of Good Hope),

First, that though the appellant did voluntarily mubmit himeelf to the autbority
of the bishop to such an extent as to enable the bishop to deprive him of his
benefice for any Iawful cause, yet that the cause for which tho appeilant was
deprived by the birbop was not a lawful cause.

Secondly. that the oath of canonical obedieaco does not mean that the clergyman
will obey all ths cummands of his Lishop, against which there is no law, but
that be will obuy all such comiwnsuds as the bishup by law s authorised to

{mpore.

Thirdly, tho Church of England, whero there ix 10 chivreh established by law, ix
in the same situation with any other religious body, 1o vo betier but is no
wotse position; and the members inny adopt, as the mewders of 2oy other
communion may adopt, rules for cnforcing discipline within their body which
will be bindlog on those who expressly or by implication bave asscated tothem !

Fourthly, where any rellgious or other lawful asasciation has not enly agseed on
the terins o1 918 Unien, but basalw constiturted a tribunal to dete tinfue whether
the riles of the assoctation have buen violated by any ot it wemtrrs or not,
and what shall bu the censequencs of such violation, then the nediston of such
tribunal will be bindiog when it has zcted within the seopo o tts autharity,
has observed such forms as the rules require. if any forngs m mseribed, aud,
$§ not, hins proceeied In & msaver ¢ t with the pri e8 of Justice.

Fifthly. In such caces, tho tritunals co congtituted sre not In any sebso courts;
thsy derfve no anthority from the Crown : they have no power of thefr own to
enforce their sent:ncea; they must upply for that purpose to the Courts wetab.
lished by law, and such Courts will gire eflect to thelr decision as they givo
effect o the declsions of arbitrators, whoss jurisdiction rests entirely upon the
sgreemient of the parties.

{Juge 24, 1863.)

This was an appeal from a decision of the Sapreme Court of the
Cape of Good Hop. in a snit between the appellant, the Rev, Mr.
Long, claiming to be the incumbent of the parish of Mowbray, in
that colony, and the respondent the Lord Bishop of Cape Town.
Mr. Long, being in possession of the church of the parish of
AMowbray, and in receipt of the income attached to the benefice,
refused to obey certain orders which the bishop, in what he consi-
dered the due exercise of his episcopal authority, thought fit to
issue, and for such disobedience the bishop issued against Mr.
Long sentences, first of suspension, and afterwards of deprivation,
The validity of these sentences, and especinlly of the last, was the
question to be decided by the Court below, wiich, by a majority
of two judges to one, held them to be valid.

The bishopric of Cape Town was founded in the year 1847. At
that time the legislatis e authority in the colony of the Cape of Good
Hope was vested in the Crown.  There was no State church; all
denominations of Christians stood on an equal footing: there were
no ecclesiastical courts as distinct from civil courts, The Supreme
Court, under the Charter of Justice granted in 1832, had supremo
jurisdiction in all causes—civil, criminal, and mixed—arising within
the colony, with jurisdiction over all subjects of the Crown, and
ather persons within the coleny.

In this state of \hings letters-patent were issued by the Crown
dated the 25th September, 1847, erecting the colony or settlement
of the Cape of Good Hope and ifs dependencies, and the Island of
St. Helena, into a bishop’s see and diocese, appointing the respon-
dent Dr. Gray, to be ordained and consccra!cb bishop of the see,
and commanding his Grace the Archbishop of Canterbury to ordain
aud consecrate him accordingly. The letters-patent purported to
empower the bishop to perform all the functions appropriate to the
office of a bishop within the diocese of Cape Town, and especially
to give institution to benefices; to grant licenses to ofliciate to all
rectors, curates, ministers, and chaplains, iy all churches, chapels,
and places where divine service should be celebrated accordmg to
the rights and liturgy of the Church of England; to visit all rec-
tors, curates, ministers, and chaplains, and priests and dearons in
holy orders, of the United Church of England and Ireland, and to
cite them before him, or before the officers whon he was authorised
to appoint, and to inquire concerning their morals, as well as their
hehaviour in their several stations and offices. Power was given
to the bishop to appoint archdeacons, a vicar-general, official
principal, chancellor, commissaries, and other officers; and it was
provided that an appeal should be made from sentences of the
subordinate officers so to be appointed, to the bishop, and from
sentences of the bishop to the Archbishop of Canterbury. No
ccclesiastical court was expressly constituted by thesc letters-patent,
nor was power given to the bishop to establish one; and it was
declared that they should not extend to repeal, vary, or alter the
provisions of any charter whereby ccclestastical jurisdiction had
been given to any court of jurisdiction within the limits of the said
diacese.

The letters.patent provided that the Bishop of Cape Town
should be subject to the metropolitan see of Canterbury, in the
same manner as o bishup of any sec within the provinee of
Canterbury, and should take an oath of due obedience to him as
metropolitan ; and they contained a clause that the bishop might,
by an instrument in writing under his hand and scal, addressed to
the Archbishop of Canterbury, resign bis office; and after
acceptance of such resignation by the Avchbishop, the bishcp was
to cease to be Bishop of Cape Town to all intents and purposes.
Dr. Gray having been duly consecrated by the Archbishop of
Canterbury, aud taken the oath prescribed, went out to the Cape
to assume the duties of his oflice, and continued to discharge themn
till <he latter end of the year 1853. At that time it was considered
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by the Queen’s Government that the then diocese of Cape Town | munion with the snid United Church, and not subject to any

was too extensive for one bishop, and that it would be advisable
to divide it and makoe it into three dioceses, to be e~lled Cape Town,
Graham's ‘Town, and Natal,
Gray, on the 23rd November, 1853, resigned his bishopric into the
hands of the Archbishop of Canterbury, by whom the resignation
was accepted, and Dr, Gray ceased to be Bishop of Cape Town.

On the 8th December, 1853, new letters-patent were issued, by
whieh certain specified parts of the original diocese of Cape Town
were ereeted into a distinet and separate bishop’s see and diocese,
to be called thenceforth the Bishopric of Cape Town, and to this
newly constituted bishopric Dr. Gray was appoiated, and he was
also appointed metropolitan bishop 1n the co&ony of tho Cape of
Good llos)c and its zicpondencios, and th* Island of St. Hcelena.
The new letters-patent seem to have been in other respects in the
same form with the old. But previously to the issuing of these
letters, the Crown had granted a constitution to the colony of the
Cape ; represcntative institutions had been founded, and a colonial
legislature established.

My, Long was officiating in the colony ns a minister of the Church
of F.nglnn[l’ before any bishop was appointed there. I{e had been
admitted into deacon’s orders for (he colonies by the Bishop of
London in 1844. In the year 1845 he went to Cape Town, and
was appointed by the then governor of the colony to be minister
of the English Episcopal Church of Graaf-Reinet, his salary being
paid partly by the governor, partly by the Society for the
Propagation of the Gospel, and partly by his own congregation,
‘There seems to have been no endowment of any kind attached to
this charch. He had at this time no other authority for dischargiag
the duties of a minister in that church than the holy orders which
he had received from the Bishop of London and the appointment
of the governor of the colony.

Soon after the arrival of the Bishop of Capetown ia the colony
in 1848, and while the first letters patent were in force, Mr. Long
was crdained priest by the bishop, according to the form an
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spiritual or ecclesiastical censure or other impediment), as the first
mcumbent of the said church and parish,  And son like manner

With a view to this avrangenent, Dr. | upon the death, resignation, or removal, for any lawful cause, of

the first incumbent, upon the like presentment of Mr. Hocts, to ndmit
instituie, and appoint a second incumnbent,

On the 8rd June, 1864, Mr. Lony and several ot the parishioners
presented a petition to the respondent, as bLishop and ordinary of
the diocese, {mtying him to consecrate the church, and on the 6th
June the bishop consecrated it accordingly, and signed an instru-
ment, under his episcopal seal, declaring such consecration, and
reserving to himself and his successors, ,Bishups of Cape Town, all
ordinary and episcopal jurisdiction, rights, and privileges. On
the same day the bishop preached in the parish church, and
referved to the appellant as being thenceforth the parish priest.
‘There were, or were supposed to be, rome impediments to the
institution and induction of the new incumbent in the Euglish form,
and no such ceremonies took place; but Mr, Long entered into
possession of the benefice, and discharged bhis parochial duties,
receiving from the bishop a license to ofticiate and have the cure of
sonls within the parish and district of Mowbray. In this, as in
his former license, the bishop reserved power to revohe it if he
should see just cause. and Mr. Long, on these occasions, renewed
his oath of canonical obedicnce to the bishop.

In the year 1856, the bishop was of opinion that, for the purposo
of settling some scheme of church government which should be
binding upon the religious community of which he was the head,
it would be desirable to convene a Synod, consisting partly of
clergy and partly of laymen, members of the church within his
diocese. The measure had been in contemplation, and, indeed,
under discussion, for several yeors before, and different opiniuns
had been entertained both by clergymen and laymen as to its
legality and its expediency.

On the 15th November, 1856, the bishop issued a pastoral letter,
in which, after stating the reasons which induced him to believe

mauner of orduiniug priests as contained in the Book of Cowmon | that such a teasure was expedient, if not indeed necessary, for the
Prayer; and, on being so ordsined, he took the usual oaths pre- ! well-being of the church in the colony, and explaining the objects

scribed by the laws and usages in force in En,

others, the oath of canonical obedience to the %ishop, by which

cland, and, amougst | which might, in his opinien, be effected by means of a Syrod, the
“he ; bishop proceeded to declare of what persons the Synod should be

engaged to pay to bim true and canonical obedience in all things | composed. These were to be—first, lay delegates, to be elected in

lawful and honest.  On this accasion the bishop granted, and Mr,
Long accepted, a license from the bishop to ofticiate and have the
cure of souls over the parish and district of Graaf-Reinet, the
bishap resercing to himself and successors full power to revoke
the license whensoever he or they should sce just cause so to do,

In the year 1854, a clergyman of the English Church, named
Hoets, built and proposed to endow an episcopal church in the
parish of Mowbray, in the colony of Cape Town, and to convey the
church to the bishop, upon certain terms agreed upon between
them; and by a notarizl act in the Duteh form, dated the 2nd June,
1854, Mr. Hoets transferred in full and free property to the bishop
and his successors in perpetuity, for ecclesiastical purposes, a piece
of land therein described, “ with the church which the appearer
had lately crected thercon, at his own cost and charge, for the
worship of Almighty God according to the liturgy and ritual of
the Church of England, situate in the parish of hﬁ)wbmy."

By a notarial instrument of the same date, to which the bishop
and Mr. Hoets were both parties, the conditions on which the grant
was made were stated.  The first wus, that the church should with
all convenient speed be consecrated, and should be at all times
used and enjoyed by the parishioners of the parish of Mowbray
free from any charge.  Mr. Hoets covenanted with the bishop to
pay a certain salary to the clvr%yman or incumbent to be appointed
and instituted to the spiritual charge of the said church and parish,
in manner after mentioned, during the incumbency of the two first
incurmbents thereof, as and for a provision and endowment towards
the stipend of such two first incumbents, and & mortzage was
made by Mr. Hoets to the bishop of certain bonds, in order te secure
the due payment of the stipend. The bishop, in consideration of
the premises, covenanted with Mr. Hoets, that he, the bishop, and
his successors would admit, institute, and appoint unto the said en-
dowment, and unto the spiritual charge and care of the said church
and parish a clerk, to be presented and nominated by Mr, Hocts
(such person being a priest in holy orders of the United Church of
Eugland and Ireland, or of any of the colonisl churches in com-

the different parishes by adults, being, or at the time of the elec-
tion declaring themselves to be, members of the Church of England,
and of no other religions denomination. Sccondly, duly licensed
clergy, being in priest’s orders. Deacons were to be authorised to
attend and speak, but not to vote. Some of the subjects to be
brought under the consideration of the Synod were then cnumerated,
including matters not exclusively of ccclesiastical cognizance; es
for instance, the tenure and management of church property;
questions relating to the formation and constitution of parishes;
.ifficulties which had presented themselves with regard to mar-
riages, divorces, and sponsors; and, finally, the desirableness, or
otherwise, of seeking to obtain the sssistance of the Legislature to
carry out the objects of the Synod. Mr. Long was sumomoned by
the bishop to attend tho Synod, which was appointed to be held
at the Cathedral Church in Cape Town on the 21st January, 1857,
and he was requested to affix a notice of the intended meeting on
his church door, and to take the necessary steps for bolding the
election of adelegsate for his parish, Mr. Long and his parishioners
were opposed to this measure. The parishioners held a mecting
on the 22nd December, 1856, at which they resolved that no dele-
ﬁatc should be clected, and M=, Long neither attended the Symod
imself, nor took any steps to forward the election of a delegate.

No attempt appears to have been made atthistime by the bisho
to enforce oY)cdxencc to his summons, but the Synod was held, an

was attended, as it appears, by many of the clergy and laity, and
various resolutions were passed by them, which were termed,
* Acts and Constitutions of the First Synod. held at Cape Town the
21st January, 1857.” These regulations provided that a Synod of
the clergy should be convened by the bishop once in three ycars,
They provided for the mode of electing delegates from the ditferent
parishes, and required that on some Sunday, or other couvenient
day, during divine service. each minister should give notice of the
day and piace of mecting for such election in his parish or district,
and should cause notice of the samo to be fastened to the door of
the church or chapel of the parish or district. The clergy and
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laity were ordinarily to 8it nnd deliberate together, the bishop
presiding, and to vote sa one body ; but any mewber of the Synod
wight demand a vote by orders, in which case no resolutions was
to be regarded as adopted by the Synod unless carried by a majority
of both orders, and assented to by the bishop.  Various rules weroe
made with respect to the formation of parishes, and the institution
and induction of clergy; and all presbyters and deacons before
institution or inductiun, or before receiving a licenso from the
bishop, and a8 a condition of receiving such institution, induction,
or license, were to sign & declaration that they would subscribe to
all the rules and constitutions enacted by the Syned of the diocese
of Cape Town. A consistorial court was appointed for the trial of
all offences against the ecclesiastical laws of the diotese, and various
provisions, were introduced with respect to the mode in which the
trial should be conducted,

‘The Synod had been convened without any express sanction of
the Crown, and no attempt was made to obtain the assistanco of the
Legislature to carry into effect its objects,

1n 1860 the bishop convened a second Synad, to be held on the
1i7th Januvary, 1861; and on the 1st October, 1860, the bishop
addressed a letter to Mr. Long, inclosing a copy of a pastoral letter
which he had issued, and also a copy of the printed regulations
adopted by the Synod for the clection of deputies. The pastoral
letter referred to the acts and constitutions of the last Synod, and
mentioned as one of the subjects to which the bishop would have
to call attention, the constitution of the ecclesiastical court, Mr,
Long was of opinion that the convening of this Synod, without the
suthority cither of the Crown or the lucal legislature, was an un-
lawful act on the part of the bishop; that the Syned itself was
illegal, and its acts of no validity; and he declined, therefore, to
take any steps himself for calling a meeting for the election of
delegates in his parish, but he handed over the papers to the
churchwardens and sidesmen that they might act as they should
think proper, informing them at the same time of his own views
upon the subject.  After some correspondence, Mr, Long refused
to give the notice required of the intended election.

n the 27th November, 1860, he was served with a citation
signed by the registrar of the diocese, by which he was cited to
appear before the bishop on Monday, the 4th of February, 1861,
to answer for having neglected and refused to obey the commands
and dircetions of the bis%nop to give notice of a meeting to be held
‘“in terms of a certain letter ad%resscd and forwarded to you, and
dated the 1st October, 1860, with the pastoral issued on the same
day and therein inclosed.” Certain clergymen, five in number,
were named by the bishop to bo his assessors, but the bishop
offered, if Mr. Long had any personal objection to any of them, to
change their names for those of other clergymen who might be
resident in the neighbourhood. )

On the 4th February, 1861, Mr. Long attended before the bishop
and his assessors, and delivered in a letter signed by himself,
stating, in respectful terms, the grounds on which he objected to
give the required notice, and adding, that if obedicnce were still
required to the bishop’s command in that respect, it was impossible
for him to pay it, Mr. Long’s counsel at the same time handed in
a protest signed by them, that no judgment or sentence proncunced
by the bishop ns the judgment or sentence of any alleged court was
in any degree binding on Mr. Long, because no lawful authority
was vested m the hisﬁop to hold, by himself or others, any court
or courts competent to hear or determine any causes of what kind
socver. The court adjourned, as it scems, without hearing
evidence; there was no question of fact in issue. The assessors
aftervards delivered their opinjone in writing to the bishop, and
on the §th February, 1861, the bishop pronounced a sentence sus-
pending Mr. Long froma the cure of souls, and the exercise of all
ministerial functions and offices for a period of three monthy, and
thenceforward until he should have expressed regret for his past
disobedience, and his willingness to render obedience for the future,
This sentence was intimated to the churchwardens of the parish,
and they were requested to provide a clergyman to perform duty
in the church during Mr. Long’s suspension. Mr. Long, however,
considered the sentence to be a nullity, and he continued to officiate
as usual, apparently with the concurrence of the churchwardens,

On the 19th Febraary, 1861, he was served with a citation by
order of the bishop to appear befure the bishop an Wednesday, the
6th March, to answer for having failed to render dueand canonical
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obedience to the bishops, and far acting in definnce of the laws of
the church and authority of the bishop. The citation recited the
bishop's order and Mr. Long’s disregard of it, and vequired him to
appear and answer for his contempt, and to hear and receivo such
judgment as the bishop might see right to pronounce, and as the
cxigency of the case might require or authorise, Mr. Long do
clined to attend this summons, and on the 6th March a sentence
was pronounded by the bishop, which, after reeiting the various
offences against his authority, of which he considered Mr. Long to
have been guilty, concluded in these terms:—

“1, therefore, Robert, by Divine permission, Bishop of Cape
Town, do, for these repeated acts of disebedience and contempt,
withdraw the license of the Rov. William Long, and do deprive
him of his charge and cure of souls in the parish or parochial
district of Mowbray, and of all emoluments belonging to the same.
And 1 do, moreover, herehy admonish the said William Long not
to officiate again in the said church or parish, and warn him, that
if he should do so after this his deprivation, he will ronder himself
still further liable to the censures of the church.

“R, Carg. Tors,

¢ Cathedral Vestry, March 6, 1861.”

Notice was given of the sentence on the same day to Mr. Long
and to the churchwardens of Mowbray, who were required to con-
fornt to it; and a gentleman of the name of HHuwhes was appointed
by the bisle to offiviate in the church till @ new minister was
appointed, and to receive one-half of the income.

On the 7th March, Mr. Long and the churchwardens applied to
the Supreme Court of the Colony of the Cape of Good Hope for an
interdict to restrain the bishop and Mr. Hughes from interfering
with him in the performance of his lawful duties as incumibent of
the parish of Mowbray, and from disturbing him in the enjoyment
of his lawful emoluments as such incumbent. Some further pro-
ceedings took place in this matter, but the plaintiffs were required
to file a declaration in regular form, for the purpose of trying the
important questioas in difference.

A suit was accordingly instituted. It was a proceeding of course,
in the forms of the Roman-Dutch law; a claim in convention by
the original plaintiff, and a defence and claim in reconvention by
the defendant; so that, in fact, both parties were plaintiffs, and
both defendants.  The claim of Mr. Long, after stating the several
matters of fact on which he relied, insisted that he was aggrieved
by the proczedings of the bishop, and prayed the protection of the
Court, and also a declaraticn of the law by the Court, in con-
formity with his views on the several points in dispute ; and, lastly,
that he was entitled of right, and without any license other
than his before-mentioned letters of order, and the presentation
he had already received from Mr, Hocts, aud the approval of such
presentation publicly made known by the defendant in June, 1854,
to excrcise all the Jawful functions of minister and ineumbent of
St. Peter’s Church, Mowbray.

The bishop filed an answer and plea in reconvention, by which,
as defundant, he pleaded the letters-patent of 1847 and 1853, the
license granted by him, and accepted by Mr. Long, as officiating
minister, both of Graaff-Reinet and Mowbray ; he alleged, that until
authorised so to do by the Synod, and until the formation of rec-
tories by the same authority as after mentioned, and until certain
rules in” that behulf had been framed, he couwld not give, nor had he
in any previous instance given, institution to cure of souls, or in-
duction to benefices, in any other way than by licenses sinilar to
that granted to the plaintiff. He insisted that he cited the plaintiff
in accordance with the rules of the Synod, and in exercise of tho
authority belonging to him as bishop, conveyed to him by the
letters-patent ; that the sentences were judgments or sentences
ceclegiastical ar spiritual so issued under the vower and authority
conveyed to him by the letters.patent, or oterwise of right belong-
ing to him as bishop of the church of which the plaintiff wasa
priest: and that the plaintiff was, in consequence thereof, removed
for lawful cause from the church of Mowbray ; and he maintained,
in conclugion, that the Court was not entitled to examine tho
sentence: but that, if it were cxamined. it ought to be affirined.
This was hig defence. In reconvention he prayed, by his sccond

lea, that it might be adjudged that the letters-patent of the 25th
eptember, 1847, and of the $th December, 1853, are valid in Jaw:
and that they confer the rizhts and powers claimed thereunder,
and that ecclesiastical jurisdiction may thercby bo lawfully exer.
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cised by him. By his last plea he prayed, that the said plaintiff in
convention and the defendant in reconvention, might be restrained
by interdicet, so long as the sentence of deprivation ehould continue
and remain in force, from occupying, or attempting to occupy, the
church of St. Peter’s, Mowbray, or otherwise interfering with the
duties of the minister of the said church.

On the 15th February, 1862, the Court gave judgment against
the plaintiff in convention, and for the plaintift in reconvention,
except as to his second plea in reconvention, and adjudged each
party to pay his own costa. This was, in effect, a decision, on all
material points, in favour of the bishop,

Sir Ifugh Cairns, Q. C., Travers Twiss, and F. M, White, for the
appellant, coutended, that it was not lawful for any ministers and
lay persons to assembdle themselves together within the diocese of
Cape Town, and make rules, orders, and constitutions, in causes
ecelesiastical, without the Queen’s authority : that the acts and
constitutions of the assembly or Synod held at Cape Town on the
21st January, 1857, were not binding proprio vigore, upon the
clergy or laity of the Church of England in the diocese of Cape
Town, and more especially not upon the appellant and others, who
in no way took part in, but dissented from, and protested against,
the assembling of such Synod, and the proceedings thereof: that
it was wltra vires for the respondent, as ordinary, to require the
appellant to give effect to the said acts and constitutions, in regard
to giving notice touching t! = election of lay delegates to a Synod:
that the alleged refusal or neglect of the appellant to give effect to
the said acts and constitutions was not an offence against the laws
ccclesiasticel, by reason whereof he might be lawfully suspended or
deprived; that neither by virtue of the letters.patent granted to
the respondent, nor by virtue of any law, canon, or constitution
ecclesiastical, was the respondent, as bishop or otherwise, lawfully
empowered to hold the said courts, and to pass the said sentences
of suspension and deprivation upon the appellant: that if the
respondent were empowered by any law, canon, or constitution
ecclesiastical, to hold a court, and to_bring the appellant to trial
before it, yet that the proceedings of the courts actually held by
him were void in law, inasmuch as they were not conducted accord-
ing to the laws ccclesiastical : that such courts arce not constituted,
nor the proceedingsin such courts conducted, according to the rules
prescribed by the acts and constitutions of the Synod of Cape Town,
of the 2ist January, 18567, if such rules have any binding force
or validity within the diocese of Cape Town: that neither by his
receiving the respondent’s lieense on becoming incumbent of St.
Peter’s, nor by his previously receiving letters of orders as a priest
from the respondent, or otherwise, did the appellant assent to, or
enter into any contract to submit to, the jurisdiction claimed and
exercised over him by the respondent. = They cited 1 Bl. Com.
279; Burn's Eccl. Law, tits. * Ordinary,” * Council ;” Canons
(1603), 12, 14, 87, 40, 101; Cours du Droit Canon (Andre), tit.
“Evéque;” 8 Grotius, 250, ed, London (16%9); Hericourt’s Eccl.
Law of France, 32; 14 Rymer's Federa, 717; Ordinances of the
United Churc* of Great Britain and Ireland; Ayliffe’s Parcgon,
433; 1 Stillingueet’s Eccl. Law, 12; Godolph. Rep. ch. 13, sec. 6;
Hale's History of the Common Law, 30; stats. 25 Hen. 8, ch. 19;
31 Hen. 8, ch. 9; 13 Eliz. ch. 12; 1 Will. 3, ch. 8; 8 & 4 Vict. ch.
86; The Bishop of St. Darvid's case(1 Ld. Raym. 447); and The
Dean of York's case (2 Q. B. 1),

The Solicitor-General (Sir R. Palmer, Q. C.) and Bullar, for the
respondent, contended that the bishop in the see of Cap. Town
possessed episcopal authority and jurisdiction, with episcopal
powers over his clergy in matters of ecclesias.ical discipline : that
the appellant submitted Limself to the authority and jurisdiction
of the bishop; and consented, so far as any consent on his part
might be necessary, to be subject to the exercise by him of his
cpiscopal powers: that the excrcise by the respondent of his epis-
copal authority and powers had not becn unreasonable or improper;
ana the propriety of their exereise could be properly determined
ouly on appeal to the Archbishop of Canterbury: that tne
contumacy of the appellant in continuing to officiate after suspen-
sion, without appealing to a higher tribunal, and in refusing to
appear at the respondent's citation, rendered it impossible for the
respondent to take any other course in the final proceeding before
him than that of deprivation. They cited First Epistle to
Timothy, ch. 5, ver. 19; Apostolican Canons, 81; 1 Van Espens,
133; 8 Godolph. Rep. 22  Hooker, book 7; Co. Lit. 96, a, tit.
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l“Ordinnry;" The Ordination Scrvice; Articles of Religion, 33,
36, Twiss's Apostolical Letters; Caudry’s case (b Rep. 15); The
Attorney-General v, Welsh (4 Hare, 572), The Attorney-General v,
Murdoch (1 Hare, 445,) Dr. Warren's case (Grindrod's Compen-
dium); Lhilips v. Bury (2 T. R. 346); Dangars v, Rivaz (29 Beav.
233); Coloninl Act, 1860; Poole v. T'he Bishop of London (14 Moo,
P. C, 262); Birch v. Wood (2 Salk, 508); Price v. Pratt (Bunb,
273); Godolphin, 15; Lyndwood’s De Appellationibus; Middlcton
v. Croft (2 Str. 1056 ;) Gibson on Synods, 16; Reformatio Legum,
109; Kennett's Eccl. Synods, 199, 201; Cardwell's Synodolia;
The Dean of Jersey v. The Rector of (3 Moo, P C. 229);
Wilson v. MeMahl (3 Phillim, 67); Van der Linden, book 3, part 1,
8. 9; Ex parte Medwin and Hurst (1 El, & Bl. 609); Hoffman onthe
Laws of the Churchof the United States, 39, 474; Evers and Owen's
case (Godb, 432); Reg. v. Millis (10 Cl. & Fin. 639); Gibson’s
Codex, 18, 1 Vetus et Nova Ecclesice Disciplina, 475, c. 74,
Suarez de Legibus, 215, ¢. 4; Ifuwtchins v. Denziloe and Another (1
Hagg. Consit, 170), Whately on the Book of Common Prayer;
Sharp on the Rubrick; snd stats. 1 Eliz. c. 2, s, 8; 14 Car, 2, ¢, 6;
26 Geo. 3,¢. 84: and 1 Vict. c, 45,

Lord Kixospowy delivered the judgment of their Lordships.—
In the argument at our bar, many questions of great novelt?' and
importance were raised and discussed with remarkable ability,
Some of them were considered, and very justly, by the counsel as
+ seriously affecting the well-being of members of the Church of
England in the colonics and other devendencies of the Crown, We
propose to deal with these questions only 8o far as may be necessary
for the purpose of the present decision, and to abstain, as far as
possible, from saying anything which may prejudice cases that
may hereafter arise.

1t is advisable, {in order to make the reasons of our judgment
intelligible, to statc in some detail the facts as they appear upon
the record. [His Lordship then stated the facts of the case, and
proceeded]:— fhe tirst question which we have to consider is, what
suthority did the bishop possess under and by virtue of his letters-
patent at the time when these sentences were pronounced ? The
judges below have been unanimous in their opinion—first, that all
Jurisdiction giver tothe bishop by the letters-patent of 1847 ceased
by the surrender of the bishopric in 1853, and the issue of the new
letters-patent ; and, secondly, that the letters-patent of 1853, being
issued after a constitutional government had been established in the
Cape of Good Hope, were ineffectuai to create any jurisdiction,
c¢cclesiastical or civil, within the colony, even ifit were the intention
of the letters-patent to create such jurisdiction, which they think
doubtful. In these conclusions we agree.

Dr. Gray had been duly appointga and consecrated a bishop of
the Anglican Church in 184%, and such he remained after the resi
nation of his see; but by such resignation ho surrendered all
territorial jurisdiction and power o smcccding judicially in
invitos, so far as such authority depended upon the i

etters-patent
of 1847. These points have not only been decided by the Court
below, but have been embodied in their judgment, by which they
have expressly rejected the second claim above stated of the lord
bishop. But a majority of judges below has held that the defect of
coercive jurisdiction under the letters-patent hes been supvlied by
the voluntary submission of Mr. Long, and that he is on that prin.
ciple bound by the decision of the Eishop. This point we have
nex* to consider.

Thie Church of Eng]and, in places where there is no church
evuablished by law, is in the same situation with any other religious
body, in no better but in no worse position; and the membersmay
adopt, as the members of any other communion may adopt, rules
for enforcing discipine within their bodY which will be bindiag
on those who expressly or by implication have assented to them.

It may bo further laid down, that where any religious or other
lawful agsociation has not only agreed on the terms of its union, but
has also constituted a tribunal to determino whether the rules of
the association have been violated by any of its members or not,
and what shall be the consequence of such violation, then tho
decision of such tribunal will be binding when it has acted within
the scope of its authority, has observed such forms as the rules
require, if any forms be preseribed, and, if not, has proceeded in o
nmanner consonant with the ‘)rinciplcs of justice,

In snch cases the tribunals so constituted are not in any sense
courts, they derive no authority from the Crown; they have no
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power of their own to enforce their sentences; they must apply for
that purpose to the courts eatablished by law, and such eoirts will
give effect to their decisions as they give effeet to the decivions of
nrbitrators, whose jurisdiction rests entirely upon the agreement
of the parties,

These nre the prineiples upon which the courts in this country
have always acted in the disputes which have arisen between
members of the same religiois body not being members of the
Church of England. They were laid down most distinetly, and
acted upon, by Sir L, Shadwell, V€, and Lord Lyndhurst, in the
case of Dr. Warren, 8o much relied on at the bar, and the report
of which, in Mr. Grindrod's book, seems to bear every mark of
accuracy.

To these principles, which are founded on good sense and justice,
and established by the highest anthority, we desire strictly to
adhere, and we proceed to consider iow far the fucts of this case
bring Mr, Long within their operation,

To what extent. then, did Mr. Long, Ly the acts to which we
have referred, subject himself to the authority of the bishop in
temporal matters? With the bishop’s authority in spiritual afinirs,
or Mr. Long’s ubligations in foro conscientice, we have not to deal.

We think that the acts of Mr, Long must be construed with
reference to the position in which he stood, as a clergyman of the
Church of LEngland, towards a Inwfully appointed bishop of thut
church, and t the authority known to belong to that oflice in
England: and we are of opinion, that by taking the oath of canoni.
cal obedience to his lordship, and accepting from him a license to
officiate, and have the cure of souls, within the parish of Mowbray,
subject to revocation for just cause, and by ace:pting the appoint-
ment to the living of Mowbray under a deed which expressly
contemplated, as one means of avoidance, the removal of the incum-
bent for any lawful cause, Mr. Long did voluntary submit himself
to the authority of the bishop to such an extent as to enable the
bishop to deprive him of his benefice for any lawful cause; that
is, for such cause as (having regard to any ditferences which may
arisc from the circumstances of the colony) would authorise the
deprivation of a clergyman by his bishop in England.  We adopt
the langunge of one of the judges of the court below, that, « for the
purpose of the contract between the plaintiff and the defendant, we
are to take them as having contracted that the laws of the ‘hurch
gf an]and shall, though only as far as applicable here, govern

oth.”

I3, then, Mr. Long shewn to have been guilty of any offences
which, by the laws of the Church of England, would have war-
rented his suspension and subsequent deprivation? This depends
mainly on the point, whether Mr. Long was justified in refusing to
take the steps which the bishop required him to take, in order to
proeure the election of a delegate for the parish of Mowbray to the
Synod convened for the 17th January, 1861,

In what manner and by what acts did he contract this obliga-
tion? The letters-patent may be laid out of the case; for if the
Lishop's whole conteution in respeet of them be conceded, they
conferred on him no power of convening a meeting of clergy and
laity, to be elected in a certain manner preseribed by him, for the
purpose of making laws binding upon churchmen.

A very claborate argument was entered into at our bar, in order
to shew that Diocesan Synods may be lawfully held in England
without the license of the Crown, and that the statute with respeet
to Provincial Synuds does not extend to the colonies. It is not
necessary to enter into the learning on this subject.  Itis admitted
that Divcesan Synods whether lawful or not, unless with the license
of the Crown, i,mvc not been in use in England for above two
centuries, and Mr. Long, inrecoguising the authority of the hishop,
canno. be held to have acknowledged s right on his part to convene
one, and to require his clergy to attend to it.  But it is a mistake
to treat the assembly convened by the bishop as a Synod at all.
Jt was a meeting of certain persons, both clergy and fnity, either
sclected by the bishop, or to be clecwed by such persons and in
such manner as he had preseribed, and it was a mecting convened,
not for the purpose of taking counsel and advising together what
night be best for the general good of the society, but for the
purpose of agreeing upon certain rules, and establishing, in fact,
certain laws, by which all members of the Church of England in
the colany, whether they assentedto them or not, should be bound.

Accordingly the Synod. which actually did meet, passed various
acts and constitutions purporting, without the consent cither of the
Crown or of the colonial Jegislature, to Lind persons not in any
manaer subjeet to its control, and to establish courts of justice for
some temporal as well a3 <piritual matters; and, in fact, the Synod
assuined powers which only the Legislature could possess,  There
can be no doubt that such acts were illewal.

Now, Mr. Long was required to give effect, ag fur as he could, to
the coustitution of this body, and to take steps, ordered by thet
body, for convening one of a similar nature. He was furnished
with a copy of the sets and constitution of the lnst Synod, and he
was requested to attend carefully to the inclused printed regula.
tions with regard to the election of delegates. e clearly, there.
fore, was required to do more than give notice of a meeting, und he
could not give the notice at Il without himself fixing the timo
and place at which the meeting was to be held.  He was required
to do various acts of « formal character, for the purpose of calling
into existence a body which he had alwaya refused to recognise,
and which he was not bound by any law or duty to acknonledge.

‘I'he oath of canonical obedience does not mean that the clerey.
man will obey all the commands of the bishop agaiust which there
is no law, but he willobey all such commands as the bishop by law
is authorized to impose; and even if the meaning of the rubric
referred to by the bishop in his ease were such as he contends fov
—which we think that it is not—it would not apply to the present
case, in which more was ruquircd from Mr. I.ung than merely to
publish a notice. . L

We are, therefore, of opinion that thc‘ordor of suspension issyed
by the bishop was one which was not justified by the conduct of
Mr. Long, and that the subsequent sentence of deprivation founded
upon his disobedience to the order of suspension must fall with it,

1t was strongly pressed, both before us and in the court below
that supposing these sentences to be erroncous, Mr. Long had no
remedy against them except by appeal to the Archi;\slmp of
Canterbury under the provisions of the letters-patent. What
anthority “his Grace might possess under the letters-patent, or
otherwise, to entertain such an appeal if it had been presented,
it is unnccessary, and we thiuk inexpedient, to discuss. It is
sufficient to say no such appeal has been presanted, and that the
anit in which this appeal is brought respects a temporal right, in
which the appellent alleges that he has been injured. Itcallsfora
decision as to the right of property, and involves the question
whether Mr. Long has ceased by law to be what in England is
termed cestui que trust of funds of which the bishop is trustec.
Whatever else Mr, Long may by his conduct have doue, we cannot
hold that he has precluded himseif from exercising the power
which, under similar circumstances, he would have possessed in
England, of resorting to a civil court for the restitution of civil
rights, and of thereby giving to such courts jurisdiction to determ.
ine questions of an eccclesiastical character essential to their
decision. Indeed, in this case the appellant and the respondent
have alike found it necessary to call upon the civil court to
determine the right of possession of the church of Mowbray.

We think that even if Mr. Long might have appealed to the
archbishop, he was not bound to do so; that he was at liberty to
resort to the Supreme Court; and that the judges of that Court
were justified in examining, and, {ndeod, under the obligation of
examining, the whole matter submitted to them,  We, of course,
are in the same situstion ; and after the most ausious consideration
Lave come to the conclusion that the sentence complained of
cannot be supported ; and, therefore, we must bumbly advise her
Majesty to reverce it, and to declare that Mr. Long has not Leen
lawfully removed from the church of Mowbray, but remains mims-
ter of such church, and entitled to the emoluments belonging to it,

Being of this opinion, wo are relieved from the necessity of
considering, as a ground of our decision, whether the course
adopted by the right reverend respondent in the proceedings
against Mr Long was, mn respects, proper, and whether the proceed-
ings themselves, i the bisknp be rcgarch as acting, and entitled
to act, with the authority of a visitor sitting in Joro dunestico,
were conducted with that attention to the rules of substantial jus.
tice and that strict impartiality which are necessury tobe observed
by all tribunals, however little fettered by forms. ~Much argument
was addressed to us at the bar in this part of the case. and it would
not be proper to pass it altogether without notice; andirst, with
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respect to the suspension, and the constitution of the tribunal for
the trial of Mr. Long on the first charge ngainst him,

It cannot be held that all the provisions which would have been
applicable to such a case under the Church Discipline Act in
England were necessary to be observed in the colony. This was
fmposeible, but eare should have been taken to secure, as far as

ossible, the impartinlity and knowledge of a judicial tribunal,

lere the bishup was not merely in form, but substantially, the
prusecutor, and a prosecutor whose feelings, from motives of public
duty, as well as from the heat necessarily generated in the purest
minds by a long and eager controversy, were deeply interested in
the question. It was, perhaps, necessary that hie should preside
as the judge befure whom the cause was lieard, and by whom the
cause was heard, and by whom the sentence was pronounced, but
he should have procured, as a bishop in England under such cir-
cumstances would have done, the advice and assistance, as assess-
sors, of men of legal knowledge and habits, unconnected with the
matter in dispute, and have left it to them to frame the decision
which he would afterwards pronounce, But instead of adopting
this course, he sclected as assistants three gentlemen, all clergy-
men sharing his own opinions on the subject of controversy, and
all themselves members of that Synod which Mr. Long was accused
of treating as iliegal,

Mr. Long was cited for refusing to give the required notice, but
the sentence was not grounded entirely on this charge. The
protest which he had given in by his counsel against the proceed-
ings was treated as a very grave offence.  The bishop, in speaking
of it, says—*To put in such a document is virtually to reject
episcopacy and the church, and to step on the very confines of
schism, if not to have overstepped the line.”  Mr, Long's conduct
at a private meeting with the b‘mho;l) is discussed, asto which there
is great doubt what rcnl(l]y took place, and no regular evidence
appears to have been produced, or was, in fact, admissible, for it
was not to the point in question; and from the language of the
bishop in delivering his judgment it may be inferred, that the
sentence against Mr. Long was not founded entirely on the only
charge which he had been summoned to meet.

The proceedings which led to the subsequent deprivation are
open to no less ohjection than those which resulted in the suspen-
sion, The bishop had declared before the first Synod that there
were no rules of procecedings fur trying ecclesiastical offences, and
one of the objects of the Synod was to supply the deficiency.
The Synod had established a consistorial court and certain regula-
tions, by which the trials of clergymen and of Jaymen before such
court should be guided.

These regulations had, amongst other things, provided, that no
sentence of deprivation should be pronounced by any person what-
ever, but only by the bishop, with the assistance of the chancellor
of the divcese, or, in ecase there be uo such officer, some leyal
adviser whom he may sce fit to appoint.  The bishop insisted that
Mr. Long was bound by the rules established by this Synod, and
must, therefore, it should seew, have considered himself bound by
them ; and yet, without any regard to these rules, without calling
in the assistance of any legal adviser whatever, without any
analogy to the course of proceedings in England by which the
Judgment of impartial persons acquainted with the law is secured,
ths bishop pronounces sentence of deprivation,  On this oceasion,
as on the former, the seatence seems to have been founded on what
are termed repeated acts of disobedience and contempt by Mr, Long,
instead of on the single charge which he was called upon by the
citation to meet,

We cannot say, therefore, that the proceedings in this case have
Leen conducted in a proper manner, though our judginent rests on
thie other grounds already stated.

We have been much embarrassed by the question, how we onght
to deal with the costs in this case. We do not doubt that the
Lishup has acted in the conscientious discharge of what he con-
sidered to be his public duty, and he has succeeded, at great
personal trouble and expepse, in bringing this contention in the
court below to a favourable issue. ~ On the other hand, it is
fmpussible not to foel that Mr. Long has been subjected to pro-
bably uut less trouble and expense by a course of proceeding on the
part,'of the bishop which we have been obiiged to pronounce not
warranted in law

Feeling the hardship of the case upon the right reverend respon.
dent, we still think that we are bound to award the costs of the
suit and of the appeal to the appellant.  We cannot, of course,
suggest to her Majesty any consideration of what itmay be fit todo,
at the expense of the public; for this is beyond our province.
But it is not beyond our province to observe, that the lord bishop
has been involved in the difficnltieg by which he has been embar-
rassed in & great measure by the doubtful state of the law, and by
the circumsiances that he, not without some reason, considered the
letters-patent under which he acted to confer on him an authority
which, at the timme when he acted under them, her Majesty had no
authority (o grant, and that, cither in this or in some other suit, it
was important to the interests of the colony generally, and espe-
cially o} the members of the Church of LEugland within it, that the
many questions which have arisen in this case should, as far as
possible, be set at rest.

UNITED STATES REPORTS.

SUPREME COURT OF PENNSYLVANIA.

’
Pzanpsail v. CHAPEN.

1. Yn an &etlen for ejectmont, replavin, trover, assumpeit, or other form for the
purpose of recovering back anything. s« on the rescisstou of A contract, the very
fint thing to bo dune, after showing that the plaiutllf parted with the thung u
pursuancs of the contract alluged, i3 to shew that the plalutiff has rescinded
the contract by doing or ofering to do all that was necessary and rexsonably
porathlo to restoro the parties to the condition in which they were before the
contract. and thsn to elisw that he bad good ground to rescind jt.

2. Thus, where a sale of land has beea fnduced by the falso nnd fradulent repro-
sontations of the veudor, the vendos has no right to recover back the price
patd without first tendeiianyg a re-conveyance

3. The various meanings of the words ot and vuidalle as used in laws, contracts,
decixions and text books discursed and defined.

4. Ratification of fradulent coutracts when and hiow made.

5. 1t iserror to say that a vendve, clalmiug to rescind or recover back the price
paid, is not chargeable with any caive of the property in his possession if the
suly was fradulent.

6 Account for a recission provided for by & cnatract and another for a recission
becauso of fraud wouldnot be repugnant ; but a count for damages for the fraud
aud one for a recisslon would be

7, The pluiotif may waire the actfon of tort for deceit and sue in assumpsit for
the moaey which ho paid on the contracts, or which defondaut has received, un-
der it. But where part of the consideration paid was land and claims agsiost
other porsons, theso cannot be recovered under a count for money had and re-
ceived. unless, and only 8o fur as ths defendaut bas converted iuto money, 1f
plaratiff wants wore than miers tecission he must sus for damages for tho deceits,

Errors to the Common Pleas of Elk County.

Suwmons in cise &¢., J, C. Chapen v. Alfred Pearsall,

The material facts are stated in the opision infra. )

Judgment for plaintiff for $1,656 20, whereupon defondant sued
out a writ of error.

Tue opinion of the Court was delivered January 5, 1863, at
Pbiladephis, by

Lowrig, C. J.—The plaintiff below purchased from the defen-
a tract of land by a written contract, which was afterwards con-
sumiated by payment and conveyance, aud the plaintiff alleges
that, at the time of the contract, the defendant agreed orally that
if the plaintiff did not find the laand answering to certrain repro
sentationy, relative to the kind and guantity of timbar o1 it, the
defendant would take it back and return the price. ‘The plaintiff
sued oa this agreement, but as it was maae during the existence
of the act of 22nd April, 1856, making such oral contracts of no
effect, ho afterwards changed his ground aud added a count for
money bad aud reccived, and went, as on a recission of the con-
tract for fraud, for the recovery back of the price.

The court instracted the jury that, if the sale was induced by
the false and fraudulent representations of the vendor, the plaintiff
had a right to recover back the price withuut first tendering a re-
conveyance, and this is the first point which we shall discuss.
And, as this point appenrs to have its natural clearness dimmed
by a little pracucal confusion of the different principles that cuter
into the administration of this kind of cases, we must endeavor to
recover this clearness by careful discrimination.

If the court has stated this point correctly, then a defrauded
vendee may recover back the price without rescinding the coutract
and while retaining the title acquired by it; and perbaps without
liability to return it, since the vendor canuot allege his own fraud
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in order to veclnaim it ; ho may resciad for what he gavennd affirm |
tor what he got, and is thus allowed by the law to return injustice |
for framd, and iuvited to learn the art of being duped, a3 a wmode|
of profitable speculation. We do not o understand the law, '

If this be indeed the law of such cagses, then the fraud is not
corrected, but puunished, by this romedy.  Aud the punishment is
grossly unjust, becauso grossly unequal, and it can anly be by,
mere accident that it is at all proportiennte to the offence. No
matter how sall the Sraud, it forfeits the whole value contracted
for, be it ten or ten thousand dollars  And, if nothing car con-
form the contract in favour of the defrauder, then the other party
may get all he bargained for and afterwards recover back all he
gave; in order to make the punishment as severe as possible, he
may, knowing of the fraud, wait until be obtains full performance |
from his adversary, and then set up the fraud nsa ground for
rescinding the contract for all he paid under it. This is making
n person who is guilty of a fraud practically an outlaw for all his,
interests that are involved in the fraudulent contract. The law
does not usually deal thus with any offeuder. 1t keeps its temper
even in dealing with fraud, aud especially in the investigation of
its existence aud degree.

In an action for ejectment, repleviy, trover, assumpsit or other
form for the purposy of recovering back nnything, as on the recis- |
sion of a contract, the very first thing to be done, after showing

the plaintiff parted with the thing in pursunnce of the contract;

alleged, i3 to show that the plaintitf has rescinded the contract by
doiug or offering to do all that is neceesary und reagsonably possible !
10 restore the parties to the condition in which they were beforel‘
the contract, aud then to shaw that he had good ground to rescind |
it. This is the order demanded by the very nature of the action. |
e is not suing for a recission or to obtaiu one, but for theresults !
or consequences of a recission, on the greund that he has already !
exerciged his right to rescind, givi. him by the law. There is
bardly a discordant thought in the reports, that these ere the
essential elements of a recission and of the action founded upon it
in cases of fraud. We refer to a very few of them, relating to
both veal and personal estate, (the rule being the same as to both
3 Met. 337) 8 Barb, Sup. Ct. 9, 22 Pick. 29, 546, 4 Harris 204,
12 Barb. 641, 14 id. 694, 16 id 921, 23 Pick. 283, 8 Met. 550, 6
Cush. 126 3 Wend. 236, 7 Black. 501, 6 ind. 26, 12 1N, 336, 15"
Mass 319. 38 L. Mon. 172, 26 Verm. 234, 30 id 139, 22 Als. 249
32, 384. And the same is the usual rule where a contract is re-
scinded for infancy, 2 Kent 2567.

We need not refer to the few sporadic c2ses that are incompa- |
tible with these decisions ; but we may say generally that a strong !
misleading e¢lement in them is an undue reliance on the broadest
meaniug of the ambignous word void, which is 8o commonly found |
in laws, contracts, decisions, and tcxt books.  Deductions founded |
on the broadest meaning of this word, would lead to greater errors |
than are found in the most erroncous cases, whiie those founded |
on its narrower meaning seldom err. When we say that suy |
given class of contracts’is void, let ws be sure of the eaning of
the word before we undertake to declare all the conscquences that |
follow trom itg application. Observation of its use will give us
its meaniog.

It is usually said that fraud in procuring a contract makes it
void; but in many cases it is said thatit makes it only voidable, 4
Watts, 88; 12 Pick. 307; 2 id,, 191; 6 Grattan, 268; 2 Shep.
364 ; 1 Doung. (Mich.) 330.

So when a conveyance is in fraud of creditors it is usually called
void, aud the Stat 13 Eliz. makes it *‘clearly and utterly void,
frustrate and of none effect” as against tho creditors; but in|
many cases the word voidable is designedly substituted ; 1 Sid. 133
2 Mass. 279; 2 Met. 339, 23 Mo. 168; 31 Mi. 653; 1 Manning
{Mich ) 321. Chancellor Kent, 4 Commen 517, calls it ** voidable
not void,” and Chief Justice Speacer delivers a very abie opinion
to prove it sc, 18 Jobhns, 627,

Provisions in Jenses are very common that, if the tenant shall
not, with due promptuess. perform bis covenants to build, repair,
pay reut aud such like, the lease shall be voud, or utterly null and
void to all intents and purposes, ar expressions of similar hioport ;°
yet these termos are very often, perhaps generally, held to mean
voidable ana not void ; 4 B. and Ad, ©64; © B. aud Cr. 519; 4;

: they must be avoided by plea, 8 Co., 09, p.

| as his own after tho discovery of the fraud: 13 B. Mon. 172;

aud Ald. 40! ; 6 M. and Setl. 12i. Aund voiduble is now the usual
predicate of contrnct by infants.

The stat Hen VI e, 10, makes certain forma of outlawry vod,
yet they can be aunulled only by writ of error; and another makes
certain oblirations, not taken in & prescnibed manner, voud, yet
This means that even
nullities may be only vowdable 1n the sense that & regular adjudi-
cation is necessary to declare them vord.

Qther statutes make certain alicontions by bishops and other
ecclesiastics, aud certain forms of alienatious of cntailed estates
voud, absolutely voud or utterly vord and of no sifect to ul} iutents
and purposes, yet they are void only as against the officinl succes-
surd or the successors in the title; 3 Co. 59 ; bV, or, assome would
sny voidable ; the word absolutely here being used, not as contrasted
with relatively, but s equivaleat to ulterly.

These instances reveal the general principle that the persons
intended to be wronged by a transnction are not hound by it, and
also that they are not bound to reject it; they may adopt or con-
firm it or agree to be bound by it; their consent which, becanse
of the wrong, the law counsidered as not given, may be given after
the wrong becomes known, and then, if’ given with the deliberation,
intelligence and freedom that the law of ratification requires, and
in a form adequate to the particular kind of contract, baund equally
with the others, They cunsent to be bound by it if they elect to
enforce it, and then they can no longer treat it as a nullity, for
that would be to maintain s contradiction or to justify at the =ame
time two repuganant claims; both the nullity and validity of the
contract.

Thus he who sues for damages for the frand affirms the validity
of the contract; 2 Shep. 8t : 4 Denio, 654 ; or who knowingly
accepts and retains any benefit under it; 7 Serg. and R. 68; 7
Watts. and T, 125; 23 Mo. 168 ; or who uses the property acquired
a9
Alap. 249 ; or who does any positive act forgiving the fraud, or
unduly delays claiming back hia property or giving up what he
received ; 20 Barb. 493 ; 7 Blackf. 601 ; 4 Harris, 204 ; or accepts
rent accruing after a known forfeiture of thelease; 6 B. & Cr. 519.

Bat where a conveyance is in fraud of creditors, the act of
affirmance must come fromn them, and they may afirm by accept-
ing dividends, under a fradulent assignment. 2 Barr. 479; 1
Rawle, 171 ; or by accepting payment of their debt or releasing
them, or by advising another 1o buy under the fraudulent title.
But aflirmance here is not by becoming a party to the contract,
but by putting oneself or others in such a position thut one is uo
longer allowed to assess the wrong done to him. Nor cau there
be a recission of the contract by the party wrounged in this class
of cnses, because recission can have place only between the pac-
ties to the contract and their privies,

A croditor cannot therefore confirm by merely doing nothing
after tho fraud is discovered. The contract itself must therefore
be a nullity as against his rights, though by its performance it may
be very far from being a nulbty; forif he be not prompt in assert-
ing his rights, it may dispose of ail the property so that he can
never reach it.  Ic is therefore not absolutely void, but void only

| in relation to him, in so far ag he agserts its vullity in time and

form to do it effectively,

Contracts and acts that ave absolutely void are contracts to do
an illegal act or omit a legal public duty ; usually boods of mar-
ried women ; contracts in & form forbidden by law ; official acts
of persons having no recognised de facto or de jure utle to the
office ; contracts to do an impossible thing, or that leave un-
certain the thing to be done, and such like. These sre absolutely
void, because they have no legal sancticn, and establish no legiti-
mate bond or relation between the parties, and even & stranger
may raise the ohjection; 2 Leon. 218; Moore 105, Thelaw can-
pot enforce that the dving of which would bea wrong to 1iself or
topublic order.

To say that contracts tainted with fraud. or any «ther kind of
wrong against persons cannot be ratified, is to suy that the law
does not, as to those, allow men to forgive one ancther their tres-

| passes, and to stribe n great part of the law of raufication from

our jurieprudence.  Of courve wheo two men make contract in
frand of creditors, neither of them can ratify it, for that would be to
forgive their own sins.  And gso when the contract is in substance
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or in essential form, illegal, neither party can ratify it, because the ' nothing, except that for money had and received, and wo do not
wrong done is agninst the State, and it only can forgiveit. Forthis sce that it is 8o repugnant to the special count as to forbid its

sort of wrong there can bo po private ratification.
that leaves the vice unpurged and unforgiven is itself null,

A ratification | allowaace.

The special couat claims for a recission providod for
by a contract, and the other for a recission because of the fraud,

There is an inovitable distinction between those contracts whicli ; and this is something liko a suait on a note, with a cautionary
the law or the uature of things forbid to bu enforced, and those)count for goods sold und Jelivered, being the consideration of the

whero the p-rson wronged by them may refuse to be bound, and
tho inficmity in cach class is different, and thereforo there is a
necessity for different terms to express the two kinds of infirmity.
Many have restricted the term vosd to the former class of contracts
which are absolutely void, and adopted the term voidable as tho
predicato of the latter class which are only relatively void, though
it,does not exactly express this conception of tho infirmity.

The terms void and voidable, as used in our books, would there-
foro scem to stand for absolutely or relatively void. That is
absolutely vord, which tho law or the nature of things forbids to
be enforced at all, and that is relatively void, which the law con-
denns as a wrong to individuals, and refuses to cuforco as against
them. It is void because absolutely or relatively invalid, or not
- binding. The French Juris Consults adopts this distinction of ab-
solute and relative nullity.

Acts tainted with aninfirmity may very well, and in very cor-
rect language, be called by some void, and by others voidable,
because, regarded in different aspects, they are both. A contract
may, for atime, be voidable us against one and void as against thr
others, whom it was intended to cffect, voidable as agninst the
parties doing wrong, and vuid as agnainst the person wronged, or
vice versa, voidable in favour of the person wronged, and void in
favour of the wrong-doers; void as not binding to fulfil, and void-
able after fulfilment, voidable, in fact, because void or not binding
in right.  And when the party wrooged clects to avoid the act, it
becowes binding on neither or rescind as to both. Voidable be-
cause one party i3 bound and the other or some other person is not.
Bac. Ab. Tit., void and voidable, 4 Co. 123 b.

It is hardly proper to say that such acts are called voidable, only
because the the avoidance does not become efficient and certain
without the judgment of a court; fur all valid rights, as well as
all nullities may need this; or because there may be a necessity
for a re-conveyance or an entry (where entry or livery is nceded
to vest or revest title,) or a direct action or bill in equity for a
recission ; for theso are only forms in the process by which the
nullity is ndjudicated. The judgment docs not annul the contract
but declares or decides that it s null, that it has no inhereat vice
that readers it not biuding, not obligatory, void. In this senseit
is voiduble, or avoidable, because void; just as a good contract
is asailable or enforcenble. because valid; and therefore void iy
not an improper term for such vicious contracts.

Yet, such a contract i3 not so void, whe only relatively soid,
are to vitinte a title under it, as agaiust & bona fide purchaser for
valne and without notice ; or as to prevent the party intended to
be injured by it renouncing the privilege which the law allows
him of rejecting altogether, or from ratifying it and thus making
it bis own; aud not so void as to make the wrong-doing party o
trespasser for acting upoa it, or as to be inconvenience or obstruc-
tion to the party secking to be restored to his rights, especially if
it has been in whole or in part performed, or as to nced any other
or further consideration than that which he is to receive or may
retain under the contract by adopting it

I bave made the furegoing remarks with the bope of renderiog
soroe aid in resolving the coufusion that prevails on this subjeet,
und now I bave to add the hope that they will be received with
such caution as not to add to that confusion. Much of what I
have said is needed in the further consideration of this case, and
will aid in the next trial of it.

From the authorities above cited, it is apparent that the court
was in error, in saying that the plaintiff was not chargeable with
any carz of the property i Lis possession if the sale wag fradalent.
Many of the cases show that he cannot rescind the contract unless
hie i3 able, without incvitable accident, to restore the property re-
ceived in a condition reasonably approximate to that in which he
reccived it, that i3, allowing for the wear and tear, that are con-
tistent with reasonable care, und that happen before the discovery
of the fraud.

All the counts added by amendment to the declaration go for

|
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note, so that failing in the wote, the party way cleim for the goods
given for it. We cannot say that this is wrong. One count for
damages for the fraud and one for a recission would be repugnant ;
4 Bos. and P. 361.

Nor was it erroneous in the court to say that the plaintiff may
waive the action of tort for the deceit, and suo in assumpsit for
the money which he paid on the contract, or which the defendant
has received under it. But part of the consideration paid in this
caso was land and claims against other persons, aud these cannot
be recovered under a count for money bad and received, unless,
and ouly so far a3 the defendant had converted them into money.
If he wants more than mere recission, he must sue for damages
tor the deceit. Recission is the act of rejecting a contract and alt
its consequenccs, and its natave is not changed by the intensity of
causes that justify it, any more than the naturo of a sale is changed
by the magnttude of its consideration. If it were otherwise, these
terms would be incapable of definition.

And many of the authorities roferred to show that the court was
also in error in saying that if the coatract is tainted with fraud,
it ia incapable of confirmation or ratification without a new con-
sideration. Ratification is, in general, the adoption of a previously
formed contract notwithstanding a vice that reniered it relatively
void; and by the very nature of the act of ratification, conferma-
tion or affirmance (nll these terms are in use to express the same
thing) the party confirming becomes a party to the contract, he
that was not bound becomes bound by it, and entitled to all the
proper benefits of it, he accepts the conisderation of the contract
a3 a snfficient consideration for adopting it, and usually this quite
enough to support the ratification. A mere ratification cannot, of
course, correct any defect in the terms of the contract. Ifitisin
its very terms invalid for want of coasideration or for any other
defect a mere ratification can add nothing to its binding force.

We are not convinced that there is any other err.» in the case.

Judgment reversed and a new trial awarded.—Legal Journal.

GENERAL CORRESPONDENCE.

Law Students—Method of Examination explained.
To tue Epitors oF TOE Law JOUGRNAL.

GeNTLEXEN,—As the Law Journal has long been the Court
of Appeal for law students in their difficulties, I am tempted,
although reluctant to give so much trouble, to ask its assist.
ance in the following matter. .

The large number of gentlemen who were refused certiti-
cates of fitness at the last examination (fourteen out of
twenty-two applicants) would seem to suggest that thero had
been some change in the method of examining ; or otherwise,
that great indifference had been exhibited by gentlemen, in
preparing themselves for the examination.

Under these circumstances, my request ir that you will
kindly, for the benefit of students (myself among the number)
residing out of Toronto, state through the columns of the Law
Journal what the present method is, in both the written and
cral branches of the examination, and by what rules (if any)
it is now decided whether the applicant shall pass.

It is rumored that the examination is much more strict
than formerly, and that a new system of deciding upon the
merit of each candidate to a certificate has been adopted.

Yours respectfully,

London, Aug. 31, 1863. StupENT-AT-LaAW.
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{The system adopted by the examiners is avery simple one.
A maximum valuo—say 10 marks—is attached to each ques-
tion in the printed paper. If ton questions, then the maxi-
mum o the whole paper would be 100 marks. Ifa question
bo only half answered, then the candidate recoives only 5
marks for it, and 8o a greater or less number of marks in
proportion to the merita of his answer. If upon the whole
paper—say of ten questions—he has less marks than 50, or
one half the maximum, he is not required to undergo an oral
examinntion, and is in fact rejected. The veal test is the
paper examination. The oral examination is designed to
detect and expose “ cramming,” The standard of examina-
tion, it will bo thus seen, is not a severe one; and we are
assured that it was not more so than usual’ during last term,
—Ebs. L. J.

Law Student—A-ticles—Date therenf.

To tue Evitors or TiE Law Jourvarn,
Haumtos, 8th Septembor, 1863.

GeENTLEMEN,— Among the many gucstions you bavo kindly
answored through the medium of your valuable journal, in
reference to Articles of Clerkship, I have not noticed any
which cover my case, viz.:—

My articles are dated on the 24th of October—the day upon
which I began to serve under them—but through some over-
sight they were not oxocuted until the 1Sth of November
following, though I continued to serve under tham from the
date. The question is, will my time count from the date of
the articles, or from the date of execution? If I was not
serving under them from the day of the date, the time would
evidently only count from date of execution, but as I was
serving under them from date, I think the time should eount
from date of articlds. There is this further difficulty: If my
time only counts from date of execution, the five years will
expire within the 14 days beforo term. If they operato from
date, they ran clear of the 14 days. Your answer to the
above question, in yuur next issue, will greatly oblige

A Law StUDENT.

[Your time will only count from the time the articles were
executed. This is evident from the wording of the statute.
It is necessary to state the date of execution in the affidavit,
and this is for the purpose of showing whea the students’
time commenced to run,—Ens. L. J.]

Law Students—Articles expiring within fourteen days of Term—
Remedy.

To tue Ep1tors or Tue Law Jourwar.
Kinagston, September 19th, 1863,

GeNTLEMEN,—An article in the last number of the Law
Journal caused much disappointment to a great many students
of the law—I mean that with regard to the necessity of
articled clerks leaving their articles with the Secretary four-
teen days before the term, in which they seek admission—by
which a great many hard-working young men lose a term,
when they can ill afford to do so. To many, therefore, the
news you published in the issue beforo the last, namely, that
the Bonchers bad dispensed with this necessity—was very

weolcome, and a great many nice things were said about the
Benchers. You may imagine, therefore, the vexation that
was felt when you were obliged, in your last number, to
contradict this weltome news. As you remark, it is exceed-
ingly hard that students, who seldom know awnything about
law terms beforo they commence their studies, should, after
industriously working through their term of service, find
themselves obliged to lose threo months, merely because their
articles expire four or five days bLefore term, instead of four-
teen.

Suffering under what, I can assuro you, is a serious
griovance, we naturally ask—why fourteen days? The
answer is : The statute requires it. That is all very woll;
hut the statute does not require that the period of servico
ghould bave expired before the articles are left with the
Secratary. What reason is_thero why all students should not
share the boon granted to those who were articled before
1859,—viz., to filo their articles fourteen days before term,
with an affidavit of due service up to that time, and then serve
the few remaining days, and make anvther affidavit of due
gervice during those days? DBy this simple mears the statute
would be complied with, and a great sabstantial benefit con-
ferred on a large number of hard-working young men.

Thanks are due to you, Gentlemen, for the liberality with
which you have advocated the interests of law students, who
regard your journal as a friend inneed. Its suggestions have
been adopted, in more thau one instance, by the legislature,
and can be distinetly traced upon onr statute books. Se, in
this ease, it is to be hoped they will be listened to by the
Benchers, who are held in the highest admiration and esteem
by the law students throughout the country.

Yours, teuly, A Law Stypest,

(We hope that the Legislature will, during the present
Session, interfere and remedy that which appears to us to be
an arbitrary exaction without a corresponding benefit. In
case such a bill be introduced, those students who stund in
need of its provisions, should bring to beir upon such members
of the Legislature as they can influence, all the influence in
their power.—Eps. L. J.}

MONTHLY REPERTORY.
COMMON LAW.

——

Naer v. Murrers,

C.P.

Summons, writ of —Order to proceed as if personal service had been
affected— Common Law Procednure det, 1852, 5. 17,

A jndge’s order to proceed asif personal service had been effected
under the 15th section of the Common Law Procedure Act, 1852,
will not be set aside when it is shewn that the defendant carried
on business in England when the writ was issued, though it is
doubtful he was then actually in England.

IN TUE MATTER OF THE ARPITRATION BETWEEN SWAYNE AND Dovini,
axp Witk axp Possronrp,
Award—Summary ranedy ta enforce—Set off, ¢feet of.

If, upon a rule to pay money under an award, it appears from
the affidavits in answer that there are reasonable and bond fide
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grounds for believing that the party called upon to pay has set off |

to a larger swount, the court will not grant its summary remedy,
but will leave the applicant to his remedy by action,

ANOS AND ANOTHER V. SMITH,
Bond—S8urety—Cestui que trust—Statute of Limitations—Part pay-
ment or salisfuction of interest—.dcknowledgment,

A bond given by a surety to a trustee under a marriage settle-
ment, to secure {m) ment of Yrim-ipul and interest to the husband.

Held to have been kept salive by receipts fur interest, given by
the wife, the cestui gue trust and her husband, the co-obligor,
although no money passed or was ever paid for such interest,

EX.

In re Tne Suerirr or Essex,
Terrers v. Fisuer, SaMt v, Saxve, Saur v, Saur,

Practice— Execution—Sheriffi— Liahility to atlachrsnt— Non-Exccu-
cution of writs—Delay of execution.

The sheriff is not justified in delaying the execution of writs,
whether of ca. sa. or fi. fa., for the purpose of enabling the judg-
ment debtor to carry on his business (even though the sheritf
bond fide believes that by so doing he may the better ennble the
debtor to raise the money) and his doing so renders him liable to
attachment.

EX. Lewis v. Peacev.
Apprentice— Absenting— Decd—Breach of covenant— Damage.

In an action on an apprenticeship deed against the father, the
breaches being that the son absented  himself, and that the
defendant harboured him ** & long time,” the deed not having been
cancelled.

Held, that the plaintiff could only recover damages for the ab-
sence up to the time of the writ issued,

EX. Ceriewis v, Broap.
Attorney and clieat—Service of proccss—Omission of indorsement—
Liability to action.

The sttorney retained to prosecute an action, and the person
employed as process server, are linble to be sued by the client for
damage caused through neglect in omitting to make the indorse-
ment of service.

EX. Baveey v, Grieritus.
Practice—Inlerrogatories— Plea of composition— Replication of fraud.
On a composition deed the plaintiff, having replied {raud, was

allowed to deliver interrogotaries to the defendant, tending to
disprove the bona sides of the deed, and show jt colourable.

EX. Lacusrarye v, Tue Quartz MiNing CoMpasy,

Lractice—Inspection of documents—Interrogotaries as to custody—
Attachment—Public company— Liability of directors or officers.

In an action against a public company, an order for inspection
of ducuments having been obtained. first against the company, and
then against a director, and a rule for an attachment having been
afterwards granted against the director fur not obeving the order.

Held, that an affidavit, on his part, merely denying that at the
time of the original order, and since then, the documents were not
in his custody, possession, nor power, was not sufficient, and he
was bound to state, so far as he could, all that he knew or believed
of the custedy of the documents in question, so as to ensble the
court to judge how far his non-production of it was excusable.

Q. B. Davies axp Axorier v. PRICE,
Arbitration — Submission — Authority of arbitrators— Waiver of,
objection to,

Pluintif and defendant were puarties to a lease, contawming &
stipulation that any dispute respecting the construction of the lease,
or any other matter connected with’it should be referred to the
arhitration of two persons, appointed by the parties, and their
umpire.  Disputes arising respecting the construction of a clause in
t e lease, and a2 to what damages, if any, the plaintiff was entitled
1o recover by reason of an alleged breach by the defendant of the
covenant contained in such lease, according to the construction

put upon it by the plaintiff, the plaintiff gave the defendant notico
of his appointment of an arbitrator to determine such ditferences
in dispute, in reply to which the defendant gave the plaintiff notice
of his appointment of a person “to be arbitrater on his behalf,
upon all differences of construction, but not otherwise of the lease.”
Upon the reference, the arbitratocs decided in favour of the
construction contended for by the plaintiff, and proceeded to
consider the question of damages, the defendant objecting that he
had no authority to do so, but cuntinuing, under protest, to attend
mectings, when the question was gone into, audl cross-cxamining
witnessesupon it. The arbitrators made their award, giving £2000
damages to the plaintitf. In an action upon the award, founded
on an alleged submission pursuant to the indenture to determine
the difference in dispute.

Ifeld, that the arbitrators had exceeded their authority in
awarding damages, and

Semble, that the defendant, having objected to their entertaining
such question, did not waive his objections by attending subsequent
meetings under protest; but that, at all events, the action founded
upon the original submission, and not upon some new implied sub-
niission, could not be supported.

EX. Fisu v. Trxpat.
LPractice—Judgment— Satisfaction—Entry of, on registry.

The court, or a judge, will compel a plaintiff who has received
satisfaction of his judgment, to execute the proper satisfaction
process, in order to have the entries of it on the registers duly

vacated. And when the judgment iz vacated, the entries of it are,
in cffect, vacated.
C. P. Bawey v, StevEss,

Easement— Right appurtenant to land.

There canuot be a right appurtenant to the land of A. to take a
profit on the land of 1B, which right is wholly unconnected with
the enjoyment of the land of A.

EX. Loxe v. Brav.
Ex rarte Wricur.
Sheriff— Extortion— Interpleader— Possession money.

When a judge, in an interpleader summons, has ordered that the
claimant, as a condition of relief, shall pay possession-money, the
claim of an overcharge is not extortion within the statute, but a
ground for relief on taxation of costs.

EX. Sway v. Tue Norti Britisn Austratiay Coxpany,

Mandamus fo join! stock company—Registry of shaves— Forged
trangfers,

The owner of shares in two companies having™sent his broker
transfers, in blank, for the purpose of transferring the shares in one
company, and the broker having fraudulently retained some of
them, and filled them up with the names and numbers of the shares
in the other company (of which he had stolen the certificate for
the purpose) amll sold and transferred them, the court were
equelly divided as to whether the owner was entitied to recover
them from the company.

EX. DunerGte v. Ransty.

Landlord and tenant—Fixiures— Ezxecution ereditor.

On a demise of o music hall, with a covenant by the tenant n¢
the end of the term, to deliver up all things which, dre-lug the
term, should be fixed or fastened to or upon the :.cmises, and
with a proviso that in case of an cxecution, &c., t'e demise should
determine, and the landiord might re-enter.

Meld, that chandelicrs and seats, which ~unld be detatched by
merely unscrewing. without any injurs to the premises, were
tenant’s fixtures, which could be seized 1y the shoris‘ undera f£. fa.
against him, and to which the landlo- d could not entitle Inmself
under the proviso by a re.entry after the scizure. But, Te
whether gas pipes, or such seats o fittings as were meant for
permanent use, as parcel of the pr.mises, could be so taken.

Semnble, that, they could not,
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EX.
Mandamus—Action of —Remedy ayainst commissioners under local
Act—Statute of limitations.

An action of mandamus under the Common Law Procedure Act,
1854, s. 68, i3 not maintainable aguinst the clerk to co'nmissioners
under the local Act, for work, &c., done for them, where it is not
alleged, and it does not appear that they became indebted as such
commissioners, or otherwiso than personally indebted; or that the
work, &e., was in execution of the local Act, or that they would
have power to levy rates for payment, so that there is any charge
on the rates. And even if such an action is maintainable in such
a case, it is barred by the Statute of Linvtations when eix years
have clapsed since they became indebted.

Besu v, Beaves,

EX.
Contract— Authority to aceept against bill of lading— Forgery.

A customer of a hank having desired them to procure to be
accepted bills of exchange, which a correspondent of his would
draw against bills of lading he should send, and the bank having
got their agents to aceept the bills of exchange on a document
which was sent to them as, and purported to be, the bill of lading
referred to, but which was, in fact, a forgery—no goods having been
shipped, and the transaction being a fraud on the part of the
customer’s correspondent,

Ileld, that they were entitled to recover from their customer the
amount they had paid in respect of the bills of exchange.

Woobns v. TreivpMayN,

CHAXNCERY.

V.C. 8.

Practice—Ordrr for costs— Attachment—Clerieal er'ror.

Where an order, directing a solicitor’s bill of costs to be taxed,
goes on to direct payment of what shall be found due within
twenty-one days from the date of the certificate, no further order
for payment is necessary and no subpana for costs need be sued
out. It is sufficient in order to found an attachment to serve a
copy of the order properly erdorsed, and a copy of the taxing
master’s certificate, on the party thereby certified to be liable to
pay : andthe circumstance that the party to receive itis a corpora-
tion makes no difference if they, under their common seal, authorize
any one to receive,  But if the copy of the taxing master’s certifi-
cate which is served be not a true copy, however slight the error,
the attachinent will be discharged with costs,

Ix RE Rev~oLDs,

M.R.

Bl of exchange—Destruction by drawer—Bill for payment against
aceeplor—Jurisdiction,

Where A. drew a hill in his own favor on B, who accepted it,
and A. then handed the bill to C for value, but without indursine
1, and C. returned it to A. for indorsement, who, instead of indors.
ing it destroyed it, and afterwards became bankrupt:

Jeld, that 2 bill would not lic by C. against B., the acceptor, for
p}:tymcnt of the amount of the bill, there being no privity between
them.

Epce v. Busroro.,

-~ ¥
e

Migsast v. Parany.

Construction— dAntenuptial articles— Postnuptial scttlement—Lost

instrument— Recital,

The terms of a postnuptisl settlement, which purported to carry
iuto effect antenuptial articles, were different from those which were
recited to have been contained in such antenuptial articles. The
antenuptial articles were lost, and ro cvidence could be adduced as
to their terms, except the recital in the settlement,

Held, that in order to rectify a post nuptial settlement by ante.
nuptial articles, the terms of the latter must be proved, and that in
the absence of the artic'es the court must assuine that the recital
was incorrect, aud must carry into cffect the provisions of the sct-
tiement.

M. R, Evans v, Wyarr,

Sctt’ement— Construction—JImplied covenant-~Representation.

By a scttlement the settior, after reciting that he was entitled to
£7000, part of a distributive share in a certain estate, which was in
course of administration in this court, and that it had been agreed
that he should settle £3000, part thercof, for the consuderation
therein mentioned, assigned to the trustees £5000, part of such sum
of £7000, upon certain trusts, The settlor died, and the distribu.
tive share in the estate under admivistrativn did not realize so
much as £5,000,

Held, that the scttlement did not amount to a representation to
settle £3000 at all events, and that the estate of the settlor was not
liable to make up the deficiency between the sum realized and the
£5000.

V.C.W,

Re Tue Puesix Fire Inscrance Coupraxy, Bercess &
Stock’s Case.

Joint Stock Company— Extension of business—Lower to bind share.

holders—Policy— Return of premiums.

A joint stock company, cstablished as a life assurance company,
has no power to extend its business to marine insurance by resolu.
tions to that effect, and the shareholders cannot be bound to an
illegal course of proceeding by the receipt of circulars announcing
the extension, even though the circulars are accompanied by a divi-
dend, the result of such extension, the directors having no powes
to change their course of business in any mode less formal than a
fresh deed of settlement signed by all the shareholders.

But although holders of policies thus illegally granted cannot
recover upon them against the company under the Winding-up Act,
they are catitled to a return of the premiums paid by them.

V.C.S.

Will— Construction— Gift by implication— Widow's clection.

A will contained & bequest in the followng terms: —* My will is
that the aunual interest only of all the residue of my property, of
whatsoever kind, &c., shall be divided into as many equal parts or
shares as there may be ch’ldren living and hegotten of the body of
T.N. W, of, &c., on the body of his present wife, share and share
alike, as each of the said children come of age; and in casc any
oue of the said children shall die without any children of their own
lawfully begotten, then in that case his or her share of the said
annual interest shall devolve to the surviving children, share and
share alike, and so on successively until the whole amount of the
said interest of the said residue comes into the hands of the grand-
children and great-grandchildren of the said L. N. W, and of kLis
wife L. W.”

The testator then gave to his wife an annuity of £28, on condition
of her making ne claim whatever upon the residue of his property ;
but if she made and persisted in any cluim upon the residuc of his
property after his deccase, the anauity should not be paid.  And
his will was that 2l casual property reverting to his estate. whether
of leaschold or copyhold property or mortgages, policies of life
assurance, ground rent, &c., that should fall in or be advisable to
call in, should, as soon ss the amount thereof was obtained, be
immediately invested, and the interest recetved for the aforesaid
cisldren,

Hleld, that children living at testator’s death were entitled to the
annual interest as tenants w common for hfe, with remainder to
the grandchildren o stirpcs, 23 tenants in common as to realty, in
fee as to personalty absolutely; shares of children dying without
issue to go over, subject to same linitation as original shares; and
that the widow was not put to her election between dower and the
annuity.

WetnereLt, v. WETHERELL.

V.C.K.
Will—Construction— Gift of covpus with dividends and accumula-
tions— Vesting— Gift over.

A testatrix leaves a leasehold honse and furniture and personat
estate to trustees upon trust, to scll, and convert, and invest in the
three per cent. wonsuls, aud stand possessed of the proceeds on cer-
tain trusts, and as w0 the residue of the consols in trust as to one
woiety, and of the dividends thereof to pay the same dividends ss

Buir v, JovNgs,
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amd when reecived to her danghter E. M. for her separate use,
without power of anticipation for her life, and sfter her decense
apon trast six 1o the suid woivty and dividends and accomulations
the reof, until it shall be payvabde and distribatable, to pay the same
to the childeen of E. M. whe shonld survive her, cons at twenty-
one, and danghters nt twenty-one ar marriage, with benefit of ac.
cruer and survivorship, with s gift in precisely similae terms to her
daushter M. E, awd ber children of the othier moiety,  Aud in cuse,
at the decease of either of her sfid daughters, there should be no
child or children who should bave lived to attain a vested interest,
then that ywicty and the disidends and sccumulations shonld be
Beld in trust for the other of hee said danghters and her ehildren
as before given,  And i, before the death of the rurvivor of her
said danghiters, there Should be no child or children of cither of her
said danghters, who should have lived to sttain a vested interest,
then the entirety of the two mojeties and the dividends and acen-
wattations to her nephews and nicees sbsolutely. E. M. having died
after the will, but in her mother’s lifetime, the testatrix, by « eodi-
cil, refers to that fact, declaring that the moiety, the gift of which
had so elapsed, should go to her surviving danghter in the samo
manner as it woukl to B, 3. i she bad lived: and there was a wift
to the only child of the decensed dawghter for maintenauce, The
surviving danghter died, Jeos ing six children, and the trustees paid
the fund into canrt.

Held, that the event had not happened, under which the nephows
and nicees wonld take by vivtue of the gift over: that the intevest
of the grandebildren was not vested, but their shares must be
divected to acannulate until the graudehild attainea twenty-oue,

L. J.

Hierrey v, Switu,
Will—Dircctions as to care of children,

A testator, by his will and codieil, having eapressed his wish
that his deceased wife's sister should take charge of his children,
amd the guarding of her childeen having objected to her doing so:

Held, that unless a case were made agatust the propricty of the
children remainime in charge of the party named i the will, the
conrt would give effeet to the directious of the testator,

V.C K. 51Nps v, SoBEN.
BPurent and child—Promise by letter— Qlligation——Setlement,

A marriage being in contemplation. W, and 8., the fathers of the
pavties, write to cach other stating what they intend to do, and
referring to there being a setthement.  The marriage takes place
sotne months afier, and the settlement is excouted in the Scateh
form, vontaining no specific reference to the letters, except certain
expressions which the framers of it in their aflidavit state were
intended as snch reference, the letters not being made the subject
of a covenant, out of delieney to W, the father of the Iady. W,
by his will leaves ecrtain property and a share in the residuc to lis
tmarried danghters; but subsequently, having teansferred a sun of
stack 1o the trustees of the settlemunt in question, by a ccdicil
revokes these bequests, considering, as he expresses it, that he has
done all he ean be expeeted or required to do.  On W.s death,
leaving conviderable persanad property, dissatisfaction is expressed
on the ground that the promises in the letter written by W.in con.
templation of the marriage bave not been earvied aut ; and a hillis
filedd praying that the pucties takivg under the settlement may be
declared entitled to a shate in W.'s estate, aceording to such pro.
niises,

J7eld, that the letter of W, was only a proposition of something
to bie afterwards earricd ont by a settlement; and as that instru.
ment contained no recital of the letter, the expressions used in if,
and in the will of W, were not suflicient to bind his cstate; and
that the bill must he dismissed with costs,

v.cow,

Re T Navionan ALLiwes. AssCRANCE Courast,
Astrwonra's Case.
Assignar aud assopneee—Chose in action—Setaff.

Aasizaens of 5 chose in action take it, subject 1o any right of set
off which muay be e, forced against the assicuer, .

AL assigaed to B, adebt due from the comnpany of which he was
divector, for fees,  Calls were made, and the company was sn".alcc.
quently wound up, and a compromize was made by the official
wnnager, by which A, was relensed from all tability on his relin.
yuishing all claims against the company.

Held, that B., who, althaugh he had given notice of the assign.
wend, hud not sued for the debt before the ealls were made, was
bound by the compromise under which the official manager had set
ofl’ the debt against AL's lability foe calls,

V.C.8.
Breack of covenant~Forfeiture—Lelics in cquityemTerms.

In peenlinr circumstances the court will relieve against furfeiture
for breach of covenant 1o repair,

A landlord browght his action of cjeetnent, nssigning brenches of
covennnt 1o pey rent, sid to keep bsured and in good repair. e
recovered judgment by defanlt, and entered into possession of the
demised premises. The cireumstanees of the case were peculiar,
On bill filed by the tenant, the court granted relief on terms,

V.C. W,

Basreord v, Creasy,

Sraxney v, Staviey,
WillemTsgtt0mm Parel evidence— Fulsa demonstratio.

Although the court will not grant an issue, nor udmit parol evi.
dence for the purpese of negativing or explaining the effect of
words {which Limit the effect of the devise) admittedly contained
in the will at the time of execution, but alleged to have been inserted
by mistake, it is at liberty in such a case to construe the will upon
the whole scope and spirit of the instrument, taking into nccount
the surrounding entersal circunstances of the property, and the
knowledge possessed by the testator at the time of making his will;
aund where such external circumstanees, as applied to the whole in-
strument, afford conclusive evidence that the actual letter of the
will does not express the intention of the testator, then and then
ondy can the court reject qualifying words of Hwitation, treating
the plaintiif's indicated devise as unatfected by a defective addition,

V.8

Kxierin v, Scunvavss, Kouren v. Komier, Forvorr v.
Scmupr, Baven v, Baves,

Practice—Application to come in and prove after decree—Bill of veview,

Where it is desired to obtain o rchearing, or have a deeree or
order altered, the proper course is by bill of veview,

A decision of the court below, which was affivimed by the House
of Lords, decided that certain persons were entitled to a fund as
next of kin of an intestate, and the fund was paid into court to the
eredit of certain causes.  Subsequently a petition in the canse was
rrcsentcd, praying that the petitioner might come in and establish
wr claim s next of kin, snd that ustil she had had an apportunity
of duing so the fund wight not be dealt with,  Petition dismissed
with costs,

MR

LDrincipat and ggont—Bill for account—Suthor and pullisher—
Lomedy at lapwmJurisdiction,

Although this court has jurisdiction to entertain a hill for an
account by a principnl against an agent, it will not do so when the
cluiin is a mere woney dentond, which may be perfectly well ascer-
wined at law.

Semble, this court will entertain a suit instituted by an author
against his publisher for an account, when the latter refuses to
render an account altogether; but if such publisher renders an
acconnt showing a certain balance due from the anthor, for whicrk
he brings an action, this court will not, in the absence of frand vr
mis-statement, allow a suit fo be institnted by the auther praying
an accovnt and an injunction, but will leave the question to be
determined at law.

Bagny v. Stevevs,

REVIEWS.

‘Tue Gexeran Orpers axd Starures Renaring 1o tHE Prace
T1CE, PLEADING AND JURsDIcTION OF TitE CoURrT oF ClHANCERY
ror Urrer Caxapa, with capious notes compiled from Eng-
lish and Cunadizn Decisions and n Book of Ferms. By
Richard Suelling, LL B., student-at-law, and Frederick J.
Joues, solicitor.  Torento: Henry Rowsell, Luw Bookseller
and Pablisher, 1863.

In cur July issue, wo gave a cursory notice of this valuable
work, and we think the profession mny now be congratulated
apon having before it that which it has so long needed, the
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orders of the Court nf Chancery in a consolidated form, with ex-
haustive notes upon each, dealing with upwards of 3,000 cases,
and reducing tlus inass of decisions to a shape conformable to
modern practico, rendered casy of reforence by a very claborate
index. When we last noticed this work it was incomplete.
Itis now finished. The bhook is divided into three parts.
Part the first, contains all the orders of the Court of Chancery,
now in force, tn o chronological as well as & consolidated form
—the orders of the Court of Error and Appeal—and the orders
rules and regulations of the Privy Council. To these orders
have been appended, thorsughly exhmustive notes of English
and Caunadian decisions, and the notes themselves contain
some clever dissertations on the subjects suggested by differont
sections of the orders, for instance, oo the practice on
“ 8Becurity for Costs,” pp. 510, on “ Prodaction of Docu-
ments,” pp. 100-104, on ** Receivers,” pp. 169-175. A portivn
of the latcer note we give at length :—

“ A veceiver duly appointed by the court is, from the moment of
his appointment, to be considered as an oflicer of the court. itself.
e will be proteeted by it tu the proper discharge of the necessary
duties of his office, the possession of the receiver not being permit-
ted to be disturbed without the special leave of the court; (Broois
v. Qreathed, 1 3. & W, 198 dAugel v. Smith, 9 Ves, 335;) and it
will be considered as & contempt of court if any such interference
takes place.  (Broad v, Wickkam, 4 Sim, 511 Johnes ©. Claughton,
Jac. 573.) The reason for thisis eaplained by Lord Eldon in Angel
v. Smith, supra.  Even & veeeiver appointed to get in property,
part of which he finds in the possession of another receiver, should
not take proceedinga to deprive the latter of such possession without
the anthority of the court, (Bard v, Smitk, 6 Hare, 312; Yinky.
Rundle, 10 Bea. 318,)

The gencral objects sought by the appointment of a receiver, are
to provide for the safety of ;:ro}bcrty, pending litization, and until
the hearing of the cause; {Luliett v, Arnstrong, 1 Keen, 498;) or,
during the minority of infants, to preserve property in danger of
being dissipated or destroyed by these to whose care it is by law
entrusted, or persons huaving immediate but pactial interests therein,
A defendant secking ta appoint o receiver before decree must file
a crass bill. {Grote v. Bury, 1 W, R.92)

A receiver cannot be appointed before decree on the motion of a
defendant, even though he be the co-exceutor of the plaintiff, and
the bill charges that a receiver is necessary ; (Rubinson v, Hudley,
11 Bea. 514;) nor at the hearing, on the application of the defend.
ant, unless prayed for by the bill.  (Barlow v. Gaing, 8 Bea, 320.)

A receiver will, in a proper case, be grauted before answer;
Duckworth v, Traford, 18 Ves, 283 ; sAberdeen v, Chity, 3 Y. &
C. Ex. 379;) and in case of urgeney at the carliest institution of the
sait; { Meweden v. Sealey, 6 Hare, 6205 Hart v, Tuik, 6 Hare, 611
Tanficdd v. Frvine, ¢ Russ. 149 ;) and leave Lo serve notice of motion
thercfor will be given. Where the defendant songht to, and ab.
sconded for the purpose of aveiding service, a receiver was
appointed on.an @ parte mation for that purpose; {Dowling v,
Hudson, 14 Bea. 423, where all the authorities arve cited) Other.
wise, if the defendant has not absconded. { Cuillard v, Caillard, 25
Bea. 512))

As already stated n receiver may be appointed before answer, on
motion and nutice where frand or danger to the property is appre-
hiended, the affidayits of the respondent on shewing canse having
been considered ns tantamount to an answer for this purpose.
{Jervis v, White, 6 Ves, 539.) 1t is unusual, however, to move for
a recciver before answer; but in strong cases it has often been
done. (Vaun v. Barnelt, 2 Bro. C.C. 168; Datwsonv. Yates, 1 Bea,
301 ; Loyt v, Passingham, 16 Ves, 8%, Duckuorth v, Trafford,
supra; Metealfe v, Pulvertoft, 1 V. & B, 180; Davis v, The Duke
of Marllorough, 2 8w. 108; Woodyalt v. Gresley, $ Sim. 180; Tun-
sdd v, Irvine, 2 Rus. 149; Meaden v, Sealey, 6 Hare, 620)  Where,
however, facts not founded on allezntions in the bill are introduced
into affidavite in support of an application for a receiver, the court
will disregard them.,  (Dawsen v Yutes, 1 Bea. 391.)

At any time afler answer, if a sufficient case is made by the bill,
and sufficient admissions contained in the answer, (Boddington v.

Woodley, 8 Sim. 167,) sn application for a recetver will be enter-

e e P
tained,  (Laneaskive v, Laweashire, 9 Bea, 1803 In Hdes v, Movre,
15 Bea, 193, & recetver was appointud affor deeree an the petition
of a deferdant sgainst his co-defendant, the sppbeation having been
supported by the plaintifl, and n receiver having been specially
prayed for in the bill. See alco Barlow v. Guins, 8 Bea, 329
Edgecumbe v, Carpenter, 1 Bea, 171,

A veceiver theugh net specialty prayed for by the bill, may be
appointed at the hearing 5 (Oxborne v, Harvey, VY. & €. Ch 1163)
or after devree ; (Borman v, Bell, 14 Rim. 892 Brooker v, Brooker,
38, & G475 Cooke v, Guyn, & Atk 690 Lbut sve Fallows v,
Jord Dillon, 1 W. R 1613} but not bufure deeree,  {Fear v, Clegy,
9 W, R, 256; 3L T. N, 8, 648)

1t may be considered and stated nsn general vule, that a receiver
will not be appoiuted where the rights, as between the plaintift and
defendant, are doubtful, i the defendant hus obtained the fogal nstate
without frand, and no esse of danger s to the security it alleged.
{Lancushire v, Jancashive 9 Bea, 120 Nor will the court inter.
fere to take possession of property from & party who has it wnder
a legal title, except in cases of presumed frand or waste, {(Saith v.

‘ollyer, 8 Ves. 89,) and in these eases it procecds against the legal
title with reluctance, compelled by judicial necessity, the offect of
frand, clearly proved, combined with hmminent danger o the
property, if the possessivn should not be taken under the care of
the court.  { Woodyatt v. Gresley, 8 Sum. 180 Morduunt v, Howur,
Amb. 3115 Stileddt v, Wilkins, dac. 280; Huguenin v, Duscley, 13
Ves. 195.)

The application, that & receiver may be appointed, mu-t be made
to the court: {Grate v, Bing, @ Have, App 1.} unless to supply the
vacant place of a receiver shready appointed when, it seems, it may
be made in Chambers,  (Blackborough v. Ravaddl, 16 Juv, 1085
20 L. T. 83.) A party to the suit may, by speeial leave, be appoin-
ted a receiver.  {Davis v. Darvet, 13 Lo 3. Ch 30t

The gramting of a receiver is a matter of diseretion, to be
governed by o view of the whole civemstunces of the ease, ane of
such eircumstances being the probability of the plintil being
ultimately entithed to a deeree.  (Owen v, Homan, 3 3. & G, 873.)

The court will sometimes grant a recciver pendade lite. (Wit
worth v. Whyddon, 2 M. & G. 52}

The note on the  Master’s Office,”” pp. 184203, is most
complete, ag also is that onr “* Costs,” pp. 218225,

Part the sccond, contains the book of forms of proceed-
ings—and in this the authors have exercised excellent dis-
cretion as to the selection of the precedents they have intra.
duced inta their work, and have succeeded in confining within
amoderate compass, a selection of forms, which will be found
of great use to the practitioner in the cenduct of a cause,
To these forms have been apnended very copious notes and
obsereations—together with references to these parts of the
practico and orders to which they are adapted. The index
under the title ““ Forms,” is so complete that the particular
precedent can be found without any difficulty, while the
several subjects of the index ulso contain references to the
forms.

Part the third, contains all the statutes relating to the prac.
tice and jurisdiction of the Courtof Chancery.  L'hese statutes
have been collected from ths mass of enactments contained in
our statute book, the repealed clauses carefully expunged, and
the reprint, wo might say the consolidation, iy most periect.

The authors’ note on the jaricdiction of the Court of Chan-
cery, pp. 475-504, will bo found of rreat value to the profession.
Under the several heads of equitable jurisdiction they havo
digested, {not so far 88 we can learn from the head notes, but
form apparently a mast correct appreciation of each case)
every reported case which is to be found in the nine volumes
of Grant’s Chancery Reporte, and those of this journal. So
that the practioner sees at a glance, in a digested and chrono-
Iogical form, all the decisions which have been recorded in
the Court of Chancery under the several heads of its statutory
Jurisdiction.

The arrangement of the work is good, and the work teelf
will be found to bea convenient and trustworthy guide te chans
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cery practice—a text book to the student and a vade mecum to
the practioner.

The thanks of the profession are due to Messrs. Snelling
and Jones, who certainly have succeeded in dving much to
systematize the practice of the Court of Chancery, to bring
much order out of confusion, and to bave conferred upon
practitioners and suitors a great and lasting beuefit. Wedothe
authors only simple justice when we say they have produced a
careful, clover, and able treatise, useful both to the legal
student and practitioner.

The work 18 a credit to Canada. We may well be proud
that we have among us, men capable of compiling so valuable
a work, and a publisher able to send furth a work which so
far as its typographical execution is concerned, would reflect
credit on any law publisher in the Old World.

Tre WestyiNsTer Review, July, 1863. New York: Leonard

Scott & Co., i3 received.

This nuraber is the commencement of a new volume, It
opens with a paper on The Growth of Christianity, which is
attributed rather to accidental cirecnmstances than to Divine
origin. The writer contends that Christianity was the
representative religion of the period, gradually embodying
prevaiding beliefs, or giving expression to the unuttered
thoughts of men or stimulating their minds with some alluring
imagination. In a word, he contends it was only a popular
reform working with popular organs, and that its victury

lay partly in its own strength, partly in the weakness of

antagonistic religions, and partly 1n its own inherent imper-
fection. The second paper is a review of Eugepe Sue’s work,
the Rival Races, and neither the author nor the translator
receive much commeandation ; it is said that the English is
generally bald, and frequently so wanting in idiom, that it
reads like a school exercise. Stuart Mills’ new work on
Utilitarianism is next reviewed. This work is said to have
been thrown off with great apparent ease, and yot to be full of
subtle power, and in many places illumined by passages of
clear and manly eloquence. Gamesters and Gaming Purses
is the title of the fourth paper. The writer argues that to
extirpate from the human breust o taste for gaming is impos-
sible. While his facts are interesting, his arguments are
cogent. The next paper is on Marriages of Consanguinity.
The writer runs counter to the almost universally prevailing
idea that such marriages are hurtful, and endeavours to estab-
lish that the idea rests rather on a kind of superstition than oo
really scientific considerations. The remaining papars are
upon Saint Simon and his Disciples ; The Naturalist on the
River Amazon ; Louis Blanc’s History of the French Revolu-
tien ; Poland; and Lancashire.

Tre Epissurca Review, July, 1863.

This number is also the commencement of a new volume.
It opens with a review of Mark Napier’s Memorials and
Letters, illustrative of the Life and Times of John Grabam,
of Claverhouse, Viscouat Dundee. The author is saverely
handled. The work is described as a violent partizan pamphlet
in three volumes. A wish is expressed that the * Memorials ”’
may speedily go down to the depths of forgetfulness, leaving,

when they disappear, a few of the letters which they contain |

floating on the surfuce ; for o long as the * Memorials ”’ are
remembered, it is said, they will be a reproach to the author
and the polite literature of the nineteenth century. Rev. John
B. Pratt, the author of a work catled ** The Druids IHustrated,”
is in the next paper more politely but not less severely handled
than Mr. Mnﬁ Napier. Thbe milk of human kindness begins
to flow in tbe next paper, wherein Mr. James Ferguson, who
bas recently published a History of the Modern Styles of
Architecture, 18 much praised. The author, it is said, bas
traced, and worthily trarsd, the history of architecture in
every country in the world, from its crude infancy threugh

tho several stages of its_greatness and decay. Louis Blanc's
History of the French Revolution is tho subject of the next
; peper. The author is described as a man of eioquence, but
cf error. His work is not looked upon by its reviewer with
much favor, but nothing very harsh is said either of him
or of it. In the next paper, which is a critique on the late
Sir George Curnewal! Lewis’ Dialogue on the Best Form of
Government, well deserved praiso is conferred upon the
aathor, who for many years was a contributor to the Edin-
burgh Review, and who himself for some time superinteaded
its 1ssue. It is said of the deceased Baronet, that his pur-
suait of literature was free of the smallest taint of low or
' sordid motives ; but that he did not on account of his love of
letters abandou the path of politics, nor did that raling pas-
sion impair his influence in Parliament or in the Cabinet.
The remaining papers are devoted to Xavier Raymond on the
Navies of France and Eogland ; the Sources of the Nile; and
The Scots in France : the French in Scotland ; and Lyell on
the Antiquity of Man.

i Gopey’s Lapy’s Book (Philadel{)hia: Louis A. Godey) for

September is received. The embellishments of this number
are, as usual, all that can be desired. The first is a line
engraving of landscape and figures, called the * Happy Purty.”
The secund is & duuble extensivn colured fashion plate, con-
taining five figures of great beauty. The third, which is an
engraviLg on wood, 18 & humorous plate, containing two
i figures, and called *“Raising & Beard.” Thers are besides
. two plates, each representing the latest style of Riding Dress;
front and back view, two plates, ench representing & Dinner
Dress ; a plate representing a Morning Rube; and other plates
of lesser importance.

APPOINTMENTS TO OFFICE, &cC.

JUDGES.

The flonorable JOSEPH CURRAN MORRISON, heretofore a Puisné Judge of
the Court of Cummon Pleas for Upper Canada, to Le a Putsnd Judge of the Court
ot Queen's Bonch for Upper Canada. (Gazetted August 29, 1863.)

The Honorable ADAM WILSON, hervtofore a Puisné Judge of the Court of
Quuen's Bench for Upper Canadsa, 10 bo a Puisnd Judge of the Court of Common
Pleas for Upper Canada. (Gazetted August 29, 1863.)

CORONERS.

ROBERT A. CORBETT, Esquire, M. D., and CHARLES M. 'NALD CAMERON
Esquire, M D, Associata Coroners, United Counties of northumberland and
Dutham. (Gazetted September 12, 1563.)

WARREN H. BLAKE, Esquire, M. D., and JAMES MOON SALMON,

M. D., Associate Coroners, County of Norfolk. (Gazetted September 12,1863

ARCHIBALD A. RIDDL¥, Esquire, M. D, Assuciate Coruper, City of Toronto.
(Gazetted Septombe. 12, 1863.)

FREDERICK MORSUN, Esquire, M. D., Associate Coroner, County of Lincoln.
(Gazolted Septomnber 12, 1863.)

LEWIS J. GRUNDY, Esquire, and LAWRENCE McLAUGHLIN, M. D,
Associate Coroners, Uounty of Eigin. (Gazctted September 19, 1863.)

WESTON L HERRIMAN, Esquire, M. D, Associate Corouer, United Countles
of Northumberiand and Durham. (Gazetted September 19, 1563.)

NOTARIES PUBLIC.

HNLLAND VINTON SANDERS, of Port Hupe, Esquire, to be a Notary Public.
in Upper Canada. (Gazetted August 29, 1863 )

ALFRED RYLEY, of Msauvers, Esquire, to be a Not-ry Public in Upper Canada
(Gazetted Auguset 29, 1863.)

JONN J. B. FLINT, of Believille, Esquire, Barristerat-Law, to be & Notary
Public in Upper Canadz. (Gazetted September 29, 1863 )

' WILLIAM AMBROSE, of Hamilton, Esquire, Barristerat-1aw, to be a Notary
Public in Upper Canada. (Gazetted September 19, 1863.)
WALTER R MACDONALD, of Hamiltcn, Esguire, Barristerat-Law, tobes
Notary Public in Upper Cauada. (Gazetted September 19, 1863.)
CLERKS OF COUNTY COURTS.
,  FRANCIS ANDRRW BERNARD CLENCH. Exquire, to be Clerk of the County
Court in sod for the County of Lincolo, o the room and stead of Juhnson Clench,

i Baquire, decoased. (Gazatted September 12, 1863.)

ulre,

t

TO CORRESPONDENTS.

' “STCDINT AT Law”—s A Law Stupzxt”—% A Law S1opext,” under General
1 Correspondotco.




