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LEGAL EDUCATION—A CRITICISM OF METHODS.

It is now thirty-nine years.since Prof. Langdell, on the occa-
sion of his installation as Dean, began the use of the ‘‘case-
system’’ with his own classes in the Harvard Law School. This
inductive method of teaching, so commonly employed in the
various branches of natural science, is peculiarly fitted for use
in teaching law, because an accurate statement of the rule
which governs any particular state of facts can be reached only
after careful study of the decisions involving the points raised.
Apart from statutes, the decisions of courts are the only true
source of law, and Prof. Langdell decided that his students
should familiarize themselves while in the law school with the
law as it is found at the fountain head, and should commence
at once what must always be done in active practice, an accurate
and comprehensive study of the cases.

The instruction which was at that time provided in the Ameri-
can law schools consisted of lectures, and the study of the treatises
of learned authors. Yet the validity of a rule of law, and its
weight with a court must depend, not on the approval of text-
writers, but on whether it is laid down and followed by the
courts; and the work of a writer is valuable only in so far as it
is based on the decisions. Prof. Langdell therefore made for his
classes collections of cases which demonstrated the development -
of legal doctrine. e cut off the head notes and had his students
come to class prepared to state the rules of law which from their
own analyses they conceived to be involved in the decision. These
and kindred hypothetical cases were elaborately discussed, and
by the Socratic method the students were made to defend both
their version of the actual decision of the court and their view
of its soundness. When the student has thoroughly reviewed
his notes, he has in effect compiled a text-book of his own, and
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has gone through the identical processes of reasoning by which
accurate text-writers reach their coneclusions.

Prof. Langdell encountered serious opposition among his
colleagues and students, and still more from the profession. His
attitude toward the time-honoured treatises was considered al-
most sacrilegious. Happily he was not discouraged by opposi-
tion, and the correctness of his ideas has been vindicated by
their complete success. There are very few important law schools
in the United States to-day which do not use his methods in part,
and many of them adopt them outright.

One vice of the lecture system lies in the opportunity it
affords the student to cram his notes and synopses of text-books,
and in the encouragement, if not compulsion, to do vast amounts
of memorizing. The professor who employs the case-system will
mention the names of any text-books which are particularly ac-
curate, for use as a reference, but the student will use them but
little. He is thrown ‘“in medias res’’ and asked at once what
the first case decides and whether it is rightly or wrongly de-
cided, with the reasons for his opinion. He proceeds in the dis-
cussion of the cases, from one principle to another, during which
process he successively takes with his own mind the various steps
whereby the law was developed. Instead of memorizing, he rea-
sons. In this regard, the system is psychologically correct, for it
has been demonstrated that once the mind has performed a logi-
cal sequence of reasoning, it will naturally follow the same course
when the point arises again.

What was the effect of this change of method on the con-
dition of the Law School at Harvard? From a school, in 1870,
with three professors delivering ten lectures a week to one hun-
dred and fifteen students, it has grown so that now there is a
faculty of ten professors (who devote their entire time to their
teaching), and several lecturers, giving more than fifty lectures
a week to over seven hundred and fifty students. The entering
classes are all college graduates. The financial condition has
improved in forty years, so that a deficit was converted into a
surplus of $500,000, from which the school has provided a
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library fund of $100,000 ahd also the moi:ey necessary for a
second building much larger than the one built in 1883. Both
buildings are now in -comstant use. The library, which is an
indispensable feature of the Lamgdell system, now numbers 105,-
000 volumes. The students of the law schuol are as & body
admittedly unsurpassed bv those of any other school, under-
graduate or professional.

It has been suggested that Dean Langdell and his followers
succeeded in spite of their system. Critics admit that their
pupils are among the most suceessful practitioners and judges,
but claim that they would have been equally successful, or more
80, under the old system. The gradual but unchecked spread
of the Langdell method, once Langdell’s pupils become known,
and the faet that no school which has once tried it has given
it up, seem to speak otherwise. And the loyalty and enthusiasm
of all who have employed it, either as students or professors,
are strong testimony to its merits. It is not & mere coincidence
that the two law schools, Columbia and Harvard, which are the
most successful and draw to their halls the most distinguished
college graduates as students were the earliest and most ardent
exponents of the case-system,

The Provinee of Ontario bids fair to lead the Dominion in alt
departments of education. Its engineering schools ars crowded
beynnd the maximum of usefulness; its arts and medical colleges
rank high on this continent and in Europe; and in the depart-
ments of agriculture, domestic science, education and forestry
it is well in the lead. In law the position of the province is par-
ticularly edvantageous, because in its civil law Onterio closely
resembles the other jurisdietions of the Dominior, while Quebec,
its natural rival, is radically different. From its past record
and present prominence the Ontario Provineial Law School com-
mands the largest influence in the Dominion and will r turally
become the resort of the most promising students from. every
provingce.

In addition to the introduction of the case-System, experi-
ence in the United States would point to changes in two partiou-




732 CANADA LAW JOURNAL.

lars, First, the requirement of a degree at entrance, The time
may not have come fur this as yet, unless the course at Osgoode
Hall is altered so as to provide one curriculum for degree holders
and a simpler one for other students. Second, the separation
of law study from office experience. The body of law which has
to be mastered by the modern law student is so extensive, as to
require all his time during a three years’ law school course. Most
students are so exhausted by nine months’ work that they require
complete rest during the other three, Constant interruptions
.make cifeetive studying impossible in an otfiee, and a day in an
office does not leave the brain fresh and ready for an evening of
hard work, Of course, if the law school term is limited to seven
months, three or more months’ office work could be done in each
vacation, and sufficient additional experience may be required
at the close of the course to ensure that the student is properly
prepared to practise.

The case-system undoubtedly, by its thoroughness, makes
greater demands on the students. So also does it meun increased
demands or the time of the teacher, for his work must be per-
formed with greater care and accuracy, and he msy be precluded
from active practice entirely. The Ontario Bar have wisely
set the standard high in requiring candidates for admission to
spend at least three years in law study and office work. If there
exists, however, s method of teaching law which arouses much
greater enthusiasm among the students, conduces to greater
thoroughness in pupil and teacher, and on the whole produces
much more capable lawyers, such & method of instmc€ion, it is
submitted, deserves most careful consideration from the Ontario
Bar.

H. Maurice DaRLING,

Albany, N.Y.
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We are glad to publish Mr. Darling’s article. The writer is no
novice nor unacquainted with the system of legal education in
vogue in the Province of Ontario, which Province produces the

largest crop of lawyers of any in our Dominion, and has as its

Prineipal one so eminently qualified for the posmon-N Ww.
Hoyles, K.C., LL.D.

Our contributor, Mr. Darling, is a Canadian who graduated
in Arts st the University of Toronto and in that city commenced
his legal education. He completed his education at Hearvard
where he became familiar with, and apparently enamored of the
Langdell system. He has done well, and is entitled to our thanks,
for thus bringing forward for discussion a matter of so much
importance both to teachers and learners of the law.

‘Whilst the system advocated in the above article undoubtedly
possesses many great advantages it is not one which could, wa
think, be adopted here, at least in the present condition of things.
In the first place the attendant expense would seem to be a bar,
as it requires the publication of numerous books of ‘‘case law’’
for the use of students as necessary school books—books for
which there would be no sale outside of the student class. This
would also be in addition to the standard treatises which could
not be dispensed with,

This brings us to another point, and that is, that excellent
as the system is, it is said, by those who perhaps ar¢ best able
to give an unbiased opinion of value, that the complete mastery of
a subject cannot be aequired by the study of the underlying prin-
ciples of law as set forth in recognized case text-books.

The Law Quarterly Review, edited by that great master of the
law, Sir Frederick Pollock, has some observations on the subject
in a recent issue, which will be read with interest in this connec-
tion. In a review of Prof. Lorenzen’s ‘‘Cases on th~ confliet of
laws selected from decisions of English and Amcrican courts,”’
the reviewer writes as follows: ‘‘There are branches of law—and
the so-called conflict of laws is certainly one—the comp:ete
mastery of which cannot be acquired by the study of cases alone.
The Harvard system of catechetical instrnetion is almost beyond
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praise but its sucoess is due less to the merits of a sound method
than to the inspiring influence of a body of professors, who are
endowed at once with a genius for teaching and with surpassing
knowledge of the law. Moreover, any student who is to profit by
ca*achetical instruction based on the knowledge of oases must be
encouraged to read the leading works which discuss underlying
principles. It is the old story that scientific knowledge can bhe
gained only by combining the results of experience and of
theory. Case books being the records of decisions actually pro-
nounced by real courts, determining problems which have in faet
arisen supply a student with knowledge. Speculations such as
those of Savigny supply him with the ideas which explain the
real bearing (or sometimes want of bearing) of the cases which
are records of experience. Further, it is of the greatest conse-
quence that readers should never be induced to suppose that any-
thing can be gained from a merely fragmentary study of the
works of eminent thinkers.”” The writer concludes his review
with the following observations: ‘*No learner should expect to
have & serious opinion about any ultimate problem of jurisprud-
ence, municipal or cosmopolitan until he knows a good deal more

not only of law, but of the world, than any ease book can teac!
him.”’

The Editor of the Green Bag in a note on preparation for the
Bar puts the case as foliows: **The Case book method and Text
book method of teaching law alike have their defeets, It is un-
desirable that the law should be learned by rote simply because it
can be more quickly mastered by a process which does not enlti-
vate the powers of legal reasoning and independent research; it is
likewise disadvantageous to plunge a student into the chaos of
adjudged cases—in the language of the late Edward J. Phelps—
‘to grope his way through it as best he may,’ with the object of
supplying him in that manner with adequate preparation for
the practical requirements of his profession.”’

In the last volume of the Law Magazine and Review (p. 489),
a writer in speaking of the ‘“ American Case books’’ says: **We
notice that the general editor of the series tilts against the de-
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livering of lectures to students by law professors, and claims that
the system is doomed. 'We conelude that his remarks are intended
to be confined to the Uuited States for, without laying ounrselves

open to the charge of insular ‘prejudice, it does seem that that

system is preferable {0 the one which huzrls s mass of undigested
information at the head of an unfortunate student, end expeots
him to use his own precautions against a severe attack of intel-
lectual indigestion,”’

The subjeet is an interesting and important one and desemng
the most careful consideration. We akiould be glau to hear from
some of our friends in the Maritime Provinces as to what they
think of the matter. The views of such men as Professor Waldon,
of the Dalhousie Law School and of Mr. Justice Russell, who
lectured there, would be invaluable.

Our own thought in the matter would be that the Text book
method would be best for the first and larger portion of the
student’s preparation time, with a training in the Case book
method to finish with; but even this would, as we have said, be
impossible in this country by reason of the expense involved.

THE BRITISH COLUMBIA BENCH.

The Act respecting the Court of Appes! of British Columbia
was brought into force hy royal proclamation on the 19th ult.
The constitution of the court dates from Nov. 23, 1909, The
judges for the court were appointed on the 30th ulf., their ap-
pointment appearing in the Canada Gazette of Dec. 4. The
names are as follows: John Alexander Macdonald, formerly
Liberal leader of the province; Mr, Justice Archer Martin and
Mr. Justice P. A. Irving, promoted from the Supreme Court
Bench, and Mr. W. A, Galliber, K.C., of Vancouver. The vacan-
cies thus made in the Supreme Court Bench have been filled by
the appointment of Mr. F. B. Gregory, K.C., of Vietoria, and
Mr. Denis Murphy, of Asheroft. The new Chief Justice was
born in the County of Huron, Ontario, commeucing hia study

i
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of the law in the office of Fullerton, Cook & Wallace, Toronto,
of which firm he subsequently became a member. He removed
to Rossland, B.C., in 1896, He was elected to the Provincial
Legislature in 1903, soon afterwards beenming the leader of the
Liberal party in that provinece.

‘We fear it can scarcely be said that all of these appointments
will meet with ‘the universal approval of the Bar of British
Jolumbia. But however that may be, there is every reason to
believe that Mr. “lacdonald will make an excellent Chief of the
court. Whilst in Toronto he shewed that he was a tboughtful
man, of intense application, quickly obtaining a clear grasp of
the facts and legal aspect of the case before him, as well as a well-
read lawyer, Whilst reserved and perhaps somewhat eold in
maunner he is, in 2 marked degree, self-reliant and self-contained,
and possesses many qualifieations whiel would fit him for his
new position,

JUDICIAL RESPONSIBILITY,

The Lord Chief Justice of England in his recent speech at
the Mansion House said: “‘There is a determination among all
His Majesty’s judges to devote the whole of their energies to their
judicial work.” Lord Alverstone was evidently not aware that
one of the judges of the Supreme Court of Judicature of On-
tario, who 18, of course, one of His Majesty's judges, does not
devote the whole of his energies to his judicial work, hut devotes
part of his time to the affairs of 4 trust company, of which he
is a director. The Lord Chief Justice of England would also be
surprised to know that, although by 2 Dominion statute no judge
of any Superior Court in Canada shall either directly or in-
directly act as a director of any company or engage in any
occupation other than his judicial duties, and shall devote him-
self exelusively thereto, the learned judge referred to whilst
devoting perhaps most of his time to adjudicating whether or
not others have obeyed the law of the land devotes part of his
time to disobeying a statute which concerns himself. We know
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not whether there is any excuse or teehnical right olaimed by the
judge in question; and it is auite possible thut Mr. Justice Brit-
ton was a director before the above statute was passed and very
probably has a large interest in the company, and is much inter-
ested ir its wefare; but so alsc were Chancellor Boyd, Chief Jus-
tice Meredith and Mr. Justice MacMahon interested in the com-
panies of which they were directors; but they thought it proper
to obey the law, and relinquish the emoluments which came to
them as such directors. Surely it would be well if their example
were followed. A judge occupies a very exalted position, and
that position has commensurate responsibilities and obligations.
We venture to think that the profession at large recognizes the
propriety of the enactment in question, and will endorse the
sentiment so strongly expressed by such a one as the Lord Chief
Justice of England.

THE FALLACY OF THE DOCTRINE OF PUBLIC POLICY,

A member of the MarylanC. Bar, W. Irvine Cross, gives the
readers of the Ceniral Law Journal his views on this subject in
an interesting article, which we reproduce. This is a very timely
warning. In the conclusion of the article he speaks of the *‘judi-
cial outrages that have disgraced our history in times of excite-
ment.”” In this country we have not been afflicted in that way.
The outrages have been, so far as the Provinee f Ontario is con-
cerned, by the legislature. We would commend the following
eriticism to their attention so that there may, if possible, be no
more such outrageous legislation. The article is as follows:—

The doetrine of Public Policy bears about the same relation
to the law that the vermiform appendix does to tue body-—a

vestigial doctrine having little function but to start trouble.
The essence of the doctrine, so far as formulated, seems to be

that a judge should not simply pass upon the rights of the parties
hefore him, but should be considering, also, how his decision will
affect the publie, or how it will be looked at by it. Chief Justice
Wilmot, an earnect believer in the doctrine, puts it in these
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words: ‘‘It is the duty of all courts of justice to keep their eye
steadily upon the interests of the public, even in the administra-
tion of commutative justice.”” In other words, the judge is to
have one eye on the rights of the parties and one eye on thé publie
—strabismus, of course, inevitable,

Greenwood on Public Policy, states the doctrine thus: Rule
II. “‘But if such contract bind the maker to do something op-
posed to the publie policy of the state or nation, or conflicts with
the wants, interests or prevailing sentiment of the people, or our
obligations to the world is repugnant to the morals of the times,
it is void, however solemnly the same be made.”” This would
seem to be a broad charter. The most dangerous working of this
principle, however, has not been where it has been openly in-
voked, but where it has been the silent 1nsp1ratlon of the
court’s action.

Eminent jurists have looked with disfavour upon the doc-
trine of public policy, and have suggested limitations that would
practically substitute for it a few definite rules. Some of them
have treated it as not so much a rule of legal action as a chance
for the judge to indulge his individual bent, one of them making
the inquiry: ‘‘Public Policy? Whose?’’ Baron Alderson says,
in the case of Hipplewhite v. McMorine, 5 M. & W. 467: ““I dis-
claim deciding on the ground of publie policy. The policy of one
man is not the policy of another, and such a consideration only
tends to*introduce uncertainty into law.’’ Baron Parke, in the
case of Egerton v. Earl of Brownlow, 4 H. of L. Cases 123, says:
““It is a vague and unsatisfactory term, and calculated to lead to
uncertainty and error when applied to the decision of legal rights.
It is capable of being understood in different senses ; it may, and
does in its ordinary sense mean ‘political expedience’ or that
which is best for the common good of the community,”’

I have used the expression ‘‘Public Policy’’ to denote a per-
sistent tendency in the popular mind, and in the judicial mind,
in other words, in the human mind, to regard the judiecial funec-
tion as ancillary to the legislative and executive working out any
result desirable or greatly desired at the time. This feeling is
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older than our legal system -—as old as human nature. It is the
perennial eremy of the pure law. .

An established right in the individual is a lindtation upon the
power of the majority. People are willing to leave an individual
his rights so long as they have no value. When they assume &
value, the tendency is to appropriate them. So far as the law bas
sndeavonred to curb this tendency, it has had a hard fight. Thai
the individual should have any rights as against the publie inter-
est, as against the state or the govarnment, i8 a modern concep-
tion. 1t would have been inconceivable to many of the best men
of aun earlier day. We are shocked when we find Machiavelli,
one of the most patriotic oren of his time, calmly discussing the
oceasions when assussination and similar methods should be used.
But the avowed view of Italian statesmen in his day was that the
publie interest was so pararmount that a public man must not be
limited by the moral restrictions that govern a private man.

The same fecling, lurking, persistent, offen uncoascious, that
the rights of the individual must give way when there is any
strong publie interest opposed to them, governs the decisions of
many of our judges. An interesiing example of this tendency. is
found in the disposition of some of our courts to get rid of the
constitutional limitations of our organic law by elastic definitions
of the police power. Many of us felt a rather quaking senaation
when so great a lawyer as Elihu Root lent all the force of his
great name to the statement that the National Government needed
greater powers, and that they must be seenred by construing the
constitution so as to give them,

The curbing of this tendency to ignore the rights of-the
individual was a prime unject of those who framed our censtitu-
tion. The constitutional limitations which they embodied therein
are limitations whieh the people have set to their own hasty use
of power. The people in their calmer mood set limits upon what
they may do in moments of excitement. They are limitations
upon what the majority may do to the individual. The principle
upon which they were framed is finely stated by Mr. Justice
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Brewer in his address to the gradaating class of the Yale Law
School ir. 1891, ‘‘The wisdom of government is not in protectivg
power, but weakness; not so much in sustaining the ruler, as in
securing the rights of the ruled. The true end of government is
protection to the individual, the majority can take care of itself.”’

Net up as a defense of the individual against the majority,
the constitutional limitations have had a steady fight with the
old tendency. The old bottles would not hold the new wine. That
the omnipotent people, state, government, should not be able to
do u good thing when they wanted to do it, because of the rights
of an individual, is as foreign to the idea of government held by
many of our public men and some of our judges, as it would have
been to Pever the Great. The fine expression I have quoted from
Justice Brewer does not appeal to them. Their idea would be
expressed somewhat thus: ‘Tt is a weak government that admits
limitations upon its own power. It is dangerous to take away
from the powers of the gnvernment in the interest of an iu-
dividual.”®

This persistent old tendency worls its way out by taking a
large, we might say an exagyorated visw of what is called the
police power, ‘*that power hy which the state provides for the
public health and public morals and promotes the general wel-
fare.”” By making this brrad enough we ean get rid of the eon-
stitutional limitations altogether. We can realize Secretary
Root’s plan. If the state wants to violate the reserved rights of
the individual, all it has to do ig to say that its action iz in the
interest of the publie welfare, and therefore an exercise of the
Police Power. :

We miss the simpiicity of the old Rill of Attainder, but we
aceo aplish the same result and on the same principle. Our courts,
in the same zeal for the public welfare that led to the use of Bill
of Attainder in carlier days, are gradually recovering for the
state this valuable attribute of sovereignty relinquished by our
constitution. Let me here again quote from the address of Jus-
tice Brewer: ‘It (the. Police Power) is the refuge of timid
judges to escape the obligation of denouncing a wrong, in a case
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_ in which some supposed general and public good is the object of
legislation. The absence of preseribed limits to this power gives
ample field for refuge to any one who dares not assert his con-
vietions of rigl ind wrong.”

The Dreyfus scandal was a clear ease of the working of the
doctrine of public policy. All conservative France looks upon
the army as the one security sgainst revolution. The strongest
kind of Public Policy demanded that the rights of a smgle man
should not be allowed to imperil its | vestige,

If the courts are to be influenced by what Greenwood calls
‘‘the prevailing sentiment of the people,’’ how far shall they go?
How quickly responsive shall they be to this influence? In other
words, where does the doctrine of public poliey leave off, the
yielding to clamour or ‘‘playing to the gallery’’ begin? Shall we
defer only to a long continued public opinion; or act promptly
on its freshest forms® In my opinion it is only a difference of
degree, and the judge who allows himself to be led away from his
grand, though simple function, by consideration either of
general morality, the public interest or public opinion is only
weakening himself. aguinst the day when he may have to face
popular clamour or resist political influence.

I am sure that the strongest safeguard we can have against
the recurrence of the judicial outrages that have disgraced our
history in times of excitement and may do so again, is the main-
tenance in the minds of judges, the strengthening in the minds
of people, of the idea that the law is a controlling system, in the
administration of which the judge shall be deat to popular opin-
ion and powerless to carry out his own views of general morality,
‘‘politieal expediency’’ or the public interest.
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REVIEW OF CURRENT ENGLISH CARES.
{Regintered in accordance with ths Copyright Aet.)

- —

ADMIRALTY—SHIP— COLLISION— 06— RIGNAL NOT HEARD—NEG-
LIGENCE—INEVITABLE ACCIDENT,

The Nador (1909) P. 300 was an action in the Admiralty
Court for damages for a eollision. The facts were that the defen-
dant vessel was proceeding down the Thames when she suddenly
entered a dense fog. Stepy were immediately taken to bring the
vessel to anchor, and in doing so the collision with the plaintiff’s
vessel took place. Those on board the defendant vessel testified
that the plaintiff’s vessel could not be seen, 1ur were any sound
signals made by her heard until it was too late to avoid the colli-
sion. In these circumstances Bigham, J., held that the accident
was inevitable and the defendant vessel was not liable.

TRUSTEE—INNOCENT BREAC!H OF TRUST—DMISAPPROPRIATION OF
TRUST FUND BY SOLICITOR OF TRUSTEES—PAYMENTS BY S8OLICI-
TOR TO TENANT FOR LIFE~—ACKNOWLEGMENT--—EVIDENCE—
ENTRIES IN BOUKS OF SOLICITOR—TRUSTEE AcT, 1888 (51.52

Vier, . 59), 8. 8(1) (a) (3)—(R.8.0. ¢..129, 5. 32(1) (@)
(0)).

In re Fountaine, Fountaine v. Amherst (1909) 2 Ch. 382 is
one of those unhappy ecases in which two inn.cent persons are
disputing as to which of them is to suffer in consequence of the
defaleation of a'rogue. The defendants were trustees of a settle-
ment and the plaintiffs were tenant for life and remainderman
under the settlement. In October, 1887, a sum of £15,000 was
received by one Cheston, the solicitor of the trustees, and mis-
appropriated by him. On March 16, 1893, £10,000 was also re-
ceived and misappropriated by him, and on 29th July, 1894, a
further £6,000 was received and also misappropriated by the soli-
citor; and the action was brought to recover these sums and also
certain balances of the trust fund uninvested. The action was com-
meneced in August, 1906, and the defendants set up the Statute of
Limitations, 51-52 Viet. ¢. 59, & 8 (R.8.0. ¢, 129, 5. 32), which
defence, by the terms of the statute, would be only applicable to
the claim of the tenant for life. On behalf of the latter this
defence was sought to be defeated by an alleged acknowledgment
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and payment of interest. The only evidence tendered in support
of this were the entries contained in the books of the firm of
which the defaulting solicitor Cheston was a partner, of pay-
ments from time to time made to the tenant for life. These
entries, it was claimed, were against the interest of Cheston and
therefore admissible for all purposes. Warrington, J., came to
the conclusion that they were not admissible as against the defen-
dants, because they were not books kept by the solicitors, by the
trustees’ direction, but their own firm books, shewing the state
of account between the solicitors and their clients, and not
the accounts between the trustees and their cestuis que trustent;
and even if they were admissible, they would prove no more
than payment by the solicitors of interest on debts owing by
them to the trustees, and not payment of interest on a debt
of the trustees themselves. He therefore held that as against
the tenant for life the statute afforded a valid defence and
though ordering the defendants to make good to the trust
estate the three sums above mentioned, and also all the bal-
ances appearing due for six years prior to the commencement
of the action, he declared that during the life of the tenant for
life the trustees would be entitled to the interest on the £31,000
they were ordered to make good; and this decision was affirmed
by the Court of Appeal (Cozens-Hardy, M.R., and Farwell and
Kennedy, L.JJ.).

PRINCIPAL AND SURETY—INDEMNITY—ACTION QUIA TIMET—NO
DEMAND BY CREDITOR FOR PAYMENT——RIGHT OF PRINCIPAL TO
COMPEL SURETY TO DISCHARGE DEBT.

Ascherson v. Tredegar Dry Dock Co. (1909) 2 Ch. 401. This
was an action by one of several co-sureties to compel the principal
to discharge a debt which the sureties had agreed to pay. The
creditor had made no demand for payment. The debt consisted
of the amount of an overdraft due to a bank for which the
plaintiff was liable and against the payment of which the
defendants had agreed to indemnify the plaintiff. The defen-
dants contended that the action was premature, until the bank
had made a demand for payment, or the surety is in danger
of being damnified; but Eady, J., who tried the aection held
that as the creditors had a present right of action which they
were entitled to enforce, it was immaterial that they had not
actually done so, but the liability of the principals being admitted,
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the surety was entitled to compel payment, He therefore ordered
the defendants to discharge the debt in gnuestion, and in case of
default with liberty to apply for further relief. In & similar
case in Ontario the surety was ordered to pay the money into
court to be applied in discharge of the debt: see Cunningham
v, Lystey, 13 Cr. 575,

CoMPANY—DEBENTURES—CHEQUES FOR INTEREST—INDORSEMENT
BY TRUSTEES—NON-PRESENTMENT OF INTEREST CHEQUES FOR
PAYMENT—CLAIM OF TRUSTEES FOR INTEREST AS REGISTERED
HOLDERS,

In re Defries, Bichholz v. Def dos (1909) 2 Ch. 423, In thie
case certain debentures of a limited company had been trans-
ferred to trustees upon trust for Mrs. Defries for life, snd
after her death for her children. Cheques for interest were
issued to the trustees and indorsed by them to the tenant for life,
and others were issued to her direct by consent of the trustees.
These cheques, at the request of her scn, who was the managing
director ot the cormapany, the tenant for life did not present for
payment, and while they were still outstanding and unpaid, the
company was ordered to be wound up. The trustees now
claimed to prove for the aggregate amount of the interest repre-
sented by these cheques and the amount of the debentures. It
was cobtended that the giving the cheques was a conditional pay-
ment so as to release the security as to them; but ©V a.sington,
J., held that such was not the case, and that the trustees, not-
withstanding the issue and indorsement of the cheques, were
entitled to rank as secured creditors for the full amount claimed.

WiLL—CONSTRUCTION—ILEGACY TO INFANT—INTEREST ON LEGACY
PAYABLE AT TWENTY-ONE—POWER TO TRUSTEES TO APPLY
LEGACY FOR BENEFIT OF LEGATEE BEFORE VESTING—(GENERAL
INTENTION TQ PROVIDE MAINTENANCE~MAINTENANCE OF
INFANT,

In re Churchill, Hiscock v. Lodder (1909) 2 Ch, 431. 1In this
case a testatrix had bequeathed a pecuniary legacy to an infant,
and she directed that the legaecy should vest at twenty-one, and
she empowered the trustees ‘‘to apply the whole or any part of
the share to which any beneficiary hercunder may be contin-
gently entitled in or towards the advancement in life or other-
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wise fos the benefit of such beneficiary whether male or femals,
and whether nnder the age of twenty-ome years or not.’”” The
trustees having applied to the court to determine whether they
had power to apply thg interest of the legascy in question for
the maintenance of the infant legatee, on behalf of the infant it
was claimed that though the testatrix did not stand in loeo
parentis to the legatee, yot there was to be gathered from the
will 8 general intention to maintsin. On the other hand it was

_urged that as the legacy did not vest until the legatee attained

twenty-one, the legacy would not bear interest until that time.
Warrington, J., held that the will shewed a general intention to
maintain, and that the legacy therefore should bi.r interest
from the death of the testator and that the trustees had power to
apply the interest in or towards the maintenance of the legatee
during his infaney.

MORTGAGOR AND MORTGAGEE~~FORECLORURE NISI—OCREDITOR OB-
TAINING EXECUTION PENDENTE LITE—APPLICATION OF INCUM-
BRANCER PENDENTE LITE TO BE ADDED AS DEFENDANT—EX-
TENSION OF TIME TO REDEEM—CORTS.

In re Parbola, Blackburn v, Parbole (1909) 2 Ch. 437. After
4 judgment nisi for foreclosure a creditor of the mortgagor
obtained the appointment of a receiver by way of equitable
execution, he then applied to be added as a defendant to the
foreclosure action and that the period of redemption should be
extended. Warrington, J., made an order adding the applicant
- 4 a defendant, and directing him to pay the costs of the appli-
cation, but refused to extend the time for redemption, holding
that a party scquiring an interest pendente lite is bound by
the proceedings as they stand at the time he acquires his intereat.

SPECIFIC PERFORMANCE—CONTRACT FOR SALE OF GROWING TIMBER
- MUTUALITY—LICENSE—REVOCATION.

Jones v. Tankerville (1909) 2 Ch, 440. This was an action by
the purchasers of standing timber under a contract contained in
letters for an injunction restralmng the vendors from hmdemng
or interfering with the plaintiffs in cutting and removing the
timber under the contract. The defendants contended inter alia
that the claim for an injunction was equivalent to a claim for
specific performance, and that that relief could not be grauted in
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respect of such a contract, and that in order that the court may
grant specific performance there must be mutuality, and here
the plaintiff could ot he compelled to cut the timber, and that
the utmost the plaintiffs had was a meve license which was re-
vocable. Parker, J., held that assuming the plaintiffs had a
license it was not revocable because coupled with an interest, and
that under the Sale of Goods Act, 1893, s. 52, the court had
power to grant specific performance, and he therefore granted
the injunction as claimed. Section 52 of the Sale of Goods Aet,
it may be noted, is new, and is not a re-enactment of prior exist-
ing law, and has not heen adopted in Ontario. On the other hand
in Canada such a contract has been held to be a contract for an
interest in land, and on that ground speeifically enforceable: see
Mitckell v. McGaffey, 6 Gr. 362, where Blake, C., founds his deci-
sion on the cases of Buxion v, Lister, 3 Atk. 383; Sevrell v. Box-
all, 1 Y. & J. 39G; Clavering v. Clavering, Mosely 224 ; and Ark-
wright v. Stoveld, Coop, Temp. Cottenham 499: see also Sum-
mers V. Look, 28 Gr. 179, and per Osler, J., in Hoefler v. Irwin,
& O.1.LR. at p. T40-6.

SEMLEMENT—REALTY — APPOINTMENT—V ALIDITY—'  POSNIBILITY
ON A POSSIBILITY 2*—J0QU I'TABLE INTERESTS—ELECTION,

I re Nash, Caook v. Frederick (1809) 2 Ch. 450, raises gues-
tions of some interest to conveyancers and other real property
lnwyers, viz,, (1) Oan equitable interests he limited on a double
possibility ; and (2) where un assumed exercise of a power by
will fails on the ground of its offending against the rule against
double possibilities, are those who benefit by such failure put to
an election whether they will confirm such appointment, or aceept
the benefits given them by the will. Hve, J., answers both ques-
tions in the negative, The first point arose in this way. By a
marriage settlement of real property vested in trustees, the hus-
hand was given a power of appeintment by deed or will in favour
of the children of the marriage or their children. By his will he
made an appointment in favour of his children’s children, and
it was held that the power was invalid as to them as involving a
double possibility, viz, that the husband should have children,
and, secondly, that sueh children should also have children. The
property, therefore, passed as on a default of appointment, It
was then contended that those who took in default of appoint-
ment must elect between so taking, and the benefits conferred on
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: them by the husband's will; and it was held that no question
of cleotion aress.

PrACTICE~—CosTs—THREE COUNSBL~-SOIENTIFIC EVIDENCE-—EX-
PERT-—-QUALIFYING FEE.

In Great Western Ry. v. Carpalla United China Clay Co.
(1909), 2 Ch. 471, the action raised complicated questions of fact
and law invelving at the trial the examination of varied
seientific theories and imposing a large amount of labour and
responsibility on those conducting the defence. Eve, J., held
that in these circumstances three counsel might >roperly be
allowed to one set of defendants, notwithstanding that their co-
defendants, whose interests up to a certain point were the same,
were represented by two counsel. The learned judge considering
that each defendant is entitied to fight his own case and is not
hound to be dependent on coursel employed by his co-defen-
dants. He also held that where s personal view of the locus in quo
was essential to euable a scientific witness to make his evidence of

most value, a proper quatiiying fee should be allowed, although
he was not actually called as a witness.

(COMPANY—WINDING UP—SALE OF BUSINESS 7 COMPANY—*‘ CoM-
PANY*'—CoMPANIES AcT, 1908 (8 Epw, VII, ¢, 69) ms. 192,
285—(7 Epw. VII, c. 34, 5. 188 (0.}).

Thomas v. United Butter Companies (1509) 2 Ch. 484, The
English Companies Act, 1908, contains a provision for the sale of
the business and undertaking of a company in liquidation to
‘‘another company.”’ The Ontario Act, 7 Edw. VIL c. 34, a. 188,
has a similar provision, but the words in that Act are ‘ another
corporation.”’ In this case it was sought under that provision
to sell the business of a company in liquidation to & Frenmch
company. The plaintiff, a shareholder of the company in liqui-
dation, claimed an injunction to restrain the carrying out of the
proposed sale on the ground that the sale to a foreign company
was not authorized by the statute, and Eve, J., upheld the plain-
tiff’s contention and granted the injunction =s prayed.

e

e o

MORTGAGE—FORECLOSURE-—EQUITABLE MORTGAGE OF ADVOWSON—
No PAYMENT OR ACKNOWLEDGMENT FOR 48 ymans—LAOHES.

Brooks w. Muckleston (1909) 2 Ch. 519 deserves attention
as illustrating the fact that laches altogether apar from any
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Statute of Limitations is a bar to eguitable relief, In this case
the action was brought to foreclose s« mortgage of an advowson.
The mortgage was made in 1860 to secure £1,000, the report
omits to state what appears to be & material point, viz,, the date
fixed for redemption, hut no payment or acknowledgment had
ever been made, but in 1863 the mortgagor was adjudieated
bankrupt, and in 1892 the defendant had purchased the advowson
from the offlcial receiver. Joyce, J., held that all legal claim on
the mortgage was barred, and though no Statute of Limitation
applied, yet, according to the well-established rule in equity,
laches constituted a bar to equitable relief quite irrespective of
statute. The action was therefore dismissed.

DENTIST—COMPANY ASSUMING TO CARRY ON BUSINESS OF DENTIST
DenTIzTR’ AcT, 1878 (4142 Vicr, ¢ 33) « 3—(R.8.0. ¢
178, 8. 26)—INJUNCTION. '

Attorney-General v. Smith (1909) 2 Ch. 524. This was an
action to restrain an alleged violation of the Dentists’ Act, 1878
(41-42 Viet, ¢. 33), (see R.8.0. e. 178, 6. 26). The facts were,
that a dentist named Smith had been struck off the register for
unprofessional conduct, and therevmon a company was formed
to take over the business previousiy carried on by him. Eady.
J., held that although a company was not 4 ‘‘person’ within
the Dentists” Act, the court would prevent a company from repre-
senting that they carry on the business of dentists in succession
to & man who has been struck off the register, or taking any
name implying that they are registered under the Dentists’ Act,
‘We may note that by the Ontario Interpretation Act, 7 Edw. VII.

¢ 2, 8 7(13), the word “person’’ in a statute includes a body
corporate.

WiLL — CONSTRUCTION — ABSOLUTE TRUST FOR

CONVERSION —
POWER TO RETAIN INVESTMENTS MADE BY TESTATOR—TRUSTEES

UNABLE TO AGREE—INVESTMENT CLAUSE-—CoOMPANIES ‘‘IN

TuE Unitep KiNnepoam ' —CoMPANIES REGISTERED IN ENGLAND
BUT OPERATING ABROAD,

In re Hilton, Gibbes v. Hale-Hinten (1909) 2 Ch. 548, The
will in question in this case contained an absolute trust for con-
version, but with power to the trustees to retain investments
existing at the date of the will. The trustees were not unanimous
as to the retention of certain investments of this cHaracter, and
asked the opinion of the court as to what was to be done, and
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Neville, J., decided that the trust for sale prevailed, and that the
investments must be sold, although they were within the invest-
ment clause of the will. He also held that under a trust for

investment in the shares of ‘‘any company in the United King-
dom,”’ an investment in the shares of 8 company registered in,
and havipg its head office in England, would be authorized,

althongh the operations of such company might be carried on
abroad.

LIANDLORD AND TENANT—RENT DUE ON SUNDAY—DISTRESS FORB
RENT-—SUNDAY WHEN NOT DIES NON.

Child v. Edwards (1909) 2 K.B, 753. We are 8o accustomed
to regard Sunday as a dies non for all purposes, that it will come
ag a surprise to many to learn that it is not & dies non at common
law, and save so far as it has been expressly made a-dies non by
statute it is to be regarded as an ordinary day. In this case the
question arose as to the validity of a distress made on Monday
for rent which fell due on the previous Sunday. The plaintiff
contended that as the rent fell due on Sunday he had the whole
of Monday to pay it, and that a distress made on that day was
illegal; but Ridley, J., who tried the action, came to the conclu-
sion that though the right to enforce payment of debts by eivil
process on Sunday was taken away by 29 Car. II. ¢. 7, 8. 6 {see
R.S.0. c. 324, 5. 3), he thought it was clear that but for that
statute it would have been lawful to issue and enforce process on
a Sunday; and so with regard to the Bills of Exchanges Act which
makes special provisions as to Sundays being non-juridical days
for the purposes of the Act (ses R.8.C. o. 149, ss, 42, 43), which
he thought indicated that but for such provisions bills, ete.,
might become due and payable on Sundays; he was therefore of
the opinion that Sunday was not a dies non at common law, and
therefore, except as provided by statute, acts may be validily
aontracted to be done on that day, that a contraet for payment
of rent on that day i¢ valid, and the distress in question was
therefore legal and the action was accordingly dismissed.

NEGLIGENCE—MUNICIPAL CORPORATION-—PUBLIC 8C1100L—OBLIGA-
TION TO MAINTAIN RCHOOL PREMISES IN REPAIR—INJURY TO
RCHOLAR CAUSED BY DEFECT IN BCHOOL PREMISES,

Ching v. Surrey County Council (1909) 2 K.B. 762 was an
action by a pupil at a public elementary school against the




750 OANADA LAW JOURNAL.

municipal corporation, to recover damages for personal injuries
sustained by the plaintiff caused by the defective state of the
asphalt pavement of the playground attached to the school
attended by the plaintif, By statute the duty of keeping the
playground in proper repair was cast upon the defendants, and
Bucknill, J., therefore held they were liable to the plaintiff.

FALSE IMPRISONMENT—RAILWAY COMPANY-—S8PRCOIAL CONSTABLE—

ARREST ON SUSPICION OF FELONY—WANT OF REASONABLE
A’ ) PROBABLE CAUSE—LIJABILITY OF COMPANY FOR ACTS OF
8 .CIAL coNsTaBLE—(R.8.C. c. 37, ss8. 300-305).

In Lambert v. Great Eastern Ry. (1809) 2 K.B. 776, the
plaintiff sued the defendant company for damages for false
imprisonm: it. The plaintiff had been arrested on a suspicion of
felony without any reasonable or probable cause by a special
constable who had been appoi ted at the request of the defen.
dants and was in their service and employment. Grantham, J.,
who tried the action was of the opinion that the special constable
was in the same position as an ordinary constable aud was not
acting as the servant of the company. and he therefore dismissed
the gction; but the Court of Appeal (Cozens-Hardy, M.R., and
Farwell and Kennedy, L.JJ.) unanimously reversed his deeision,
holding that the constahle was the servant of the railway com-
pany and that the company could only claim protection for his

acts to the extent that he himself could elaim proteetion wd no
more.

EMPLOVER AND WOREKMAN~—~WORKMAN SUFFERING FROM ANEURISM
~—-SUDDEN DEATH OF WORRMAN WIILE ENGAGED IN IS WORK,

Hughes v. Clorer (1909) 2 K.B. 798 is only mentioned to
shew the lengths to which the English Employers’ & Work-
men’s Act has gone. In this ease & workman was suffering from
aneurism, and in consequence of exerting himself at his work a
rupture of the aorta caused his death, and his employers were
held liable to make compensation to his representatives. It may
be well open to doubt whether such legislation does not really
hav.. an ill effeet on the class it is intended to benefit; for if it
excludes all men who in any way are suffering from any physical
defect from employment as it seems caleulated to do, it can only

in the long ruu have a tendency to add to the army of the
unemployed.
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REPORTS AND NOTES OF CASES.

Dominion of Canada.

nmm——_—

SUPREME COURT.

s can

Que, ] [Oct. 5.
AHUEARN & SoPER, LINtTED v. Nuw YORK TRUST Coupany.

Privileges and hypothecs—Tramway-—Operaiion on highway—-

Title to land—Immobilization by destination-—Sale of trom-
_ way by sheriff as ** going concern'—Unpaid vendor—Lien on
j price of cars—Pledge—Contract—Priovity of clasm—aolls-
: cation and distMbution,

A company operating an eleetric tramway, by peripigsion of
: the municipal corporation, on rails laid on public streets vested in
the municipality, to secure the principal and interest of an issue
of its debenture bonds, hypothecated its real property, tramway’,
ears, ete, used in connection therewith, to trustees for the
lebenture-holders, and transferred the movsable property of the
company and its present and futare revenues to the trustees,
By a provincial statute, 3 Edw. V1. e. 91, 8. 1 (Que.), the decd
was validated and ratifie}, On the sale, in exeeution, of the ;
tramway, as a going concern, )

Held (Girouano, J., expressing no opinion), that whether, :
at the time of such sale, the cars in question were movable or
irunovable in character, the effect of the deed and ratifying '
statute wag to subordinate the rights of other creditors to thoee
of the trustees, and, consequently, that unpaid vendors thoccof
wore not entitled, under article 2000 of the Civil Code of Lower
('anada, to priority of payment by privilege npon the distribution
. of the moneys realized on the sale in execution.
Per Girovarp, J.—Durr, J., contra.—After the cars in ques-
, tion had been delivered to the tramway company and used by it
in the operation of their tramway they became immovable hy
| destination.

In the result, the judgment appe-’ 3 from (Q.E. 18 X.B. 82)
was affirmed.
G. F. Henderson, K.C., and Cannon, for appellants.
. G, Stuart, K.C,, for resprndents.
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Alta.] Peres v. PERRAS, [Nov. 3.
Jurisdiction—dppeal to Privy Council—8tay of proceedings.

When, as provided by s, 58 of the Supreme Court Act, a
Jjudgment of the court has been certified by the registrar to the
proper officer of the court of ociginal jurisdiction, and the Jatter
has made all proper entries thereof, the Supreme Court has no
power to stay proceedings for the purpose of an appeal from said
Judgment to the Judicial Committne of the Privy Council. /nfon
Invegtment ('o. v. Wells, 41 Can. 8.C.R. 244, overruled. Motion
refused.

Guihrie, for motion. Maclar: n, contra.

Province of Ontario.

———

COURT OF APPEAL.

Full Court. | Roop v, ("ouNTY oF Ersex. [Nov. 15,

Hunicipal law—0fice of Crown Altorncy and clerk of the peace
~—Provivion for outside of county town,

Appeal by defendants from judgment of FaL oNBRIDGE.
CJ.K.C., who held that the plaintiff was entitled to an office in
the ecity of Windsor, wiuch is the same county, but is not the
county town. His judgment reqnired the defendant to provide
a proper office for the plaintiff, who is clerk of the peuce and
Crown Attorney for the (‘ounty »f Kssex at Windsor.

Held, 1. There is no authority for ssying that the Crown
Attorney or any other officer cornected with the courts of jus.
tive can compel the county council to provide nffices 'n Windaor.
The clerk of the County Court, the deputy clerk of the Crown
and the registrar of the Surrogate Court in each county are re-
quired to hold their offices in the Court House or at some con-
venient place in the county town, but in the case of the County
of Kssex each of these officers may keep ‘‘an’’ office at some con-
venient place in the city of Windsor: R.8.0. 1897, c. 51, 1. 156;
¢. B3, s T;e. 89,8 13, Appeal allowed.

Wigle, K.0., fo. plaintiff. A. H, Clarke, K.C., for defendants.




Full Court.] ~ [Nov. 22.

Grano Tronx Ry, Co. ¢, Crre or ToroNto.
CaNapiaN Paciric Ry. (. v. Crry or ToRONTO.

Appeal to Privy Council—Leave to allow security—Matter in
controversy——dl urisdiction. '

This was an action to declare that »u order of the Railway
Committee of the Privy Counecil dated Jan. 14, 1904, and an
order of the Governor-General in Council approving the same
were made without jurisdiction and therefore invalid.

At the trial ANgrin. J., dismissed the actions. An appeal
from his judgment was heard Sept. 17, 1907, by the Court of
Appeal and was dismissed. The present motion was by the
plaintiffs for the allowanee of sceurity upon a proposed appial
to the Judicial Committee of the Privy Council. Judgment was
delivered by

OsLER, J., who said that ap appeal did not lie 2s of right
under R.8.0. 1897, ¢. 48. The controversy was not as to a
pecuniary amount or of a pecuniary nature. It was simply as
to the validity of an order of the Railway Committee. If it were
a matter involving directly the value of proporty affected by the
adjudieation in the action the’ value might be shewn by affidavit
as pointed out in the Falkners Gold Mining Co. v. McEinnery
(1901) A.C. 581. This was an action of a very different nature,
and the decision of the Supreme Court of Canada in Toussignant
v, County of Nicolet, 32 8.C.R. 358, though not binding upon the
Court of Appeal on an applieation like the present, proceeded
upon reasoning quite applicable to the Ontario Aect ab-ve eited.
See Gillett v. Lumsden (1905) A.C. 601, and City of Toronto v.
Toronto Blectric Light Co., 11 O.L.K, 310. The applicants must
he left to apply for leave to appeal and their application for the
allowance of security refused.

Merepita, J.A., dissented, saying that he found it impossible
to agree that the matter in controversy did not exceed $4,000.
The applicants had been ordered to erect a bridge, vhich would
cost them tens, if not hundreds, of thousands of dollars, The
legislature meant the substantial matter in controversy, and the
substance of the controversy was the bridge.

R. C, . Cassels, for the Grand Trunk Ry. Co. armour, K.C,,
for Canadian Pacific Ry, Co. Chishelm, K.C'., for City.
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HIGH COURT OF JUSTICE.

Meredith, C.J.C.P.] MARCILLE v. DONNELLY. [Nov. 18.

Landlord and tenant—Duty of landlord to repair—Liability of
landlord to stranger injured by mon-repair.

Action by plaintiff, who was a guest at an hotel, for injuries
sustained by him owing to his having fallen through an opening
- in the floor of the verandah of the hotel. The jury found that
this verandah was dangerous to persons using it; that the defen-
dant had notice of its condition before the plaintiff was injured;
that he was injured owing to the condition of the verandah, and
was not chargeable with contributory negligence.

Held, the plaintiff, a guest, had no cause of action against
the landlord.

The plaintiff’s case was based upon the theory that as be-
tween the defendant and his tenant the defendant was under
obligation to make repairs, but

Held, following Cavalier v. Pope £1905) 2 K.B. 757, (1906)
A.C. 428, and Cameron v. Young (1908) A.C. 176, that the
plaintiff could not recover, because, even if there were a sufficient
covenant, the plaintiff was a stranger to it, nor could he recover
on the theory that by reason of the covenant the plaintiff was to
be considered as in possession of the premises and in control of
them.

German, K.C., for plaintiff. McCarron, for defendant.

Divisional Court, Chy.] [Nov. 25.
Grammam v, Lamp Co.

Sale of goods—Injury in transit—Delivery to carrier f.0.b.—
Passing of property.

Action for price of a number of barrels of apples sold by
plaintiff to the defendant and delivered to the Grand Trunk
Ry. Co. at Belleville, to be forwarded to plaintiff at Regina. The
apples were damaged by frost in transit. Brrrton, J., the trial
Judge, gave judgment in favour of the plaintiff. The apples
were to be carried to Regina and to be paid for c.o.d. there. The
goods were sent with contemporaneous bills of lading made out
to the seller, or his agent, the Bank of Montreal, to be held



against the arrival of the goods. Drafts at sight were aiso for-
warded with the bills of 1s fing, to be accepted and paid by the
defendants, and upon payment the bills of lading were to be
handed over to the defendants. The invoice did not say that the
goods were shipped on account of, or at the rizk of, the buyers,

tereas the bills of lading did shew that the goods were shipped
as the property of the seller, or of his agents, the Bank of
Montreal. :

Held, 1. 'The shipment ‘‘f.0.b."’ at Belleville was not a con-
structive delivery to the carrier for the purcuasers; it was a
delivery of possession to the railway company pursusunt to the
bill of lading, and for the seller or his agent , the bank, st
Regina ; and ne delivery of possession to the purchaser was con-
templated till he aceepted and paid for the apples at Regina.
Till then possession and property were alike withheld by the
soller, and, in this view, the property was to be divested from
him and lodged in the purchasers first and only when payment
was made.

2. When the seller selected the apples celled “or by the order
and placed them in barrels on the cars ‘‘f.0.b. Untario,’’ he had
to that extent appropriated the apples to the particular contract,
but he had not done so unconditionally by reason of the terms of
the bill of lading. By these he had retained for himself and
the bank the power of disposal or control till [ ayment at Regina.

MeGregor Young, K.C., and W. 8. Morden, for plaintiff. JI.
Cassels, K:(',, for defendants.

A otpremnsy.

Province of fhanitoba.

e

KING’S BENCH.

Mathers, J.] FusTER 1. STIFFLER. {Oct., 26,

Vendor und purchaser—URight of purchascr lo recover after con-
veyance in respect of incwnbrences then discovered—Trans-
fer under Real Property dct—Mistake as fo amount of in-
cumbrances—Caveat emplor—~Misdeseription in particulars
of sale.

The plaintiff agreed to purchase from the defendant sertain
Winnipeg eity property for $11,200, ‘‘assuming the sum of
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$5,5600°’ on it and to pay for it by conveying to the defendant two
farm properties valued at $10,500, subject to an incumbrance of
$200, the ditference, $4,600, to be adjusted by the defendant
giving two mortgages on the farms. The plaintiff then accepted
transfers of the city property under the Real Property Act, and
conveyed one of the farms to the defendant, who gave a mortgage
for $2,000 upon it, the proceeds of which were paid to the plain-
tiff. The plaintiff then discovered that the total incumbrances
on the city properties exceeded the amount assumed by $950.
‘He then postponed the conveyance of the other farm to the
defendant and brought this action to recover the $95¢ and for
other relief,

Ileld, that, in the absence of any express provision for com-
pensation or any warranty or any false or fraudulent represen-
tation as to the amount of the incumbrances, and of any covenant
against incumbrances in the transfer to the plaintiff, express or
implied, he could not recover in respect of the $950.

Joliffe v. Baker, 11 Q.B.D. 255; Besley v. Besley, 9 Ch. L.
103, and Clayton v. Leech, 41 Ch, D, 103, followed.

Hoskin, K., for plaintiff. Montague, for defendant.

Maedonald. 1.} [Nov. 8.
Apcoek ¢, Manrrosa Free Press Co.

Costs—Scewrity for costs—Libel—Dismissal of getion.

* Held, 1. An order made under 8. 10 of the Libel Act, R.8.M.
1902, c. 97, requiring a plaintiff residing in the province to give
security for the defendant’s costs of a libel action, may, by
virtue of the special provisions of that section, contain a direction
that, in default of compliance with the order, the action shall be
dismissed unless the court or judge upon special application
for that purpose shall otherwise order, just as in a case when an
order is made under Rule 978 of the King's Bench Act against
u person nct resident in the provinee.

2. Notwithstanding s. 1 of e. 12 of T & 8 Edw. VII,, security
in an amount exceeding $300 may be ordered when the circum-
stancer justify it. as that sectivs provides that the trial judge
shall have, in‘certain cases, a diseretion to order the allowance of
any amount of costs greater than $300 within the limit of costs
ordinarily taxable.

Blaciwood, for plaintiff. Ormond, for defendants,




REPORTS AND NOTES NOF CASES. . 57

Macdonald, J.] SanrMaN v, McoCaLr, [Nov. 22
Movtgagor and mortgagee-—Redemption after sale by mortgages
—Betting aside sale for gross wnder-velue.

Held, 1. After sale procesdings regularly taken by a mort-

gagee of land under the Real Property Act, R.8.M. 1902, o, 148,
pursuant to &s. 108 to 112 inelusive, whereby the property is sold

to a bond fide purchaser, who makes the first L.ayment called for

by the terms of sale and hinds himself to eomplete the purchase,
it is too late for the mortgagor to apply for redemption even if
the purchaser has made default in striet compliance with h's
agreement. )

2. The fact that, in such a case, the purchaser has not yet
received his transfer from the mortgagee makes no difference.

3. A sale by auction for $4,850 of & property valued at $7,200
is not a sale at such a gross under-value that equity should
interfere to set it aside.

Baker, for plaintiff, Gell, K.C,, and Hughes, for defendants.

Full Court.] [Nov. 29,
seorr e, CaNaniaN Paciric Ranuway Co.,

Negligence—URailway company—Brakeman injured whilst going

between ends o; moving cars to uncouple——Defrctive appara-

tus—Raihway Act, Ir.8.¢), 1908, ¢. 37, 5. 264(c).

At the new trial granted by the Court of Appeal, =3 noted
ante p, 522, the jury found a verdiet for the plaintiff. 7

Held, that, upon the facts there stated, there was cvidence
sufficient to warrant the verdiet of the jury, and that it should
stand.

Macneill, tor plaintiff, Curle, for defendants.

Province of British Coumba.

SUPREME COURT.

B

Morpison, J.] Wison ¢ Kenuy. [Nov, 10,

Practice—-Workmen’s Compensation Act, 1908-—Pleintiff pur-
suing his common law and statulory remedics concurrently—
Dismissal of common law aclion—Assessment under Work-
m. a’s Compensation Act—Costs—Discretion,

When the plaintiff failz in his common law action, the eourt

R K
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has power in its discretion to deal with the costs of the action
or of proceedings under the Employers’ Liability Act.

Held, in the circumstances in this case, the plaintiff having
been awarded compensation under the Workmen’s Compensation
Act, that he should have costs following the event upon the dis-
missal of the action,

C. B. Macneill, K.C., for plaintiff. Craig, for defendant.

Morrison, J.] KENDALL v. WEBSTER. [Nov. 19.

Company—Winding up—Action by liquidators—Sanction of
court—=General manager—Duty as servant or agent—Trans-
action on his own behalf similar to those of company—Lia-
bility to account for profits—Trustee.

In an order for the winding up of a company, it was provided
that the liquidators, with the consent and approval of the in-
spectors, appointed to advise in the winding up, might exercise
any of the powers conferred upon them by the Winding-up Aect,
without any special sanction or intervention of the court institut-
ing or defending an action constituted one of the powers. See.
38 of R.S.C. c. 144, enables the court to provide by an order
subsequent to the winding-up order that the liquidator may
exercise any of the powers conferred upon him by the Act with-
out the sanetion or intervention of the court.

Held, that it is necessary to obtain an order, subsequent to the
winding-up order, so as to get the benefit of s. 38.

Defendant, as general manager of a company, engaged a
timber cruiser to cruise and locate certain timber, which he did.
On his way home from this work, the cruiser discovered a
quantity of timber which he disclosed to defendant, and entered
into an arrangement with him for staking and acquiring it, but
declined to deal with defendant as representative of the company.
Defendant drew a cheque on the funds of the company for the
Governmetit dues on this timber, but did not cash the cheque, and
the transaction appeared in the books as ‘‘Kitimat Limits.’’

Held, in an action to account for the proceeds of the sale of
this timber, that defendant was not acting as the representative
of the company, and was not a trustee; and that the making of
the entries in the books did not estop him from explaining the
circumstances,
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Burns and Walkem, for plaintiffs. L. G. McPhillips, K.C.,
and Laursen, for defendant.

Obituary.

Hexry Harron StrATHY, K.C.

The profession in Ontario will have heard with much regret
of the death of Mr. Henry Hatton Strathy, K.C., who passed
away at his residence in Barrie in the County of Simecoe on the
20th ult. Having so recently spoken of his career (see ante, p.
217), it is unnecessary to repeat what was then said. Had his
life been spared he would probably have followed the example of
many of the profession who have moved to Toronto and there
taken a foremost place at the Bar. His wise eounsel and careful
attention to his duties as a Bencher of the Law Society will be
felt as a great loss; whilst in his own town and amongst his large
circle of personal friends his presence will be greatly missed. -

Book TReviews.

The Law and Practice relating to Letters Patent for invention.
By Tuomas TerRreLL, K.C., 6th ed., by Courtney Terrell,
Barrister-at-law. London: Sweet & Maxwell, Limited, 3
Chanecery Liane, W.C. 1909.

A revised and enlarged edition of a standard book. As is
well known to all who have to deal with patents of invention this
treatise is recognized as the best on the market and the one most
in use in this country. The fourth edition was published .only
four years ago, but the present one is justified on the ground
that the Act of 1907 has since come into operation. The appen-
dix to this volume contains some useful hints for the preparation
of agreements and deeds most commonly used in patent con-
veyancing. It also contains a report of the trial of the applica- -
tion to revoke the Hatschek patents decided in March last, which
related to patent operations carried on exclusively outside the
United Kingdom. This addition will be specially useful to those
connected with patents who ecannot readily obtain access to the
English Reports. Much of the work has been re-written, and a
chapter on ‘‘Subject Matter’” has been added.
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Beneh and Bar.

———

JUDICIAL  APPOINTMENTS,

James Alexander Macdonald, of Rossland, British Columbia,
K.C., to be Chief Justice of the Court of Appeal for the said
provinece, with the style and title of Chief Justice of the Court
of Appeal, 80 long as the present Chief Justice of the Supreme
Court of British Columbia continues to hold such office, and
thercafter with the style and title of Chief Justice of Brtish
Columbin,

Hon. Paulus Eniilius Irving, a puisne judge of the Supreme
Court of British (‘olumbia, to be a Justice of Appeal of the Court
ef Appeal for British Columbia.

Hon. Archer Martin, a puisne Jjudge of the Supreme Court of
British Columbia, to he a Justice of Appeal of the Court of
Appeal for British (‘olumbia.

William Alfred Galliher, of the city of Vanecuver, B.(C,, Bur-
rister-at-law, to be a Justice of Appeal of the Court of Appeal
tor British Columbia,

Denis’ Murphy, of Asheroft, B.C., Barrister-at-law, to be a
puisne judge of the Supreme Court of British Columbia viee Mr,
Justice Irving, promoted to the Court of Appeal.

Franeis Brooke Gregory, of the city of Vietorig, B.('., Bar-
rister-at-law, to he puisne judge of the Supreme Court of British
Columbia, vice Mr, Justice Martin, promoted to the Court of
Appeal.  (Nov, 30.)

The Living Age. Boston, Mass., 1.8.A.~Those who de not
take this publieation cannot grasp the extent of its utility in
presenting to its readers the cream of the various reviews and
selections from xome of the best of the many magazines now pub-
lished. There is such an amount of trashy literature in these
days, that it is refreshing to have laid on our table, week by
week, 8o mnch of the hest learning and research ou a variety
of subjects,  We have had lately several artieles in relation .o
Canada and other parts of the Empire which have been read with
great interest, Space does not permit to give the titles of these
i detail, but our readers would do well to subseribe and see for
themselves,
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INDEX

Acoident—

To child of four years—Death—-Liability, 607
Nee Imsuranee--Negligence.

Acquiescence—
Company---Forfeiture of shares.

Action
Nee Magistrate,

Adjoining-

Meaning of, in legal dovumonts, 187

Adjoining proprietor-—
Lowering level of water. 254

Administration—

Debt barred by statute Residuary legates, 70
Death out of jurisdiction - Amendment, 246

Executors in England- Ausets in India  Misapplication of assets by
fureig 2 administrutor, 676
Nee Lord CampbelPs Aet Will,

Admiralty—

Nee Maritime faw,

Adopted ohild--

Ner Lord Camplell's Aet,

Agent-—

Nee (Commission,

Aliens--

Treaty privileges to, HH
wiatisties of Allen Act, 58

Ambiguity--

Nee Will, eonstruetion.

Amendment—

Ree Adminiatration,

Anarchy—

Evidenve of, in high places, 27

Animal--

Negligence - Master and servant, 367
Ravage domestic - -Scienter, 845




762 CANADA LAW JOURNAL.

Annuity—
See Will, construction.

Antecedent debt—

See Consideration.

Appeals— :
Discussion of reforms as to what should be the final (mut of Appeal.
10, 177
Practice—Cross appeals, 45
To Judicial Committee.
From Quebec, 445
Supreme Court staying proceedings, 752
Matter in controversy—Order by Railway Board to build a ln idge
—Amount. 753
To Supreme Court.
Proceedings not originated in Superior Court, 32
Interest in land—Future rights—Duty or fee, 33
Amount in dispute—Interest—Collateral matter, 76
Reference to assess damages—Final judgment, 404
Extension of time—Application after 60 days—Jurisdiction of
Court of Appeal-—Special circumstances, 203, 290
From Court of Review. Quebec, - 445
Matter in controversy—Waterworks—Municipal franchise, 447
To Court of Appeal.
Leave—Order of Divisional Court. 78
In Ontario—Statistics, 590
Court of Review, Quebec. 290. 445
See Liquor License Act.

Appearance—
Nee Practice.

Appointment, power of —

Exercise by earlier will--Revocation, 66
By donee of power of new trustees, 193
During coverture by deed or will—Exercise, 604

Appropriation of payments—
See Company.

Arbitration—
Award based on supposed trade custom—=Setting aside. 74
Between Dominion and Province of Ontario, 446
Agreement to refer—Staying proceedings, 598

Architect—

Limitation as to cost of building—Excess-—Right to fees, 91

Assessment— ]
Principles of, as to rentals, 408
Income of banks, 492
See Taxes.

Aggsignments Act, Manitoba—
Set-off —Counterclaim—Lien for costs, 523
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Attachment of debis—

Wages—Priority, 252

Attorney-General—

No action to be brought without his fiat Refusal of flat—Right to
relief, 81, 164

Automobiles—
Respeetive righls of pigs and. on highways, 378
Taken out amd driven by another, 5894
Skidding on slippery roud--Negiigence. 872
Ilecent decisions as to. diseussed. 427, 456, v27. 469

Baggage—

Personal  Meaning of, 572

Bailment-—
Hire prrehase agrecment  Power to owner to take possession—Arrears
of rent, 128
Nee Master and servant.

Banks -
The government iserediting the, 443
Lien~-Stock broker--Pledging clients’ seenrities, 643
And brokers Dealing with suspicions money, 702
See Trustee,

Bastardy proceedings- -

Nova Neotin- - Evidence, R4

Bench and Bar--

Judieinl responsibility fo obey the law. 736

Judicial appointments in Canada.
George Nmith -Junior judge. Essex, Ont. 84
Mr. Justiee Anglin to Supreme Court, 163
W, W, B. MceInnis-—Connty judge. Vancouver, 208
A, Dy Caworon- Court of Appeal, Manitoha, 373
. H. Barry - Supreme Court, New Brunswick. 418
1. A. MeKeown- Supreme Court. New Brunswick. 418
J. H. Denton- Junior judge. County of York, Ont. 418
(. J. Mickle -Junior judge. Manitoha, 418 ’
J, F. Maelean- Pistrict judge, Saskatchewan, 416
. M. Rogera - Junior judge. Northumberiand and Turham, 416
¢'. R. Fitch--Distriet judge, Rainy River, 418
John MeKay - Junior judge. Thunder Bay, 458
¥, A, (3. Ouseley-—District judge, Moose Juw, 535
4. O, Noel— Distriet judge, Athabasca, 536
W, A, D. Lees- District judge, Wetaskiwin, 538
E. C. 8. Huyeke, K.C.—-County Judge, Peterboro, A38
F. C. Dugns- -Superior Court. Quobee, 578
(. H. Barker- -County Court, Nanaime, 814
R. F. Sutherland  Judge Supreme Court. Ontario, 870, 723
sir Louis Jetto—-Chief Justice, King's Bench, Quebee, 725
i.. R. Roy—Judge Superior Court, Quebec. 735
J. A. Macdonald—Chief Justive of Appeal, V.0 760
Denis Murphy---Judge Buprome Cour., BC,, 760
F. B. Gmgorym.ludge of Rupreme Court, R.L. 760
Judges of x’utpvn!-» ritish Columbia. 780

Resignation of Mr. Justice Maclennan. 155

[Tnratisfactory course of judieial deeision. 270
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Bench and Bar—('antinued.
Judicial changes in England, 137
Oath of judges in lsle of Man, 216
H. H. Strathy, K., -Rketeh of life and portrait, 217
Death of---Obituary notice, 759
The late Sir James Robert Gowan, 218
Excellence of judicial appuintments in England, 2034
The late H. L. »unn and portrait, 337
Hon, Colin (v .phell--Sketeh of life and portrait, 377
Judge’s oath in Isle of Man, 308
James Muir, K.C.—8keteh of life and portrait, 417
4. F. Smith, K.C.. rexigns povition of editor QLI 470
Thos. Mulvey, K.C.. appointed Under Neerotary of State, 47u
More judges, need of, in England, 514, 650
Our flag at Osgoode Hall, 643
More judges for Ontario. 684
Retirements from Maritoba Hench  Chief Justice Dulimie and My, Jus.
tice Phippen, 703
The British Columbia Beneh, 735
Judges an directors of ecompanies, 738
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Benevclent association---
Election of officers-—Right 1o vote, 364
Riglt of member to sue atier eeasing to e such, 6t
Approprintica of benefit by will, 483

Betting- -

Race track -Bookmaking, 373

Bill of lading--

Neg Maritime law

Eill of sale—
Nee Carrier,

Bill posting—
Offersive " cade  Restrietive eovenant, 477

Bille and notes—-
Non-trading pactpee<hip, 44, 363
Holder for value without notiee- Faodorsemant -Estoppel, 19
Conpany- - Signature of direetor - Dersonal liahility, 125, 441
teregular endorsement: Payee aguinst endor-er, 327 478
Uossideration - Promoting passing of Act, 34t
Alterntion in endorsement, 345
IHegal transaction  Compromire and forehbearanse, 320
Endersement by unincorporated asanciaon, 321
Fraudulent halder and bond fide purchn<wer. 868

Book debts-

Coversd by words “goods and vhattels

"

Finadem generis, 32u

Book Reviews-
Seaborne'. Mavual on Vendors and Puichasers, 135
Mews' Annunal Digest, 135
Law Reports Annotated. 136, 335, 810
Butterworth's Yesrly Digest, 213
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Book Beviews—Uu..tinued
Furoign Judgreents and Jurisdiction, by Sir Francis Piggett, 214
Digesy of the law of Ageney, by William Bowsizad, 218
Butterworth’s Workmen’s Compensation Casze, 215
The Law of Firo Insurance in Canada, by E. R. Camercn, K.C, 415
The Time Limit on Actions, by J. M, Lightwood. 418
Roscoe on Maritime Collisions, 4vd
Dobson on Death Duties, 406
Frost on Guaranty Insurance, 486
ommentary on the Bills of Exchunge Act, by Mr. Justice Russell, 533
Ingpen's Law Relating to Executors and Adminiatrators, 34
Supplement {o Lord I°: dley’s Treatise on the Law of Partnership. 538
The Mining Law of Canada, by A. B. Morine, K.C,, 81
Soliciturs’ County Court Costs, by Samuel Freeman, 81§
Criticism of fuoke v. Hicland G.W.R, (0., 852
The Legislation of the Empire, "y Rt. Hon. The Earl of Rosebery 390
Stephmnson on Mortga.oa, 68
Kelke's Company Law, 691
Philllwsor on Belligerents, o4}
Torrell on Patent Law. 758

British Columbia—
Court of Appeal constituted, 753
Asnointment of judges, 735, 780

British North America Act--

Nee Consti? ‘ional law.

Broker---
Nee Uripeipa! and ngent - -Stoek broker.

Building—

Meaning of the word. 424

Canada Temperance Act—
Conviction fir =-cond offence, 485 ) .
Proceadinge prior to warrant—Justi~es—Disqualification, 480

Capitsl punishment--

Diseussion as to. 625, 643

Carrier-
Lt huggage—~E ont “aet—~Condition lmiting Hability - Li-.iting dav.-
ages, 35 ) . )
Lion—Bil of sale Hai'way giving ervedit for freigi. with, rgat of
Hey, 236

Case law——
Argl foat writers, 718

Cars stated--

Reguisites of - “rwedure, 107, 149

Certinrari—
Right of appeal from singls judge, §1



768
Charity—

UANADA LAW JUOURNALL

Beheme lpmvmg abortive—Return of eontributions, 581
es Will, construction.

Chiidren—

8ee Infart.

Clerk of the peace—

Providing offices for, 752

Cluh—

8ee Liguor License Act.

Coal-—

Quality. Construction of contract, 518

Commission-

On sale of land, 49, 88, 245, 404
Failure of agmt to complete sale, 171
Recret agreement to divide, 250

Company—-

Critleiamz on law as to, in Outarie, 145, 220, 3is
The granting of charters—Law and practice, 587
Bondﬁolders_. creditors and provisional directors—-Position of, 25
Debenture holder’s action  Deficient security  Prineipal and interest
-—Appropriation of payments--Surplus, 68
Interest cheques to trastees ontstamding when winding up onder
muade, 744
Bonds - -Constraetion, 477
Bonus out of profits—Issue of paidoup ~hares, 47
Prospect us—Adyertisement is-—ireetor, 240
i{esulu(iun of direetors jneonsistent with, 282
Commeneing business, 204
Sharss—=Sale of— Defoctive trannfor - eeeptunee, 78
Applieation for—Minimum <subseription not sfated, 140
Conditional subseription for, 382
Allotment of—Delegation of diveetor's anthority, 408
Forfeiture of —Aequioseence, 413
Pledgee—Right of pledgee (o transter, 430
Direotors—Provisional—Powers, 201
Incomplete Board. 408
Paying dividends out of cupital, 477
Shurcholders’ address book~Right of inspection. 198, 478
Linbility on bili of exchange sceepted by divector, 1681
Action m name of-——Right of sharcholders to control, 192
Unlicensed foreign company suing on foreign judgment, 211
“Carrying on business"—Clsts, 211
© Regiatered in Enfﬁlnnd operating abroad, 748
Manager, profit by—Rights a~ to, 253, 738
Powers of, 253, 708
Contract under seal, 204
Responsibility of, for malicious act of employess—-Arrangement with
creditors—Staying execution. 301
Winding up—Mortgagee in possession, 92
Debenture stockholder-—Unpaid interest. 319
Volintary—Amalgamation and reconstruction, 350
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Preferentinl shares—Distribution of wsseis, 351, 485, 000
Bale of business to “another eompany,” 747
Action by liquidator—Sanetion of eourt, 758

Nee Bills and notes—Corporatien--Solieitar,
Compensation--.

Nee Expropriation.

Condition—

See Cavrior,

Condition substequent—
Nee Doed,

Conditional sale--

Lien note-—Bbealor disposing of horse i ordinary eourse of business, 211
Nee Fixtures,

Conflict of laws--

Laml in foreipn eounntey -- Lex situs, J98

Congo-

History of the Inforne on, T2

Consideration -
Amecedent debt, 100

Con: citutional law- -
Dispute between Domindon and a provinee belore Exchegner Coure to be

docided by striet law, 202

Extinguishment of Indisn title—Which to pay, 202
B, N AL Aet-—Logislitive jurisdiction— Confliet between Dominion and

provinee on same sabjeet, 237
Trade and eommeree---Snrly elosing by-law, 483

Dirallowanee of provivelnl Acte—Seope of powers as to. 207, 447
Dominion lands— failway belt, B.C. 410

Provineial legixlinture—Staying aection forever, 451

Unjust impolitie legislation and its disallownnee, 437

Nale and quality of milk—-Adulteration, 44

Nee

t'onfiiet of laws. -Provinelal Leglalature Rouily Afries.

Contempt of oourt---
Publicaiion hy newspaper pepding trinl, 43

Kee

Fair trial-—Politieal controversy, 43
dndgment debtor—-Trinl,

Contract—

Novation—8ub-contrnetor- - Order from contine{or on owner, 31
Evidence to vary written, 48

Surrennding eireumstances, 85

Agreement to pay workman certain fixed wages, 52
Inability to perform--Repudiation, 207
Narvico—Agreemeut tu refer dispute w foreign tribuaal—-lnjunedion,

37

Rale of land—Danages-—Unpaid wtalment, 385

Agreement for agreoment for puoehase of land—-Deseription, 360
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Contract-—Uontinued,

Sale of growing timber—Mutuslity-—~8peeific performance, 745

Rignature by - person unatie to —Verbal agreement—Sales of
“oods Act, 387 res )

Permit mt huy-—Right to eaneol, 522

Re-furmuuon— Consont~Evidence to vary, 530

Construotion—\ork and materinl—Npeetticati-nx, 579

Contracts by telegraph considered, 817

lraplied—Services to near relative—Remuncration, 120

Ree Oarrior—Coal--Muaritime law—Mauster and sorvant-—Rallway--Ven.
dor and purchaser—\Waterworks,

Cunversion—
Renl estate . ~Infant, 68

Copyright-

Musle—Pirated copy, 2814

Coroner- -

Banmons to, for inquest—~Warrant—Servier outside county, 130
Jusue of warrant o ministerinl set—Certiorari, 330

Corporations—-
The moral responsibility of, considered, 52
Nee Company,

Ccrrespondenoce-- - -
Costs on distresses for rent, 120
Legislation extraordinury. 283
The Government and the hanks, 443
Murder and its punichment, 444

Costs---

Witness fees—Qualifying witness to give evidence, 482
Counsel fees-—LCo-defendants—Three counsel—Seiontific evidence, 747
Security for—Aetion by trusteea-—Nominal plaintiifs. 125
In Probata C'ourt, 18R
Prompt application for, 336, 4123
Direretion, 372
Newspaper action«- -Nee Newspnpor,
Nee Expropriation,

County Court-—
British Columbla—Jurisdietion, 02
Manitoba—Turisdiction eannot he given by consent, 24§

County Judge's Criminal Court- -
Eleetion to ha tried before, 359
Pixing day for trint—Tnrisdietion of judge, 350

Court of Revision--
Jurisdietion of, limited to statutory extent, 881

Covenant— :
Ree Rew  ‘etive covenant—Vendor and purchaser,

Erouis icion
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Criminal Jaw—

Cirgumsiantial evidence— [dentity, 52

New trinls, 83

Whipping as & punishment, 118

Offenen by forcign sailor on British ship, 265

Cruelty to animals, 422

To four animals—Lonviction as to ench, 674

Evidence—Admission by prisoner, 323

Hoyal prerogative of purdon, 468

Abortive hearing—Re-hoaring, 471

Prisoner deaf and unable to understand proceadings—Lnnaey, 472

Amendmant of information—Delay, 522

Right to shoot an oscaping criminal, 577

Juatice of the geace-—smiement to, by prisouer—illegal issus of sum-
mons thereoas, 613

Capital punishment considered, 828, 643

Recent misoarriages of justice in murder cases, 693

Ner Certiorari-—County Court Judge's Criminal Court—Cruelty to
animals—Embesglenient-—Marder - Stipendiary maglstrate . -
Subpena- - Vagrant,

frown—-
Liability for negligence, 74, 449, 879
Demise of--Right of retion does not abate on, 78

Crown Attorney--

Providing offices for, 752

Urown lands—
Location tickets—Rights, 3) '

Oruelty to animals—-

Ree Criminal law,

Custom of trade—
Ree Arbitration.

Customs Aot—
Alleged breach—Costa, 448

Damages—
Breash of warranty-—Costs, 48, 87
Exeessive—Solatium doloris, 483
{Aquidated or penalty, 881
See Food—Infant—Insurance  {(aeeldent) —Maritime law—Railway—
Trade union. .

Deed—
Reotiflcation of-—Cases on, 434
On testamentary documents, 520
Condition subsequent—~Conthigent interest, 717
Descriytlﬂna-See Contract.
8= Mistoke—Vendor and purchaser,

Defamation—
Ree Libsl and siander.
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Davolution of Estates Aot-—
‘The Act and real assets, 82!
Fugpestions for amendment of Ontario Aet, 665

Delivery—
Nee (Gift. Sale of gomds,

Demurrage--
Nee Maritime law,

Dentist—
Unregistered—Deoseription, 124, 583
Unprofessional conduct, 208
Company carrying on business as, 748

Dicey, Professor—
Hin opinion of Ontarie legislation, 457

Dissillowance-—
Nee Constitutional T,

Discovery—
Examination for——Slander—>Fair comment. 185
Lidbel— Particulars, 246
Officer of company, 336
Park Commissioner—Logisiative funetiovary, 372
Interrogatorvies, 574
Production—¥videnee excluxively in support of party producing, 688
Nee Evidence. .

Distress—
Nee Exemption—TLandiord and tenant—"Taxes,

Division Court—
(pder to eommit debtor - Power to veseind, 05

Divorce- -
British Columbin—Iurisdietion of Supreme Cowrt of, 133
Petition-—Both lewding immoeral lives after separation. 212
Nignature by wsolicitor, 213
Mraetice—Co-respondent—Death of---Abatoment, 475
Damages—jnry. 374
Domieil, 574

Doniestic relations—
Nee Contraet--Husbid and wife - Infant— Pavent and child,

Domicil
See Divoree-— Hushand and wife,

Domimion Lands Act -
Charge ereated bofore patent, 248, 323

Peclaration of Minister of Inferior as to—Jaetoppe], 248, 525

e
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Doubls possibility—

Power of appointment, 748

Dower—
Assignment of —Time for usesrtaining value, 476

Drunkenness—-
See Murder,

Dying declaration—

Sufhiciency of, 872

Easemeni—
Not taxable—Extinetion by tax sale, 2u5
Expropriatio of, 467, 667
Nec Kxproprintion -Tuxes, sale for--Vendor and purehaser,

Editorials—
Lawyers awd law reform—Ontario Bar .Association, 1

71

Company law-—Bond holders, ereditors aml provisional directors, 25

Anarchy—Newspaper lauwlessness, 27

'The moral responsibility of corporations, 57

Wife's right to independent advice, 81, 63

Defamers by trade, 63

Public confidence in public justice, 64

Socialistie sayings, 85

Hon. A, 'B. Morine, K.C.—S8ketch, 97

John Morrison Gibson, K.C., Lieutenant-Giovernor of Ontario, 08
Courts and their critics, 99,

Cancellation of treaty privileges to alien subjects. 101
The Judicial Committee of the Privy Couneil, 102

The Jaw's delays, 117

‘Prial Ly newspaper, 118

Punishment by whipping, 119

What are the functions of a Provineinl Legislature-~The distinetion

between public and private purposes, 137
Ontario company Iaw-—Critinisma of existing Acte, 145, 220, 338
Changes in the Bupreme Court Bench, 155
Judicial changes in England, 157
The Bupreme Court and the nation, 177
New Rules of the Judieial Committee of the Privy Council, 186
The mesning of “adjoining” 187 :
Henry Hatton Strathy, K.C.—S8keteh, 217, 788
The late Bir James Robort Gowan, K.(LAL{L, 218
The evils and dungers of ?ublicity. 231
Judicin! appointments in England, 234
Bir James Whitney's invasion of the vights of munivipalities, 257
Dominion legislation——Review of, 261 ’
The unsatisfactory course of judieinl decisions.—Case law, 270
Negligenes of servani lemporarily transferred to another, 272
Noturier, their origin and office, 277

Scope of the power of the Dominion (Government to disallow provincial

statutes, 207
The South African Aet of Union, 307
The late Herbert T.. Dunn, 337
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Editorials—Continued.
Newspaper law reports, 346
Hon. Colin H. Campbell, K.C.—Sketch, 377
Anomalous or irregular endorsements on bills and notes, 378
James Muir, K.C.—Sketch, 417
The Kinrade case, 418
Little Englandism—Appeals to the Privy Council, 422
Recent motor car decisions, 427, 594, 669
Rectification of deed, 434 .
Unjust and impolitic provincial legislation and its disallowance—
Opinion of Prof. Dicey, 457
Capital offences and the Royal Prerogative, 463
Responsibility of corporations for malicious acts of employees, 467
The social status of a hangman, 468 .
J. F. Smith, K.C,, late editor Ontario Law Reports, 470
Thomag Mulvey, K.C., Under Secretary of State, Canada, 470
Sharp practice in high places—The expropriation of easements, 497
Railway tickets and travellers, 499
More judges in England, 514, 661
The relation between contracts of service and of bailment, 537
The dog and the potman—~Rylands v. Fletcher, 551
The right to shoot an escaping criminal, 577
The granting of charters—The Secretary of State justified, 587
Appeals in Ontario, 590
Aliens Act statistics, 591
The newspaper press and filth dumps, 593
Contracts by telegraph, 617
Devolution of Estates Act and real assets, 621
Extended meaning of the word “building,” 624
Protection of children—Cooke v. Midland G.W. R. Co., 825
Capital punishment, 628
Libellous use of portrait, 638
Unauthorized publication of photograph—Right of privacy, 641
Alteration of typewritten instrument made in duplicate, 842
Our flag at Osgoode Hall, 643
Provincial police, 856
As others see us—Ontario legislation as seen in India, 858
More judges in Ontario, 659
The Devolution of Estates Act-—Suggested legislation, 665
Expropriation of easements, 497, 667
Bills and notes—Fraudulent holder and bon fide purchaser. 608
Miscarriage of justice—Recent criminal cases, 693
Statutory revision—Consolidation and grouping of subjects, 697
Succession duties—Hardships of, 699
Banks and brokers—Liability for fraud, 702
Retirements from the Manitoba Bench, 705
Absolute immunity in defamation—Judicial proceedings, 706
The Inferno on the Congo, 712
Law writers—Authority of case law, 716
Legal education—A criticism of methods, 729
- Judicial responsibilities, 736
The fallacy of the doctrine of public policy, 737

Ejectment—
Mesne profits —Expenditures—Set-off, 406

Ejusdem generis—
See Book debts—Will, eonstruection.
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Elections—
Dominion —

Petition—Bervice of——Extension of time, 230

Substitutional, 239
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Presentation aftar hours on last day—-Extension of time, 241

Proliminary objection—Cross-petition, 448

Ree Quo warranto,

Eleotricity-——

Electric company—Adact requiring schedule to be filed, 242
Rautes chargeable to consumer—Construction, 242

Nece Neytligence.

Embezzlement—

Case stated ar to procedure—Amendment, 109
Simultaneoux trial of several charges. 16D

Employers and Workmen's Aot—
Lengths to which it hax gone, 750

Employer's liability—

Nee Workmen's Compensation Act,

Equitable interests—
Limitation on double possibility, 746

Escheat—

Praceedings—On whom notice (o be served, 203

Judgment of—Eflect of, 205

Estuppel—

8e¢e Acquiescenco-~Dills and notes—Deminion Lands Act—Insurance

(life).

Evidence—

’ Order of foreign court for attenduance of witness for purpose of suit

before foreign tribunal, 209
Weight of-—Verdict, 834
Cert%ﬁed copy of will, 406
Of possesaion, 408

Rurden of proof—Right 1o begin, 505

Dying declaration—Sufficfency, 472

Cross-examination—Vexatious questions—New trial, 678

Entries in books of solicitor, 742
See Criminal law-—Discovery.

Examination—
fee Discovery.

Excheguer Court——
See Constitutional law,

Exeoution—
See Married woman-~Receiver.
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Executor and administrator—-
Compensation to, 471
Nee Administration— Prustee,

Exemption—

Distress—U{oleetive value of exempted article:, 124

Expropriation--
Death of owner befure eomplstion—Probate costs, 122
Special adaptability—Method of valuatlon, 124
Land under lease- ~-Rights of landlord and tenant—-Reverance. 160
New scheme of—Costs, 192
Compensation—~Goudwill of business, 450
Market price——-Righ! of way, 450
Of easements, $07, 667
Nee Mines and mining.

EERAE i & M S N

Extradition— =
Preliminary hearing Nhorthand evidence, 360

False imprisonment—- :
By railway company Special constable Liability, 750 :

Farm crossing—-
See Railway.

Fatal Accidents Act—

SNee Accident,

Fence viewers—-

Right of two out of three to act, 610 : *
Fiat— i
Nee Attorney-tieneral.
Fish—- .

Ner Pedlar.

Fixture—
Uus stove, 373
Conditional sale Lien note -Purchaser without rvoticve. i

Flotsam and jetsam—-
BE. 110, 256, 378, 538, 614, 670, 671, 727

Food--
Sale of  Broneh of warvianty  Death of wife yesulting, 374
Forfeiture—

Nee Company  Vendor amd purchaser,

Fraud—

Purchaser withont notice of, 677
Nee Jury.
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Friendly society--

Objoctr of. exhausted. -Surplus ass&tsl, 350

Fright.—

Action of damages for, 373

Gaming—

Money lent for, in foreign country, 337

5 Gus—
Shutting off, to compel payment of bill, 374

Gibson, Hon. John Morrison—.

3 Appointment ns Lieutenant-Governor of Ontario, 98

{

Gift-— .
3 Delivery - Intention, 85

Goodwill---

: Nee Trade nanie,

: Habeas corpus—-

E Nee Criminal law,

&

Hangman—
Social status of, 468

Hawkers—
Licenye—Fish not “goods, wares or merchandise,” 435
Hy-law regulating. -Construetion. 492, 680

Hay—
Wild- -Removal, 43

Heirlooms—
Trust of chattels as—"Tenaut in tail, 875

Highway—
Dedication~-Tenant for life, 121
Obstruction—Private right--Access, 212

Nuisanee—-Congregating on street, 434
. Width of, in Manitoba, 411
Nee Munieipal Iaw.

Hire purchase agreement—
Nee Bnilment,

Hoase of Lords—
And money bills, 871
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Hushand and wife—
Judicial separation --Jurisdiction--Domieil. 54
Wife's right to independent advice. 61, 805. 653
Voluntary conveyance—Resulting trust, 200
Wife doing business in her own name, 361
Filing husband’s consent—Rights, 361
Tert by wife during coveriure—Husband’s liability, 439
beath of wife from bad food--Loss of serviee, 474
~Nee Insurs we--Marvied woman,

Hydro Electric Commission——
No action to be brought against, withour consent of Attornsy-General,
¥
Commission refusing to become party cannot have rtay leeause no
tiat granted. 81, 164 .
Invasion of rights of municipalities, 257, 258
Legalising illegal contracts, 257, 285
Denying nght of audience in courts of justice 237, 283, 151
Nharp praetice in high places. 487, 658, #g7
kxpropriation of casements, 497, 667

Illegitimate child-
Rastardy order-- Liability of father for necessaries  Death of father, 70
Nee Settlement.

Indians—
Rights of, 528
Kstoppel Act, B.C. 328
See Constitutional law,

Infant—

Sale of estute for costs- -Conversion—Surplus proceeds, 08
Legacy, payment of, at age of 18— Payment into eourt, 130
Interest on—Use of hefore vesting— Maintenance, 44
Agreement for sale-—Infaut appointing agent--Rectification. 250

Specifie performance—-Demages in lien of, 250
Purchase of land by—Damages—Specifle performance, 520
Custody of--giving up and resuming--Abandonment. 57

Changing~-Religion. 574
Negligence-- Railway—Invitation, 515, 625

Death of child of four years-—Liability. 407
Restraint of trade—Severable stipulations, 337

Contract for benefit of infant. 557
Protection of children from danger. 625

Innkeeper—

Loss of guest’s pmpvrt_\'-——~’!‘hiM party paving for gueat, 194

Inspection—
See Discovery—Trade union.

Insurance—
Accident —-
Death eaused by---Intervening cause. 321
Receipt in full Injury developing after settlement—Intention. 331
Fire—-
Condition as to storing gasoline- -Temporary or habitual keeping.
326

et A T ]
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Insurance—Condinuad,
Life—
Agreement that statement should be the basiz of contrmet, 73
§§n-dmelo;m? 8:& material lfa%t:, 73
sence of 8 proposal—Estoppel,
%lel of busiuess and ametsn—-Ststﬁtory tisﬁéiit—ﬂmpas!tion of,

Policy pnyagée ;g beneficiary on death of insured within stated
eri
Death of bemsﬁciary beiore insured—Corflict of lswa, 387
Insarable interest, 367, 438
Mutual by husbard and wife,
Fraud, benefit obtained by-—Rewvery of premium, 516
Default in pren-iuma-—Da,yn of grace—~Waiver, 720
Marine—
“Pirates”—Political malcontenta—Construction, 402

Intontion—

See Insureace, accident.

International law—
Colonial legxsla.ture—When a “foreign” state. 75
Privatg —Comity, 2
Assets within Junsdmuon of foreign insolvent, 251
Appointment of recener by foreign court, 251

Interpleader——

Different, olmmants. 372

Irrigation——
Pre-emption- -Water remrds 289 .

Judgment—
Recordea to bind lands—Effect of sule and release of a portion—Rights
of vendee, 131, 188
Entry of—Review by judge, 252

Judgment debtor—

Examination as to means of paying debt--Contempt, 247

Judicial appointments—-

See Bench una bar,

Judicial Committee—

Address on powers and advantages of, by Wallace Neshit(, 402
New rules of practice, 180

Judicial decision—

Unsatisfactory course of, 270

Judicia. responsibility —
For hreach of sitatute, 730

Jury—
Trial by-—N stice-—Action to set aside contract for fraud, 357
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Justios of the peace—

Action against company—Questioning witness before jury as to whether
. company indemnified, 684

Findings of Jvrly—-Constructlou, 171

Action for negligence, 687

Trial suit for work and labour—Jurisdictior

Adjournment of examination—Discretion, 4

Yee Criminal law—S8tipendiary magistrate.

Kinrade case—

Discussion of murder case, 418

King’s Bench, B.C.—

Crown side buriness, 326

Laches—

Sec Acquicacence— Estoppel--Mortgage.

Iandlord and tenant—

Lease—Nuotice by one of two lessees to terminate lease, 198
Covenant running rith land 235
By sublessor to perform covr .ants of head lease, 235
To plow, reap ari harvest— .Lroach, 253 .
Impossible to perform. 253
To renew—Option of lessor-—Exercise of, 324
Restrictive—Running with land—"Assign.,” 352
To repair—Mortgagor in pussession--Rights, 847
To use premises only for special designated purpose, 873
Construction—Clause as to payment of taxes, 407
Back rent —Lessor to pay taxes—Sublease—Increase of taxes, 596
Assignment without leave—Right of renewal, 678
Distreus for rent—Costs on, 126
Purchaser of mortgaged premises not tenant of mortgagee, 204
Abandonmr~+t and fresh levy—Valuation, 408
Advertisement hoardings, 580
Ilegal distress—Double value of goods, 718
Rent due on Sunday—Dies non, 255
Shutting off lheat for non-payment of rent, 255
Duty of landlord to repair—Stranger injured by non-repair, 753
Nee Vendor and purchaser,

Larceny—

railure to destroy cheque as agreed. 455

Law associations-— '

City of Hamilton, #3
County of Carleton. 93

Law’s delays—

In modern times. 117

Law reform—

Meeiing of Ontario Bar Associstion, 1

See Landlord and tenant.
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Lease of machines—
Restrictive covenants—Restraint of trade, 565

Leasehold interest—

See Vendor and purchaser.

Legal education— :

A criticism of methods, 729

Legislation—
Dominion—Summary of work of last session, 261
Ontario—Extraordinary. as to Hydro Klectric Commission—See same,

Libel and slander—
Officer of eourt—QCfficial report-—Privilege, 650
Substantial or nominal damages-—Costs, 685
Striking out ?!eading as embarrassing. 687
Mitigation of damages, 687
Absolute immunity—Judicial procedure, 706
Security for costa--8ee Newspaper.
See Discovery~—Newspaper—?ﬁotograph~Portrait.

Lien-—— :
Ree Conditional sale—Livery atable-- Mechanies’ lien--Railway—
Bolieitor.

Limitation of asctions—
Issue of execution or judgment debtor summons not an acknowledg-
ment within the Aet, 206
Money obtained by fraud, 255
Simpln contract debt—Acknowladgment, 284
Bond-—Acknowledgment of joint dabtor, 321, 673
See Rolicitor and client—Taxes, sale for,

Liquor License Aoct—

Local option by-law-—Right of spgenl, 34
Petition for—Signatures—Mandamus to council, ¢4
Injunction against voting on—Notice omitted, 53

Destrvetion of lignor by .aagistrate’s order, 41

Proprietary medicines, 41

Sale of liquor—Regulations of, in Vancouver, 56
Kvidence of, 360, 368

Pormitting drunkenntss on gremisea_. 74 :

Resolution of council granting license—Right of officer to refuse

. --Ministerial office, 181

Clul-—8ale of lquor by steward, 167

Case stated—Requisites of, 167, 169

Sale to inebriate—Kvidence of drinking to excess, 332 .

Transfer of license—Certificate—Right of electors to withdraw frony

4
Loeal option—Petition for by-law, 723

Little Englandism-——
Specimens of, 422

Livery stoble—
Lisn for stabling and feed, 410
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Local option by-law—
8ee Liguor License Act, 83

Lord Campbell’'s Act— :
Death of adopted chili-~Right of action, 108
Degth out of jurisdictiom—Admipistration, 527, 485

Lottery— .
Advertising a—-Offence-—Conatruction of Aect, 473

Lunatio—
8ee Criminal law.

Magistrate—

See Justice of the peace,

Malicious prosecution-—
Two justices differing as fo guilt—Determination in plaintiff’s favour,

dee Particulars —Reasonable and probable cause.

Manitoba-—
Jurisdiction of Superior Courts, 528
8ea County Courta,

Maritime law—
Collision—Negligence, 32, 480, 585, 742
Tug and tow, 450
Contributory negligence—Burden of proof--Right te begin, 585
Bound signal—Regulations, 674
Master in foreign gort horrowing money for repeirs, 166
General ave , 168
Bill of lading—Damege to cargo—Negligence, 66, 28!
Neglipfence clause--Duty of master of ship, 473
Salvage—Injury to salving vessel—Necessities of service, 20)
Charter-party-—Breach—lavasure of damages, 329
Demurra pa.ireble day vy day, 442
Excepted perile—Deviation—Damages, 560
Ship—Mortgage—Execution--Priority, 413
Subject matter of action—Practice, 441
Cargo—Freight-—Bunker coal, 581
Agresment with crew—Illegal stipulations, 606

Marriage—
Validity—Hindu contracting murviage in England--Effect of Hindu
law, 281
Action to declare invalid—Motion for judgment—Must be tried in open
court, 328
Prowmnise of widower not to re-marry invald, 720

Marriage settlement--

Covenant to settle after acquired property ineapable of performance, 235
Qift from husband, 398
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Married woman—
Oontract of—Beparate estate—Jewelry, 120 )
ta trading-Business mumf;ad by husband, 194
fe's right to independent advice, 63, 605, 853
< Recelver refused, 328 ) - e e
i Exeoution against, 352
o4 See Will, construetion,

Master and servant— ’
Negligence—Common employmoent—Doetrine of, does unot prevail |
g ngn Ao + employ. s pre

2 ebec,.
,’ Breach of statutory duty, 473
X ‘ Minunderstandin{:-(}entﬁbu Lory—Bvidencs, 84
Failure to furnish enough workmen, 256
Of servant temporarily transferred to another, 272
Aceident while leaving employer’s premises——Common employ-
ment, 320
Servant entrustod with dangerous animal, 351
Dangerous works—Voluntary rlak, 723
Contraet of serviese—Repudiation, 237 !
Agreement to refer dispube to forelgn tribuual, 317
Undertaking not to trade-—Wrongful dismissal, 237
The rolation betweea and of bailment, 587
Botw..m proprietor and driver of a cab, 540
Othe : lationships, 549
’I‘uvellingwsalesmnn-—l’ayment by commission—Basis of calouls-
tion,
INsmissal—Diness—Unintentional breach, 567
Ner 'Z}ompanyv—Emplf ord’ and Workmen’s Act—Workmen's Compensa.
tion Aet, 44 .

Mechanios' lien—
Commission of 25 per cent --On what io be caleulated when several
¢laimants, 244
Lis pendens—Action to enforce len, 28!
Enforcing—Contemporancous act, 679
On money arizsing from sale of ore, 414
Filing ciaim— Completion of work, 531, 888

Mens rea—
Nee Opium,

Merger—
Sec Mortgage.

Military luw—

Enlistment in active militia—-Contired service, 587

Milk—
See Constitutional law.

lting and mining-—- b »

ight to su —SBubsidence, 1

18831*?' ??gpf:gmﬁﬂﬁmpmg@mgg n%ga, 07
n—Exploiting view—Cop*inyi

@a?ki:? o'fgpm' by mngo-ownsr-»?nms{;n, 400
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Mistake—
Forgetiulness—Rescission of deed, 349
See Vendor and purchaser.

Money Lenders’ Aot——
Salaried employee—Liability, 527

Morine, Hon. A, B.—
Bketeh of his life, BT

Mortgages—

Consolidation of, not made by sarae mortgagors, 1569

Mor r getting outstanding incumbmnce—tﬁarger, 315

Equitable—Agsignment for creditors—Registration—Priority, 348
Of advowson—Foreclosure—ILaches, 747

Deed as gecurity—~-Evidence—Redemption, 314

Foreclosure—Cartificate of title, 491
Nisi-—~Execution pendento lite—Redemption, 745

Redomption efter sale by mortgagee, 757

. See Landlord and tenant.

Hotor car—
Ses Automobile.

Municipal law—
Corporation selling land for overdue taxes- -Necessity for biy-law, 77
Froperty injuriously affected by lowering grade of street, 176
Suicide of prisoner in jail-—Negligence of jailor—Linbility, 213
Governmental duty-—Negligence, 2556
Closing road-—Jurisdiction, 208
Contract for waterworks—Construction of act authorising, 358
Breach of by-law by agent—Liability, 558
Sidewalk—Defective—Nonfeasance, 813
Disposal of house refuse, 648
Loecal improvements--Defective notice to owner, 651
Alienation of land exprepriated for special purpose, 852
Voting on by-law—Court of Revision—Jurisdiction, 681
See Hawkers—Hiphway-—Liquor License Act—Negligence,

Murder—
Law &8 to drunkennese in cases of, 430, 849
The Blythe case, 444, 84R
Reprieves and Royal prerogative. 463

Naturalisation—
Proceedings for—Sufficiency~Right of court to investigate, 135
Negligonoce— '
Joint tort feasors—Contribution or indomnity. 79
Blectrio wires of different companies, 7
Contributory—Volenti non fit injuria, 85 .
Misunderstanding-—Master and sorvant—Evidence, 84
Misdirection—New trial, 88
Collision—-8hip, 606, 674
Voluntary risk, 723
Jumping from train, 724
Munieipal corporation—Unsafe sondition of polling booth—Agenoy, 86
Flooding from drain—Vis mujor, 200
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Negliganoe—~Conitinued, ' e
Non-repsir of sidewalk, 252 i
Non-repair of publie school, 749

Dorsinion stenmer-—Stoker acting as engincer, 449

Adjoining m{ropsﬁy—-ow:mtim, 256 » N
Independent eantractor, 256 R ) '
Keeping dengerous animal—Entrusting to another, 551, B45

Extra ous risk—Unlawful act of third party, 581

e See Automobiles—Infant—Jury-—Maritime law—minter and servani-—

] Munioipal law—Railway—Street railway. .

Newspaper—
gglf’ﬁmrs gg trade, ?1?
¢ confidence in, disa fing, 04, 65
Critiolsms of courts, B8 ppearing
Trial by, 118
Law reports in, 348
Enterprise of, in filth dumps, 583
Libel in-—Publication—Intention to defame, 645
Security for costs—Defendant sub-editor, 240
Appeal—Prastice, 721
Dismissal of action, 7566

Notary publie— '
Appointment of and historieal sketel of office, 120
QOrigin and offica of, 274
Taking afidavits in Supreme Court, B.C,, 495

Notice of action—
Liquor License ZAet, 41 .

Notice of trial—
See Practiea,

Novation—
Bee Contract.

Obstruction—- -
See Highway—Negligence. :

Ontario Bar Association—
Meeting und proceedings of, 1

Opium-——

QOruinance against importation of-—Mens rea, 584

Order to produoe—
Trade union action—Praotics, 245

Ore—
On mine—Is it purt of the wmine, 414

1 Parent and ohild— _
3 Adopted child—Lord Campbell's Act, 188 )
d given in conslderation ef support—Consideration for note, 207

R i R
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Particalars-—
Malicious prosecution—Prastice, 51
Further, 410
8¢e Statement of alain.

Partition— :
Land subject to agreement to convey, 133

Partnership--
Hvidence—Trustee—~Accounting, 184
See Bills and notes,

Patent of invention—
Auticipation by esrlier invention, 200
Device not patentable, 243
Golf ball gyziﬁention, 517
Revocation-~Non-manufscture, 597
Manufacture of article principally used abroad, 802

Peddlers—
License—-Fisl not “goods, wares or merchandise.,” 435
8¢ Hawkers.

Perjury—

Increase of, 375

Persona designats—
County Court judge, 82

Photegraph—

* Unauthorized publication of. as violation of rights of privaey. 041

‘FPleadiag—
Prolixity-—Striking out, 51
Amendment-~Defence ariring after statement of elaim delivered, 371,
524

Portrait—
Libellous use of, 638

Possession—
See Evidence—Mines and mimng ~Trespass,

Power—
See Appointment, power of.

Practice— .
Striking out statement of claim as shewing no cause of action, 81
Staying proceedings to add party, 81, 184
By statute, 81, 184

Abortive attempt to bring all paities before couri—Retief, S1, 184
When fresh notice of trial necessary, 254
Confliet between rules of eiuity and common law, 453
Final judgment—Untiried lsgup—Discoptinusncs, 529
Appearance in person—Subsequent employment of solicitor, 558
Counterclaim~-Third party, 886 .
See Appeals—Case stated—Discovery—Judgment—Jury-—Order to pro.

duce—Particulars—Pleading—Statement of alaim—Tria
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Pre-emption-—
8se Yrrigation.

Presumption—
Ses Watercourse,

Principal and agent—
Broker on Grain Exchange, 446
Contract in his name—Liabi’ity, 448

Ship broker—Contract by person misrepresenting himself as agent, 8477
Right of agent to sue as principal, 647
" Bee Commiseion—Municipal law,

Principal and surety—

Indemnity—Aetion quin - met, 743

Probate—
See Wills,

Probate Court— . :
Security for costs~—When allowed in, 168

Production of documents—
8ee Discovery~-Order to producs.

Promissory note-—
S¢e Bills and notes.

Proatitute—
8ge Vagrant,

Provinoial legislatures—
The funetions of, dissussed—The difference between public and private
purposes, 137
Foreing on munisipalities contraet not voted on by ratepayers, 137
8es Constitutional law.

Provincial police—
Fatablishment of, considered, 658

Public schools—

Teacher’s salary-—Agreement, 42
Erection of building—By-law—Site, 883
Sse Bchool lands,

Publio pelicy-—
Fallacy of the dootrine of, 737

Publicity—
Evils and advantages of, 231

Quo warranto—

Qualifiestion of relator, 413
Civil or erimi»al proseedings, 525
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Railway—
Statutory powers—Limitation of time fur exercise of, 87
Company in possession’ of land-~Common law rights, 87
: Extension of srate uvdertaking—Assets—-Creditors, 515
g Farm crossing—Use of for brick yard—Agreement to maintain, 162
Beverance of ownership—Cesser of right, 162
§ I;:ght of woijs; sli_bjact to rm!ivation, }iﬁzi . o 176
re on ri of way spreading to adjoin property,
Marshghay piled st aiding, 355 "
5] Meaning of “erops,” 3565
i1 Evidence, 585, 717
88 . Level erossing—Repair of roadway, 283, 806
f Alteration of--Increase of burden, 595
i Lien for freight—Delivery~No right to re-take, 328
51 Demand of amount, 328
o : Animal killed on track—~Contract as to use of siding, 808
; B Fencing—No lability beyond adjoining owners, 385
§ -
|

Open gate at farm crossing, 409, €08
Defective—Infant—Invitation—Negligence, 515

T ¥ailure to ring bell-—Abrence of yroof of raunicipal by-law as to, 366
a5 Possession of ticket—Ewvidence of rights of travellers, 499

Necessity to provide third-class carriages, 519

Brakeman going between cars—Defactive ap!)llaneas, 522, 787

Loss of baggaye-—Implied contract—What is “personal baggage,” 572
Spur tracks—Refusal to supply—Damages, 812
Limitation of time for bringing actions, 812
Accident—Jumping from train, 724

Nee Street ratlway.

Railway Commission—
Application to, in lieu of injunction, 6
Jurisdiction as to protective works. 326
’ Spur tracks—Damages. 812
See False impriscnment.

Real Froperty Act, B.C.—-
Petition—Vendo’s lien, 529

Reasonable and probable cause—
Malice—Evidence, 41, 560
Railway company—Special constable, 750

Receiver—-
Procsedings against—Practice, 604
Equitable execution—Trade union, 611
Nee International law—Married woman,

Registry Aot, Ont.—

Decisions under, by the inspector, 115

Remoteness
Nee Will, construetion—Workmen's Compensation Aet.

Restruint of trade— .
Reasonable protection, 478
Liquidated damages or penalty, 681
See Infant-—Leaxe of machines—Mnaster and servant.
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Restrictive covenants— S
8ee Bill posting—Restraint of trade—Vendor and purshaser.

" Riparian proprietor—

Bee Watercourse.

Royal prerogative—

Bee Murder.

Rules of court—
- - Exchequer Court, 94
Land titles—Ontario, 94

Sale of goode—

Conditional—Re-s2:v i vendor hefore payment, §1

Protectinn of 1ights, 81
Werranty—Accepiance—Rescission~~Damages, 87 -
Delivery—Rejection—Evidence, 325
Injury in transit—Delivery, 754
Rce Contract,

Sale of Goods Act-—
8es Contract,

Bale of land—

8ee Vendor and purchaser.

Savage domestic animal—
See Animal.

School lands—-
Arbitration between Dominion and Ontario, 446

Seal-—

Printer’s scroll not, in absence of evidence, 357
Nee Company,

Seourity for costs—
Sce Costs—Neawapaper,

Servani---
8ee Muster and servant.

Service—
Gut of jurisdiction, 2561
Bee Statement of claim,

Settled estaie—

Burrender of lease—Tenant for life, 482

Settlement—
Construction—Xor illegitimsto ohild, 398
Hee Marriage settlement. :
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Sheep Protection Aot-—
Determining value of sheep killed, 240

Ships—

See Maritime law,

Slander—
Bee Libel and alander.

Solicitor and client—
Company—Lien on documents, 158

Taxation of costs—Submission to pay—Items barrad by statute, 384, 569
Lien for costs, 523

South Africa—

The Act of union of, considered, 308

Specifio performancs—-
Damages in leu of, 132
Delivery of deed in escrow, 175, 410
8ee Contract—Infant—Vendor and purchaser,

Statement of claim—
Striking out as shewing no cause of action, 164
Servire of-—Applicatic.: to extend time, 209
Particulars—Inability of plaintiff to give, 882

Statutory duty—

See Master and servant.

Statute, comstruction—-

Effect of heading and side note, 162
Revision of statutes, 430
Limitation uf wctions—Private legislation, 454

Statute of Limitations—
See Limitation of actions.

Statute revision—
Consolidation and grouping of subjects—Suggestions, 687

Statute of Frauds—

“As soon as can be arranged” too indefinite, 248

Btatntes—
See Legislation.

Staying proceedings—
To add party, 81, {64
By statute, 184, 451
See Constitutional law-—~Company.

Stipendiary magistrate-—
Jurisdietion—Summary trial, 268

T TP A VI S-SR ey




Stook-—
Gee Company.

Stock broker—

ANALYTIOAL INDEX,

Pledging clients’ securities, 844

Btreet railway-—

Dut¥ of, to keep tracks in repair-——Removal of snow, 125

Prlvﬂgms and hypo
Strike-—

8ee Trade union, .

Subpoena—

in front of car, 255
heos—Oparation on highway, 751

Issued for improper purpose, 195

Succexsion duties—

Rigorous interpretation of law, 898

Summary p
. Right of accused to

Sunday—

fair trial, 519

When not, dies non, 749

Surveyor—

Rights and duties as to survey when an appurent shortage, 134

Taxes—-

8ee Assessment—Winnipeg charter,

Tazes, sale for—

Onus of proof of validity, 206

Title to easement cannot be extinguizhed by, 205
Limitation of time, 530

Nee Assessment—Municipal law.

Tekegmﬁhs—

Contracts by, considered, 817

Telegmph company

Improper message, but not libellous or obscene, 266
1 of message, 373

Tenant for life—

Payment to—Acknowledgment, 742

Trade, restraint of—

Ree Restraint of trade.

Trade name—

Sale of goodwill—Similar name, 614
Of article—Tendency to deceive, 614
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. Trade mark—
Passing of goods from France to England—“Chartreuse,”
Nnmeng‘Buster Brown” not registerable, 200
Registerable mark—Use of word “Royal,” 348
Same mark on register—Caloulated to deceive, 562
Registration—Ceographical nume, 507
Distinctive mark—"“Lawson Tait,” 677

Trade union—
Combinations—Definitions, 441
Receiver-~Collection of dues and ‘assessments, 611
Member of —Non-payment of fine, 72
Threatening employer to procure dismissal of workman, 72
Refuzal of union to work with non-union men, 90
Procuring breach of contract by workmen, 198
Ubjects of—Payment by members of Parliament, 197
Combined action—Conspiracy—Picketing—Damages, 135
Liability of lodge for past illegal acts, 335
Books of account—Irpapection by agent, 353
Branch of—-Secession, 599
Neg Order {o produce.

Tramway—-
See Street railway.

Trespass—
Possesaion—Evidence of entry. 407
Conventional line, 4891

Trial—
Right of accused to shew caunse, 518
See Jury.

Trustees—

Powsr to appoint new trustee—Executor of last surviving, 108

Compensation to-—Amount, 208

Breach of trust—Investment—Contributory mortgage, 314
Reliance on solicitor, 314 :
Hazardous security, 316
Bankruptey of trustee—Compromise, 481
Innocent—Misappropriation by solicitor of trustee, 742

Bank—Hypothecation of securities—Terms, 354

Implied powers of— Lesse of brickfield—Royalty, 399

See Company—Vendor and purchaser—Will, construction,

Typewritten instrument—
Alteration of, made in duplicate, 642

United States—
Decisions, 138, 373, 465, 692, 725

Tuprofessional condnot—
Dentist, 206

Vagrant—
Prostitute not giving account of herself, 722
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Vendor and purchager— - ;
Representation that land tented—Mistake, 47 )
Restriative eqveamt;m-nigggs of, p_m?:sm inter se, 68

Breath by aasign—Running with land, 401, 602
Offensive trade or building, 477 :
_ Building scheme—Rights of purchasers, 875 . .
Covenants to observe covenants in gencral deed, 69
Completion of contract-—-Making title—Incnmbrances, 88, 410
ailure—Untenablo objection to title, 400
‘o uhew title, 172, 248
To orm contract—Defect in t'tle, 282
Effect of sale and relesse of portion of l.nds—Rights of vendee of a
. portion, 131
Rescission of sa.i% ;or want of title—Removal of ohjection after action
1,
By notice pursuant to conditions, 305, 684
Forfeiture—Time, 360 :
Right to cancel—Recovering momey paid, 573, 684
Defaul{ in payment—Equitable rellef, 573

Forcing equitable estate on purchaser, 172

Repudiation of contract—What amounts to, 172

Uption to purchase lwndlord’s interest—-Condition precedent, 194

Action for gumhase money before conveyance—Form of judgment, 235

Specific performance—Delivery of deed in escrow, 175
Feilure to shew title—Delay—Statute of Frauds, 248
Leasehold interest—Waiver—Notice—Fasement, 292

Qift to persons In trust without adding “and their heirs”—-Execution of

trust, 402

Right of purchaser to recover for incumbrances discoversd after con-

veyance, 755 ’

Nee Commission--Contract—Partition-- -Rpecitic performunce.

3

Verdiot—
Weight of evidence, 334

Whages—-
Priority over garnishing order, 252
See Contract.

Waiver—
See Insurance - ~Vendor and purchaser.

Ward of court—
Marriage with ut leuve of court, 803

Warrant—-
Hee Coroner.

Waterconrse—
Artifleial channel—Riparian proprietor--Presumption, §18

Water rights, 3.0.—

Appesl from commission is a trial de novo, 531
Proof of diversion, 531
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Wateﬁlorkl-—

Statutory contract-—Exclusive franchise—Forfeiture, 30
Unauthorised new works—Anciila:y main, 123
See Expropriation—Municipal law.

Whipping—

As & punishment, 119

Wills—
Mutual--Couicil executed by wrong person--Mistake, 86
Revocation by second marriage, 130
Probate—Deatruction of will in testator’s presence without authority
subject ratifieation inadmissible, 397
Revocation--Mense acts of executor.
Party preparing. taking benefit thereunder, 517

See Administration—Appointment, power of—-Probate Court--Wills.
-construction,

T e

Wills, construotion—
Conversion of personalty into realty, 71
Latent ambiguity—Name—Dascription, 122
3ift to classa—Revocation by codieil, 150
Ilegitimate children, 480
Enquiry as to persons entitled, 481
T Direction to purchase annuity, 193
Wy Codieil—Period of distribution, 238
R1 . Genera!l legacy—Change in value of shares, 315
1 Gift to next of kin~-Joint ienancy or tenaney in common, 315
Gift to nephew—Child of, who “shall dic in my lifetime,” 318
Book debts—Ejus¢ m generis, 320 .
Direction to puy annuity out of income-——(iift subject to, 349, 562
Sale of devised land subsequent to wili, 371
Bequest of cash, notes and mortgages, 371
Lapsed legacy, 371
Charitable, religious or other objects for Roman tCatholics--Uncer-
tainty, 307
Trust for aale--Power to postpone—Rights of haneficiary. 309
AbsolJute conversion—Power to retain investinents, 748
Gift to persons in trust without adding “and their heirs,” 402
Specifie devise—Alteration of devised premises, 479
Cost of upkeep, 482
Mortgage debt on Blackacre charged in Whiteacre~—Insufficiency, 479
Mixed fund—Implied charge. 480
Executory limitation—Perpetuity—Remoteness, 517
3ift to issue according to parent stock, 563
Income—Unanthorized securities, 597
By married woman—Husband’s property—Election, 801
Forfeiture—Qift until deprived of something, 603
Legacy to infant--Interest on~~Maintenance, 744
See Appeintment, power of—Deed,

e g e e

;

o

Winnipeg charter—

. Construction—Taxes—Distresg~Winding up«' Mistake, 411

Work and labour—-

Defence of defective workmanship-»Jurisdietion of maglstrute as to
trial. 362

oot
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Words, construction of—

Adjoining, 187
355

i 3,
$
Book debts, 520
Building, 624
Crops, 356
Duty paid, 184
Gouds and chattels, 329
Grods, wares or merchandize, 456
Kseping, 328
Mors or less, 55
Or, 355
Plirates, 402
Proprietor of the soil, 81
Fefuse, 848
“toring, 326

Workmen’s Compensation Aot—

Notice of action, 442

793

Whether aceident or subsequent surgical operation caused death—

Remoteness, 471

Refusal of workman to submit to operation, 472
Accident happening abroad-—Jurisdiction, 472, 578

Procedure to set aside award—Costs, 493

Procedure—Payment into court by insurers, 4684

Insurer’s liability-—Procedure, 533

Plaintiff pursuing common law and atatutory remedles concurrently,
7687

fee Masnter and servant—Negligence,

T e




