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We observe that the Great Seal of
Ireland is said to be held in reversion
for Dr. Ball, the present Attorney-Gen-
eral for Ireland, till the end of the
Session. Meanwhile it has been pliced
in commission in the hands of Sir Joseph
Napier, Mr. Justice Lawson, and Master
Brooke, one of the Irish Masters in
Chancery,

.

The Legislature of the State of Iilinois
has recently amended its criminal code,
by allowing prisoners to testify on their
own behalf. There are conflicting opin-
ions upon the wisdom of this provision.
There were such touching the propriety of
examining parties to a civil suit as wit-
nesses on their own behalf. Expericnce
will Be the hest guide in this, as in other
matters.  We can afford to wait for the
present, )

We publish in another column the
judgment of Mr. Justice Grove in the
Taunton Election Case, which has excited
so®much comment, adverse as well as
favourable, in England. It will, no
doubt, be eagerly appealed tu in many of
the election petitions now pending Licre.
It deals with the question of agency, and
defines the limits within which the can-
didate is responsible for the asts of his
supporters,

It has been decided in the Liverpool
County Court in regard to commercial
travellers, or, as they used to be called in
England, ¢ bagmen,” or as they are now
called in the United States, much more
graphically, “drummers,”—that the sam-
ples and accounts of such persons are not
personal or ordinary luggage, so as to
make a railway company liable for their
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detention : Bayley v. Lancashire Rail-
way, 18 Sol. J. 301.

A very sensible letter from “ A Law-
yer” is published in one of our English
-exchanges, upon ““the lessons of the Tich-
borne Trial.” He suggests the following
important questions which the trial will
probably bring on for Parliamentary dis-
cussion: (1). The shortening of the
period of limitation. (2). The payment
(3). The pressing of witnesses
with questions alleged to go to their
credit.  (4). Contempt of Court. (5),
The shortening of the speeches of counsel,
and, (6). The calling of material wit
nesses, called by mneither party, by the
Court itself.

Much solemn merriment appears to be
occasioned in Fnglish legal circles by the
fact that Lord Westbury’s will is g
difficult of construction, that it wij
consume no small portion of his assets ip
getting it into a workable shape. Already
for the third time the Master of the Rollg
has' been invoked to construe a Ppassage
of this intricate production. He gajq
that never Lad he seen a document more
difficult to construe, and gladly would he
have declinel the task on the groung
that it could not be construed. Byt
upon the decisions of Lord Westbury
himself, he was precluded from taking
that course..

We publish in another place the report
of a case decided in the Province of
Quebee, to which we direet the attention
of our readers, as to the juriadiction of the
local legislatures to impose fines and jm.
prisonmentconjointly for the same offence,
The opinion of Mr. JusticeSanborn, in t},ig
case, is in conflict with the Judgment
of Drummond, J., and Torrance, J., in
Ex p. Pupin  The report of this lagt
case in Chambers will be found jp

Y
*

8C.L.J.122. Itisalsoreportedin 16 C.
L. Jurist 319. The question on the con-
struction of this sub-section of the Brit-
ish North America Act has not arisen
directly in this Province. The matter
was referred to incidentally in Reg. v.
Boardman, 30 U. C. Q. B., 555, and, from
the language of the Chief Justice, it is to
be inferred that he would agree with Mr.
Justice Sanborn’s reading of the Act.
Richards, C. J., there refers to the diffi-
culty of construing the Act in the rigidly
technical manner that counsel pressed
them to do in the argument.

There are counsel who will never give
the Judge on the Bench credit for know-
ing anything. They go into the discus-
sion of all questions exhaustively. Such
an one was the eminent conveyancer,
Mr. Preston. 'When called ixpon on one
occasion to argue some question of real
property law before the Common Law
Court, he made his exordium by laying
down the proposition that “an estate in
fee simple was the largest estate known
to the English law.”  “Stop & moment,”
said Lord Ellenborough, “till T take that
down.” = And so while feigning with
well-simulated earnestness to take down
the observation of the counsel, the learned
Judge was in truth taking down the
counsel himself. An occurrence some-
what the converse of this happened while
Lord Coleridge was presiding at the last
Berkshire assizes. In an action of eject-
ment, his Lordship asked Mr. Bosanquet,

.one of the counsel, if he would kindly

supply the defects of an Oxford educa-
tion by informing him what measurement
was represented by a perch mentioned in )
one of theé leases produced in the course
of the irial.  "Whereupon, amid some
laughter, the learned counsel explained
that & perch was not the same in all
counties, but usually it was understood
to mean sixteen feet.
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At the York Assizes there are gener-
ally two or three slander cases on the
docket. That such cases should become
Common, must cause’ regret to all right-
thinking persons, and it is still more
lamentable when the cause of action has
arisen from some apparently trifling cause
between persons who once loved each
Other as friends. It has seldom been our
duty to notice a more painful case of
this nature than that of Tilly v. Brook-
Mman, tried at the late Assizes here. It
Seems that Tilly and Brookman are
Deighbours, and once dwelt together in
ha‘l‘mony. Bat on an evil day, Brook-
Man became the owner of a turkey, a
Wrong-headed bird, which persisted in
tl‘espassing wilfully and without lawful
Xcuse, upon the close of Tilly. One
day this turkey, grown bold in defiance
of the law, proceeded as usual upon his
lawless excursion, and—never returned.
Thereppon Mr. Brookman, sorrowing for
the loss of his turkey, and suspecting

Tiny, in the backyard of the latter and
I the presence of several ladies and
Bentlemen, with the pointed inquiry,
“Who stole the turkey ?”  Mr. Brook-
an, becoming unduly heated, went on
© insinuate that if Mr. Whicher, of the
sle of Wight, happened to be on this
“ntinent, he could mention -facts con-
Becting Mr. Tilly wjth some purloined
®andles in an unfavourable light. Clear-
Y Mr. Tilly, not caring to make a breach
°t_‘ the peace, had but one course open to
'W. With just anger in his heart, and
$50 iy his hand, he sought legal advice.
© Was so fortunate as to find a counsel
ho fully appreciated the outrage, and
3Ving laid his wrongs and the said $50
Eef‘”e him, he bade him vindicate his

Stacter. 'Will it be believed that an

1 t"ecﬁon of a heartless Judge, assessed
£ ® damage to Mr. Tilly’s character and

: 83 at one shilling, not even enough,

foul play, took occasion to accost Mr.-

SYmpathizing jury, acting under the’

as they were touchingly reminded, to get
him back his $50 retaining fee! Nay,
the same Judge frankly stated that he
had not met with a more trivial action
within the last thirty years !

Our clever contemporary, the Aibany
Law Journal, to which we are indebted
for many entertaining articles, hardly
discusses English legal affairs in .the
spirit of Judicial fairness. The Persian
King who wanted to keep up his ani-
mosity against an offending nation, hal a
slave to say to him as he sat down to
dinner, every day, « Sire, remember the
Athenians.”  Wo could almost fancy a
devil, or other satellite, performing similar
functions for the American Editor, if
he needs such assistance, to remind him
that asa loyal Yankeo he owes a grudge
to everything English. We think the
spitefulness we allude to is manifest in
the comments of that journal on the
Tichborne case. ~ For instance, we find
it suggested that, in this case,the judgment
of the Judges, as well as the people, has,
owing to the invineible aristocratic in-
stinets of both, been dangerously biassed
against the Claimant. Dr. Kencaly
comes in for a share of sympathy, too.
«The English press,” we are told,  after
having seen the degradation and trans-
portation of the Claimant, are now
venting their wrath upon Dr. Kenealy.”
“Every man accused of erime or im-
position” is in danger of being “ de-
prived of proper legal assistance.”  Let
us hope that the casc of the Claimant
i3 an exception, and not the rule :
and that no lawyer need be condemned
for honestly and faithfully defending
one who proves to be guilty of the
offence charged.” If Dr. Kenealy had
confined himself to “honcstly and faith-
fully” defending ki client, he would have
gained the approbation of more classes
than the very lowest classes, with whom
the Claimant is a special favourite. As he.
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chose to abandon the just line of defence,
for that of unscrupulous attack upon all
who had any, and many who had no
connection with the prosecution, his con-
duct has been animadverted wpon, but
in no intemperate terms, by the press, to
whom the character of the English Bar
is very dear. Had any enterprising
gcoundrel been on his trial in the United
States for a fraud of similar magnitude,
and been defended ina sifnilarly reckless
style, we make no doubt he and his
counsel would have held a much more
honourable place in public ‘opinion than
Orton and Dr. Kenealy do in England.

——

LEGISLATION OF LAST SESSION.

The Statute-Book of Ontario for 1874
promises to be varied in character and
voluminous in conterts. It will bulk
nearly as large as the volume for the pre-
vious year, and in measures of import-
ance the legislation is in many respects
deserving of commendation. The c¢on-
solidation of the School Law is as great a
boon to the profession and the public as
the consolidotion of the Manicipal Law,
and the Administration of Justice Act of
1873 has its fellow in the Administration
of Justice Act of 1874. Most of the
Statutes of consequence are already
printed in supplements of the Ounfario
Gazette, and we propose in the present
paper to, call attention to some changes
in the law effected by these Acts.

" The Act respecting Fscheats and For-
feitures does away with the ancient but
needless ceremony of an inquisition being
formally held in cases where property
escheats to the Crown, Objection has
been taken to the clause in the Act pro-
viding that the Licutenant-Governor in
Council may assign any portion of the
escheated personal property to any one
having & legal or moral claim upon the
person to whom the same had belonged.
But this is in truth only expressing what

l

was customarily done with the property
when the Crown, after escheat, of its 0%
motion disposed of it for the benefit
the relatives or connections of the orig”
nal owner. If we mistake not there is ®
provision to the like effect in the Scot¢
law. The Act may perhaps be mo®
open to question on Constitution
grounds, as between the Province 88
the Dominion.

The next Act printed in the Gazettt
ig that of Mr. Bethune for the apportio®
ment of rent between the landlord 87
tenant. The principle of the Act is, ¥
assimilate all periodjcal payments in y
nature of income, so that, asin the case?
interest, they shall be deemed in laW
acerue de die in diem. Itis an extenst?
of the principle of apportionment alr
recognised in the law of Ontario, ¥
limited extent, in the case of rent P®
and simple, by the adoption of tb‘"
Statute of 11 Geo. IL, c. 19, and
almost a transcript from the Impe
Statute 33 and 34 Vict. c. 35. Up®
the construction of the English Ach ’
may be useful to refer to the case’ y
Capron v. Capron, 22 W. R., 347 ; Jot
v. Ogle, L. R., 8 Ch. 192, and ClLi¢ "
Clive, L. R. T Ch. 433. »

So far as we have been able to exa®”
the Act respecting the incorporationako
Joint Stock Companies, it seems to &

a very considerable advance in poin?
comprehensiveness and completeness 0 #
any of its numierous predecessors. 4
necessary, in view of the vast develop?® fi
of corporate enterprise in the waf
miding and manufactures, to have
law more efficient and satisfactory is 4
gard to the formation and winding “pi,
Joint Stock Companies, and the A°
question seems to go a long way e
right direction. "

One great evil of local legislation it
to bas been the facilities which it o’
and afforded to the passage of 12
Acts. One considerable check h83

L
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given to much unsatisfactory legislation
by the Act of a former session, which re-
quired the submission of a certain class of
bills for the approval of the judges, and
the practice adopted by the Governmént
of opposing all bills upon which the
judges have reported unfavorably. We
perceive another check to this pocket-
legislation in the Act respecting Benevo-
lent, Provident and other societies. It is
not our business to deal with politics, nor
to discuss the circumstances with regard
to the Orange incorporation bills, out of
which the comprehensive Statute in ques-
tion grew ; all we have to say is, that the
outcome of the contention, as manifested
in this Act, will effect good results in
lessening private legislation.

It will be a séurce of great relief to the
County Judges, who came to such contra-
dictory conclusions as to the assessment
of Bank Stock, to find that the law has
now been made plain by the interposi-
tion of a parliamentary Deus ex machina.
The Act to amend the Assessment Law
will bring tranquility to many anxious
stockholders, but as for ourselves—

““The empty traveller may whistle, '
Before the robber and his pistol.”

We have no space to comment upon
the Act which consolidates the Liquor
Taws, beyond an expression of satisfaction
- that the law has been again brought into
manageable shape and the confusion of
rmanifold Statutes reduced to order.

The next great Act of the session is
that relating to the Administration of
Justice, which it would be out of the
question to attempt to deal with now at
any length. We have, however, noticed
most pertinacious objections, made both
on the floor of the House, and afterwards
by newspaper critics, with regard to the
.constitution of the Court of Appeal. It
is said, for instance, that as the Court con-
sists of four judges, when the Court is
equally divided the judgment appealed
against will stand.  This, it is observed,

will lead to curious results, and one is
instanced thus:—it sometimes happens
‘that on hearing a question more ably
argued, the judge whose decision is ques-
tioned sees reason to change his opinion
and to reverse his former judgment. In
such an event, the writer we have in view
says: ‘“when the Court of Appeal is
equally divided, the anomalous result
will be that two judges will prevail
against three.” But the difficulty sug-
gested can never occur. It is provided
that causes heard before a single judge
are to be re-heard before the full bench of
three, before the case goes to appeal.
‘When in appeal it will be disposed of by
four independent judges, who have not
sat on the case before.  If there is a dis
sentient judge in the Court below, with
his two brethren against him, and the
judges in appeal ate equally divided, then
the decision below will be affirmed, as it
should, because then there would really
be the opinion of four judges against
three, and the views of the majority
should prevail. It is better, in our view,
instead of an odd to have an even number
of appellate judges, as is the case with the
Lords Justices in England. We think,
however, that in some other respects the
constitution of the court is objectionable,
and that a more simple and more effective
scheme might have been devised for
giving us what the country really wants,
namely, a strong and independent Court
of Appeal. The judges of this eourt should
only have their appellate work to do, but
should have in that respect more thrown
upon them than is now done by the pre-
sent court, and thereby relieve the judges
of the three lower courts, whilst still
having themselves plenty of time to devote
to their important duties as the court of
highest resort in this Province.

The Act with respect to compensation
to trustees is a consequence and a legisla-
tive over-ruling of the decision in Deedes
v. Graham, 20 Gr. 258, which was upheld
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in appeal. The Actrespecting the Solem-
nization of Marriage leaves untouched the
important question raised in Cullen v.
Cullen as to the right of Roman Catholic

Bishops to dispense with banns and*

license, but otherwise legalizes marriages
irregularly solemnized. There are other
Acts of no small consequence with relation
to the Rights of Innkeepers, the Garnish-
ment of Workmen’s wages, the Election
Franchise, the Establishment of Industrial
Schools, and the amendments of the Muni-
cipal Law, cum multis aliis, among which
is that tremendous triumph of parlia-
mentary pertinacity, “the Act respecting
Line-fences,” which we can only thus
briefly refer to.

It is unquestionable that the student
of the laws, be he apprentice, doctor or
Jjudge, must diligently bestir himself to
keep pace with the march of legislation.
Coke’s explanation of the growth of the
laws no longer meets the case—
¢ Queritur ut crescent tot magna volumina

legis,

In promptu causa est, crescit in orbe dolus,”
Not so much craft as craftsmen, not so
much cunning in its modern and de-
generated meaning, as cunning in its
original and highest sense ; not so much
scheming as manifold schemes for the
advancement of commerce and the de.
velopment of the country : these are
some of the causes of this abundant legis-
lation, and it rests upon the diligence of
the bar and upon the uprightness of
the judge to lessen as much ag may bo
the evils of crude legislation and to foster
as far as possible all that will advance
the best interests of the province.

JUSTICE SILENCE.

““Good Master Silence, it well befits
should be of the Peace.”—King Henrys Iyﬁ‘:
Part 2.

When we were speaking lately of
Justice Shallow, we touched upon the
macners and.customs of those excellent

young men the students of Clement’s
Inn. A good many years ago our owd
Osgoode Hall resembled, in some respects:
theInn where ““lusty ‘Shallow” once dwelt-
A portion of it was eccupied by students;
who probably cheered the tedium of their
studies with an occasional frolic. We.
fancy there are grave and groy-headed me?
at the bar, or on the bench, who looking
back to the time when they lived 2
students at *‘ The Hall,” might exclai®®
with Shallow, “Oh, the mad days that I
have spent I’ Our country Justices, how-
ever, do not as a rule enjoy this pleasing
retrospect. Their early years are devoted
to the plough and axe more often thad
to books of law, or books of any other de-
seription.

In the plays of Sliakespere, from which
we have quoted, we find instructive pas:
sages in the private life of the Klizabethatt
Justice, but unfortunately we see nothing
of him in his judicial capacity. This 1%
matter for regret, since a Shakesperiad
picture of a weak, irritable and ignorant
magistrate, dispensing equity according t0
his arbitrary notions of that scienc

~would have been full of warning and ip-

struction.  But Justice Shallow does
not become more profound, more dig-
nified, or more impartial as the world
grows older, and we find him depicted bY
the satirist in modern life, in much the
same colours as he might have bee?
painted in tle days of Elizabeth. Every
Justice may with profit reflect upon the
humiliating figure made by the famou$
Nupkins, as recorded in that truthful
record of human follies, the Pickwick
Papers.  'We all remember Nupkins, int
whose awful presence the unfortuns?®
Pickwickians are dragged by the minio?®
of the law on some fanciful charge. N0
do we forget the mild and useful Jink®
clerk to that dignitary, who had served
three years in an Attorney’s office, 8M

upon whose slender knowledge of the lﬁfv
the magistrate relies to get him through b1*
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duti'eﬂ with moderate decency. Nupkins,
., Ving hoard the highly-coloured state-
Teny of his satellite Grummer, is convin-
2 '$hat the prisoners are dangerous crimi-
. * 8nd with a noble appreciation of the
:iht“ of the accused Briton, proceeds to
Uence them unheard. Then Mr. Pick-
; (:?’ with indigunant fervour, asserts the
., ‘®mable privilege of a British subject.
|, Firet,” said Mr. Pickwick, sending a look
kin."gh his spectacles, under which even Nup-
ay rl‘.li‘lailed, ““first I want to know wl’xat I and
« , e0d have been brought here for ?”
ty Jin;::t I tell him 1" whispered the magistrate

113 .
.| think you had better, Sir,” whispered

« L 0 the magistrate.

iy X information has been sworn before me,”’
Yoy the magistrate, “that it is apprehended
”lan% 8oing to fight a duel, and that the other
’[’be; Upman, is your aider and abettor in it.
o ore ——eh, Mr. Jinks?"

o Certainly, Sir.”
Ly, hex'efore, I call upon you both to—

« K that's the course, Mr. Jinks ?"

« rtainly, Sir.”

‘T°\to—what, Mr.  Jinks? said the

e trate, pettishly.

« 0 find bail, Sir.” .
1‘ . Therefore, 1 call upon yon both—as
Yy * about, to say when I was interrupted by

w Tk—to find bail” ,

w04 bail,” whispered Mr. Jinks.
"ite. Bhal} require good bail,” said the magis

.

Fxfty pounds each,” whispered Jinks, *and
w, Olders, of course,”
\Qh,,,ah“ll Tequire two sureties of fifty pounds
d‘&n' %id the magistrate aloud, with great
RN “and they must be householders, of

ki,}: ® hope that magistrates of the Nup-
4 :?“'mp arenot common. When they
c%xlst, by their rashness, tyranny and
0t ignorance, they bring the

j“ktif Dame of justice into contempt, and
Wengr, Such sarcasms as Mr. Samuel
Sy 8: “This is a wery impartial
ty ry. for justice. There ain't a magis-
%80 a5 don’t commit himself twice

T % he commits other people.”

¥ . * With fealings of satisfaction that
from the rash and foolish Shal-

low to the discreet Silence. Justice
Silence may have no more legal acumen
and knowledge than his neighbour Shal-
low, but he has a fund of sense and
discretion, which has earned for him the
reputation of being an eminently respect-
able magistrate. Justice Silence reasons
that a judge should keep two objects
steadily in view. First, to decide rightly :
second, to make the public think he de-
cides rightly. Tt is not to be expected
that a Justice of the Peace will always
attain the first object. It is a pure
matter of chance whether he will deter-
mine rightly or not, and after all the
chances are equal. But the second ob-
Ject it is most important and more
easy to effect. If the majesty of
the law is to be duly recognized and
reverenced, magistrates must take care to
impress the public with a belief in the
impartiality and correctness of their de-
crees. In this respect Justice Silence
succeeds admirably, and may therefore be
taken as the type of an excellent justice.
Bis very appeéarance is calculated %o in-
spire confidence in his administration of
the law. His visage is solemn, his form
portly, and his manner deliberate. Ina
word, he is gifted in a very considerable
degree with what is known as judicial
dignity. The cynic may say that what
we call dignity, is simply the stolidness
which belongs to mental vacuity; but
after all, dignity, as some one has defined
it, is nothing but a mysterious carriage of
the body designed to conceal defects of
the mind.  We therefore claim that
Justice Silence has that first attribute of
the judicial office—dignity. As his name
implies, Justice Silence is ndt given to
over-much talking. A man of few words
always passes for a wise man, and the
acute public are wont to argue that if the
magistrate does not waste many words,
he “does a powerful sight of thinking."”
Justice Silence listens with never-failing
patience to everything that everybody
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wants to say, and we all know that this
is one of the most beautiful characteristics
of the perfect judge. DBefore him the
youthful limb of the law may lay down
the most novel doctrine without fear of
contradiction, and may indulge to his
heart’s content that fondness for thorough-
ness and ¢ first principles” which dis-
tinguishes youthful limbs, as in the case
of the one who in moving fer a ¢ Final
Order” began with a sketch of the juris-
diction of the Court of Chancery. Silence
never descends to undignified contention
with counsel, nor does he take a malignant
pleasure in spoiling their neatest proposi-
tions with untimely and embarrassing
queries. In truth he feels no over-ween-
ing confidence in his own legal abiljties,
and discreetly forbears to meddle with
pOiIltS of law. In this he presents a
striking contrast to Justice Shallow, who
is always rushing recklessly into argument,
only to lose himself in a maze of reason-
ing, and to expose himself to scorn and
derision. It is thus that Shallow is be-

trayed into such startling dicta as that |

the Statutes of Limitation are not in force
in this province, or that a man who swears
on a Roman Catholic Bible is legally dis-
qualified from speaking the truth.  Again,
while Shallow’s passion for talking and
the sense of his importance lead him to
aggravate the punishment he is about to
ilict upon offenders, by scourging them
freely with his tongue, Silence adds no
such unkindness. He acts upon counsel
such as the good Don Quixote gave
to Sancho Panza, when about to as-
sume the government of his island :
“Him you are to punish with deeds, do
not evil-entreat with words ; for the pain
of the punishment is enough for the poor
wretch to bear, without the addition of ill
language.” Dy such a course does Silence
conduce to his reputation, for the public
who frequent the magistrate’s court love
fair play, and take a respectful interest in
criminals.  The thoughtless complain

that Justice Silence is aggravatingly slow
in making up his mind ; but so was Lord
Eldon, who was a respectable judge, and
slowness is necessary to caution. But if
he is slow in coming to a decision, havinig
decided, he is immovable. When the

.dread sentence, couched in the fewesb

possible words, has passed his lips, no
law of the Medes and Persians was ever
more irrevocable. The decision, delivered
with the firmness of conviction and after
patient hearing, satisfies the public mind,
and is never weakened by the indiscre
tion, on the Justice’s part, of explaining
the reasons on which it is based.

A general officer in the army, a friend
of Lord Mansfield’s, once came to thab
great man saying that he had just bees
appointed Governor of one of the Wesb
India Islands. This, he said, made him
very happy till he found he was not only
to be Commander-in-Chief, for which beé

“thought himself not unfit, but that he was

also required to sit as Chancelior and de-
cide cases, whereas he was atterly ignora.llt
of law, and had never been in a court of
justice in his life. Iow he was to per
form his judicial duties with decent su¢
cess he was troubled to think. ¢ Be of
good cheer,” said Lord Mansfield ;  take
my advice,and you will be reckoned a great
judge as well as a great commande™
Nothing is more easy. Only hear both
sides patiently: then consider what yo!
think justice requires, and decide accO?d'
ingly. But—never give your reasons™
for your judgment will probably be righf;’,
but your reasons will certainly be wrong:
Here, then, we have the great secret ¢
magisterial success—‘ never give reﬂ"
ons.” Itis by pursuing a course like thet
suggested by Lord Mansfield to his fnelld'
that Justice Silence has gained a W
merited _fame. The Justice who hop®®
for a similar reputation, must confor®
himself to the model of this 1"eexpecliabl
man: must emulate his patience, ®
gravity, and his reticence. By steadly
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Persevering in such a course he may ex-
bect the approbation of an admiring
Wworld, and that to him also shall be ap-
DPlied the gratifying encomium, “ Good
Master Silence, it well befits you should
be of the Peace.” '

ELECTION PETITIONS.

All the light that can be thrown upon
Election Law will be acceptable at the
Present time. We understand that Mr.
Thomas Hodgins, Q.C., has prepared a
treatise on the subject, which will very
shortly be published, and will doubtless
Rive us much assistance on points arising
under the rather peculiar and incomplete
8tate of the Statutes that regulate the law
8nd procedure. Mr. Brough's book refers
®specially to the Ontario Election Law,
but may be consulted with much advan-
tage. The general question of Agency
18 one of the greatest difficulty. The Law
Times, in a recent number, reviews the
Second edition of Leigh and Le Marchant’s
Work on elections, and extracts from that
and from a treatise by Mr. F.O. Crump, in
Cox and O’Grady’s Election Law, some
Passages on the question of Agency. In
the former work it is stated :—

An agent is a person authorized by the candi-

te to act on his behalf in affairs connected
W‘ith the election, and the candidate, as regards

'8 seat, is as liable for acts committed by his
8gent as if he himself had been personally con-
®erned therein ; although the agent may not
nly have exceeded the authority committed to
m, but have acted in opposition to the express
®mmands of the candidate. So extreme, in
Act, is the liability of the candidate for his
9gent, that the relation between them is not
nalogous to that existing at common law between
In'i"eipal and agent.
The candidate is answerable for the acts of his
S0t in the same way as a master is answerable
OF the acts of his servant done in the course of
1s employment, whether lawful or not, notwith-
nding o prohibition may have been given to
0 by his master.
candidate has been held answerable for acts
Mitted by a person employed in a subordi-
te Capacity by the agent for the purposes of

the election on his own responsibility to the same
extent as if those acts had been committed by
the superior agent himself.

Besides the agent for election expenses, there
are other paid persons whose names would appear
in the detailed statement of election expenses
under 26 & 27 Vict. ¢. 29, s. 4.

The mere fact of their names appearing in that
statement as paid by the candidate for the pur-
poses of the election would probably be held as
sufficient evidence of their agency, unless they
were merely employed and paid in some sub-
ordinate capacity such as that of a messenger or
bill-sticker, &c. The candidate may be bound
also by acts committed in the course of the
election by other persons on his behalf, though
not nameq in the election accounts and unpaid.

A man’s wife, if she interfere in the election, is
ipso facto his agent.

Any act, however tridling, is evidence of
agency, and an aggregate of isolated acts will by
their cumulative force constitute agency ; though
no one of them alone, if severed from the others,

s : L]
might be conclusive.

Exempli gratid :—

1. Beiug a member of the committee,

2. Canvassing alone, and with or without a
eanvassing-book.

8. Canvassing in company with the candidate.

4. Attending meetings and speaking on behalf
of the candidate.

5. Bringing up voters to the poll.

From the latter work is extracted the
following : —

The words used in the Corrupt Practices Act
to denote acts which are to affect a member's
return are these, *‘ by himself or by any other
person on his behalf.” 1In one of the first peti-
tions tried before a Judge (the Norwich Petition,
19 L. T. Rep. N. 8. 615), the effect of these
words was considered, and Baron Martin held
that they included any person for whom in law
the member was responsible, whether he be an
agent directly appointed hy the member, or
whether he be an agent by reason of the con-
struction wkich has been placed upon the Act
of Parliameat—a construction which, his Lord-
ship remarked, is to some extent binding on the
Judges. The contention of counsel for the
respondent in that case was that the respondent
could not he held responsible for an act to which
he was not privy. This contention was at once
disposed of, and without citing further authority
—and every petition tried is an authority on
this point—it is to be taken that the candidate



130—VoL X, N.8.]

CANADA LAW JOURNAL.

(May, 17

ELECTION PETITIONS, -

/

must suffer the consequences of the acts of every
person for whom he is legally responsible.

The important question which we have now
to consider is what constitutes an agent. And
in the first place it should be observed that it
was held by Mr. Justice Willes, in the Windsor
Petition, 19 L. T. Rep. N. 8. 613, that mere
employment does not constitute agency, and
that thertfore bribery by a messenger unautho-
rised to canvass did notaffect the election. Pay-
ment for services, indeed, is not an element in
the matter at all, for it was held by Mr. Justice
Blackburn, in the Bewdley Petition, 19 L. T.

Rep. N. 8. 676, that it is not necessary that'

an agent should be paid in order that his act
should affect a member's seat. But agency i
not established by the mere fact of a person’s
name being on the published list of the com-
mittee, 20 L. T. Rep. N. 8. 24, Mr. Justice
‘Willes there said, however, *“If I find a person’s
name on & committee from the beginning ; that
he attended meetings of the committee ; that he
also canvassed, and that his canvass was recognis-
ed so far as it went, I must require considerable
argument to satisfly me that he was not an agent
within the meaning of the Act of Parliament.”

So much for negative decisions. Now, as to
affirmative, we have the high authority of Mr.
Justice Willes for saying that no distinction is
to be drawn, as regards agency, in cases of
bribery, treating, and undue influence: 23 L. T.
Rep. N. 8. 990. His Lordship was at first
disposed to exclude treating from the acts done
by an agent which should avoid the election,
but his ccnclusion was that the 36th section of
the Act must be read literally. Therefore all
" the corrupt practices stand upon the same footing
as regards agency. In the Norwih Potition
(sup.) we have the strongest evidence of agency,
for there the learned J udge held that the agency
of a particular individual had been proved ‘‘up
to the hilt.” Three persons stated him to be &
canvasser. It was proved that he canvassed in
the company of the son of the sitting member,
and that on the afternoon of the day of polling
he went to a public-honse and bought votes.
Further, as to canvassing, Mr. Justice Willes, in
the Guildford Petition, 19 L. T, Rep. N, 8. 729,
said (p. 732) ““as a rule agency tq bind the
member would be agency to canvass or to procure
votes on his behalf.”

Now arises the question what is authority to
canvass !

In the Windsor Petition (sup.) Mr. Justice
Willes said, *‘an authority for the general
management ‘of an election would involve an
authority to canvass.” And in making that

observation his Lordship remarks that he Pu:
posely used the word * authority” and 5’
¢ employment,” because he intended to refef v
persons who were not paid for their services:

is quite clear, of course, as remarked by * '
Justice O'Brien in the Londonderry Pebit
(Printed Judgments, Part II., p. 252), tha »
mere supporter of a candidate who chooses ' |
ask for votes, and to make speeches in
favour, can force himself upon the candidate’
an agent. In the Westbury Petition, Mr, Jush®
Willes said the act done to affect the candidd.:
must be done by his procurement, and hel
immaterial whether a desire that a person sho”
canvass be expressed or implied, by words of v
actions. *And the learned Judge, in that o5,
gave a definition of canvassing. * Canvassit®
he said, *“ may be efther by asking a man to ¥
for the candidate for whom you are canvass!
or by begging him not to go to the poll, bub
remain neutral and not vote for the adve tb;
No distinction can he drawn, except iB ]
amount of favour, between voting for a ma ‘nt
abstaining from voting for his adversary. *’ '
such is the law appears from the 17 & 18 V‘,c'
¢. 102, which places on the same footing
ducing a man to vote at an election and induc*

a man to abstain from voting.”

-

The question What is agency ? was much o
cussed in the Staleybridge Petition, 20 L. T- B‘E
N. 8. at pp. 76, 77, especially with refefe';l
to theacts of volunteers. One of the cou®,
there urged that the responsibility of the ca?
date should he limited in the case of volunté® «
—that the petitioners should be bound to sbe
some authorizing ou the part of the candidst® o8
the persons whose acts are sought to be ™ 1
available against him. In his judgment, &
Justice Blackburn considered the arguments ot
dressed to him, and went fully into the mﬂ“ "
And first he noticed a mode of constit“t‘ng,
person an agent, which he had held iB
Bewdley case to be most effective, that is 80 of
to make the candidate responsible not onlY 1o
the acts of the person so appointed, but fof o
acts of those whom: that person might employ
his agents. Sir R. Glass put money int
hands of a person at Bewdley, and exerci
supervision as to how it was to be expe® y
simply giving directions that it should ““;,,
expended illegally. The judge came to the r
clusion that there was such an agency estab
as to make the candidate responsible ¥
fullest exfent. The evidence did not g05° i
as this in the Sialeybridge case, but the 197
Judge held that the mere act of taking the co o
mittee rooms by the volunteer com®'

Py




M"'Y. 1874.] CANADA LAW JOURNAL, [Vor. X., N.8.—131

ELECTION PETITIONS,

Mounteq to evidence that the sitting member | in the Hastings Petition, 21 L. T. Rep. N. 8.
34 hig people did request those committees to | 234, His Lordship there says: “I have fre-
“'ng up voters when they could, and con- quently had it in my mind that there is great
‘e‘l“eht]y that the persons who, joining those difficulty, in strict logic, in making the agency
v°l‘mteer commiteees, went and fetched voters, | of a person dependent upon the extent of the
°Te in one sense employed by the sitting | corrupt practices committed by him. It does
Rember to bring up voters. seem that in strict logic, if a man Jvould be an
In this same case, Mr. Justice Blackburn | agent if he was shown to have corrupted one
kes occasion to say that he does not think the hu“df'ed people by paying them £5 a-piece,
Minciple that a person employed to canvass | then if .he corrupts only a single man by giving
tkes the candidate responsible for his acts, | him a single glass of beer, he ought to be regard-
% down by Mr. Justice Willes in the Windsor | €d as an agent equally. There is no doubt, in
‘:'&se, can be accepted as a hard and fast rule, :strict lt_)glcal lan'gu.age,' you will find a difficulty
‘As 4 general proposition,” he said, ‘‘that | in malflng the distinction, yet 1 cannot but‘ fefel
Woulq go agreat way towards saying who is an | that, in administering justice and in adminis-
0t, but I don’t think we can take it as an | tering the law in such a way that it would be
*solute hard and fast rale, on which we can | tolerable, one must make some distinction of

2 that wherever a case of corruption has been | that sort. There is the same thing that con-

B.m“ght home to a person who was within the stitu:‘,es & man an agent in tke one case present
0it, the seat should be vacated. The effect of | 210 in the other case ; but I cannot but feel that
that would be to say that wherever there were | Where t‘he case is a smally isolated, solitary case,
%lunteers who were acting at all, and whose | it Tequires much more evidence to satisfy one of
0! Untary acting was not repudiated by the | agency t_han would otherwise be necessary, Ifa
candidate or his agents ; wherever, in fact, a | small thing is done by the head agent ., . ..
T80 came forward and’ said, * T will act for | theagent for the election expenses, I think that
nd endeavour to assist you,’ and the candi- wo.uld have upset the election ; and if small

dy or his agent said, ‘I am v ery much obliged thmgs.to a considerable exter}t were done by a
b You, sir ;' any corrupt or improper acts done | Subordinate person, comparatively shight evi-
Y the volunteer, although unconnected with | dence of agency would probably have induced

Yoi the member, would render the election | 1€ t"’ find that be was an agent.”

At present,” his Lordship added, “I This may be taken to be the view adopted by
go further than to say that each case | the election Judges ; and having disposed of the
be considered upon4he whole facts taken | mode in which an individual agent may be con-
wgethe,., and it must be determined in that way | stituted, we will proceed to the question of the
o “ther the relation between the person guilty | agency of associated supporters, -
® eorrupt practice and the member was such In the Westminster Petition, at page 246 of

,t° Mmake the latter fairly responsible for it.” | 20 L. T. Rep. N. S., Baron Martin deals with
4 ' I8 equivalent to saying that no general rule | the point, observing that he could not suppose
by, ¢ laid down on the question of authority | that where an association of persons uimbering
thalm_p““tion ; but his Lordship said, later on, 600 or 700 members chooses to call itsclf a com.
' drawing the inference the reason of the mltte?e. therefore they become the agents of a
nn:““'hi"h makes a candidate responsible for the candidate for the purpose of makirg him re-
iy , . Orised acts of his agents should be borne | sponsible for a wrong act or an illegal act done
Ny 0d. It seems to be. agreed by all the | by them. And subsequently he defined a com-
19,5 that in considering the question of | mitteeman. ¢ The Committceman,” he said,
‘GQQ;;y the nature of the acts done by the alleged | ¢ whom. I mean, ﬂfld for whom I v'vould ho.ld
I are most material. In the Steleybridge | Mr. Smith responsible, is a committeeman in
¥, °B, from which we have been quoting, | the ordinary intelligible sense of the word, that
Uy, Stice Blackburn said that ¢ whenever it | is to say, a person in whom faith is put, and for
¥ TS that the things are numerously done, it | whose acts he is responsible.” Nothing more
AV go very far to show that the agents did need be said as regards this, we having ?Otfced
% fo Within that principle upon which the law | the subject of the agency of political associations
e“‘lded, viz: that, they were persons, the | incidentally in discussing the Wigan and T' amn’:

Wy f whose foul play the member was to get, | fon cases under *‘Candidate and Agent.
rm!it refore it would be right that he should | Suffice it to say that it.must be taken as estab-
i8S seat in consequence.” The same | lished that there is no partnership privity be-
J“dge farther considered this question | tween the parties subscribing to a political

gt
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association ; nor does the fact of subscribing
confer any authority upon the person who
manages it to make them responsible for an
illegal act done by him.

We have now to consider at what point an
agent ceases to be an agent, 80 as to makea
candidate respons.ible for his acts. And, in the
first place, it is to be noticed that treackery will
deprive an agent of his capacity as such, This
was expressly pointed out by Mr. Justice Black-
burn in the Stafford Borough Petition, 21L. T.
Rep. N. 8,212, He said, referringto the pro-
ceedings of one Machin, * If the evidence was
to the effect that Machin, though he was then
a paid agent of Colonel Meller, was at that time
planning to betray Colonel Meller, that it was
what is called a plant, then I do notthink that
Machin could any longer be considered an agent
of Colonel Meller, so that his acts would vacate
the election. I wish to point out the distinction
which I make, that according as the law stands
at present, ifa member employs an agent, and
that agent, contrary to his wish, and contrary
to his directions, commit a corrupt act, the sit-
ting member is responsible for it ; but when he
employs an agent, and the agent treacherously or
traitorously agrees with the other side, then ifhe
does a corrupt act it would not vacate the seat,
unless it is proved that the corrupt act wasat the
special request of the member himself or some
untainted and unauthorized agent of the member
who directed the act to be done.” His Lordship
was very particular upon the point, for he added :
“ The distinction is pretty obvious, and I men-
tion it to avoid any difficulty or doubt that there
might be hereafter, from its being supposed that
1 have said anything more than I do say ; I say
if Machin was a treacherous agent he loses the
power of upsetting the seat by reason of his un-
authorized acts of corruption ; it would require
actual proof of authority in order to make it
so. It is a very different affair if a man being an
agent has been tricked by the other party into
committing a corrupt act, he himgelf honestly
still intending to act as an agent.”

Express authority will, of course, recreate an
agency which has lapsed or been annihilated.
As above, it will do away with the effect of
treachery ; and in the case of corrupt acts done
after the election, the agency, having ceased
with the close of the election, may be revived by
express authority, so as to constitute the person
an agent, and thus to affect the return. ¢ The
agency at the elegtion,” said Mr. Justice Black-
burn, in the Norfolk Petition, *‘ which was
solely for the canvassing before the election,
expires with the election. Whether or no a per-

son who had been requested to canvass would
be an agent whose misconduct would avoid the
election, would depend upon the evidence ; but
unless there is something to show continuing

authority, that person could not, if he had given -

a feast ten days after the election, by that act
upset the election.”

Further, and lastly, it is perfectly clear that
where there is a coalition between candidates,
each hecoines the agent of the other, The limit
of this agency is shown in the Norfolk Petition.
before referred to. Here we conclude the con-
sideration of the very difficult questionof agency.
Notwithstanding the diffidence expressed by all
the Judges in dealing with it, and their doubts:

concerning the various attempts which have

been made to define it, we do not conceive that
there will be much difficulty in dealing with the
next bateh of petitions by the light of the judg-
ments which we have been examining.

>

SELECTIONS,

LAW OF SEDUCTION.

The case of Viun v. Maynard, tried
some months ago in the Court of Exche-
quer before Baron Cleasby, illustrated in
a very forcible manner the anomalous:
condition of the English law on the sub-
ject of seduction. In that case there had
been a previous trial for breach of pro-
mise of marriage brought by the daughter-
of the plaintiff, but as there was not suf-
ficient evidence of a promise by the
defendant the action failed. On this the
father, in accordance with suggestions
made at the former trial, brought an
action for seduction against the defendant.
Thus, owing to the rule of law that no
action lies against the seducer at the suib
of the party immediately interested, bub
that the only right of action is founded
ou the loss of the girl’s services to her
father, reducing the question to a case of
master and servant, all the parties in this
case were put to the trouble and cost of
two trials, when the whole matter might
have been very well settled on the first
occasion but for the rule in question.
the woman who was seduced, and 10
whose father the jury awarded damage®
in the second action, could have brought
an action for seduction in her own rightr
the two causes might have been joinedr
and all further trouble have been avoided-
On what grounds such an anomaly ¥
perpetuated it would be difficult to sayr
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€Xcept that it has become venerable by
3ge. It has been commented on over
3nd over again, and nothing but the aver-
Slon of the Profession from all changes
In what they have become accustomed to
tould have kept such a rule in force.
e rule amounts to this, that the party
Teally injured has suffered no- injury suf-
Clent for the law to notice, but that her
ather, or master, who has lost her ser-
Vices, can bring an action for such sec-
Ondary and inferior loss. This loss of
%rvice may be of the most trifling des-
‘Nption. In one case, indeed, tried by
Chief Justice Abbott, his Lordship held
that the loss by a father of his daughter’s
Services in making tea was a sufficient
083 to enable him to maintain this action.
Ut when the loss of service has once
en established, then damages are heaped
U on other grounds, and this practice
ad become so inveterate in Lord Ellen-
Orough’s time, that he said it could not
¢ shaken. So that the damages given
Yequently include an appraisement by
the jury of the moral delinquency of the
efendant, and the injury and dishonour
Sustained by the real p'aintiff and her
Amily, TIsit not time that a rule of law,
“hich places a father’s inconvenience in
llaVing to make his own tea above the
088 of his daughter’s virtue, and the dis-
Onour they both suffer, should be abro-
Bated, and the seduction itself be made
€ ground of action, if any such actions
ar(? to be allowed ? There are some who
Ik, however, that such actions should
ot be maintainable, the consent of the
¥omap taking away the right of action.
lichever opinion prevails, it is very
SSirable that the law should be placed
:;ll a reasonable footing, and that juries
ould not import into their verdicts
@Mages for injuries quite distinct from
+'® ostensible one on which the verdict
founded.—Law Times.

Disryrping RELIGIOUS WOR-
SHIP—A CURIOUS CASE.

b It is not often that a case arises com-
Ring the comical with the serious in as
S:CUliar a manner as the case of The
e v, Linkhaw, 69 North Carolina
of Ports, 214. The defendant, a member
f thf} Methodist Church, was indicted
in’ disturbing the congregation, It was
Proof that he sang, during religious

worship, in such a manner as to disturb
the congregation, and greatly interrupt
the services. One of the witnesses imi-
tated his singing in a manner which
* produced a burst of prolonged and irve-
sistible laughter, convulsing alike the
spectators, the bar, the jury and the
court.” It was in evidence that the dis-
turbance occasioned by his singing was
decided and serious.  ““The effect of it
was to make one part of the congregation
laugh, and the other mad ; the irreligious
and frivolous enjoyed it as fun, while the
serious and devout were indignant.” The
defendant, being on many occasions ex-
postulated with by the church-members
and authorities, replied, “that he would
worship God, and that as a part of his
worship it was his duty to sing.”

It was not contended by the State that
the defendant had any purpose or inten-
tion to disturb the congregation ; Lut on
the contrary, it was admitted that he was
conscientiously taking part in the reli-
glous services.  Nevertheless, the trial
court instracted the jury that he must be
presumed to have intended the necessary
consequences of his bad singing ; and they
accordingly returned a verdict of guilty.
But the supreme court (Settle, J.) said
that this admission of the State put an
end to the prosecution ; that, althouch a
man is generally presumed to intend the
consequences of his acts, yet the presump-
tion is here rebutted by a fact admitted
by the State. It would seem,” said the
court, “that the defendant is a proper
subject for the discipline of the church,
but not for the discipline of the courts.”
—Central Law Journal.

JUDICIAL FORESIGHT.

Judges, in their anxiety not to be mis-
nnderstood, occasionally add to their
judgments a caution that they must not
be taken to decide more than is actually
involved in the case, and that if certain
ingredients had been in the case they
probably have arrived at a different con-
clusion. Last year, a casewhich excited
much attention at the time was decided
in the Court of Queen’s Bench, and Mr.
Justice Archibald, in giving his opinion,
qualified it in a manner almost proving
prescience of a case which followed some
seven months afterwards. In the first
first case, Harris v. Nickerson, 42 Law
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J. Rep. (. 8.) Q.B. 171, a.sale had been
advertised by the defendant, and the
plaintiff attended to buy. At the sale,
some articles which the plaintiff intended
to purchase were withdrawn, so the plain-
tiff lost his time and his travelling ex-
penses, and he brought a County Court
action to recover these. The County
Court judge found a verdict for the plain-
tiff; but the Court of Queen’s Bench
reversed” that decision. Mr. Justice Ar-
chibald said that he could quite under-
stand that if a fraudulent representation
were made that a sale was to be held, a
person who thereby lost money might
maintain an action. The event showed
the wisdom of the learned judge. 1In
Richardson v. Sylvester, in the January
number of our Reports, it appeared that
the defendant had a farm to be let by
tender. The plaintiff, upon seeing this,
spent money in viewing the farm and
otherwise. The defendant knew he had
no power to let the farm, but inserted
the advertisement to serve some other
purpose of his own. The County Court
judze nonsuited the plaintiff; but the
Court of Queen’s Bench reversed that
decision on the well-known ground that
the dbfendant had made a fraudulent
representation, and that the plaintiff had
acted on it and suffered loss——exactly,
thevefore, justifying the foresight of Mr,
Justice Archibald.—Law Journal.

CROSS-EXAMINATION AS ToO
CHARACTER.

The high and ancient authority of
Quintilian is often cited in favour of the
practice of cross-examining witnesses ag
to their antecedents in life for the purpose
of discrediting them, but the utimost
difficulty has been felt in practice in de-
termining what limit ought to be placed
uprn this privilege of the advocate.
Quintilian says, S7 quid in ejus vitam dici
poterit, infamid criminum destruendus ;
bui we may be sure that Quintilian would
not have reckoned among erimina many
of the acts which, in Inglish Courts, are
supposed to weakén the effect of the
evidence of the person admitting them.
In fact, when an attempt is made to forge
a link between what is called character
and veracity, the main difficulty lies in
deciding what are; and what are not, pro-
per materials for the purpose. Into the

to differ.
the matter, and Mr. Taylor only points"

inquiry. & whole host of moral, social,
even religious problems are apt to thrust
themselves—problems upon which the
greatest masters of casuistry might agree
Mr. Best does not help us in

out certain classes of questions, such as
those going back to transactions of remote
date, aud those referring to mere impro-
prieties, as fit subjects for exclusion. The
cross-examination of Lord Bellew in The
Queen v. Castro forms an excellent ‘theme
for controversy, and might be recommen-
ded, after the trial is over, to the atten-
tion of legal debating societies. Pending
a decision, by some authority, on that
line of cross-examination, we may refer to
the case of Stocks v. Ellis, in the current
number of our Reports, (42 Law J. Rep.
(v.8.) Q.B. 241). There a commission
had issued to examine a witness in the
United States. The object of interrogat-
ing the witness was to obtain evidence
upon the issue in the cause, whether
certain yarns had been properly spun or
not. The other side proposed to put
certain cross interrogatories to the witness
in order to extract from him an admission
that he had gone to America with the
wife of another man, leaving his own
wife and ten children behind without
means of support. The Court did not
decide that these questions could not be
put on cross-examination in open court,
but rather intimated that they could.
But the questions were disallowed on the
Commission, because the Court thought
that they were inserted not to test the
credit of the witness, but to deter him
from giving evidence altogether, and so to
deprive one of the parties to the cause of
testimony. The decision of the Court is
a step in the right direction, and we are
inclined to wish that it had gone a little
further. Would any judge tell the jury
that a man called to give an opinion
whether certain yarns spun under his
superintendence were well done or badly
done, ought to be treated as less worthy
of belief upon such a topic because he
had committed a conjugal and social
offence of the kind described. — Law
Journal.
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NOTES OF RECENT DECISIONS.

CHANCERY CHAMBERS.
HiceiNs v. MANNING.
Security for costs—Nature of property within the Jur-
. Ssdiction necessary to discharge order.
[The Rersrxe, 9th March—8tRroNg, V. C., 23rd March,
1874.]

A plaintiff resident abroad will not be released
from giving security for costs, unless he shows
that he has property to the value of $400 with-
in the jurisdiction, available in execution.

Leasehold property may be sufficient.

A plaintiff had property within the jurisdic.
tion, consisting of a one-sixth interest (nominally
worth $2666) in lands subject to a lease made
to the defendanis by the plaintiff’s apcestor, the
validity of which lease was in question in the
suit. This lease was for twenty-one years, and
gave the defendants an option to purchase, and
under its terms no rent or taxes were to be paid
until the title had been quieted, or a certificate
refused ; and in the latter event the defendants
were to accept the title or give up the term.
Proceedings for quieting the title had been in.
stituted, but were still pending.

Held (by the Revgrer), that the conditions
of the lease were of such a character as to make
it doubtful whether the plaintiff's interest in the
reversion would realize $400 if sold under an
execution ; and application to discharge order
for security dismissed. .

Held (by StroNG, V. C., on affirming the
order), that, if the plaintiff succeeded in the
suit, the land would be subject to the debts of
the plaintiff’s ancestor ; and if he failed, the
purchase money, when payable by the lessees,
would be payable not directly to the plaintiff,
but to his ancestor’'s personal representative ;
that the plaintiff had not.in fact such an inter-
est in the property as could be directly reached
by execution..

SWETNAM V. SWETNAM.

Adminisiration order—When administrator may

apply. .
[BTroNe, V. C., on appeal from the RxreaEx—23rd
. March, 1874].

The fact of therebeing a deficiency of assets
in an intestate’s estate, by which all creditors be-
come entitled to share pari passu, is sufficient |
Yo justify an application by an administrator

for an administration order, notwithstanding
that the eltate consists solely of personalty.

OuTtraM v. WYCKHOFF.
Administration order—Will not proved.
{The RErERER—24th March, 1874}

An administration order, applied for against a
person named as executor in the will, but who
had not taken out letters Probate, was refused,
there being no duly appointed personal repre-
sentative before the Court. (See Rowsell v. Mor-
ris, L. R. 17 Eq).

QUEBEC REPORTS.

SUPERIOR COURT.

THE QUEEN AND JosErn LOUGEE, et al., Jus-
tices of the Peace; and WarrrN Paice,
Petitioner, and Jou~ GrirriTH, Col'cctor of
Inland Revenue, Respondent.

Tavern and Shop Licenses—32 Vie. Cap. 32, sec. 39—
Power of Dominion and Local Legisiatures—
B.N. A. Act,sec. 92—Jurisdiction given totwo
Justices—Powers of more or less to act.

Held, 1. That when two Justices of the Peace are ap-
pointed by statute to adjudicate upon complaints,
more or less than two does not mcet the requirement.

2. That the B. N. A. Act, sec. 92, s8. 15, cowfers power
upon Local Legislatures to enforce laws, made upon
subjects within their jurisdiction, by both fine and
imprisonment.

SANBORN, J. —The petitioner in this case raises
six objections to a conviction made by three
Justices of the Peace, whereby he is condemned
to pay two penalties, $100, and costs $28.46, for
selling by retail spirituous liquors in the
Temperance Hotel of William Paige, of Compton,
and is ordered to be imprisoned for six months
unless the amount awarded be sooner paid :

1.—That the tribunal constituted to adju-
dicate upon complaints under the License Act,
as respects ordinary magistrates of the District,
consists of *“ two Justices of the Peace for the

District,” and more or less than two does not

meet the requirement.

2.—That there is no offence specified in
the complaint to which the penalty is attached.

3.—That the conviction should be complete
without reference to the complaint, and should
be in the form provided by the Act.

4.—That the conviction containing an order
of imprisonment upon the option of com.
plainant should be Geclared bad, as time must be
given after conviction for petitioner to pay, and
then only, upon failure to pay, could the proge-
cutor declare his option for imprisonment with-
out distress.
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5.—That petitioner had, been illegally
convicted of two offences without mention of
the time when each was incurred.

6.—That the evidence is illegally ap-
pli'ed to both charges indiscriminately, and
sustains neither as to specific time, as alleged
in the complaint.

There is a certain degree of force in all these
ohjections. The conviction is obnoxious to
criticism in all these particulars. As respects
the first ground, I consider it a fatal objection.
Under section 152 of the License Act, all
actions or prosecutions when the sum or penalty
demanded, or such sum and penalty combined,
do not exceed one hundred dollars, may be
brought before any two Justices of the Peace
for the District, or a Judge of the Sessions of
the Peace, or a Recorder, or a Police Magistrate
or Sheriff.

By sub-section 2 of section 153 it is expressly
declared that when such prosecution is brought
before any two other Justices of the Peace (that
is, any two other than a Judge of the Sessions,
&c.,) the summons may be signed by one of
them, but no other Justice shall sit or take
part therein, unless by reason of their absence,
or of the absence of one of them, nor yet in the
lajter case without the assent of the other of
them. This last provision was made, doubtless,
to prevent Justices unfavourable to the prose-
cution from coming in and taking the case out
of the hands of those who were first seized of it,
and to prevent unseemly divisions among magis-
trates ; but the enactment cannot operate in
one way and not in the other.

There are certain expressions in the Act
which seem to presume that more than two
Justices may sit. Jurisdiction cannot be con-
ferred })y inference. It is expressly given to a
certain tribunal, and none other can exercise it.
Oke says: ‘‘The special authority given to
Justices must be exactly pursued aceordine to
the letter of the Act by which it is created(: or
their acts will not be good:” Oke's Magis-
terial Synopsis, p. 38.  The same author says
¢“Where the statute refers the matter to the
next Justice, or toany two Justices, no other but
the one answering that deseription, or thoge hav-
ing jurisdiction by common law or Act of Parlia-
ment, has any authority, and it does not engble
them to act in any county.” (Idem, p. 10.)
These special jurisdictions are numerous in Eng-
land, created by various Acts, so much so that
this author has provided a table showing under
the various Acfs giving summary jurisdiction,
in one column the penalties, in another the right
of appeal or other wise, and in another the

number of Justices or the special tribunal t0
hear. The principle is recognized by other
writers, and amongst these by Tomlins in Lis
work on the Office and Duties of Justices of the
Peace, and by Dwarris on Statutes, and by Paley
on Convictions. The doctrine is based on severs!
decisions, among which are the Saunders casé,
Kite v. Lane, and Re Peerless. It is said bY
respondent that petitioner accepted the jurisdic:
tion, by pleading and not objecting to it. This
cannot give to a Court jurisdiction when it bas
none by law. Magistrates under penal act$
have no jurisdiction except such as is conferred
by statute, and in the manner in which it is given
by the statute: Tomlin's J. P., .p. 120-4;
Dwarris on Stat., p. 53 ; Paley on Convictions,
pp. 15 and 16 ; Saunders case, 1 Saunders
263 ; Re Peerless, 12 Q.B., 643 ; Kite v. Lan
8 C. L. R., 44 ; Regina v. Wilcocks, 53 C. L.
R., 315. Upon this ground the convictioB
must be quashed. There are other points raised
here which are of sufficient practical interest
to deserve consideration.

The second objection, that mo offence i8
charged, I do not consider good for the reasoft
given, that there should have been specifi¢
allegations that there was a sale in less quantity
than 34 pints. The word *‘retail” under
section 196 is made to mean this, and is a suffi*
cient averment to meet the requirements of
section 2. There is, however, a very im-
portant variance which was not mentioned i
the argument. The complaint is, that petis
tioner did vend, sell, retail, &c., in the Tem*
perance Hotel of William Paige.  The penalty
is incurred, under the second section of the Act
for selling in the person’s own house or pre’
mises, or in or upon any house, hoat or barg®
&c., upon frozen water ; but not for selling in
the house of another. Why this Act is 5°
restrictive I cannot say ; but it is so. It is trué
that under section 170 the delivery of spirits it
a tavern is declared a violation of the first am
second sections, but this does not enable a party
to sue for a penalty in any other terms tha?
those mentioned in the second section.

Act very illogically makes a sale in a tavef’“
proof of sale in-one’s own house, or upon one?
own premises, or in a building upon froze®
water, but it does not warrant a conviction ﬂf"
less the complaint is for an offence described in
said 2nd section. The conviction must deseriD®
the offence according to the statute: Cloud ™
Turfrey, 9 C. L. R., 596 ; Rex v. Walsh, 28©
L. R, 125; Paley on Convictions, p. 673 2
Oke, 132. ' )
The third objection, that the convictio®®
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should have been in the form given by the Act
and sheuld .be scparate from the complaint, is
not without reason. The Act saye, ¢‘these
forms or others of like effect.” A conviction
which is not perfect in itself is not a form ¢ of
like effect.” There may be an informal con-
viction which may be -extended : Paley on
Convictions, pp. 61-2. In fact this is a com-
non practice, and it has been held that the
firmal conviction can be made at any time
bifore the record is sent upon Certiorari:
Siwood v. Mount, 48 C. L. R,,55. It has
even been held that such formal conviction
cax be drawn up and substituted for the
informal one at any time before the con-
vidion is quashed: Carter v. Grecian, 66 C.
L. 2., 216. The informal conviction as sent
up in this case is certainly objectionable.

Tae fourth objection is that the option of pro-
secwion for imprisonment instead of distress is
no mrt of the conviction, and being included
theren vitiates the conviction. The regular
mode, undoubtedly, is, first to convict, then the
defeudant is expected to pay instanter ; if he
does nct, the prosecutor may choose imprison-
ment under the Act, instead of distress. There
is a veparted case in which, under like circum-
stances, immediate imprisonment was held good,
even when defendant was not present at the
time of conviction. In that case, however, the
conviction appears to have been entered, and
the order for imprisonment was a subsequent
act : Arnold v. Dimsdale, 75 C. L. R., 579.

This adjulication of imprisonment, being a
substantive part of the conviction, leads me to
consider the question decided by Mr. Justice
Torrance, as well as by Mr. Justice Drummond
in the Papin case. (Er parte Papin, 16 L. C.J.,
819 and 8 C.L.J,, p. 122.) Itis there held that
the British North America Act does not confer
power (sec.92, ss. 15) upon the Local Legislature
to enforce laws made upon subjects within its
jurisdiction by both fine and imprisonment at
the same time. I cannot agree with this hold-
ing. The words of the Imperial Act are: *“the
imposition of punishment by fine, penalty or
imprisonment, for enforcing any law of the
Province made in relation to any matter coming
within any of the classes of subjects enumerated
in this section.” It was held in the case,
Teferred to that only one of these modes of
Punishment could be exercised at one time,
because the enactment is in the alternative, as
indicated by the word ““or.” T think it was in-
tended by this section to give the range of these
modes of punishment, not one or other of them
and only ene at a time. The word ‘‘or” is

not necessarily disjunctive in all cases. It is
sometimes a mere connective. For instance,
Art. 325 of the Civil Code provides for inter-
diction in case of ** imbecility, insanity or mad-
ness.” Ray, in his Medical Jurisprudence,
classifies under the general head of insanity,
idiocy, imbecility, mania and dementia, and
remarks, *‘ It is not pretended that any classifi-
cation can be rigidly correct, for such divisions
have not been made by nature and cannot be
observed in practice’: Ray's Medical Juris-
prudence of Insanity, p. 84. The word“‘or”in
this instance cannof certainly be used in a dis-
Jjunctive sense. Dodderidge, J., in Creswick v.
RBokeby, 2 Bulsts.,, 47 ; Dwarris on Statutes,
P. 778 — said, ‘“ When the sense is the
sama the words ‘and’ and ‘or’ are all
ore, and the words conjunctive and dis-
junctive are to be taken promiscue.” 1 take
it, at all events, that there is sufficient ambi-
guity in the expression to warrant a resort
to the rules of interpretation where there
is want of explicitness in the words of the
statute. - The B. N. A. Act, conferring legis-
lative powers, is not to be construed rigor-
ously, like a penal act conferring judicial powers.
Prior to the B. N. America Act there can be no
doubt that each Province had the power to
enforce laws which now relate to subjects under
the exclusive jurisdiction of the Provincial
Legislature by fine, penalty and imprisonment,
using discretion as to one or all, as circum-
stances might require. It isa generally accepted
doctrine that where the I'mperial Government
has granted powers to a colony, it never with-
draws them. This doctrine is recognised in
Phillips v. Eyre, Law Rep. (Q.B. p. 42.)

If the Imperial Act is to be understood in the
reductive sense, and the Provincial Legislature
can only enforce its laws by fine, penalty or
imprisonment, taking its option by one of the
three modes, but by only one of the three
modes, then a right and power which existed
before that Act was passed has been taken away,
inasmuch as the Provincial Legislature has ex-
clusive jurisdiction over certain classes of sub-
Jjects, and if it has not the large powers that ex-
isted under the old constitutional acts, it has
been taken away altogether ; and the inference
necessarily follows that it was intended, con-
trary fo constitutional maxims of legislation, to
abridge our powers, and it has been done.

This conclusion should not be reached unless
we are forced to it by explicit enactinent, or by
evident intendment gathered from the Act gener-
ally. Chancellor Kent says (Kent's Commen-
taries, vol. 1, pp. 431, 434.) “Itis an estab-
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lished rule in the exposition of statutes that the
intention of the lawgiveris to be deduced froma
view of the whole and every part of a statute,
taken and compared together. *The realintention,
when accurately ascertained, will always prevail
over the literal sense of the terms.” Again he

ays: ‘‘For the sure and true interpretation of
all statutes, whether penal or beneficial, four
things are to be considered ;, 1. What was the
common law before the Act. 2. What was the

mischief against which the common law did not -

provide. 3. What remedy it provided to cover
the defect; and 4. The true reason of the
remedy.” Applying these rules in their spirit,
we must consider what legislative powers existed
in theé several Provinces of the Dominion prior
to the passing of the British North America
Act, and was it the intention to abridge these
powers, or simply to make a new distribution of
them ? I think, plainly the latter. The words
‘“by fine, penalty, or imprisonment,” were not
80 well chosen as more definite language, to ex-
press the intention of the legislators, but T can-
not think it was intended to give power to the
Provincial Legislature to exercise only one of
these modes of punishment at a time in any par-
ticular Act. It must have been intended to
apply each according to the circumstances and
gravity of the offence, and to use both or all
when required. If the expression **fine, penalty,
or imprisonment,” is to be understood dis-
tributively as between penalty and imprison-
ment, it must be so understood as between fine
and penalty, which wonld create a distinction
too subtle for practical application. In fact the
words fine and penalty are so alike that the one
runs into the other. Dwarris says: (Dwarris on
Stat., p. 704) ““In construing Acts of Parlia-
ment, judges are to look at the language
of the whole Act, and if they find in any
particular clause an expression not so large
and extensive in its import as those used
in other parts of the Act, and they can col
lect, from more large and extensive expression;
used in other parts, the real intention of the
Legislature, it is their duty to give effect to the
larger expressions.”  For these reasons I am of

~ opinion that the Provincial Legislature hag not
exceeded its powers in enforcing the License Act,
or any other law relating to the class of subjects
within its jurisdiction, by all the modes men-
tioned, used separately or together, according
to circumstances.

The conviction liere is for two offences, incur-
ring two penalties, and it is urged that the time

and place should be definitely stated under sec. .

158. This objection has much force. In such

case the conviction should be full for each
offence, specifying tha offence, time, place and
penalty. This is in accordance with English
practice where similar law was in force (1 Oke’s
Mag. Syn., 175.

The sixth objection is that the evidence was
taken illegally upon both charges indiscrimin-
ately. This was a matter within the discretion
of the Justices, and is not a ground for certiorari.

The conviction will be quashed, but without

costs, as the revenue officer acts on behalf of the
Government.

ENGLISH REPORTS

ELECTION CASES.

TauNtoN ELECTION PETITICN,
Agency.

To render a candidate responsible for the anlawful acts
of persons who have supported his canvass, he must
be proved by himself, or his authorizzd agents, t¢
have employed such persons to act onhis behalf, or
to some extent put himnself in their hands, or to have
made common cause-with them for thepurpose of pro-
moting his election.

[Ir. Law Times, 1874, p.74.—Jan. 26.]

GrovE, J.—in delivering julgment, stated
that the respondent was chargad with bribery
aml'trcatiug by himself and his agents, and
that there was also an imputation of general
bribery and treating. He intimated that there
were 1o proper grounds for meking any personal
imputation agzainst the resjaondent, and that

with regard to general Lribery and treating and

corruption so as to taint tlie whole constituencys
and thus render the election void, he saw no
reason for coming to the conclusion that ex-
tensive bribery or corruption prevailed at the
election. He then proceeded to say :—I comé
now to the point upon which the great contest
in this case arose. Did the respondent, not by
himself or by any conscious authority, but by
the hands of an agent or agents for whom he i
responsible, so bribe or treat that this electio®
must be declared void? The law of agency, 3°
applied to election petitions, has been sufficiently
expressed by different learned judges, some ©
whom have likened it to the relation of maste?
and servant, and another to the employer ©
persons to run a race for him ; but no exaC
definition, meeting all cases, has, as faras I 8%
aware, been given. Two learned judges*'tho
ate Mr. Justice Willes, and Mr. Justice Black’
burn—have pointed out the difficulties of arri¥’
ing at one. All agree that the relation is B°
the Common Law one of principal and agesh

[May ’ 187.".
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but that the candidate may be responsible for
the acts of one acting on his behalf, though the
acts be beyond the scope of the authority given,
or, indeed, in violation of express injunction.
So far as regards the present case, I am of
Opinion that to establish agency for which the
candidate would be responsible, he must be
Proved by himself or by his authorized agent, to
have employed the persons whose conduct is
impugned to act on his behalf, or to have to
%ome extent put himself in their hands, or to
have made common cause with them for the
Purpose of promoting his election. To what
extent such relation may be sufficient to fix the
candidate with responsibility, must, it seems to
e, be a question of degree and of evidence to
be judged of by the Election Petition Tribunal.
Mere non-interference with persons, who, feeling
Interested in the success of the candidate, may
act in support of his canvass, is not sufficient, in
my judgment, to saddle the candidate with any
unlawful acts of theirs of which the tribunal is
8atisfied he or his authorized agent is ignorant.
It would be vain to attempt an exhaustive defi-
Rition, and possibly exception may be taken to
the approximate limitation which I have en-
deavoured to express. It must also be borne in
Mind in these cases that, although the object of
'fhe statute by which the tribunal of election
Judges was created was to prevent corrupt
Practices, still the tribunal is a judicial and not
n inquisitorial one. It is a Court to hear and
d_etermine according to law, and not a Commis-
Slon armed with powers to inquire into and
Suppress corruption. Without expressing myself
X equally strong terms with Baron Martin in
e Wigan case, I am of opinion that the
&vidence of corrupt practice must establish affir-
Matively, to the reasonable satisfaction of the
Judge, that the acts complained of were done.
he Jearned Jjudge then proceeded to consider
¢ evidence in the case. Witnesses were called
Who said they had seen a man named Rollings,
Zainst whom bribery and treating were alleged,
Clther accompanying Sir Henry James during his
Setual canvass, or 30 in company with him as to
e"‘d to a reasonable inferenog that he was aiding
a(‘;ﬁ .in his canvass. The bgst of these witnesses
JWitted that they had only seen the backs of
'* Henry James and the man with him. The
her evidence was slender, and when Sir Henry
Mes wag examined he most emphatically con-
“dicted it, stating that, if he had met him in
® street he did not know him, and that most
rt“iﬂ]y he never canvassed with him, or with
00! Sanction for him. It was admitted by the
Unse] for the petitioners that the fair result of

Ce;

the evidence was that there was not enough to
satisfy me of any agency deduced from personal
canvass with the candidate himself with the
exception of Turner. Iam clearly of this opinion,
and it dpplies also to Turner, Stuckey, and
Govier, and I decide that on the whole case
there was no reasonable evidence to satisfy me
of agency by personally accompanying the can-
didate on his canvass. Thalearned judge, after
stating that it was admitted that Burman was
Sir Henry James's agent, for whose acts he was
responsible, commented on Smith's evidence
with regard to the sale of timber and the pay-
ment of £5 for drink, and stated that it was
obvious that Smith came forward under circam-
stances which threw the greatest suspicion on
his testimony. He came forward as an informer
of a corrupt transaction to which he had been a
party, for he had induced his daughter know-
ingly to make a false and fraudulent alteration
in a bill to enable Rollings to obtain repayment
from the respondent or from some agent of his
by false pretences. As he admitted having
bribed g voter, and his antecedents were far
from satisfactory, he looked upon his evidence,
not as that of a credible witness, but to see how
far it was corroborated. His wife,was called to
support his veracity, and it was alleged that she
had detected a conspiracy to injure Farrant and
Brannan ; but it was admitted that £15 had
been paid by Farrant and Brannan to Poole.
Smith was also said to have received money
from Small to bribe, but the evidence of the
bribery by Smith was utterly unworthy of
credit. Here Rollings was said to have treat-
ed voters, but there was little or no evi-
dence to connect him with the respondent,
although he was frequently alleged to have
been in company with Burman, and had been
seen to go into committee rooms—Sir Henry
James having no committee-rooms in the ordi-
nary election sense of the term. The evidence
was of very little value, as many witnesscs could
not fix dates ; the times and occasions had been
probably multiplied by different persons called,
and most of them spoke to the facts happening
before the committec-room was really taken.
Other evidence of small bribes or offers to bribe
und treat was adduced as having been commit-
ted by Stuckey, Turner, and Govier, who were
alleged to be agents, for whom Sir Henry James
was said to be responsible. The Dbest of these
cases was that deposed to by a man named Mogg,
a man of the highest character, who gave his
evidence with remarkable apparent truthfulness,
and, small as the incident is, the question of
Sir Henry James's seat might have depended on
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the question of Govier's agency, but no evidence
of his agency was given by the petitioners,
beyond his haviog paid for Burman small sums
for services connected with the canvass of Sir
Henry James. The learned judge then contin-
ued as follows ,—A prima facie case was made
‘which certainly had an impession upon me,
viewing, in the light of probabilities, the evi-
dence which from the character of the witnesses
—at least many of them—could not be regarded
as thoroughly reliable. Serjeant Ballantyne
did not propose to call Rollings, perhaps fearing
damaging disclosures, and I suggested his being
called, and I think the truth has more fully ap-
peared in consequence. For the respondent
were called himself, Mr. Biron, Rollings, Bur-
man, Cornish (Collard, who contradicted Jane
Cox), and Turner. Sir Henry James disproved
to my entire satisfaction any agency by canvas-
sing on the part of Rollings, Turner, Stuckey,
and Govier, and, so far as he was concerned,
denied all agency but that of Burman. Rollings
contradicted Smith, emphatically stating that
the timber transaction was a pure business one,
and that what he had dome in furtherance of
Sir Henry James's election was spontaneous, and
he showed that his evidence, in the main, might
be relied on. Burman gave his evidence in a
singularly candid and apparently truthful man.
ner, shrinking from no inquiry, exhibiting evi-
dences of veracity in incidental matters, and
answering questions against himself ; so that he
was either a most truthfullwitness or a consum-
mate actor, and no hint or insinuation was made
He denied Smith’s story,
and stated that he had seen Rollings but rarely
during the election, and had not employed him
directly or indirectly to promote Sir Henry
James's election. The case does not depend on
the veracity of Smith and Rollings further than
so far as the former directly contradicts Burman,
I hesitate to decide between them, as the state-
ments of Smith directly implicating Burman
are entirely uncorroborated. It is enough to say
that if I believe Burman’s evidence, all agency
traced through him is displaced, and T do be-
lieve Burman’s evidence, and cannot imagine
that such unassailable evidence is a piece of ac.
complished acting ; and if it were, he would not
be a man likely to put himself in the power of
such a man as Smith for a very trifling consid.
ration. With regard to the cases of Turner,
Stuckey, and Govier, 1 am inclined to believe
Turner, though I regret that Stuckey and Govier
werenot called. I consider that neither they nor
Turner were proved to T agents for whose acts the
respondent was responsible. Govier was stated

by Burman to have assisted him as a volunteer
in paying some of the petty cash, but there was
no evidence, in my judgment, to fix him with
agency in promoting the election, even giving a
wide latitude to these relations. One other
point was urged much more in reply thanin
opening the petitioner’s case by Mr. Russell—
that the respondent and his agents, by having
mixed themselves with and availed themselves
of the aid of the members of the Labour League,
were bound by their acts as by the acts of
agents. I do not find that any corrupt acts
charged were shown to have been committed by
the Labour League as a body or any representa-
tive of theirs, and I am further of opinion that
neither the respondent nor Burman did more
than not interfere with persons who were
assisting the candidate for reasons of their own.
Burman, it is true, paid a particularbill, in which
were some items which had been ordered by the
Taunton Working-men’s Liberal Association,
and I believe the statement that he was, up to
the time of his cross-examination, ignorant of
having paid them. I am therefore of opinion
that the petitioners have failed to prove agency,
and that Sir Henry James was duly elected, and
1 shall report to that effect to the Speaker. Mr.
Marshall’s position was unassailable, but that
of Mr. Brannan was open to observation with
reference to the pecuniary transaction with
Smith and the £15 paid to Poole. I.am not
satisfied with the way in which the evidence has
been got up. T exonerate Mr. Ellis, but no
doubt the shortcomings are owing to the youth
and iuexperience of Mr. Blake, who was respon-
gible for the petition ; and, considering the
matter fully, I am of opinion that there is
nothing to take the case out of the ordinary rule
that costs follow the event and should be paid
by the petitioners.

Ix RE Tne Exerer EurcTioN PETITION.

The Proccedings upon an Election Petition drop upon
the dissolution of Parliament.

| Solicitors’ Journal, January 27, 1874.]

This was an application with reference to the
Exeter Election Petition.

Chandos Leigh appeared for the petitioners.

Petheram for the respondents.

Chandos Leigh said that the petition had
been appointed to be heard before Bramwell, B.,
on the 3rd of February, but the question had
now arisen as to what was the effect of - the
dissolution of Parliament. Under the eircum-
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stances he and the counsel for the respondent
had gone before Bramwell, B., who had drawn
up a memorandum to be signed by them, but
expressed the wish that the matter should be
first brought before the Court. The memoran-
dum was in these terms :—** Considering that
the main object of the petition cannot now be
attained, and that it is very doubtful whether
by the dissolution of Parliament it is not
abated and ended, which indeed we think it is ;
and there never having been any intention of
charging Mr. Mills with personal bribery or
corruption ; we agree that all proceedings on
the petition drop, and that the money deposited
be paid out of court, and an order made to that
effect.” He now applied for a rule to carry
out this arrangement. The statute (31 & 32
Vict. ¢. 125) said nothing as to a dissolution,
but the 35th section said that a petition should
be proceeded with, notwithstanding a proroga-
tion, and the petition could not be withdrawn,
because the statute said that in that event the
petitioner should bé liable to pay costs.

Lord CoLERIDGE, C.J.—Before the Act
passed the Parliamentary practice was that a
petition dropped by dissolution, and you say
that as the Act says nothing upon the point
this practice continues. You simply want a
tule that the money should be paid out of
court.

Petheram said that he was instructed to con-
sent to a rule that fhe money should be paid
out of court on the distinct statement that
there never had been any intention of charging
Mr. Mills with personal bribery or corruption.

Lord CoLEriDGE, C.J.—We have nothing to
do with that. 1 am of opinion that the Queen
having been pleased to dissolve Parliament—of
which the Court will take judicial notice—a
case has occurred which is not provided for in
the 31 & 32 Vict. c. 125; and therefore we
must guide our proceedings by the old Parlia-
Mentary practice, according to which a petition
dropped or abated by a dissolution. This being
80, I have no doubt that there should be a rule
to return the £1,000 which has been deposited.

Rule absolute granted.* :

* Sittings in Banco.—Before Lord CoLerings, C.J., and
KEATING and DENMAN, JJ )

DIGEST.

DIGEST OF ENGLISH LAW REPORTS
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From the American Law Revicw.

ABANDONMENT.—S¢¢ CHARTER-PARTY, 2.
ACCESSORIES.—S¢¢ EXTRADITION.

ACTION.—See CONTRACT, 3 ; DPRINCIPAL AND
AGENT, 2; RENT CHARGE ; THEATRICAL
ENGAGEMENT.

ADVANCE AGAINST FREIGHT.—See CHARTER-
PARTY, 3.

AFFIDAVIT OF DOCUMENTS.

Where a bill was filed by the Republic of
Liberia, the plaintiffs were ordered to file the
usual affidavit, stating what documents, if’
any, they had relating to the matters in ques-
tion,— Republic of Liberia v. Imperial Bank,.
L.R. 18 Eq. 179.

AGREEMENT.—S¢¢ CONTRACT.

AvLiMoxy,
. A husband who had been separated from his
wife for many years had covenanted to pay,
and had paid, a small annuity to his wife.
The husband instituted a divorce suit against
his wife because of her adultery, and the wife
petitioned for alimony because of her hus-
band’s fortune having largely increased since
said covenant to pay an annuity. No alimony
i;as allowed. — Powel v. Powel, LR. 3 P. &
. 55, :

ALTERNATIVE CONTRACT,—See DAMAGES, 2.
AxxviITy,

The defendants by their negligence caused
the death of R., who was under covenant to.
pay the plaintiff an annuity of £200 during:
their joint lives. An ‘‘accountant,” acquainte
with the business of life insurance, after refer-
ring to the ‘‘Carlisle Tables,” testified as to
the value of an annuity of £200 for the life of
two persons of the respective ages of R. and
the plaintiff. The judge instructed the jury
that they might calculate the damages which
the plaintiff was entitled to recover, by ascer-
taining the sum of money which would pur-
chase an annuity of £200 for a person of the
Flaintiff’s age, according to the average dura-
tion of human life. Held, that said witness was
competent, though not an actuary ; but th.at_ as
the plaintiff had lost an annuity for the joint
lives of herself and K., and asan annuityupon
the plaintiff’s life only would be of greater
value, said instructions were erroneous.— .
Rowley v. London and North Western Rail-
way Co., L. R. 8 Ex. (Ex. Ch.) 221.

ARBITRATION.

Two parties, hetween whom there was great
hostility, left certain matters in dispute to two
arbitrators, who were to select a third. Dur-
ing the arbitration one of the arties lunched
at his expense the arbitrator whom he had ap-~
pointed the third arbitrator, his solicitor, a
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short-hand reporter, and himself. Held, that
said lunch furnished no ground for setting
aside the award. The two arbitrators first ap-
pointed erroneously appointed a third as um-
pire, but, after the mistake was discovered,
appointed a third arbitrator, and began pro-
ceeding de novo, and the parties to the sub-
mission agreed not to impugn the award,
Held, that any irregularities in the proceed-
ings were waived by heginning de nowo and
and by said agreement.—Mosely v. Simpson,
L. R. 16 Eq. 226. '

ASSIGNERE. —Se¢e RENT-CHARGE.

ATTESTATION.—Se¢e WILL.

ATTORNEY.—S¢¢ CosTs.

AVERAGE.—Se¢ GENERAL AVERAGE.

AWARD.—Ss¢ ARBITRATION.

BEQUEST.—S8¢e Devise; LEcacy ; VESTED IN.
TEREST ; WILL.

BiLL oF LapiNGg.—Sce GENERAL AVERAGE.

BiLLs Axp Nortes.

1. An incorporated company sold to M. an
instrument under the seal of the company, and
countersigned by two directors and the secre-
tary. The instrument was headed with the
name of the company, was called a debenture,
was numbered, and promised to pay the
bearer, subject to the printed conditions in-
dorsed thereon, £100 on May 1, 1872, or on
any day on which the bond was entitled to be
redeemed, according to said conditions, By
said conditions a certain number of indentures
were to be drawn periodically and paid off. M.’s
indenture was stolen, and purchased in gnod
faith by the plaintiff. The company, having
rotice of the robbery, refused to pay the in-
denture. It was admitted that such instru-
ments were in practice treated as negotiable.
Held, that the conditions of said instrument
prevented it being a promissory note ; also,
that by contracting to pay the bearer the com-

any could not render the title of the owner
Fiuble to be divested by theft and sale to a
bond fide purchaser; and that the alleged
custom could not annex such an incident to
the coutract. Whether an instrument under
the scal of a corporation can be a promissory
note, queere.—Crouch v. Credit Foncier of
England, L. R. 8 Q. B. 374.

. 2. W. and B. were in partnership as attor-
neys. B., withoutauthority from W., drew a
bill, in a private transaction, upon the defen-
dant in the firm name, and in the firm name
indorsed it to the plaintiff for value. The de-
fendant accepted the bill, which was dis-
honoured at maturity. Held, that the defen-
dant was not estopped from denying that the
bill had been indorsed by said firm.—Garland
v. Jacomd, L. R. 8 Ex. (Ex. Ch) 216.

See Bankrurrcy, 2; Damaces, 2; Trust, 2,

BROKER.

« The plaintiffs, brokers in the London Stoek
Exchange, hought stocks for the defendant for
the 15th of July, and on that day, by the de-
fendant's instructions,«carried them over to
July 29th, the next account day, paying differ-
ences amounting to £1,688. On the 18th of
July the plaintiffs, Leing unable to meet their

engagements, by reason of the defendant’s and
others” failing to make their due payments,
were declared defaulters, and according tothe
.rules of the Stock Exchanee all their transac-
tions were closed at the prices current on that
day. The result of this was to make the plain-
tiffs liable to pay further differences on the
stocks carried over for the defendant. Held,
that the plaintiffs were not entitled to recover
auything beyond said £1,688, as the defendant
was not liable for the plaintiffs’ losses caused
by their own insolvency.—Duncan v. Hill, L.
R. 8 Ex.(Ex. Ch.) 242; s. ¢. L. R. 6 Ex.
6 Am. 255 ; Law Rev. 98.

CANCELLATION. See WILLS, 4, 5.

© CARRIER.—S¢¢ NEGLIGENCE.

Cause OF. AcTION.—Sec CoNTRACT, 3.
CHARITY.—S¢e CY PhEs.

CHARTER-PARTY.

1. Declaration on a charter-party between
the plaintiff and the owners of the C., “ex-
pected to be at Alexandria about 15th of De-
cember,” alleging that the C. was not ex-
pected to be at Alexandriaabout the 15th De-
cember,but was in such part of the world and
under such engagements that she could not he
at Alexandria about the said day. Demurrer,
and plez that the plaintiff knew the voyage
the C. was on, and that said charter-party
was made suhject to the condition that the C.
should fulfil her engagements and then proceed
to Alexandria. Deu.tirrer to the plea. Held,
that the above-quoted words amounted to a
warranty that the vessel was in such a posi-
tion that she might reasonably be expected to
beat Alexandria about the 15th December ; but
that said plea was a good one. Judgment for
plaintiff on demurrer to the declaration, and
for the defendant on demurrer to the plea.
—Corkling v. Massey, L. R. 8 C. P. 395.

2. On the 22nd November, 1871, the plaintiff
entered into a charter-party with R., by which
the vessel was to proceed from Liverpool to
Newport, and there ship a cargo of iron rails
for San Francisco, ordinary perils excepted,
&c. On the 9th December, the plaintiff effected
insurance with the defendants ‘ on chartered
freight valued at £2,900 at and from Liverpool
to Newport in tow, while there, and thence to
San Francisco,” &c. The ship sailed Jan. 2,
1873, and on Jan. 4 took the rocks before arriv-
ing at Newpqrt. On February 18 she was got
into a place of safetv, and was got off the rocks
March 21.  On August 16, 1872, the time of
the trial, the vessel was still under repair. Due
notice ot abandonment was given, but was not
acceptel. On the 16th February, 1872, R.
chartered, without the consent of the plaintiff,
another ship, by which he forwarded the rails
to San Francisco The jury found that the time
necessary for getting the ship off and repairing
her was so long as to make it unreasonable for
the charterers to supply the agreed cargo at
the end of such time ; and that such time was
80 long as to put an end, in a commercial
sense, to the commercial speculation entered
upon by the ship-owner anl charterer. Held
(by KeariNg and BreTT, J. J., BoviLL, C,J,,
dissenting), that the charterer was absolved
from his contract, and that therefore the




CANADA LAW JOURNAL.

[Vor. X., N.8.—148
e ———

uq' 1874_ ]
L\__‘

“Diogst or ExcLsE LAw REPORTS.

~——

m:‘f could recover theinsurance on freight
T ¢ defendant,—Jackson v. Union Marine
"quranes Co., L. B. 8 C. B 672
o ch e charterers of & vessel were bound by
“8u m‘?ter-party to the following obligation :
Tenty cient cash for ship's ordinary disburse-
freight to be advan the master against
t, subject to interest, insurance, and
amoy ission, and the master to indorse the
' The “1: %0 advanced upon his bills of lading. "
wd t(;l arterers failed %o insure their advance,
rs e vessel was lost, Held, that the char-
Teps had no claim sgainst the owners for
%ﬁnent of their advance.— Watson V.
land, L. R. 2 H. L. Sc. 304.

ci‘:s E'Unom ; FREIGRT.
°D!c.u“ ie; VESTED INTEREST.
‘°lxox p ee WILL.
PLtor ARRIER. —S¢¢ NEGLIGENCE.
— Y.—Se¢ EXTRADITION.
oNTR CTION.—Se¢ CHARTER-PARTY, 1.
ACT,

1. The engineer of a railwa
x y company pre-
2:;:3 specifications of the works to bye gxe-
off, erufn a proposed railway, and the plaintiffs
ual to construct the railway for a sum
.;?lin to the total of the prices at which the
by COtlﬂ's fixed the itemns in said specifications.
bet,,nt"’(’t under seal was then entered into
theen the company and the plaintiffs, where-
i o latter agreed to compleet said railway for
Y e:llm. Hc.ld, that the p]aintiﬂ's could not,
*gaing the circumstances, maintain a claim
work t the compsny on the ground that the
ﬁcﬁtio?,.be %«;;e was lglder}s)tatled in said speci-
. — ¢ v. San Paulo Railw .
L-2K 8 Ch, 697, ay 0o
" The defendent sold the plaintiff his news-
bcy business for a sum, part of which was
neuefmntmgent upon the profits of the busi-
o dOr the ensuing two and one-half years.
Plajy efendant also agreed to superintend the
. ﬁtlﬁ"s business and obey hisorders. Within
ileou": year the plaintitf agreed with R. to
R, ntinue his news business, transferring to
.]%t'“l.'h contracts and business as R. should
o dto continue. The plaintiff then directed
efendant to discontinue sending news,
the :P_ph_ed for an injunction. Held, that
g’ aintiff, having broken his implied cove-
to ufo carry on the business, was not entitled
break; injunction” to restrain the defendant
—_ leng any other portion of the agreement.
cLeZm’”‘ Despatch and Intelligence Co. V.
cLean, ‘L. R. 8 Ch. 668.
wg t'lfhe plaintiff offered at B. to buy cotton,
cotto e defendant accepted the offer at L. ~the
n to be delivered at L. The plaintiff
“Et}:t.snxt at B. for breach of contract. BY
Wher, an action can be brought in the district
e the cause of action wholly or in}
the Held, that the offer at B. was part ©
cause of action, and that the suit was
geély brought at B.—Green v. Beach, L.
QOD.PO X. 208,
coﬁmunon.—Sa BiLLs AND Notzs, 1. .
Whe i
Ahe JcTean attorney broughtan action without
® authority of the phintgiﬂ‘, the plaintiff was

held entitléd to have the proceedings stayed

without payment of costs.—Reynolds V.
Howsll, L. l{n;! Q. B. 398, it
COVENANT.

Thedirectorsof theT. railway leased from the
owners of the B. dock certain land fdjoining:
the dock, t0 be used for the purpose of ship--

ing goods from and into vessels entering the
Soc ; and they covenanted that they would:
rocure, 8o faras they s

hould be able, all mer-
chandise conveyed upon oF along the said rail-
way, or any part or b

dock,
merchandise ; and t
which should be conveyed upon of
said railway, or any part of ‘branch thereof,
should be shipped into or out of an{ vessel.
in any dock other than the B. dock, they
would pay the same dues that would have been

yable on such merchandise if shipped
or out of a vessel in said B. flock

certain doc
and said T. railway was empowere x
all the company’s works, by Act of Parlia-
ment. The directors of the T. railway accord-

ingly leased such works, and shipped 8-

from the company’s docks and carried them
and aban-

over the leased line of railway,

doned the use of the B. dock. Held, that

said directors had not ‘broken their coven-

; and that there were no dues payable in
respect of goods shipped from or into said
company's ocks.—Directors of the Taff
Railway Co. R.6H

See CONTRACT, 2 ; LEASE,

CuL-DE-8AC.~Se¢e STREET.

Cy PrEs.

Charitable trusts created in the seventeenth
and eighteenth centuries iw faver of poor
prisoners in London, failed in consequence of
the abolition of debtors’ prisons.
the trust funds could not be applied towards-
the establishment of an industrial school for
children of persons convicted of crime an |
undergoing sentence.—In re Prisont Charities,
L. R. 16 Eq. 129.

DAMAGES.

1. A manufacturer of iron contracted to sell
150 tons of iron to the plaintiff, delivery to be
twenty tons per month, Deliveries were not-
duly made, and the plaintiff partly supplied
the deficiency by buying iron in the market.
The seller filed & petition in bankruptey, and
the purchaser claimed to prove the difterence
bet_ween the contract price of the whole amount
o}' iron undelivered and the market-price at the
time of filipg the petition. The value of iron
had greatly risen. ‘Held, that the purchaser
could only prove for the differences between
the contract price and the market-price at'the-
time when the monthly deliveries 8 ould have:
been made.—Ex parte Llansamlet Tin Plate
Co. Inre Voss, L R. 16 Eq. 155.

9. " Declaration stating that defendant had
agreed to present certain bills to B. for accept--
ance, and if, after acceptancé, the bills were

1, 2

I ——
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i not paid, then to return the bills to the plain.
tiff or pay him the amount of the same ; that
the bills were presented, accepted, and not
paid, but that the defendant had not returned
the bills nor paid the amount thereof to the
plaintiff. No plea wasput in. Held (by Keat-
ING, BrerT, and GROVE, J. J.), that the
measure of damages was the amount of the
bills ; (by BoviLL, C. J., dissenting), that it
was the value of the bills (assessed by the jury
at one farthing).— Deverill v. Burnell, L. R.
8 C. P. 475.

See ANNUITY ; INSURANCE, 1 ; LEAsE.

DEBENTURE.—See BrLLs AND NoTEs, 1.
DeBr.—Se¢e RENT CHARGE.

DEDICATION. ’

By statute, a local board of health was au-
thorized to cause the ditches at the sides of or
across public roads to be ﬁlled‘»up, and to sub-
stitute pipe or other drains alongside or across
such roads. DBetween a ﬁublic road and the

laintiff’s enclosed land there was a strip of
fand nine feet wide. This striﬁ comprised a
fence of posts and rails two feet high, fixed in
a strip of greensward one foot wide, on the
outer edge of said strip of land ; then a ditch
five feet wide ; then a strip of greensward
three feet wide, next to the plaintiff’s enclosed
estate, There was a similar strip of land with
similar posts and rails fronting the estate of

to be settled upon the trusts thereinafter men-
tioned, it was declared that said trustees
should pay the income of the husband’s stock,
to him for life, and after his decease to his
wife for life ; aud should pay during the joint
lives of said hushaund and wife one moiety of
the income of said shares to the husband and
the other moiety to the wife, for her separate
use, and, after the decease of either, should

ay the whole income to the survivor for life ;
and after the decease of the survivor, should

‘hold all of the above funds upon trusts for

the children of the marriage. And it was
lastly witnessed that, in pursuance of said
agreement, the wife, with the privity of her
husband, assigned her said reversionary in-
terest to said trustees, to hold on the same
trusts as said shares, In 1865 the marriage
was dissolved, the order misi having been
made in 1864. In 1871 the said reversionary
interest came into possession. Held, that the
wife must elect between the benefits given her
by said settlement and her right to said rever-
sion, free from the settlement ; and that if she
elected to take against the settlement, she
must account for the income received under
the settlement from the date of the order
nisi.—Codrington v. Lindsay, L. R. 8 Ch.
578.

EQuITY.—See  AFFIDAVIT OF DOCUMENTS;

ForeiGN JUDGMENT ; INJUNCTION.

the adjoining owner, where no ditch existed.
The posts in the strip fronting the plaintifi’s
land had existed forty years, and had been
repaired by the pla{ntiﬂ' from time to time,
and occasionally, without the knowledge of
the plaintiff, by the surveyor of highways.
Held, that the said Board had no right to fill
up the ditch in said strip of land, or cause
the posts and rails to be removed.—Tutill
v. West Iam Local Board of Health, L. R.
8 Q. B. 447,

DEPOSITION.—Se¢ INTERROGATORIES.
DEVISE.

A testatrix devised *‘all that my share and
interest in the lands known by the name of D,,
in the parish of K., now in the occupation of
E.” There was no residuary devise. Part of
the lands known as D. was situated in the
parish of L., but formed part of enclosures in
the parish of K., and another part was in the
.occupation of M, at the date of the will ‘and
the death of the testatrix. Held, that all of
said lands passed under the devise. —Hardwick
v. Hardwick, L. R. 16 Eq. 168.

See VESTED INTEREST.

EgyrT.—Se¢c SOVEREIGN PRINCE.

ELEcTION,

By indenture made in 18590, between a hus-
band and wife of the first part, the wife's
father of the second part, and four trustees of
the third part, and reciting that upon the
treaty for the marriage it was agreed that cer-
tain stock belonging to the husband, and a
reversionary intergst belonging to the wife,
should be settled upon the trusts thereinafter
mentioned, and that the wife’s father had
agreed to transfer certain shares to said trustees

ERASURE.—See WiILL, 4,
E<TOPPEL.—See BILLS AND NOTES, 2 ; LEASE, 1.

EVIDENCE.—Seée ANNUITY ; INTERROGATORIES ;
NEGLIGENCE ; WILL, 4.

EXECUTORS AND ADMINISTRATORS.

An executor employed=the solicitor whe fad
drawn the will of the testatrix to prove the
will, and to settle a claim against the estate.
The solieitor wrote to the executor that the
claim could be settled hy paying a certhin
sum, which the executor thereupon sent the
solicitor. Five months later the executor dis-
covered that said money had been misappro-
priated by tbe solicitor. Held, that, under
the circumstances, the executor should not be
charged with the loss.—In re Bird. Oriental
Commercial Bank v. Savin, L. R. 16 Eq. 203.

See PLEADING.

EXTRADITION.

England is, by treaty with Belgium, bound
to give up persons accused of certain crimes.
provided the particular crime charged is in-
cluded in the Extradition Act. Amongsuch
crimes are ‘‘crimes by bankruptey against
bankraptey law.”  Held, that the treaty did
not extend to persons guilty of complicity in
fraudulent bankruptey.—In re Counhaye, L.
R. 8 Q. B. 410,

FORECLOSURE.—Sce MORTGAGE.
FoREIGN JUDGMENT.

A Dbill in equity, praying an injunction to
restrain a suit upon a foreign judgment alleged
to have been obtained by fraud, was refused,
on the ground that fraud was a good defence

at law to such a judgment,—Ochsenbein V.
Papelier, L. R. 8 Ch. 695.
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ForeioN PRINCIPAL.—Sce PRINCIPAL AND
AGENT.

FRANCHISE.—Se¢ LEASE.
FravuDs, STATUTE oOF.

The plaintiff alleged that he had assigned to
the degndant an agreement for the lease of a
shop and stables, with the understanding that
the defendant should hold the stables in trust
for the plaintiff. Held, that the Statute of
Frauds Ead no application to the case, and
that the defendant was a trustee of the stables
for the plaintiff. —Booth v. Turle, L. R. 16
Eq. 182. ’

FREIGHT.

By charter-party a vessel was to proceed to
Riga, tuere be provided with a full cargo, and
then proceed to London and deliver the same,
on being paid freight as follows : a lump sum
of £315. There was the usual exception of sea
risks : and the freight was to be paid half on
arrival and the remainder on the right de-
livery of the cargo. A cargo was louded and
part lost by sea risk. Held, that shipowner
was entitled to the whole of said £315.—
Robinson. v. Knights, L. R. 8 C. P, 465;
Merchant Shipping Co. v. Armitage, L. R. 8
C. P. 469 (2).

See CHARTY-PARTY, 2, 3.

GENERAL AVERAGE.

Bark was loaded on a general ship ¢ aver-
age, if any, to be adjusted according to British
custom.” A hole was cut in the vessel for
the purpose of extinguishing a fire which
broke out in the hold, and the water which
came in destroyed said bark. By custom of
British average adjusters, such a loss is not a

egeneral average loss. Held, that the owner
of the bark was not entitled to general aver-
age contribution.—Stewart v. West India and
Pucific Stcamship Co., L. R. 8 Q. B. (Ex. Ch.)
362,

GuARDIAN—Sec BELIGI0US EDUCATION.
HorcHpor.—See LEcAcy, 1.

HusBAND AND Wire.—See ELECTION,
[LLEGITIMATE CHILDREN.—See Lrcacy, 3.
IMPLIED CONTRACT.—See SALE.
INguxcrION.

An interim injunction to restrain a sale
expected to take place immediately was grant-
ed on motion, and before Lill filed, on the
plaintiff giving an undertaking to file a bill
anl affidavit in the course of the day.—
Thorneloe v. Skoines, L. R. 16 Eq. 126.

See ConTracT, 2; THEATRICAL ENGAGE-
MENT,
INqQusITION.—See TRUST, 3.
IxsaniTY.

Discussion as to what degree of repulsion
of a parent.from his child amounts to such
mental delusion as will justify setting aside a
will made under the influence of such repul-
sion.— Boughton v. Knight, L. R. 3 P. & D.
64.  (And see case as reported infra.)

8:¢ Luxacy ; TrusT, 3.

INSURANCE.

1. The plaintiff effected an insurance ** on
1711 packages teas” by the *‘E.,” from
New York to London, valued at $31,000, and
against the usual perils, *“and all losses and
misfortunes that shall come to the hurt, de-
triment, or damage of the sajd goods or any
part thereof, occasioned by sea perils.” There-
was a special warranty, ‘as follows :  war-

. Tanted by the assured free from damage or in-

jury from dampness, change of flavor, or be-
ing spotted, discolored, musty, or mouldy,,
except caused by actual contact of sea-water
with the articles damaged, occasioned by sea
perils. In case of loss to hardware, the loss
shall be ascertained by a separation and sale
of the portion only of the contents of the
packages so damaged, and not otherwise ;
and the same practice shall obtain as to all
other merchandise, as far as practicable,”
449 packages of the plaintiff’s teas were
injured by salt water. Teas are usually
sold in the order of the consecutive num-
bers marked on the packages, and if the
numbers are broken by some being omit-
ted, or if some packages are damaged, a
suspicion is created that the other packages
may be affected, and such packages conse-
quently, though sound, bring less prices than
if no packages were damaged. Consequently
the plaintiff’s remaining 1262 packages
brought less than they would if the 449 pack-
ages had not heen dumaged.  Held, that the
plaintiff could not recover from the insurance
company for the loss on said 1262 packages.
~Cator v. [reat Western Insurance Co, of
New York, L. R. 8 C. P. 5592. .

2. A vessel was insured against fire for a
certain period in the Victoria Dock, with
liberty to go to a dry dock. The vessel re-
moved part of her paddle-wheels in the Vie-
toria Bock, as was necessary in order to en-
able her to enter the dry dock. She entered
the dry dock, was repeired, and then moored
a little farther up the Thames, where she re-
mained ten days, for the purpose of having
her ];;Mdle-whev]s replaced hefore returning to
the Victoria Dock, and while so mosred was
burned. Tt was usual for steamers to remove
their paddles before entering a dry dock, and
said ten days was not an unreasouable time
for replacing the paddle-wh els. Held, that
the insurers were not liable for said loss.—
Pearson v, Commercial Union Insurance Co.,
L.R.8 C. P. (Ex. Ch.) 548 ; s. c. 15 C. B,
N. 8. 304; 33 L. J, 85,

See ANNUITY ; CHARTER-PARTY, 2.

INTERNATIONAL LAW.-Sec SOVEREIGN PRINCE,

INTERROGATOBIES .

The court disallowed interrogatories upon
a commission to take testimony abroad tend-
ing to discredit the witness, as being likely to
deter the witness from testifying. —Stocks ¥.
Ellis, L. R. 8 Q. B. 454.

See LiBEL.

JUDGMENT.—Sce FOREIGN JUDGMENT ; Rg-

" PLEVIN,
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| JuRrIsDICTION. —Se¢ CONTRACT, 8 ; SOVEREIGN

LANDLORD AND TENANT.—See LEASE.

Law, MISTAKE oF.—See BANKRUPTCY, 2.

LEASE. .
1. A lessor leased a dwelling-house, to-
gether with &l lights thereto belonging or
therewith used and enjoyed. The Jessor, at
the time of making the lease, held a four-year
Jease of the adjoining estate, and subsequent-
ly purchased the reversion of the estate. The
lessor, more than four years from the time
the lease was.made, but before its termina-
tion, began to build a new building upon his
estate, in such a manner as would interfere
with the light of the house he had leased.
Injunction to restrain lessor from so building
refused. Booth v. Alcock, L. R. 8 Ch. 663,

9. The defendant let a house, with an
agreement to put the premises in repair, and
the lessee covenanted to keep the premises in
repair. The iron covering of the shoot lead-
ing into the coal-cellar was, at the time of
the demise, out of repair, so as to be danger-
_ous. After the demise, and while the defend-
ant's workmen werestillexecuting said repairs,
the plaintiff stepped upon said covering and
was injured by its giving way. Held, that
the defendant was not liable, —Pretty v. Bick-
more, L. R. 8 C. P. 401.

3. A lease was made of ¢ all that piece or
parcel of woodland situate in B., and all that
close called W., and all that warren of conies,
with all and singular the rights, members,
and appurtenances whatsoever in B, and that
lodge or house, thereupon built, commonly
called B. lodge ; and also all that warren of co-
nies, withalland singular the rights, members,
and appurtenances whatsoever in- R., Qoth
which said warrens are known by the name
of the B. warren, and extend themselves over
the wastes of B., F., &c. Held, that, by the
lease, the soil did not pass, but only a right
to the conies and whatever was fairly incident
to, or necessary for, the preserving and mak-
ing profit of them.—Earl Beauchamp v.

Winn, L. R. 6 H. L. 223; s. c. L. R. 4 Ch.
562 ; 4 Am. Law Rev. 289.

See COVENANT.

LEGACY.

1. A testator gave his property equally
among his daughters, directing F., one of
them, to bring an estate she owned into
hotchpot. After the date of the will, said
estate was, by the advice of the testator, set-
tled upon J. for life, remainder to her hus-
band for life, remainder as J. shculd appoint
among her children. The trustees sold the
estate and held the proceeds upon the same
truste. Held, that said proceeds must be
brought into account in respect of J.'s share,
& Middleton v. Windross, L. R. 16 Eq, 212.

2. A testator gave £5000 to trustees in
trust, to invest and to apply the income to

until the nephew should attain the age of
twenty-four, and when he attained that age
to pay him said principal sum: in case the

and for the education of the testator’s nephew, |

nephew should die under the age of twenty-
four, the trustees to hold said principal upon
trust for R. The nephew died under twenty-
four, and, at the time of his death, said
trustees held an actumulation of income.
Held, that the legacy to the nephew was
vested at the death of testator, liable to be di-
vested in case the nephew should not attain
twenty-four, and that the nephew’s personal
representative, and not R. or the testator’s
residuary legatee, was entitled to said accumu-
lation of income.—JIn re Peek's Trusts, L. R.
16 Eq. 221.

3. A testator gave his personal estate to
trustees, to hold in trust for his daughter for
life, and after her decase to transfer the prin-
cipal equally among the children of his
daughter, whether by her present putative hus--
band or by any other person whom she might
marry. But, in case his daughter should die,
leaving no issue, then over. For several
years prior to, and at the date of the
will, the daughter had been living ‘with a
man, whom she subsequently married, as his
reputed wife, and at the date of the will had
one son by her reputed husband, who was be-
lieved by the testator to be illegitimate. Said
gon was born in 1831, and his mother, who
was sixty-seven years of age, and whose hus-
band had died, petitioned with her son to
have said principal paid to them jointly.
Held, that the son had a vested remainder
after his mother’s life estate, and that said
principal should be paid to the petitioners,—
In re Brown's Trust, L. R. 16 Eq. 239,

See VESTED INTEREST.
LErTER. —Se¢ PRIVILEGED COMMUNICATIONS,

LiszL.

Action for libel in charging the plaintiff
with sending vessels to sea over-loaded, over-
insured, and under-manned. Plea, that the
several words and matters concerning the
plaintiff were true.  Particulars were offered
with the plea. Held, that snch an answer
was more convenient than a special plea of
justification, and allowable, The defendant
being ordered to deliver to the plaintiff par-
ticulars stating the substance and the dates
of the matter relied on, the court refused to
allow the defendant to administer interroga-
tories to the plaintiff for the purpose of en-
abling the defendant to comply with said
order.—Gourley v. Plimsoll, L, R., 8 C. P.
362.

Ligut.—Sc¢e LEASE, 1.

LIMITATIONS, STATUTE OF.

By statute, any person building beyonc
the };;eneral I'ne of buildings mayg be g’um}
moned beforc a justice, who may order the
demolition of such building ; and no person
shall be liable for the payment of any penalty
or forfeiture under said statute for an offence
cognizable before a justice unless complaint
is made within six months from the discovery
of ench offence.  Held, that the above limita-
tion clause did not apply to the case of build-
ing beyond the genersl line of buildings.—
ll;'csiry of Bermondsey v. Johnson, L. R. 8 C.

. 441,
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MARRIED WOMAN.—See ELECTION.
MASTER,—See BorTOMRY BOXND.

MoRrTeAGE.
On a bill by an equitable mortgagee, the
court -will direct a foreclosure, not a sale.—
James v. James, L. R. 16 Eq. 153.

See REPLEVIN ; TRUST, 4.

Mortiox.

By statute, a judge, *“upon the trial of any
issue,” may grant leave to move to enter a
non-suit, &c. At a trial, which took place
on Thursday, the judge refused such leave,
but reconsidered the matter, and granted
leave on the following Monday. Held, (by
Boviiy, C. J., KeaTiNGé and Grove, JJ.;
Brerr, J., dissenting), that said leave was
not granted upon the trial of the issue.—
Folkard v. Metropolitan Eailway Co., L. R.
8 C. P. 470.

NEGLIGENCE.

A passenger in an omnibus was injured by
a blow of the hoof one of the horses, who
kicked through the front of the omnibus.
There was no evidence that the horse was vi-
cious, or a kicker, but two marks, as of kicks,
were found beside the hole made by the above
kick. It was shown that the consequences of
kicking might have lLeen obviated by a kick-
ing strap. Ifeld, that there was evidence of
negligence on the part of the omnibus com-
pany, to go the jury.—Simson v. London
General Oinnibus Co., L, R, 8 C. P, 890,

NEW TriAL.

On a trial as to the testamentary capacity
of a testatrix, the jury disagreed. On a
second trial the jury found for the plaintiff,
and an application fora new trial was refused.
The. plaiutiff and certain other persons testi-
fied at each trial, and subsequently the plain-
titf was found guilty of perjury at the latter
trial.  Ou the trial for perjury the above
plaintiff could not testify, and he was con-
victed upon the testimony of said other per-
sons who had testified in the first trials, An
application for a new trial, made after the
plaintiff°’sconviction fur perjury, wasrefused. —
Davies v. Reynolds, 1. R. 3 P. & D. 90.

NUISANCE.—See LEASE, 2; Way.

OBSTRUCTION. — Sece WAY,

Parrxersuir. —- Sce Binis ANp NoTEs, 2 ;
PrixcipAL AND AGENT, 3.

PartexT. !

Two applications for the same patent were
filed July 20 and July 23, respectively. The
patent applied for July 23 was first sealed.
Held, that under 15 & 16 Vict. c. 83,
§ 24, the patents took effect upon the
days on which they were applied for,—Sazby
v. Hennett, L. R. 8 Ex. 210.

PENALTY.—Sec SALE.
PERIL 0F THE SEAS.— Sec FREIGUT.
PERJURY.—Sec New TRIAL.

PLEADING.

A bill was filed by a creditor for adminis-
tration of a testator’s estate, alleging that one
of the defendants, who was named executor,
was a debtor to the estate, and that his co.
executor was insolvent and did not intend to
take steps to secure the debt, and that said
defendant, thongh he had not proved the will,
had not renounced probate, The defendant
answered, not admitting the debt. The
plaintiff amended by introducing charges,
showing advances from the testator.to the de.
fendant, The defendant then pleaded that -
he had renounced probate since his answer,
and before the plaintiff had amended. Hald:
that the plea could not be sustained. ~—MMorley
v. White, L. R. 8 Ch. 731.

See CuarTER-PATTY, 1 ; LisEL.

Power.—See TrusT, 8.

PRACTICE.—8¢e CosTs ; LI1BEL.
PresvsprioN.—See WiLL, 2.
PrINCIPAL AND AGENT.

L. Iron was being unloaded from a cart for
the purpose of being carried on board a ship.
The defendant’s foreman not being satisfied
with the manner of unloading, got into the
cart and threw out part of the iron and in-
Jured the plaintiff. * It was the duty of the
defendant, a stevedore, to carry the irom,
after it was thrown from the cart, to the ship.
Held (by Grove and Dexmax, JJ., Brerr,
J., dissenting), that it was « question for the
Jury whetlier the foreman was acting within
the scope of his employment. — Lurns v. Poul-
som, L. R. 8 C. . 563,

2. A foreigner employed brokers to buy
car-wheels for him. 7The defendant, in the
Presence of the foreigner, contracted to fur-
nhish wheels to the brokers, and subsequently
fuiled to perform the contract, Heid, that
under the circumstances of the case the plain-
tiff, being a foreign principal, could neither
sute nor be sued on said contract. —Ellinger
é‘l]t.'lien-(,}’csellsclmﬂ v. Clage, L. R, ¢ .'B.

3

3. By agreement Letween a London firm
and a Rangoon firm, the forwer fim was to
purchase goods ““on joint account,” charge
two per cent. commission, and send the goods
tothe RBangoon firm.  The plaintiff, with no
knowledge of this agreemert, furnished goods
to the London firm, which were exported
to the Rangoon firm under the ubove
agreement. eld, that the foreign firm at

Angoon was not liable as an undisclosed
brincipal to the plaintiff for the price of the
;?’:ld goods. — Huiton v. Bulloch, L. R. 8 Q. B,
See BorroMry Bosp ; BROKER.

PRIVILEGED CommuxicaTIONS,

Where one defendant in a suit, being a
soljcitor, acted as agent of the solicitor on the
record to colleet evidence in the suit, the
letters between him and his co-defendant were
held to be privileged communications, —
Hamilton v. Nott, L. R. 16 Eq. 112,

RAlLWAY, —§ce STREET.
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‘REAL AcTION.—S¢¢ RENT-CHARGE.
RRCEIVER.—S¢e TRUSTEE,; 1.
RELicIoUs EDUCATION.

A Catholic, being about to marry a Protes-
tant woman, agreed verbally that the boys of
the marriage should be brought up as Catho-
lics, and the girls as Protestants. There was
a daughter born, who was baptized a Protes-
tant, with the knowledge of the father, who
was, however, absent and ill, and who shortly
before his death made e will directing his
children to be brought up Catholics, and ap-
pointing his brother, & atholic, their guar-
dian. The daughter was brought up by the
mother’s family, who had no knovyledge of said
will, as Protestant until she was nine yearsold,
when said guardian first claimed her. Held,
that the fathers right to have the child
brought up as Catholic had been abandoned,
and that said guardian would be restrained
from interfering with the custody or educa-
tion of the child. —dAndrews v. Salt, L. R. 8
Ch. 622.

RENT-CHARGE.

Declaration that the defendant, being seized
in fee of certain messuages, granted them to
C., subject to a yearly rent-charge, which C.
covenanted to pay ; and that subsequently
all the estate of C. became vested in the de-
fendant, who did not pay said rent-charge.
_Held, that said rent-charge being in fee, debt
would not lie at common law until the fee de-
termined, and that the plaintiff would have
been driven to a real action; but that real
actions having been abolished by statute, an
action of debt would lie.—Thomas v. Sylves-
ter, L. R. 8 Q. B. 368.

REPAIRS. —Sce LEASE, 2.

REPLEVIN.

A mortgagor leased the mortgaged premises
to the plaintiff. The mortgage gave the
mortgagee power to (_hgtram the goods of the
mortgagor, in a certain event ; aud such event
happening, the mortgagee by mistake dis-
trained the plaintifl’s goods. The plaintiff
replevied and recovered the expenses of the
replevin bond, and then brought trespass for
further damages to said goods, and for tres-
pass to the land. Held, that the judgment
inreplevin was abar to the action for trespass
to the goods ; otherwise as to the action for
trespass to the land ; but that the detendant
not havingresognized the plaintiff as a tenant,
was entitled to judgment in such action on a
plea of not possessed.—Gtbbs v. Cruikshank,
L. R. 8 C. P. 454

RevocaTiox.—Sce WiLL, 4, 5,

SALE.

Py 35 & 36 Vict. c. 74, sec. 2, any person
who shall sell as unadulterated any article of
food or drink which is adulterated, is subject-
ed to a penalty. The respondent, a butter
dealer, sold an inspector a pound of adulter-
ated butter, on being asked for ““a pound of
butter at 7d.”” Held, that there was an im-
plied representation by the respondent that

the article he sold was unadulterated butter.
—Fitspatrick v. Kelly, L. R- 8 Q. B. 331,

See MORTGAGE.
SEAL.—See BiLLs AND NorTES, 1.
SETTLEMENT.—JS¢¢ ELECTION.
SOVEREIGN PRINCE,

A cause was instituted on behalf of the
owner, master, crew, and passengers of the
Batavier against the steamship Charkich and
her freight for damages arising out of a colli-
sion. An appearance was entered under pro-
test for the Khedive of Egypt, and a petition
was filed stating that the Charkiek was the
property of the Khedive, as reigning sover-
eign of the state of Egypt, and was a public
vessel of the government and semi-sovereign
state of Egypt, and praying the judge to de-
.clare that the court Ead no jurisdietion to en-
tertain the suit. 1t appeared that the vessel
was sent to England to be repaired, and had
brought a cargo and advertised to carry on¢
back, for the sake of lessening expense ; thab
she was chartered to an English subject for
her return voyage to Alexandria; that she
was entered at the custom-house like an or-
dinary merchant vessel, and that all freights
and passage money earned by her were re-
ceived by the Egyptian minister of the inter-
ior as part of the public revenues of Egypt-
Held, on the facts that the Khedive had failefi
to establish that he was entitled to the privi-
leges of a soverign prince ; that if he weré
entitled to such privilege, it would not oust
the jurisdiction of the court in this action ;
and that if such privilege existed, it had bee?
waived with reference to the Charkich by the
action of the Khedive in engaging her in traf”
fic — The Charkich, L. R. 4 Ad. & Ec. 59.

SPECIFICATION.—S¢¢ CONTRACT, 1.

STATUTE.—See CONTRACT, 3 ; MoTION ; SALE;
VoTE.

Stock EXCHANGE.—Sce BROKER.
Stocks.—Sce TrUsT, 4.
STREET.

A cul-de-sac, into which the public has bee”
allowed to enter for twenty years, is dedic®”
ted to the public, and is a public highway:
A mailway constructing its line under sul
cul-de-sac is mot to pay compensation to t e
abuttors.— Souch v. East London Railway €%
L. R. 16 Eq. 108.

THEATRICAL ENXGAGEMENT.

An actor, who had contracted to act al t_h:
plaintiff’s theatre during the season of ni?
months, was restrained by injunction fro !
acting at any place other than the plaintl%
theatre.—Montague v. Flockton, L. R-
Eq. 189.

TILLAGE.

In case any part of certain land was %
verted into “* tillage,” a tithe rent-charge, 1]
came due. The owner of the land bul 1
house thereon, and converted a part into e
den ground and the remainder into orch?
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Held, that the land was not converted into
tillage.—Dudman v. Vigar, L. R. 6 H, L.
212; s.c. L.R. 7C. P. (Ex. Ch.)72; L, R.
6 C. P. 470; 6 Am. Law Rev. 304. 699,

Ti1THE.—See TILLAGE.

‘TREATY.—Se¢ EXTRADITION.

TREsPA8BS. —Se¢ DEDICATION ; REPLEVIN.
“TRUST.

1. If a trustee will not take proper steps to
enforce a claim against a debtor to the trust
fund, the rergedy of the cestui qui trust is to
file a bill against the trustee for the execution
of the trust, or for the realization of the trust
fund, and then to obtain the proper order for
using the trustee’s name, or for obtaining &
receiver to use the trustee’s name.—JAMES,
L. J., in Sharpe v. San Paulo Railway Co.,
L. R. Ch. 597.

2. Before executing a deed of assignment
-of his property, a debtor had deposited with
his solicitor a bill of exchauge as security for
«charges. At the time the bill became due
nothing was due the solicitor, who, however, re-
tained the bill and brought suit upon it, but
recovered nothing, in consequence of the
acceptor’s bankruptey. The creditors charged
the trustee of the debtor with a breach of
trust in leaving the bill with the solicitor,
instead of claiming it and making the best
terms possible with the acceptor. Held, that
there was no breach of irust.—Ezx parte Oyle.
In re Pilling, L. R. 8 Ch. T11. .

3. Three trustees had power to appoint
their successors in case any of their number
became unable toact. One of the trustees be-
came of unsound mind, though he wasnot found
so Dy inquisition, the other trustees appoint-
ed a new trustee in his place. Held, that the
power was properly exercised.—In re East,
L. R. 8 Ch. 785.

4. H. held, as trustee for the defendants,

" certain certificates of stock in a railway com-
pany as registered proprietor thereof. Such
stock was issued to registered proprietors, and
it was never noticed on the face of the certifi-
cates that the proprietor was a trustee. I
obtained advances from R. on deposit of the
«<ertificates as security, with a written agree-
ment to execute a valid mortgage and trans-
fer of the stock when requested. ~The defend-
ants discovered the fraud of H., and gave R.
notice that H. had been trustee for them. R.
thereupon obtained a transfer of the certifi-
cates to himself.. Held, that under the cir-
cumstances R. was entitled to the stock.—
Regina v. Shropshire Union Co., L. R;_ 8 Q.
B.(Ex. Ch.) 421 ; s. c. L. R. 3. Q. B. 04

See EXECUTORS AND ADMINISTRATORS ;
FRAUDS, STATUTE OF.
VESTED INTEREST.

A testatrix gave a sum of money, payable
at the decease of A., to the brothers and sis-
ters of S., to be equally divided among them,
share and share alke, the said shares to be
vested interests on the majority or marriage
of each ; and the income, in the evept of A.’s
death, in the meantime to be paid towards the
maintenance of said legatees. There was no

- gift over. Two of the legatees survived A.,

and died ander age and unmarried. Held,
that the share of said two legatees passed to
their legal personal representatives.—Simp-
son v. Peach, L. R. 16 Eq. 208.

See LEGacy, 2.

Vorr.

By statute, a person rated in respect of dis-
tinct premises in two or more wards shall be
entitled to vote in such of said wards as he
shall select, but not in more than one. A
burgess on the roll for two wards voted first
in one ward and immediately after in the
other ward., Held, that by voting in the first
ward the burgess made his selection, and that
the fact of his voting afterward in another
ward could not vitiate his previous vote.—
Regina v. Harrald, L. R. 8 Q. B, 418.

*WAIVER. — Se¢ ARBITRATION ; SOVEREIGN

PRINCE.

WARRANTY. — Se¢ CHARTER-PARTY, 1.
Way.

P., the owner of an inn with a passage-way
to the same from the street, agreed with M.,
an abuttor, to change the direction of the
Eassage-way. M. accordingly conveyed to

. a small piece of land between said
inn and the new passage-way, and granted to
P., his heirs and assigns, ‘‘ rights of way and
passage at all times and for all purposes over
a passage intended to run between the land
conveyed and said street.” The plaintiff, the
lessee of the inn, bronght a bill against M.
and his tenants, alleging that some of the
defendants, but which of them the plaintiff
could not discover, blocked up the passage
with carts and machinery for loading and un-
loading goods. Held, that the right of way
was not a right in gross, but a right appur-
tenant, and passed to the plaintiff ; that it
was not necessary for the plaintiff to show
what sharg each defendant had in causing the
obstructions, and that an injunction should
be granted.— Thorpe v. Brumfitt, L. R. 8 Ch.
650.

See DEDICATION.

WiLL.

1. A testator, having made a will and codi-
cil, made another codicil, in which he stated
his desire to cancel said will, and that a pre-
vious will should stand as his last will. The
only previous instrument of the testator wag
a settlement on his marriage. Held, that said
will was revoked whether the settlement
could be incorporated in the probate or nor.—
In the Qoods of Gentry, L. R.3 P. & D. 80.

2. A testator’s will had been originally en-
grossed on fifteen sheets of paper by a law
stationer, with blanks for legatees and lega-
cies, which were filled up by the testator.
The fourth sheet had been removed, and re-
placed by one in the handwriting of the tes-
tator, but the original had been preserved.
The number of the sheet incorporated in the
will had been altered from seventeen to four.
On the sixteenth sheet a codicil had been
written by the testator, and on the eighteenth
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a schedule of property. The sheets of the
will were tied together with tape. Held,
that the presumption that the sheets bound
together were so bound together at the time
of the execution and attestation of the will
was not rebutted by the facts of the case.—
Rees v. Rees, L. R. 3 P. & D. 80.

3. A testator signed his will in the pres-
ence of two witnesses by making a mark
thereon. One witness made a mark below
the testator's mark, and the second witness
then wrote the name of the testator opposite
the testator’s mark, and the word * witnesss,”
‘and the name of the first witness opposite his
mark, but did not add his own name. - Held,
1hat the will was not properly attested.—In

the Goods of Enyon, L.R. 8 P. & D.92.
4. After execution of her will, a testatrix

erased the name of a legatee and wrote the
name of another oyer the crasure. The court
being satisfied that the testatr}x intended to
revoke the first bequest only in case she had
substituted another valid bequest, admitted

" evidence to show what the erused name was.
—In the Goods of McCabe, L. R. 3 P. & D,
594.

5. A testatrix re-wrote the first part of her
will on a separate piece of paper, and then
tore off the first part of her old w§11 and burnt
it. She then rolled up the ve-written portion
wath the remainder of her old will, which con-
tained her own and the witnesscs’ signatures,
Held, that as it appeared that the testatrix
had‘intended to destroy a portion of her old
will only in case a new portion was substi-
tuted therefor, probate must be granted of
the portion of the old will which remained,
together with the draft of the part destroyed.
— Dancer v. Crabb, L. R.3 P. & D. 98, .

Ixsaxity ; New Trian; VESTED In-
TEREST. .

‘ - e ‘s a
WiTNESS.—See ANNUITY ; WILL, 3.
‘WoRrbps.

L]
¢« Leaving."—See LEGACY, 3.
« Payable.”—See VESTED INTEREST.
¢ Upon.”—Sce MoTIoN.
¢ Pested.”— See VESTED INTEREST.

REVIEWS.

Ewarr's INDEX OF THE STATUTEs—
Second Editien. Toronto: R. Curs-
well, Law Publisher, &c., 1874,

The first edition of this useful little
book had already become a * household
word ” in lawyers’ offices in Toronto, when
the second was announced. We welcome
this especially, as it seems to prophesy |
that the time has come when we may
expect every few years, as necessity de-
mands, a new edition of an index, which

it would now be most inconvenient to be
without. The first edition included the |

statutes, suleequent to consolidation,
down to the year 1871. The one before
us brings us down to, and inclusive of,
the year 1873. The arrangement is a
very practical one, which is just what is
required for office use. It is simply im-
possible for any living man to make an
index which would be entirely satisfac-
tory to all ; but Mr. Ewart has succeeded
in so selecting and arranging his headings
as to take rank in the highest grade of
those who perform the ungrateful task of
index-making, whose praise, after all, can
only be the relative one of giving very
general satisfaction to the large majority of
their readers. '

TABLE AXD INDEX OF THE STATUTES OP THE
DominioN oF CANADA AND AMEND-
MENTS THERETO, AND AN INDEX TO

" THE IMPERIAL STATUTES AFFECTING
Caxapa. By R.J. Wicksteed, Esq.,
M.A.,B.C.L., Barrister and Advocate,
Law Department, House of Com-
mons, Canada. Ottawa: McLean,
Roger & Co., 1874.

Though of the same elass as the book
above noticed, it is essentially different
in its scope and arrangement and in the
nature of the information given. We
cannot do better than quote the preface,
or rather explanatory notice, which intro-
duces the table and index.

*“ The subject of each Act is given briefly, after
the year of the Reign and chapter, with the
name of the Member who introduced the Bill,
and the official number or letter under which it
was brought in, ‘I he date of the Royal Assent
is given after the first Act assented to on any
day, but is.not repeated unless the date changes,
so that the assent to Acts as to which no date
is mentioned, is to be understood to have been
given on the day then last before mentioned.
‘I'hen follow brief references to the Acts amended
by that in question, or amending or affecting it,
showing the sections, &c., repealed or amended,
and, as fur as the necessary degree of brevity
admitted, the nature of the amendments. More
than this has not been attempted, nor would space
permit ; further information must be sought in
the chapters and sections indicated.

““The index to these Statutes has been made,
under each letter of the alphabet, for the Acts of
each Session or Volume separately but consecu-
tively, and refers to the Acts as printed in such
volume, without noticing the repeals or amend-
ments ; so that having found by this index the
Act or section dealing with any subject, it will
always be advisable to refer to such Act or
section in the preceding table, to see whether it
has been repealed or amended by any subsequent
enactment.

.
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REVIEWS—F1LOTSAM AND JETSAM.

s The INDEX TO IMPERIAL STATUTES com-
Prises such only as having been passed with ex-
Yess reference to Canada, or any of the Provinces
OW composing it, or to the colonies generally,

- YPPear to have heen wholly or partly in force or
i‘."l‘epealed at the end of the Session of the Par-
ment of the United Kingdom held in the
Jear 1873, the date to which the table and
ex {0 the Statutes of Canada are brought

Own,”
:'['he very name of the author is enough
to Inspire confidence, he being the son of
%ur old friend, the invaluable and cour-
ous Law Clerk of the House, who in
1856.7, as Law Clerk of the Legislative
, %embly of Canada, prepared the Index
of the Statutes which bears his name.
The Index before us is prepared as well
for the use of members of the Legislature
% for the Legal profession, and the neces-
Ty consequence is an arrangement of the
Uphabetical Index which, though novel,
Ingeniously devised to give all neces-
Y information to the progressive legis-
1‘?"01', whilst at the same time doing as
Ule inj ury as possible to its convenience
a guide to the practical lawyer.
4. 1tis impossible to estimate the comfort
bhege time-saving machines are to the
Profegsion. For this reason, if for no other,
i}e trust that both Mr. Wicksteed and
L. Ewart will, as they ought to, reap a
Uhstantial harvest from their labours.

.

FLOTSAM AND JETSAM.

. A Bill has been introduced in the Virginia
Chate (which is the case every session), to

) ?Ifeal the law providing for the punishment of
‘Uzeng of the commonwealth by stripes.

The House Committee of the U. S. Senate
Ve before them the impeachment cases of
W Judges: Durell of Louisiuna, Busteed of
T ama, Story of Arkansas, and Duvall of
Xag,

Lorg St. Leonards, the only ex-Chancellor
o s held successively the Lord Chancellorship
™ Teland and England, has reached his ninety-

P.th Year. He is still in the full possession

18 faculties.
M. 8¢ase before the Master of the Rolls, lately,
tuer ~2&shawe, Q.C., referred to a licensed vie-
"th'er’ who had been called as a witness, as
18 gentleman.” ¢* How long is it since publi-

k have gained the title of ‘gentleman '
N *d his Honour; *since the last general

tion, } suppose 1" '

L

A conversation at the York Assizes—Junior
Counsel (cross-examining a polite and vener-
able witness). * Come, now, was the carpet
on the room old or new I'" Polite and venerable
witness—¢ Quite new, Sir.” J. C, ‘‘Come, now,
how do you know that " P, oand V. W.
‘‘ Because it was bright and fresh-lobking—
like you, Sir 1" (Jury giggle—Judge wrestles
with a smile—Spectators roar—and Junior
Counsel wishes he had gone into a bank.)

One can hardly appreciate the ¢ mixed
emotions” with which the counsel in a certain
important case listened to the following dislogue,
between the Judge and Foreman of the J ury, at
the close of the Judge's charge :—

Judge—*¢ Is there any point on which the
the Jury -would like further explanation ?”

Foreman—¢ There are two terms of law that
have been a good deal used during this trial
that I should like to know the meaning of—
they are plaintif and defendant.”

It is not long since we listened to a conversa-
tion equally refreshing. A patient and care-
ful Judge, having laboured for half-an-hour to
explain a difficult contract to the jury, asks :
“ Now, if 1 were to send you to your room, do
you think you would understand the matters
you have to decide ?”

Foreman (promptly)—¢ We think not,

my
Lord !

Counsel will take singularly different views of
the virtues of witnesses. Dr. Kenealy, with his
command of high-sounding epithets, speaks of
Bogle, the old Tichborne retainer, as—* one of
those negroes describeé in Paul and Virginia,
& man from whose countenance the light of
truth beamed.” Mr, Hawkins is blind to the
‘beams of truth,’ and calls this interesting
African a ¢¢ murky satellite.” Miss Braine, the
governess, who was positive that the defendant,
whom she compassionately visited in sickness, is
the Sir Roger whom she saw once in 1850,
appeared to Dr. Kenealy in the light of a
* ministering. angel.” ¢ If Miss Braine be a
ministering angel,” exclaims Mr. Hawkins,
*God preserve me from ministering angels ! If 1
was to give her a character, I should say that
she was all that is execrable and hateful.”
Captain Brown, whose otherwise spotless reputa-
tion is somewhat tarnished by his affectionate
recognition of Jean Luie as un old comrade of
the Osprey, is from,the defendant’s point of
view ‘‘the gallant Captain Brown of the
Brazilian Navy.” Mr. Hawkins prefers to
describe him as ‘‘the perjured proprietor of a

° pudding shop.”
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Law SocieTy—MiIcHAELMAs TERM, 1873.

OgGoope Hauy, HiLARY TERM, 37TH VICTORIA.

URING this Term, the following gentlemen were
| called to the Degree of Barrister-at-Law :

No. 1276. ROBERT HAMILTON DENNISTOUN.
« 1977, Joux HENRY METCALF.
« 1278. J. HowarT BELL.
¢ 1279, WiLLiAM Drussoxp Hoaa.
« 1280. Krxxerd MCLEAN,
« 1981, EpwarD MEER.
« 1932, EpwarD Harry D. HALL.
« 1983, WILLIAM MCDONNELL, JR.
« 1284. E. BURRITT EDWARDS.
¢« 1285, A. ELswooD RICHARDS,
« 1236. HENRY ARTIUR REESOR.

The above named gentlemen were called in the order
in which they entered the Society as Students, and not
in the order of merijt.

The following gentlemen received Certificates of Fit-

Y
ness wiLLiaM Druayoxop Hoae.

HENRY ARTHUR REESOR.
WiLuiam G. MURDOCH.

J. Howarr BrLL.

E. BURRITT EDWARDS.
WiLLiaM MCDoONN¥LL, JR.
ALRERT EDWARD RICHARDS.
FrANK D. MOORE.

Fpwanp MEEK.

ArcHIBALD MCKINNON.
Georsk M. ROGER.
MORTIMER A. BALL.

Jonx MACGREGOR. .

. And on Tuesday, the 3rd February, 1874, the following
gentlemen were admitted into the Society as Students-
at-Law and Articled Clerks:

Graduates.

EpwARrDp PUOLE.
Axces Wlarrivs PETERSON.
WiLLIAM MACBRTH SUTHERLAND.
CoLls (iroRGE SNIDER (as an Articled Clerk.)
LAPAYETTE ALEXANDER MCPHERSON,
HgNRY PETER MILLiGAN.
FRANE NICHOLLS KBNNIN.
.

Junior Class.
WiILLIAM BEAIRSTO.
WILLIAM LEIGH WALSH, N
DAvVID BURKE SIMPSON.
CHESTER GLASS.
TuoMAS P. GALT.
wiLia¥ H. Besr.
ALEXANDER H. LeITH.
FREDERICK CASE.
JouN KELLEY DOWSLEY.

Ordered,That the division of caniidatesfor admission on
the Books of the Society into three classes be abolished.

That a graduatein the Faculty of Arts in any University
in Her Majesty's Dominion, empowered to grant such
degrees, shall be entitled to admission upon giving a
Term's notice in accordance with the existing rules, and
paying the prescribedTees, and presenting to Convocation
his diploma or & proper certificate of his having received
his degree.

That all other candidates for admission shall pass a
satisfactory examination upon the following subjects,
namely, (Latin) Horace, Odes Book 3 ; Virgil, Eneid,
Book 6 ; Cesar, Commentaries Books 6 and 6 ; Cicero,
Pro Milone. "(Mathematics) Arithmetic, Algebra to the
end of Quadratic Equations ; Euclid, Books 1, 2, and 3.
Qutlines of Modern Geography, History of England (W.
Douglas Hamilton’s) English Grammar and Composition.

That Articled Clerks shall pass a preliminary examin-
ation upon thefollowing subjects : —Cesar, Commentaries
Books5and 6 ; Arithmetic ; Euclid, Books 1, 2, and 3.
Outlines of Modern Geography, History of England (W.
Douglas Hamilton’s) English Grammar and Composition,
Elements of Book-keeping.

That the subjects and books for the first Intermediate
Examination shall be :—Real Property, Williams; Equity
Smith’s Manual ; Common Law, Smith’s Manual; Act

* respecting the Court of Chancery (C. 8. U. C. ¢. 12), (C,
S. U. S. caps. 42 and 44).

That the subjects and books for the second Intermediate
Examination be as follows :—Real Property, Leith’s
Blackstone, Greenwood on the Practice of Conveyancing
chapters on Agreements, Sales, Purchases, Leases,
Mortgages, and Wills); Equity, Snell’s Treatise; Common
Law, Broom's Common Law, C. 8. U. C. c. 88, Statutes
of Canada, 29 Vic.c, 28, Insolvency Act.

That the books for the final examination for students
at law, shall be as follows :—

1. For Call.—Blackstone Vol. i,, Leake on Contracts,
Watkins on Couveyancing, Story’s Equity Jurisprudenee,
Stephen on Pleading, Lewis’ Equity Pleading, Dart on
Vendors and Purchasers, Taylor on Evidence, Byles on
Bills, the Statute Law, the Pleadings and Practice of
the Courts,

2. For Call with Honours, in addition to the preceding,
—Russell on Crimes, Broom's Legal Maxims, Lindley on
Partnership, Fisher on Mortgzages, Benjamin on Sales,
Jarman on Wills. Von Savigny's Private Iuternational
Law (Guthrie’s Edition), Maine’s Ancient Law.

That the subjects for the final examination of Articled
Clerks shall be as follows :—Leith’s Blackstone, Watkins
on Conveyancing (9th ed.), Smith's Mercantile Law
Story's Equity Jurisprudence, Leake on Contracts. the
Statute Law, the Pleadings and Practice of the Courts.

Candidates for the final examinations are subject to re-
examination on the subjects of the Intermediate Ex-
aminations. All other requisites for obtaining certificates
of fitness and for call are contmued.

That the Books for the Scholarship Examinations shal
be asfollows :—

1st year.—Stephen’s Blackstone, Vol. i., Stephen on
Pleading, Williams on Personal Property, Griffith’s In-
stitutes of Equity, C. S.U. S.c. 12,C. 8. U.C. c. 43.

2nd year.—Williams on Real Property, Best on Evi-
dence, Smith on Contracts, Snell's Treatise on Equity,
the Registry Acts,

3rd year.—Real Property Statutes relating to Ontario
Stephen's Blackstone, Book V., Byles on Bills, Broom's
Legal Maxims, Story’s Equity Jurisprudence, Fisher on
Mortgages, Vol 1,and Vol. 2, chaps. 10, 11 and 12

4¢th year.—Smith’s Real and Personal Property, Russell
on Crimes, Common Law Pleading and Practice, Benjamib
on Sales, Dart on Vendors and Purchasers, Lewis’ Equity
“ pleading, Equity Pleading and Practice in this Province-

That no one who has been admitted on the books of
the Society as a Student shall be required to pass prelim-
inary examination asan Articled Clerk.

J. HILLYARD CAMERON,

Treasure!:




