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Those of the profession who took advantage
of the long vacation ard the demise of Trinity
Term, to recruit their exhausted energies by
voyages, long or short as the case might be,
have returned, and again tackled to work.
The Chief Justice of the Common Pleas, after
his trip across the ocean, looks all the better
for a brief sojourn in his native land. We
trust the Chief Justice of Ontario is also bet-
ter for his holiday, but it is certain that he
must be careful not to overtax his strength,
though he will be sorely tempted to take his
full share of duty in the overworked Court of
Queen’'s Bench.

The season’s business—to use a mercantile
phrase—has opened with a fair share of work
in Chambers, indicative of the state of litiga-
tion in the country, and practitioners have
awakened to the fact that the Assizes are upon
them, and that applications for changes of
venue, the settlement of pleas, security for
costs, puiting off trials, &e., have to be made
and met without further delay, and in a space
of time sometimes ghort from necessity, but
often from procrastination. It is, however,
well to know that, under the present mode of
conducting Chamber business, the interests of
suitors will suffer as little as possible, and less
than was possible when a Judge was obtaina-
ble (during assize time) only at intervals, and
then with but & few moments to devote to each
case brought before him.

All parties—Judges, lawyers and suitors
—are great gainers by the recent appoint-
ment of Mr. Dalton. But when we say all
parties, we cannot include the Clerk of the
Queen’s Bench himself; for we understand
that he receives no remuneration whatever for
his “increased labours. Probably many are
Dot aware of this, but it is well that it ghould
be known, so that it may be remedied. It
may be assumed that Mr. Dalton received suf-
ficient remuneration but no more for his ser-
vices ag Clerk of the Queen's Bench. When,
therefore, his dutics are practically doubled,
and when these added duties can only be sa-

tisfactorily performed by a sound painstaking
and experienced lawyer, it is only reasonable
to expect that additional and adequate salary
should be provided for the person doing the
duty. When we consider, also, that the work,
which was formerly divided among the six
Judges, and was then complained of by some
at least of them as too great a tax on time fully
occupied with other duties, is now done by one
person, it is not too much to suppose that a
proper representation of the matter to the ener-
getic, albeit economical head of the Govern-
ment of Ontario, would put the matter right.
One thing is certain—that the profession would
not, after the relief they have experienced,
tolerate a return to the inconvenience and
hindrance to bysiness resulting from the ab-
sence and other engagements of the Judges
during Assize term.

There is another matter which it may not be
amiss to refer to, when speaking of Chamber
business, and it is this—though the bulk of
it may be and is done before Mr. Dalton, therc
are very many matters of importance which
can only be dealt with by the Judges them-
selves. And it often happens that there is diffi-
culty in obtaining the services of a Judge, not
from any desire on their part to shirk their
work, but from their being no arrangement or
system to enable parties to obtain a hearing
before a judge without great loss of tlme,
trouble and expense to practitioners and
suitors. We admit the difficulty of providing
adequate relief in the premises, but there is
certainly a defect in the present system which
should if possible be remedied.

One practicable remedy, so far as it goes,
would be to enlarge the jurisdiction of the
Clerk of the Crown as to some matters—in-
deed as to all except two classes of cases—
1. Those relating to the liberty of the subject,
which are excluded by the Act; and 2. That
class of cases, such as appeals in Insolvency,
motions for prohibition, and the like, which -
assume a jurisdiction over the Judges of the
County Courts. That, we presume, could not
be given to sn officer of the Court with due
regard to propriety and what philosopher
Square calls the *eternal fitness of things.”
It might also be srranged that one of the’
Judges should be in his room at Osgovde Hall
one or more days in the week, to hear cases
which must necessarily be heard before s

Judge.
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Apvice o LAW StUDENTS.

SELECTIONS.

ADVICE TO LAW STUDENTS.

“Be honest with the court. I have said
that you will be subjected to great tempta-
tions. In your early causes you will be far
more anxious, and more deeply interested to
succeed, than your client. To him it may be
ten dollars, or fifty, or a hundred or two: with
you it is success or failure, the admiration or
the contempt of the bystanders, life or death
professionally. In this fearful anxiety you will
be sorely tried and tempted to conceal your
blunders by coloring the facts, and to win your
cause no matter how. I say you will be
tempted to do this but I assume that you will
have the manhood and integrity to rise above
the temptation. If not, your failure at the bar
is certain. A man who has never been tempted
may be honest merely ; but ¥irtue, in the pro-
fession or out of it, is the fruit of temptation
suffered, but overcome. Honesty is thé best
policy, and no man sees this proverbillustrated
so frequently, and so vividly, as the lawyer.
A trick or a falsehood may win a point or save
a cause ; but it is certain of discovery, and it
will cost its author ten years of honest prac-
tice to allay the indignation it will excite in
the breast of an honest judge.

“Be always deferential and respectful to the
court. Meet their rulings, no matter how ad-
verse or erroneous with the true dignity of pro-
fessional obedience. But while you are always
respectful, be always firm. Courts are com-
posed of judges; judges are men; men who
dine out late of nights ; they come reluctantly
at the summons of the court bell from an un-
finished sleep ; they are overworked, they are
poorly paid and occasionally cometo the bench
in that impatient and petulant mood which
‘sometime hath its hour with every man.’ A
judge in such a mood will * whistle your case
down the wind’ before he has heard the first
half of it. Under such circumstances, while
you are to be courteous to the court, you must
be as firm as a rock The best course for ob-
taining your rights before an impatient Jjudge,
is to acquire the art of clear and concise nar-
ration. In motions made, and incidental ques-
tions arising in a cause, half are decided erro-
neously, because the court does not understand
the facts, or the state of the }'ecord, upon which
the decisicn depends. I think one of the great
deticiencies of the profession in daily practice,
is the want of this art. To train yourselves in
this particular, study the best models of his-
toric composition. Take Kinglake's history
of the Crimean war for example, and read the

#onc or two hundred pages in which he des-
cribes the charge of the Light Brigade at Bala-
klava. Notice the inpumerable incidents and
trillingg occurrences, 4nd mark the consummate
art w'th which they are so grouped and ar-
ranged us never to obstruct, but always to
heiguteu the effect of the general narrative,

The facts of a case before a jury may be very
voluminous and very complicated, and there
i nothing which so severely taxes the skill of
a master as to make every fact available with-
out so burdening the mind of the jury that
they will forget the facts altogether.  The
most trifling and insignificant fact which is
Yet important enough to be given in evidence,
should be brought to the mind of the jury in
the argument of the cause; but the facts
should be so marshalled with regard to sub-
Jects and order of time, that the jury can see
the precise bearing of each. In an argument
to the jury the facts should be stated by
chapter and verse, presented by scene and
act, as in Othello, one of the most artistic of
Shakspeare’s plays, where the least circum-
stance, even Desdemona’s dropping her hand-
kerchief, is made to contribute powerfully to
the final and fatal catastrophe.

. ‘“Another important matter is the examina-
tion of witnesses. I believe that more causes
are lost from unskilful examination of wit-
nesses than from all other species of malpractice
combined. Always know what your witness
18 called to prove; direct his mind to that par-
ticular object; get through with him as quickly
a8 possible. In cross-examining witnesses, 1f
I were to lay down one, and an invariable rule,
it would be not to cross-examine at all. In
nine cases out of ten, where a witness testifies
against you, your cross:examination will make
a bad matter worse. If youbelieve a witness
is honest, and only mistaken, treat him cour-
teously, never touch his pride, nor put him on
the defensive. If you believe he is swearing
falsely, go down upon him like an avalanche.
In ordinary cases never put a question in
cross-examination, unless it be to call out some
new fact favourable to you; and even then, I
think you had better wait and call him as your
own witness, and thus win his favor by show-
ing confidence in his integrity ; and thus you
will frequently get from him very comforting
things.”— Extract from an address of Hon. M.
H. Carpenter to the Columbian Law College.

Tae New Lorp JusTicE oF AppeaL.—MTr.
George Mellish, the new Lord Justice of Appeal
in Chancery who received the honour of knight-
hood on Tuesday,is the son of the late Very Rev.
Dr Mellish, Dean of Hereford, and was born
in the year 1814. He was oducated at Eton
and at University College, Oxford, where he
took his Bachelor,s degree in 1837, and pro-
ceeded M. A. in 1839; he was called to the bar
at the Inner Temple in 1848, and for some
years went the Northern Circuit. In 1861 he
was appointed & Q. C., and he bas now been
elevated to the bench, in the place of the late
Right Hon, Sir George M. Giffard, as Lord
Justice of Appeal, and sworn a member of the
Privy Council.
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In re RicaEARD B, CALDWELL.

Eztradition—Habeas Corpus—Forgery—Warrant—
Evidence of accomplice.

Held : 1. Tt is not necessary under the Extradition Treaty
and Act, that an original warrant should have been
granted in the United States, for the apprehension in
this country of the person accused, to enable rocged-
ings to be effectively taken against him in this Province
for an offence within the treaty.

2. The evidence of accomplices is sufficient to establish a
charge for the purposes of extradition.

3. Where the crime comes within the treaty, it is imma-
terial whether it is, according to the laws of the United
States, only & misdemeanour and not a felony.

4. A magistrate here holding an investigation for the
purpose of extradition should not go beyond a bare
enquiry as to the primd facie criminality of the accused,
and should not enquire jnto matters of defence which do
not affect such criminality.

[Chambers, March 25, 1870—A4, Wilson, J.]

A writ of kabeas corpus was obtained on behalf
of the prisoner, directed to the Sheriff of the
County of York and others.

The return stated that the prisoner was detain-
ed uander the warrant of the police magistrate of
the City of Toronto, on & charge of forgery com-
mitted in the United States, against the laws of
that country.

J. H. Cameron, Q. C., for the prisoner, urged
the following points in favour of his discharge.

1. There was no charge made in the United
Btates before or since this charge.

2. The charge is only on the evidence of an
&ccomplice.

8. The offence charged is not forgery within
the law of the United States. '

4. The charge is not within the treaty, and is
condoned by a statute of limitation in the United
Btates, which period (two years) had expired
before the charge was made.

See 1 Parker, Crim. Rep. 108: Ex parte Maftin,
4 C. L. J. N. 8, 198; 29-80 Vic. cap. 45, seoc. 3.

M. C. Cameron, Q. C., contra.

The remedy is not by habeas corpus.

It is ot necessary that the charge should have
oen made in the United States before proceed-

ing here: Reg. v. Anderson, 4C. L. J. N.'S., 815;

 parte Martin, ubi sup. : The Queen v. Gould, 20
. C. C. P, 154.

Fugitives from justice are not entitled to the
enefit of the limitation claimed, 6 Craunch 87;
Wharton’s Am. Law, sec. 426.

Wi he case was argued before Mr. Justice Adam
ilson, who prepared the following judgment,
Which, however, was delivered by the Chief Jus-
tice of the Common Pleas during the absence of
® former learned judge on circuit.
A. Winson, J.—It was objected that no charge
h';d been made in the United States against the
Prisoner for the alleged ,offence, and that uatil
minal proceedings had been taken there, none
%ould properly, under the treaty and our sta-
!",“{8 passed for giving effect to the same, be
Witiated here,

The statute of the Dominion. 31 Vic. cap. 94,
(Reserved Act; see 32, 33 Vic. p. xi ) reciting the
treaty, refers to “ persons who being charged with
the crime of murder, &c., within the jurisdiction
of the high contracting parties, should seek an
asylum, or should be found within the territories
of the other, provided that this should only be
done upon such evidence of criminality, as accord-
ing to the laws of the place where the fugitive or
person so charged should be found, would justify
bis apprebension and commitment for trial if the
crime or offence had been there committed, &e.”

The charge may therefore be made within the
juriediction of either of the high contracting
parties, in case the evidence of criminality,
ssaccording to the laws of the place where the
fugitive or person 20 charged should be found,
would justify his apprehension and commitment
for trial if the crime or offence had been there
committed.” The language of the enacting part,
(gec. 1) is to the same effect.

I should have thought that the statute per-
mitted a charge to be made here against a person
who had committed an offence within the treaty
in the United States of America, although no
charge had been begun there against the person
for that offence, and I should have thought it to
be free from all doubt but for the second section
of the act, which enacts, that * In every case
of complaint and of a hearing on the return
of the warrant of arrest, copies of the deposi-
tions upon which the original warrant was
granted in the United States, certified, &o.,
may be received in evidence of the criminality of
the person so apprehended.” The Con. Stat. of
Canada, ch. 89, seo. 2, referred to the original
warrant, not as the warrant-that was granted,
but Which * may have been granted ”

I do not, however, consider the statute to re-
quire that no charge should be laid here, when
the offence Mas been committed in the United
8tates, until a warrant has been granted there.

The legal furctionary is bound to act here * on
complaint under oath or affirmation charging any
person, &o.,” with one of the treaty offences.
And. when the person charged is brought before
the judge or other person who directed the arrest,
the judge or other person is to examine on oath,
‘*any person or persons touching the truth' of
the charge, and upon such evidence as according
to the laws of this Province, would justify the
spprehension and committal for frial of the per-
son accused, if the orime had been committed
bere, the judge or other person shall issue his
warrant for the commitment of the person
charged, to remain until surrendered or duly
discharged.”

The judge or other person mting may proceed
upon original vivd voce testimony In l.xke manner
« a8 if the crime had been uommitted_ in this pro-
vince.” He may, however, nlsp receive copies of
the depositions on which the original warrant was
issued in the United States in evidence of the
criminality 8f the accused. . .

This, however, is an enablingact. There is no
obligation on the prosecutor to produce such de-
positions, And I do not conceive that the sta'tute
réquires there shall be first such depositions
taken, and a warrant granted thereon in t.he
United States, to give jurisdiotion to the magis-
trate here,
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The purpose of the statute was to permit the
foreizn evidence to be made use of here, and
not to make it obligatory in the foreign country
to have issued a warrant against the offender as &
basis for our authority to act.

When once the foreign officers have the person
accused surrendered to them for removal from
this country it must be for themselves to justify
their detention of the person in their own country.

It may be that in cases of felony there the
detention may be justified by any one in like
manner, and to the like extent that it may be
Justified here without a warrant at sll. But
whether it can or cannot, or whether the offence
i8 there a felony or not, can make no difference
dere.

Our concern must be to deal with these foreign
offences in our own country in like maoner as if
they had been committed here: to enforce the
‘treaty effectually and in good faith, and to leave
-all questions of municipal law between the foreign
authorities and their prisoner to be dealt with
.and settled by their own system with which in
that respect we have nothing whatever to do.

I am therefore of opinion, that it was not neces-
sary that an original warrant should have been
.granted in the United States for the apprebension
-of the pegson saccused, to enable proceedings to
‘be effectually taken against him in this Province,
for an offence within the laws of the treaty.

The second objection was, that the direct evi-
.dence of criminality was that of two accomplices,
and that such evidence was not sufficient to
-establish the charge without proper corroborative
testimony.

1 do not attribute much weight to this objeo-
tion, the evidence of accomplices is admissible,
-and jurors may when the rule of law with respect
to such persons has been explained to them, find
.a verdict on the evidence of accomplices alone.
-Justices boldlog such preliminary investigs-
tions, may assuredly do so, when the question i8
whether the accused shall be put upon his trial
or not; and when all such questions, as to how
far his accomplices are to be credited, will be
duly and at the proper time considered, the ob-
_jection is not sustainable.

It was thirdly alleged, that the facts did not
ghew that the offence of forgery had been com-
mitted. It appears to me the offence has been
-sufficiently charged and proved to constitate the
-crime of forgery.

Jf it be under the act of 1828 (see Laws of the
United States, Dunlop, p. 678, ch. 88), the
offence ia a felony.

If it be under the act of 1868 (see United
States Statutes at Large, 87th Congress, ch. 67),
‘the offence will I presume be a misdemeanour.

And if it be under the act of 1866, 89 Congress,
-oh. 24, itis a felony. .

But whether a felony or misdemeanour can be
of no consequence—it is nevertheless the offence
of forgery, and jt is with that alone that the
Areaty and the statate deal. .

It was lastly objected that the acoused could
not be legally appgshended here upon the charge,
‘because the offence, if committed at all, was com-
mitted more than two years before the complaint
was made against him, and by the law of the
Ubited States, the lapse of two years was a bar
to the criminal prosecution.

The period of limitation was denied. It was
said to be five years in cases which affected the
United States revenue. If it be restricted to the
:‘eylm of two years, then it was said the case must

ail. :

It was answered on the other hand that it was

8 matter of defence only, and the defence might
be repelled by showing that the accused wasa
fugitive from justice.
. It appears to me that what the judicial officer
in this country has to do, is to determine the
primé facis criminality of the accused. to deter-
mine whether the evidence is sufficient to sustain
the charge or not,

It is not by any means determined in the
United States whether a demurrer will lie, or &
Enotion in arrest of judgment may be made, if the
indictment show the offence to have been com-
mitted beyond the statutory period.

The accused is at liberty to take the benefit of
the limitation under the general issue, and the
prosecutor may show in reply, that the accused
18 not entitled to the benefit of the protection by
reason of his flight from justice.

. It appears to me it will be very inconvenient
if the magistrate here is compelled to go beyond
the law of enquiry as to criminality.

Suppose some pardoning statute to be relied
on—with many execptions and epecial provi-
sions—and the accused claims the benefit of it
on the claim for extradition. Is the magistrate
to try this collateral question, whether the ac-
cused is or is not within its provisions, or has or
has not forfeited his claim to its protection ?

The limitation is a matter of defence; the
accused is entitled to the advautage of it by ples,
or by some proceeding in the nature of a plea, snd
he may be precluded from getting the advantage
of itby a proper replication, or by counter evi-
dence in the nature of a replication.

It affects his liability to be prosecuted or
convicted, it does not affect his eriminality.

On the whole, I think the accused should be
remanded generally to the custody from whence
he came, to abide the decision of his Excellency
the Governor-General under the statute.

. Prisoner remanded.

Hator v. RowLAND.

Fi. fa.—~Stock in {ncorporated company.

Held, that stock in an incorporated company is only bound
from the time when notice of the writ is given to
company by the sheriff under Con. Stat. Can. cap. 70, 85
:ﬁ 4, .;m:i;;ot from the time of the delivery of the writ ¥

e sheriff.

[Chambers, March 10, 1870.—Mr. Dalton-]

This was an interpleader summons, obto&iﬂe‘i
by the sheriff of the United Counties of North-
umberland and Darham. .

On the argument, the parties agreed to v{s"’
their right to an issue, and to leave the decisio®
of the question in dispute to Mr. Dalton.

The matter in dispute was a small amoan” '
stock in the Port Hope Gas Company, on 10¢0
porated company.

It appeared that on the 24th August, 15?{
there were standing on the books of the 00‘ ne
pany five and a half shares of its stock, iB for-
name of the defendant, who on that day tran® od
red the stock to James Clarke.

nt of

It so remsid o
until the 18th October, 1869, when Clarke 3
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transferred it to the defendant. On the same
day the defendant transferred it to the claimant,
_both the latter transfers being entered in the
stock book of the company. This transfer to the
¢laimant was in satisfaction of a judgment which
the claimant had recovered against the defendant,

On the 10th January, 1870, the sheriff of
Northumberlaad and Durham' served on the
secretary of the company a copy of the writ of
fieri facias against the defendant’s goods in this
cause, at the suit of the plaintiff, which was then
in the sheriff’s hands, and had been in his hands
continuously to that time from a day previous to
the 18th October, 1869, and gave the notice of
8eizare, pursuant to sec. 8, cap. 70, Con. Stat. of
Canada.

Rae appeared on behalf of the sheriff.
Mr. Greene (Patterson & Beatty) for the execu-

tion creditors.
MeCaul for the claimant,

Mr. DarroN.—The question is, whether the
stock, nnder the circumstances, was bound from
the receipt of the writ by the sheriff; and I think
it was not.

By Con. Stat. of Canads, cap. 70, sec. 1, ¢ all
shares and dividends of stockholders in incorpo-
rated companies shall be held to be personal
Property.”

By sec. 3, the sheriff to whom any writ of
execution is addressed, with directions to seize
8tock, ‘¢ shall forthwith serve a copy of the writ
on such company, with & notice of seizure, &c.;
fud from the time of such service, no transfer of
8uch stock by the defendant shall be valid, until the
8eizure has been discharged.”

8ec, 4 enacts that if a company has a place of
business other than that where such notice has

een gerved, such notice shall not affect the
validity of any {ransfer or payment of any divi-
dends or profits duly made and entered at such
Other place, so as to subject the company to pay
twice, or to affect the right of any bond fide pur-
¢haser, until there has been time to transmit the
Rotice.

As the first section of the act (and section 2566
of the C. L. P. Act is to the same effect) declares
8hares to be personal property, and liable as such
to he attached, seized and sold under writs of
®xecution, it would probably be held, but for the
Other enactments of the statute, that the delivery
Of the writ of fieri facias to the proper sheriff
¥ould bind the property, as in the case of other
Personal property ; but the second and third sec-
-long geem to show clearly that such is not the
lotent, It is the necessary implication that
Until the seizure, in the manner pointed out in
the third section. the receipt of the writ by the
Sheriff cannot affect the rights of & bond fide
s“"‘{haser, though he may purchase after such

Sceipt. I should understand by the expression,
°nd fide purchaser, a purchager for good con-
Bideration, without motice. I understand the
®laimant to be such purchaser.

obinson v. Grange, 18 U. C. Q. B. 260, is
°:n;(ilstent with this, though it does not expressly

Oide it

must therefore make an order declaring the
PYoporty to be in the claimant Stanton, and pro-
“"lng the sheriff as against the execution are-

ditor ; the execution creditor to pay the costs of
the sheriff and of the claimant.
Order accordingly.

NEWFOUNDLAND REPORT.

BUPREME COURT, NEWFOUNDLAND.

Before the Honorables Hoves, C. J., Ronrssox and
Haywarp, JJ.

(Reported by D. GIROUARD, Esq., Advecate, Montreal.),

—

CARTER BT AL v. LEMEsuriER,

Blsction commitiee—Amenable to udicial authority—Writ
of prohibition.

Held : That an election committee illegally constitut,
t!;e.House of Assembly to try the return of meut;%gZ
sxttlug thereip, will be prohibited from Proceeding in
the said enquiry by a writ of prokibition.

[8t. Johns, Newfoundland, May 20, 1870.]

On the 6th April last, W. V. Whiteway, Q C.,
moved for a writ of prohibition to be directed to
Thomas Talbot and others, forming a committee.
sppointed by the House of Assembly of New-
foundland to try the return of F. B. T. Garter
and _Edward Evans, members for the District of
Burin; also to Henry LeMesurier and John
Woods, upon whose petition the committee had
been named, prohibiting the said committee from
proceeding in the said enquiry, and the said
petitioners from prosecuting the sawe.

The grounds of the motion were, that the
House of Assembly on the 24th February last,
the day appointed for consideriug the petition
of Messrs. LeMesurier and Woods against the
return of Messrs. Carter and Evans, owmitted to
call the House before proceeding with the order
of the day, and upon finding that there were not
twenty members present hesides the spenker, nd-
journed for a whole week instoad of to the folliw-
ing day, as required by law; and that by reason
thereof, the said select committee had beeu ille-
gslly constituted and should be restrainel from
taking further proceedings in the matter

The court refused to order the immediate issu-
ing of the writ, but granted a rule nisi upon the

etitioners and the committee, with s stay of'
proceedings in the meantime. An spplication
was then made by Mr. Whiteway for the com-
pulsory examination of the Clerk and Solicitor
of the Agsembly, This also was refused, but
with an intimation, that if the affidavits of these.
officers were not produced by the other side, the
spplication might be renewed during the progress
of the case, should their evidence appear to bo
pecessary for establishing the truth upon any.
material points in controverqy.

Upon the return of the rule, being the last day
of April Term, the Attorney General appeared
for the petitioners and the committee, aud after
protesting against the authority of the court to
interfere with what, ss he alleged, were the
prooeedings of the Assembly in a watter of which
they alone had cognisance, took a preliminary
exception to the rule nisi as not being in accord-
ance with the terms of the sixth of the practice

rules of the Supreme Court, which oresarihes
et~
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larity shall state in the rule itself the grounds
intended to be relied upon.

The court however were of opinion that the
sixth rule had reference only to irregular pro-
ceedings in the Supreme and Central Cireuit
Courts and overruled this objection.

W. V. Whiteway, Q.C., in support of the rale.

The writ of prohibition should issue. The
Supreme Court of Newfoundland is constituted
ander the act & Geo. 1V. cap. 67, and has juris-
diction in Newfoundland and its dependencies as
fully and amply, to all intents and purposes, a8
her Majesty’s Courts of Queen’s Bench, Common
Pleas, Exchequer, and the High Court of Chan-
«cery have in England.

There is no court in Her Majesty’s Colonies
gossessing more extensive powers within its juris-
diction than the Supreme Court of this island.

A writ of prohibition will lie to a pretended
court, from the Queen’s Bench. (Per Holt, C. J.,
in Chambers v. Sir Jokn Jennings, 2 Salk. 653,
Bac. Abr., Tit. Prohsbition.)

The Queen's Bench may prohibit any court
whatever: Viner's Abr. 50. The Courts of West-
minster have jurisdiction over all courts, by

‘writs of prohibition: Bac. Abr.; Wharton’s Law*

Lexicon, Tit. Prohibition. The Queen’s Bench
amay award prohibition agninst any Court usurp-
ing jurisdiction : Tom. Law Dict., Tit. Court. If
the Commissioners for determining policies of
insurance grasp at more power than they have,
the Court of Queen’s Bench will prohibit them:
Bac. Abr., Tit. Prohibition. 'The Queen’s Supe-
rior Courts have control and superintendence
-over inferior jurisdiclions, and are to take care
that they keep within bounds: Tom. Law Dict.,
Tit. Court; Waddilove's Abr., Tit. Prohibition;
2 Inst. 602; 2 Rolles’ Abr. 819; 1 Ventris,
73; Fitzherbert's Natura Brevium; Darby v.
‘Cossens, 1 T. R. 652; Bullen & Leake, 629;
-8 Black. Com. 112. .

Prohibition issued from the Court of Queen’s
Bench to Surrogates appointed by the Judge of
the Cou}‘t of Arches, he having exceeded his au-
-thority in appointing them: Martin v. McCona-
.chie, Moo. P. C. C., N 8. 505.

Hovies, C. J.—Was not the reason that the
.Judge who appointed the Commissioners had
been counsel in the cause ?

Mr. Whiteway.—1I think that was not the rea-
gou for the prohibition. The ground upon which
it was obtained was, that the Judge had mot
power to appoint.

‘Rosinson, J.—Have you filed a suggestion !

Mr. Whiteway.—No, my Lord. Under the
present practice, filing & suggestion is not neces-
.gary : Wharton’s Law Lexicon, Tit. Prokibition.
The practice is there stated.

The Court of Exchequer has power to issue &
writ of prohibition to the Judiciel Committee of
the Privy Council: Ex parte Smythe,2C. M. & R.
749. Prohibition lies pro defectu jurisdictionis as
well when a court has jurisdiction and exceeds
it, a8 when it has no jurisdiction: Smith v.
Bradley, Buller’s N. P, 2195.; Har. Dig. 8309.
When a limited trfbunal exercises jurisdiction
not belonging to it, its decisions are nugatory:
Attorney-General v. Hotham (Lord), 1 Turn, &
Russ. 219.

The acts of the Court of Admiralty and of
courts martial, may become the subject of an ap-
plication to the Courts at Westminster for a writ
of prohibition: Grantv. Gould, 2 H. Bl. 10L.

An election committee of the House of Com-
mons is a judicial tribunal: Warren’s Election
Practice, 629, 276, 277; May’'s Parliamentary
Practice, 438, 442; Dwarris on Statutes, 229.

Election committees have, by statute, power
to examine on oath, which the coustitution denies
to the House of Commons, lest that body should
thereby attempt to become a court of justice:
Bowyer's Com. on Constitutional Law, 90.

An election committee of the House of Assem-
bly is a judicial tribunal, to be constituted by
the House under statute 28 Vic. cap. 11, in the
manner therein provided, to administer justice,
under the sanction of an oath—bound by the
law, over which it has no control. Parliament
cannot exceed the law: Tom. Law Dict., Tit.
Parliament; Coundell v. John, 2 Salk. 504 ; 4 Inst.

The appointment of an election committes was
ruled to be illegal in Bruyeres v. Halcomb, 8 A.
& E. 381. When an action of debt was taken
for the costs, under the Speaker’s certificate, the
defendant objected that the committee was not
legally constituted. 1In reply it was urged that
the courts at Westminster could not enquire into
the character of the proceedings as regards the
appointment in such a case. The court decided
that it was bound to enquire into the character
of such proceedings, to ascertain whether the
tribunal had been constituted according to law;
for if not, its acts would be nugatory; the
maxim would apply, debile fundamentum fallit
opus, and in this case the petitioner not having
been notified to attend at the time of the draw-
ing of the committee, its comstitution was ruled
not to be in accordance with the Act 9 Geo. 1V,
cap. 22, and the plaintiff could not recover.

The learned counsel also referred to the recent
Bridgewater cases, of which he stated he had no
report, where a mandamus was granted to the
commissioners appointed to enquire into the
bribery charges, ordering protection ocertificates
to be given to witnesses under certain circum-
stances alleged, showing the powers belonging to
aud exercised by the Superior Courts.

This statute, 23 Vic. cap. 11, ought to be con-
strued strictly, as it creates a new jurisdiotion,
sccording to the authority in Dwarris on Statutes,
652; 10 Rep. 76; Stra. 268.

Affirmative words, if absolute, explicit snd
peremptory, showing no discretion was intended
to be given, especially when jurisdiction is con-
ferred, are imperative: Dwarris on Statutes,
611.

It would be difficult to use words more abso-
lute, explicit and peremptory than those used iB
this Act.

The word ¢ may,” when the statute confers
an authority to do & judicial act, is imperstiv®
on those so suthorised: 11 Com. B. 778, 142
B. 474.

Here the learned counsel commented at leng}h
on the provisions of the local Election Act, 28 Vio-
cap. 11, and the authorities quoted, snd 000
tended that the House of Assembly had appoint
seven individuals to act as an election cormitte®

who were presuming to act in the adjudioatio®
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of the rights of parties, not being legally consti-
tuted as a tribunal for that purpose,

Hon. R J. Pinsent, also in support of the rule:
—No language can be more explicit, clear and
imperative than that of the statute under
which election committees are to be appoint-
ed. 1t is imperative; it prescribes not the
mode of proceeding only in general terms,
but that the adjournment shall be to the next
day at a particular hour, and so on from day to
day, &c. Here the adjournment was for a week.
The essential character of the proceeding in prin-
ciple, and the necessity of its being carried out
according to the express words of the law, are
manifest. If a judicial decision held otherwise,
the consequence would be, for instance, that &
number of persons in the Assembly in hostility
to the eitting members, professing to adjourn
for a week or other given time, might, after the
members had dispersed, and as in this case gone
to their homes at long distances, profess to hold
a legal and competent House according to the
statute, and proceed to the appointment of a
packed committee, to try the rights of parties
who were wholly unconscious of the proceedings.
Here, after the House had adjourned for a week,
a few persons met next day and professed to be
the House of Assembly, with power to declare
that something had been done the day before
that had never taken place. It was an unpre-
cedented and unheard of action of prerogative.
1f there be any part of the Act important and
esgential, this, which went to the foundation of
the matter, is that part: Debile fundamentum
Jallit opus.

The learned counsel cited from May’s Parlia-
mentary Practice, page 69: ¢ One House can-
not create a disability unknown to the law;”
page 87, ¢ If orders be made beyond the juris-
diction, the enforcement of them may become a
matter liable to question before the Courts of
Law;” page 610 (speaking of the administration
of the Election Law in Eogland). ¢ Every enact-
ent is positive and compulsory; the House,
the Committee, the Speaker, the members, are
all directed to execute particular parts of the
act; and, in short, it is not possible to conceive
8 legisiative body moroe strictly bound by a pub-
lic law over which it has no control, and in
administering which it has so little discretion,”
P. 660, the Court of Chancery interferes by in-
Junction to prevent petitioners proceeding irregu-
larly with private bills before Parliament.

. He contended that the House of Commons
itself could not contravene the express mode of
the statute for the formation of an election com-
Mittee, without the committee so formed being
Subject to the process of the Courts of West-
Winster.

. The following cases and authorities were cited
1o the course of the argument:—The local sta-
tates; Doyle v. Fulconer, 4 Moo. P. C. C., N. 8.,
203; " Chambers v. Jennings, 1 Salk. 553, s to
Pretended court; Vin. Abr. 50; Bruyeresv. Hal-
comp, 3 A, & E. 381, shewing that certain irre-
Cularities in the formation of election commit-
ees avoided the recognizance; Grant v. Gould,

H. Bl. 101; Dwarris on Statutes, 611-652,
Shewing the imperative meaning of the words ;
8180, Attorney General v. Lock. 3 Atkyns, 166;

9. v. McCowan, 11 A. & E. 869-885; Freeman

v. Trannah, 12 C. B. 407; Reg v. Grimshaw,
10 Q B 747; St. Jokn’s College v. Todington,
1 Burr. 193.8; Rez. v Jolliffe, 4 T. R. Y8R;

Reg. v. Ledgard, 1 Q. B. 623; Gould v. Gapper,
6 Enst 862-370; De Huber v. Queen of Portugal,
17Q. B. 171, and Wadsworth v. Queen of Spain,
17 Q. B. 196 ; Manning v. Farquharson, 30 L. J.
Q. B. 22; Addison on Torts, 1033-40; Arch. Prac.
1737; Eversfield v. Newman, 4 C. B. N. 8. 418 ;
Broom’s Leg. Max. 843-86.

Hon. Mr.” Litue, Attorney-General, contra.—
The rule should be discharged on some one or
all of the following grounds:

1. The committee being a part of the Assem-
bly iteelf, and being nppointed by that body
for the purpose of conducting and determjning
an inquiry into the claims of certain parties
to seats in the House, to probibit it from proceed-
ing in accordaunce with the orders of the House
would be an illegal interference with the exclu-
sive powers and privileges of the Assembly, for
which no authority or precedent could be found.

2. Before applying for n writ of prohibition,
the promovents should have appeared in the
Court below, which they had not dune.

.. 3. Assuming (what he neither adumitted nor
depied) that there had been no ¢all of the House
Prior to reading the order of the duy on the

24th February, and that the House had ad-

j“mrn'ed for & week on that day, the commis-

8100 In the one case, and the proceeding cgm-
plained of in the other, were mere irregularizzs
which (the words of the statute being directory
only and not imperntive) could ot affect the
constitution of the committee.

The irregular adjournment was cured by the
House meeting on the 25th of February, and con-
tinuing its sittings by regular ndjournments until
the day when the committee was appointed. In
support of this position the Attorney General
cited an instance from the Journals of the
Assembly of 1852, in which after having ad-
journed from one day until two o'clock the next
day, the Assembly nevertheless met at twelve on
that day, by direction of the Speaker, for the
parpose of considering as to the relief to be:
afforded to certain distressed sealers.

4. If, as alleged, the committee was in faot
illegally constituted, it was in law no court at-
all, an_d 8 Writ of prohibition would not there-
fore lu_a to it, and the promovents’ remedy was
to await its action and institute proceedings only-
when actually aggrieved.

At the close of the Attorney-General’s argu-.
ment, Mr. Whiteway agnin moved for the exam-
ination of the Clerk and Solicitor of the House,
and the Court being of apinion, that owing to
the ambiguous and unsatisfactory character of
the Speaker's affi.lavit, some doubt existed as to
the fact of the adjournment being to the third of-
March, such examination was ordered.

Ou its being entered upon, the Attorney-
General, on pehalf of his olients, admitted that-
the adjournment was for a week as alleged ; but
the inquiry was nevertbeless proceeded with for-
the purpose of informing the court of the oir-
cumstances under which the Huuse had, as was
stated by the Speaker, met on the following day.
It then appeared that on the 24th of Febru-
ary the House was not called over previously to.
the order of the day being vead; that in conse-.
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quence of there not being twenty members present
besides the Speaker, the House had adjourned
to the 8rd of March; that after the House
rose the legality of this adjournment was doubt-
ed, and that in comsequence, the Speaker and
certain members (three or four, as deposed by
the Clerk, at least ten, but ot twenty, as stated
by the Solicitor) met the next day at the ususl
time and place, With the view of correcting this
mistake, and continued to meet and adjourn
daily until the 8rd of March, from which day
the House regularly met and adjourned from
day to day until the 2nd of April, when, the
required number being present, the committee
was appointed. It furtber appeared that the
oria‘nal notes of the proceedings of the 24th of
Febuary as taken officially by the clerk, correctly
stated the adjournment according to the fact;
but that the full journals untruly stated that
the House had adjourned to the next day ; that
the journals were so made up by the Clerk, not
of his own accord, but by direction of some
whose orders he felt bound to obey, but whose
names, the disclosure being objected to by the
Attorney General, a8 irrelevant, did not appear,
and that the succeeding Journals up to the 8rd
of March were made up on the assumption of
continued regular adjournments of the House
from day to day. .

After the evidence had been given Messrs.
Whiteway and Pinsent, in support of the rule,
were heard in reply. The Court reserved its
decision until the 20th May last, when the fol-
lowing judgment was delivered :—

Hovvres, C. J.—The questions raised for de-
termination, though not of so much difficulty a8
might at first be supposed, are yet novel and
important. Novel, because for reasons presently
to be noticed, no case strictly analogous to the
present can be found in English jurisprudence,
and [ cannot learn that any one of a similar chs-
racter has occurred in any of the colonies; and
important, not only because it is supposed to
concern the power} and privileges of the House
of Assembly, but algo by reason of the interests
immediately involved in it, since if the rule be
discharged, the sitting members may be compel-
led to defend their eeats before a tribunal in
which they profess to have no confidence ; while
if it be made absolute, the petitioners may, with-
out any fauit of t‘heir own, be deprived of the
opportunity of having their claim to seats in the
Jegislature investigated and possibly allowed.

With the novelty or importance of the case,
however, we have rothing to do, further than a8
these circumstances should stimulate us to 8
more thoughtful coungideration of it. Nor may
we concern ourselves with the consequences of
our decision. Our duty is simply to declare the
law as we believe it to be, and in now doing so,
it is satisfactory to reflect, that if we should be
mistaken in our conclusion, & tribunal ig at hand
by which our errors may be corrected.

The application which has been made to us is
for o writ of probibition to be directed to an
election committee of the House of Assembly to
restiain it, and those who are euitors before it,
from further proceeding with an enquiry into the
Burin election.

This writ is defined to be, ¢¢ & writ issuing out
of Suyerior Courts at Westminster, directed to

the Judge and parties to a suit in any inferior
court, commanding them to cease from the pro-
secution thereof, on the ground that the case
does not belong to that jurisdiction ” (3 Steph.
Com. 686); and it is grantable ex debito justitiae
(though not of course) upon sufficient grounds:
Jackson and Beaumont, 11 Ex. 300; Barder v.
Veley, 12 A. & E. 263.

By sec. 1 of the 5 Geo. IV. cap. 67, commonly
known as the ‘¢ Judicatare Act,” the Supreme
Court has within this Colony and its dependen-
cies the same jurisdiction that the Courts at
Westminster have in England. An election com-
mittee constituted under the local act 28 Vie. cap.
11, for the trial of controverted elections, being
a place where justice is judicially administered
(Coke on Litt. 68), is undoubtedly & court, and
baving only a limited jurisdiction (Mayor of
London v. Coz, L. R. 2 H. L. Cas. 239) is an in-
ferior court.

It necessarily follows, that if in the present
case sufficient grounds have been shewn for this
writ, we are bound to grant it, unless, as is con-
tended by the Attorney General, there is some-
thing in the character or constitution of this
inferior court, as emanating from the House of
Assembly, which limits and supersedes our ordi-
nary suthority in this respect.

The case, then, resolves itself into this inquiry,
—1Is our authority here restricted, as the Attor-
ney General maintains it is, and if not, have
sufficient grounds been shown for the issuing of
the writ ?

To consider these questions in their order—An
election committee, although composed entirely
of members of the Assembly, chosen and put in
motion by that body, is eseentially a creature of
the law, owing its existence and constitution
wholly to an act of the Local Legislature, which
declares and defines its functipns and duties, and
bestows upon it all the powers it possesses.
Prima facie, then, like all other inferior legal
tribunals, it would be subordinate and subject
to the control of the law as administered by the
Buperior Courts. What is there that exempts
it frown their juriediction ?

The argument of those who contend for such
exemption is, that by reason of its composition,
and the subject matter with which it deals, the
election of members to the House of Assembly,
it is responsible to the Assembly alove, and no
other power can lawfully interfere with its pro-
ceedings; and it is said that during the whole
time, nearly a century, duting which the Gren:
ville Acts were in operation, no instance occurre
of a prohibition being even applied for against &
committee appointed under their provisions, an
that in this particular an analogy exists between
the Assembly and the House of Commons.

1t is to be observed, however, that in Bruyert?
v. Halcomb, 3 A. & E. 88, cited with approval 12
Ransom v. Dundas, 3 Bing. N.C.123, the Court®
Queen’s Bench reviewed the appointment of 8%
election committee of the House of CommoDs
chosen under the Imperial Act of 9 Geo.IV.c. 2%
on which our act is substantially based; ’“n
although it is true that no ease cafi be cited 0
prohibition issuing to an election committee ©
the House of Commons, that is so because P
the lex et consuetudo Parliamenti, itself part d
the law of Eogland, that House has alwsys, 8°
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in a manner peculiar to itself, had and exercised
the sole and exclusive power of .enquiring into
and determining upon the election of its own
members : 2 Steph. Com. 368.

But it has been decided too often to be now &
matter of doubt or controversy, that the lez et
consuetudo Parliamenti has no application to
Colonial Legislatures. (See Doyle v. Falconer,
and cases there cited, 4 Moore, P. C.C. N.8.203.)
And that the powers and privileges of these bodies
are such only as, either expressly or by necessary
inference,are conferred by the charters, Royal
instructions, or other instruments to which they
owe their origin,or are given by local enactments
in amendment of these instruments (1 Chalmers’
Opinions, 233,263,296) ; and I can find nothing in
the commission and instructions under which
our Legislature was first assembled, or in any
of the acts passed in relation to it, which exempts
either the Assembly itself or any of its commit-
tees from the control of the law or from respon-
sibility for a wrongful act where they exceed
their powers; and in the interests of public
Jjustice, 1 feel constrained to add, that having
regard to the evidence before us of the manner
in which the Jourrals of the Assembly have been
dealt with in this case, and the danger to
which, were such proceedings necessarily tole-
Tated, the rights of individuals might be exposed,
it would in my opinion be a very great misfor-
tune if either branch of the Leglslature had
Power to commit & private wrong and the courts
of justice were powerless to afford redress.

The general principles of the common law,
then, giving to the Supreme Court jurisdiction
over an election committee, and the special
€xemption from control which prevails for elec-
tion committees in England having no existence
1n this Colony, it is manifest that the Attorney

eneral’s contention in this respect cannot pre-
vail, and I have now only to consider the grounds
Upon which our interference is sought.

The grounds relied upon are, that on the 24th
February, the day on which, by the order of the
ouse, the petition was to be taken into consi-
eration, the House was not called previously
to reading the order of the day; and that upon
1t appearing that the required number of mem-
ers was not present, the House was improperly
adjourned until the 3vd of March, instead of to
the next day; and these grounds depend for
their validity upon the true construction of the
5th gect. of the Local Act, 23 Vie. e. 11, which
18 a3 follows : * Previously to reading the order
f the day for considering the petition, the House
Shall he called; and if there shall be lees than
Wenty members present, the House shall forth-
¥ith adjoura to a particular hour the next dry,
¥hen they shall proceed in like manner, and s0
fom ay to day, till there be twenty members
Present at the reading of such order, in which
Bumber the Speaker shall not be included.”
hile it is admitted as a general rule that
Powers given by statute must be strictly pursued
1 ner's Abr., Tit. Authority; Atking V. Kelby,
15 & E. 7775 Roberts v. Humby, 8 M. & W.
6), there is yet a clear distinction b.etween
t_atterB merely directory and matters impera-
10 ; Reg v -Loxdale, 1 Burr. 447. The former,
&hhough they ought to be followed, are: yet not
% Decessary as that their non-observance will

render void all subsequent proceedings, while
matters imperative are such as canoot be dis-
pensed with, without producing that result. To
determine whether an enactment is imperative
or directory, we must consider the consequences
that Would flow from disregarding it, whether it
is of the essence or substance of the proceedings,
or merely formal, and what appears to have been
the intention and object of the Legislature with
respect to it. .

The Attorney General contends that the di-
recticns to call the House, and in a certain event,
to adjourn to the next day, are not imperative,
and that notwithstanding a mistake in or depar-
tare from either, the House could at a subsequent
time proceed to perfect the committee, and so far
a8 regards the calling of the House, I am at pre-
gent disposed to agree with him.

The expression ¢ the House shall be called,”
means, as is evident from the context, not that
every member shall be previously summoned,
but that the names of those then present shall be
called aloud, that it may be certainly known if
the number requisite for the appointment of the
committee arein attendance. If they are (a fact
which may be ascertained with sufficient certainty
without & name being mentioned), the object of
the Legislature, the securing a competent num-
ber from whom to choose, is satisfied, and no
possible injury, it seems to me, could arise from
their names not having been enumerated aloud.
It 18 not necessary, however, that-I should de-
termine this point, because as to the direction to
sdjourn to the next day, I have a clear and de-
cided opinion that it is absolute and imperative,
and of the very substance of the enactment.

This, I think, plainly appears; 1. From a con-
gideration of the importance attached to time
throughout the statute ; thus, no petition can be
presented after so many days; not ounly a day,
but an hour ig fixed for its consideration ; if the

etitioner is not then present, the petition shall
be further proceeded with ; 2. From the evident
intention of the Legislature that the proceedings
upon the appointment of the committee should
be continuous and uninterruped; 3. From the
implied prohibition against the transaction of
any ot.her business while the appolntment of the
committee is pending; 4. From a regard to the

robable difference in the composition of a com-
mittee chosen on one day from what it might be
if chosen on another, in consequence of its being
to be taken from the members present, who
might not be the same on one day as on the pext;
5. From the obvious facility with which, by pre-
concerted adjournments, a committee might be
packed, if the time of appointment were in the.
diseretion of the majority present; 6. From the.
language of the statute being, With reference to.
ths adjournment ¢ from day to day,” de diein diem,
that is, from the day then passiog to the duy next.
succeeding, the word being used_ in its natural,
legal sense, whioch would suthorize an adjourn-
ment only over a dies non, such as Sunday; and,.
7. From the fact that it seems to have been.
necessary specially to amend the English Act, to
enable the House of Commons to adjourn over:
certain holidays, in the event of the day pre-
ceding them being the day of appointment, r_md;
of the requisite number of members not being
present on that day.
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I must therefore hold, that this case comes
within the rule laid down in Ransom v. Dundas,
8 Bing. N.C. 123, above cited, namely, that if the
appointment of the committee takes place in a
manner contrary to or inconsistent with the es-
sential requisites of the statute, there is mo
court, and the jurisdiction and all proceedings
under it fail, ahd therefure, that the House of
Assembly in adjourning to the third of March,
committed a facal error, working what in a suit
at law is known as a discontMuaunce, which ter-
minates the suit; that the subsequent appoint-
ment of the committee was invalid; that the
taking of the oath of office by its mewbers with
the purpose of proceeding to try the case was
nugatory, and that all subsequent proceedings
had by them would be coram non judice and
inoperative.

1t is contended, however, by the Attorney
General, that, admitting the ndjouroment for a
week to be a violation of the Act, this error could
be and was cured by the Speaker, officers, and
some of the members assembling next day at the
usual time and place, and continuing to meet
from day to day until the appointment of the
committee was completed

No authority was cited for this position, and I
hnve been unable to find one. The only cases at
all bearing upon the point are some in relation
to corporations, peinting to a contrary conclusion
— (see Rex v. Chetwynd, 7 B. & C. 645, and
Rex v. lLanghorn, 4 A. & E., 538, whence it
appears that a defect in summoning even 8
single member of those entitled to be present
could be cured only by all being actually
preseunt and consenting to waive the defect) and
a statement in & newspaper brought uunder our
notice since the argument, by the parties in this
cause, to the effect that the House of Commons
was unable to assemble during an adjournment.
Newspaper statements, however, are for the most
part, too general to be of much value as authori-
ties in mutters of law, and cases of corporation
practice depend too much upon the terms of the
respective charters of these hodies to be often
applicubla. In the absence, therefore, of all au-
thority, I have to consider this point upon gene-
ral priuciples.

When an Assembly is first elected, it cannot of
its own accord meet for the despatch of business;
it must be called and assembled by lawful au-
thority, the Governor’s proclamation, and so after
being prorngmjfl, It cannot again meet without
-the like anthority. The same priuciple, it seems
to me, must apply to adjouraments. When being
lawfully nsscmbled, it adjourns to a future day,
‘the HHouse by a formal resolution declares that
it will not meet or transact bu.iness until the
time nrmed, and dizcharges all pariies from far-
ther attendance until then; and when that timo
arrives it meets and is Iawfully assembled by
.virtue of the order lawfully made at the time of
the adjournment.

If the Speaker aud any pumber of members
whether three or a quorum, could by voluntarily
assembling in the mean time, recoustitute the
House for the despatch of business (and if they
.could do this for one purpose they could for
.another, no mattex how important) they would
in effect rescind and overrule the resolution of
the Houze made when lawfully assembled. But

by a rule of law familiar to every student, the
authority to undo an act must at least be equal
to the authority by which it was done—and the
Speaker and members would not be of equal au-
thority’ with the House unless lawfully assem-
bled. Where, then, is the lawful authority to
assemble them, outside the Governor’s procla-
mation, during an adjournment? The Speaker
has it not, that I am aware of, nor have any num-
ber of the members, nor the Speaker and mem-
bers conjointly. It follows that when voluntarily
assembled they have no power in law, political
or legislative, and consequently cannot overrule
a former resolution of the House. In the com-
missions and instructions of ourseveral governors,
down to those of Sir Alexander Bannerman,
there was contained a clause empowering the
Governor to adjourn as well ag to prorogue and
dissolve the legislature. No one will contend
that if, in the exercise of this power, the Gover-
por had on any occasion adjourned the Assembly,
the Speaker and members could assemble and
proceed with business before the time appointed
by the Governor for their reassembling, as such
a proceeding would be in direct violation of the
instrument to which the assembly owed its exis-
tence; and in what respect does the legal effect
of an adjournment by the House itself differ from
an adjournment so made by the Governor? It
is not denied that within the law, the Assembly
has power to regulate its own proceedings, but
no rule of the House has been made to authorize
the Speaker to call the House together under the
circumstancee here supposed. The solitary pre-
cedent cited from the Journals of 1852 is not in
point, as no private rights were thereby affected,
and the meeting of the members before the time
fixed for their assembling was in fact but a de-
olaration by the members present of their readi-
ness to vote & sum of money for a benevolent
object. The practical operation of such s
power ag the Speaker here attempted to exercise
would be embarrassing and unjust, as the pro-
ceedings of the qnorum called together at one
time, might seriously conflict with the proceed-
ings of another quorum composed of different
members assembled at another, the right of ab-
sent members would be ignored, and the advan-
tage of a formal adjournment, connecting in time
and place each meeting with those preceding and
following it, would be altogether lost.

Unless, therefore, I am shown some authority
for this position of a character so weighty as to
supersede all reasoning upon it, I cannot assent
to it; nor can I concur with the Attorney Gene-
ral when he insists that it was incumbent upon
the sitting members to have appeared and plead-
ed before the Committee before applying for this
writ. There are, no doubt, many authorities to
this effect, but there are also many to the cop-
trary, and in a most recent case upon this point
The Mayor of London v. Coz (L. R.2 H.L. Cas.289)
above referred to, all the authorities were re-
viewed, and it was held that where the Court
below has no jurisdiction over the subject mattet
of the suit, it is not necessary to appear theré
and that a party aggrieved may apply to the
Superior Court in the first instance. It is8 not
therefore necessary to consider the effect of the
protest made by Mr. Whiteway against the com”
mittee proceeding.
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The last objection taken by the Attorney-Gen-
eral was of greater weight ; and were this point
Dot res judicata, as after much consideration I
think it is, would in my opinion be fatal to this
application.

The Attorney General argued that the writ of
prohibition could only go to a duly constituted
court of recognized powers and authority, which
bad exceeded or was about to exceed its jurisdic-
tion, and that if the committee' was illegally ap-
pointed, it was in fact no court, and Messrs.
Carter and Evans’ only remedy would be by an
action at law for any injury they might hereafter
sustain by its proceedings. In support of this
view the case of Ex parte Death, 18 Q. B. 647,
may perhaps be cited where a prohibition was
refused as against the Vice Chancellor of the
University of Cambridge, for alleged illegality
in the conduct of an enquiry made by him, with
8 view to putting in force a statute of the Univer-
sity, but the circumstance that there the inquiry
was purely voluntary,distinguishes that case from
the present one, which in my opinion falls within
the principle of Chambers v. Jennings, 2 Salk.
5563; 5. ¢, 7 Mod. 126: Carter v. Firmin, 4
Mod. 51, and Bishop of Chichester v. Harward,
1 T.R. 650; and In re The Dean of York, 2
QB.1

In Chambers v. Jennings, as reported very
briefly jn Salkeld, an action for words was
brought in a Court of Honor, and a prohibition
being moved for, Holt C. J. doubted if there was
such a court, but said that the writ should go to
a pretended court, and in the same case, as more
fully reported in 7 Mod., while the legal existence
of the court seems to have been questioned, the
Prohibition went, not only because an action for
words would not lie in a Court of Honor, but
because that court was them held before the
Marsbal only, and not before the Constable and
Marshal, as it ought to bave been, if held at all
~that is to say, & prohibition lay because for
one reason the court below was illegally consti-
tuted, which is the very ground upon which the
Present application was based.

This case is referred to as an authority in Bac.
Abr., Com. Dig., and In re The Dean of York,
2QB. 1

In Carter v. Firmin, the court were of opinion
that a prohibition ought to issue to an inferior
court in the city of London, originally consti-
tuted for temporary purpose, which had been
fatisfied some years before, but the jurisdiction
of which an sttempt was improperly made to
Tevive.

In the cases of The Bishop of Chichester v.
‘Hd’rward, and of The Dean of York, prohibitions
lsgued to certain ecclesiastical functionaries, to
Testrain them from the exercise, to the prejud}ce
of third persons, of visitorial powers which
they did not legally possess .

These cases seem to eatablish the principle
that a prohibition will go to restrain the colorable
Assumption of judicial anthority, such as that
Which the committee in the present case are
8bout to exercise, and if o, they dispose pf the
Objection I am now considering. .

For all these reasons, I am of opinion, that
thig court has the power which has been ascribed

it, of restraining the committee from further
Proceedings, that sufficient grounds have been

shown for the exercise of that power, and that
this rule ghould therefore be made absolute.

RoBINsoN, J.—In deference to the novelty and
importance of the legal questions arising in this
case, it seems properto state the reasons which
have influenced my judgment ; and before doing
so I wish to acknowledge the material assistance
I have derived from the arguments and research
of the learned couunsel engaged in the cause.

To support the plaintiffi's right to a writ of
prohibition the following propositions must be
established : 1st, That an election committe
under the statute either was or assumed to be
*“an inferior Court;” 2ud, That the Supreme*
Court has authority to examine the constitution
of such inferior tribunal, and to confine its action
within the limits of law; 8rd, That the Commit-
tee now under consideration has not been created
in pursuance of the statute, and is therefore
inoperative.

It is true that the application for a writ of
prohibition to an election committee has not
been supported by any direct precedent, but it
should not on that account alone be refased ; in
every series of decisions there must be a begin-
ning, and the first must be determined, as we
desire to determine this case, by the application
of general principles. It may however be ob-
served, that since the beginning of the preseut
year, the Court of Queen’s Bench in England,
issued to the Bridgewater Election Committee a
mandamus, which is a kindred writ to a prohibi-
tion, and did so unhesitatingly, although its
asuthority to interfere with a Parliamentary Com-
mittee was questioned by the Attorney General
of England.

Reference was made at the bar to some alleged
privileges of the House of Assembly of the
colony, which the action of this court, in granting
a rule nisi, was supposed in some way to have
invaded; but what those privileges are, or how
the House was at all affected by our interference
was8 not shown. As however the matter has
been mooted, I think it would be unbecoming to
evade an expression of our opinion upon it, and
without in the least desiring to abridge the legi-
timate power of the Legislature, I would observe,
tbx.at.l am not aware of the existence of any
privileges or immunities which the law confers
upon either branch of our Colonial Legislature
bey9nd those enjoyed by all legally constituted
bodies who meet for & lawful purpose, and pur-
sue it in a lawful manner,

Both Houses of the Assembly possess, as
incident to their existence, all rights necessary
for the due discharge of their legitimate fanc-
tions, but the judgment of the Judicial Commit-
tee of the Privy Council, in & case which arose
in Newfoundland thirty-two years 8go, Kielley
v. Carson, and has been affirmed by several
other decisions in the same High Court of Appeal,
has denied and for ever set st rest the preten-
sions which once were raised by Colonial Legis-
latures, that, under the assumption that the
«Law of Parliament’ applied to them, their
will was law, and their proceedings were unex-
aminable by the Saperior Courts. Ttis altogether
visionary to imagine that any Legislative Assem-
bly, body or person, possesses under British rule
supremacy over the 1aw in any particular what-
goever. Even the prototype of Colonial Legis-
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latures does not claim for itself any such power,
for in a recent work of no ordinary ability upon
Parliamentary Government in England, I find
the following passage: *‘ No mere resolution of
either House, or joint resolution of both Houses,
will suffice to dispense with the requirements of
an Act of Parliament, even although it may relate
to something which directly concerns but one
Chamber of the Legislature:” Todd’s Parliamen-
tary Government, 260.

It is unnecessary to advert to the inherent
authority which the House ef Assembly might
have exercised in conducting its own internal
proceedings with relation to its own members
alone, and in determining the right of persons
to sit within its walls, provided no act of the
whole Legislature bad limited that authority and
prescribed a particular mode of procedure with
reference to controverted elections, but as such
an act has been passed, it regulates the action
of the House, and to its requirements that body,
and all persons in the colony, must of necessity
conform.

The statute to which I refer was passed in 1860,
and is entitled, ¢“An Act to regulate the trial of
controverted elections, or return of members to
serve in the House of Assembly,” 23 Vic. ¢. 11.

This act was framed upon the model of the
"Grenville Act, many of the provisions of which
it adopted ; it prescribes the time within which
petitions must be presented, the mode in which
recognizances must be perfected, the method by
which a Committee of seven members shall be
constituted, and the manner in which such tri-
bunal—when duly constituted—shall discharge
its functions. It directsthatthe members thereof
shall be aworn ‘“ well and truly to try the mat-
ters of the petition, and a true judgment give
according to the evidende.” And it invests the
committee with the power to summon witnesges,
administer oaths, hear counsel, and *‘ make &
final determination upon the matter.”

If there had been no precedent upon the sub-
ject. I should have held, that such a commitsee
—when created in accordance with the statute—
would be, to al] intents, a court of justice, and
as such would immediately become subject to all
the incidents that attach to courts of that descrip-
tion. In May’s Parliamentary Guide passim, and
in Ransom V. Dundas, 8 Bing. N. C. 123, such 8
tribunal is expressly recognized as a court.

2ndly. Now one of the characters of all inferior
courts, of what nature soever, in England is, that
they are subject to the superintending control of
the Queen’s Superior Courts at Westminster,
whose especial duly it i8 to take care that such
inferior courts keep within their bounds— Bae.
Abr. 583—and where such courts are proceeding,
or assume the right to proceed in a matter, or
in o maoner in which they either never had any
jurisdiction ut all, or have exceeded that which
they had, prohibition may be awarded: 6 Bab.
Abr; Bierley v. Windus, 7D. & R. 564,

1t is also an indiepeunsable element in the very
existence of an inferior court emanating from
an act of Parliament, that the essential require-
roents of such an Act be strictly observed, other-
wise, there is no court at all, and every thing
done by it is corankaon judice and a mere nullity
— Bruyeres v. Hulcomb, 5 N & M. 149; Kansom
v. Dundas, 8 Bing N. C. 123,

Such being the law in England. the question
ariges, does the Supreme Court here possees the
same powers as the Superior Courts there, and
this will be determined by a reference to the
Imperial Statute which established this court.
The & Geo. IV. cap. 67, authorized the Kiog to
institute a Superior Court of Judicature in New-
foundland, and declared that it should be called
¢‘ the Supreme Court,” and should be ‘‘a court
of record, and should have all civil and criminal
jurisdiction whatever in Newfoundland. as fully
and amply to all intents and purposes as his
Majesty’s Courts of King’s Beach, Common
Pleas, Exchequer and High Court of Chancery
in England have, and the Judges of the said
Supreme Court should respectively have and
exercise the like powers and authorities in New-
foundland, as any judge of any of the said
courts, or a8 the Lord High Chancellor of Great
Britain bath or exercises in England.”

Pursuant to that Act a Royal Charter instita-
ted this Court with the jurisdiction and obliga-
tions aforesaid, and has imposed upon the judges
thereof the duty of entertaining and determining
the question now before us. Nor is this a novel
assumption, for so far back as the year 1720, I
find it authoritatively affirmed in 2 Chal. Op.
209, ¢ that the power of grauting writs of pro-
hibitions is one which may be, and constantly
has been exercised by the Superior Courts in
the Colonies.”

_3rdly. The last point that remains for con-
sideration is—whether the Committee has been
brought legally into existence? If it has, we
have no power—from anything as yet appears—
to interfere with it in the discharge of its fune-
tions ; if it has not, it possesses no functions to
discharge.

A brief examination of the statute will shew
what necessary preliminaries are prescribed, and
bow far an observation of days and times in the
procedure of the House to coustitute an election
committee, is made essential.

The first section directs, that when a petition
complaining of an undue election, &o., shall be
presented, an order shall be made by the House
appointing a day and hour for the consideration
thereof, and at such time the petitioner shall
appear under penalty of the order being dis-
charged. The 2nd section limits the time within
which recognizances shall be perfeeted, under
Penalty of the dismissal of the petition.

The b6th seo. directs, that on the day appointed,
previougly to reading the order of the day for
considering the petition, the House shall be
called, and if there be less than twenty members
present exclusive of the Speaker, the House
shall forthwith adjourn to a particular hour the
next day, when they shall proceed in like manner,
and 8o on from day to day until the requisite
number of members shall be present, when the
committee shall be drawn, &o.

How far this carefully prescribed order of
procedure has been observed is & matter of fact,
and will be seen by the evidence laid before the
court in the affidavits of the plaintiffs’ agents,
in the admission of the Attorney General oB
behalf of the defendants, and in the viva voce
examination of Mr. Stuart, the Clerk, and ©
Mr. Hayward. the Solicitor of the Ilouse, bY
which the following detnils are established—
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That the day and hour appointed by the Assem-
bly for taking into consideration the petition of
Messrs. LeMesurier and Woods, against the
retarn of Messrs. Carter and Evans, was Thars-
day, 24th February, at 4.30 o’clock—that there
Were not on that day twenty members present,
and on the fact being ascertained, the House
resolved itself into a Committee of Privilege,
and directed a ¢ call” for March 3rd, and ordered
that the petition be taken into consideration on
that day ;—that, having doubts about the next
step to be taken, the members took counsel to-
gether and then adjourned the House to the 3rd
March—that the Clerk made an entry at the
time in his usual manner, upon memoranda of
such adjournment to the 8rd March, and of such
order to take the petition into consideration on
that day, from which memoranda he isin the
habit of tramscribing the proceedings into the
Jouroals of the House, but did not do so on that
evening, nor send & copy of such proceedings to
the Governor, by reason of an engagement, but
he stated that if he had not been so engaged, he
would have written the Journals conformably
with the truth, and would also on that evening
have sent a true copy to the Governor—that on
the evening of Thursday, or morning of Friday,
it was ascertained that the House should on
Thursdasy have adjourned fo the ¢ next day,”
and not for seven days, whereupon recourse was
had to the following expedient: the Clerk was
ordered to exclude from the Journals the entry
of the adjournment on Thursday for & week, and
to substitute in lieu thereof an entry declaring
the House had adjourned to the following day at
4 o'clock, and had ordered that the election
petition should be proceeded with at 4.30 o’clock
on that day ; he produced in court the Journal
containing these fictitious entries, and he frankly
admitted that they were untrue, but that he had
made them under orders; he also stated that he
had transwitted to the Governor a copy of them,
purporting to be the actual proceedings of the
House.

It did ot transpire in court by whom such
orders were given, but the fair inference is that
they proceeded from some suthority which the
Clerk was expected to obey, and it did appear
that on Friday afternoon at 4 o’clock the Speaker
and three other members of the Assembly whose
names were mentioned, met in the Assembly
Room (the Solicitor gaid he thought there werefive

- Or more) when the erroneous journal was read
aud approved by those present; and this subse-
Quent ratification was equivalent to an anteced-
ent comtand and sufficiently identified the
futhority—that the Speaker and members assum-
ing to be the House, adjourned to the next day,
and some members continued to meet and adjours
in the same manner from day to day, until
Thursday 8rd March, when the House met—
that the members were then called pursuant t0
the order made on the preceding Thursday, an
the requisite number pot being present, the

ouse adjourned to the next day, and 80 on day
After day till the 20d April, when twenty members
oside the Speaker being present, the order of
® day to take the petition into consideration
Was proceeded with, and the Election Committee
Row under gonsideration was drawn, reduced and
8Wory—that Messra. Carter snd Evans were

-and fatal variance from the statute.

notified to attend, but did not do 8o, and had
protested against the proceedings as irregular
and void,

It d_oes not appear that the House at any time
repudiated the acts of its four members, or cor-
rected the untrue Journal ; those, therefore, who
tﬂ_"‘,ﬂy acquiesced in such acts may be considered
willing to divide the responsibility incurred there-
by, but their acquiescence canmot rectify any
error in relation to the adjournment.

_ 1do not believe there was an intention of in-
juring any one by that adjournment. I think it
arose from mere inexperience and in itself in-
volved no dishonor, but for good or for evil it
stands a confessed fact and cannot be varied.
By no alchymy can a week be transmuted into a
day. .All the expedients resorted to seem to me
only trifling with the matter. It is to the actual
condition of things we must apply the law, aud
the question for our determination rama{us—
What legal effect had that adjournment for a
week, instead of for a day, upon the constitution
of the Election Committee, subsequently drawn ?

The plaintiffs contend that it was a substantial
The defen-
fiants contend, on the contrary, that it was an
immaterial mistake, speedily discovered and
practically remedied.

The proceedings of the House in relation to
the Journals, as detailed in the evidence, are
matters upon which-——in their moral aspect—I
have no need to express my opinion, because
they do not affect my decision; but they possess
& legal gignificance to this extent, that they
demonstrate the sense entertained by the House
itself of the consequences of an adjournment for
8 week when they have had recourse to measures
80 extreme to avert them.

In my judgment a strict observance of the days
snd times prescribed by the Act, was intended
to be, and has been made compulsory ; it is
reasonable that such should be the case; amidst
the rivalry of parties, each striving for the -
mastery anfi neither knowing whose turn might
first come, it was to be expected that the consent
of the whole Legislature should be given to
d‘enude the representative braanch of all discre-
tionary power to postpone the consideration of
election petitions, and that an adjournment from
day to day until justice should be done, would
be rigidly imposed. The language used in the
statute to express these intentions is plain; it is
the same substantially as was used in the Gren-
ville Act, and so strigtly was that Act construed
that statutable permiseion was required to enable
the House of Commons to adjourn over Sunday,
Christmas D&y and Good Friday, when either
happened to be ¢ the next dsy.”

The Attorney General, feeling the force of
this enactment, submitted that the concurrence
at the assembly room of the Speaker and a few
members already referred to, was practicaliy s
meeting of the House, snd & compliance with
the law, To that proposition I canumot for one
moment asgent ; it i8 alike opposed to principle
and to practice. An adjournment is & public
and solemn act of the Whole body, done in its
oollective capacity- It i8 one which is jealously
guarded and not delegated to any sabordinate
authority—not even & committee of the whole,
although every member might be present, can
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adjourn the House—and when once adjourned to
a certain day there is no power in this Colony,
except by the sgency of a prorogation, that
could legally convene it on au earlier day. A
statute was passed in the 89th year of Geo. III.
to enable the sovereign,;by proclamation, to
convene the English House of Commons in an
emergency, upon an earlier day than that to
which it had adjourned, but no corresponding
enactment is in existence here.

That three or four members, voluntarily meet-
ing at a time different from that appginted by
the House, and it might be secretly, behind the
backs of other members, could—by calling them-
selves ' the House” — override the deliberate
action of the whole body previously adopted in
open session, ig & doctrine that—if tenable—
would involve consequences of the gravest, most
dangerous character. I do not believe it has
the slightest foundation in law, but as it has
been openly propounded I will cite a few
authorities upon the subject. In Tomlinson’s
Law Dict. adjournment is defined to be ¢ putting
off until another time, and the substance of
it is to give license to all concerned to forbear
their attendance till such time.” In a corpora-
tion, which is a body possessing functions analo-
gous in some respects to those of a Coionisl
Assembly created by Royal authority, corporate
business can only be transacted at corporate
meetings ; and in 4 Com. Dig. Tit. Franchise (F.
33), a case is reported, wherein a burgess was
removed for continuing in Court and attempting
to make an order ¢ after the Court had ad-
Jjourned.” (Yates’ Case, Styles 48.)

In The Mayor of Carlisle’s Case, 1 Stra. 384, it
was determined by the Court of King’s Bench in
England, that the Mayor and Aldermen must
meet in their distinctive capacity to enable them
to discharge a duty they were empowered to per-
form, and although they were all present in
another meeting, yet could they not then and
there execute their functions; ‘an irregular ad-
journment of & court of justice is sometimes
fatal to a proceeding before it, and it was
solemnly decided by the High Court of Parlis-
ment in Lord Delamere's Case, 36 L. J. Q. B.
818; 17 L. T. N. 8. 1, that an unauthorized
adjournment, even by that supreme tribunal,
would render “all proceedings after such adjourn-
ment void.”

To ope other argument urged by the Attorney
General I will briefly advert—he asked, if this
Committee be no court at all, why should this
Court take any notice of it, and issue a writ to
prohibit its action? The answer seems to be
that whenever a body of men, with some plau-
gible show of juriediction, assume to exercise judi-
cial functions, whereby the rights of the subject
are endangered, the Queen, Who s the fountain
from which alone all justice in the realm flows,
will, through her Superior Courts, stay such
usurped authority, by granting a prohibition, as
Lord Chief Justice Holt did to a ¢ pretended
Court” in Chambers v. Sir John Jennings, 2 Salk.
553.

The defendants contend thnt whatever may be
the strict Iaw, the parties litigant before the
House have not sustained any practical damage
from the error of the Assembly; although I
might perbaps agree with them on that point,

there may possibly be a different opinion enter-
tained by the plaintiff, but be that as it may, &
court of justice cannot speculate on such points.
We are bound by the law and cannot dispense
with its provisions. In all such cases a suiter
may claim that if he is subject to the penalties,
he should also be entitled to the protection of &
statute, and I can discover no reason to warrant
a denial of such claim. The case of Freeman v.
Trainah 12 C. B. 406, cited at the bar, is in point
where, in a case of admitted hardsbip, the Court
would not, because it could not properly, strain
the law to afford redress even upon a point of
practice.

Lastly—It may be said, why interdict the pro-
ceedings of this Committee until it has done some
act to the prejudice of the plaintiffs? The an-
swer is that no man is bound to wait to be injured
where peril is plainly impending. Moreover,
the mere fact of a court that possesses no juris-
diction over a question assuming to exercise
judieial fanctions therein, is of itself a wrong
against which the law will protect the party con-
cerned by a prohibition: Byerley v. Windus, 7
D. & R. 564.

It bas been objected that the House did net
observe the prescribed mode of procedure on
being called over. ¢ previously to reading the
order of the day,” and that it transacted other
business and did not ¢ adjourn forthwith.”

Upon the first point there is some conflict of
evidence, in which conflict the House is, in my
opinion, entitled to the benefit of the doubt, upon
the legal maxim, * omnia presumuntur rite acta,”
Upon the second point I am not satisfied. that
under our statute, which in this respect differs
from the Greoville Act, the House might not
legally have transacted some routine busincss
before adjourning.

My conelusions from the whole case are that
the adjournment for a week was a substantial
violation of the statute—that the meeting of the
Speaker and some members on intermediate days
was illusory and utterly inefficacious—that the
subsequent proceedings of the House to constitute
an Election Committee were null and void ; that
the supposed Committee had therefore no legal
eXistence, and its attemapt to exercise jurisdiction
was an unlawful assumption of judicial functions
to the possible prejudice of the subject which
this Court, being moved thereto, is bound ez
debito justitice to prohibit. In reference to this
case I say advisedly ez debito justitice, for whilst
it is incumbent upon the Judges of a Supreme
Court of Judicature to administer justice and
maintain trath to all persons and at all times, it
is in an especial manner a sacred duty impose
upon them to interpose the shield of the law he-
tween public bodies and private individuals when-
ever judicial power is llegally claimed by the
strong over the weak, and sure I am that if such
a tribunal did not exist, and was not ready when-
ever necessary to exercise its authority with
independence, it would be recreant to the trust
confided to it; neither person nor property woul
long be respected, legal rights would be speedily
assailed, and civil society would soon lose thos®
characteristics which every one living uuder
British law bas a right to expect.

The plaintifis are entitled to the writ of pro
hibition, and the rule should be made absolut®
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but in my opinion without costs, because it would
not be just or proper to impose them upon
Messrs. LeMesurier and Woods, who were only
pursuing their rights, and had done no wrong, nor
upon the supposed Committee, who were compul-
sorily put into action by the House of Assem-
bly, nor upon the House of Assembly, because
they are not parties before the Court.

Havwaro, J.,—This application for a Writ of
Prohibition came before us during the last sitting
of this Court.

It was fully argued by counsel on both sides,

and evidence was produced in support of the al-
legations set forth.
. The application being a novel one, and many
important points and principles involved, we took
time for due consideration and investigation,
with a view of arriving at a conclusion and de-
livering & judgment which we believe to be fully
borne out by law, under all the authorities bear-
ing on the subject.

After such consideration carefully given, I
arrived at the same conclusion as that expressed
by my learned brothers of this court, that the
committee of the House of Assembly, for the
trial of the case between the parties to this pro-
ceeding, was not appointed or constituted accord-
ing to law, and therefore that it is the duty of
this court to restrain them from proceeding in
the trial of the election petition, by granting a
writ of prohibition for that purpose.

I do not, in this judgment, intend to enter
fully into the statement of the case submitted
by the parties, or the particular polnts of law
bearing upon it, a8, since my return from hold-
ing the term of the Northern Circuit Court at
Harbor Grace, I have had the opportunity and
benefit of perusing the decisions of the Chief
Justice and Judge Robinson, reduced by them
to writing, and I could only repeat in mine, if I
enlarged, that which they have so fully and
clearly stated and expressed.

Agreeing, therefore, as I do with them in
every particular in the law bearing upon this
case, I am of opinion that the rule nisi should
be made absolute.

Rule absolute, without costs.
T S

ENGLISH REPORTS.

COMMON PLEAS.

Coatks v. Toe PARKGATE IRON COMPANY.

Practice—Appeal from County Court—Notice of
appeal and security— Waiver—13 § 14 Vie. ¢.
61, ss. 14, 16.

By 13 & 14 vie
.c. 61, 8. 14, a party aggrieved may appesl
f{om a county court to a superior cgogxr:t of common law,
provided that such party shall, within ten days after
Buch determination or direction, give motice of such
appeal to the other party or his attorney, and also give
Security,” &c. By the 16th section no judgment of &
County court shall be removed by appe&é,h “gave and
®xcept in the manner and according to the provisions
H ereinhefore contained.” . .
eld (dubitante KEaTING, J.), that omitting to give the
Totice nd security r nired by the 14th section was an
€gularity whi be waived.
¥ which could [18 W. R. 928.]

thAPPeal by the defendants from & decision of
© judge of the Rotheram County Court.

Coates v. THE PARKGATE IrRoN CoMPaNY.
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.

Kemplay, for the plaintiff, obtained a rule to
strike the case out of the special paper of this
court, on the ground that the defendants, being
the appellants, had given meither the notice of
agpeal nor the security, required by 13 & 14
Vie. ¢. 61, 5. 14, )

By the County Courts Act, 13 & 14 Vic. ¢. 61,
8. 14, & party aggrieved may appeal to & supexior
court of common law, * provided that such party
shall, within ten days after such determination
or direction, give notice of such appeal to the
other party or his attorney, and also give secu-
rity, to be approved by the olerk of the court, for
the costs of the appeal, whatever be the event of
the appesl, and for the amount of the judgment,
if he be the defendant and the appeal be dis-
missed.”

By section 15 ¢¢such appeal shall he in the
form of a case, &¢., and such case shal} be trans-
mitted by the appellant to the rale department
of the master’s office of the court in which the
appeal is to be brought.”

Section 16. ‘¢ And be it enacted that no judg-
ment', order, or determination, given or made by
sny judge of a county court, nor any cause or
matter brought before him or pending in his
court, shall be removed by appeal, motion, writ
of error, certiorari, or otherwise, into any other
court whatever, save and except in the manner
and according to the provisions hereinbefore
mentioned.”

Quain, QC., showed ocause, and contended
that by the conduct of the parties the notice and
security had been waived ; that as the conditions
of notice and security were introduced for thé
respondent’s own benefit, and not for the good of
the public, and a8 no rights of any third party
were affected, the omission to comply with those
conditions was a mere irregularity which the
respondents could waive: Grakam v. Ingleby,
1 Ex. 656; 5 D. & L, 737; Broom’s Maxims,
4th ed., p. 670; Quilibet potest reounciare juri
pro se introducto; and p. 137: Consensys tollet
errorem. It is true that in Morgan v. Edwards,
5 H. & N., 415, sending up the case and giving
notice were held to be conditions precedent to
the right to appeal ; but the case was distinguish-
able because it was an appeal from justices under
Jervig’ Act, 20 & 21 Vie. ¢. 48, and therefore
was in the nature of a criminal proceeding.

Field, Q C., and Kemplay, in support of the
rule, oited also Fumim{v.yétringer),)pr Bing. N.
C. 68; Stone v. Dean, 6 W. R. 602, 1 E. BL &
E.504; 27 L. J. Q. B. 319; Woodhouse v. Woods,
20L. J. M. C. 149; Peacock v. The Queen, 4 C.
B.N.8.264; 27 L.J. C. P. 224; 6 W. B. 617.

Boviry, C. J.—On the facts the notice and
security were waived, if they could be waived.
The question, therefore, is Whether on the con-
struction of the Act of Parliament they could be
waived. The 14th section confers on a party
aggrieved a power of sppesl, provided that,
within ten days of the devision, he gives to the
other party notice of appesal, and that he also
gives security. - Then the 16th section enacts,
that no judgment of & county courf judge shall
be removed by appesl into any other court ¢ save
and except in the manner and according to the
provisions hereinbefore meutioned.”” No doubt
that is & prohibitory enactment, but it must be
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read with the previous provisions of the Act, and
I think it may be satisfied by restricting the ap-
peal as respects the special case, which is to be
the form of appeal by the 15th section, and as
respects the amount. The notice aud security
under the 14th section are more in the nature of
procedure and practice, and are solely for the
benefit of the respondent in the appeal, the pub-
lic not being interested in them. 1f 80 the case
falls within the general rule that a party may
waive what has been provided for his own benefit
and protection ; and so is within the principle of
Graham v. Ingleby (loc. cit ). Tn appeals under
Jervis’ Act it has been held that when certain
provisions have not been complied with the court
has no jurisdiction. But some of those cases
were strictly of a criminal nature, and in the
others the proceedings were in the nature of
criminal proceedings. The rule must therefore
be discharged.

Keativg, J.—I entirely agree that if the ob-
jection taken could be waived, it has been waived ;
but I doubted in the course of the argument,
and I still very strongly doubt, how far the Act
of Parliament can be read as the Chief Justice
has read it, viz., how far the 16th section can be
confined to the statement of a case, and the
amount. The court can have no jurisdiction to
hear this appeal but by the provisions of the act,
for the policy of the Legislature is that the coun-
ty court judge should hear, and finally hear,
these cases. No doubt the notice and the secu-
rity are for the benefit of the Jitigant party ; bat
at the same time our jurisdiction to hear the
appeal entirely depends on the 14th and 15th
sections; and then follow the very strong words
contained in the 16th section, * that no judg-
ment, &c., shall be removed into any
other court whatever, except in the manner”—
if it had stopped there, I might have doubted
how far the section might not be confined to the
form of the case and the amount; but it goes
on—and according to the provisions herein-
before mentioned.” It was argued, and I think
with great force, that there * provisions” must
inolude the notice and the security. The rest
of the court, however, clearly think otherwise,

and therefore I am not disposed to dissent from
their judgment.

SmirH, J.—If the objection that there was no
notice and no security goes to the jurisdiction of
the Court, it cannot be waived; but if the con-
dition is entirely for the benefit of the respondent
it can be waived. No doubt there was sufficient
evidence that it Was Waived here if it could be
waived, and the question is entirely whether it
could. ’

The reasonable construction of the 14th, 15th,
and 16th sections is, that the provisions requiring
notice to the party and security to the party, are
entirely for his benefit, With which na public
interest is mixed up, and that according to the
ordinary maxim he msay renounce them. No
doubt the words of the 16th section are strong :
«manner ” relates to the mode of stating and
sending up fhe ease, things in which the court is
interested to se# that its practice is properly
carried out; the other provisions are solely and
entirely in the interest of the respondent, and
therefore, though the words of the section are

negative, they may as regard procedure be read
a8 confined to procedure. At first sight the
cases on 20 and 21 Viet. c. 43, seem to have &
considerable analogy; but they are distinguish-
able on the ground that they relate to proceedings
in the nature of criminal proceedings, in which s
party caunot waive what the law directs. In
Morgan v. Edwards, though the court thought
they had no jurisdiction, they threw out a sug-
gestion that in certain cases where the appellant
had done all he could to comply with the act he
might be entitled to have the appeal go on.

. BmErT, J.—I think there was a clear waiver
in fact. If the notice and security are essential
to the jurisdiction of the court to hear the ap-
peal, it is clear they cannot be waived; but if
they are a mere mode of procedure, and the
enactments are simply in favour of the respon-
dent, and if non-compliance with them would be
no detriment to the public, then they can be
waived. On the affirmative provisicns of the
act, I think the conditions of notice and security
are entirely in favour of the respondeant, and do
not go to the jurisdiction but to procedure; but
then there is the negative section, and the ques-
tion is whether that is not expressed in such
wide terms as to include the previous provisions.
I think that it does not, and that it has no rela-
tion to matters of procedure for the benefit of
the respondent, and in which the public has no
interest.

Rule discharged.

CHANCERY.

FrEEMAN v, PopE.

Voluntary Settlement—Intent fo delay, hinder, or defraud
creditors—Statute 13 Eliz. ¢, 5—Creditor subsequent to
date of settlement.

In order to set aside a voluntary settlement under the
statute 13 Eliz. ¢. 5, it is not necessary to show that
there was in the mind of the settler an actual intent to
defraud his creditors. It is enough to show that the
necessary result of the execution of the settlement was
to prevent the creditors getting payment of their debts.

Where a man, by making a voluntary settlement, renders
himself insolvent, a creditor whose debt was contracted
after the execution of the settlement has a right to file 8
bill to set it aside if any debt which existed at the date
of the execution of the settlement remains unpaid.

The dictum of Lord Westbury in Spirett v. Willows, 13 W.
R. 329, 3 De G. J. & 8. 302, that “if the debt of the
creditor by whom the voluntary settlement is impeached
existed at the date of the settlement, and it is shown
that the remedy of the creditor is defeated or delayed
by the existence of the settlement, it is immaterial
whether the debtor was or was not solvent after making
the settlement,” considered as an abstract proposition,
went too far. Decision of James, V. C., 18 W. R. 399,
affirmed, but on different grounds.

[18 W. R. 908.]

This was an appeal by the defendant, the Rev
George Pope, from a decree of Vice-Chancellor
James, setting aside as fraudulent and void 88
against creditors a voluntary settlement executed
by the Rev. John Custance on the 8rd of March,
1863. The hearing of the cause before the Vice
Chancellor is reported ante, p. 899, but in con;
sequence of the judgment of the Court of Appe&‘
being based on different grounds from that of the
Vice-Chancellor, it is necessary to state the fact?
somewhat more fally than they are stated in th®
previous report.

By the settlement in question, Mr. Custanc®
assigned to trustees s policy of insurance fof
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£1,000 upon his own life, in trust for such person
or persons as Julia Thrift (afterwards the wife
of the defendant, the Rev. George Pope) should
appoint. The settlor covenanted to pay the pre-
Mmiums,

One of the trustees was Mrs. Walpole, the

ousekeeper of Mr. Custance. She was the

mother of Julia Thrift.

When he executed the settlement Mr. Custance
was the rector of two livings in the county of
Norfolk, which produced a net income of £815.

@ wag also possessed of a Government annuity
of more than £180 for his life, and he was seized
of a copyhold cottage in Norfolk. His only other
Property was his farniture. When he executed
the settlement he owed considerable sums of
oney to various creditors, and in order to pay
them he, on the 3rd of March, 1863, borrowed
of Mrs. Walpole the sum of £350, as & security
f‘}!' which he gave her a bill of sale of his far-
niture. He also, in copsideration of £60, cov-
efinted to surrender to ker his copyhold cottage.
Among other debts which he then owed was one
of £489 to his bankers, the Messrs. Gurney, of
Norwich. He at the same time made an arrange-
Tent with them that he should pay off this debt
by half-yearly payments of £50. His tithe agent,
& Mr. Copeman, wsas to receive the tithes, and
out of them pay the £50 half-yearly to the
bankers. This arrangement was carried out,
and when Mr. Custance died on the 21st of April,
1868, there remained due to the bankers only
about £60 of their debt, though there was also
due to them a further sum in respect of subse-
Quent advances.

In February, 1868, Mr. Custance had borrowed
£600 of a Mrs. Howes, giving her as security 8
bill of sale of his furniture, Mrs. Walpole having
congented to postpone her bill of sale to that of

rs. Howes. When the settlor died he was
Considerably indebted, but the only debts due at
the time of the execution of the settlement which
Temained unpaid when this suit was instituted
Were the balance due to the bankers, the debt
due to Mrs. Walpole, and & small sum due to a
Publican. .

Shortly after the death of Mr. Custance Mrs.

owes sold the furniture under her bill of sale,
and the sale produced about £520, which was
Not enough to satisfy her debt. There being no
Other gssets, the plaintiff in this suit, who was a
ereditor for £62 12s. 8d. in respect of groceries
Supplied to Mr Custance after the date of the
Settlement, filed the bill to admirister his estate,
and to get aside the settlement of the policy a8
fraudulent and void ss agaiost the ereditors of
Mr, Custance under the statute 13 Eliz. ¢. b.
The bill was filed on behalf of the plaintiff and
All other the unsatisfied creditors of the settlor.

t should be mentioned that Mr. Custance had
SXecated a settlement of the policy in favour of
o;ula Thrift in 1853, reserving to himself a power
f revocation. This power he exercised in 1861
0 arder that he might receive & bonus which had
®en declared on the policy. Mrs. Pope on the
*d of June, 1868, appointed the sum assured

Y the policy to her husband.
thThe Vice. Chancelior expressed his opinion that
® settlor when he executed the settlement had

9 intention of cheating his creditors, bat His

oour considered himself bound by the decizion

of Lord Westbury in Spirett V. Willows, 13 W. R.
329,83 De G. J. & S. 293, to set the settlement
aside when it was shown that its existence was
in fact & hindrance to the payment of the oredi-
tors, some of whom were creditors at the time
when it.was executed.
From this decision Mr. Pope appealed.
Osborne Morgan, Q C., and H. 4. Giffard, for
the appellant, contended that after the execution
of the settlement the settlor remained perfectly
golvent. His debts, besides the debt to Mrs.
Walpole, which was secured, were not more
than £500, and his means, taking into account
the amount of his life income, were ample to
ay them. The Vice-Chancellor’s decree was
really founded upon what was said by Lord
Westbury in Spirett v. Willows, 18 W. R. 3829,
gDe G. J. & S. 298, which went further than
any previous case. The previous cases showed
that it is necessary to prove either a direct in-
tention to defraud the creditors, or circumstances
from which such an intention must necessarily
pe inferred. In Spirett v. Willows there was
such evidence, which did not exist in the present
case. They cited Jenkyn v. Vaughan, 4 W. R.
214,83 Drew. 425; Stephens v. Olive, 2 B. C. C.
90: Richardson v. Smallwood, Jac. 6562; Skarf
v. Soulby, 1 Mae. & G. 364; Holmes v. Penney,
3 K. &J.90, 5W. R. 132; Thompson v. Webster,
9W. R 641, 7 Jur. N. 8. 531; Adames v. Hallett,
1. R. 6 Eq. 468; Stokoe v. Cowan, 29 Beav. 687,
9 W. R. 801; Townsend v. Westacott, 2 Beav. 340.
Kay, Q C., and Cozens-Hardy, for the plaintiff,
were not called upon.
H. Fellows, for the administrator, a creditor,
who Was a defendant to the suit.

Loep Harueriey, L. C.— The principle on
which the statute proceeds is this, that in all
matters persons must be just before they are

enerous, and that debts must be paid before

ifts can be made.

The difficulty the Viee-Chancellor seems to
have felt was that he conceived that if he were
to sit a8 & juryman and be asked, as he expressed
it, a8 & special juryman this question, whether
there was any actual intention on the part of the
gettlor to defeat, hinder, or delay his creditors,
he should come to the conclusion that he had no.
guch intention whatever. He says, I am satie-
fied t}mt he had not any idea whatever of de-
frauding or cheating his creditors by making this
gettlement in favour of his god-daughter of the
policy of assurance which he had made several
years before in her favour, when there was DO
pretence for supposing that he was 18 embarras-
ged oircumstances ” With grest daforenoe_to
the view of the Vice-Chancellor James, and with
all the respect which I most anfeignedly epter-
tain for his judgment, it appesrs o me he does
pot exactly accurately put the question in sup-
posing that it would ever be left to him as &
special juryman to find, simpliciter, Whether the
intention of the settior was to defeat, hinder, or .
delay his oreditors without 8 direction from the
judge that, if the necessory effect of the instru-
was to defeat, binder, oF delay the creditors,
that necessary effect Was to be considered as
evidencing an intention. A jury would undoubt-
edly be so directed lest they should fall into the
apprehension that they were to look for any
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special matter passing in the mind of the settlor
(s matter which can never he satisfactorily arriv-
ed at by any one), and should pass by the
necessary consequences of his act, which conse-
quences can always be estimated from the facts
of the cage. Of course there may be instances,
and several of the cases cited have been such,
perhaps Spirett v. Willows may be considered a8
an instance of the kind, in which there is direct
and positive evidence of an intention to defraud
independently of the events which may have
occurred, or which at least may be expected to
have occurred, from the act which has been
done. In the case of Spirett v. Willows, the man
who settled the property, being solvent at the
time, but having a considerable debt which would
be falling due almost immediately or within &
few weeks after his making the voluntary settle-
ment by which he withdrew a large portion of
his assets from the payment of debts, collected
the rest of his assets, and apparently in the
most reckless and profligate manner spent them,
and deprived the expectant creditors of the
means of being paid. In that case the evidence
was clear and plain of the intention to be im-
puted to him. But case after case has occurred
(and this case seems to be one exactly of that
character) in which it has been said that if a
person unable at the time to meet his debts (Iam
not saying here it is necessary to go so far, but
I am only speaking of the facts of that case as I
find them)—If & person unable to pay his debts
subtracts from the property which is the proper
fund for the payment of those debts that amount
of property without which the debts cannot be
paid. then as the necessary consequence of his
80 subtracting that property some creditors must
remain unpaid, and those creditors must neces-
sarily be delayed or hindered, and any judge
would inform the jury that in that state of cir-
cumstances they must infer the intent of the
settlor who had so subtracted his property from
the result of his act (that property being appli-
cable to the payment of his debts before he pro-
fessed to give it by way of bounty), and accord-
ingly bring it within the statute of Elizabeth.

Now, what are the circumstances which we
find here? They are these. This gentleman
was being pressed by his creditors, as appears
clearly, on t}le 8rd of March, 1863. He was &
clergyman with 8 very good income, but a life
income on%y. He had an annuity of somewhat
between £180 and £190 a-year, and besides that,
he had an income from his benefices; and the
two sources together prodaced about £1,000
a-year ; but at the same time his creditors were
prescing him, and he had to borrow from Mrs.
Walpole, who lived with him as his housekeeper,
% sum of £350, whereWith to pay the pressing
creditors. That accordingly was done, and he
handed over to her the .only property he had in
the world, beyond his income, and beyond the
policy which is now in question—his furniture.
It is said, however, that the value of the furni-
ture exceeded, and I will take it to be so, by
about £200 the amount of the debt which was
secured to Mrs. Walpole. That debt may be
put out of consideration now, not only on that
aeocount, but because Mrs. Walpole being herself
a trustee of the instrument in question, ocannot
be heard to complain of it. But the other debt

he owed was more serious. He owed at the
time of this pressure a debt of £339 to his
bankers at Norwich, and he required for the pur-
pose of clearing the pressing demands upon him,
not only the sum of £350, which he borrowed
from Mrs. Walpole, but an additional sum of
£150, which sum the bankers agreed to furnish
him with, making their debt altogether at the
date of the settlement a debt of £489. They
arrpnged with him that they would give him this
agsistance, and this was most probably in a great
measure a friendly act towards a gentleman who
was seventy-three years of age, and the duration
of whose life, therefore, could not be expected
to be very long according to the tables, although,
as a matter of fact, he did live five years after
that. They were desirous also that their debt
should be in some way provided for, and they
said, ¢ If you will set apart from your income
£100 a-year, and pay us that, we will at present
(for it could not be held to be more than a pre-
sent arrangement) stay any proceedings we might
take,” for they were, in fact, pressing for the
debt. ([His Lordship then commented on the
details of the arrangement with the bankers,
and proceeded—] That arrangement was made
but at the same time there was no covenant or
bargain on their part that they would not sue at
any time they might think fit, while on the other
hand they had nothing in the shape of security
for the payment of their debt. They had not
proceeded against him by taking out sequestra-
tion, and there could be nothing in the shape of
8 charge upon the livings except through the
medium of sequestration.

What then was the state of circumstances when
he proceeded to dispose of the only other pro-
perty he had beyond his life income? That
other property was this policy for £1,000, paya-
ble at his decease, upon which he had a conside-
rable premium to pay—namely £62 per annum.
Having assigned that by voluntary gift, for the
benefit of his god-daughter, Mrs. Pope, he stood
in this position, that he had literally nothing
wherewithal to give as security for this debt of
£489, which he owed, beyond the surplus value
of the furniture, which must be taken to be
about £200, and he was clearly and completely
insolvent the moment he executed this settle-
ment, He was absolutely insolvent even if you
assume (and I asked the question because I was
desirous of seeing in what way the matter could
be put) that some portion of his tithes and the
annuity was then due to him. I see that there
was a payment of the tithes made in January,
and you could not suppose that there was more
than the £200 then owing to him which was paid
in May, two months after the deed; and if you
even added that to the £200, the value of the
farniture, and added something also for the
snnuity, which likewise was partly payable, the
whole put together would not reach the £489.
He in truth was at that time ihsolvent, and there
I put it more favourably than I ought to put it,
because he could not lay his hands upon that
sum, 80 a8 thereby to satisfy the debt, if he died
at any time between March aud May. It is
quite one of those cases in which, if in any case
there could be any question, it seems that no
question could arise, because this gentleman was
plainly and distioctly insolvent at the time when
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the instrument was executed, and being so in-
8olvent, he took away from his creditors the only
fund out of which this debt could possibly be
paid. That appears to me to be exactly the case
in which you must say that the intention is to be
@ssumed from the act.

Then the Vice-Chancellor seems to have felt
himself very much pressed by the case of Spirett
V. Willows, and one or two dicta of Lord Chan-
cellor Westbury in that case. The first of these
dicta was certainly put in rather larger terms
than was neeessary for the decision of the case,
and probably in larger terms than the case itself
would warrant. The first of these dicta is—¢If
the debt of the creditor by whom the voluntary
Settlement is impeached existed at the date of
the gettlement, and it is shown that the remedy
of the creditor is defeated or delayed by the
existence of the settlement, it is immaterial
whether the debtor was or was not solvent after
making the settlement.” This is put in very
wide terms, and the Vice-Chancellor seems to
have thought himself bound by the words there
imputed to the Lord Chancellor, and ouly upon
those words, to hold that in this case the settle-
ment should be set aside. But certainly that
expression of opinion on the part of the Lord
Chancellor was by no means necessary for the
decision of this case, in which it is plain that the

. Bettlor was not solvent at the date of the execu-
tion of the settlement; and still less was it
necessary in the case of Spirett v. Willows,
Where, being solvent, he was at the same time
guilty of a plain and manifest fraud. On the
facts there stated, the fraudulent intention was
Plain and distinct, and therefore required no
allegations in general terms, because the mere
fact of delaying creditors would be suflicient.
Although he might be solvent at the time, the
fact of a creditor being delayed might be proved
againgt him. It seems to me, I confess, that the
Whole misconception in this csse has been the
Decessity of proving an intention where the facts
are such as to evidence the necessary result of
the acts which have been done. If you were to
ask the question about the intention, no doubt,
88 has been said by the counsel who last addres-
Sed us, this gentleman was not thinking about

is creditors at all, but was thinking at the mo-

" ent only about the lady whom he wished to

enefit, His whole mind was given to that point,
and in thinking of his kindness and generosity
towards her, he forgot his creditors; he forgot
that they had higher claims upon him, and he
Provided for her without providing for them. It
0es not make any real difference that the Measrs.
urney seem to have been willing at the time to
orego the immediate payment of their debt, but

o question one would like to ask is this—
Whether they could not within s month or less
after the execution of the settlement, if they had

ten so minded, have called in their debt, and
O%erturned this settlement? Beyond all possi-

ility of doubt they could have doue so, and one

28 not to look at what was passing in the mind
of the settlor, as to whether he was thinking
P‘O_l‘e of one thing than another, which it really

8 impossible for any human being to fathom. I
81 willing to say that there was not the slightest
"n,moral intent in the sense of delibera.tely de-
Priving his creditors of that fund to which they

were entitled. On the other hand, the only
conclusion that one can come to is this—that he
had done an act which in point of fact withdrew
from his creditors that fund to which they were
entitled, and dealt with it by way of bounty.
That being so, I come to the conclusion that the
decree of the Vice-Chancellor is right. The ap-
peal must be dismissed with costs.

Grerarp, L.J.—I quite agree with the Vice-
Chanf:ellor in thinking that if you take the pro-
positions laid down in Spirett v. Willows as
abstract propositions they go too far, and beyond
what the law is. But if you take them in
connection with the facts of Spirett'v. Willows,
then_undoubtedly there is abundance to support
the juagment; because in Spirett v. Willows
there was, first of all, & volantary settlement
by & man who at the date of the settlement was
golvent, but who immediately after he had made
the voluntary settlement realized the rest of his
property and denuded himself of everything, Of
course, the irresistible conclusion from that was
that the voluntary settlement was intended to
defeat the subsequent creditors. That being so,
1 do not think that the Vice-Chancellor need have
felt any difficulty about the case of Spirett v,
Willows. But he seems to have laid it down
that there must have been an actual and express
intention to defeat creditors when there is a
voluntary settlemeunt. That, however, is not so.
There is one class of cases, no doubt, in which
an actual and express intent is necessary to be
proved ; that is where, as in Holmes v. Penney,
there is value given for the settlement, and
where you have such a case as Perry-Herrick v.
Attwood, 6 W. R. 204, 4 Jur. N. 8. 101, where
the facts were held sufficient to show that there
wa8 an actual and express intention. But when
you have a settlement which is voluntary, then
the intent may be inferred in a variety of ways.
For instance, if after deducting the property
which is the subject of the voluntary settlement,
gufficient available assets are not left for pay-
ment of the settlor’s debts, then the law infers
intent, and it would be the duty of the judge, in
leaving the case to a jury, to tell them that they
must presume that that was the intent. Again,
if at the date of the settlement the person mak-
ing the settlement was not in a position actuslly
to pay his creditors, the law would infer that he
intended, by making the voluntary gettlement,
to defeat and delay his creditors. Now in this
case, 8t the date of the settlement Mr. Custance
wss really insolvent, and if at the date of the
gettlement the bankers had insisted on payment
snd bad issued execution they could not have got
s present payment unless they had resorted to
the policy. That being so, it seems to m°,ﬂ‘“
the facts of this case bring the matter entirely
within the decided cases, and it is enough to say
that at the date of this settlement Mr. Custance
was not in a position 10 make any voluntary
gottlement whatever, Thst being 80, the appeal
must be dismissed, and with costs, for T can see
no reason for saying that the decree was not
right in giving the whole costs of the suit.
There was previously to this case adecision of
Vice-Chancellor Kindersley laying down the rale
that where  subsequent creditor institutes a sait
and proves the existence of a debt sntecedent to
the settlement, he 0aD maintain & suit such as
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this; and therefore this is not a new case.
There can be no reason for doubting the propri-
ety of that case as decided by the Vice-Chan-
cellor Kindersley either in point of principle or
Jjustice.

IRISH REPORTS.

RuTLEDGR V. Davigs,

Pleading—D:fence confessing part of a plaintiff's demand
without bringing amount into court— Practice.

A defence confessing part and traversing the residue of
the plaintii"s demand, in an action fora liquidated sum,
is guod, although the amount so confessed is not brought
into court

Tudor v. Furlong, 16 W. R. 981, followed.

f18 W. R. 929.]

Motion on behalf of the plaintiff that the de-
fence filed in the cause be set aside.

The declaration contained the ordinary indebi-
tatus counts, and the endorsement of particulars
claimed £188 6s. 8d. for board, lodging, and
other necessaries supplied to the defendant.

The defence was—

e defendant appears and takes defence to
the action of the plaintiff, pnd as to so much of
the causes of action in the declaration contained
as relate to the sum of £28 6s. 8d , parcel, &c;
the defendant admits the plaintiff’s claim, and
hereby confesses the plaintiff*s cause of action as
to the said sum; and as to the residue of the
causes of action the defendant says that no board,
lodging, &c, &c, was provided by the plaintiff
for the defendant as alleged.

James Murphy, Q.C. (Keogh with him), for the
motion. —This plea is embarrassing. A ples
confessing part of the plaintiff’s demand without
bringing the amount so confessed into court was
held bad in Defries v. Stewart, 11 Ir. C. L. App.
18; and Monaban C.J., says in that case, ¢ weo
cannot allow this defence, a8 the result would be
to alter the practice of the court, and to render
the payment of money into court unnecessary in
such cases.” Tn Dunsandle v, Finney, 10 Ir C.
L. 171, an action was brought for £116 16s. rent
under & lease; and the defendant, taking ¢¢ de-
fenoe to the action,” pleaded as to parcel of the
sum claimed in the first count of the summons
and plaint certain matters in bar concluding,
-«and, therefore, he defends the action ;7 and it
was held by the Court of Exchequer that the
defence was embarrassing ag being in form plesd-
ed to the entire cause of action, and not confes-
ging in terms the portion left wnanswered. 7'u-
dor v. Furlong, 16 W. R. 981, will be relied on
by the defendant. In that case the Court of
Queen’s Bench decided that a defence confessing
part and traversing the residue of the plaintiff’s
demand was good, although the amount so con-
fessed was not brought into court. Defries v.
Stewart, is, however, a direct authority for this
motion, and this court Will B0t be bound by the
decision of the Quaeen’s Benoh in Zudor v, Fyr-
long, as it has intimated in BOM® recent cases.

o If this motion be refused it will have the effect
of doing away altogether with the necessity of
paying into court.

Carton, for the d€fendant.—The rule is now
olearly established by Tudor v. Furlong, that &

plea of confession is the same as a plea of pay-
ment into court, and this defence is good.
Keogh in reply.

MoNaHAN, C J.—We are of opinion that this
motion must be refused, notwithstanding the
case of Tudor v. Furlong. We thiuk that this
motion was rightly brought forward, as a differ-
ence of opinion has existed for some time between
this court and the Queen’s Bench on this impor-
tant question of pleading. It is true that this
court in a very recent oase refused to be bound
by the decision of Tudor v. Furlong, but we have
now changed our opinion, and in defcrence to the
views entertained by the Queen’s Bench, and by
the Chief Baron in the case of Dunsandle v.
Finney, in some of the observations which he
makes in his judgment, we now hold that this
Plea is good. A plea confessing part of the
action is the same as if the defendant had paid
money into court to that portion of the plaintiff’s
demand, and the plaintiff had marked judgment
for that sum. We, therefore, refuse this motion,
but without costs.

Motion refused.

DIGEST-

DIGEST OF ENGLISH LAW REPORTS.

FOR FEBRUARY, MARCH AND APRIL, 1870

(Continued from page 196.)
MaLIcR. —See SnanpER.
MARRIAGE SETTLEMENT.

A., after his marriage to B., settled lands in
trust, after their death, for such persons and
uses as A. should by will appoint, and in de-
fault of appointment *for all and every the
+ « . children” of A. «But” (after some
intervening clauses) ¢ if there should not be
any child begotten by A. on B.,” then for A.
absolutely. B. died, leaving four children.
Then A., reciting his intent to give up his
interest and forego his power, by a new deed
granted to the old trustees his life-estate in
trust for his four children, made a voluntary
covenant with said trustees that he would not
make any will whereby the new trusts might
be defeated, and released them from the old
trusts. Later, A. married C., by whom he
had seven children, and died leaving all his
property to C. for life, remainder to her chil-
dren, Held, that A.’s covenant, &c., with the
old trustees wholly released A.’s power, and
that the children of both marriages took
equally under A.’s first settlement, by the
olause ¢ for all, &e., the children of A.”—-
Isaac v. Hughes, L. R. 9 Eq. 191. ,

See Limrrarions, Stature oF, 1; Powkg,

1, 4; VoLusTtarY CONVEYANCE.
MarB1zp WoMAN.—Sse HusBAND AND WIFE.
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MERGER.— Se¢ FISHERY.
MiLirary Orricer.—See LIBEL.
Morraack.

1. A. agreed to let B. a house, into which B.
was to put fittings worth £500, and then, upon
payment of £1000, to take a lease for twenty-
one years of the premises so fitted up. A.
was also to lend B. on ¢ the said premises as
fitted up,” &ec., £1000. B. fitted up the pre-
mises, and became bankrupt befcre the lease
was made or money paid. Held, that A. was
equitable mortgngee of the premises for the
£1000, and entitled to the fittings as against
B.’s assignee. (Exch. Ch.)—Tebb v. Hodge,
L.R.5C. P.73.

2. A mortgagee is bound to convey and to
hand over the title deeds to any person having
an interest in the equity of redemption, though
only partial, by whom he is paid off. But the
conveyance should be expressed to be subject
to the rights of redemption of all the persons
who hold other interests. When the party
redeeming has only contracted to purchase an
interest in the premises, the mortgagee need
not convey until the party has accepted the
title.— Pearce v. Morris, L. R. 5 Ch. 227 ; s.0.
L. R. 8 Eq. 217.

See FIXTURES ;

Suir.

Power, 1; REDEMPTION

maintain a bill for specific performance with
compensation ageinst the vendori—Jamesv.
Lickfield, L. R. 9 Eq. 51.
See Brus axp Nores, 3; Compaxy, 5.
NovATION. ’

1. Company X. granted an annuity charged
on its assets to A. Afterwards X. transferred
its assets and labilities to Z.; and A., know-
ing that X. and Z. ¢ were oue,” received some
payments from Z., and gave some receipts to
it. His certificates of identity referred to
him a8 described in a grant from X , and said
grant was never exchanged for one from Z.
Held, that, as a conclusion of fact, A. had not
accepted Z. as his debtor in place of X.—/In
re Family Endowment Society, L.R. 5 Ch. 118;
In.re National Provincial Life Assurance Co.,
L. R. 9 Eq. 806.

2. A., the holder of a policy of life insur-
ance issued by Company X., after he knew
that X. had transferred its assets and liabili-
ties to Z., and had ceased to carry on business,
paid the premiums on his policy to Z. for thir-
teen years, and on the dropping of the life .
sent in a claim to Z. Held, that A. had re-
leased X., and had accepted Z. as his debtor
instead. —In re National Provincial Life As-
surance Co., L. R. 9 Eq. 806.

8. A., the holder of a policy of life insur-

Namg.—See Ingurorion, 1.
Nrorssarigs.—See Huspanp AND WIFE, 2.
NEgLIGENCE.

ance issued by Company X., received notice
that X. had been dissol ved, and had transferred

Defendants, in pursuance of a contract, laid
down a gas-pipe from the main to a meter in
the plaintiff’s shop. Gas escaped from a defect
in tbe pipe, and the servant of & third person,
& gas-fitter, went into the shop to find out the
cause, carrying a lighted candle. The jury
found that this was negligence on his part.
The escaped gus exploded, and damaged the
shop. Ileld, that, irrespective of any question
as to the form of action, a verdict in favor of
the plaintiff for the damages sustained should
not be disturbed because of the negligence of
8 stranger both to him and to the defendant.—
Burrows v. March Gas § Coke Co., L. R. )
Ex. 67.

See Carrier; Puric ExmisitioN; RaIl-

WAY ; SOLICITOR.

\T.
. Naw Agsianment.—See Pruabivg, 1.

Nexr ¥risnp —Sec Hospanp anp Wies, 4.
OTICE.

If the purchaser under a contract for the
8ale of land knows it to be occupied by & ten-
ant, he is affected with notice, as against the
vendor, in case the tenant has a lease, although
he did not kmow it in fact; and he capnot

its liabilities and assets to Z., and that he was
entitled to have his * policy exchanged for &
new one, or an indorsement made thereon, on
the part of Z., guaranteeing its due fulfilment.”
A. thereupon sent hispolicy to Z., and Z. in-
dorsed it, charging the property of Z. with
liability under it, provided future preminms
were paid to Z. A. paid one premium, snd
on the dropping of the life sent in his claim to
Z. Held, that A. had released X., and accepted
Z. a3 his debtor instead.—In re International
Life Assurance Society & Hercules Insurance
Co.L. R. 9 Eq. 816.

PARISH.—See WaY.

PARTIES,

Vendors of land filed & bill for specific per-
formance or rescission of the agreement, and
made a gub-purchaser of a part of the land 8
defendant. The sub-purcharer now brings &
bill for specific performance against his ven-
dor, and makes the original vendors defen-
dants, who demur. Held, that as they had
made the plaintiff & defendant to their bill, he
was right in joining them,—Fenwick v. Bul-
man, L. R. 9 Eq. 165.
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PATENT.

1. The object of a patent was described as
““being to produce a glazed lamp, the flame of
which shall throw little or no shadow, and yet
possess the requisite strength, and also facili-
ties for lighting and cleaning;” and protec-
tion was claimed for the arrangement and
combination of parts as described. One fea-
ture in the lamp was a sliding epherical door.
Held, that as this would not have been patent-
able singly, it was not protected as part of the
combination.— Parkes v. Stevers, L. R. 6 Ch.
36; s.c. L. R. 8 Eq. 858,

2. E. had an English patent for s machine
for making cast tin-foil, with the right to ¢« the
whole profit, benefit, commodity and advan-
tage” of his invention. B. made tin-foil by
the same process abroad, and consigned it to
England, where it was sold. IIeld, an infringe-
ment.—Elmslie v. Boursier, L. R. 9 Eq. 217.
See Wright v. Hitcheock, L. R. 5 Ex. b7.

8. A. took out a patent for ‘“improvements
in the manufacture of frills or ruffles, and in
the machinery or apparatus employed therein.”
The specifications described a process of mak-
ing frills, ruffles, or ‘““trimmings > (the last
word was not in the provisional gpecification),
by means of a reciprocating knife, in combins-
tion with a sewing-machine. The claims were:
1. The construction, &o., of machinery, &ec.,
for producing crimped, &o., frills, &c., in 8
sewing-machine. 2. The application, &o, of
8 reciprocating knife for crimping fabrics in 8
sewing-machine. 8, The peculiar manufac-
ture of crimped, &c, frills, or trimmings, a8
hereinbefore described,” &c. B. took out &
letter patent which substantially imitated A.’S
reciprocating kuife, without the sewing ma-
chine. C. bought ang sold, in the way of
trade, articles manufactured by B.’s process,
described as “B.’g Patent machine-made plait-
ing.” The jury found a verdict for A. against
C. on the issues of novelty and of infringement.
Held, that the verdiot should not be disturbed
There was evidence of infringement by C,
A.’s patent was for the process, and not limit-
ed to manufacture by the knife in combination
with the sewing-machine, and it was not in-
validated by the insertion of the word ¢ trim-
ming,” hence B.’s process was an infringe-
ment.— Wright v. Hitchcock, L. R, § Ex. 37.

and that defendant was using the same, and
pulled down the gates because they were
across the path, and obstructed it. Replica-
tion, denying the whole plea. At the trial the
plaintiff admitted the footpath, but offered to
prove that the trespasses were committed else-
where, and that there were no gates across the
footpath, but that there were gates pulled .
down by the defendant where the trespasses
were committed. Held (Willes, J., dubitante),
that, the plaintiff not having new-assigned,
the evidence tendered by him was inadmissi-
ble. (Exeh. Ch.)—Huddart v. Rigby, L. R. b
Q. B. 139.

2. To a plea bad for want of a materia!
allegation, the plaintiff demurred, and nlso
replied (under the Common Law Procedure
Act), denying the material fact not alleged in
the plea. After judgment for the plaintiff on
the demurrer, verdict was for the defendant
on the replication. Held, that the defendant
was entitled to judgment and the postea. The
denial in the replication, with the contrary
finding of the jury, supplied what was want-
ing in the plea.—Digman v. Bailey, L. R. b
Q. B. 58. -

See INDICTMENT.

PLEDGE.—See SECURITY.

Powke. ’

1. A. settled freeholds, the legal estate in
which was outstanding, upon trust to pay the
‘ rents, issues and profits to A.’s wife, B., fof
life, then to A. for life, and after the death of
A. and B, to C., the trustee, to renew leases
for lives, and take fines on renewals, but so a8
not less than the usual remts should be re-
served. It was expressly provided that C.
should hold any fine to be taken by him in
trust for the child who, &c. A. afterwards
mortgaged his interest under the settlement to
B,, and, later, became bankrupt. Held, that
A. was entitled to the fines on renewals for his
own benefit, and. that, as the legal estate wss
outstanding, he could come into equity for 8
declaration of his right to the fines as against
B. and C., who claimed them; also that A
could still grant renewed leases with the con-
currence of the mortgagee and assignee.—
Simpson v. Bathurst, L. R. 5 Ch. 193.

2. The donee of a power to appoint to chil-
dren exclusively, appointed to trustees to p8y

PAYMENT.—See Company, b ; INTEREsY,
* Preacy.—See CoryriamT, 1.
Preapinag. ;
1. Trespass for breaking and entering a
certain close described by abattals, and break-
ing certain gates. Pleas, a public footpath,

the income during the life of child A. to A. OF
his children in their discretion, and then t0
such of A.’s children as A. should appoints
and in default to child B. ¢ And I appoinh
&o., all my, &c., estate not hereinbefore
appointed, &o., to B.” Held, that the first
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8ppointment being bad, the last clause exe-
cuted the power in favor of B., and that there
was no case of election.— Wallinger v. Wallin-
ger, L. R. 9 Eq. 801.

8. A share of a residue was left in trust to
pay the income to C. for life, and then the
trust for M. provided that the trustees might,
if they thought it desirable, purchase with
such share an irredeemable annuity for the
life of C. and for his benefit. No annuity was
Purchased, but the acting trustee, from time
to time, paid C. three-fourths of the capital of
Held, that the power was well
exercised pro tanto, and that M. was only en-
titied to what was left.—2Messcena v. Carr,
L. R. 9 Eq. 260.

4. A., having & power of appointment in
favor of children, who were entitled equally
in default of appointment, after the appoint-
ment to his first daughter, discussed in 8. c.
L. R. 8 Eq. 812; 4 Am. Law Rev,, 477, but
now discussed on appeal, appointed one-fourth
of the fund to his second daughter B., on her
Marriage, she being still an infant. But B.’s
fund, like the one settled on the first daughter,
was to go to A., in default of issue of the
marriage. A. also gave bond for a like sum,
to be held on like truats, on which considera-

le sums had been paid. Held, that the reser-
Yation to A. of an ultimate interest in the fucd
appointed was not, on its face, a corrupt bar-
gaiu to induce A. to appoint, but an exclusion
of the rights of B.’s husband, and was not &
fraud upon the power.—Cooper v. Cooper,
L. R. 5 Ch. 203.

6. A. settled funds in trust for his daugh-
ters, B. and C., or one of them, as his son D,
8hould appoint, and in default of appointment,
the dividends to be paid B. and C. in equal
8hares during their joint lives, &c. A. died,
C. married, and D. appointed the income of the
fand to B. for life, reserving a power of revo-
oation, and not informing B. of the appoint-
Ment. D., in this, was carrying out A.’s
orally expressed intention in the event of C.’s
Marriage, of which he disapproved. One-half
the income was applied by B. to her own use;
One-half was acoumulated, and held in sus-
Penge. This appointment having been held
Void as g fraud on the power, D. appointed-the
income to B. during the joint lives of B. and
C. absolutely, and B. was formally notified.

bere was no agreement between B. sod D. as
% the disposition of the income. Held, that,
83 it appeured to the court that D. had not &
Teal intent that B. should deal with the whole
fuad ag her own, but that B. was a.mere

instrument to effect D.’s purposes, the second
appointment was void.—7Zopham V. Duke of
Portland, L. R. § Ch. 40.

See HusBaNDp AND Wirg, 4; LiMrraTioNs,
Srature or, 8; MarRIAGE SETTLEMENT;
VoLuNTARY CoxvEyance; WiLL, 10.

PRACTICE.—See Costs, 8-5; PrespiNG, £; PRI-
VILEGED COMMURICATION.

PREROGATIVE.—See Fisugny.

PRESUMPTION.—See DxatH.

PRINCIPAL AND AGQENT. — Se¢e HusBasp AXD
Wirg, 2.

PRINCIPAL AND SURBTY.—See AcTION.

PRIVILEGED COMMUNICATION.

Plaintiffs having claimed damages for ioju-
ries alleged to have been sustained by them
on the defendants’ line, defendants sent their
medical officer before suit brought or expressly
threatened, to report to them asto said inju-
ries, that they might determine whether or
not to yield to the claim. [Held, that the
report was privileged from inspection by the
plsiatiffs — Cossey v. London, Brighton & 8. C.
Eailway, L. R. 6 C. P. 146.

See LiBgr.

PRIVITY.—See Aotrox ; PARTIES.

PRODUCTION OF DoOUMENTS.—Se¢ INSPECTION OF
DooumexTs; PRIVILEGED COMMUNICATION;
VENDOR AND PURCHASER OF REAL EsTATE.

PROPERTY,—See CopPyRIGHT, 1; INJUNCTION, 1;
8rouriTY.

PROXIMATE CausB.— See NEGLIGENCE ; RAIL-
WAY, 8.

PuBLIC Exnmisrrion.

A., on behalf of himself and certain others,
made a contract by which a builder was to
erect and to let to them a grand stand for the
Cheltenham races. Afterwards A., on behslf
of the same parties, admitted persons to the
stand, and among them the plaintiff, receiving
bs. each, which went to the race fund. A.
employed & competent builder, and did not
know that the stand was negligently built;
but it was 8o, and in consequence fell, and
injured the plaintiff. Held, that A. Was liable.
As in the cage of oarriers of passengers, there
was an implied understanding that due care
had been used, not only by him, but by inde-
pendent contractors employed by him to con-
struct the stand.—Francis v. Cockrell, L. R, 6
Q. B. 184.

PuBLIC Porigy.—Ses BESTRAINT oF TRADE.

RAILWAY,

1. A railway company Was held (mainly on
the authority of previous cases) liable for an
injury received by ® passenger in its train, but
on the line of another company, solely through

'
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the negligence of the latter, which wholly con-
trolled the traffic arrangements.— Thomas v.
Rhymney Railway Co., L. R. 5 Q. B. 226.

2. A railway company is not liable to the
owner for the loss of luggage which is deli-
vered to the company, with the owner’s know-
ledge, as part of the ordinary luggage of
another person, a passenger.— Becher v. Great
Eastern Railway Co., L. R. 5 Q. B. 241.

8. Hedge trimmings, &c., were left in heaps
near defendants’ railway by their servants for
fourteen days in very hot weather. A fire
broke out in the heaps just after two trains
had passed, and was carried by a high wind
along an adjoining hedge, over a stubble field
and a public road, to plaintiff’s cottage, two
hundred yards from the line, and burned the
same. There was no evidence that the engines
were improperly constructed or driven. Held
(Brett, J., dissentiente}, that there was evi-
dence to go to the jury of negligence on the
part of the defendants.—Smith v. London &
8. W. Railway Co., L. R. 5 C. P. 98.

See COMPANY, 4; PRIVILEGED COMMUNICA-

TION.
REpEMPTION SUIT.

A suit for redemption, in which the right to
redeem is denied, is a redemption suit. —
Powell v. Roberts, L. R. 9 Eq. 169.

RELEASE.—See MARRIAGE SETTLEMENT.
REMEDY AND RIGHT,—See STATUTE.
RESTRAINT oF TRADE.

A manufacture carried on partly under pa-
tents, and\partly by secret progesses, was sold,
and the vendors covenanted not to carry on the
same, nor to allow it to be carried on in any
part of Europe, nor to communicate the pro-
cess ‘‘so as in any way to interfere with the
exclusive enjoyment by [the purchasers] of
the benefits hereby agreed to be purchased.”
Ield, that this covenant could be enforced by
injunction.—Leather Cloth Co. v. Lorsont, L.
R. 9 Eq. 345.

See EMBEZZLEMENT,

REvocATION.—Se¢ VOLUNTARY CoxvEyaNCE.
RevocarioN oF WiLL.—See WiLy, g,
SecuriTY.

1. A, an army agent, to secure balances
from time to time due to him from B, an
officer, took out in his own name and paid for
policies on B.’s life, but charged B. jn his
books with the premiums paid, &c. A. drew
on B. for round sums, more than the balance
due from B., including the premiums, and B.
accepted the bills-(the Chancellor thought
merely a3 & meaus to raise money), but they
were afterwards dishonored. No account had

been sent to B. charging him with the premi-
ums, nor did it appear that he knew he was so
charged. Held, reversing the decree below,
that A. was entitled to the whole proceeds of
the policies, without accounting to B.’s repre-
sentatives.—Bruce v. Garden, L. R. 5 Ch. 82;
8.0. L. R. 8 Eq. 430. 4 Am. Law Rev. 465.
2. An annuity was granted which, besides
interest on the purchase-money, was large
enough to pay premiums on a policy taken by
the sunuitant on the life of the grantor. The
graotor was bound to aid in effectuating the
policy, but the annuitant could have kept the
money instead of obtaining the insurance, had
he 8o desired. The grantor afterwards repur-
chased the annuity, as he had a right to do by
the terms of sale, and demanded an sssign-
ment of the policy in the hands of the annui-
tant, which Stuart, V. C., refused on the
authority of Gottlieb v. Cranch, 4 De G. M. &
G. 440, against his own opinion.—Knoz v.
Turner, L. R. 9 Eq. 165.
Serarare PROPERTY.—See HUSBAND AND Wire,
3, 4.
SeparaTION DuED.—See DESERTION.
BETTLEMENT. — See FRAUDULENT CONVEYANCE ;
LmMtraTions, StaTuTE or, 1; MARRIAGE
SeTTLEMENT ; Powen, 1, 4; VOLUNTARY
ConveYaNce.
SHERIFE.

A certifieate of the filing and registration of
8 deed under see. 192 of the Bankruptcy Act
of 1861, is, by sec. 198, available to the debtor
for all purposes as a protection in baukruptey,
but it was held, nevertheless, that the sheriff
Was not liable in trespass for arresting or
detaining & debtor after production of such a
certificate. This case contains some intereste
ing discussion outside the words of the act.—
Ames v. Waterlow, L. R. 5 C. P. 53.

SuirrinG Use.—Ses ForveITURE.
Sme. .

By Stat. 24 Vie. cap. 10, sec. 13, * when-
ever any . . . vessel, or the proceeds thereof,
are under arrest of the High Court of Admi-
ralty, the said court shall have” certain
powers. In a case where proceedings in rem
bad been instituted in said court against 8
vessel, and bail had been given for it, but the
vessel had never been under actual arrest:
Held, that the court had said powers. — Th¢
Northumbria, L. R. 8 Adm. & Ece. 24.

See GENERAL AVERAGE; INSURANCE.

SranDER.

A.’s widow gave B., as security, a bill of sale
of certain of A.’s goods, without having taken
out administration. C. took out administra-
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tion, and told the defendant, B.’s agent, that
the bill of sale was invalid, as A.’8 widow bad
no title. Afterwards, when C. was about to
sell the same goods at suction, the defendant
notified those present that he held a bill of eale
in favor of B., and forbade the sale. In an
action by C. for slander of title: Held, that
there was no evidence of malice to go to the
jury, and that the plaintiff was properly non-
suited. —Steward v. Young, L. R. 5 C. P. 122.
See LiBEL.
SovriciTor. _

The plaintiff invested money on security,
the value of which depended, as he knew, on
building operations. In this he followed his
solicitor’s advice, which was founded on the
opinions of competent surveyors. These opi-
nions also were submitted to the plaintiff. A
bill against the solicitor charging improper
motives was dismissed with costs.

Semble, that equity can give relief when a
client has sustained loss by the gross negli-
geuce of a solicitor.—Chapman v. Chapman,
L. R. 9 Eq. 276.

See LIMITATIONS, STATUTE oF, 2; STATUTE.
Sreciric PERFORMANOE.—See NoTicE; PaRTIES.
Srarure.

By 6 & 7 Vio. cap. 73, see. 26, no person
who, as solicitor, shall ¢arry on any proceed-
ings in certain courts, ¢ without having pre-
viously obtained a stamped certificate which
shall then be in force, shall be capable of
maintaining any action or suit at law or in
equity, for the recovery of any fee,”” &eo. A
client took out an order of course for taxation,
by which he submitted to pay what should be
found due. The taxing master disallowed
items for business done when the solicitor’s
certificate had not been renewed. Held, that
they should have been allowed. The st did
not extinguish the debt, but only the remedy.
~In re Jones, L. R. 9 Eq. 63.

See BANKRUPTOY; FRAUDULENT CONVEYANOE;
INFaNT ; Susrirr; Trust; WILL, 8.
TATUTE OF Limirarions. — See LIMITATIONS,

SraTuTE OF.
UBROGATION.—See INSURANCE, 4.
UooEss1oN Dury.—See LEgacy Dury.
URRTY —See ACTION.
Survevom.

It seems that a practice of paying surveyors
by commission on the amount of the purchase
Money ought not to be distarbed. —Attorney-
General v, Drapers’ Company, L. R. 9 Eq. 69.
"NANOY 1N CommoN.—See INguNoTION, 2.

ENDER,— See INTEREST.
1TLE.—See SeoURITY ; SLANDEE.:

ToRT.—See InsuNcTION, 2.

TBADE MARK.—See InguncTION, 1.

TBADE SECRET.—See REsTRAINT OF TRADE.
TRESPASS. —See PLEADING, 1; SHERIFF.
TROVER —See CARRIER.

TRUST.

A., & vendor, covenanted in the usual way
to surrender copyholds to B., the purchaser,
but without words declaring o trust for B.
until surrender, and the purchase money was
paid. A. died before surrender, and his cus-
tomary heir was of unsound mind. Zeld, that,
as the contract was executed, a suit was not
necessary to deolare the heir a trustee, and
that a person might be appointed without it,
under the Trustee Act, 1830, to convey to B.—
In re Cuming, L. R. 6 Ch. 72.

Seec HusBAND AND Wirg, 5; LiMirarions,
StaTuTE OF ; BECURITY; VOLUNTARY CoOX-
VEYANCE.

ULTRA VIRES,~Se¢ CoMPANY, 5.
VALUED Porioy.—See INSURANGE, 4.
VENDOR AND PURCHASER oF REaL Estar:.

Upon & sale of leasehold property without
any condition protecting the vendor agsimst
the production of deeds, the vendor is bound
to produce a lease recited in one of the deeds
contained in the abstract as the root of his
title, although the lease is more than sixty
years old. (Exch. Ch.)— Frend v. Buckley,
L. R. 5 Q. B. 213.

See Damagzs, 8; Fixrtunes;

Morrcaag, 1; ParTies.
VOLUNTARY CONVEYANCE.

A., a woman, settled her property at the
time of her marriage, after other trusts, on
the children of any future marriage, and if
she had no children, then on her nephews and
nieces, without any power of revocation being
reserved. A.was not accustomed to business,
aud it was not explained to her that the above
trusts were irrevocable. Furthermore, the
settlement gave no powers of leasing or other-
wise oontrolllng the Property to A. A. now
seeks to met aside the deed, the above trusts
being the only ones subsisting. A long time
had elapsed since A. knew the terms of the
deed, but the situation of the parties inter-
ested had not changed. Held, that as the
above trusts were voluntary, and did not ap-
pear to have been intended to be irrevocable,
they could be set aside, and in this case lapse
of time made no difference. — Wollaston v.
Tribe, L. R. 9 Eq. 44.

See FraupuLeNT CoNVEYANOR.

WAIVER,—Sre CONSTDERATION.
WAREHOUSEMAN.—See CARRIRE.

INTERBST ;



2560—Vor. VI, N. §.]

LAW JOURNAL.

[September, 1870.

Digesr or ExcLISE Law REPoRrTs.

WARRANTY.—See PUBLIC ExHIBITION.
War.

Semble, #n action ¢an be maintained for an
injury arising from the non-repair of a high-
way by 8 perish, only where the right has
been exceptionally given by the legislature to
persons gustaining an injury in a particular
district. —Gibson v. Mayor of Preston, L. R. b
Q. B. 218.

WiLL.

1. The testator requested one person to
attend and witness his will, and another to
witness a paper. They both attended at the
time and place appointed, when the testator
produced a paper so folded that no writing on
it was visible, and informed them that in con-
sequence of his wife’s death it was necessary
to make a change in his affairs, and he asked
them to sign their names to it, which they did.
The testator did not sign in their presence, nor
did they see his signature. The paper had an
attestation clause upon it, in the handwriting
of the testator, not quite in the ordinary terms,
but showing knowledge of what forms were
required in executing a will. Held, that the
will was properly executed.—Beckett v. Howe,
L.R.2P.&D. 1. '

2. G. mdde a will, and with it a paper of
directions to executors to form a part of it.
By a later will, revoking all former wills and
codicils, his executors were to dispose of all
the chattels in the rooms occupied by G. at
the time of his decease, * according to the
written directions left by me, and affixed to
this my will.”” There were no such directions
sffixed ; but the above paper was found in
G.’s private room. Held, that it could not be
included in the probate.—Goods of Gill, L. R.
2P &D.6.

8. At the foot of his will, the deceased duly
execated in the presence of two witnesses o
memorandum that ¢ this will was cancelled
this day,” &c. Held, that this was not a will
or codicil, but only & ** writing» (1 Vie. c. 26,
8. 20), which could not be admitted to pro-
bate.— Goods of Fraser, L. R. 2 P, & D 40.

4. ¢ Being obliged to leave England to join
my regiment in Ching, .. .. I leave this
paper containing my Wishes. . | | Should
anything unfortunately happen to me whilst
abroad, I wish everything that I may be in
possession of at that time, or anything apper-
taining to me hereafter, to be divided,” &o.
The deceased retdrned from China to England.
Held, that the above will was conditional on
the party’s death in China.— Goods of Porter,
L R.2P. &D. 22

6. «I appoint my nephew, J. G., executor,”
There were living at the date of the will a son
of the testator’s brother, and a nephew of the
testator’s wife, both named J. G. He hardly
knew of the former, while the latter lived with
him, managed his business, and was always
spoken of by him as his nephew. Held, that,
23 the word ‘“nephew” in a popular sense
applied to the latter, the above facts could be
considered in interpreting it..—Grant v. Grant,
LR 2P.&D.S8.

6. A testator left all his property to two
persons, whom he appointed executors (one
being a neighboring farmer, the other a sur-
geon, called in during his last illncss to make
the will), “in and for the consideration of”
paying over the rents and profits to his wife
for life: Held, that the executors did not take
beneficially, but that the estate, suhject to the
widow's life-interest, was undisposed of. —
Bird v. Harris, L. R. 9 Eq. 204.

7. A woman, after a Scotch divorce, invalid
in Eogland, and before the death of her hus-
band, made a will purporting to dispose of her
separate property. Her estate was about
£800, consisting in part of savings from an
annuity settled on her, her executors, &e., for
life, by her husband after marriage, and in
part of a legacy paid to her after the divorce.
Her husband died, but she did not republish
the will. Probate was granted, limited to the
separate estate of the decedsed ; the applicant
to file an affidavit, stating of what, in his be-
lief, it consisted.—Goods of Crofts, L. R. 2 P.
& D. 18,

8. A. devised his lands in trust for W., the
eldest son of A.’s brother, B.,in tail ; then for
the first and other sons of A.’s brother, C., in
tail; then for the first and other sons of A.’8
brother D. in tail; then for the second and
other sons of B. in tail. He empowered hi®
trustees to grant leases ¢ during the minority
of any infant tenants in tail,”” ¢ qr other per-
sons for the time being entitled,” and to
mansage the estates, &c., during the minority
of any tenant for life, in tail, or in fee, * entic
tled to the present possession.” A. also left ®
residuary fund to his nephews and niece?
living at his decease, except W., ¢ or otbers
the person or persons entitled” to the lands
W. died before A., sn infant, and uomarried-
B. died unmarried after A. The.second 808
of B. was now of age, and tenant in tail eX”
pectant on the death, without sons, of C., Wb
was sixty-eight, and unmarried. There were.
other nephews and nieces of A. Held, tht
B.’s son was not so ¢ entitled” to the lands
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that he could not share in the funds.— Umbers
V. Jaggard, L. R. 9 Eq. 200.

9. Testatrix gave s share of residuary per-
Bonal estate to such of her four grand-children,
A, B., C. and D., a8 should be living at the
death of E. Butif any of the said four grand-
children should die in the lifetime of E., leav-
ing issue, ‘the share or shares of such of
them so dying shall be assigned and trans-
ferred to such issue respectively, in equal
shares and proportions, on their attaining the
8ge of twenty-one years, and the dividends
and proceeds thereof in the mean time to be
applied in or towards their maintenance and
education. C. died in the lifetime of E., leav-
ing issue, of whom several died under twenty-
one. " Held, that C.’s share vested in such of
C.’g issue only as attained twenty.one.—In re
Ashmore’s Trusts, L. R. 9 Eq 99.

10. A. gave a residuary estate to be equally
divided amongst his children. He afterwards
gave the dividends for the use of each of his
children during their respective lives, and, if
they had children, then the principal to be at
the disposal of the parent of such children.
If any of A.’s children should leave mo chil-
dren, his share to revert into the residuum.

A.’s daughter B., by her will, expressed her
Intention of appointing her share under A.’s
Will to her children, but gave them a part
only, and after directing debts and legacies to
be paid, gave to her son the residue of the
Personal estate which belonged to her, or
Which she had any general power to dispose of.
Held, that B. took a life-estate under A.’s will,
With a power of appointment among her chil-
dren; that B. had not fully exercised the
Power; and that the part not expressly ap-
Pointed was divisible among B.'s surviving
¢hildren,— Butler v. Gray, L. R. 5 Ch. 26.

11. A testator left his residuary personal
Sstate in trust for his wife during her life, and
8 her death for his children ¢ or their heirs.”
‘_0"9 of the children died before the wife, hav-
u}&' assigned his share. Held, that the next of

10 of the deceased child took, and mot the
Msignee.—Finlason v. Tatlock, L.R. 9 Eq. 258.

12, A testgtor left a residue to trustees, to

“%t, &c., and then to divide the whole
:m"ng his four children, A., B., C. and D,
With benefit of sarvivorship in case sny of
W should die without isaue,” and if any of
*W ghould die leaving children, ¢ the share,
Other original or acorning, of him . . . 80
Ying, shall go, belong, and be divided between
°h children,” &o. A., B., C. and D. sll

Vived the testator. Held (reversing the

decision of Malins, V. C.), that they did not
thereby acquire indefeasible interests.—Bowers
v. Bowers, L. R. 6 Ch. 244; 8. 0. L. R. 8 Eq..
283. See 4 Am. Law Rev., 484.
See Cov:mm; LiuiraTions, STATUTE o,
2, 8; Powzs, 2, 3.
WIFDING UP,

1. The Warrant Finanee o.’s Case, L. BR. 4
Ch. 643; 4 Am. Law Rev,, 283, was not merely
a rule for the future, but g declaration of the
law a8 it then stood.—Ebbw Vg, Co.’s Case,
L. R. 5 Ch. 112. .

2. But the rule in that case does not prevent
a creditor who holds a seourity (although on
the estate against which the proof is made)
from receiving dividends to the full amount of
the principal, and at the same time realizing
his security uatil the full amount of principal
and interest has been satisfied. — Warrant
Finance Co.’s Case (No. 2), L. R. b Ch. 88.

8. Nor from receiving dividends for the’

same debts from the estates of two companies
in liquidation uatil the full amount of debt and
interest has been satisfied.— Warrant Finance
Co.’s Case, L. R. b Ch. 86.

4. Upon a petition to wind up a canal com-
paby, presented by the company, the corpora-
tion of a town within which part of the canal
was Situated, and a canal company whose
cansl communicated with that of the petition-
ing company, were heard in opposition to the
petition.— 177 re Bradford Navigation Co., L. R.
9 Eq. 80,

See Company, 1; Damages, 1.

WirNEs8.—See WiLy, 1.
WorDS.

“Abandon and expose.” —See INPANT.

¢All debtors.” +8ee Bankruproy, 1.

“All not hereinbefore appointed.”’—See Pow-

ER, 2,

“Arrest.”—See Surp.

¢ At and from.”-_See INSURANCE, 2.

“Children or their heirs.” —Bee WiLL, 11.

“Codicil.” _Qeq WiLL, 8.

“Entitled.” —_Spe WiLL, 8.

*In consideration of.”—See WiLL, 6.

“In good safety,”—See INSURAKNOS, 3.

“A’ephew.”—See Wnr‘i 5.

““Rents, irsues and profits.””—See Powxs, 1.

“Suil for redsmption.”” —See REpEMPTION

Surr.

“Trimming "—8ee PATENT, 3,

“Will.” —8ee WiLL, 3.

S With benefit of survivorship,”--See WiLL, 12.
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GENERAL CORRESPONDENCE.

To Tae EpIToRs or THE LAW JOURNAL.

GENTLEMEN,—A man bequeathes his per-
gonal property to his daughters, leaving his
real estate to an only son, making a proviso
that the son shall maintain his mother during
life, or as long as she remains the widow of
the testator. Please state in the next number
of the Journal if she will be obliged to com-
ply with the conditions of the will, or will
she have power to set aside the will and claim
one-third of the real estate. Also, if a work
entitled the * Canadian Domestic Lawyer” is
recognised by the profession as good authority.

Hoping that you will favor with an early
reply, I remain your obedient servant,

INQuIRER.
Sheffield, Sept. 7th, 1870,

|The questfon of law put by our correspon-
dent is not one that comes within our rule to
answer. He must consultalawyer. We are
not acquainted with the book referred to, and
therefore can give no opinion upon it. The
profession have, however, in a measure, &
kindly feeling to the authors of *law made
easy ” books, as their tendency is in a general
way (not from any mistakes that may be in
them, but from the * penny wise and pound
foolish ” economy of those who trust them
alone) to put money in the lawyers’ pockets.

Eps. L. J.]

sty

REVIEWS.

The Canadian Illustrated News. George E.
Desbarats: Montreal.

This illustrated weekly makes its regular
and welcome appearance. We are glad to see
the marked improvement in its illustrations,
and to hear that the enterprising publisher is
encouraged by the patronage he has received
to increase his exertions to make it a first-class
periodical. The difficulties in starting, and
when started, in keeping up an illustrated
paper, especially when its circulation must of
necessity be somewhat limited, are great, but
success, we trust, will be the result. Asa
Canadian paper we wish it success, which
its intrinsic value, especially in the reading
matter it contains, fully merits,

Every Saturday. New York: Sept. 10.
A handsome illustrated paper, containing vari-

ous European war pictures. It has besides |

a fine portrait of Mademoiselle Sessi, and some §
well executed summer pictures. Its literary
contents comprise some interesting editorials §
on The Balance of Power, An Empire's Bull §
Run, &c. It has two additional chapters of §
“The Mystery of Edwin Drood,” and other §
readable articles. 1

OBITUARY-

Jonx Roar, Esq. ‘

The subject of our notice was born at §
Wolverhampton, England, on the 12th of Jan- §
uary, 1827, and resided in that place until §
1837, when with his father, the late Rev. John §
Roaf, he came to Toronto, where he resided §
until his death, which took place on the 29tb ¥
of August last. ¥

Mr. Roaf was educated at Upper Canads j
College, and the University of Toronto. Aftef §
taking his degree, he commenced the study of 4
the law in the office of the late Judge Sullivan, |
and entered his name on the books of the Law
Society on the 16th of June, 1846. In Feb
ruary, 1849, he was admitted as an attorney
and solicitor, and was called to the Bar i#
Easter Term of the same year.

His ability and attention to business so0? §
brought him a large praetice, which he con”
ducted with much success, almost entirelf |
devoting himself to Chancery. His office bus!" '}
ness was successively in connection with M
J. Harvey Price, Mr, Oliver Mowat the pr®
sent Vice-Chancellor, and subsequently wi
Mr. Downey and Messrs. English & Foster.

On the 22nd of December, 1864, he
appointed one of Her Majesty's Counsel, 8
in Michaelmas Term, 1866, he was s.ppoillwt !
a Bencher. He was an able and industrio” - |:
lawyer with sound judgment, with first
standing at the Equity Bar, and ii is.m
than likely, if his health had not decli"ed'
that he would some time since have D
placed on the Chancery Bench.

In 1849, he married the youngest daushw'
of the Rev. James Richardson, by who®
had three children. P

At the request of the Treasurer s
Benchers of the Law Society, the Bar attend o
his funeral in their robes, which was |
merely & mark of respect to a member 0 4
Bench, but an evidence of the esteem and
feeling of those who knew him.




